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§§  3424-3425.   Duty  of  Carrier  to  Transport— §  3424.   In  General. 

— The  law  raises  an  implied  contract  on  the  part  of  common  carriers  of  passen- 
gers to  transport  and  deliver  to  the  passengers  their  baggage.^  But  a  carrier  is 
bound  only  to  carry  the  personal  baggage  of  passengers ;  ^  what  is  not  baggage  is 
not  within  the  implied  contract.^  In  some  states,  the  matter  is  regulated  by  stat- 
ute.*   Of  course,  in  order  to  fix  upon  the  carrier  liability  as  a  carrier  for  the  bag- 

1.    Duty   of   carrier   to    transport    bag-  etc.,   Co.,  63   O.   St.  274,  58  N.   E.  813,  19 

gage. — Georgia. — Dibble  v.  Brown,   13  Ga.  Am.    &    Eng.    R.    Cas.,    N.    S.,    574;    First 

217,    56   Am.    Dec.   460;    Rome    R.    Co.   v.  Nat.    Bank   v.    Marietta,    etc.,    Co.,    20    O. 

Wimberly,   75    Ga.   316,   58   Am.   Rep.   468;  St.   359,   5   Am.   Rep.   655. 

Hutchings  &  Co.  v.  Western,  etc.,  R.  Co.,  Oregon. — ^Wells    v.    Great    Northern    R. 

25    Ga'.   61,   71   Am.   Dec.   156.  Co.,    59    Ore.    165,    114    Pac.    93,    116    Pac, 

///moij.— Illinois   Cent.   R.   Co.  v.   Cope-  1070,   34   L.    R.   A.,    N.   S.,   818. 

land,  24  111.   332,  76  Am.  Dec.  749.  Tennessee.  —  Bomar      v.       Maxwell,      28 

Maine.^Wiison    v.    Grand    Trunk    Rail-  Tenn.    (9   Humph.)   631,   51  Am.   Dec.   682. 

way,  56  Me.  60,  96  Am.  Dec.  435;  Wood  2.   Duty  applies   only  to  personal   bag- 

V.  Maine  Cent.  R.  Co.,  98  Me.  98,  56  Atl.  gage.— Metz  v.  California,  etc.,  R.  Co.,  85 

457,  99  Am.  St.  Rep.  339.  Cal.   329,   34  Pac.   610,  9   L.   R.   A.   431,  30 

New    York. — Hasbrouck   v.    New    York,  Am.   St.   Rep.  328;   Greenwich  Ins.   Co.  v. 

etc.,  R.  Co.,  95  N.  E.  808,  203  N.  Y.  363,  Memphis,   etc.,    Packet    Co.,   1    N.    P.   136, 

35  L.  R.  A.,   N.  S.,  537,  Ann.  Cas.  1912D,  4   O.   Dec.   405.     See   post,   "What   Consti- 

1150,  affirming  133  N.  Y.  S.  123,  137  App.  tutes    Baggage,"   §§    3429-3445. 

Div.   532,, which   affirms  118   N.   Y.   S.  735,  3.    Missouri,    etc.,    R.    Co.     v.    Meek,     33 

64   Misc.   Rep.   478;    Glasco   v.   New   York  Tex.   Civ.  App.   47,   75   S.  W.  317. 

Cent.    R.    Co.,    36    Barb.    557.  4.   California. — Cal.    Civ.    Code,    §§    3181, 

Ohio. — Toledo,    etc.,    R.    Co.   v.    Bowler,  2183,  defines  luggage  as  articles  intended 
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gage,  the  owner  must  stand  in  relation  of  passenger  to  the  carrier,  the  carriage 
of  the  baggage  being  incidental  to  the  carriage  of  the  owner  as  a  passenger.^  So 
where  a  carrier  received  luggage  under  the  mistaken  supposition  that  it  belonged 
to  passengers  who  had  bought  tickets  over  its  road,  and  that  the  transportation 
of  the  luggage  was  consequently  paid  for,  and  without  intending  to  make  any 
charge  for  the  transportation,  and  the  owners  of  the  luggage  erroneously  sup- 
posed that  in  purchasing  tickets  to  the  destination  of  the  baggage,  over  another 
road,  they  had  paid  for  the  transportation  by  the  carrier  to  which  they  delivered 
the  baggage,  there  was  no  implied  contract  for  the  transportation  of  the  baggage.^ 

Custom  to  Carry  Passengers  Only. — Where  a  transfer  company,  for  a 
given  fare  charged  and  paid,  undertakes  to  transport  a  passenger  and  his  bag- 
gage, it  is  immaterial  whether  it  was  the  general  custom  of  the  company  simply 
to  carry  passengers,  and  not  to  hold  itself  out  as  offering  to  carry  baggage  with- 
out further  compensation.''' 

Discrimination. — In  the  exercise  of  its  duty  to  transport  the  baggage  of  pas- 
sengers, the  carrier  must  not  discriminate  against  any  passenger  in  the  time  or 
manngr  of  the  receipt  or  discharge  of  the  baggage,  or  otherwise.^ 

§  3425.  Effects  in  Custody  of  Passenger. — It  is  the  common-law  right  of 
a  passenger  to  take  with  him  into  a  passenger  car  his  personal  baggage  appro- 
priate to  the  journey  and  its  object.^  But  a  carrier  may  make  reasonable  rules  as 
to  what  may  be  carried  into  its  passenger  cars.^*'  A  person  entitled  by  the  terms  of 
his  ticket  to  "personal  passage"  on  a  railroad  car  has  not  the  right  to  carry  with 
him  packages  of  groceries  for  the  use  of  his  family.^^  A  railroad  company  which 
did  not  hold  itself  out  as  a  carrier  of  such  goods  is  not  obliged  to  afford  to  a 
passenger  the  privilege  of  carrying  quantities  of  money,  he  retaining  its  custody 
in  the  baggage  car,  the  use  of  which  the  railroad  company  had  leased  to  an  ex- 
press company  for  the  purpose  of  carrying  such  articles. ^^ 

§§  3426-3428.  Rules  of  Carrier— §  3426.  In  General.— A  carrier 
may  make  and  enforce  all  reasonable  rules  relating  to  the  transportation  and 

for  the  use   of  a  passenger  while  travel-  8.     Discrimination. — Kates     v.     Atlanta, 

ing,    and   requires   a   railroad   coipnany   to  etc.,   Cab   Co.,   107    Ga.   636,   34   S.   E.   373. 

check  and  carry  the  same  free   of  charge  9.    Effects    in    custody    of    passenger.' 

in  a  regular  baggage  car.     Pfister  v.  Cen-  Runyan    v.    Central    R.    Co.,    41    Atl.    367, 

tral  Pac.  R.  Co.,  70  Cal.  169,  11  Pac.  686,  61   N.  J.  L.  537,  43  L.  R.  A    284    68  Am 

59   Am.   Dec.   404.  St.    Rep.    711. 

Iowa. — Code,    §    3077,   requires   the   car-  Provision  in  ticket  not  affecting  right. 

rier   to   carry  the    ordinary   baggage   of   a  — Upon  a  ticket  delivered  to  a  passenger 

passenger.      McElroy    v.    Iowa    Cent.    R.  ^^^  printed  "Free  transportation   allowed 

Co.,   133   Iowa  544,  110  N.  W.  913,  23   R.  for    150    lbs.    baggage    (wearing    apparel) 

R.  R.  466,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  ""'y^    and    company's    liability    expressly 

466.  limited  to  $1  per  lb."     Held,  that  the  ref- 

Oklahoma. — Wilson's    Rev.    &    Ann.    St.  erence   to   baggage   was   notice   merely   of 

1003,    §§    708,    709,    requires    a    carrier    to  the.  limit  of  accommodations  and  respon- 

carry    a    reasonable    amount    of    luggage  sibility    as    to    baggage    in    the    carrier's 

for  each  passenger,   consisting  of  articles  custody     and    did    not    restrict    or    affect 

intended    for    the    use    of    the    passenger  the    common-law    right    of    the    passenger 

while  traveling,  or  for  his  personal  equip-  to     carry     personal    baggage     with    him, 

ment.      Choctaw,    etc.,    R.    Co.    v.    Zwirtz,  Runyan  v.  Central  R.  Co.,  41  Atl.  367    61 

73   Pac.  941,  13   Okla.  411,   8   R.  R.   R.  914,  N.  J.   L.   537,   43   L.   R.   A.   284,  .68   Am    St 

31  Am.  &  Eng.  R.  Cas.,  N.  S.,  914.  Rep.   711. 

5.  Relation   of  passenger  must   exist. _  ^^•.   ^^e    post,    "Rules     as    to     Carrying 

Southern  R.  Co.  -c.  Rosenheim  &  Sons    1  Particular  Property  into  Passenger  Cars," 

Ga.   App.   766.   58   S.   E.   81.  §    3427. 

6.  Beers  v.  Boston,  etc.,  R.  Co.,  67  fin"^  ^T""l°'''9/\r°  A^r^'.^i  "oI^-'t  ^'^  ^°/' 
Conn.  417,  34  Atl.  541,  32  L.  R.  A.  533,  ^J^^'  J'  ^-  ''*'  ^^  ^*'-  "^'  ^^  ^-  ^-  ^■ 
52  Am.  St.  Rep.  203.  ^2    Passenger  carrying  money  in  leased 

7.  Custom  to  carry  passengers  only.—  baggage  car.— Pfister  v.  Central  Pac  R 
City  Transfer  Co.  v.  Draper,  113  Ga.  954,  Co.,  70  Cal.  169,  11  Pac.  686,  59  Am  Dec' 
42    S.    E.    221.  404                                                                      ■ 
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care  of  the  baggage  of  its  passengers. ^^  A  rule  that  baggage  shall  not  be 
checked  until  a  ticket  has  been  procured  is  reasonable ;  "  and  so  is  a  rule  that 
a  person  intending  to  become  a  passenger  shall  purchase  a  ticket  or  pay  fare 
before  the  carrier  becomes  responsible  for  his  baggage. ^^  But  a  rule  that  a  bag- 
gage master  shall  not  receive,  into  the  baggage  room,  baggage  until  a  ticket  has 
been  procured,  is  unreasonable  and  void.^*'  It  is  a  reasonable  rule  that  a  railroad 
company  will  only  carry  as  baggage  the  passenger's  wearing  apparel,  and  upon 
refusal  of  the  passenger  to  certify  that  his  trunk  contains  nothing  except  wear- 
ing apparel,  he  is  not  entitled  to  damage  for  the  company's  refusal  to  carry  such 
trunk.  1'^ 

Notice  of  Rules. — A  rule  of  a  carrier  relating  to  the  transportation  of  bag- 
gage is  not  binding  upon  a  passenger  unless  he  is  chargeable  with  notice  of  its 
existence. 1®  So  where  a  railroad  baggageman  has  general  authority  to  receive 
the  baggage  of  persons  to  go  upon  his  company's  trains,  and  does  receive  such 
baggage  in  violation  of  the  rules  and  regulations  of  the  company,  the  latter  will 
be  liable  for  the  loss  of  such  baggage  to  the  owner  who  has  delivered  it  in  good 
faith  within  a  reasonable  time  before  the  departure  of  the  train,  unless  the  exist- 
ence of  such  rules  or  regulations  was  brought  to  the  knowledge  of  the  owner  of 
the  baggage. 1"  And  a  railroad  company  can  not  escape  liability  for  baggage  lost, 
on  the  ground  that  the  baggageman  had  no  authority  to  check  the  baggage,  by 
setting  up  a  rule  of  the  company  prohibiting  the  baggageman  from  checking 
baggage  of  the  class  lost  without  a  release  of  liability  therefor,  where  the  trav- 
eler had  no  knowledge  of  such  rule.^o     It  has  been  held,  however,  that  a  person 


13.  Right   to    make   reasonable   rules. — 

Norfolk,  etc.,  R.  Co.  v.  Irvine,  84  Va.  553, 
5  S.  E.  532;  Gleason  v.  Goodrich  Transp. 
Co.,   32   Wis.   85.   14   Am.   Rep.   716. 

14.  Checking  baggage. — Coffee  v.  Louis- 
ville, etc.,  R.  Co.,  25  So.  157,  70  Miss.  569, 
45   L.   R.   A.   112,   71   Am.   St.   Rep.   535. 

15.  Lake  Shore,  etc.,  R.  Co.  v.  L^oster, 
104  Ind.  293,  4  N.  E.  30,  54  Am.  Rep.  319. 

16.  Reception    into    baggage     room 

Coffee  V.  Louisville,  etc.,  R.  Co.,  25  So. 
157,  76  Miss.  569,  45  L.  R.  A.  112,  71  Am. 
St.    Rep.    535. 

17.  As  to  what  will  be  carried  as  bag- 
gage.— Norfolk,  etc.,  R.  Co.  v.  Irvine,  84 
Va.   553,   5   S.   E.   532;   S.   C,   85   Va.   217,   7 

S.  E.  233,  1  L.  R.  A.,  110. 

Plaintiff  was  in  the  habit  of  carrying 
merchandise  in  his  trunk  as  personal 
baggage,  contrary  to  the  regulations  of 
defendant  railroad.  On  presenting  bag- 
gage to  be  checked  he  refused  to  sign 
an  affidavit  as  to  its  contents,  and  the 
railroad  refused  to  accept  it.  It  was 
shown  that  he  was  engaged  in  an  unjust 
effort  to  make  money  out  of  the  railroad 
by  unlawful  means.  The  baggage  which 
he  presented  to  the  company  contained 
wearing  apparel  only.  Held  that,  whether 
or  not  the  regulation  requiring  the  mak- 
ing of  an  affidavit  as  to  the  contents  of 
baggage  was  a  reasonable  regulation, 
plaintiff  was  not  in  a  position  to  take 
advantaee  of  its  unreasonableness.  Nor- 
folk, etc^,  R.  Co.  V.  Irvine,  85  Va.  217,  7 
S.  E.  233,  1   L.  R.  A.  110. 

18.  Necessity  for  notice  of  rules. — 
Cantling  v.  Hannibal,  etc.,  R.  Co.,  54 
Mo.  385,  14  Am.  Rep.  476;  Runyan  v. 
Central  R.  Co.,  65  N.  J.  L.  228,  47  Atl. 
422. 


IlluEtratioiis.^ — A  railroad  passenger, 
without  special  notice  of  the  company's 
■  regulation  that  "live  animals  are  allowed 
as  baggage  men's  perquisites,"  committed 
a  dog  to  the  baggage  master,  and  paid 
him  for  its  transportation.  Held,  that 
the  company  was  liable  for  the  loss  of 
the  dog  by  the  baggage  man's  delivering 
it  up  to  the  wrong  person.  Cantling  v. 
Hannibal,  etc.,  R.  Co.,  54  Mo.  385,  14 
Am.    Rep.    476. 

Plaintiff  was  a  passenger  for  E.  in  a 
second-class  car,  with  his  dog.  The  con- 
ductor told  him,  under  the  company's 
rules,  dogs  must  go  in  the  baggage  car. 
Plaintiff  delivered  the  dog  to  the  bag- 
gage master,  and  told  him  to  put  it  off 
at  E.,  and  that  he  would  not  pay  him 
any  money  for  the  dog.  On  arriving  at 
E.,  the  baggage  master  refused  to  deliver 
the  dog  without  the  payment  of  25  cents, 
which  plaintiff  refused  to  give,  and  the 
dog  was  carried  further  on,  and  lost  by 
the  negligence  of  the  baggage  master. 
Plaintiff  afterwards,  and  before  learning 
of  the  loss  of  the  dog,  offered  to  pay 
what  was  due  on  it.  Held,  that  plaintiff 
could  recover  for  the  dog  from  the  com- 
pany, though  it  had  a  rule  providing  only 
for  the  payment  of  a  fee  to  the  baggage 
master,  and  relieving  itself  of  all  liabil- 
ity; plaintiff  not  being  informed  of  the 
rule,  and  having  no  knowledge  of  it. 
Kansas  City,  etc.,  R.  Co.  v.  Higdon,  94 
Ala.  286,  10  So.  2S2,  14  L.  R.  A.  513,  33 
Am.    St.    Rep.    119. 

19.  Lake  Shore,  etc.,  R.  Co.  v.  Foster, 
104  Ind.  293,  4  N.  E.  20.  54  Am.   Rep.  319. 

20.  Trimble  v.  New  York,  etc.,  R.  Co., 
56  N.  E.  533,  162  N.  Y.  84,  48  L.  R.  A. 
113,  affirming  57  N.  Y.  S.  437,  39  App. 
Div.   403. 
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who,  by  the  exercise  of  ordinary  care,  could  have  known  that  the  checking  of 
jewelry  sample  cases  by  station  agents  was  prohibited  by  a  rule  of  the  company, 
can  not  recover  the  value  of  such  a  case  if  lost.^^ 

Waiver  of  Rule. — Where  defendant  railroad's  baggage  man  knowingly  re- 
ceived a  jeweler's  sample  cases  for  transportation  as  ordinary  baggage,  contrary 
to  a  rule  of  the  company,  of  which  the  owner  had  knowledge,  there  was  no 
waiver  of  objections  to  receiving  such  merchandise  as  baggage  by  defendant's  re- 
fusal to  refund  a  sum  paid  thereon  for  excess  baggage.^^ 

§  3427.  Rules  as  to  Carrying  Particular  Property  into  Passenger 
Cars. — Validity  of  Rules.— A  rule  of  a  railroad  company  forbidding  the  carry- 
ing of  cumbersome  and  bulky,  or  dangerous  articles,  into  its  passenger  coaches 
by  passengers  is  reasonable  as  a  matter  of  law.^^  And  regulations  prohibiting 
passengers  from  taking  dogs  with  them  in  passenger  cars,  and  requiring  payment 
for  carrying  dogs  in  baggage  cars,  are  reasonable.^* 

Notice  of  Rule. — A  rule  of  a  railroad  company  that  it  would  not  permit  pas- 
sengers to  carry  on  an  express  business  did  not  charge  plaintiff  with  notice  of 
the  fact  that  he  would  not  be  permitted  to  carry  his  own  personal  effects  into  a 
passenger  car  on  which  he  had  purchased  transportation.^^ 

Effect  of  Custom  or  Usage. — If  a  common  carrier  of  passengers  for  a  long 
time  acquiesces  in  and  makes  accommodation  for  the  carriage  of  small  packages 
of  merchandise  in  its  passenger  cars  as  personal  baggage,  so  as  to  lead  passen- 
gers to  accept  and  rely  upon  its  attitude  in  that  respect  as  one  of  its  regulations, 
it  can  resume  its  rights  under  the  law  only  after  reasonable  notice  of  its  rescis- 
sion of  the  regulation. 28  But  when  passengers  have  carried  with  them  small 
packages  of  merchandise,  in  derogation  of  the  common-law  contract  of  carriage, 
the  usage  or  practice  to  do  so,  in  order  that  the  passengers  may  rely  upon  it  as 
a  regulation  of  the  railroad  company  that  such  packages  can  be  so  carried,  must 
be  so  general,  certain,  uniform,  and  notorious,  and  it  must  be  so  clearly  proved, 
that  it  can  be  concluded  that  the  officers  and  agents  of  such  company  possessed 
knowledge  of  such  usage,  and  acquiesced  therein,  in  such  manner  that  it  be- 
came a  part  of  the  contract  of  carriage. 2''     Such  usage  must  be  distinguished 

21.  Duty  to  investigate. — Weber  Co.  v.  ber,  large  packages,  bicycles,  *  *  * 
Chicago,  etc.,  R.  Co.,  93  Iowa'  364,  60  N.  or  other  articles  of  a  bulky  nature,  that 
W.    637.  may    interfere    with    the    accommodation 

22.  Waiver  of  rule — Refusal  to  refund  of  passengers,"  will  be  allowed  on  cars, 
sum  paid  for  excess  baggage. — Weber  Co.  excludes  all  dogs;  and  the  qualifications 
V.  Chicago,  etc.,  R.  Co.,  113  Iowa  188,  forbidding  things  interfering  with  the  ac- 
84  N.  W.  1042,  20  Am.  &  Eng.  R.  Cas.,  commodation  of  passengers  relates  only 
N.    S.,   466. _  to    articles    carried   by   them,   and   not   to 

23.  Validity  of  rules  as  to  carrying  par-  dogs. 

ticular  property  into  passenger  cars. —  Under  the  Massachusetts  statute. — (St. 
Dowd  V.  Albany  Railway,  63  N.  Y.  S.  1906,  u.  463,  p.  3,  §  181),  such  regulation 
179,  47  App.  Div.  303;  Ray  v.  United  is  reasonable.  Hull  v.  Boston,  etc.,  Rail- 
Tract.  Co.,  89  N.  Y.  S.  49,  96  App.  Div.  road.  310  Mass.  159,  96  N.  -E.  58,  36  L.  R. 
48;  Daniel  v.  North  Jersey  St.  R.  Co.,  64  A.,  N.  S.,  406,  Ann.  Cas.  1912C,  1147. 
N.  J.  L.  603,  46  Atl.  63.);  Vlasservitch  v.  Whether  dogs  may  constitute  baggage. 
Augusta,  etc.,  R.  Co.,  85  S.  C.  391,  67  S.  —See  post,  "Dogs,"  §  3434. 
E.  306,  35  R.  R.  R.  721,  58  Am.  &  Eng.  25.  What  is  not  notice  of  rule.— Run- 
R.  Cas.    N.  S.,  731.                                           •  yan  v.  Central  R.  Co.,  47  Atl.  433,  65   N. 

A    rule    of   a    street    railway    forbidding  J.   L.   238. 
passengers   to  take  into   the   cars   barrels,           26.    Effect    of    custom    or    usage. Run- 
boxes,     trunks,     gas    pipe,     lumber,      and  yan  v.   Central  R.   Co.,  41   Atl    367    61   N 
panes   of  glass,  is  reasonable  as  matter  of  J.  L.  5:i7,  43  L.  R.  A.  384,  68  Am    St    Rep 
law.     Dowd  V.  Albany  Railway,  62  N.  Y.  711. 
S.  179    47  App.  Div    202.  87.    Usage    must   be-  general,      uniform, 

24.  Carnage  of  dogs.— Gregory  v.  Chi-  etc.— Runyan  v.  Central  R  Co  44  Atl 
cago,  etc.,  R.  Co.,  100  Iowa  345,  09   N.  W.  985,   64   N.   J.   L.   67,  48   L.   R.   A. '744. 

532.     See  O'Gorman  v.  New  York,  etc.,  R.  A  habit  of  one  particular  passenger   to 

Co.,    89    N.    Y.    S.    589,    96    App.    Div.    594,  carry    packages    of    merchandise    into    the 

holdmg  that  a'  rule  of  an  electric  railway  passenger     cars,    and      with    him    on    his 

company    providing   that    "no    dogs,    lum-  journey,    will    not    constitute    a    usage    or 
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§§  3427-3429 


from  mere  acts  of  accommodation;  and  the  mere  fact  that  such  acts  of  accom- 
modation have  been  constantly  done,  not  in  obedience  to  duty  or  contract,  but  as 
a  matter  of  form  and  indulgence,  cannot  compel  their  continuance. ^^ 

Enforcement  of  Rule. — Where  a  passenger,  having  a  ticket  entitling  him  only 
to  "personal  passage,"  has  entered  the  car  with  packages  of  groceries  for  family 
use,  the  officers  of  the  railroad  company  cannot  lawfully  take  such  packages  from 
him  by  force;  the  remedy  of  the  company  upon  his  refusal  to  remove  the  pack- 
ages being  to  remove  both  the  passenger  and  the  packages,  using  no  unnecessary 
force.2* 

§  3428.  Rule  as  to  Place  for  Delivery  of  Baggage. — A  rule  made  by  a 
railway  company  to  sell  tickets  and  deliver  baggage  at  only  one  of  its  five  sta- 
tions in  a  city,  which  is  less  convenient  for  such  passengers  as  desire  to  transfer 
baggage  to  another  road,  and  to  carry  all  baggage  on  to  the  main  station,  though 
the  trains  regularly  stop  at  the  other  stations  to  allow  passengers- to  alight  from 
or  get  on  them,  is,  as  a  matter  of  law,  unreasonable  and  void.^" 

§§  3429-3445.  What  Constitutes  Baggage— §  3429.  In  General.— As 

to  the  general  definition  of  the  term  "baggage,"  or  "luggage,"  ^^  the  authorities 
differ  but  little,  though  in  the  application  of  the  definition  to  the  facts  of  particu- 
lar cases  the  results  reached  are  varied  and  discordant.^^  It  may  be  stated  as  a 
general  rule  that  a  passenger's  baggage  may  only  include  such  articles  as  are  rea- 
sonably necessary  for  the  use,  comfort  and  convenience  of  the  passenger,  and 
such  as  are  usually  carried  by  passengers  of  his  class  under  similar  circum- 
stances.^^      It    embraces    articles    for   the    protection,^*    instruction    or    amuse- 


practice  which  can  be  relied  on  by  pas- 
sengers as  a'  general  regulation  of  the 
railroad  company.  Runyan  w.  Central  R. 
Co.,  64.  N.  J.  L.  67,  44  Atl.  985,  48  L.  R. 
A.    744. 

28.  Usage  must  be  distinguished  from 
mere  acts  of  accommodation. — Runyan  v. 
Central  R.  Co.,  64  N.  J.  L.  67,  44  Atl. 
985,    48    L.    R.    A.    744. 

29.  Enforcement  of  rule. — Delaware, 
etc.,  R.  Co.  V.  Bullock,  36  Atl.  773,  60  N. 
J.    L.    34,   37  L.   R.   A.   417. 

30.  Rule  as  to  place  for  delivery  of  bag- 
gage.— Pittsburgh,  etc.,  R.  Co.  v.  Lyon, 
123  Pa'.  140,  16  Atl.  607,  10  Am.  St.  Rep. 
517,  2   L.   R.  A.   489. 

31.  The  terms  "baggage"  and  "lug- 
gage" signify  one  and  the  same  thing. 
The  former  is  the  term  in  general  use 
in  the  United  States,  while  in  England 
the  latter  prevails.  The  term  "luggage" 
obtains  in  legal  expression  in  California 
rather  than  the  term  "baggage."  Ptister 
V.  Central  Pac.  R.  Co.,  70  Cal.  169,  11 
Pac.  686,  59  Am.  Dec.  404. 

"Ordinarily  baggage  is  made  up  of  two 
elements.  First,  certain  things  which 
may  become  such.  Second,  the  bags, 
trunks,  valises,  satchels,  packages  or 
other  receptacles  in  which  these  things 
are  to  be  put  before  they  can  be  deemed 
baggage.  In  other  words,  the  bag  or 
other  receptacle  and  their  contents  are 
both  necessary  components  of  the  legal 
idea  conveyed  by  the  term  baggage.  See 
Century  Dictionary."  State  v.  Missouri 
Pac.  R.  Co.,  71  Mo.  App.  385,  7  Am.  & 
Eng.  R.  Ca.=.,  N.  S.,  66. 


32.  Missouri,  etc.,  R.  Co.  v.  Meek,  33 
Tex.   Civ.   App.   47,   75   S.   W.   317. 

"As  to  the  things  which  may  become 
baggage  when  properly  contained,  cr  as 
to  what  may  be  called  the  subjects  of 
baggage,  the  definitions  given  in  the  de- 
cisions and  by  the  text  writers,  though 
necessarily  wanting  in  explicitness,  from 
the  difficulty  of  enumerating  all  the  ar- 
ticles which  may  become  baggage,  are 
yet  full,  comprehensive  and  in  perfect  ac- 
cord in  their  statements  of  the  rules  of 
law."  State  v.  I\'Iissouri  Pac.  R.  Co.,  71 
Mo.  App.  385,  7  Am.  &  Eng.  R.  Cas.,  N. 
S.,   66. 

33.  Necessary  and  usually  carried  by 
passengers.  —  United  States.  —  Hannibal, 
etc.,  R.  Co.  V.  Swift,  12  Wall.  262,  20  L. 
Ed.  423;  Railroad  Co.  v.  Fraloff,  100  U. 
S.    24,    25    L.    Ed.    531. 

Alabama. — Cooney  v.  Pullman  Palace 
Car  Co.,  121  Ala.  368,  25  So.  712,  53  L.  R. 
A.  690. 

Arkansas. — Kansas,  etc.,  R.  Co.  v.  Skin- 
ner, 88  Ark.  189,  113  S.  W.  1019,  31  R. 
R.  R.  423,  54  Am.  &  Eng.  R.  Cas.,  N.  S., 
423,  21  L.  R.  A.,  N.  S.,  850;  Chicago,  etc., 
R.  Co.  V.  Whitten,  90  Ark.  462,  119  S.  W. 
835,  32  R.  R.  R.  152,  55  Am.  &  Eng.  R. 
Cas.,  N.  S.,  153,  31  Am.  &  Eng.  Ann.  Cas. 
726. 

California. — Metz   v.    California,   etc.,   R. 

34.  Articles  for  protection. — Parmelee 
V.  Fischer,  23  111.  212,  74  Am.  Dec.  138; 
Denver,  etc.,  R.  Co.  v.  Johnson,  50  Colo. 
187,  114  Pac.  650,  Ann.  Cas.  1913C,  627. 
See  post,  "Weapons,"  §  3444. 
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ment  of  the  passenger  on  the  way,*^  ^nd  articles  usually  carried  as  baggage,  such 
as  writing  materials,  books,  etc.^®  The  obligation  of  the  carrier,  as  to  baggage, 
is  not  limited  absolutely  to  wearing  apparel  and  other  appliances  of  necessity, 
comfort  and  convenience,  suited  to  the  condition  of  each  traveler,  but  may  em- 
brace other  articles  of  limited  value  and  ordinary  bulk,  which  he  may  think 
proper  to  take  with  him.^'^  Thus,  it  has  been  held  that  a  passenger's  baggage  will 
inchide  such  articles,  if  of  trifling  value  and  reasonable  in  amount,  which  may  be 
purchased  while  abroad  for  the  use  of  the  traveler's  family  at  home,  such  as, 
ordinarily,  men  are  in  the  habit  of  bringing  to  their  family  in  that  way.*® 
For  Personal  Use  of  Passenger. — To  constitute  a  part  of  his  baggage,  as 


Co.,   85   Cal.  339,  34  Pac.  610,   9   L.   R.   A. 
431,   20  Am.   St.   Rep.   328. 

Georgia. — Hutchings  &  Co.  v.  Western, 
etc.,   R.   Co.,  25   Ga.   61,   71  Am.   Dec.  156. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Boyce, 
73  111.  510,  34  Am.  Rep.  268;  Parmlee  v. 
Fischer,  22  111.  212,  74  Am.  Dec.  138;  St. 
Louis,  etc.,  R.  Co.  v.  Hardway,  17  111. 
App.  321;  Werner  v.  Evans,  94  111.  App. 
328;  Atwood  v.  Mohler,  108  111.  App.  416. 

Kentucky. — American  Contract  Co.  v. 
Cross,  8  Bush  472,  8  Am.  Rep.  471;  Il- 
linois Cent.  R.  Co.  v.  Matthews,  114  Ky. 
973,  72  S.  W.  303,  6  R.  R.  R.  769,  39  Am. 
&  Eng.  R.  Cas.,  N.  S.,  769,  24  Ky.  L.  Rep. 
1766,  60  L.  R.  A.  846,  10  Am.  St.  Rep.  316, 
construing  Ky.   St.,  §   783. 

Maryland. — Pettigrew  v.  Barnum,  11 
Md.  434,   49   Am.   Dec.   213. 

New  Hampshire.  —  Smith  v.  Boston, 
etc.,   Railroad,   44    N.    H.    325. 

New  Jersey. — Bullock  v.  Delaware,  etc., 
R.  Co.,  60  N.  J.  L.  24,  36  Atl.  773,  37  L. 
R.    A.    417. 

New  York. — Grant  v.  Newton,  1  E.  D. 
Smith  95;  Hawkins  v.  Hoffman,  6  Hill 
586,  41  Am.  Dec.  767;  Nordemeyer  v. 
L/Oescher,  1  Hilt.  499;  Pardee  v.  Drew,  25 
Wend.  459;  Weeks  v.  New  York,  etc.,  R. 
Co.,  72  N.  Y.  50,  28  Am.  Rep.  104,  affirm- 
ing 9  Hun  669. 

OWo.— Smith  V.  C.  H.  &  D.  R.  Co.,  3 
O.  Dec.  193,  2  N.  P.  29;  Jones  v.  Voor- 
hees,   10   O.   145. 

Oklahoma. — Choctaw,  etc.,  R.  Co.  v. 
Zwirtz,  13  Okla.  411,  73  Pac.  941,  8  R.  R 
R.  914,  31  Am.  &  Eng.  R-  Cas.,  N.   S.,  914. 

Oregon. — Oakes  v.  Northern  Pac.  R. 
Co.,  20  Ore.  392,  36  Pac.  330,  23  Am.  St. 
Rep.   126,   13  L.   R.   A.   318. 

Pennsylvania.  —  Bullard  v.  Delaware, 
etc.,   R.   Co.,  31   Pa.   Super.   Ct.   583. 

Tennessee.  —  Bomar  v.  Maxwell,  28 
Tenn.  (9  Humph.)  631,  51  Am.  Dec.  683; 
Coward  v.  East  Tennessee,  etc.,  R.  Co., 
84  Tenn.  (16  Lea)  325,  57  Am.  Rep.  227. 

Texas. — Galveston,  etc.,  R.  Co.  v.  Kales, 
33  Tex.  Civ.  App.  457,  77  S.  W.  334,  af- 
firmed in  98  Tex.  617,  no  op.;  :\Iexican 
Nat.  R.  Co.  V.  ^N3.Tt  (Tex.  Civ.  App.)  60 
S.  W.  343;  Missouri  Pac.  R.  Co.  v.  York, 
2  Texas  App.  Civ.  Cas.,  §  638;  Texas,  etc., 
R.  Co.  V.  Capps,  2  Texas  App.  Civ.  Cas., 
§  33,  16  Am.  &  Eng.  R.  Cas.  118;  Jones 
'J.  Priester,  1  Texas  App.  Civ.  Cas.,  §  613. 


Comfort  and  convenience  of  passen- 
ger and  family — In  Saunders  v.  Southern 
R.  Co.,  62  C.  C.  A.  523,  128  Fed.  15,  11  R. 
R.  R.  596,.  34  Am.  &  Eng.  R.  Cas.,  N.  S., 
596,  it  is  held  that  a  railroad's  obligation 
to  carry  a  passenger's  baggage  is  limited 
to  such  articles  as  are  reasonably  re- 
quired for  the  comfort  and  convenience  of 
the   passenger   and   his   family. 

Toilet  articles  constitute  baggage. — 
Hawkins  v.  Hoffman  (N.  Y.),  6  Hill  586, 
41    Am.   Dec.   767. 

35.  Articles  for  instruction  or  amuse- 
ment.— Parmelee  v.  Fischer,  32  111.  312, 
74  Am.  Dec.  138;  Hawkins  v.  Hoffman 
(N.  Y.),  6  Hill  586,  41  Am.  Dec.  767;  Mis- 
souri, etc.,  R.  Co.  V.  Meek,  33  Tex.  Civ. 
App.  47,  75  S.  W.  317;  Seawell  v.  Green- 
way  Bro.  &  Co.,  22  Tex.  691,  75  Am.  Dec. 
794.  See  post,  "Property  to  Be  Used  for 
Recreation,"    §   3440. 

36.  Writing     materials,     books,     etc 

Hawkins  v.  Hoffman  (N.  Y.),  6  Hill  586, 
41   Am.   Dec.   767. 

37.  Dibble  v.  Brown.  12  Ga.  217,  56  Am. 
Dec.   460. 

38.  Articles  purchased  for  use  of  family. 

— Jones  V.  Priester,  1  Texas  App.  Civ. 
Cas.,  §  613. 

In  Dexter  v.  Syracuse,  etc.,  R.  Co.,  43 
N.  Y.  326,  1  Am.  Rep.  527,  it  is  held  that 
common  carriers  are  liable  for  the  loss 
of  such  property  of  a  passenger  received 
by  them  as  baggage,  as  is  designed  for 
the  personal  use  of  himself  and  members 
of  his  family  and  is  of  a  kind  customarily 
carried  by  travelers  as  baggage,  although 
such  property  is  not  intended  to  be  used, 
and  is  not  necessary  for  the  use,  comfort 
or  convenience  of  the  passenger  on  the 
journey.  See  also,  Duffy  v.  Thompson 
(N.  Y.),  4  E.  D.   Smith  178. 

Dress  pattern  for  member  of  family. — 
In  Kansas,  etc.,  R.  Co.  v.  Skinner,  88  Ark. 
189,  113  S.  W.  1019,  31  R.  R.  R.  423,  54 
Am.  &  Eng.  R.  Cas.,  N.  S.,  423,  21  L.  R. 
A.,  N.  S.,  850,  it  was  held  that  a  suit  case 
purchased  en  route  by  a  passenger  for 
his  own  use,  and  a  dress  pattern  contain- 
ing 12  yards  of  goods  valued  at  $8.85,  also 
purchased  en  route,  to  take  home  to  a 
member  of  his  family,  were  baggage 
when  placed  in  his  trunk,  so  that  he 
could  recover  therefor  if  the  trunk  was 
destroyed. 


3115 


PASSENGERS  EFFECTS. 


§  3429 


a  general  rule,  an  article  must  be  intended  for  the  personal  use  of  the  passenger 
only.^" 

Length,  Nature  and  Purposes  of  Journey. — The  length  of  the  journey,  its 
nature  and  objects,  must  be  considered  in  determining  what  the  passenger  is  en- 
titled to  carry  with  him  as  baggage. *°  So  the  mode  of  conveyance  and  the  char- 
acter of  the  country  through  which  the  journey  is  made  may  be  considered  in 
determining  what  is  or  is  not  baggage.*  i  The  character  of  the  baggage  carried 
by  a  passenger  is  not  to  be  limited  to  the  requirements  of  any  particular  part  of 


39.  For    personal    use    of    passengtr. — 

United  States. — Saunders  v.  Southern  R. 
Co.,  62  C.  C.  A.  533,  3  38  Fed.  15,  11  R.  R. 
R.  596,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  596. 

California. — Metz  v.  California,  etc.,  R. 
Co.,  85  Cal.  339,  24  Pac.  610,  9  L.  R.  A. 
431,   20   Am.    St.    Rep.    228. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Boyce, 
7,S  111.  510,  24  Am.  Rep.  268;  Atwood  v. 
Mohler,  108  111.  App.  416;  Parmelee  v. 
Fischer,   32   111.   212,   74  Am.   Dec.   138. 

Massachusetts. — Connolly  v.  Warren,  106 
Mass.   146,   8  Am.   Rep.   300. 

Mississippi. — Mississippi  Cent.  R.  Co.  v. 
Kennedy,  41  Miss.  071;  New  Orleans,  etc., 
R.  Co.  V.  Moore,  40  Miss.  39. 

Missouri. — State  v.  Missouri  Pac.  R. 
Co.,  71  Mo.  App.  385,  7  Am.  &  Eng.  R. 
Cas.,  N.  S.,  66. 

New  Jersey. — Runyan  v.  Central  R.  Co., 
61  N.  J.  L.  537,  41  Atl.  367,  43  L.  R.  A. 
284,   68   Am.   St.   Rep.   711. 

Xeiv  York. — Hasbrouck  v.  New  York, 
etc.,  R.  Co.,  95  N.  E.  808,  202  N.  Y.  363, 
35  L.  R.  A.,  N.  S.,  537,  Ann.  Cas.  1912D, 
1150;  Hawkins  v.  Hoffman  (N.  Y.),  6  Hill 
586.    41    Am.    Dec.    767. 

0/«'o.— Smith  V.  C.  H.  &  D.  R.  Co.,  3 
X.  P.  39,  3  O.  Dec.  192;  Jones  v.  Voor- 
hees,   10  O.  145. 

Oklahoma. — Choctaw,  etc.,  R.  Co.  v. 
Zwirtz,  13  Okla.  411,  73  Pac.  941,  8  R.  R. 
R.  914.  31  Am.  &  Eng.  R.  Cas.,  N.  S., 
914. 

Tennessee. — Bomar  v.  Maxwell,  38 
Tenn.  (9  Humph.)  621,  51  Am.  Dec.  682; 
Johnson  v.  Stone,  30  Tenn.  (11  Humph.) 
419. 

Texas. — Mexican  Nat.  R.  Co.  v.  Ware 
(Tex.  Civ.  App.),  60  S.  W.  343;  Texas, 
etc.,  R.  Co.  V.  Capps,  3  Texas  App.  Civ. 
Cas.,  §  33,  16  Am-  &  Eng.  R.  Cas.  118; 
Jones  V.  Priester,  1  Texas  App.  Civ.  Cas., 
§  613;  Mexican  Cent.  R.  Co.  v.  De  Ro- 
sear    (Tex.   Civ.   App.),   109   S-   W.   949. 

England. — Macrow  v.  Great  Western 
R.  Co.,  L.  R.,  6  Q.  B.  612,  40  L.  J.  g.  B, 
300,  34  L.  T.  618,  19  W.  R.  8,  3  Ry.  &  C. 
T.   Cas.   xix. 

40.  Length,  nature  and  purposes  of 
journey. — United  States. — Railroad  Co.  v. 
Fraloff,  100  U.  S.  34,  35  L.  Ed.  531;  Han- 
nibal, etc.,  R.  Co.  V.  Swift,  13  Wall.  263, 
30  L.  Ed.  433;  Hopkins  v.  Westcott,  6 
Blatchf.  64,  Fed.  Cas.  No.  6.P92- 

Arkansas. — Kansas  City,  etc.,  R.  Co.  v. 
McGahey,  63  Ark.  344,  38  S.  W.  659,  36 
I^.  R.  A.  781,  58  Am.  St-  Rep.  Ill;  Chi- 
cago, .etc.,  R.  Co.  V.  Whitten,  90  Ark.  462, 


119  S.  W.  835,  32  R.  R.  R.  152,  55  Am.  & 
Eng.  R.  Cas.,  N.  S.,  152,  21  Am.  &  Eng. 
Ann.  Cas.  726;  Kansas,  etc.,  R.  Co.  v. 
Skinner,  88  Ark.  189,  113  S.  W.  1019,  31 
R.  R.  R.  423,  54  Am.  &  Eng.  R.  Cas-,  N. 
S.,  423,  31  L.  R.  A.,  N.  S.,  850. 

Georgia. — Dibble  v.  Brown,  13  Ga.  217, 
56  Am-   Dec.   460. 

Illinois. — Parmelee  v.  Fischer,  32  111. 
312,  74  Am.  Dec.  138;  Werner  v.  Evans,  94 
111.  App.  328;  Atwood  v.  Mohler,  108  111. 
App.  416. 

Indiana. — Toledo,  etc.,  R.  Co.  v.  Ham- 
mond,  33   Ind.   379,   5  Am.   Rep.  321. 

Mississippi.  —  Mississippi  Cent.  R.  Co. 
V.  Kennedy,  41  Miss.  671;  New  Orleans, 
etc.,   R.  Co.  V.  Moore,  40  Miss.  39. 

Missouri. — Spooner  v.  Hannibal,  etc., 
R.   Co.,  33  Mo.   App.  403. 

New  Jersey. — Runyan  v.  Central  R.  Co., 
61  N.  J.  L.  537,  41  Atl.  367,  43  L.  R.  A. 
284.   68   Am.   St.   Rep.   711. 

New  York. — Davis  v.  Cayuga,  etc.,  R. 
Co.,  10  How.  Prac.  330;  Hawkins  v.  Hoff- 
man, 6  Hill  586,  41  Am.  Dec.  767;  Van 
Horn  V.  Kermit,  4  E.  D.  Smith  453;  Has- 
brouck V.  New  York,  etc-,  R.  Co.,  95  N. 
E.  808,  202  N.  Y.  363,  35  L.  R.  A.,  N.  S., 
537,  Ann.  Cas.  1912D,  1150;  Fairfax  v. 
New  York,  etc.,  R.  Co.,  73  N.  Y.  167,  29 
Am.   Rep.  119. 

Oklahoma. — Choctaw,  etc.,  R.  Co.  v. 
Zwirtz,  13  Okla'.  411,  73  Pac.  941,  8  R.  R. 
R.  914,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  914. 

South  Carolina. — Godfrey  v.  Pullman 
Co..  87   S.   C.  361,   G9  S.  E.  666. 

Tennessee. — Coward  v.  East  Tennessee, 
etc.,  R.  Co.,  84  Tenn.  (16  Lea)  335,  57 
Am.  Rep-  237;  Yazoo,  etc.,  R.  Co.  v.  Bald- 
win, 113  Tenn.  205,  81  S.  W.  599,  12  R.  R. 
R.  856,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  856. 

Texas. — International,  etc.,  R.  Co.  v. 
McCown,  2  Texas  App.  Civ.  Cas.,  §  712; 
Missouri  Pac.  R.  Co.  v.  York,  2  Texas 
App.  Civ.  Cas.,  §  638;  Texas,  etc.,  R.  Co. 
V.  Morrison's  Faust  Co.,  30  Tex.  Civ. 
App.  144,  48  S.  W.  1103;  Missouri,  etc., 
R.  Co.  V.  Meek,  33  Tex.  Civ.  App.  47,  75 
S.  W.  317;  Bonner  v.  Blum  (Tex.  Civ. 
App.),  35   S.  W.  60. 

Wisconsin. — Gleason  v.  Goodrich  Transp. 
Co.,  33  Wis.   85,   14  Am.   Rep.  716. 

England. — Macrow  v.  Great  Western  R. 
Co.,  L.  R.  6  Q.  B.  612,  40  L.  J.  Q.  B.  300, 
24  L.  T.  618,  19  W.  R.  8,  3  Ry.  &  C.  T. 
Cas.    xix. 

41.  Missouri  Pac.  R.  Co.  v.  York,  2 
Texas  App.   Civ.   Cas.,  §  638. 
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the  journey,  nor  of  any  particular  line  of  connecting  carriers,  and  the  passenger 
is  entitled  to  carry  sufficient  personal  effects  as  baggage,  as  will  reasonably  sup- 
ply his  wants  during  the  entire  journey.*^ 

Class  and  Habits  of  Traveler. — The  class  to  which  the  passenger  belongs, 
his  habits  and  needs,  and  his  financial  resources  have  an  important  bearing  on 
the  question,  for  what  articles  he  may  hold  the  carrier  responsible  for  as  his  per- 
sonal baggage.*^ 

During  Continuance  of  Journey. — The  term  baggage  includes  such  articles 
of  necessity  or  convenience  as  are  usually  carried  by  passengers  for  personal  use, 
comfort,  or  protection  during  the  continuance  of  a  journey.** 

For  the  Use  after  Termination  of  Journey. — In  order  that  articles  may 
constitute  baggage,  however,  it  is  not  essential  that  they  shall  be  necessary  and 
intended  only  for  the  use,  comfort  or  convenience  of  the  traveler  on  the  journey. 
And  the  fact  that  such  articles  will  last  and  satisfy  his  requirements  for  a  rea- 
sonable length  of  time  after  the  termination  of  his  transportation  by  the  carrier 
will  not  destroy  their  character  as  baggage;  nor  will  the  fact  that  they  are  not 
intended  to  be  used  until  after  the  relation  of  carrier  and  passenger  has  ceased 
to  exist.*^  Thus,  baggage  includes  whatever  the  passenger  takes  with  him  for 
his  own  personal  use  and  convenience  according  to  the  habits  or  wants  of  the 
particular  class  to  which  he  belongs,  either  with  reference  to  the  immediate  ne- 


42.  Godfrey  v.  Pullman  Co.,  87  S.  C. 
361,    69   S.    E.   666. 

43.  Class  and  habits  of  traveler. — 
United  States. — Hannibal,  etc.,  R.  Co.  v. 
Swift,  12  Wall.  263,  20  L.  Ed.  433;  Rail- 
road Co.  V.  Fraloff,  100  U.  S.  24,  25  L.  Ed. 
531;  Mauritz  v.  New  York,  etc.,  R.  Co., 
23  Fed.  765,  21  Am.  &  Eng.  R-  Cas.  286. 

Arkansas. — Chicago,  etc.,  R.  Co.  v. 
Whitten,  90  Ark.  462,  119  S.  W.  835,  32  R. 
R.  R.  152,  55  Am.  &  Eng  R.  Cas.,  N. 
S.,  152,  21  Am.  &  Eng.  Ann.  Cas.  726;  St. 
Louis,   etc.,   R.   Co.  v.  Berry,   60  Ark.  433 

30  S.  W.  764,  28  L-  R.  A.  501,  46  Am.  St! 
Rep.  313;  Little  Rock,  etc.,  R.  Co.  v.  Rec- 
ord, 74  Ark.  135,  85  S.  W.  421,  16  R.  R. 
R.  664,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  664, 
109  Am.  St.  Rep.  67;  Kansas,  etc.,  R.  Co. 
V.    Skinner,    88    Ark.    189,    113    S.    W.    1019, 

31  R.  R.  R-  42.3,  54  Am.  &  Eng.  R.  Cas., 
N.  S.,  423,  21  L.  R.  A.,  N.  S.,  850. 

California. — Metz  v.  California,  etc.,  R. 
Co.,  85  Cal.  329,  24  Pac-  610,  9  L.  R.  A. 
431,   20   Am.   St.   Rep.   228. 

Georgia. — Dibble  v.  Brown,  12  Ga.  217, 
56  Am.  Dec.  460. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Boyce, 
73  111.  510,  24  Am.  Rep.  268;  Chicago, 
etc..  R-  Co.  V.  Collins,  56  111.  312,  4  Am. 
R.   Rep.   453. 

Maryland. — Giles  v.  Fauntleroy,  13  Md. 
126. 

Mississippi. — Mississippi  Cent.  R.  Co.  v. 
Kennedy.  41  jMi.ss.  671;  New  Orleans, 
etc.,  R.  Co-  :■.  Moore,  40  Miss.  39. 

Missouri. — Hubbard  v.  Mobile,  etc.,  R. 
Co.,  112  Mo.  App.  459,  87  S.  W.  52; 
Spooner  v.  Hannibal,  etc.,  R.  Co.,  2S  Mu! 
App-   403. 

New  York. — Fairfax  v.  New  York,  etc., 
R.  Co.,  73  N.  Y.  167,  29  Am.  Rep.  11.9; 
Hasbrouck  v.  New  York,  etc.,  R.  Co.,  302 
N.  Y.  363,  95  N.  E.  808,  35  L.  R.  A.,  N.  S., 
537,   Ann.    Cas.   1912D,   1150. 


Tennessee. — Bomar  v.  Maxwell,  38 
Tenn.  (9  Humph.)  62,  51  Am.  Dec.  683; 
Coward  v.  East  Tennessee,  etc.,  R.  Co., 
84  Tenn.    (16   Lea)    225,   57   Am.   Rep.   327. 

Texas. — International,  etc.,  R.  Co.  v. 
McCown,  3  Texas  App.  Civ.  Cas.,  §  712; 
Missouri  Pac.  R.  Co.  v.  York,  2  Texas 
App.   Civ.   Cas.,  §   638. 

Wisconsin. — Gleason  v.  Goodrich  Transp. 
Co.,    32   Wis.    85,    14   Am.    Rep.    716. 

England. — Macrow  v.  Great  Western 
R.  Co.,  L.  R.  6  Q.  B.  612,  633    40  L.  J.  Q. 

B.  300,  24  L.  T.  618,  19  W.   R.  8,   3  Ry.   & 

C.  T.     Cas.     xix;     Cadwallder    v.     Grand 
Trunk  R.  Co.,  9  L.  C.  Rep.  169. 

44.  During  continuance  of  journey. — 
Denver,  etc.,  R.  Co.  v.  Johnson,  50  Colo. 
187,  114  Pac.  050.  Ann.  Cas.  1912C,  627. 

45.  For  use  after  termination  of  jour- 
ney.— United  States. — Railroad  Co.  v.  Fra- 
loff,  100  U.  S.  24,  25  L.  Ed-  y.n. 

Indiana. — Toledo,  etc.,  R.  Co.  v.  Ham- 
mond,   33   Ind.   379,   5   Am.   Rep.    231. 

A'ciy  Jersey. — Runyan  v.  Central  R.  Co., 
01  N.  J.  L.  537,  41  Atl.  367,  43  L.  R.  A. 
284,   iJS   .Am.   St.   Rep.   711. 

Xew  York. — Curtis  v.  Delaware,  etc., 
R.  Co.,  74  N.  Y.  116,  30  Am.  Rep.  271; 
Hasbrouck  v.  New  York,  etc.,  R.  Co.,  !)5 
N.  E.  808,  303  N.  Y.  363,  35  L-  R.  A.,  N. 
S.,    537,   Ann.    Cas.   1913D,    1150. 

Pennsylvania. — Porter  v.  Hildebrand,  14 
Pa.    129. 

South  Carolina. — Vlasservitch  v.  Au- 
gusta, etc.,  R.  Co.,  85  S.  C.  291,  67  S.  E. 
306,  35  R-  R.  R.  721,  .58  Am.  &  Eng.  R. 
Cas.,    N.    S.,   721. 

Tennessee. — Yazoo,  etc.,  R.  Co.  v.  Bald- 
win, 113  Tenn.  205,  81  S.  W.  599  12  R  R 
R.  856,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  856' 

Texas. — Missouri,  etc.,  R.  Co.  v.  Meek 
33  Tex.  Civ.  App.  47,  75  S.  W.  .B17,  citing 
Hutch,    on   Carr.,   §§   686,   687. 


3117 


PASSeNGEES'   EFFECTS. 


§    3429 


cessities  or  to  the  ultimate  purpose  of  the  journey.*^  This  would  include  not  only- 
all  articles  of  apparel,  whether  for  the  use  or  ornament,*'^  but  also  the  gun  case 
or  the  fishing  apparatus  of  the  sportsman,**  the  easel  of  an  artist  on  a  sketching 
tour,*8  or  the  books  of  the  student,'**  and  other  articles  of  an  analogous  char- 
acter, the  use  of  which  is  personal  to  the  traveler  and  the  taking  of  which 
has  arisen  from  the  fact  of  journeying.'^  Articles  for  use  as  baggage  at  the 
end  of  the  journey  or  during  a  temporary  stay  at  a  particular  place,  may  be  as 
properly  baggage  as  those  actually  used  in  the  transit,  and  may  include  an  opera 
glass,  though  the  entire  journey  be  made  at  night.'^ 

Presents  for  Others. — It  has  been  held  that  a  passenger  can  not  include  in 
his  personal  baggage  articles  intended  to  be  presented  as  gifts  to  others.'^ 

Articles  Usually  Transported  as  Freight — Effect  of  Usage. — If  it  is  ap- 
parent from  all  the  circumstances' — from  the  amount,  nature,  bulk  and  value  of 
the  articles  in  question — that  they  are  such  as,  according  to  the  usual  course  of 
business,  are  transported  as  freight;  or  if  it  is  manifest  that  they  are  intended 
for  sale,  then  they  are  not  to  be  viewed  in  the  light  of  baggage.  It  is  certainly 
right  too,  that  usage,  however  indeterminate  should  be  considered  in  ascertain- 
ing what  is  baggage.  This  must  be  the  usage  of  the  time,  and  of  the  carrier  and 
his  patrons.  Nothing,  subject  to  the  limitations  before  stated,  should  be  ex- 
cluded, which  have  been  usually  considered  in  practice  as  baggage.'* 


46.  Arkansas. — Chicago,  etc.,  R.  Co.  v. 
Whitten,  90  Ark.  463,  119  S.  W.  835,  33 
R.  R.  R.  153,  55  Am.  &  Eng.  R.  Cas.,  N. 
S.,  152,  31  Am.  &  Eng.  Ami.  Cas-  726; 
Kansas,  etc.,  R.  Co.  v.  Skinner,  88  Ark. 
189,  113  S.  W.  1019,  31  R.  R.  R.  423,  54 
Am.  &  Eng.  R-  Cas.,  N.  S.,  423,  Zl  L.  R. 
A.,  N.  S.,  850. 

Missouri.  —  State  v.  Missouri  Pac.  R. 
Co.,  71  Mo.  ApD.  385,  7  Am.  &,  Eng.  R. 
Cas.,   N.   S.,   66. 

Texas. — Missouri,  etc.,  R.  Co.  v.  Meek, 
33   Tex.   Civ.  App.  47,  75   S.  W.   317. 

New  York. — Hasbrouck  v.  New  York, 
etc.,  R.  Co.,  203  N.  Y.  363,  95  N.  E.  808, 
35  L.  R.  A.,  N.  S.,  537,  Ann.  Cas.  1913D, 
1150. 

England. — Macrow  v.  Great  Western 
R.  Co.,  L.  R.,  6  Q.  B.  613,  40  L.  J.  Q.  B. 
300,  34  L.  T.  618,  19  W.  R.  8,  3  Ry.  &  C. 
T.  Cas.  xix. 

47.  Articles  of  apparel. — Macrow  v. 
Great  Western  R.  Co.  (Eng.),  L.  R.,  6 
Q.  B.  613,  40  L.  J.  Q.  B.  300,  24  L.  T.  618. 
19  W.  R.  8,  3  Ry.  &  C.  T.  Cas.  xix.  See 
post,  "Jewelry  for  Personal  Use,"  §  3436; 
"Wearing   Apparel,"   §    3443. 

48.  Equipment  of  sportsman. — Mac- 
row  v.  Great  Western  R.  Co.  (Eng.),  L. 
R.,  6  Q.  B.  613,  40  L-  J.  Q.  B.  300,  34  L. 
T.  618,  19  W.  R.  8,  3  Ry.  &  C.  T.  Cas. 
xix.  See  Hawkins  v.  Hoffman  (N.  Y.), 
6  Hill  586,  41  Am.  Dec.  767;  Missouri, 
etc.,  R.  Co.  V.  Meek,  33  Tex.  Civ.  App. 
47,  75  S.  W.  317.  See  post,  "Property  to 
Be   Used   for   Recreation,"   §   3440. 

49.  Easel  of  artist. — Macrow  v.  Great 
Western  R.  Co.  (Eng.),  L.  R.,  6  Q.  B. 
613,  40  L.  J.  Q.  B.  300,  24  L.  T.  618,  19 
W.  R.  8,  3  Ry.  &  C.  T.  Cas.  xix;  Mis- 
souri, etc.,  R.  Co.  v.  Meek,  33  Tex.  Civ. 
App.   47,   75    S.   W-    317. 

50.  Books  of  student. — Missouri,  etc., 
R.   Co.  V.  Meek,  33  Tex.  Civ.  App.  47,  75 


S.  W.  317;  Ivtacrow  v.  Great  Western  R. 
Co.  (Eng-),  L.  R.,  6  Q.  B.  612,  40  L.  J. 
Q.  B.  300,  24  L.  T.  618,  19  W.  R.  8,  3  Ry. 
&   C.  T.   Cas.  xix. 

51.  Macrow  v.  Great  Western  R.  Co. 
(Eng-),  L.  R.,  6  Q.  B.  612,  40  L.  J,  Q.  B. 
300,  24  L.  T.  618,  19  W.  R.  8,  3  Ry.  &  C. 
T.  Cas.  xix. 

52.  During  temporary  stay  at  intermedi- 
ate point. — Toledo,  etc.,  R.  Co.  v.  Ham- 
mond, 33   Ind.  379,  5  Am.  Rep.  231. 

53.  Presents  for  others  — United  States. 
—The  Ionic,  5  Blatchf.  538,  Fed.  Cas.  No. 
7,059. 

Georgia. — Dibble  v.  Brown,  13  Ga.  217, 
56   Am.   Dec.   400. 

Illinois. — -Cincinnati,  etc.,  R.  Co.  v.  Mar- 
cus,  38   111.   219. 

Massachusetts. — Stimson  v.  Connecticut 
River  R.  Co.,  98  Mass.  83,  93  Am.  Dec. 
140. 

New  York. — Nevins  v.  Bay  State  Steam- 
boat  Co.,   17   N.   Y.   Super-   Ct.   235. 

Ohio. — Pennsylvania  Co.  v.  Miller,  35 
O.  St.  541,  1  Ky.  L.  Rep.  184,  35  Am.  Rep. 
620. 

England. — Cahill  v.  London,  etc.,  R. 
Co.,  13  C.  B.  N.  S.,  818,  8  Jur.  N.  S.  1063, 
ol  h.  J.  C.  P.  27],  10  W.   R.  331. 

Gold  ornaments  for  presents. — In  The 
Ionic,  5  Blatchf.  538,  Fed.  Cas.,  No.-7,059, 
it  is  held  that  a  gold  watch  and  chain, 
gold  ornaments  for  presents  and  Amer- 
ican coin,  are  not  baggage,  as  between  a 
passenger  and  a  carrier  of  such  passen- 
ger. 

Toy  horse  for  children  with  father's 
baggage. — In  Hudson  v.  Midland  R.  Co. 
(Eng.),  L.  R.  S.  B.  366,  it  is  held  that  a 
child's  spring  horse  which  a  father  was 
taking  home  for  his  children  was  not  a 
part  of  his  baggage. 

54.  Articles  usually  transported  as 
freight. — Dibble  v-  Brown,  13  Ga.  217,  56 
Am.    Dec.    460. 
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Particular  Articles  Not  Constituting  Baggage.— It  has  been  held  that 
locks  or  handcuffs  in  a  trunk,5s  a  manuscript  intended  for  publication.^e  engrav- 
ings," masonic  regaHa,5«  and  masquerade  costumes  in  a  trunk  for  use  at  a  ball,^^ 
are  not  baggage.  And  it  is  held  that  a  sacque  and  muff,  and  silver  napkin  rings,  do 
not  constitute  any  part  of  gentleman's  traveling  baggage,  and  no  recovery  can 
be  had  for  their  value  in  case  of  loss.^" 

§  3430.  Eflfects  of  Immigrants. — In  some  cases  the  rules  for  determining 
what  is  baggage  have  been  appHed  very  liberally  in  favor  of  immigrants,  that_  is, 
those  changing  their  place  of  residence,  either  in  the  same  state  or  by  emigrating 
to  a  foreign  country,  as  will  be  seen  from  the  appended  note.^i     But  in  other 


55.  Locks  or  handcuffs. — Bomar  v.  ;\[ax- 
well,  28  Tenn.  (9  Humph.)  621,  51  Am. 
Dec.   682. 

56.  Manuscript  intended  for  publica- 
tion.— Hannibal,  etc.,  R.  Co.  v.  Swift  (U. 
S.),    12   Wall.   262,   20   L.   Ed.    423. 

57.  Engravings. — Kevins  v.  Bay  State 
Steamboat   Co.,   17    N.   Y.   Super.   Ct.   225. 

58.  Masonic  regalia. — Xevins  v.  Bay 
State  Steamboat  Co..  17  N.  Y.  Super.  Ct. 
225. 

59.  Masquerade  costumes  in  trunk  for 
use  at  ball. — In  Michigan,  etc.,  R.  Co.  v. 
Oehm,  56  111.  293,  4  Am.  R.  Rep.  451,  it 
appeared  that  the  trunks  of  a  passenger 
contained  masquerade  costumes,  which 
she  had  undertaken  to  furnish  for  use  at 
a  ball,  on  the  evening  of  the  following 
day.  But  one  of  the  trunks  failed  to  ar- 
rive in  time.  It  was  held  that,  in  order  to 
recover,  it  was  necessary  for  the  passen- 
ger to  show  she  informed  defendant's 
servants   of  the  contents   of  the  trunks. 

60.  Sack  and  muff,  etc.,  in  trunk  of  man. 
— Chicago,  etc.,  R.  Co.  v.  Boyce,  73  111. 
510,   24   Am.    Rep.    268. 

61.  Effects  of  immigrants. — Clothing 
and  household  goods. — In  Parmelee  v. 
Fischer,  22  111.  212,  74  Am.  Dec.  138,  the 
jury  found  that  a  passenger,  traveling 
with  his  family,  was  entitled  to  have 
transported  as  baggage  two  feather  beds 
and  pillows,  two  blankets,  six  towels,  a 
table  cover,  considerable  clothing,  one 
looking  glass,  one  set  of  dishes,  two 
dozen  German-silver  spoons,  one  sewing 
box,  and  a  double-barrelled  gun,  worth,  al- 
together, about  one  hundred  and  fifty 
dollars,  and  the  judgment  was  sustained 
on  appeal. 

In  Glovinsky  v.  Cunard  Steamship  Co., 
4  Misc.  Rep.  266,  24  N.  Y.  S.  136,  it  is 
held  a  woman  and  her  two  children, 
traveling  as  emigrants  from  Europe  to 
the  United  States,  were  entitled  to  carry 
with  ihcm  as  baggage  clothing  and  bed- 
ding, valued  at  two  hundred  and  eighty- 
five  dollars;  and  a  provision  in  their 
ticket  purporting  to  limit  the  carrier's  li- 
ability for  loss  of  baggage  to  fifty  dollars 
was   held   invalid. 

And  in  House  v.  Chicago,  etc.,  R.  Co., 
30  S.  Dak.  321,  138  N.  W.  809,  it  is  held 
that  where  passengers  making  a  perma- 
nent change  of  abode,  take  with  them,  in 
their    trunks    household    articles    such    as 


dishes,  cutlery,  etc.,  such  articles  are 
"baggage,"  if  it  is  customary  to  take 
them    under    such    circumstances. 

Carpenter's  tools. — In  Porter  v.  Hilde- 
brand,  14  Pa.  129,  it  appeared  that  the 
plaintiff  was  a  carpenter,  and  that  his 
trunk  contained  $4b  worth  of  clothing 
and  $55  worth  of  carpanter's  tools.  He 
was  moving  from  Pennsylvania  to  the 
state  of  Ohio,  and  he  delivered  his  trunk 
to  the  owners  of  a  stage  to  carry  it  from 
Pittsburg  to  Wooster,  Ohio;  and  it  is 
said  in  the  opinion:  "The  right  to  carry 
tools  as  baggage  is  unquestionably  open 
to  abuse,  but  in  the  language  of  the  court 
in  McGill  v.  Rowland,  3  Pa.  451,  45  Am. 
Dec.  654,  the  correction  is  to  be  found 
in  the  intelligence  and  integrity  of  the 
jury  called  to  determine  under  the  cir- 
cumstances of  each  case.  It  is,  it  is  said, 
a  common  thing  for  journeyman  me- 
chanics to  carry  in  their  trunks  with 
clothing  a  small  and  select  portion  of 
their  tools.  To  this  practice  I  see  no 
such  objection  as  ought  to  put  this  kind 
of  property  out  of  the  protection  afforded 
to  the  necessaries  a  traveler  is  compelled 
by  legitimate  considerations  to  transport 
with  his  person.  Upon  this  score,  the 
judgment  rendered  below  is,  I  think,  un- 
objectionable." 

Rifle  carried  in  trunk. — In  Davis  j. 
Cayuga,  etc.,  R.  Co.  (N.  Y.),  10  How. 
Prac.  330,  it  is  held  that  a  riflle,  valued 
at  $35,  in  the  trunk  of  a  harness  maker, 
who  was  moving  to  another  town,  was 
included  in  the  term  baggage  and  its 
value  recoverable  against  the  railroad 
company,  the  trunk  and  its  contents  be- 
ing lost  while  being  transpoited  on  the 
railroad   as   his   personal   baggage. 

Emigrant  from  Germany  to  New  York 
— Two  swords — $800  in  gold. — In  :\Ierrill 
V.  Grinnell,  30  N.  Y.  594,  the  owner  of 
the  trunk,  for  whose  loss,  with  its  con- 
tents, the  action  was  brought,  was  al- 
lowed to  recover  for  many  articles  of 
clothing,  besides  money,  lh?t  the  passen- 
ger did  not  need  to  use  by  the  way.  He 
was  an  emigrant  from  Germany  to  New 
York,  and  purchased  his  ticket  at  Ham- 
burg for  the  transportation  of  himself 
and  baggage  to  New  York  via  Hull  and 
Liverpool,  such  baggage  being  a  leather 
trunk,  and  its  contents,  consisting  of  a 
large  amount  of  wearing  apparel,   among 
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cases  more  stringent  rules  have  been  applied. ^^  Where  a  steerage  passenger  on 
a  vessel  is  bound  to  provide  her  own  bedding  for  the  voyage,  such  bedding  con- 
stitutes a  part  of  her  ordinary  baggage.*^^  In  the  case  of  an  immigrant,  who  car- 
ries with  him  trunks  and  ordinary  baggage,  and  who  also  turns  over  to  the  car- 
rier a  number  of  boxes  of  goods  for  transportation,  and  pays  freight  for  the 
weight  in  excess  of  his  allowance  as  baggage,  and  the  general  character  of  the 
shipment  is  known  to  the  carrier,  the  courts  will  not  conclusively  presume  that 
the  entire  shipment  is  of  baggage  and  hold  there  can  be  no  recovery  except  for 
such  articles  contained  in  the  boxes  as  may  properly  be  designated  as  necessary 
baggage.«4 

§§  3431-3432.  Property  of  Others— §  3431.  In  General.— A  common 
carrier  is  liable  as  such  only  for  what  the  passenger  takes  with  him  for  his  own 
personal  use  and  convenience,  and  not  for  the  property  of  others  which  the  pas- 
senger has  placed  in  his  trunk  or  otherwise  included  with  his  personal  baggage. ^^ 


which  were  six  dozen  shirts,  two  swords, 
valued  at  sixty-eight  dollars,  $800  in  gold, 
and  other  articles,  valued  in  all  at 
$1,991.27.  The  court  allowed  plaintiff  to 
recover  for  all  these  articles.  The  chief 
controversy  related  to  the  money.  It  is 
quite  apparent  that  of  these  materials  of 
wearing  apparel,  very  few,  and  of  the 
money  very  little,  if  any,  were  requisite 
for  the  use  of  the  pa,=:senger  while  on  the 
journey.  His  ticket  was  paid  for  before 
he  started,  and  it  did  not  appear  that  he 
sought  or  had  occasion  to  open  or  to 
take  anything  from  his  trunk  before  his 
arrival  in  New  York,  where,  upon  de- 
mand for  it,  it  was  found  to  have  been 
stolen    or    lest. 

62.  Household  goods. — A  married 
woman  passenger  is  not  entitled  to  re- 
cover for  the  loss  of  articles  constitut- 
ing household  goods  which  she  wa'j  car- 
rying in  her  trunk,  though  she  and  her 
husband  were  changing  their  residence 
by  removal  from  one  state  to  another, 
where  the  carrier  had  no  notice  of  the 
fact  that  such  goods  were  being  trans- 
ported as  baggage.  Yazoo,  etc.,  R.  Co. 
V.  Baldwin,  1J3  Tenn.  205,  81  S.  W.  599, 
12  R.  R.  R.  856,  35  Am.  &  Eng.  R.  Cas., 
N.    S.,    856. 

Bedding. — Proprietors  of  an  ocean 
steamship  are  not  liable,  under  the'r  or- 
dinary contract  as  common  carriers  to 
transport  a'  passenger  and  her  baggage, 
for  the  loss  of  a  feather  bed,  carried  by 
the  passenger,  but  not  intended  for  use 
on  the  voyage.  Counjlly  v.  Warren,  100 
Mass.   146,   8   Am.    Rep.   800. 

And  it  has  been  held  that  six  pair  of 
sheets  and  an  equal  number  of  blankets 
and  quilts  were  not  to  be  deemed  the  per- 
sonal baggage  of  a  passenger  traveling 
from  Canada  to  London,  where  he  ex- 
pected to  provide  himself  a  home.  Mac- 
row  V.  Great  Western  R.  Co.  (Eng."),  L. 
R.,  6  Q.  B.  612,  40  L.  J.  Q.  B.  300,  24 
L.  T.  618,  19  W.  R.  8,  3  Ry.  &  C.  T.  Cas. 
xix. 

Artist's  and  tailor's  utensils. — In  Mau- 
ritz  V.  New  York,  etc.,  R.  Co.,  23  Fed. 
765,  21  Am.  &  Eng.  R.  Cas.  286,  it  is  held 


that  a  carrier  can  not  be  held  liable,  as 
an  insurer,  for  the  loss  of  artist's  and 
tailor's  utensils  packed  with  the  baggage 
of  an   emigrant. 

63.  Steerage  passenger  required  to  fur- 
nish own  bedding. — Hirschsohn  v.  Ham- 
burgh American  Packet  Co.,  37  N.  Y. 
Super.  Ct.  521. 

64.  Payment  for  excess  weight. — Ham- 
burgh-American Packet  Co.  v.  Gattman, 
127    111.    598,    20    N.    E.    662. 

65.  Property  of  others.  —  Arkansas.  — 
Chicago,  etc.,  R.  Co.  v.  Whitten,  90  Ark. 
462,  119  S.  W.  835,  32  R.  R.  R.  152,  55 
Am.  &  Eng.  R.  Cas.,  N.  S.,  152,  21  Am. 
&  Eng.  Ann.  Cas.  726;  Kansas,  etc.,  R. 
Co.  V.  Skinner,  88  Ark.  189,  113  S.  W. 
1019,  31  R.  R.  R.  423,  54  Am.  &  Eng.  R. 
Cas.,  N.  S.,  423,  21  L.  R.  A.,  N.  S.,  850. 

California. — Metz  v.  California,  etc.,  R. 
Co.,  85  Cal.  329,  24  Pac.  610,  9  L.  R.  A. 
431,   20   Am.   St.   Rep.   228. 

Georgia. — Dibble  v.  Brown,  12  Ga.  317, 
56   Am.    Dec.   460. 

Illinois. — Cincinnati,  etc.,  R.  Co.  v.  Mar- 
cus, 38  111.  219;  Chicago,  etc.,  R.  Co.  v. 
Boyce,  73  111.  610,  34  Am.  Rep.  268. 

Kentucky.  —  Illinois  Cent.  R.  Co.  v. 
Matthews,  114  Ky.  973,  73  S.  W.  302,  6 
R.  R.  R.  769,  29  Am.  &  Eng.  R.  Cas.,  N. 
S.,  769,  24  Ky.  L.  Rep.  1766,  60  L.  R.  A. 
846,    102   Am.    St.    Rep.    316. 

Maryland. — Pettigrew  v.  Barnum,  11 
Md.   434,   69   Am.   Dec.   212. 

Massachusetts. — Dunlap  y.  International 
Steamboat  Co.,  98  Mass.  371. 

Mississippi.  —  Yazoo,  etc.,  R.  Co.  v. 
Georgia  Home  Ins.  Co.,  85  Miss.  7,  37 
So.  500,  15  R.  R.  R.  766,  38  Am.  &  Eng. 
R.  Cas.,  N.  S.,  766,  67  L.  R.  A.  646,  107 
Am.  St.  Rep.  265;  Mississippi  Cent.  R. 
Co.  V.   Kennedy,  41   Miss.  671. 

New  Jersey. — Pennsylvania  R.  Co.  v. 
Knight,   58   N.  J.   L.   287,  33   Atl.   845. 

New  York. — Dexter  v.  Syracuse,  etc., 
R.  Co.,  43  N.  Y.  326,  1  Am.  Rep.  527; 
Hurwitz  V.  Hamburgh-American  Packet 
Co.,  56  N.  Y.  S.  379,  27  Misc.  Rep.  814; 
Gurney  v.  Grand  Trunk  R.  Co.,  59  Hun 
625,  14  N.  Y.  S.  321,  37  N.  Y.  Super.  Ct. 
155;    Weed   v.   Saratoga,    etc.,    R.    Co.,    19 
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Thus,  it  has  been  held  that  a  railroad  passenger's  baggage  does  not  include  ar- 
ticles which  he  has  purchased  for  a  person  not  a  member  of  his  family  and  has 
packed  with  his  own  baggage.^*'  A  man  traveling  alone,  carrying  a  lady's  jew- 
elry in  his  trunk,  can  not  recover  from  the  carrier  for  its  loss  during  the  passage, 
if  there  was  no  special  contract  with  the  carrier  relating  thereto.*'' 

Property  of  Passenger's  Firm. — It  has  been  held  that  a  carrier  is  not  lia- 
ble to  a  firm  for  injuries  done  to  an  article  belonging  to  the  firm,  but  carried  by 
the  carrier  as  the  personal  baggage  of  a  passenger,  although  the  passenger  was 
a  member  of  the  firm.*^ 

Money  of  Others. — A  common  carrier  can  not  be  held  responsible  as  a  carrier 
of  baggage  for  the  loss  of  money  of  another  passenger,  or  of  a  stranger  to  the 
carrier,  carried  in  a  passenger's  trunk,  or  on  his  person,  without  the  carrier's 
knowledge  and  consent.^  ^ 

§  3432,  Property  of  Members  of  Family.— Property  of  Members  of 
Family  Traveling  Together. — It  seems  to  be  generally  held  that  when  the 
members  of  the  same  family  are  traveling  together,  the  baggage  of  one  member 
may  be  placed  in  the  trunk  or  other  receptacle  for  baggage  of  another,  without 
affecting  the  right  to  recover  against  the  carrier  for  its  loss  or  injury.''*'     So  a 


Wend.  534;  Cattaraugus  Cutlery  Co.  v. 
Bufifalo,  etc.,  R.  Co.,  24  App.  Div.  267,  48 
N.  Y.  S.  451;  Curtis  v.  Delaware,  etc.,  R. 
Co.,  74  N.  Y.  116,  30  Am.  Rep.  271. 

Ohio. — First  Nat.  Bank  v.  Marietta, 
etc.,  R.  Co.,  20  O.  St.  259,  5  Am.  Rep.  655. 

Pennsylvania.  —  Bullard  v.  .  Delaware, 
etc.,  R.  Co.,  21  Pa.  Super.  Ct.  583;  Jacobs 
V.  Central  R.  Co.,  19  Pa.  Super.  Ct.  13. 

Texas. — Andrews  v.  Fort  Worth,  etc., 
R.  Co.  (Tex.  Civ.  App.),  25  S.  W.  1040. 

England. — Becker  v.  Great  Eastern  R. 
Co.,  L.  R.,  5  Q.  B.  24. 

66.  Articles  purchased  for  another. — 
Dexter  v.  Syracuse,  etc.,  R.  Co.,  42  N. 
Y.  326,  1  Am.  Rep.  527. 

67.  Man  carrjdng  lady's  jewelry. — 
Metz  V.  California,  etc.,  R.  Co.,  85  Cal. 
329,  24  Pac.  610,  9  L.  R.  A.  431,  20  Am.  St. 
Rep.    228. 

68.  Property     of    passenger's     firm 

Pennsylvania  R.  Co.  v.  Knight,  58  N.  J. 
L.   287,   33    Atl.   845. 

69.  Money  of  others. — United  States. — 
Hallman  v.   Holladay,   1   Woolw.   365. 

Massachusetts. — Dunlap  ta  International 
Steamboat  Co.,  98  Mass.  371. 

New  York. — Gurney  v.  Grand  Trunk 
R.  Co.,  59  Hun  625,  14  N.  Y.  S.  321,  37  N. 
Y.   Super.   Ct.   155. 

Ohio. — First  Nat.  Bank  v.  Marietta,  etc., 
R.  Co.,  20  O.  St.  259,  5  Am.  Rep.  655. 

Texas. — ^Andrews  v.  Fort  Worth,  etc., 
R.   Co.   (Tex.   Civ.  App.),  25  S.  W.  1040. 

Money  of  one  passenger  in  valise  of 
another — Fraud  on  carrier. — In  Dunlap 
V.  International  Steamboat  Co.,  98  Mass. 
371,  holding  that  a  carrier  is  not  liable 
for  the  loss  of  money  of  one  passenger 
contained  in  a  valise  which  another  pas- 
senger, with  the  knowledge  of  the  first, 
delivered  as  his  own  luggage,  and  the 
carrier  received  as  such,  it  is  said  in  the 
opinion:  "It  was  in  effect  a  concealment 
of  its  real  value  to  put  into  the  valise  a 
larger   amount   of   money  than   was   suffi- 


cient for  the  expenses  of  a  single  passen- 
ger. This  enhanced  the  risk  assumed  by 
the  defendants,  without  their  knowledge. 
It  exposed  them  to  the  hazard  of  incur- 
ring, by  the  loss  of  the  luggage  of  one 
passenger,  a  heavier  liability  than  they 
had  ever  agreed  to  assume.  It  is  obvious 
that  this  was  a  practical  fraud  on  the 
defendants." 

70.  Property  of  members  of  family 
traveling  together.  — ■  Maryland.  —  Balti- 
more Steam  Packet  Co.  v.  Smith,  23  Md. 
402,  87  Am.  Dec.  575. 

Michigan. — Withey  v.  Pere  Marquette 
R.  Co.,  141  Mich.  412,  104  N.  W.  773,  21 
R.  R.  R.  740,  44  Am.  &  Eng.  R.  Cas.,  N. 
S.,  740,  1  L.  R.  A.,  N.  S.,  352,  113  Am.  St. 
Rep.  533. 

New  York. — Curtis  v.  Delaware,  etc.,  R. 
Co.,  74  N.  Y.  116,  30  Am.  Rep.  271;  Dex- 
ter V.  Syracuse,  etc.,  R.  Co.,  42  N.  Y.  326. 
1  Am.  Rep.  527. 

North  Carolina. — Brick  v.  Atlantic,  etc., 
R.  Co.,  145  N.  C.  203,  58  S.  E.  1073,  26  R. 
R.  R.  629,  49  Am.  &  Eng.  R.  Cas..  N.  S., 
629,  13  Am.   &  Eng.  Ann.  Cas.  328. 

Tennessee. — Yazoo,  etc.,  R.  Co.  v.  Bald- 
win, 113  Tenn.  205,  81  S.  W.  599,  12  R.  R. 
R.  856,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  856. 

Checked  as  baggage  of  one  member. — 
Brick  V.  Atlantic,  etc.,  R.  Co.,  145  N.  C. 
203,  58  S.  E.  1073,  26  R.  R.  R.  629,  49  Am. 
&  Eng.  R.  Cas.,  N.  S.,  629,  13  Am.  &  Eng. 
Ann.  Cas.  328,  it  is  held  that  though  the 
carriage  of  the  personal  baggage  of  a 
passenger  is  incident  to  the  ticket  pur- 
chased, and  is  personal  to  the  user  of  the 
ticket,  where  several  members  of  a  family 
are  traveling  together,  articles  belonging 
to  them  may  be  checked  as  the  baggage 
of  one. 

Husband's  underwear  in  wife's  trunk. 

In  Yazoo,  etc.,  R.  Co.  v.  Baldwin,  113 
Tenn.  205,  81  S.  W.  599,  12  R.  R.  R  856 
35,  a™.  &  Eng.  R.  Cas.,  N.  S.,  856,  it  is 
held  that  a'  married  woman  is  entitled  to 
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father  paying  full  fare  for  himself,  traveling  with  a  child  of  such  tender  years 
that  by  custom  no  fare  is  demanded  for  its  carriage,  may  recover  upon  the  con- 
tract of  carriage  for  loss  or  injury  of  any  articles  bought  and  used  for  the  child, 
which  articles  are  part  of  the  father's  baggage. ''^  And  it  has  been  held  that  the 
fact  that  a  lost  trunk  contained  clothing  prepared  for  plaintiff's  daughter,  nine- 
teen years  of  age  did  not  divest  him  of  the  right  to  recover  its  value  in  an  ac- 
tion -against  the  carrier  for  the  loss  of  his  personal  baggage  while  he  and  his 
daughter  were  being  transported  by  defendant  as  passengers.'' ^ 

Property  of  Members  of  Family  Not  Traveling  with  Passenger. — It 
has  been  held  that  the  carrier  is  not  liable,  as  for  baggage,  for  articles  which  a 
passenger  has  placed  in  his  trunk  for  the  purpose  of  carrying  home  for  members 
of  his  family  who  are  not  traveling  with  him.''^ 

§§  3433-3444.  Particular  Kinds  of  Property— §  3433.  Commercial 
Travelers'  Samples. — Drummers,  under  ordinary  circumstances,  are  not  en- 
titled to  have  the  samples  used  by  them  in  making  sales  carried  as  baggage.'^* 


recover  for  the  loss  of  a  small  amount  of 
her  husband's  underwear,  which  was  be- 
ing carried  in  her  trunk  as  a  part  of  her 
baggage,  it  appearing  that  her  husband 
was  traveling  with  her  and  they  were 
changing  their  place  of  residence  by  re- 
moval from  one  state  to  another. 

71.  Articles  used  for  child  as  father's 
baggage. — Withey  v.  Pere  Marquette  R. 
Co.,  141  Mich.  412,  104  N.  W.  773,  21  R. 
R.  R.  740,  44  Am.  &  Eng.  R.  Cas.,  N.  S., 
740,  1  L.  R.  A.,  N.  S.,  352,  113  Am.  St. 
Rep.    533. 

72.  Daughter's  clothing  in  father's 
trunk. — Baltimore  Steam  Packet  Co.  v. 
Smith,  23  Md.  402,  87  Am.  Dec.  575. 

73.  Property  of  members  of  family  not 
traveling  with  passenger. — Hurwitz  v. 
Hamburg-American  Packet  Co.,  27  Misc. 
Rep.  814,  56  N.  Y.  S.  379;  Bullard  v.  Del- 
aware, etc.,  R.  Co.,  21  Pa.  Super.  Ct.  583. 

Mother's  dress. — In  Bullard  v.  Dela- 
ware, etc.,  R.  Co.,  21  Pa.  Super.  Ct.  583, 
it  is  held  that  where  a  passenger  carries 
with  her  own  personal  clothing,  an  em- 
broidered table  centerpiece  of  her  own, 
and  a  dress  belonging  to  her  m.other,  and 
the  baggage  is  lost,  she  can  not  recover 
from  the  carrier  for  the  loss  of  the  center- 
piece, ,or   such    dress. 

Books  bought  for  husbsind  with  his 
money. — In  Hurwitz  v.  Hamburg-Amer- 
ican Packet  Co.,  37  Misc.  Rep.  814,  56  N. 
Y.  S.  379,  it  is  held,  in  an  action  for  loss 
of  a  passenger's  baggage,  that  no  recov- 
ery can  be  had  for  books,  as  constituting 
a  part  thereof,  which  she  bought  for  her 
husband  with  money  which  he  remitted 
to  her  for  that  j)urpose. 

74.  Commercial  travelers'  samples. — 
VniUd  States. — Jacobs  v.  Tutt,  33  Fed. 
412;  Strouss  v.  Wabash,  etc.,  R.  Co.,  17 
Fed.  209. 

Arkansas. — Kansas,  etc.,  R.  Co.  v.  State, 
46  S.  W.  421,  65  Ark.  363,  41  L.  R.  A.  333, 
67  Am.  St.   Rep.   933. 

Georgia. — Dibble  v.  Brown,  17  Ga.  217, 
56  Am.   Dec.  460. 

Illinois. — Michigan  Cent.  R.  Co.  v.  Car- 
row,   73  111.  348,  24  Am.   Rep.  248. 

Iowa. — McElroy  v.   Iowa   Cent.   R.   Co., 


3  33  Iowa  544,  110  N.  W.  915,  23  R.  R.  R. 
466,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  466. 

Kansas. — Southern  Kansas  R.  Co.  v. 
Clark,  52  Kan.  398,  34  Pac.   1054. 

Kentucky.  —  Illinois  Cent.  R.  Co.  v. 
Matthews,  114  Ky.  973,  72  S.  W.  302,  6 
R.  R.  R.  769,  39  Am.  &  Eng.  R.  Cas.,  N. 
S.,  769,  24  Ky.  L.  Rep.  1766,  60  L.  R.  A. 
846,   102  Am.   St.   Rep.   316. 

Massachusetts. — Ailing  v.  Boston,  etc., 
R.  Co.,  126  Mass.  121,  30  Am.  Rep.  667; 
Stimson  v.  Connecticut  River  R.  Co.,  98 
Mass.  83,  93  Am.  Dec.  140. 

Minnesota. — McKibbin  v.  Great  North- 
ern _R.  Co.,  78   Minn.  233,  80   N.  W.  1053. 

Mississippi. — New  Orleans,  etc.,  R.  Co. 
V.  Shackleford,  87  Miss.  610,  40  So.  437,  34 
R.  R.  R.  15,  47  Am.  &  Eng.  R.  Cas.,  N.  S., 
15,  4  L.  R.  A.,  N.  S.,  1035,  112  Am.  St. 
Rep.  461,  construing  Miss.  Rev.  Code 
1892,   §   3569. 

New  York.  —  Gurney  v.  Grand  Trunk 
R.  Co.,  59  Hun  635,  14  N.  Y.  S.  321,  37  N. 
Y.  Super.  Ct.  155;  Hawkins  v.  Hoffman, 
6  Hill  586,  41  Am.  Dec.  767;  Simpson  v. 
New  York,  etc.,  R.  Co.,  16  Misc.  Rep.  613, 
38  N.  Y.  S.  341,  73  N.  Y.  St.  Rep.  813; 
Talcott  V.  Wabash  R.  Co.,  50  N.  Y.  St. 
Rep.  423,  66  Hun  456,  31  N.  Y.  S.  318; 
Cattaraugus  Cutlery  Co.  v.  Buffalo,  etc., 
R.   Co.,  24  App.  Div.  267,  48   N.  Y.   S.  451. 

Ohio. — Pennsylvania  Co.  v.  Miller,  35 
O.  St.  541,  1  Ky.  L.  Rep.  184,  35  Am.  Rep. 
630;  Greenwich  Ins.  Co.  v.  Memohis,  etc.. 
Packet  Co.,  1  N.  P.  126,  4  O.  Dec.  405. 

Texas. — Texas,  etc.,  R.  Co.  v.  Capps,  2 
Texas  App.  Civ.  Cas.,  §  33,  16  Am.  &  Eng. 
R.   Cas.  118. 

Photographs  of  articles  passenger  was 
engaged  in  selling. — In  McElroy  v.  Iowa 
Cent.  R.  Co.,  133  Iowa  544,  110  N.  W.  915, 
23  R.  R.  R.  466,  46  Am.  &  Eng.  R.  Cas., 
N.  S.,  466,  it  is  held  that  under  Iowa 
Code,  §  2077,  requiring  the  carrier  to  a:c- 
cept  and  carry  the  ordinary  baggage  of 
a  passenger,  a  carrier  was  not  liable  for 
delay  in  the  delivery  of  a  sample  case 
checked  by  a  passenger  as  baggage  and 
containing  photographs  of  articles  of 
furniture  which  the  passenger  engaged  in 
selling  as  a  commercial  traveler. 
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Custom  to  Carry  Sample  Cases  as  Baggage. — It  has  been  held  that  the 
fact  that  commercial  travelers  are  accustomed  to  have  their  sample  cases  carried 
on  passenger  trains  of  the  carrier  without  paying  any  more  than  the  usual  price 
of  a  ticket  for  a  passenger,  even  if  knov^fn  to  the  carrier,  vi^ill  not  render  it  lia- 
ble as  an  insurer  for  the  loss  of  a  particular  sample  case  so  carried,  unless  it  is 
shown  that  it  accepted  such  sample  case  as  baggage  with  knowledge  of  its  con- 
tentsjs 

Salesman's  Catalogue  or  Price  Book. — It  is  held  that  a  traveling  sales- 
man's catalogue,'^®  or  his  manuscript  price  book,'''^  carried-with  him  for  his  per- 
sona] use  and  convenience,  used  by  him  in  his  business  and  necessary  to  be  car- 
ried in  the  discharge  of  his  duties,  is  a  part  of  his  personal  baggage. 

Under  Storage  Rule. — It  has  been  held  that  a  traveling  salesman's  sample 
case,  containing  patterns  and  designs  used  in  the  business  of  soliciting  orders, 
carried  by  him  in  the  passenger  coach,  is  ordinary  baggage,  within  a  notice  of 
the  carrier  for  the  storage  of  baggage,  and  fixj^ig  charges  for  storage  on  each 
piece  of  baggage  after  remaining  at  the  station  for  a  specified  time.'''* 

Employer  Entitled  to  Benefit  of  Drummer's  Contract. — It  has  been  held 
that  the  employer  of  a  commercial  traveler  is  entitled  to  the  benefit  of  the  lat- 
ter's  contract  with  a  carrier,  under  which  his  samples  were  knowingly  accepted 
as  baggage.'' 8 

§  3434.  Dogs. — Under  some  circumstances,  dogs  may  be  considered  a  part 
of  the  baggage  of  passengers.*"  But  where  a  passenger  applied  to  the  ticket 
agent  for  transportation  for  himself  and  dogs,  but  was  refused  tickets  for  the 
dogs  and  referred  to  the  baggage  master,  who  consented,  as  a  mere  accommoda- 
tion, to  take  the  dogs  in  his  car,  and  promised  to  look  after  them,  for  which  the 
passenger  paid  him  two  dollars,  he  could  not  hold  the  carrier  responsible  for  the 
loss  of  the  animals  in  the  absence  of  proof  of  negligence.*^ 

§  3435.  Household  Goods. — Under  exceptional  circumstances  the  baggage 
of  a  passenger  may  include  household  goods ;  but  it  may  be  stated,  as  a  general 
rule,  that  the  carrier  can  not  be  held  responsible  for  such  articles,  as  the  personal 

75.  Custom  to  carry  sample  cases  as  tions  which  were  printed  and  posted  at 
baggage. — Ailing  v.  Boston,  etc.,  R.  Co.,  its  stations  "live  animals"  were  "allowed 
126  Mass.  121,  30  Am.  Rep.  667;  McKib-  as  ba.argag-emen's  (perq-.ii^ites."  But  no 
bin  V.  Great  Northern  R.  Co.,  78  Minn.  special  notice  of  this  rule  was  brought 
232,  80  N.  W.  10.52;  Smith  v.  Boston,  etc.,  home  to  such  owner.  It  was  held  that 
Railroad,  44  N.  H.  325.  the  railroad  was  liable  for  the  loss  of  the 

76.  Salesman  s       catalogue. — Staub     v.      dog  by  the  baggage  master 

Kendrick,  121  Ind.  226,  23  N.  E.  779,  6  L.  Dog  taken  on  hunting  trip— Refusal  to 

R-  A.  619.  pay  fee   to  baggage   master._In    Kansas, 

77.  Manuscript  "price  book."— Gleason  ^^^■>  ^-  Co.  v.  Higdon,  94  Ala.  286,  10  So. 
V.  Goodrich  Transp.  Co.,  32  Wis.  85,  14  ?82,  14  L.  R.  A.  515,  33  Am.  St.  Rep.  119, 
Am.   Rep.  716.  it  is  held  that  a  passenger  on  a  railroad 

78.  Milwaukee  Mirror,  etc.,  Works  v  ^^^ain  taking  his  dog  with  him  on  a  hunt, 
Chicago,  etc.,  R.  Co.  (Wis.),  134  N  W  ^"°  bemg  required  by  the  conductor  to 
379.  P"t   "1™   on   the   baggage   car,  may  main- 

79.  Employer  entitled  to  benefit  of  oanvTo/thrio«^nT*tJ^'l '^"''"S^  v,""."?' 
drummer't:   rnntrart     Tr^l^rJr,    o+o     T>   n  Pany  tor  the  loss   of  the   dog,  which  the 

t^Z/cl  To    CC   490   6  be   D  •5^74  fT^f-  ™"ter  refused  to   deliver  at  his 

8   Am    &    Eng    R     Cas    V    S      53V    Pf  destination      without    the    payment     of    a 

WorTh.  ttc."^  R^-  Co.  .r  Rose^-th'ai'  Mminc^ry  IZVsT  a'nd  7 r  ^e   Tt,  ^^^.-^f  ^  .°" 

Co.   (Tex.  Civ.  App.),  29  S.  W    196  ^"£    °^*'  f"*^  ^  "^"'^  °l  ^'^"^  railroad  w;ith 

sn    nocr.,      T     r     ly            u         f '  ,  reference  to  carrying  dogs,   requiring  that 

80    lJ°gf— I"  Cantling  v.  Hannibal,  etc.,  they   be   placed   in   the   baggage   carf  and 

R.   Co.,   54   Mo    385,   14   Am.   Rep.   476,   it  allowing      the     baggage     mfstir     a    small 

appeared  that  the  owner  having  a  dog  on  charge  for  his   care,  is  no  defense  to  the 

a    railroad    tram,    being   mformed   by    the  action,  when  it  is  not  shown  that  the  pas- 

brakeman    and    the    baggage    master    that  senger  had  knowledge   or  notice  of  it 

the  amma    was  not  allowed  in  the  passen-  81.  Dogs  taken  charge  of  for  accommo- 

ger  car,  placed  him  in  charge  of  the  bag-  dation.— Honeyman    v.    Oregon,    etc      R 

gage   master,   and  paid   the   latter  for  his  Co..    13     Ore.    352,    10    Pac    628     .57   Am' 

transportation.      By    the    earner's    regula-  Rep.  20.                                                  ' 
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baggage  of  an  ordinary  passenger,  whei»they  are  carried  in  his  trunk,  or  other- 
wise concealed  in  his  legitimate  baggage.^^  It  has  been  held,  however,  that 
where  passengers  contemplate  a  short  sojourn  at  their  destination  where  they, 
for  the  time  being,  will  keep  house,  and  take  with  them,  in  their  trunk,  bedding, 
dishes,  and  cutlery,  these  articles  are  "baggage,"  if  it  is  customary  for  people 
going  upon  such  a  journey  to  take  such  articles.*^ 

Household  Goods  of  Immigrants. — See  ante,  "Effects  of  Immigrants," 
§  3430. 

§  3436.  Jewelry  for  Personal  Use. ^Baggage  may  include  a  reasonable 
amount  of  jewelry  carried  by  a  passenger  for  personal  use,  according  to  the 
condition  and  circumstances  in  the  life  of  the  passenger.^*     However,  it  has  been 


82.  Household  goods. — Maryland Giles 

V.   Fauntleroy,   13   Md.   136. 

Massachusetts.  —  Connolly  v.  Warren, 
106  Mass.   146,  8  Am.   Rep.  300. 

New  Foir/s.— Bell  v.  Drew,  4  E.  D. 
Smith  59;  Hawkins  v.  Hoffman  (N.  Y.), 
6  Hill  586,  41  Am.  Dec.  767;  Orange 
County  Bank  v.  Brown  (N.  Y.),  9  Wend. 
85,    24    Am.    Dec.    129. 

Tennessee.  —  Yazoo,  etc.,  R.  Co.  v. 
Baldwin,  113  Tenn.  205,  81  S.  W.  599,  13 
R.  R.  R.  856,  35  Am.  &  Eng.  R.  Cas.,  N. 
S.,  856. 

Te.vas. — ^Mexican  Cent.  R.  Co.  v.  De 
Rosear    (Tex.   Civ.   App.),   109   S.   W.   949. 

England. — Macrow  v.  Great  Western 
R.  Co.,  L.  R.,  6  Q.  B.  612,  40  E.  J.  Q.  B. 
300,  34  L.  T.  618,  19  W.  R.  8,  3  Ry.  &  C. 
T.   Cas.  xix. 

A  silk  quilt  in  the  trunk  of  an  ordinary 
passenger  is  not  baggage.  So  held  in  St. 
Louis,  etc.,  R.  Co.  v.  Hardway,  17  111. 
App.  321. 

Silver  knives,  forks,  and  spoons  are  not 
baggage. — Bell  v.  Drew  (N.  Y.),  4  E.  D. 
Smith  59;  Giles  z:  Fauntleroy,  13  Md. 
126;  Orange  County  Bank  v.  Brown 
(N.  Y.),  9  Wend.  85,  34  Am.  Dec.  129; 
Hawkins  v.  Hoffman  (N.  Y.),  6  Hill  586, 
41  Am.   Dec.  767. 

A  drawnwork  centerpiece,  a  tablecloth, 
doilies,  a  bed  spread,  and  pillow  shams 
do  not  constitute  baggage.  Mexican 
Cent.  R.  Co.  V.  De  Rosear  (Tex.  Civ. 
App.),   109   S.   W.   949. 

83.  House  v.  Chicago,  etc.,  R.  Co.,  30 
S.   Dak.   321,   138   N.   W.   809. 

84.  Jewelry  for  personal  use. — United 
States. — Mauritz  v.  New  York,  etc.,  R. 
Co.,  33  Fed.  765,  31  Am.  &  Eng.  R.  Cas. 
386;  Railroad  Co.  v.  Fraloff,  100  U.  S.  34, 
35-  L.   Ed.  531. 

Alabama. — Cooney  v.  Pullman  Palace 
Car  Co.,  131  Ala.  368,  25  So.  712,  53  L. 
R.  A.   690. 

Georgia. — Pullman  Co.  v.  Green,  128 
Ga.  142,  57  S.  E.  333,  10  Am.  &  Eng.  Ann. 
Cas.  893;  Pullman  Co.  v.  Schaffner,  136 
Ga.  609,  55  S.  E.  933,  9  L.  R.  A.,  N.  S., 
407. 

Illinois. — Michigan  Cent.  R.  Co.  v.  Car- 
row,  73  111.  348,  24  Am.  Rep.  348. 

Indiana. — Doyle  v.  Kiser,  6  Ind.  243. 
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Kentucky.  —  Contract  Co.  v.  Cross,  8 
Bush  473. 

Maryland.  — ■  Pettigrew  v.  Barnum,  11 
Md.  434,  69  Am.  Dec.  312. 

Michigan. — Withey  v.  Pere  Marquette 
R.  Co.,  141  Mich.  412,  104  N.  W.  773,  21 
R.  R.  R.  740,  44  Am.  &  Eng.  R.  Cas.,  N. 
S.,  740,  1  L.  R.  A.,  N.  S.,  352,  113  Am.  St. 
Rep.   633. 

New  Jersey. — Runyan  v.  Central  R. 
Co.,  61  N.  J.  L.  537,  41  Atl.  367,  43  L.  R. 
A.   284,   68   Am.   St.   Rep.   711. 

New  York. — Carlson  v.  Oceanic  Steam 
Nav.  Co.,  109  N.  Y.  359,  16  N.  E.  546;  Mc- 
Cormick  v.  Hudson  River  R.  Co.,  4  E.  D. 
Smith  181;  Torpey  v.  Williams,  3  Daly 
162;  Weeks  v.  New  York,  etc.,  R.  Co.,  9 
Hun  669,  affirmed  in  72  N.  Y.  50,  28  Am.. 
Rep.  104;  Hasbrouck  v.  New  York,  etc., 
R.  Co.,  95  N.  E.  808,  202  N.  Y.  363,  3£  L. 
R.  A.,  N.  S.,  537,  Ann.  Cas.  1912D,  1150, 
affirming  judgment  122  N.  Y.  S.  123,  137 
App.  Div.  532,  which  affirms  118  N.  Y.  S. 
735,    64    Misc.    Rep.    478. 

North  Carolina. — Brick  v.  Atlantic,  etc., 
R.  Co.,  145  N.  C.  203,  58  S.  E.  1073,  26 
R.  R.  R.  629,  49  Am.  &  Eng.  R.  Cas.,  N. 
S.,  629,  13  Am.  &  Eng.  Ann.  Cas.  328. 

Ohio. — Jones  v.  Voorhees,  10  O.  145; 
Keith  V.  New  York  Cent.  R.  Co.,  1  West 
L.   M.  451,  2   O.  Dec.  125. 

Pennsylvania.  —  McGill  v.  Rowand,  3 
Pa.    451,    45    Am.    Dec.    654. 

'South  Carolina. — Battle  v.  Columbia, 
etc..  Railroad,  70  S.  C.  329,  49  S.  E.  849; 
Godfrey  v.  Pullman  Co.,  87  S.  C.  361,  69 
S.    E.    666. 

Tennessee. — Coward  v.  East  Tennessee, 
etc.,  R.  Co.,  84  Tenn.  (16  Lea)  225,  57 
Am.    Rep.    227. 

Texas. — Galveston,  etc.,  R.  Co.  v.  Fales, 
33  Tex.  Civ.  App.  457,  77  S.  W.  234,  af- 
firmed in  98  Tex.  017,  no  op.;  INIexican 
Nat.  R.  Co.  V.  Ware  (Tex.  Civ.  App.),  60 
S.  W.  343;  Pullman  Co.  v.  Vanderhoeven, 
107   S.  W.   147,   48  Tex.   Civ.   App.  414. 

England. — Brooke  v.  Pickwick,  4  Bing. 
218. 

Canada. — McDongal  v.  Allen,  12  J.  C. 
321. 

Three  rings. — Plaintiff,  a  passenger  on 
defendant's  railroad,  carried  in  her  card 
case  in  the  bottom  of  a  suit  case,  which 
was     not     checked,     three      rings,     worth 
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held  that  if  a  railroad  traveler  brings  a  trunk  to  the  depot,  which  contains  costly 
jewelry,  of  the  value  of  thirty  thousand  dollars,  and  gives  no  notice  of  its  con- 
tents, and  has  the  same  checked  as  ordinary  baggage,  and  there  is  nothing  about 
the  trunk  indicating  its  contents,  and  the  same  is  consumed  by  fire,  while  being- 
carried,  the  company  not  being  guilty  of  gross  negligence,  it  can  not  be  held  lia- 
ble for  the  contents  of  the  trunk.^^ 

§  3437.  Merchandise.— Merchandise,  or  other  property  carried  by  a  trav- 
eler for  sale,  is  not  baggage,  and,  if  carried  without  the  carrier's  knowledge  and 
consent,  it  can  not  be  held  responsible  as  a  common  carrier  for  its  loss  or  dam- 
age 
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$1,500,  for  her  personal  wear  at  a  recep- 
tion she  intended  to  attend  at  her  desti- 
nation, and  which  were  adapted  to  her 
tastes,  habits,  and  social  standing,  and 
the  rings  were  missing  from  the  suit  case 
when  it  was  returned  by  the  trainman 
who  had  taken  it  to  assist  plaintiff  off  the 
train.  Held,  that  the  suit  case  and  con- 
tents were  baggage.  Hasbrouck  v.  New 
York,  etc.,  R.  Co.,  95  N.  E.  808,  203  N.  Y. 
363,  35  L.  R.  A.,  N.  S.,  537,  Ann.  Cas. 
1912D,  1150,  affirming  judgment  122  N.  Y. 
S.  123,  137  App.  Div.  532,  which  affirms 
118   N.   Y.   S.   735,   64   Misc.   Rep.   478. 

Diamond  ring. — The  term  "'baggage"  in 
so  far  as  a  female  passenger  is  concerned 
is  sufficiently  broad  to  cover  a  diamond 
ring  worn  as  part  of  her  wardrobe.  Pull- 
man Co.  V.  Vanderhoeven,  48  Tex.  Civ. 
App.  414,  107  S.  W.  147. 

Diamond  pin  in  trunk  held  to  be. — Cow- 
ard V.  East  Tennessee,  etc.,  R.  Co.,  84 
Tenn.   (16  Lea)  225,  57  Am.  Rep.  227. 

85.  Thirty  thousand  dollars  worth  of 
jewelry  in  tnmks. — Michigan  Cent.  R. 
Co.  V.  Carrow,  73  111.  348,  24  Am.  Rep. 
248. 

86.  Merchandise. — United  Slates. — Han- 
nibal, etc.,  R.  Co.  V.  Swift,  12  Wall.  262, 
20  L.  Ed.  423;  Saunders  v.  Southern  R. 
Co.,  62  C.  C.  A.  523,  1  R.  R.  R.  596,  34  Am. 
&  Eng.  R.  Cas.,  N.  S.,  596,  128  Fed.  15; 
Strouss  V.  Wabash,  etc.,  R.  Co.,  17  Fed. 
209;  The  Ionic,  5  Blatchf.  538,  Fed.  Cas. 
No.   7,059. 

California. — Pfister  v.  Central  Pac.  R. 
Co.,  70  Cal.  169,  11  Pac.  686,  59  Am.  Dec. 
404. 

Georgia. — Hutchings  &  Co.  v.  Western, 
etc.,  R.  Co.,  25  Ga.  61,  71  Am.  Dec.  150; 
Dibble  v.  Brown,  12  Ga.  217,  56  Am.  Dec. 
460. 

Illinois.  —  Hamburg-American  Packet 
Co.  V.  Gattman,  127  111.  598,  20  N.  E.  662; 
Illinois,  etc.,  R.  Co.  v.  Antoon,  122  111. 
App.  359;  Michigan,  etc.,  R.  Co.  v.  Oehm, 
56  111.  293,  4  Am.  R.  Rep.  451;  Michigan 
Cent.  R.  Co.  V.  Carrow,  73  111.  348,  24 
Am.    Rep.    248. 

Iowa. — Weber  Co.  v.  Chicago,  etc.,  R. 
Co.,  113  Iowa  188,  84  N.  W.  1042,  20  Am. 
&  Eng.  R.  Cas.,  N.  S.,  466. 

Maine. — Blumenthal  v.  Maine  Cent.  R. 
Co.,   79   Me.    550,   11   Atl.    605. 

Maryland. — Pettigrew  v.  Barnum,  11 
Md.   434,   69   Am.   Dec.    212. 


Massachusetts. — Collins  v.  Boston,  etc.. 
Railroad,  10  Cush.  506;  Dunlap  v.  Inter- 
national Steamboat  Co.,  98  Mass.  371; 
Stimson  v.  Connecticut  River  R.  Co.,  98 
Mass.  83,  93  Am.  Dec.  140;  Ailing  v.  Bos- 
ton, etc.,  R.  Co.,  126  Mass.  121,  30  Am. 
Rep.  667. 

Michigan. — Amory  v.  Wabash  R.  Co., 
130  Mich.  404,  90  N.  W.  22,  4  R.  R.  R. 
408,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  408. 

Minnesota. — Haines  v.-  Chicago,  etc.,  R. 
Co.,  29  Minn.  160,  12  N.  W.  447,  43  Am. 
Rep.  199;  McKibbin  v.  Great  Northern 
R.  Co.,  78  Minn.  232,  80  N.  W.  1053. 

Mississippi.  —  Mississippi  Cent.  R.  Co. 
V.   Kennedy,   41   Miss.  671. 

Missouri.  —  Ross  v.  Missouri,  etc.,  R. 
Co.,  4  Mo.  App.  583;  Spooner  v.  Hanni- 
bal,  etc.,   R.   Co.,   23    Mo.   App.   403. 

New  Hampshire. — Smith  v.  Boston,  etc.. 
Railroad,  44  N.  H.  325. 

New  Jersey. — Runyan  v.  Central  R. 
Co.,  61  N.  J.  L.  537,  41  Atl.  367,  43  L.  R. 
A.    284,    68    Am.    St.    Rep.    711. 

New  York.  — ■  Bell  v.  Drew,  4  E.  D. 
Smith  59;  Millard  v.  Missouri,  etc.,  R. 
Co.,  6  Am.  &  Eng.  R.  Cas.  311,  86  N.  Y. 
441,  affirming  20  Hun  191;  Hawkins  v. 
Hoffman,  6  Hill  586,  41  Am.  Dec.  767; 
Pardee  v.  Drew,  25  Wend.  459;  Simpson 
V.  New  York,  etc.,  R.  Co.,  16  Misc.  Rep. 
613,  38  N.  Y.  S.  341,  73  N.  Y.  St.  Rep.  813. 

Ohio. — Pennsylvania  Co.  v.  Miller,  35 
O.  St.  541,  1  Ky.  L.  Rep.  184,  35  Am.  Rep. 
620;  Smith  v.  C.  H.  &  D.  R.  Co.,  2  N.  P. 
29,  3  O.  Dec.  192;  Toledo,  etc.,  R.  Co.  v. 
Dages,  57  O.  St.  38,  47  N.  E.  1039,  63  Am. 
St.  Rep.  702;  Toledo,  etc.,  R.  Co.  v.  Bow- 
ler, etc.,  Co.,  63  O.  St.  274,  58  N.  E.  813; 
Greenwich  Ins.  Co.  v.  Memphis,  etc.. 
Packet  Co.,  1  N.  P.  126,  4  O.  Dec.  405. 

Oklahoma. — Choctaw,  etc.,  R.  Co.  v. 
Zwirtz,  8  R.  R.  R.  914,  31  Am.  &  Eng.  R. 
Cas.,  X.  S.,  914,  73  Pac.  941,  18  Okla.  411, 
construing  Wilson's  Rev.  &  Ann.  St.  1903 
§§    708,   709. 

Oregon. — Oakes  v.  Northern  Pac.  R. 
Co.,  20  Ore.  392,  26  Pac.  230,  23  Am.  St. 
Rep.  126,  13  L.  R.  A.  318. 

Pennsylvania.  —  Bullard  v.  Delaware, 
etc.,   R.   Co.,   21   Pa.   Super.   Ct.   583. 

Tennessee.  —  Bomar  v.  Maxwell,  28 
Tenn.  (9  Humph.)  621,  51  Am.  Dec.  682; 
Johnson  v.  Stone,  30  Tenn.  (11  Humph.) 
419. 

Texas.— TtyiSiS,  etc.,  R.   Co.  v.  Capps,  3 
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passe;ngers   effects. 


§  3438 


§  3438.  Money. — A  passenger  is  entitled  to  carry  as  baggage  an  amount  of 
money  reasonably  sufScient  for  the  expenses  of  the  journey.®''  And  the  amount 
of  money  to  be  allowed  for  traveling  expenses  may  be  measured  by  the  require- 
ments of  the  whole  of  the  contemplated  journey  and  return,  and  includes  such 
an  allowance  for  accidents  or  sickness,  and  sojourning  by  the  way,  as  a  rea- 
sonably prudent  man  would  consider  it  necessary  to  make.**  A  savings  bank 
and  its  contents  have  been  held  to  be  baggage  where  the  contents  might  have 
been  useful  on  the  journey.*^ 


Texas  App.  Civ.  Cas.,  §  33,  16  Am.  & 
Eng.  R.  Cas.  118;  Mexican  Cent.  R.  Co. 
V.  De  Rosear  (Tex.  Civ.  App.),  109  S.  W. 
949. 

Wisconsin.  —  Gleason  v.  Goodrich 
Transp.  Co.,  33  Wis.  85,  14  Am.  Rep.  716. 

England. — Belfast,  etc.,  R.  Co.  v.  Keys, 
9  H.  L.  Cas.  556,  9  W.  R.  793,  4  L.  T.  841, 
8  Jur.  N.  S.,  367;  Cahill  v.  London,  etc., 
R.  Co.,  10  C.  B.,  N.  S.,  154,  7  Jur.  N.  S., 

1164,  30  L.  J.  C.  P.  289,  9  W.  R.  653,  4  L. 
T.  N.  S.  246;  Great  Northern  R.  Co.  v. 
Shepherd,  9  Eng.  L.  &  Eq.  Rep.  477; 
Richards  v.  London,  etc.,  R.  Co.,  7  C.  B. 
839,  6  Railw.  Cas.  49,  13  Jur.  986,  18  J.  C. 
P.   251. 

Canada. — Shaw  v.  Grand  Trunk  R.  Co., 
7  U.  C.  C.  P.  493;  Lee  v.  Grand  Trunk 
R.  Co.,  36  U.  C.  Q.  B.  350. 

Jewelry  for  sale. — Humphreys  v.  Perry, 
148  U.  S.  627,  13  S.  Ct.  71],  37' L.  Ed.  587; 
Wunsch  V.  Northern  Pac.  R.  Co.,  62  Fed. 
878;  Cincinnati,  etc.,  R.  Co.  v.  Marcus,  38 
III.  219;  Brick  v.  Atlantic,  etc.,  R.  Co.,  145 
N.  C.  203,  58  S.  E.  1073,  26  R.  R.  R.  629, 
49  Am.  &  Eng.  R.  Cas.,  N.  S.,  639,  13  Am. 
&  Eng.  Ann.  Cas.  328;  Bowler,  etc.,  Co.  v. 
Toledo,  etc.,  R.  Co.,  1  O.  Dec.  55,  3  N. 
P.   322. 

Merchandise  taken  into  car  by  passen- 
ger and  removed  to  luggage  van. — In  Bel- 
fast, etc.,  R.  Co.  V.  Keys,  9  H.  L.  Cas. 
556,  9  W.  R.  793,  4  L.  T.  841,  8  Jur.  N.  S. 
367,  it  appeared  that  a  passenger,  con- 
trary to  the  rules  of  the  carrier,  and,  in 
order  to  avoid  the  payment  of  extra  toll, 
took  merchandise  with  him  into  the  car, 
which  was  afterwards  removed  by  the 
guard  to  the  luggage  van.  It  was  held 
that  in  case  of  its  loss,  there  could  be 
no   recovery  against  the   carrier. 

87.  Money. — Alabama. — Cooney  v.  Pull- 
man Palace  Car  Co.,  121  Ala.  368,  35  So. 
712,  53   L.   R.'  A.  690. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v. 
Berry,  60  Ark.  433,  30  S.  W.  764,  38  L-  R. 
A.  501,  46  Am.  St.  Rep.  213. 

Connecticut. — Hickox  v.  Naugatuck  R. 
Co.,  31  Conn.  281,  83  Am.  Dec.  143. 

Georgia. — Hutchings  &  Co.  v.  Western, 
etc.,  R.  Co.,  35  Ga.  61,  71  Am.  Dec.  156. 

Illinois. — Illinois  Cent.  R.  Co.  v.  Cope- 
land,   34   111.   332,   76   Am.   Dec.   749. 

Indiana. — Doyle  v.  Kiser,  6  Ind.  242; 
Toledo,  etc.,  R.  Co.  v.  Hammond,  33  Ind. 
379.   5   Am.   Rep.  321. 

Kentucky. — Chesapeake,  etc.,  R.  Co.  v. 
Hall  (Ky.),  134  S.  W.  373,  34  R.  R. 
R.  468,  57  Am.  &  Eng.  R.  Cas.,  N.  S., 
468. 


Massachusetts.  —  Dunlap  ii.  Interna- 
tional Steamboat  Co.,  98  Mass.  371;  Jor- 
dan V.  Fall  River  R.  Co.,  5  Cush.  69,  51 
Am.  Dec.  44. 

Mississippi. — Illinois  Cent.  R.  Co.  v. 
Handy,  63  Miss.  609,  56  Am.  Rep.  846. 

Missouri. — ^Whitmore  v.  Caroline,  30 
Mo.   513. 

New  York.  —  Adams  v.  New  Jersey 
Steamboat  Co.,  151  N.  Y.  163,  45  N.  E. 
369,  34  L.  R.  A.  683,  56  Am.  St.  Rep.  616; 
Carpenter  v.  New  York,  etc.,  R.  Co.,  124 
N.  Y.  53,  26  N.  E.  277,  11  L.  R.  A.  759, 
21  Am.  St.  Rep.  644;  Duffy  v.  Thomp- 
son, 4  E.  D.  Smith  178;  Fairfax  v.  New 
York,  etc.,  R.  Co.,  73  N.  Y.  167,  39  Am. 
Rep.  119;  Knieriem  v.  New  York,  etc.,  R. 
Co.,  96  N.  Y.  S.  603,  109  App.  Div.  709, 
17  N.  Y.  Ann.  Cas.  415;  Merrill  v.  Grin- 
nell,  30  N.  Y.  594;  Orange  County  Bank 
V.  Brown,  9  Wend.  85,  34  Am.  Dec.  139; 
Taylor  v.  Mounot,  11  N.  Y.  Super.  Ct. 
116;  Torpey  v.  Williams,  3  Daly  163; 
Weed  V.  Saratoga,  etc.,  R.  Co.,  19  Wend. 
534;  Weeks  v.  New  York,  etc.,  R.  Co.,  9 
Hun  669,  affirmed  in  73  N.  Y.  50,  28  Am. 
Rep.  104;  Williams  v.  Webb,  23  Misc. 
Rep.  513,  49  N.  Y.  S.  1111. 

Ohio. — ^  First  Nat.  Bank  v.  Marietta, 
etc.,  R.  Co.,  20  O.  St.  259,  5  Am.  Rep. 
655;  Jones  v.  Voorhees,  10  O.  145;  Mad 
River,  etc.,  R.  Co.  v.  Fulton,  SO  O.  318; 
McFadden  v.  Steamboat  Niagara,  10 
West.  L.  J.  169,  1  O.  Dec.  Reprint  491. 

South  Carolina. — Battle  v.  Columbia, 
etc.,  Railroad,  70  S.  C.  339,  49  S.  E.  849; 
Godfrey  v.  Pullman  Co.,  69  S.  E.  666,  87 
S.   C.   361. 

Tennessee.  — ■  Bomar  v.  Maxwell,  38 
Tenn.  (9  Humph.)  631,  51  Am.  Dec.  682; 
Johnson  v.  Stone,  30  Tenn.  (11  Humph.) 
419. 

Texas. — International,  etc.,  R.  Co.  v. 
McCown,  2  Texas  App.  Civ.  Cas.,  §  713; 
Missouri  Pac.  R.  Co.  v.  York,  2  Texas 
App.  Civ.  Cas.,  §  638;  Texas,  etc., 
R.  Co.  V.  Lawrence,  42  Tex.  Civ.  App. 
318,   95    S.   W.   663. 

England. — Cadwalldern  v.  Grand  Trunk 
R.  Co.,  9  L.  C.   Rep.  169. 

88.  Merrill  v.  Grinnell,  30  N.  Y.  594; 
Hasbrouck  v.  New  York,  etc.,  R.  Co..  202 
N.  Y.  363,  95  N.  E.  808,  35  L.  R.  A.,  N.  S., 
537,  Ann.  Cas.  1912D,  1150,  affirming  122 
N.  Y.  S.  123,  137  App.  Div.  533,  which 
affirms  118  N.  Y.  S.  ]35,  64  Misc.  Rep. 
47  8;  Godfrey  v.  Pullman  Co.,  87  S.  C.  361, 
69  S.  E.  666;  Johnson  v.  Stone,  30  Tenn. 
(11    Humph.)    419. 

89.  Savings  bank  and  contents. — Yazoo, 
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Money  in  Excess  of  Traveling  Expenses. — The  carrier  is  not  liable,  as  for 
baggage,  for  the  loss  of  any  money  in  excess  of  the  reasonable  expenses  of  the 
journey.*"  So  money  not  intended  for  the  use  of  the  passenger  while  traveling 
can  not  be  considered  baggage.*^  It  has  been  held  that  a  county  treasurer  who 
purchases  a  railroad  ticket  entitling  him  to  first  class  passenger  transportation  has 
no  right  to  carry  with  him  in  a  passenger  train  certain  money  which  he  is  re- 
quired, by  law  to  pay  over  to  the  state  treasurer  at  the  place  of  destination,  al- 
though the  railroad  had  for  many  years  previously  acquiesced  in  such  a  practice, 
and  accepted  him  as  a  passenger  with  knowledge  that  he  had  the  money  with 
him.92 

Money  of  Another  Passenger. — See  ante,  "In  General,"  §  3431. 

§  3439.  Perishable  Property. — A  common  carrier  is  not  liable,  as  for  the 
ordinary  baggage  of  a  passenger,  for  articles  which  are  perishable  in  their  nature, 


etc.,  R.  Co.  V.  Baldwin,  113  Tenn.  305,  81 
S.  W.  599,  12  R.  R.  R.  856,  35  Am.  &  Eng. 
R.   Cas.,   N.   S.,   856. 

90.  Money  in  excess  of  traveling  ex- 
penses. —  Arkansas. — St.  Louis,  etc.,  R. 
Co.  V.  Berry,  60  Ark.  433,  30  S.  W.  764, 
28  L.  R.  A.  501,  46  Am.  St.  Rep.  212. 

California. — Pfister  v.  Central  Pac.  R. 
Co.,  70  Cal.  169,  11  Pac.  686,  59  Am.  Dec. 
404. 

Connecticut.  —  Hickox  v.  Naugatuck  R. 
Co.,  31   Conn.  281,  83  Am.  Dec.   143. 

Georgia. — Dibble  v.  Brown,  12  Ga.  217, 
56  Am.  Dec.  460;  Hutchings  &  Co.  v. 
Western,  etc.,  R.  Co.,  25  Ga.  61,  71  Am. 
Dec.  156. 

Illinois.  —  Davis  v.  Michigan,  etc.,  R 
Co.,  22  111.  278,  74  Am.  Dec.  151;  Cincin- 
nati, etc.,  R.  Co.  V.  ?\Iarcus,  38  111.  219; 
Illinois  Cent.  R.  Co.  v.  Copeland,  24  111 
332,    76    Am.    Dec.    749. 

Indiana. — Doyle   v.   Kiser,    6    Ind.   342. 

Kentucky. — Chesapeake,  etc.,  R.  Co.  v. 
Hall  (Ky.),  124  S.  W.  372,  34  R.  R. 
R.  468,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  46S. 

Massachusetts.  —  Dunlap  v.  Interna- 
tional Steamboat  Co.,  98  Mass.  371;  Jor- 
dan V.  Fall  River  R.  Co.,  5  Cush.  69,  51 
Am.  Dec.  44;  Levins  v.  Xew  York,  etc., 
R.  Co.,  183  Ma;?.  175,  66  N.  E.  803,  97 
Am.   St.  Rep.  434. 

Mississippi. — Illinois  Cent.  R.  Co.  v. 
Handy,  63   Miss.   609,   56  Am.   Rep.  846. 

Missouri. — Whitmore  v.  Caro'ine  20 
:\lo.    513. 

A't'iti  York. — Grant  v.  Xewton,  1  E.  D. 
Smith  95;  ilerrill  v.  Grinnel!,  30  X.  Y. 
594;  Orange  County  Bank  v.  Brown,  9 
\A''end.  85,  24  Am.  Dec.  129;  Torpey  v. 
AVilliams,  3  Dalv  162;  Weed  v.  Saratoga, 
etc.,  R.  Co.,  19  Wend.  534;  Weeks  z\  X'ew 
York,  etc.,  R.  Co.,  9  Him  669,  affirmed  in 
',2  X.  Y.  50,  28  Am.  Rep.  104;  Williams 
V.  AA'ebb,  2C  ^lisc.  Rep.  513,  49  X.  Y  S 
111]. 

Ohio. — First  Xat.  Bank  v.  Marietta 
etc..  R.  Co.,  20  O.  St.  259,  5  Am.  Rep.' 
655;  McFadden  z\  Steamboat  Xiagara  10 
West  L.  J.  169,   1  O.  Pec.   Reprint  491. 


Tennessee.   — ■    Bomar     v.     Maxwell,     38 

Tenn.   (9   Humph.)    621,   51   Am.  Dec.   632. 

Texas. — Missouri   Pac.    R.    Co.   v.   York, 

2   Texas   App.    Civ.    Cas.,   §    638;   Jones  v. 

Priester,   1  Texas   App.   Civ.   Cas.,  §   613. 

England. — Butcher  v.  London,  etc.,  R. 
Co.,  16  C.  B.  13,  3  C.  L.  R.  805,  1  Jur.  X. 
S.  427,  24  L.  J.  C.  P.  137,  3  W.  R.  409; 
Phelps  V.  London,  etc.,  R.  Co.,  19  C.  B. 
X.  S.  321,  11  Jur.  X.  S.  652,  34  L.  J.  C.  P. 
259,   13  W.   R.   782,   12  L.  T.  496. 

Unless  the  loss  is  occasioned  by  gross 
negligence  on  the  part  of  its  servants, 
the  carrier  is  not  responsible  for  money 
included  in  the  .baggage  of  a  passenger 
beyond  the  amount  necessary  for  travel- 
ing expenses  and  personal  use.  Jordan 
V.  Fall  River  R.  Co.  (Mass.),  5  Cush.  69, 
51  Am.  Dec.  44. 

91.  Money  not  intended  for  expenses. 
—Jordan  v.  Fall  River  R.  Co.  (Mass.),  5 
Cush.   69,   51   Am.   Dec.   44. 

Money  intended  for  trade  or  invest- 
ment.— In  Pfister  v.  Central  Pac.  R.  Co., 
70  Cal.  169,  11  Pac.  686,  59  Am.  Dec.  404. 
it  is  held  that  under  §  2181  of  the  Civil 
Code  of  California,  money  belonging  to 
a  passenger  on  a  railroad,  and  intended 
for  trade,  or  investment,  and  not  for  the 
use  of  the  passenger  while  traveling,  is 
not  luggage. 

Money  in  trunk  for  purchasing  cloth- 
ing-— In  Hickox  v.  Xaugatuck  R.  Co.,  31 
Conn.  281,  83  Am.  Dec.  143  it  is  held  that 
a  passenger  can  not  recover  for  money 
carried  in  the  trunk  for  the  purpose  of 
purchasing  clothing  at  the  place  to  which 
he  was  traveling. 

Bank  notes  for  contingencies  of  suit. — 
In  Phelps  V.  London,  etc.,  Ry.  Co.,  19  C. 
B.,  X.  S.,  321,  11  Jur.,  N.  S.,  653,  34  L.  J. 
C.  P.  259,  13  W.  R.  782,  12  L.  T.  496,  it  is 
held  that  "ordinary  luggage,''  for  which 
a  railroad  is  responsible,  does  not  include 
bank  notes  (to  a  considerable  amount) 
carried  by  an  attorney  for  the  purpose  of 
meeting  the  contingencies  of  a  suit. 

92.  Money  carried  by  county  treasurer. 
—Pfister  V.  Central  Pac.  R.  Co.,  70  Cal. 
169,   11  Pac.   686,   59   Am.   Dec.   404 


3127 


PASSENGERS     EFFECTS. 


§§  3439-3441 


such  as  fruit,  when  placed  in  the  trunk  of  a  passenger,  to  be  transported  by  the 
carrier  as  baggage. ^^ 

§  3440.  Property  to  Be  Used  for  Recreation. — According  to  the  weight 
of  authority,  articles  intended  to  be  used  as  instruments  of  pastime  and  recre- 
ation, either  during  the  journey  or  after  its  completion,  may  constitute  part  of 
a  passenger's  ordinary  personal  baggage.®*  So  it  is  held  that  the  guns  of  a 
hunter,®^  the  fishing  tackle  of  a  fisherman,  while  on  a  hunting  expedition, 
or  the  cooking  utensels  of  a  party  bent  upon  a  camping  expedition, 8*^  are  baggage. 
It  has  been  held  that  an  unboxed  and  unguarded  bicycle,  though  intended  for 
recreation,  is  not  baggage  and  a  railroad  is  not  bound  to  carry  it  free  as  such.®'^ 

§  3441.   Tools,  and  Professional  Instruments  and  Documents. — It  is 

generally  held  that  a  mechanic,  workman,  or  member  of  a  profession  is  entitled 
to  include  in  his  baggage  a  reasonable  quantity  of  tools,  professional  instru- 
ments, or  business  documents  and  memoranda,  or  books,  for  use  in  his  occupa- 
tion.^s    Thus,  it  has  been  held  that  manuscript  music  which  is  used  by  a  traveling 


93.  Perishable  property. — Georgia  R. 
Co.  V.  Johnson,  113  Ga.  589,  38  S.  E.  954, 
21  Am.  &  Eng.  R.  Cas.,  N.  S.,  840. 

94.  Property  to  be  used  for  recreation. 
— Arkansas. — Little  Rock,  etc.,  R.  Co.  v. 
Record,  74  Ark.  125,  85  S.  W.  421,  16  R. 
R.  R.  664,  39  Am.  &  Eng.  R.  Cas.,  N.  S., 
664,    109   Am.    St.    Rep.    67. 

Illinois. — Atwood  v.  Mohler,  108  111. 
App.  416;  Parmelee  v.  Fischei,  22  111.  212, 
74  Am.  Dec.  138;  Werner  v.  Evans,  94  111. 
App.   328. 

Indiana. — Doyle  v.  Kiser,  6  Ind.  243; 
Toledo,  etc.,  R.  Co.  v.  Hammond,  33  Ind. 
379,  5   Am.   Rep.  221. 

Missowi. — Spooner  v.  Hannibal,  etc., 
R.  Co.,  23  Mo.  App.  403. 

New  York. — Davis  v.  Cayuga,  etc.,  R. 
Co.,  10  How.  Prrx.  330;  Hawkins  v.  Hoff- 
man, 6  Hill  580,  41  Am.  Dec.  767;  Van 
Horn  V.  Kermit,  4  E.  D.   Smith  453. 

South  Dakota. — House  v.  Chicago,  etc., 
R.  Co.,  30  S.  Dak.  321,  138  N.  W.  809. 

Texas. — Pullman  Co.  v.  Vanderhoeven, 
107  S.  W.  147,  48  Tex.  Civ.  App.  414. 

England. — Cadwallder  v.  Grand  Trunk 
R.  Co.,  9  L.  C.  169;  Macrow  v.  Great 
Western  R.  Co.,  L.  R.,  6  Q.  B.  612,  40  L. 
J.  Q.  B.  300,  24  L.  H.  618,  19  W.  R.  8, 
3  Ry.  &  C.  T.  Cas.  xix. 

Camera  held  to  be  baggage. — Atwood 
V.  Mohler,  108  111.  App.  416. 

Graphophone  horn  held  to  be. — V!a:s- 
servitch  v.  Augusta,  etc.,  R.  Co.,  85  S.  C. 
291,  67   S.   E.   306,  35    R.   R.   R.   731,   58   Am. 

&  Eng.  R.  Cas.,  N.  S.,  721. 

Opera  glass — Entire  journey  made  at 
night. — In  Toledo,  etc.,  R.  Co.  v.  Ham- 
mond, 33  Ind.  379,  5  Am.  Rep.  331,  it  is 
held  that  baggage  may  include  an  opera 
glass,  though  the  entire  journey  be  made 
at  night. 

Telescopes  on  ocean  voyage. — In  Cad- 
wallder V.  Grand  Trunk  R.  Co.,  9  L.  C. 
(Eng.),  169,  it  is  held  that  night  glasses 
or  telescopes  carried  by  one  intending  to 
cross  the   ocean  are  baggage. 

Zither  key  held  to  be  baggage. — Yazoo, 
etc.,  R.  Co.  V.  Baldwin,  113  Tenn.  305,  81 


S.  W.  599,  12   R.  R.  R.  856,  35  Am.  &  Eng. 
R.  Cas.,  N.  S.,  856. 

95.  Guns  of  hunter. — House  v.  Chi- 
cago, etc.,  R.  Co.,  30  S.  Dak.  331,  138  N. 
W.  809;  Hawkins  v.  Hoffman  (N.  Y.),  6 
Hill  586,  41  Am.  Dec.  767;  Davis  v.  Cay- 
uga, etc.,  R.  Co.  (N.  Y.),  10  How.  Prac. 
330;  Van  Horn  v.  Kermit  (N.  Y.),  4  E. 
D.  Smith  453.  See  Little  Rock,  etc.,  R. 
Co.  V.  Record,  74  Ark.  125,  85  S.  W.  421, 
16  R.  R.  R.  664,  39  Am.  &  Eng.  R.  Cas., 
N.  S.,   664,_  109  Am.   St.   Rep.  67. 

96.  Fishing  tackle  and  camp  utensils. — 
House  V.  Chicago,  etc.,  R.  Co.,  30  S.  Dak. 
321,    138    N.    W.    809. 

97.  Unboxed  and  unguarded  bicycle. — 
State  V.  Missouri  Pac.  R.  Co.,  71  Mo. 
App.  385,  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  66. 

98.  Tools,  and  professional  instruments 
and  documents. — United  States. — Hanni- 
bal, etc.,  R.  Co.  -v.  Swifl,  li  Wall.  '?63,  20 
L.  Ed.  423;  Hopkins  v.  Westcott,  6 
Blatchf.  64,  Fed.  Cas.  No.  6,693. 

Florida. — Brock  v.  Gale,  14  Fla.  533,  14 
Am.    Rep.    356. 

Illinois. — Werner  v.  Evans,  94  111.  App. 
328. 

Indiana. — Staub  v.  Kendrick,  121  Ind. 
326,  23  N.  E.  779,  6  L.  R.  A.  619. 

Kansas. — Kansas,  etc.,  R.  Co.  v.  Mor- 
rison, 34  Kan.  502,  55  Am.  Rep.  252,  9 
Pac.  225,  33  Am.  &  Eng.  R.  Cas.  481. 

New  For^.-^Davis  v.  Cayauga,  etc.,  R. 
Co.,  10  How.  Prac.  330;  Grzywacz  v.  New 
York,  etc.,  R.  Co.,  134  N.  Y.  S.  209,  74 
Misc.  Rep.  343,  judgment  affirmed  in  134 
N.    Y.    S.    1133,    149    App.    Div.    936. 

Oregon. — Wells  v.  Great  Northern  R. 
Co.,  59  Ore.  165,  114  Pac.  92,  116  Pac. 
1070,  34  L.   R.  A.,  N.  S.,  83  8. 

Pennsylvania.  — ■  Porter  v.  Hildebrand, 
14  Pa.  139;  McGill  v.  Rowand,  3  Fa.  451, 
45  Am.  Dec.  654. 

South  Dakota. — House  v.  Chicago,  etc., 
R.  Co.,  30  S.  Dak.  ,321,  138  N.  W.  809. 

Texas. — Missouri,  etc.,  R.  Co.  v.  Meek, 
33  Tex.  Civ.  App.  47,  75  S.  W.  317;  Texas, 
etc..  R.  Co.  V.  Russell  (Tex.  Civ.  App.),  97 
S.  W.  1090;  Texas,  etc.,  R.  Co.  v.  Morris- 
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company  in  its  business  is  entitled  to  be  regarded  and  carried  as  baggage  when 
the  company  travel  as  passengers  by  railroad.^'  And  it  is  held  that  the  manuscript 
of  an  author,  professional  man  or  student  is  baggage.^  The  surgical  instruments, 
in  the  case  of  a  surgeon  in  the  army  traveling  with  troops,  constitute  part  of  his 
baggage.2 

Articles  Held  Not  Baggage. — Trunks  containing  stage  properties,  costumes, 
paraphernalia,  advertising  matter,  etc.,  carried  with  a  theatrical  company  on  its 
journey,  are  not  "baggage."  ^  It  has  been  held  that  painter's  and  tailor's  utensils 
packed  with  the  belongings  of  an  emigrant  can  not  be  included  as  baggage  unless 
it  appears  that  the  carrier  had  knowledge  of  such  articles  and  accepted  them  as 
baggage.*  And  it  is  held  that  "ordinary  luggage"  for  which  a  railroad  company 
is  responsible  does  not  include  title  deeds  belonging  to  a  client,  which  an  attorney 
is  carrying  in  his  valise  for  the  purpose  of  producing  on  a  trial. ^  Memoranda 
and  papers  in  the  possession  of  an  agent,  but  relating  exclusively  to  the  business 
of  his  principal,  and  carried  by  the  agent  solely  for  business  purposes,  are  not 
baggage,  when  put  by  the  agent  in  his  trunk,  and,  in  the  absence  of  a  consent  or 


on's   Fa'.ist   Co.,  20  Tex.   Civ.   App.   144,   48 
S.  W.  1103. 

Wisconsin.  —  Gleason  v.  Goodrich 
Transp.  Co.,  33  Wis.  85,  14  Am.  Rep.  716. 

England. — Cadwallder  v.  Grand  Trunk 
R.   Co.,  9   L.   C.   (Eng.),  169. 

Barber's  tools. — Razors  and  other  tools 
of  a'  barber  in  his  suit  case  constitute 
bagg-age.  Grzywacz  v.  New  York,  etc., 
R.  Co.,  134  N.  Y.  S.  209,  74  Misc.  Rep. 
343,  judgment  affirmed  in  134  N.  Y.  S. 
1133,    149    App.    Div.    936. 

Carpenter's  tools. — In  Porter  v.  Hilde- 
brand,  14  Pa.  129,  a  carpenter  emigrating 
from  one  state  to  another  was  allowed 
to  recover  for  the  loss  of  his  trunk  con- 
taining carpenter  tools  worth  fifty-five 
dollars.  But  in  Bruty  v.  Grand  Trunk  R. 
Co.,  32  U.  C.  Q.  B.  66,  it  is  held  that  a 
carpenter's  baggage  may  not  include  the 
tools  of  his  trade. 

Jeweler's  tools. — A  watchmaker  and 
jewler  may  carry  as  a  part  of  his  personal 
baggage  a  reasonable  quantity  of  watch- 
maker's and  jewler's  tools,  when  placed 
in  his  trunk  for  transportation  as  bag- 
gage. Wells  V.  Great  Northern  R.  Co., 
59  Ore.  165,  114  Pac.  92,  116  Pac.  1070, 
34  L.  R.  A.,  N.  S.,  818;  Kansas,  etc.,  R. 
Co.  z:  Morrison,  34  Kan.  502,  55  Am.  Rep. 
252.  9  Pac.  225,  23  Am.  8z  Eng.  R.  Cas. 
481. 

Mechanics  tools. — The  tools  of  a  me- 
chanic, taken  by  him  in  his  trunk  when 
going  on  a  journey  to  perform  the  work 
of  his  trade,  are  "baggage."  House  v. 
Chicago,  etc.,  R.  Co.,  30  S.  Dak.  321,  138 
N.  W.  809. 

Tools  of  mechanical  engineer — Tests! 
for  determining  question. — In  Missouri, 
etc.,  R.  Co.  V.  Meek,  33  Tex.  Civ.  App.  47, 
75  S.  W.  317,  it  appeared  that  plaintiff,  a 
mechanical  engineer,  was  going  to  a  cer- 
tain town  to  do  work  upon  engines  there, 
testing  and  regulating  them,  and  he 
shipped  his  tools  necessary  for  that  pur- 
pose as  baggage.  In  action  for  their 
loss,  the  court  charged  that  if  the  jury 
found  that  the  tools  were  of  a  character 


absolutely  essential  and  necessary  for 
plaintiff  to  carry  with  him  on  that  par- 
ticular trip  for  performing  the  work  in 
which  he  was  engaged  in  his  vocation  at 
the  time,  they  should  determine  the  issue 
of  whether  they  were  baggage  or  not  in 
his  favor.  This  was  held  error,  as  mak- 
ing the  personal  use  and  necessities  of 
plaintiff  for  that  trip  the  sole  test  of 
whether  the  articles  were  such  as  are  car- 
ried by  passengers  of  that  class  upon 
such  a  journey  according  to  the  habits 
and    customs    of   such   passengers. 

Easel  of  artist  may  be  baggage. — Mis- 
souri, etc.,  R.  Co.  V.  Meek,  33  Tex.  Civ. 
App.  47,   75  S.   W.  317. 

99.  Manuscript  music  used  by  traveling 
company. — Texas,  etc.,  R.  Co.  v.  Morris- 
on's Faust  Co.,  20  Tex.  Civ.  App.  144,  48 
S.  W.  1103. 

1.  Manuscript  of  author,  etc. — Hop- 
kins V.  Westcott,  6  Blatchf.  64,  Fed.  Cas. 
No.    6,692. 

2.  Surgical  instruments. — Hannibal,  etc., 
R.  Co.  zi.  Swift  (U.  S.),  12  Wall.  262,  20 
L.   Ed.   423. 

3.  Stage  properties  of  theatrical  com- 
pany.— Saunders  v.  Southern  R.  Co.,  62 
C.  C.  A.  523,  128  Fed.  15,  11  R.  R.  R.  596, 
34  Am.  &  Eng.  R.  Cas.,  N.  S.,  596;  Oakes 
c'.  Northern  Pac.  R.  Co.,  20  Ore.  392,  26 
Pac.  230,  23  Am.  St.  Rep.  126,  12  L.  R.  A. 
318. 

Unless  a  general  custom  to  do  so  is 
shown  the  carrier  does  not  impliedly  con- 
tract to  carry  the  paraphernalia  of  a  the- 
atrical company  without  extra  compensa- 
tion on  the  tickets  of  the  company  as 
passengers.  Saunders  v.  Southern  R.  Co., 
62  C.  C.  A.  523,  128  Fed.  15,  11  R.  R.  R. 
596,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  596. 

4.  Painter's  and  tailor's  utensils. — Mau- 
ritz  V.  New  York,  etc.,  R.  Co.,  33  Fed. 
765,  21  Am.  &  Eng.  R.  Cas.  286. 

5.  Documents    to  be    used    on    trial 

Phelps  V.  London  &  N.  W.  Ry.  Co.,  19  C. 
B.,  N.  S.,  321,  11  Jur.,  N.  S.,  652,  34  L.  J. 
C.  P.  259,  13  W.  R.  782,  12  L.  T.  492. 


3129 


PASSBNGEES'    EFFECTS. 


§§  3441-3443 


custom  from  the  railroad  to  accept  such  papers  as  baggage,  no  damages  can  be 
recovered  against  the  railroad,  either  for  the  loss  of  the  papers,  or  for  delay  in 
their  shipment  and  delivery.®  It  has  been  held  that  an  artist's  baggage  may  not 
include  his  pencil  sketches.'^ 

Salesman's  Catalogue  or  Price  Book. — See  ante,  "Commercial  Travellers' 
Samples,"  §  3433. 

§  3442.  Watches. — It  has  been  held  that  a  passenger's  watch,  when  car- 
ried in  his  trunk,  may  be  properly  classed  as  baggage. ^ 

§  3443.  Wearing  Apparel. — A  passenger  has  a  right  to  take  with  him  a 
reasonable  amount  of  clothing,  for  use  on  the  journey  and  a  reasonable  time 
thereaftej-,  according  to  circumstances. ^  It  has  been  held  that  it  is  not  neces- 
sary that  the  clothes  shall  be  ready  for  use,  and  a  quantity  of  cloth  cut  into 
patterns  for  garments  may  constitvite  baggage. i°  Where  the  journey  was  in 
summer,  it  was  held  error  for  the  court  to  assume  as  a  matter  of  law  that  heavy 


6.  Business  memoranda  and  papers  in 
agent's  trunk. — Yazoo,  etc.,  R.  Co.  v. 
Georgia  Home  Ins.  Co.,  85  Miss.  7,  37 
So.  600,  15  R.  R.  R.  766,  38  Am.  &  Eng. 
R.  Cas.,  N.  S.,  766,  67  L.  R.  A.  646,  107 
Am.   St.  Rep.  365. 

7.  Artist's  sketches. — Mutton  v.  Mid- 
land R.  Co.  (Eng.),  4  H.  &  N.  615. 

8.  Watches  in  trunks. — United  States. — ■ 
Walsh  V.  Wright,  Newb.  494,  Fed.  Cas. 
No.   17,115. 

Indiana. — Doyle  v.   Kiser,   6   Ind.   242. 

Kentucky. — American  Contract  Co.  v. 
Cross,   8    Bush  472,  8  Am.   Rep.   471. 

New  York. — Torpey  v.  Williams,  3  Daly 
162;  McCormick  v.  Hudson  River  R.  Co., 
4  E.  D.  Smith  181. 

Ohio. — Jones   v.  Voorhees,   10   O.   145. 

Tennessee. — Coward  v.  East  Tennessee, 
etc.,  R.  Co.,  84  Tenn.  (16  Lea)  225,  57  Am. 
Rep.  227;  compare  Bomar  v.  Maxwell,  28 
Tenn.    (9   Humph.)   621,  51  Am.   Dec.  682. 

9.  Wearing  apparel. — United  States. — • 
Mauritz  v.  New  York,  etc.,  R.  Co.,  33  Fed. 
765,  21  Am.  &  Eng.  R.  Cas.  286;  Rail- 
road Co.  V.  Fraloff,  100  U.  S.  24,  25  L. 
Ed.  531;  Baldraff  v.  Camden,  etc.,  Rail- 
road, Fed.  Cas.  No.  794,  25  Hunt,  Mer. 
Mag.   77. 

Alabama. — Cooney  v.  Pullman  Palace 
Car  Co.,  131  Ala.  368,  35  So.  713,  53  L. 
R.  A.  690. 

Georgia. — Dibble  v.  Brown,  13  Ga.  217, 
56  Am.   Dec.  460. 

Illinois. — Parmelee  v.  Fischer,  22  111.  212, 
74  Am.  Dec.   138. 

Indiana. — D<iyle  v.  Kiser,  6   Ind.  242. 

Maryland.  —  Baltimore  Steam  Packet 
Co.  V.  Smith,  23  Md.  403,  87  Am.  Dec. 
575;  Pettigrew  v.  Barnum,  11  Md.  434,  69 
Am.  Dec.  313. 

New  Hampshire. — Smith  v.  Boston,  etc., 
Railroad,   44   N.   H.   335. 

New  York. — Dexter  v.  Syracuse,  etc., 
R.  Co.,  43  N.  Y.  326,  1  Am.  Rep.  537; 
Duffy  V.  Thompson,  4  E.  D.  Smith  178; 
Hawkins  v.  Hoffman,  6  Hill  586,  41  Am. 
Dec.  767;  Torpey  v.  Williams,  3  Daly 
163;   Glovinsky  v.  Cunard  Steamship   Co., 


4  Misc.  Rep.  266,  24  N.  Y.  S.  136;  Merrill 
V.  Grinnell,  30  N.  Y.  594;  Curtis  v.  Dela- 
ware, etc.,  R.  Co.,  74  N.  Y.  116,  30  Am. 
Rep.    271. 

Ohio. — First  Nat.  Bank  v.  Marietta, 
etc.,  R.  Co.,  20  O.  St.  359,  5  Am.  Rep. 
655. 

Pennsylvania.  —  McGill  v.  Rowand,  3 
Pa.   451,   45   Am.   Dec.   654. 

Tennessee. — Yazoo,  etc.,  R.  Co.  v.  Bald- 
win, 113  Tenn.  205,  81  S.  W.  599,  12  R. 
R.  R.  856,  35  Am.  &  Eng.  R.  Cas.,  N.  S., 
856. 

Texas. — Pullman  Co.  v.  Vanderhoeven, 
107  S.  W.  147,  48  Tex.  Civ.  App.  414;  Mex- 
ican Cent.  R.  Co.  V.  De  Rosear  (Tex.  Civ. 
App.),   109   S.  W.  949. 

England. — Munster  v.  Southeastern  R. 
Co.,  4  Jur.  N.  S.  738,  37  L.  J.  C.  P.  308, 
4  C.  B.  N.  S.  676;  Brooke  v.  Pickwick,  4 
Bing.  218;  Macrow  v.  Great  Western  R. 
Co.,  L.  R.,  6  Q.  B.  612,  40  L.  J.  Q.  B. 
300,  24  L.  T.  618,  19  W.  R.  8,  3  Ry.  &  C. 
T.    Cas.   xix. 

A  traveler's  own  clothing  and  that  of 
her  children,  including  fancy  work  and 
miscellcineous  ornaments,  all  of  which 
were  being  carried  in  her  trunk,  consti- 
tuted baggage,  for  the  loss  of  which  she 
was  entitled  to  recover.  Yazoo,  etc.,  R. 
Co.  V.  Baldwin,  113  Tenn.  205,  81  S.  W. 
599,  12  R.  R.  R.  856,  35  Am.  &  Eng.  R. 
Cas.,   N.  S.,  856. 

Costly  dresses  and  laces. — In  Railroad 
Co.  V.  Fraloff,  100  U.  S.  24,  25  L.  Ed.  531, 
it  appeared  that  the  defendant  in  error 
had  brought  with"  her  to  the  United 
States  six  trunks,  containing  a  large  quan- 
tity of  wearing  apparel,  including  many 
costly  dresses,  and  rare  and  valuable 
laces,  which  she  had  been  accustomed  to 
wear  when  on  visits,  and  to  theaters, 
dinners,  balls,  and  receptions.  On  her 
railroad  passage  from  Albany  to  Niagara 
Falls  one  of  the  trunks  was  broken  and 
more  than  two  hundred  yards  of  dress 
lace  abstracted.  She  sued  the  railroad 
and  obtained  judgment  for  $10,000. 

10.  Cloth  cut  into  patterns. — Duffy  v. 
Thompson   (N.  Y.),  4  E.  D.  Smith  178. 
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winter  clothing  included  among  the  lost  articles  would  come  within  the  defini- 
tion of  baggage.  11 

§  3444.  Weapons. — Weapons,  such  as  pistols  and  gtms,  whether  for  use 
as  weapons  or  for  sporting  purposes,  may  constitute  a  part  of  the  ordinary 
baggage  of  a  passenger. i^  So  it  is  held  that  a  common  carrier  of  passengers 
is  liable  for  the  loss  of  a  pocket  pistol  and  a  pair  of  dueling  pistols,  contained 
in  a  carpet  bag  of  a  passenger,  which  is  stolen  out  of  the  possession  of  the  car- 
rier.13  And  a  passenger  who  was  formerly  an  army  officer  may  recover  of  a 
carrier  the  value  of  two  swords  carried  by  him  in  his  trunk  and  lost  during  the 
passage.!*  Where,  however,  a  grocer,  who  went  into  the  country  in  quest  of 
butter,  sought  to  recover  of  a  railroad  company  the  value  of  two  revolvers, 
among  other  things,  which  he  claimed  were  in  his  trunk  as  part  of  his  baggage, 
which  was  lost  by  the  carrier,  it  was  held  that  with  due  regard  to  the  habits  and 
condition  of  life  of  the  passenger,  more  than  one  revolver  was  not  reasonably 
necessary  for  his  personal  protection  and  use  so'  that  could  only  recover  for 
one.i^ 

§  3445.  Questions  for  Court  or  Jury.— The  question  what  articles  bag- 
gage may  consist  of  is  a  mixed  question  of  law  and  fact,  to  be  determined  by 
the  jury  under  proper  instructions  from  the  court.i^     The  court,  however,  may 


11.  Winter  clothing  carried  in  summer. 

— Missouri,  etc.,   R.   Co.  v.   Meek,  33  Tex. 
Civ.   App.   47,  75   S.  W.   317. 

12.  Weapons. — Arkansas. — Little  Rock, 
etc.,  R.  Co.  V.  Records,  74  Ark.  125,  85  S. 
W.  421,  16  R.  R.  R.  664,  39  Am.  &  Eng. 
R.   Cas.,   N.   S.,  664,  109   Am.  St.   Rep.   67. 

Illinois. — Atwood  v.  Mohler,  108  111. 
App.  416;  Chicago,  etc.,  R.  Co.  v.  Collins, 
56  111.  213,  4  Am.  R.  Rep.  453;  Davis  v. 
Michigan,  etc.,  R.  Co.,  22  111.  278,  74  Am. 
Dec.  151;  Woods  v.  Devin,  13  111.  746,  56 
Am.  Dec.  483;  Parmelee  v.  Fischer,  22  111. 
212,   74  Am.   Dec.   138. 

New  York. — Davis  v.  Cayuga,  etc.,  R. 
Co.,  10  How.  Prac.  330;  Hawkins  v.  Hoff- 
man, 6  Hill  586,  41  Am.  Dec.  767;  Mer- 
rill V.  Grinnell,  30  N.  Y.  594;  Van  Horn 
V.   Kermit,  4  E.   D.  Smith  453. 

Texas. — Missouri,  etc.,  R.  Co.  v.  Meek, 
33  Tex.  Civ.  App.  47,  75  S.  W.  317. 

England. — Munster  v.  Southeastern  R. 
Co.,  4  Jur.,  N.  S.,  738,  27  L.  J.  C.  P.  308, 
4   C.   B.   N.   S.   676. 

Canada. — Brunty  v.  Grand  Trunk  R. 
Co.,   32  U.   C.   Q.   B.   66. 

Pistol  held  not  to  be  baggage. — See 
Cooney  v.  Pullman  Palace  Car  Co.,  121 
Ala.  368,  25  So.  719,  53  L.  R.  A.  690;  Giles 
V.   Fauntleroy,  13  Md.  126. 

13.  Pocket  pistol  and  pair  of  dueling 
pistols  in  carpet  bag.— Woods  v.  Devin, 
13    111.   746,   56   Am.   Dec.   483. 

14.  Two  swords  in  trunk.— Merrill  v. 
Grinnell,   30   N.   Y.   594. 

15.  Chicago,  etc.,  R.  Co.  i>.  Collins,  56 
111.  212,  4  Am.  R.  Rep.  453. 

16.  Questions  for  court  or  jury. — United 
States. — Mauritz  v.  New  York,  etc.,  R. 
Co.,  23  Fed.  765,  21  Am.  &  Eng.  R.  Cas 
286;  Railroad  Co.  v.  Fraloff,  100  U.  S  34 
35  L.   Ed.  531. 

Arkansas. — Chicago,  etc.,  R.  Co.  v.  Whit- 


ten,  90  Ark.  462,  119  S.  W.  835,  33  R.  R. 
R.  153,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  153, 
21  Am.  &  Eng.  Ann.  Cas.  726. 

Kansas. — Kansas,  etc.,  R.  Co.  v.  Mor- 
rison, 34  Kan.  502,  55  Am.  Rep.  352  9 
Pac.  225,  23  Am.  &  Eng.  R.  Cas.  481. 

Missowi. — Spooner  v.  Hannibal,  etc., 
R.  Co.,  23  Mo.  App.  403. 

South  Carolina.  —  Vlasservitch  v.  Au- 
gusta, etc.,  R.  Co.,  85  S.  C.  291,  67  S.  E. 
306,  35  R.  R.  R.  721,  58  Am.  &  Enff.  R. 
Cas.,  N.   S.,  731. 

Texas. — Jones  v.  Priester,  1  Texas  App. 
Civ.  Cas.,  §  613;  Texas,  etc.,  R.  Co.  v. 
Ferguson,  1  Texas  App.  Civ.  Cas.,  §  1253, 
9  Am.  &  Eng.  R.  Cas.  395.  See,  also, 
Texas,  etc.,  R.  Co.  v.  Lawrence,  42  Tex. 
Civ.  App.  318,  95  S.  W.   663. 

It  has  been  held  that  it  is  improper  for 
the  judge  to  designate  by  name  what  ar- 
ticles may  be  included  in  the  term  "bag- 
gage" of  a  traveler.  Brock  v.  Gale  14 
Fla.  533,  14  Am.   Rep.  356. 

Bedding.  —  Whether  a  bed,  pillows, 
bolster  and  bed  quilts,  belonging  to  a 
poor  man,  who  is  moving  with  his  fam- 
ily, carried  along  with  him  in  a  railroad 
train,  and  packed  in  his  trunk  or  box 
containing  his  clothing,  are  baggage  or 
not,  is  a  question  to  be  decided  by  the 
jury,  under  proper  instructions  from  the 
court,  taking  into  consideration  the  par- 
ticular circumstances  of  the  case,  and  the 
use,  quality,  value  and  kind  of  the  arti- 
cles in  question.  Ouimit  v.  Henshaw,  35 
Vt.  605,  84  Am.  Dec.  646.  See  Missouri 
Pac.  R.  Co.  V.  York,  2  Texas  App.  Civ. 
Cas.,  §  638. 

Money.— Plaintiff  and  his  family  were 
emigrants  to  Texas  from  Tennessee.  He 
had  a  trunk  containing  $400  in  money. 
Held,  that  the  question  of  whether  the 
money  was   legal   "baggage"   was   one   of 
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determine  such  question  where  the  facts  are  susceptible  of  one  inference  only/''' 
or  the  facts  are  admitted. ^^  And  in  some  instances  the  court  may  say  that  par- 
ticular articles  are  not  baggage. ^^  But  the  question  must  be  submitted  to  the 
jury  when  the  facts  and  circumstances  of  the  particular  case  are  such  as  to 
raise  a  reasonable  doubt  in  the  minds  of  men  of  ordinary  intelligence,  whether 
the  article  falls  within  the  definition  of  baggage  given  by  the  court.^"  What 
articles  are  usually  carried  by  passengers  is  a  question  to  be  left  to  the  jury, 
under  the  direction  of  the  court,  upon  a  consideration  of  the  condition  in  life 
of  the  traveler,  his  habits,  vocation  and  tastes,  the  length  of  his  journey,  and 
whether  he  travels  alone,  or  with  his  family,  and  of  the  usage  of  the  time,  and 
place,  and  all  the  circumstances  of  each  case.^^  Where  it  appeared  that  plaintiff 
had  taken  the  journey  in  the  summer  time,  and  for  a  short  distance  only,  it  was 
error  for  the  court  to  assume  as  matter  of  law  that  heavy  winter  clothing  in- 
cluded among  the  lost  articles  would  come  within  the  definition  of  baggage. ^^ 
And  in  an  action  against  a  carrier  for  the  contents  of  a  trunk,  carried  as  bag- 
gage, it  was  proper  to  submit  to  the  jury  whether  the  contents  came  under  the 
bead  of  merchandise  and  were  carried  for  purposes  of  trade,  or  whether  they 
were  carried  merely  for  the  comfort  and  convenience  of  the  traveler  either  on 
the  journey  or  after  arriving  at  his  destination. ^3 

Questions  as  to  Quantity  and  Value. — In  the  absence  of  a  valid  regula- 
tion on  the  subject,  the  proper  quantity  and  value  of  property  which  a  passen- 
ger is  entitled  to  have  transported  as  his  personal  baggage  is  a  question  for  the 
jury .2*     The  question   whether  jewelry   comprising  part  of   plaintiff's   baggage 


fact  to  be  determined  by  the  court,  pass- 
ing upon  the  case  as  a  jury.  Missouri 
Pac.  R.  Co.  V.  York,  2  Texas  App.  Civ. 
Cas.,  §  638. 

Tools. — In  an  action  against  a  carrier 
for  negligent  delay  in  delivering  a  pas- 
senger's trunk,  it  appearing  that  the  pas- 
senger was  a  carpenter  on  his  way  to  a 
place  where  he  expected  to  use  tools  con- 
tained in  his  trunk,  the  question  whether 
the  tools  constituted  baggage  was  one 
for  the  jury.  Texas,  etc.,  R.  Co.  v.  Rus- 
sell  (Tex.   Civ.  App.),  97  S.   W.  1090. 

17.  Vlasservitch  v.  Augusta,  etc.,  R.  Co., 
85  S.  C.  291,  67  S.  E.  306,  35  R.  R.  R.  721, 
58  Am.  &  Eng.  R.  Cas.,  N.  S.,  721. 

18.  Connolly  v.  Warren,  106  Mass.  146, 
8  Am.  Rep.  300;  Spooner  v.  Hannibal, 
etc.,  R.  Co.,  23  Mo.  App.  403;  Grant  v. 
Newton   (N.  Y.),  1  E.  D.  Smith  95. 

It  is  a  question  of  law  for  the  court, 
whether  a  feather  bed  not  intended  for 
use  on  the  voyage,  is  personal  baggage 
for  an  emigrant  from  Ireland  to  America. 
Connolly  v.  Warren,  106  Mass.  146,  8  Am. 
Rep.  300. 

19.  Mauritz  v.  New  York,  etc.,  R.  Co., 
23  Fed.  765,  21  Am.  &  Eng.  R.  Cas.  286; 
Bomar  v.  Maxwell,  28  Tenn.  (9  Humph.) 
621,  51  Am.  Dec.  682;  Jones  v.  Priester,  1 
Texas  App.  Civ.  Cas.,  §  613.     , 

20.  F/oWrfa.— Brock  v.  Gale,  14  Fla.  523, 
14  Am.  Rep.  356. 

Georgia. — Dibble  v.  Brown,  12  Ga.  217, 
56  Am.  Dec.  460. 

Kansas. — Kansas,  etc.,  R.  Co.  v.  Mor- 
rison, 34  Kan.  502,  55  Am.  Rep.  252,  9 
Pac.  225,  23  Am.  &  Eng.  R.  Cas.  481. 

Missouri. — Hubbard  v.  Mobile,  etc.,  R. 
Co.,  112  Mo.  App.  459,  87  S.  W.  52. 


New  York. — Grant  v.  Newton,  1  E.  D. 
Smith  95. 

South  Carolina.  —  Vlasservitch  v.  Au- 
gusta, etc.,  R.  Co.,  85  S.  C.  291,  67  S.  E. 
306,  35  R.  R.  R.  721,  58  Am..  &  Eng.  R. 
Cas.,  N.  S.,  721. 

Te.vas. — Missouri,  etc.,  R.  Co.  v.  Meek, 
33  Tex.   Civ.  App.  47,  75   S.  W.   317. 

21.  Dibble  v.  Brown,  12  Ga.  217,  56  Am. 
Dec.  460.  See  Chicago,  etc.,  R.  Co.  v. 
Whitten,  90  Ark.  462,  119  S.  W.  835,  32  R. 
R.  R.  152,  55  Am.  &  Eng.  R.  Cas.,  N.  S., 
152,  21  Am.  &  Eng.  Ann.  Cas.  726;  Brock 
V.  Gale,  14  Fla.  523,  14  Am.  Rep.  356;  Bo- 
mar V.  Maxwell,  28  Tenn.  (9  Humph.) 
621,  51  Am.  Dec.  682. 

In  Hubbard  v.  Mobile,  etc.,  R.  Co.,  112 
Mo._  App.  459,  87  S.  W.  52,  an  action 
against  a'  railroad  for  loss  of  a  passen- 
ger's baggage,  it  was  held  that  whether 
the  articles  lost,  consisting  of  opera 
glasses,  jewelry,  watches,  diamonds,  etc., 
were  baggage  or  not,  that  is  articles  of 
personal  comfort,  convenience  and  orna- 
ment usually  taken  on  journeys,  was 
properly  left  to  the  jury. 

22.  Winter  clothing  in  summer. — Mis- 
souri, etc.,  R.  Co.  V.  Meek,  75  S.  W.  317, 
33   Tex.   Civ.   App.   47. 

23.  Jones  v.  Priester,  1  Texas  App.  Civ. 
Cas.,   §   613. 

24.  Questions  as  to  quantity  and  value. 
—Florida.— Brock  v.  Gale,  14  Fla.  523,  14 
Am.   Rep.   356. 

Illinois. — Illinois  Cent.  R.  Co.  v.  Cope- 
land,  24  111.  332,  76  Am.  Dec.  749. 

Kansas. — Kansas,  etc.,  R.  Co.  v.  Mor- 
rison, 34  Kan.  503,  55  Am.  Rep.  253,  9 
Pac.  325,  23  Am.   &  Eng.   R.  Cas.  481. 

New    York. — Merrill    v.    Grinnell,    30    N. 
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exceeded  in  value  that  usually  taken  by  passengers  of  like  station  is  for  the 
jury.25^  The  amount  of  money  which  a  passenger  may  carry  as  baggage  de- 
pends upon  the  length  of  the  journey,  the  circumstances  and  condition  of  the 
passenger,  and  other  questions  which  are  to  be  determined  by  the  jury.2«  So 
the  question  of  the  reasonableness  of  the  amount  of  money  carried  by  a  pas- 
senger in  his  trunk  for  traveling  expenses  is  one  of  fact .^'^  In  an  action  by  a 
mechanic  against  a  carrier  for  lost  tools  checked  as  baggage,  it  was  for  the  jury 
to  determine  whether  the  tools  were  reasonable  in  quantity,  and  of  a  character 
usually  carried  by  mechanics  like  plaintiff  for  their  personal  use  at  their  desti- 
nations, and  hence  such  as  could  be  regarded  as  baggage.^^ 

§§  3446-3447.  Extra  Baggage  and  Special  Contracts— §  3446.  In 
General. — A  carrier  may,  by  express  or  implied  agreement,  waive  the  right  to 
refuse  to  transport  as  baggage  anything  but  the  usual  personal  effects  of  a  pas- 
senger.^s  And  if  proprietors  of  railroads,  steambpats,  stage  coaches  and  omni- 
buses, etc.,  who  are  engaged  in  the  business  of  transporting  passengers,  holding 
themselves  out  to  the  world  as  persons  exercising  a  public  employment,  and  as 
being  ready  to  carry  goods  for  hire,  receive  extra  baggage,  to  be  carried  for 
compensation,  they  are,  as  to  such  extra  baggage,  liable  as  common  carriers.^" 

Knowledge  of  Agent. — It  is  held  that  a  carrier  whose  agent  sells  a  ticket 
to  a  passenger,  and  checks  his  valise,  is  not  bound  by  the  knowledge  of  the  agent 
that  the  valise  contains  only  merchandise,  where  such  knowledge  did  not  come 
to  the  agent  in  the  transaction  of  the  carrier's  business,  but  in  the  purchase  of 
personal  wearing  apparel.^  ^ 

§  3447.  Authority  of  Carrier's  Agents. — It  may  be  stated,  as  a  general 
rule,  that  a  baggage  master,  or  other  agent  of  the  carrier  clothed  with  a  baggage 
master's  authority,  has  implied  authority  to  accept  a  particular  article  as  bag- 
gage, and  the  carrier  can  not  question  his  decision,  except  on  the  ground  of 
fraud  and  collusion.-'^     ■\:\'here  a  railroad  company  places  a  baggage  master  in 

Y.   504;    Rawson   v.   Penn.sylvania   R.   Co.,  27.  IMerrill  v.  Grinnell,  30  N.  Y.  594. 

2  Abb.  Prac,  N.  S.,  220,  affirmed  in  48  N.  28.    Tools.— :Missouri,     etc.,    R.     Co.    v. 

Y.    213,   3   Am.   R.    Rep.   528,   8   Am.   Rep.  Meek,  75  S.  W.  317,  33  Tex.  Civ.  App.  47. 

543;  Fairfax  v.  New  York,  etc.,  R.  Co.,  73  Tools  of  jeweler. —  Kansas,  etc.,  R.  Co. 

N.   Y.   167,  29   Am.   Rep.   1J9.  v.    Morrison,   34   Kan.   502,    9    Pac.   225,   55 

United  States. — Railroad   Co.  v.   Fraloff,  Am.  Rep.  252,  23  Am.  &  Eng.  R.  Cas.  481. 

100  U.  S.  24,  25  L.  Ed.  531,  affirming  Fed.  29.    Special    contracts.— Wells    v.    Great 

Cas.   No.   5,026,  12  Blatchf.  484.  Northern  R.  Co.,  59  Ore.  165,  114  Pac.  93, 

Oregon. — Oakes     v.    Northern    Pac.     R.  116  Pac.  1070,  34  L.  R.  A.,  N    S     818 

Co.,  20   Ore.  392,  26  Pac.  230,  23  Am.  St.  30.  Dibble  v.  Brown,  12  Ga.  217,  56  Am. 

Rep.  126,  12  L.  R.  A.  318.  Dec.   460.      See   Stoneman   v.   Erie   R.    Co. 

Te-raj.— Galveston,  etc.,  R.  Co.  v.  Fales,  (N.  Y.),  1  Sheld.  286,  affirmed  in  52  N.  Y. 

33  Tex.   Civ.  App.   457,   77   S.  W.   234,   af-  429.     And  see  post,  "Property  Other  than 

firmed   in    98   Tex.    617,    no   op.;    Interna-  Personal    Baggage,"    §§    3475-3481. 

tional,   etc.,   R.   Co.  v.   McCown,  2  Texas  31.    Knowledge   of  agent  acquired   out- 

App.   Civ.    Cas.,   §   712;    Missouri,    etc.,   R.       side  of  line  of  duty Central,  etc..  R.  Co. 

Co.  V.   Meek,  33  Tex.   Civ.  App.  47,  75  S.  v.  Joseph,  125  Ala.  313,  28  So.  35. 

W.  317;   Missouri  Pac.  R.  Co.  v.  York,  2  32.     Authority     of     carrier's      agents. — 

Texas    App.    Civ.   Cas.,    §    638;     Tones   v.  United  States. — Strouss    v.    Wabash,    etc., 

Priester,   1   Texas   App.    Civ.   Cas.,   §   613;  R.   Co.,   17   Fed.   209. 

614;  Bonner  v.  Blum  (Tex.  Civ.  App.),  25  Arkansas. — St.     Louis,     etc.,     R.     Co.    v. 

S-  W.  60.  Berry,  60  Ark.  433,  30  S.  W.  764,  28  L.  R. 

25.  Jewelry.— Bonner    v.     Blum      (Tex.  A.  501,  46  Am.  St.  Rep.  212 

Civ.  App.),  25  S.  W.  60.  /«dio«o.— Lake    Shore,    etc.,    R.    Co.    v. 

26.  Money.— International,  etc.,  R.  Co.  Foster,  104  Ind.  293,  4  N.  E.  20  54  Am 
V.  McCown,  2  Texas  App.  Civ.  Cas.,  §  712.       Rep.  319. 

Where  a  traveler  sought  to  recover  for  Iowa. — Bergstrom    v.    Chicago,    etc.,    R. 

$100   in    coin,   and    $200   in    currency,   lost  Co.,  134  Iowa  223,  111  N.  W.  818    25  R    R 

with  his  baggage,  it  was  for  the  jury,  un-  R.  140,  48  Am.  &  Eng.  R    Cas     N   S    140 

der    all    the    circumstances,    whether    the  10  L.   R.  A.,   N.   S.,  1119,  13  Am.   &  'Eng' 

sum   was   greater   than   necessary.     Jones  Ann.  Cas.  239. 

V.  Priester,  1  Texas  App.  Civ.  Cas.,  §613.  Kansas.— Chic2.%o,   etc.,   R.    Co    v    Con- 
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its  baggage  room  it  holds  out  to  the  public  that  he  has  authority  to  make  ar- 
rangement as  to  what  sort  of  baggage  shall  be  carried  by  the  company,  and  a 
contract  to  carry  extra  baggage  upon  the  payment  of  an  extra  charge  made  by 
him  will  be  binding  on  the  railroad.^*  If  property  is  offered  by  the  passenger 
to  the  carrier's  agent,  but  not  so  packed  as  to  assume  the  outward  appearance 
of  ordinary  baggage,  or  so  as  to  deceive  or  conceal  its  true  character,  it  is  within 
the  scope  of  the  agent's  business  and  duty  to  decide  whether  the  company  will 
receive  and  carry  it  as  baggage,  arid  if  so  received  to  be  forwarded,  the  carrier 
is  responsible  for  its  safe  delivery.^^  So  where  a  passenger,  ignorant  of  the 
rules  of  the  railroad  company  forbidding  its  agents  to  receive  money  for  trans- 
portation as  baggage,  delivers  to  the  baggage  agent  more  money  that  the  carrier 
is  required  to  transport,  and  informs  the  agent  of  the  amount,  the  carrier's  com- 
mon law  liability  will  attach,  if  the  agent  undertakes  to  ship  it  as  baggage,  and 
a  loss  occurs.25  And  a  carrier  is  bound  by  the  act  of  its  baggage  master  who 
receives  and  checks  a  trunk  as  personal  baggage  of  a  passenger  with  knowledge 
that  it  contains  goods  not  baggage,  without  advising  the  passenger,  ignorant 
of  the  extent  of  his  authority,  that  he  exceeds  his  authority  in  so  doing.^^ 

Contrary  View. — It  has  been  held  that  a  railroad  corporation  is  not  liable 
for  the  value  of  merchandise  checked  as  baggage,  although  the  baggage  master 
knew  it  was  merchandise,  in  the  absence  of  an  agreement  to  carry  it  as  freight, 
or  in  the  absence  of  evidence  that  the  baggage  master  had  authority  to  receive 
freight  to  be  carried  on  a  passenger  train,  or  to  bind  the  corporation  to  carry 
merchandise  as  personal  baggages'^ 

Agent  of  Connecting  Line. — Where  the  only  authority  given  by  a  railroad 
company  to  the  baggage  agent  of  a  connecting  road  is  to  check  baggage  to  all 
stations  on  the  line  of  the  former  road,  no  presumption  follows  that  such  agent 
has  authority  to  check  merchandise  over  the  line  of  said  road  under  the  guise 
of  baggage;  and  knowledge  on  the  part  of  such  agent  that  a  passenger's  trunks 
contain  merchandise,  and  not  baggage,  is  not  sufficient  to  charge  such  company 
with  knowledge. ^'^'' 

Contract  to  Furnish  Baggage  Car. — A  local  station  agent  has  no  power  as 
a  matter  of  law  to  contract  to  furnish  the  proprietor  of  a  theatrical  troupe  a 
baggage  car  at  each  week  end  for  an  indefinite  period  and  at  other  stations,  and 
to  make  such  a  contract  binding,  special  authority  to  make  it  must  be  shown,  or 
ratification.^^" 

klin,   32   Kan.   55,    3    Pac.   762,   16  Am.    &  den    to    receive    merchandise    as    passen- 

Eng.   R.   Cas.   110.  ger's  baggage. 

ilfiwoMn.— Sherlock  v.  Chicago,  etc.,  R.  ^33.   Strouss  v.  Wabash,   etc.,  R.  Co.,   17 

Co.,    85    Mo.    App.    46;    Minter    v.    Pacific  Fed.  209. 

Railroad,    41    Mo.    503,   97    Am.    Dec.   288;  34.  Property  not  so  packed  as  to  have 

Whitmore  v.  Caroline,  20  Mo.  518.  appearance  of  baggage^—Waldron  v    Chi- 

OWo.-Toledo,   etc.,   R.   Co.  v.  Ambach,  "f°'  ^'^■'   ^-   C°-  1  Dak.   351,  46  N.  W. 
10  O.  C.  C.  490    6  p.  CD.  574,  8  Am.  &  gj,   g^^   Louis,   etc.,   R.   Co.  v.   Berry,   60 

ling.    R.    Cas.,    JN.    fe.,   533.  ^^y.^  433_  33  g    -^_  .^g^^  gg  j.  R.  A.  501,  46 

England.  —  Great  Northern    R.    Co.    v.  Am.  St.  Rep.  212. 
Sheperd,   8   Exch.   30,   30   Railw.   Cas.   310,  36.   Bergstrom  v.   Chicago,   etc.,   R.   Co., 

21  L.  J.  Exch.  286.  ]34  Iowa  223,  111  N.  W.  818,  25  R.  R.  R. 

Trunk  and  piece  of  carpeting  accepted  140,   48   Am.   &   Eng.   R.   Cas.,   N.   S.,   140, 

by  baggage  master. — In  Minter  v.  Pacific  10  L.  R.  A.,   N.  S.,  1119,  13  Am.  &  Eng. 

Railroad,  41  Mo.  503,  97  Am.  Dec.  288,  it  Ann.  Cas.  239. 

is   held  that  where  a  passenger  delivered  37.  Contrary  view. — Blumantle  v.  Fitch- 

his  trunk  and  a  piece  of  carpeting  to  the  burg  R.   Co.,  127  Ma:ss.  322,  34  Am.   Rep. 

baggage    master   of   a:   passenger   railroad  376. 

train  and  received  a   check  for  his  trunk,  37a.  Agent  of  connecting  line. — Toledo, 

but  was  told  that  no  check  was  necessary  etc.,  R.  Co.  v.  Bowler,  etc.,  Co.,  63  O.  St. 

for  the  carpet  as  it  would  go  safely,  the  274,  58  N.  E.  813. 

railroad  was  liable  for  the  loss  of  the  car-  37b.  Contract  to  furnish  baggage  car. — 

pet,  although  by  the  printed  rules  of  the  Newbury   v.    Seaboard    Air    Line    R.    Co., 

company  the  baggage  master  was  forbid-  160  N.  C.  156,  76  S.  E.  238. 
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§§  3448-3457.  Delivery  to  Carrier  and  Commencemeiit  of  Liability 
— §  3448.  In  General. — The  liability  of. a  railroad  company  as  insurers  of 
luggage  commences  from  the  moment  when  it  is  placed  under  the  control  of 
one  of  their  authorized  employees  for  the  purpose  of  putting  it  in  transit.^* 
The  acceptance  of  baggage  for  transportation  by  the  employee  of  the  carrier 
at  the  station  of  another  company  where  the  carrier  receives  passengers  for 
carriage,  imposes  upon  the  carrier  the  obligation  of  a  common  carrier.^"  And 
a  steamship  engaged  in  carrying  passengers  and  their  baggage  from  one  port 
to  another  is  responsible  to  a  passenger  for  the  injury  to  the  contents  of  a  trunk 
by  its  falling  into  the  water  while  being  carried  from  a  wharf  on  board  the  ves- 
sel by  persons  in  the  employment  of  the  managers  of  the  vessel.*^  Where  plain- 
tiff left  his  trunks  with  defendant's  freight  agent  for  storage  over  night,  intend- 
ing the  next  day  to  take  them  to  the  passenger  depot  and  have  them  checked 
for  transportation,  in  an  action  to  recover  for  their  loss  before  the  owner  re- 
turned to  take  them  from  the  possession  of  the  freight  agent,  it  was  held  that 
the  railroad  company  had  never  received  them  into  its  possession  as  a  com- 
mon carrier.*^ 

§  3449.  Necessity  of  Delivery. — A  railway  company  is  not  responsible 
for  a  passenger's  baggage,  which  is  shown  never  to  have  been  delivered  to  it.*^ 
It  is  not  always  necessary,  however,  to  show  actual  delivery  and  express  ac- 
ceptance, since  there  may  be  an  implied  or  constructive  delivery  and  acceptance 
of  baggage. *3  If  there  has  been  no  delivery  to  the  carrier,  but  his  agent,  with- 
out authority,  agrees  to  take  care  of  the  baggage  as  a  matter  of  accommoda- 
tion, the  agent  is  pro  hac  the  agent  of  the  owner  of  the  baggage,  and  not  of  the 
carrier,  and  no  responsibility  against  the  latter  attaches  to  the  transaction.** 

§  3450.  Time  of  Delivery. — To  make  a  carrier  liable  for  baggage  deliv- 
ered to  it,  it  must  be  delivered  and  accepted  for  transportation  within  a  reason- 
able time  before  departure  of  the  train.*^  The  passenger  has  the  right  to  deliver  his 
baggage  to  the  carrier  such  time  before  the  starting  of  the  train  upon  which  he  in- 
tends to  take  passage  as  may  be  reasonably  necessary  for  obtaining  a  ticket  and 
checking  the  baggage.  From  the  time  delivery  is  thus  made,  the  carrier  will  be  re- 
sponsible for  its  safety,  as  a  common  carrier.*^  But  a  passenger  delivering  his  bag- 
gage at  the  station  before  it  is  necessary  to  do  so  in  order  to  have  reasonable 
time  for  obtaining  his  ticket,  checking  his  baggage,  etc.,  can  not  thereby  render 
the  carrier  liable  as  an  insurer  of  the  baggage  without  its  consent.*'^    A  railroad, 

38.  When   liability   commences. — Lovell  44.  Carrier's  agent  as  owner's  agent. 

V.  London,  etc.,  R.  Co.,  45  L.  J.  Q.  B.  476,  Southern    R.    Co.   v.    Rosenheim    &    Sons, 

34   L.  T.   127,   24  W.   R.   394,   6   R.   &   C.   T.  1    Ga.    App.    766,    5S   S.   E     81. 

Cas.  Ixix,  3  R.  &  C.  T.  Cas.  xx.  45.      Time      of     delivery. Williams    v. 

39.  Wilson  V.  Grand  Trunk  Railway,  57  Southern  R.  Co.,  155  N.   C.  260,  71   S.  E. 
Me.  138,  2  Am.  Rep.  26.  346,  42_  R.   R.   R.  105,  65   Am.   &   Eng.  R. 

40.  Moore  v.  Evening  Star,  20  La.  Ann  S,^/-'  ^"-  ^•'  ^^^'  ^^  ^™-  &  Eng.  Ann.  Cas. 


402. 


328. 


41.  Van  Gilder  v.  Chicago,  etc.,  R.  Co ,  ^  '*®-    Southern    R.    Co.    v.    Rosenheim    & 

44   Iowa   548.  Sons,  1   Ga.  App.  766,  58  S.  E.  81. 

42  Necessitv  of  Heliv^pr-.,  Pc-t  „  ^''-  Goldberg  v.  Ahnapee,  etc.,  R.  Co., 
Southe^nTan^ay,l8  s'tl^'sTsrsS  S  I  \f  Z^' ^l  ^^n'  ^9  'T.'  f  ''■/•/■  '%' 
931,  25  R.  R.  R.  573,  48  Am.  &  Eng.  R.  rL  v  Q  f-^^'  '  ^  ^"'-  ^  ^"^-  ^■ 
Cas.,  N.  S.,  573;  Southern  R.  Co.  v.  Bick-  1"      ;'  ?"  j?„„    t„     *  i 

lev    etc     Co     119   Tenn     52S    107   9    W  ^■'     '"tendmg    to     take    a    trip     on   a! 

680   14  il   R    A    4   S    859   14  AT^^!^Vn;■  steamer   which   was    to    sail    on    Monday, 

Ann    Cas    910                      '                          ^^  ''^"'  ^'^  ^^"^^  t°  ^^e  office  of  the  steam^ 

.o      r^^^,.^\^4.i          J  1-              ^  ^^'P  company  on  Saturday,  where  it  was 

43  Constructive  delivery.— Cone  v.  received  by  the  company's  agents,  who 
770  ^fi™TJ  ^p  p^,l'  ?;  ^A  ^^t'  ^Z  S-  I-  declined  to  sign  a  receipt  for  it  On  Mon- 
rl'  V  ^-  ^:,Q  o.^a'  ^%  At-  K^^'^-r,^-  '^^y  A-  ^^"t  t°  the  office  in  time  to  have 
Cas.,  A.  b.,  179,  21  Am.  &  Eng.  Ann.  Cas.  the  valise  checked  and  inquired  for  it,  but 
■t^®-  It  could  not  be  found.     The  rules  of  the 
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however,  may  be  liable  as  an  insurer,  for  a  passenger's  baggage  as  soon  as  it  is 
properly  accepted  at  night  for  transportation  by  a  train  scheduled  for  departure 
next  morning.**  And  it  has  been  held  that  where  a  passenger,  intending  to 
leave  on  an  afternoon  train,  carried  his  trunk  to  the  station  in  the  forenoon, 
and  was  there  told  by  the  agent  that  it  could  not  be  checked  until  fifteen  minutes 
before  the  starting  of  the  train,  whereupon  the  passenger  left  his  trunk  in  the 
care  of  the  agent,  it  was  held  that  the  delivery  was  complete  from  that  time.** 

§  3451.     Liability  before  Purchase  of  Ticket  or  Demand  for  Check. — 

The  liability  of  a  carrier  for  baggage  may  arise  before  the  purchase  of  a  ticket  bv 
one  intending  to  become  a  passenger,  who  has  his  baggage  placed  at  the  proper 
place  on  the  station  premises  within  a  reasonable  time  before  the  departure  of 
the  train  upon  which  the  prospective  passenger  intends  to  ride,^''  and  before  de- 
mand for  a  check. 51  A  railroad  company's  rule  that  a  person  intending  to  be- 
come a  passenger  shall  purchase  a  ticket  or  pay  fare,  before  the  company  becomes 
responsible  for  his  baggage,  is  a  reasonable  regulation,  and  may  be  enforced. ^^ 
But  if  the  company  adopts  no  such  rule,  or  if,  having  adopted,  it  adopts  a 
practice  or  custom  to  the  contrary,  or  if,  notwithstanding  such  a  rule,  it  receives 
a  person's  trunk  or  baggage,  trusting  to  his  honesty  to  purchase  the  ticket  upon 
the  train  upon  which  the  trunk  is  to  go,  it  will  be  liable  for  its  loss,  whether  that 
loss  occurs  before  or  after  the  arrival  or  departure  of  the  train,  or  before  or 
after  the  purchase  of  a  ticket. ^^ 


company  required  a  ticket  to  be  presented 
in  order  to  have  baggage  checked,  and  A. 
presented  such  a  ticket.  It  was  held  that 
the  liability  of  defendant  was  that  of  a 
warehouseman,  and  not  that  of  a  carrier. 
Miirrav  v.  International  Steamship  Co., 
170  Mass.  166,  48  N.  E.  1093,  64  Am.  St. 
Rep.  290. 

48.  Delivered  at  night  for  next  morn- 
ing train. — Alabama. — Anniston  Transfer 
Co.  V.  Gurley,  107  Ala.  600,  18  So.  209,  34 
L.    R.   A.   137. 

Connecticut. — Hickox  v.  Naugatuck  R. 
Co.,   31   Conn.   281,   83   Am.   Dec.   143. 

Iowa. — Green  v.  Milwaukee,  etc.,  R. 
Co.,  41  Iowa  410. 

North  CaroHna. — Williams  v.  Southern 
R.  Co.,  15.5  N.  C.  360,  71  S.  E.  346,  42  R. 
R.  R.  103,  65  Am.  &  Eng.  R.  Cas..  N.  S., 
105,  13  Am.  &  Eng.  Ann.  Ca.5.  328. 

Vermont. — Ouimit  v.  Henshaw,  35  Vt. 
605,   84  Am.   Dec.   646. 

G.  advised  defendant's  agent  that  she 
intended  to  take  the  train  the  following 
morning.  She  sent  her  baggage,  prop- 
erly marked,  to  the  station  the  evening 
before  her  departure,  as  was  the  custom 
with  passengers  intending  to  take  the 
morning  train,  and  it  was  locked  up  in 
defendant's  baggage  room.  Held,  that 
the  facts  constituted  an  acceptance  of  the 
baggage  by  the  carrier,  and  rendered  it 
liable  for  the  loss  of  the  trunk  and  bag- 
gage by  the  burning  of  the  depot  during 
the  night.  Green  v.  Milwaukee,  etc.,  R. 
Co.,  41  Iowa  410. 

In  Illinois  Cent.  R.  Co.  v.  Troiistine,  64 
Miss.  834,  2  So.  255,  31  Am.  &  Eng.  R. 
Cas.  99,  it  appeared  that  the  owner  left 
baggage  with  the  defendant's  baggage 
master,  with  instructions  to  ship  to  a 
certain  place  the  next  day.  This  was  on 
Friday,  and  the  baggage,  not  having  been 


shipped  as  directed,  was  consumed  by 
fire  on  Sunday.  It  was  held  that  the  de- 
fendant was  liable  as  a'  carrier. 

49.  Hickox  V.  Naugatuck  R.  Co.,  31 
Conn.   281,   83   Am.   Dec.   143. 

50.  Liability  before  purchase  of  ticket. 
— Connecticut. — Hickox  v.  Naugatuck  R. 
Co.,   31   Conn.   281,   83   Am.   Dec.   143 

Indiana. — Lake  Shore,  etc.,  R.  Co.  v. 
Fo.=:ter,  104  Ind.  293,  4  N.  E.  20,  54  Am. 
Rep.   319. 

loiva. — Green  v.  Milwaukee,  etc.,  R. 
Co.,   41   Iowa  410. 

Mississippi. — Coffee  v.  Louisville,  etc., 
R.  Co.,  76  Miss.  569,  25  So.  157,  45  L.  R. 
A.  113,  71  Am.  St.  Rep.  535. 

South  Carolina.  —  Cone  v.  Southern 
Railway,  85  S.  C.  524,  67  S.  E.  779,  36  R. 
R.  R.  179,  59  Am.  &  Eng.  R.  Cas.,  N.  S., 
179,  21  Am.  &  Eng.  Ann.  Cas.  158. 

England. — Lovell  v.  London,  etc.,  R. 
Co.,  45  L.  J.  Q.  B.  476,  34  L.  T.  127,  24  W. 
R.  394,  6  R.  &  C.  T.  Cas.  Ixix,  3  R.  & 
C.  T.  Cas.  XX. 

When  a  porter  receives  luggage  at  the 
entrance  of  a  station  for  the  purpose  of 
labelling  it  and  putting  it  in  the  train, 
the  company  is  liable  for  its  safety,  al- 
though the  passenger  has  not  yet  taken 
a  ticket.  Lovell  v.  London,  etc.,  R.  Co., 
45  L.  J.  Q.  B.  476.  34  L.  T.  127,  24  W.  R. 
394,  6  R.  &  C.  T.  Cas.  Ixix,  3  R.  &  C. 
T.   Cas.  XX. 

51.  Liability  before  demand  for  check. 
— Cone  V.  Southern  Railway,  85  S.  C.  524, 
67  S.  E.  779,  36  R  R.  R.  179,  59  Am.  & 
Eng.  R.  Cas.,  N.  S.,  179,  21  Am.  &  Eng. 
Ann.  Cas.  158. 

52.  Validity  of  rule. — Lake  Shore,  etc., 
R.  Co.  V.  Foster,  104  Ind.  393,  4  N.  E.  20, 
54  Am.   Rep,   319. 

53.  Lake  Shore,  et«,  R.  Co.  v.  Foster, 
4  N.  E.  20,  104  Ind.  293,  54  Am.  Rep.  319. 
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§§  3452-3453 

§  3452.  Place  of  Delivery. — As  a  general  rule,  where  a  carrier  has  pro- 
vided a  regular  and  suitable  place  at  its  depot  for  receiving  baggage,  delivery  of 
baggage  to  it  can  only  be  accomplished  by  depositing  it  there.'*  It  has  been  held 
that  leaving  baggage  at  the  yard  of  an  inn  whence  the  vehicle  of  the  carrier 
departs,  will,  in  <the  absence  of  special  agreement  or  custom,  not  suffice.^'  And 
where  a  trunk  containing  a  large  sum  of  money  was  left  by  the  owner  in  the 
care  of  the  baggage  keeper  of  a  boat,  contrary  to  the  advice  and  instruction  of 
the  captain  of  the  boat,  who  said  that  the  office  was  the  proper  place  of  deposit, 
the  owner  replying  that  he  would  take  care  of  the  trunk  himself,  it  was  held 
that  there  was  no  delivery. ^^  The  place  of  delivery,  however,  may  be  varied  by 
special  agreement  or  by  usage.^'^  And  a  delivery,  if  accepted  by  the  carrier, 
may  be  made  at  a  place  other  than  where  such  deliveries  are  usually  made.'* 

§  3453.  Notice  to  Carrier. — As  a  rule,  notice  must  be  given  to  an  author- 
ized agent  of  the  carrier  when  baggage  is  taken  to  a  railroad  station  or  other 
place  where  baggage  is  usually  received,  in  order  to  make  the  carrier  liable.'* 
Thus,  the  placing  of  baggage  in  the  carrier's  conveyance  without  his  knowledge 
does  not,  as  a  general  rule,  constitute  delivery.^"  And  where  a  passenger  en- 
tered a  railway  car  just  before  the  train  started,  left  his  valise  on  a  vacant  seat, 
and  went  out,  it  not  appearing  that  any  one  was  in  charge  of  the  train  at  that 
time,  and  on  coming  back  soon  afterward  found  that  it  was  gone,  it  was  held 
that  there  was  no  delivery.®^  By  course  of  business,  however,  the  carrier  may 
be  held  bound  for  the  delivery  of  baggage,  where  it  is  deposited  in  the  usual 
place  for  the  reception  of  baggage,  though  no  notice  thereof  is  given  to  the  car- 
rier or  his  agent.®  ^  And  where  there  is  a  custom  that  baggage  for  transpor- 
tation shall  be  deposited  at  a  particular  place,  and  it  appears  that  baggage  was 
thus  deposited,  an  acceptance  by  the  carrier  may  be  inferred.^^ 


54.  Place  of  delivery. — Where  a  rail- 
road provided  a  regular  and  safe  place 
at  its  depot  for  receiving  baggage,  and 
there  was  a  safe  road  leading  thereto,  de- 
livery of  baggage  to  the  railroad  in  such 
sense  as  to  make  it  responsible  for  in- 
jury thereto  could  not  be  accomplished 
by  unloading  the  baggage  from  a  dray, 
in  -the  absence  of  the  station  officials, 
onto  a  wheeled  truck  close  to  the  edge 
of  the  platform  near  the  track.  Lennon 
V.  Illinois  Cent.  R.  Co.,  103  N.  W.  343, 127 
Iowa  431. 

55.  Buckman  v.  Levi,  3  Camp.  414;  Sel- 
way  V.  Holloway  (Eng.),  1  Ld.  Raym.  46. 

56.  Senecal  v.  Richelieu  (Eng.),  15  L. 
C.   Jur.   l._ 

57.  Special  agreement  or  usage. — Green 
V.    Milwaukee,   etc.,    R.   Co.,   38    Iowa   100. 

58.  Phillips  V.  Earle  (Mass.),  8  Pick. 
182. 

If  a  message  be  left  at  the  booking  of- 
fice of  a  common  carrier  from  N.  to  L., 
for  his  van  to  call  for  plaintiff's  luggage 
at  another  inn,  for  the  purpose  of  its  be- 
ing carried  to  L.,  and  the  carrier's  em- 
ployee and  van  go  to  the  other  inn,  and 
the  plaintiff's  luggage  be  there  put  into 
such  van,  and  afterwards  lost  therefrom, 
the  carrier  is  liable  for  loss,  just  as  he 
would  be  if  the  luggage  had  been  ac- 
cepted for  carriage  at  the  carrier's  book- 
ing office.  Davey  v.  Mason,  41  Eng.  C. 
L.   30. 

59.  Notice  to  carrier. — Williams  v. 
Southern  R.  Co.,   195   N.   C.  260,  71  S.   E. 


346,  42  R.  R.  R.  105,  65  Am.  &  Eng.  R. 
Cas.,  N.  S.,  105,  13  Am.  &  Eng.  Ann.  Cas. 
328;  Gregory  v.  Webb,  40  Tex.  Civ.  App. 
360,  89  S.  W.  1109. 

60.  Leigh  V.  Smith,  1  C.  &  P.  638. 
Trunk  deposited  on  steamboat  in  usual 

place. — Plaintiff  intending  to  take  pas- 
sage on  the  steamboat  of  defendants,  de- 
posited his  trunk  on  board  in  the  usual 
place  for  baggage,  but  without  putting 
it  in  charge  of  any  person,  or  notifying 
any  one  employed  on  the  boat  of  such 
deposit  or  of  his  intention  to  take  pas- 
sage, and,  while  temporarily  absent  from 
the  boat,  she  started  on  her  trip  and  he 
was  left.  The  trunk  could  not  afterwards 
be  found.  It  was  held  that  it  appeared 
from  these  facts  that  there  was  no  con- 
structive delivery  and  acceptance  of  the 
trunk  as  baggage  by  the  carrier.  Wright 
f.  Caldwell,  3  Mich.  51. 

61.  Kerr  v.  Grand  Trunk  R.  Co.,  24  U. 
C.  C.  P.  209. 

62.  Effect  of  custom. — Green  v.  Milwau- 
kee, etc.,  R.  Co.,  38  Iowa  100;  Najac  v. 
Boston,  etc.,  R.  Co.  (Mass.),  7  Allen  329, 
83  Am.  Dec.  686;  jNlinter  z'.  Pacific  Rail- 
road, 41  Mo.  503,  97  Am.  Dec.  288;  Cam- 
den, etc.,  Transp.  Co.  v.  Belknap  (N.  Y.); 
21  Wend.  354;  Williams  v.  Southern  R. 
Co.,  155  N.  C.  260,  71  S.  E.  346,  42  R.  R. 
R.  105,  65  Am.  &  Eng.  R.  Cas.-,  N.  S.,  105, 
18  Am.  &  Eng.  Ann.  Cas.  328. 

63.  Merriam  v.  Hartford,  etc.,  R.  Co., 
20  Conn.  354,  52  Am.  Dec.  344. 
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§  3454.  What  Constitutes  Delivery  in  General. — To  render  a  carrier 
liable  for  baggage  the  owner  need  not  have  placed  himself  in  such  situation  that 
he  cannot  withdraw  the  baggage.  The  question  of  liability  is  determined  by  the 
intention  of  the  owner  at  the  time  he  places  his  baggage  in  the  hands  of  the 
carrier's  servants.®*  The  delivery  of  a  trunk  to  a  common  carrier  for  carriage, 
however,  is  not  complete  while  the  trunk  remains  in  the  traveler's  private  dwell- 
ing, though  a  check  or  receipt  therefor  may  have  been  issued  by  the  carrier.^^ 
And  when  a  passenger  gives  baggage  to  the  carrier  with  a  request  to  retain  it 
until  he  is  ready  to  go,  this  will  not  be  such  a  delivery  as  will  bind  the  carrier  as 
such.®®  Where,  by  a  regulation  of  the  carrier,  known  to  plaintiff,  no  baggage 
could  be  received  except  for  immediate  shipment,  and  the  baggage  agent  took 
charge  of  plaintiff's  trunks  as  an  accommodation  to  plaintiff,  and  they  were  burned 
before  plaintiff  gave  directions  to  ship,  the  carrier  can  not  be.  held  for  the  loss.®'' 

Violation  of  Instructions  by  Agent. — Where  a  transfer  agent  with  author- 
ity to  check  baggage  checked  the  baggage  of  one  who  subsequently  purchased  a 
ticket,  the  fact  that  the  agent  violated  his  instructions  not  to  check  baggage  for  a 
person  unless  he  produced  a  ticket  was  immaterial  on  the  issue  of  the  liability 
cf  the  carrier  for  loss  of  the  baggage.®^ 

Mere  Acceptance  of  Check  of  Another  Company. — Where  a  station  agent 
accepted  a  check  issued  by  another  railroad  for  a  trunk  then  at  another  station 
common  to  both  railroads,  and  at  which  they  had  a  common  agent,  and  agreed 
to  have  the  trunk  forwarded  to  the  destination  of  the  person  delivering  the 
check,  but  the  trunk  was  not  forwarded,  and  was  subsequently  burned  while  at 
the  station  at  which  it  was  when  the  check  was  accepted,  it  was  held  that  there 
was  no  constructive  delivery  of  the  trunk  to  the  railroad  whose  agent  accepted  the 
check,  so  as  to  render  it  liable  for  the  loss  of  the  trunk.®^ 

§  3455.  To  Whom  Delivery  May  Be  Made.— It  is  held  that  delivery  if 
made  to  a  servant  or  agent  of  the  carrier,  must  be  to  such  an  one  as  is  instructed 
to  receive  baggage,  and  not  one  engaged  in  other  duties.'^*'  But  as  a  general  rule, 
a  passenger  may  deliver  his  baggage  to  any  person  at  a  station  of  the  carrier,  who 
has  apparent  authority  to  accept  it  on  the  part  of  the  carrier.'^'^     When  one  took 

64.  What  constitutes  delivery  in  gen-  checked.  He  deposited  his  valise  in  an 
eral. — Green  v.  Milwaukee,  etc.,  R.  Co.,  unlocked  room,  calling  the  attention  of 
41  Iowa  43  0.  two  or  three  cabin  boys  to  the  fact,  ask- 

65.  Hoskins  v.  Southern  Pac.  Co.,  148  ing  whether  it  would  be  safe,  and  rcceiv- 
111.  App.  11,  affirmed  in  90  N.  E.  069.  '"S  an   affirmative   answer.     When   he   re- 

66.  Grosvenor  v.  New  York  Cent.  R.  "^^P"^^  '°  ^'^  '°°Y''  ^^^  l?}'^?  ™f  ^  ^°"«- 
Co.,  39  N.  y.  34,  5  Abb.  Prac,  N.  S.,  Jh^re  was  a  porter  on  the  boat  whose 
o.r  dutv  it  was  to  receive  and  check  baggage, 

67.  Illinois  Cent.  R.  Co.  v.  Troustine,  J^"'^*^  P'^'"''*^  '^"^w-  7Vf^  T^'.T  ^'''" 
64  Miss.  834,  3  So.  255,  31  Am.  &  Eng.  dence  of  any  usage  of  defendant  to  ac- 
R     Cas     99  '''^P      delivery    in    that    way;    nor    of    any 

.,'.,'.           ,    .              .             ■,-,,,,  specific    direction    or   assent    on    the    part 

68.  Violation  of  mstructions.—Wolf  v.  „f  tj^^  carrier;  nor  was  there  any  finding 
Grand  Rapids,  etc.,  Railway,  149  Mich.  ^y  the  jury  that  the  carrier  was  guilty 
75,  112  N.  W.  732.  Qf  negligence  in   not  providing  the  state- 

69.  Mere  acceptance  of  check  of  another  room  door  with  a  suitable  lock  and  key, 
company. — Southern  R.  Co.  v.  Bickley,  according  to  the  custom  of  such  car- 
etc,  Co.,  119  Tenn.  538,  107  S.  W.  680,  riers,  and  that  such  negligence  caused 
14  L.  R.  A.,  N.  S.,  859,  14  Am.  &  Eng.  the  loss.  Held,  that  there  was  no  de- 
Ann.   Cas.   910.  livery  of  the  valise  to  the  carrier,  and  he 

70.  To  whom  delivery  may  be  made.—  was  not  liable  for  its  loss.  Gleason  v. 
Gleason  v.  Goodrich  Transp.  Co.,  32  Wis.  Goodrich  Transp.  Co.,  33  Wis.  85,  14  Am. 
85,   14   Am.   Rep.    716.  ReP-    716. 

A  passenger  on  a  steamboat  asked  for  71.  Wolf  v.  Grand  Rapids,  etc.,  Railway, 

the    key    to    the    stateroom    assigned    him  149    Mich.    75,    112    N.    W.    732;    Battle    v. 

by  the  clerk,  and,  being  told  that  no  keys  Columbia,  etc..  Railroad,  70  S.   C.  339,  49 

were    given    out,    replied   that   he   wanted  S.    E.   849;    International,    etc.,    R.    Co.   v. 

to   place   his   baggage   where   it  would    be  FoUiard,  C6  Tex.  603,  1  S.  W.  624,  59  Am. 

safe    while    he    went     to    get    his     trunk  Rep.    633. 
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a  trunk  to  the  baggage  room  of  a  railway  company  and  found  it  locked,  and  left 
it  outside  the  door,  went  in  the  ticket  office,  and  informed  the  ticket  agent  of 
the  fact,  who  said  "all  right,"  it  was  held  that  as  the  ticket  agent  was  apparently 
in  charge  of  the  depot,  there  was  evidence  showing  a  delivery,  even  if  another 
agent  had  charge  of  the  business  of  receiving  freight.^  ^  Where  the  trunk  of  a 
passenger  is  delivered  to  the  only  person  in  charge  of  the  station,  who  is  at  the 
time  engaged  at  a  telegraph  instrument,  by  depositing  it  at  the  place  indicated 
by  him,  and  giving  him  at  the  time  directions  as  to  checking,  and  notice  that  the 
owner  would  soon  appear,  and  that  he  would  attend  to  it,  it  is  a  delivery  to  the 
carrier  J  ^  And  a  railway  passenger  is  justified  in  regarding  the  man  whom  he 
sees  handling  the  baggage  at  its  station  as  the  proper  agent  of  the  railway  com- 
pany for  receiving  baggageJ* 

To  Other  than  Carrier's  Employee. — When  a  passenger  notifies  the  em- 
ployees of  a  railroad  company  of  his  wish  that  his  baggage  go  with  him,  it  is 
the  duty  of  the  company  to  take  charge  of  it,  and  the  company  is  liable  as  a  com- 
mon carrier,  as  for  a  breach  of  that  duty,  if  the  passenger,  having  been  directed 
by  an  employee  of  the  company  where  to  deposit  his  baggage,  delivered  it  at  the 
place  designated,  but,  by  mistake,  to  another  than  an  employee  of  the  company J^ 
Where,  when  a  passenger  arrived  at  the  station  the  baggage  master  of  the  road 
over  which  she  was  to  travel  was  absent  and  she  delivered  her  baggage  to  the 
baggage  master  of  another  road  which  used  the  same  station,  as  was  customary 
under  such  circumstances,  it  was  held  that  this  constituted  delivery  to  the  former 
road.'^e 

§  3456.  Carrier's  Duty  to  Take  Charge  of  Baggage.^ — When  a  passen- 
ger notifies  the  servants  of  a  railway  company  of  his  wish  that  his  baggage  go 
with  him,  it  is  the  duty  of  the  company  to  take  charge  of  it.'"'  And  while  it  is 
a  reasonable  regulation  that  baggage  shall  not  be  checked  until  a  ticket  is  pro- 
cured, a  carrier  can  not  refuse  to  take  charge  of  baggage  until  the  procurement 
of  a  ticket.''^  The  proprietors  of  a  railroad,  who  receive  passengers  and  com- 
mence their  carriage  at  the  station  of  another  road,  are  bound  to  have  an  em- 
ployee there  to  take  charge  of  baggage.''^ 

§  3457.  Goods  Awaiting  Transportation. — After  baggage  has  been  de- 
livered to  and  accepted  by  the  carrier  for  carriage,  its  responsibility  of  its  safety 
while  it  is  awaiting  transportation  is  that  of  a  common  carrier,  and  not  of  a  ware^ 
houseman. s°  And  a  carrier  is  liable  for  the  personal  baggage  of  a  passenger 
delivered  to  and  received  by  it  solely  for  transportation,  and  not  for  storage,  al- 
though for  the  convenience  of  the  carrier  the  passenger  consents  to  delay  in  the 
transportation,  and  it  is  put  in  the  baggage  room  and  destroyed  by  fire  the  day 
after  the  delivery. ^^ 

§§  3458-3461.  Checks  and  Receipts,  and  Checking  Baggage — 
§  3458.  Nature  and  Functions  of  Checks  and  Receipts. — The  ordinary 
baggage  check  is  not  regarded  as  embodying  the  contract  of  carriage,  but  only  as 

72.   Rogers   v.   Long   Island   R.   Co,    (N.  etc.,  R.  Co.  v.   Folliard,   66  Tex.   603,   1  S. 

Y.),   2   Lans.   269.  W.    624,   59   Am.   Rep.   632. 

T3    Battle    v.    Columbia',    etc.,    Railroad,  78.    Houston,    etc.,    R.    Co.   v.    Anderson 

70   S.   C.   329,   49   S.   E.   849.  (Tex.  Civ.  App.),  147  S.  W.  353. 

74.  Ouimit  v.  Henshaw,  35  Vt.  605,  84  79.  Employee  at  station  of  another 
Am.  Dec.  646.  company. — Wilson   v.   Grand  Trunk   Rail- 

75.  To  other  than  carrier's  employee.-  ^'^^'  ^1  ^^-  ^^S,  2  Am.  Rep.  26.      _ 
International,   etc.,   R.   Co.  v.   Folliard,   66  ^  8°-     ^°°^^,      awaitmg    transportabon.- 
Tex.  603,  1  S.  W.  624,  59  Am.  Rep.  632.  9,T\u    Milwaukee    etc.,  R.  Ca,  41  Iowa 

„.    ,      ,            „  ,,     '.         „    ^      ;-■»«•        N  410;    Shaw    v.    Northern    Pac.    R.    Co.,    40 

.  ^    r'"£''".'''A^"^'"^''  ^-  ^°-  *^^^^'-)'  Minn.    144,    41    N.    W.    548;     Fleischman, 

5  Cush.  69,  ol  Am.  Dec.  44.  et^_^    Co.   v.    Southern    Railway,    76    S.    C. 

77.   Duty  to  take  charge  of  baggage. —  237,  56  S.  E.  974,  9  L.  R.  A.,   N.  S.,  519. 

Jordan   v.    Fall    River   R.    Co.    (Mass.),   5  81.  Shaw  z:   Northern   Pac.     R.   Co.,  40 

Cush.   69,   51   Am.   Dec.   44;    International,  Minn.  144,  41   N.  W.  548. 
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a  voucher  or  token  to  enable  the  passenger  to  reclaim  his  baggage  at  the  end  of  his 
journey. 82  j^-  jg  intended  as  evidence  of  the  identity  of  the  baggage.*^  A  check, 
however,  may  be  admissible  in  evidence  to  show  the  nature  of  the  carrier's  con- 
tract.^* And  it  is  held  that  a  baggage  check  is  evidence  that  the  party  holding  it 
has  purchased  the  rights  of  a  passenger. s'  The  delivery  of  a  check  to  a  passen- 
ger is  intended  to  relieve  him  of  any  care  or  superintendence  of  his  baggage, 
while  on  its  journey,  and  devolves  such  care  upon  the  agents  of  the  several  roads 
over  which  it  passes.*^ 

As  Evidence  of  Ownership. — Possession  of  a  baggage  check  is  prima  facie 
evidence  of  ownership  or  authority  to  receive  the  baggage. ^'^ 

As  Evidence  of  Delivery  to  Carrier. — The  possession  of  a  baggage  check 
by  a  railroad  passenger  is  prima  facie  evidence  that  the  carrier  has  received  and 
IS  in  possession  of  his  personal  baggage.^*  But  the  presumption  of  the  receipt 
of  the  baggage  by  the  carrier  arising  from  the  possession  of  its  check  is  prima 
facie  only,  and  may  be  rebutted. ^^  The  carrier  may  show  that  the  check  or  re- 
ceipt was  obtained  by  the  passenger  without  the  article  in  question  actually  pass- 
ing into  the  hands  of  the  carrier.®''  Where  a  railway  company  received  a 
passenger's  check  for  baggage  not  yet  received  from  another  carrier,  giving  its 
own  check  in  lieu  thereof,  and  it  appeared  that  it  had  surrendered  the  check  so  re- 
ceived to  the  other  carrier,  this  was  held  to  show  that  the  baggage  had  been  re- 


82.  Nature  and  function  of  baggage 
checks. — Hickox  v.  Naugatuck  R.  Co.,  31 
Conn.  381,  S3  Am.  Dec.  143;  Hoskins  v. 
Southern  Pac.  Co.,  148  Til.  App.  11,  af- 
firmed in  90  N.  E.  669;  Isaacson  v.  New 
York,  etc.,  R.  Co.,  94  N.  Y.  278,  16  Am. 
&  Eng.  R.  Cas.  1,88,  46  Am.  Rep.  143; 
Soviero  v.  Westcott  Exp.  Co.,  94  N.  Y. 
S.  375,  47  Misc.  Rep.  596;  Park  v.  South- 
ern Railway,  78  S.  C.  303,  58  S.  E.  931, 
25  R.  R.  R.  573,  48  Am.  &  Eng,  R.  Cas., 
N.  S.,  573. 

83.  Hickox  v.  Naugatuck  R.  Co.,  31 
Conn.    281,    83    Am.    Dec.    143. 

84.  Wilson  V.  Chesapeake,  etc.,  R.  Co., 
62  Va.    (21   Gratt.)   654. 

85.  Illinois  Cent.  R.  Co.  v.  Copeland,  24 
111.    332,   76  Am.   Dec.   749. 

86.  Relief  from  care  of  baggage.  — 
Check  V.  Little  Miami  R.  Co.,  3  Disn.  337, 
13  O.  Dec.  Reprint  146;  Philadelphia,  etc., 
R.  Co.  V.  Harper,  39  Md.  330. 

Relieves  passenger  of  duty  of  seeing 
that  baggage  properly  placed  aboard 
train. — Savannah,  etc.,  R.  Co.  v.  Mcin- 
tosh, 73  Ga.  533,  37  Am.  &  Eng.  R.  Cas. 
369. 

87.  As  evidence  of  ownership. — St. 
Louis,  etc.,  R.  Co.  v.  Stone,  78  Ark.  318, 
95  S.  W.  470;  Hickox  v.  Naugatuck  R. 
Co.,   31  Conn.  381,  83  Am.  Dec.  143. 

A  check  for  baggage  is  prima  facie  evi- 
dence that  the  baggage  it  represents  has 
been  delivered  to  the  issuing  company 
by  the  person  to  whom  the  check  was 
issued.  Chicago,  etc.,  R.  Co.  v.  Steear, 
53   Neb.   95,  73   N.  W.   466. 

88.  Check  as  evidence  of  delivery  to 
carrier. — Colorado. — Denver,  etc.,  R.  Co. 
V.  Roberts,  6  Colo.  333. 

Georgia. — Atlanta  Baggage,  etc.,  Co.  v. 
Mizo,  4  Ga.  App.  407,  61  S.  E.  844. 
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Illinois. — Chicago,  etc.,  R.  Co.  v.  Clay- 
ton, 78  111.  616;  St.  Louis,  etc.,  R.  Co.  v. 
Hawkins,  39  111.  App.  406;  Illinois  Cent. 
R.  Co.  V.  Copeland,  34  111.  333,  76  Am. 
Dec.   749. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v. 
Brewer,   30    Kan.   669. 

Minnesota. — Ahlbeck  v.  St.  Paul,  etc., 
R.  Co.,  39  Minn.  434,  40  N.  W.  364,  13 
Am.   St.   Rep.   661. 

Nebraska. — Chicago,  etc.,  R.  Co.  v. 
Steear,  53  Neb.  95,  73  N.  W.  466. 

New  York. — Davis  v.  Cayuga,  etc.,  R. 
Co.,  10  How.  Prac.  330. 

South  Carolina.  —  Cone  v.  Southern 
Railway,  85  S.  C.  534,  67  S.  E.  779,  36 
R.  R.  R.  179,  59  Am.  &  Eng.  R.  Cas.,  N. 
S.,  179,  31  Am.  &  Eng.  Ann.  Cas.  158; 
Park  V.  Southern  Railway,  78  S.  C.  303, 
58  S.  E.  931,  35  R.  R.  R.  573,  48  Am.  & 
Eng.  R.  Cas.,  N.  S.,  573;  Dill  v.  South 
Carolina  R.  Co.,  7  Rich.  L.  158,  63  Am. 
Dec.   407. 

Tennessee. — Louisville,  etc.,  R.  Co.  v. 
Weaver,  77  Tenn.  (9  Lea)  38,  43  Am.  Rep. 
654,  16  Am.   &  Eng.   R.   Cas.  218. 

Virginia. — Wilson  v.  Chesapeake,  etc., 
R.  Co.,  62  Va.   (31  Gratt.)   654. 

The  possession  of  a  check  by  the  pas- 
senger, and  evidence  that  carriers  only 
give  checks  when  fares  have  been  paid 
and  their  baggage  has  been  received,  suf- 
ficiently proves  receipt  of  baggage.  Da- 
vis V.  Cayuga,  etc.,  R.  Co.  (N.  Y.),  10 
How.  Prac.  330. 

89.  Presumption  may  be  rebutted. — 
Chicago,  etc.,  R.  Co.  v.  Clayton,  78  111. 
616. 

90.  Hoskins  v.  Southern  Pac.  Co.,  148 
111.  App.  11,  judgment  affirmed  in  90  N. 
E.    669. 
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ceived  by  the  railway  company.^i  Where  a  railway  company  issued  to  a  pas- 
senger its  check  for  baggage,  without  having  received  the  same  from  another 
company,  for  the  purpose  of  accommodating  the  passenger,  the  check  was  prima 
facie  evidence  of  a  delivery  to  it  of  the  baggage,  rebuttable  only  by  direct  proof 
that  the  baggage  was  never  received.®^ 

§  3459.  Duties  and  Liabilities  of  Carrier. — Upon  receiving  the  baggage 
of  a  passenger,  it  is  the  duty  of  the  carrier  to  check  or  otherwise  receipt  for  the 
same  with  due  care.*^  And  where  a  passenger  buys  a  ticket  from  a  point  on 
the  carrier's  line  to  a  station  on  another  line  with  which  a  connection  is  made  at 
a  junctional  point,  the  carrier  must  check  the  baggage  to  the  point  of  destination 
and  can  not  require  the  passenger  to  recheck  at  the  junctional  point.^* 

Failure  to  Buy  Ticket. — The  carrier  is  responsible  where  it  gives  a  check 
for  baggage  received,  though  the  passenger  has  bought  no  ticket.^^ 

Failure  to  Furnish  Check. — Where  a  passenger  has  delivered  his  baggage 
to  a  carrier,  but  has  failed  to  receive  a  check  thfough  the  fault  of  the  latter,  he 
may  recover  for  the  loss  of  the  baggage,  though  a  regulation  of  the  carrier  re- 
quires all  baggage  to  be  checked  or  booked.®^ 

Depot  Company  as  Agent  of  Railroad. — Where  a  railroad  company's  trains, 
by  an  arrangement  with  a  depot  company,  regularly  enter  and  depart  from  the 
depot  of  the  latter,  which  is  also  intrusted  with  the  business  of  handling  and 
checking  the  baggage  of  the  railroad's  passengers,  and  furnished  by  it  with 
checks,  such  company  must  be  deemed  the  agent  of  the  railroad  company  in  re- 
spect to  such  business.*'^ 

Baggage  Checked  at  Place  Other  than  Statiou.^ — Where  a  carrier  allows 
a  person  to  check  baggage  of  the  intending  passengers  at  other  places  than  the 
station,  the  person  delivering  such  checks  is,  in  law  and  in  fact,  the  agent  of  the 
carrier  and  the  checks  delivered  by  him  become  tokens  of  a  contract  between  the 
carrier  and  prospective  passengers  for  the  transportation  of  the  latter's  bag- 
gage.®* 

§  3460.  Baggage  Company  Receiving  Railroad  Check. — Where  a  bag- 
gage company,  engaged  in  the  business  of  hauling  for  hire  trunks  and  other  bag- 
gage of  the  traveling  public,  received  from  a  passenger  a  railroad  check  for  a 
trunk,  for  which  check  it  issued  a  receipt  containing  the  number  of  the  check, 
the  baggage  company  agreeing  to  get  the  trunk  that  was  called  for  by  the  check 
and  deliver  it  to  him  as  directed,  the  baggage  company  was  under  a  legal  obliga- 

91.  Connecting  carriers. — Chicago,  etc.,  Western  R.  Co.  v.  Goodman  (Eng.),  12  C. 
R.  Co.  V.  Clayton,  78  111.  616.  B.  313. 

92.  Park  v.  Southern  Railway,  78  S.  C.  Where  plaintiff's  wife  was  a  passenger 
302,  58  S.  E.  931,  25  ,R.  R.  R.  573,  48  Am.  on  defendant's  railroad  and  placed  her 
&  Eng.  R.  Cas.,  N.  S.,  573;  Ahlbeck  v.  two  trunks  and  a  package  in  the  cus- 
St.  Paul,  etc.,  R.  Co.,  39  Minn.  424,  40  N.  tody  of  the  railroad  company,  with  re- 
W.  364,  12  Am.  St.  Rep.  661.  See  At-  quest  that  they  be  checked  to  her  des- 
lanta  Baggage,  etc.,  Co.  v.  Mizo,  4  Ga.  tination,  and  defendant's  agent  said  he 
App.  407,  61  S.  E.  844.  would  not  have  time  to  check  the  pack- 

93.  Duty  to  check.— Cleveland,  etc.,  R.  ^g^'  but  would  send  it  by  express  the 
Co.  V.   Bartram,  11   O.   St.  457.  "e>^t    day,    and   the    trunks   were    checked 

94.  Checking  baggage  over  connecting  "^^  defendant's  agents,  and  the  package, 
line.-Sullivan  v.  Southern  Railway,  74  t*'?"^^  "°t  checked  was  put  on  the  car 
S    C    377    54  S    E    586  before    the    tram    left   and    was    lost,    the 

oe    -c  -i         J    u        J-  1    ^      ^r  i  railroad  company  was  liable.     Ft.  Worth, 

95.  Failure  to  buy  ticket.-Matteson  v.  etc.,  R.  Co.  v.  McCarty,  94  S.  W.  178,  42 
New  York,  etc.,  R.   Co.,  76  N.  Y.  381.  Xex.    Civ.   App.    514. 

96.  Failure  to  furnish  check. — Hickox  97.  Depot  company  as  agent  of  railroad. 
V.  Naugatuck  R.  Co.,  31  Conn.  281,  83  —Ahlbeck  v.  St.  Paul,  etc.,  R.  Co.,  39 
Am.  Dec.  143;  Waldron  v.  Chicago,  etc.,  Minn.  424,  40  N.  W.  364,  12  Am.  St.  Rep. 
R.   Co.,  1  Dak.  351,  46  N.   W.  456;   Free-  663. 

man  v.   Newton    (N.   Y.),  3   E.   D.   Smith  98.   Baggage     checked    at    place    other 

246;  Texas,  etc.,  R.  Co.  v.  Weatherby,  41  than  station.— Kates  v.  Atlanta,  etc.,  Cab 
Tex.   Civ.   App.   409,   92   S.   W.   58;    Great       Co.,   107   Ga.  636,  34  S.   E.  372. 
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tion  to  deliver  the  trunk  as  directed,  or  return  the  railroad  check  to  the  passen- 
ger.99 

§  3461.  Surrender  of  Check. — A  stipulation  in  an  excess  baggage  check 
requiring  it  to  be  surrendered  with  ordinary  baggage  checks  given  by  the  rail- 
road in  order  to  get  baggage  is  valid.  ^ 

§§  3462-3482.  Loss  or  Injury— §§  3462-3473.  Personal  Baggage 
in  General — §  3462.  What  Law  Governs. — It  is  a  general  rule,  in  an  action 
against  a  carrier  for  the  loss  of  or  injury  to  baggage,  that  the  law  of  the  state  or 
country  in  which  the  contract  of  transportation  was  made  governs  the  rights  and 
Habilities  of  the  parties  under  it.^  Thus,  a  contract  upon  the  face  of  a  steamship 
ticket  issued  in  England  limiting  the  liability  for  loss  of  baggage,  being  valid  in 
England,  where  made,  will  be  enforced  in  Massachusetts,  although,  if  made  in 
the  latter  place,  it  would  be  void  as  against  public  policy.^  It  has  been  held,  how- 
ever, that  if  a  passenger  delivers  his  baggage  to  a  railroad  company  in  Pennsyl- 
vania, to  be  carried  to  New  York,  and  there  delivered,  the  company  is  liable,  in 
case  of  failure  to  deliver,  under  New  York  laws,  and  can  not  take  advantage  of 
a  Pennsylvania  statute  defining  the  liability  of  railroad  corporations  for  bag- 
gage.4 

§§  3463-3469.  Liability  as  Insurer— §  3463.  In  General.— A  com- 
mon carrier  of  passengers,  such  as  a  railroad  company,  stage  proprietor,  steam- 
boat owner,  and  omnibus  proprietor,  who  carries  passengers  for  hire,  as  regards 
the  passengers'  baggage,  is  liable  for  its  loss  or  injury  to  the  same  extent  as  a 
common  carrier  of  freight.  Hence,  it  is  an  insurer  of  passengers'  baggage 
against  any  loss  or  damage  not  caused  by  an  act  of  God,  the  public  enemy,  vis 
major,  the  nature  of  the  property,  the  fault  of  the  passenger  or  his  agent,^  or  the 


99.  Baggage  company  receiving  rail- 
road check. — Atlanta  Baggage,  etc.,  Co. 
V.  Mizo,  4  Ga.  App.  407,  61  S.  E.  844. 

Where  a  passenger  on  a  railroad,  upon 
arriving  at  his  destination,  contracted 
with  a  transfer  company  to  procure  his 
baggage  from  the  depot  and  deliver  it  at 
his  residence,  and  he  surrendered  his 
checks  to  the  company  and  it  then  re- 
fused to  deliver  the  baggage  to  him  until 
it  was  paid  certain  extra  charges  for 
transportation  claimed  by  the  railroad 
company,  though  the  owner  tendered  the 
price  agreed  to  be  paid  for  its  own  serv- 
ice, and,  on  his  refusal  to  pay  these  extra 
charges,  it  retained  his  checks  for  a  time, 
and  then  gave  them  up  to  the  railroad 
company,  under  the  contract,  the  transfer 
company  was  responsible  for  the  delivery 
of  the  baggage,  and  the  owner  might  en- 
force his  rights  against  it  by  suit  and  se- 
questration. Da  Ponte  v.  New  Orleans 
Transfer  Co.,  42  La.  Ann.  696,  7  So.  608. 

1.  Surrender  of  check. — Texas  Mex.  R. 
Co.  V.  Willis,  3  Texas  App.  Civ.  Cas., 
§   71. 

2.  What  law  governs. — Wald  v.  Pitts- 
burg, etc.,  R.  Co.,  60  111.  App.  460;  Fon- 
seca  V.  Cunard  Steamship  Co.,  153  Mass. 
553,  27  N.  E.  665,  12  L.  R.  A.  340,  25  Am. 
St.   Rep.  660. 

3.  Fonseca:  v.  Cunard  Steamship  Co., 
]53  Mass.  553,  27  N.  E.  665,  12  L.  R.  A. 
340,  25  Am.  St.  Rep.  660. 

4.  Curtis  V.  Delaware,  etc.,  R.  Co.,  74 
N.  Y.  116,  30  Am.  Rep.  271. 


5.  Liability  as  insurer. — United  States. 
—Walsh  V.  Wright,  Newb.  494,  Fed.  Cas. 
No.  17,115;  Hannibal,  etc.,  R.  Co.  v. 
Swift  (U.  S.),  12  Wall.  262,  20  L.  Ed.  423. 

Georgia. — Ford  v.  Atlantic,  etc.,  R.  Co., 
8  Ga.  App.  295,  68  S.  E.  1072;  Dibble  v. 
Brown,  12  Ga'.  217,  56  Am.  Dec.  460;  Cen- 
tral, etc.,  R.  Co.  V.  Lippman,  110  Ga.  665, 
36  S.  E.  202,  50  L.  R.  A.  673;  City  Trans- 
fer Co.  V.  Draper,  115  Ga.  954,  42  S.  E. 
221;  Southern  R.  Co.  v.  Rosenheim  & 
Sons,  1  Ga.  App.  766,  58  S.  E.  81. 

Indiana. — Indiana,  etc.,  R.  Co.  v.  Zilly, 
20  Tnd.  App.  569,  51  N.  E.  141. 

Michigan. — Wolf  v.  Grand  Rapids,  etc., 
Railway,  149  Mich.  75,  112  N.  W.  732. 

Missouri. — ^Hubbard  v.  Mobile,  etc.,  R. 
Co.,   112   Mo.  App.   459,  87   S.   W.   53. 

New  York. — Butler  v.  Hudson  River  R. 
Co.,  3  E.  D.  Smith  57];  Merrill  v.  Grin- 
nell,  30  N.  Y.  594;  Estes  v.  St.  Paul,  etc., 
R.  Co.,  .■55  Hun  605,  7  N.  Y.  S.  R63,  27  N. 
Y.  St.  Rep.  594;  Hawkins  v.  Hoffman,  6 
Hill  586,  41  Am.  Dec.  767;  HoUister  v. 
Nowlen,  19  Wend.  234,  32  Am.  Dec.  455; 
Robinson  zi.  New  York,  etc.,  R.  Co.,  203 
N.  Y.  627,  97  N.  E.  1115,  affirming  order 
129  N.  Y.  S.  1030,  145  App.  Div.  391. 

North  Carolina. — Brick  v.  Atlantic,  etc., 
R.  Co.,  145  N.  C.  203,  58  S.  E.  107.3,  26 
R.  R.  R.  629,  49  Am.  &  Eng.  R.  Cas., 
N.  S.,  629,  13  Am.  &  Eng.  Ann.  Cas.  328. 

Ohio. — Bowler,  etc.,  Co.  v.  Toledo,  etc., 
R.  Co.,  3  N.  P.  322,  1  O.  Dec.  55;  Toledo, 
etc.,  R.  Co.  V.  Ambach,  10  O.  C.  C.  490, 
6  O.  C.  D.  574,  8  Am.  &  Eng.  R.  Cas.,  N. 
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act  of  the  civil  authorities.®  So  the  carrier  may  be  liable  for  the  loss  of  or  injury 
to  the  baggage  of  a  passenger  although  it  was  entirely  without  fault,  and  no  neg- 
ligence nor  lack  of  skill  for  which  it  was  responsible  contributed  in  any  degree 
to  cause  the  loss  or  injury.'^  Thus,  it  is  liable  for  damage  that  happens  to  bag- 
gage from  a  defect  in  the  vehicles  or  machinery,  though  it  may  not  be  negligent 
or  unskillful  in  securing  its  safety.* 

§§  3464-3469.  Exceptions    and  Excuses— §  3464.  Act    of  God.— As 

the  liability  of  a  common  carrier  of  passengers  for  the  loss  of  or  injury  to  the 
baggage  of  a  passenger  is  the  same  as  that  of  a  common  carrier  of  freight,  it  is 
not  liable  where  such  loss  or  injury  is  proximately  caused  by  the  act  of  God.^ 
It  is  the  duty  of  a  railroad  company,  however,  to  protect  the  baggage  of  its  pas- 
sengers, while  in  its  custody,  from  exposure  to  rain,  or  other  act  of  God,  by  the 
exercise  of  due  care.^**    And  where  an  injury  to  baggage  is  the  result  of  an  act 


S.,  533;  Pennsylvania  Co.  v.  Miller,  35  O. 
St.  541,  1  Ky.  L,.  Rep.  184,  35  Am.  Rep. 
620;  Keith  v.  New  York  Cent.  R.  Co.,  1 
West.  L.  M.  451,  2  O.  Dec.  125. 

Pennsylvania.  — ■  Springer  v.  Pullman 
Co.,    234    Pa.    172,   83   Atl.   98. 

South  Carolina. — Peixotti  v.  McLaugli- 
lin,  1  Strob.  468,  47  Am.  Dec.  563;  Dill  v. 
South  Carolina  R.  Co.,  7  Rich.  L.  158,  62 
Am.    Dec.    407. 

Tennessee.  —  Bomar  v.  Maxwell,  28 
Tenn.  (9  Humph.)  621,  51  Am.  Dec.  682; 
Johnson  v.  Stone,  30  Tenn.  (11  Humph.) 
419;  Louisville,  etc.,  R.  Co.  v.  Katzen- 
berger,  84  Tenn.  (16  Lea)  380,  1  S.  W. 
44,  57  Am.  Rep.  332;  Nashville,  etc.,  R. 
Co.  V.  Lillie,  113  Tenn.  331,  78  S.  W. 
1055,  105  Am.  St.  Rep.  947. 

Texas. — Mexican  Cent.  R.  Co.  v.  De 
Rosear  (Tex.  Civ.  App.),  109  S.  W.  949; 
White  V.  St.  Louis,  etc.,  R.  Co.  (Tex. 
Civ.  App.),  86  S.  W.  962. 

Virginia. — Wilson  v.  Chesapeake,  etc., 
R.  Co.,  63  Va.  (31  Gratt.)  654.  See  ante, 
"Liability   as   Insurer,"   §§   989-1010. 

"In  the  early  history  of  railroads,  it 
was  held  that,  as  a  carrier  was  only  li- 
able for  the  negligence  causing  injury 
to  a  passenger,  it  was  only  liable  to  that 
extent  for  loss  of  his  baggage.  The 
courts  have  repudiated  this  doctrine,  and 
a  railroad  is  now  held  to  the  strict  lia- 
bility of  a  carrier  of  goods."  Adger  v. 
Blue  Ridge  Ry.  Co.,  71  S.  C.  213,  59  S. 
E.   783,   110   Am.   St.   Rep.   568. 

Special  circumstances  excusing  duty  of 
carrsnng  passenger. — A  railroad  company 
can  not,  in  an  action  against  it  by  a  pas- 
senger for  loss  of  his  baggage,  defend 
upon  the  ground  that  special  circum- 
stances existed  when  the  plaintiff  took 
passage,  excusing  the  company  from  the 
duty  of  carrying  him.  If  a  carrier  has 
reasonable  ground  for  refusing  to  receive 
and  carry  persons  or  property  applying, 
he  is  bound  to  make  the  objection  at  the 
time  the  application  is  made.  If  the  car- 
rier, without  making  objection,  receives 
the  persons  or  property  for  transporta- 
tion, his  liability  is  the  same  as  though 
no  ground  for  refusal  existed.  Hannibal, 
etc.,  R.  Co.  V.  Swift  (U.  S.),  12  Wall. 
262,   20   L.   Ed.   423. 


6.  Act  of  civU  authorities. — See  post, 
"Act   of   Civil   Authorities,"   §    3466. 

7.  Absence  of  negligence. — Camden, 
etc.,  Transp.  Co.  v.  Burke  (N.  Y.),  13 
Wend.  611,  28  Am.  Dec.  488;  Hawkins  v. 
Hoffman  (N.  Y.),  6  Hill  586,  41  Am.  Dec. 
767;  Knieriem  v.  New  York,  etc.,  R.  Co., 
96  N.  Y.  S.  602,  109  App.  Div.  709,  17  N. 
Y.  Ann.  Cas.  415;  Hasbrouck  v.  New 
York,  etc.,  R.  Co.,  122  N.  Y.  S.  133,  137 
App.    Div.   532. 

8.  Defects  in  vehicles  or  machinery. — 
Camden,  etc.,  Transp.  Co.  v.  Burke  (N. 
Y.),  13  Wend.  611,  28  Am.  Dec.  488. 

9.  Act  of  God. — Georgia. — Dibble  v. 
Brown,  13  Ga.  217,  56  Am.  Dec.  460;  Ford 
V.  Atlantic,  etc.,  R.  Co.,  8  Ga.  App.  295, 
68  S.  E.  1072;  Southern  R.  Co.  v.  Rosen- 
heim &  Sons,  1   Ga.  App.  766,  58  S.  E.  81. 

Michigan. — Wolf  v.  Grand  Rapids,  etc.. 
Railway,  149   :Mich.  75,  112  N.  W.  732. 

Missouri. — Hubbard  v.  Mobile,  etc.,  R. 
Co.,   113   Mo.   App.   459,   87   S.  W.   53. 

New  York. — Hollister  v.  Nowlen,  19 
Wend.   234,   32   Am.   Dec.   455. 

Pennsylvania. — Springer  v.  Pullman  Co., 
234  Pa.   173,   83  Atl.   98. 

Tennessee. — Louisville,  etc.,  R.  Co.  v. 
Katzenberger,  84  Tenn.  (16  Lea)  380, 
1  S.  W.  44,  57  Am.  Rep.  232;  Nashville, 
etc.,  R.  Co.  V.  Lillie,  113  Tenn.  331,  78 
S.  W.  1055,  105  Am.  St.  Rep.  947.  See 
ante,   "In    General,"   §   3463. 

What  constitutes  act  of  God. — See  ante, 
"What  Constitutes  Act  of  God,"  §  991. 

10.  Duty  to  protect  from  act  of  God.— 
Sonneborn  &  Co.  v.  Southern  R.  Co.,  65 
S.  C.  502,  44  S.  E.  77;  Harzburg  &  Co.  v. 
Southern  R.  Co.,  44  S.  E.  75,  65  S.  C.  539. 

A  sudden  and  extraordinary  flood  in  a 
river  is  to  be  regarded  as  the  act  of  God; 
and,  in  an  action  by  the  owner  of  bag- 
gage for  damage  caused  thereby,  the  jurv 
are  to  determine,  from  all  the  circum- 
stances of  the  case,  whether,  after  the 
baggage  master  of  the  railroad  company 
received  and  checked  such  baggage,  the 
flood  came  so  suddenly  that,  under  the 
circumstances,  the  injury  could  not  have 
reasonably  been  prevented  by  the  com- 
pany or  its  agents  by  the  use  of  all  possi- 
ble means;  and  if  they  find  that  it  could 
have  been  done  with  the  exercise  of  rea- 
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of  God,  such  as  a  flood  or  lightning,  and  a  fault  of  the  carrier  combined,  and 
each  is  necessary  in  the  combination  to  produce  it,  the  carrier  is  liable  therefor.^^ 
Thus,  if  there  be  any  negligence  on  the  part  of  a  carrier  in  the  care  of  baggage 
in  leaving  it  exposed  to  the  rain,  the  carrier  can  not  escape  responsibility  by 
showing  that  the  act  of  God  was  the  cause  of  the  injury.^^  And  where  a  carrier, 
through  its  negligence,  fails  to  send  a  passenger's  baggage  by  the  same  train  with 
the  passenger,  it  is  liable  for  the  loss  of  the  baggage  if  destroyed,  due  to  such 
delay,  by  an  act  of  God>^ 

§  3465.  Act  of  Public  Enemy. — The  carrier  is  not  liable  where  the  proxi- 
mate cause  of  the  loss  of  or  damage  to  baggage  is  the  act  of  a  public  enemy. i* 
Where,  however,  in  an  action  for  loss  of  baggage,  it  appeared  that  the  enemy 
limited  its  capture  to  the  vessel,  and  expressly  permitted  passengers  to  take  their 
baggage;  that  the  captain  of  the  captured  ship  took  charge  of  the  baggage,  and 
attempted  to  transfer  it  in  a  schooner  provided  by  the  enemy,  but  omitted  to 
bring  plaintiff's  baggage  on  board  the  schooner,  there  was  not  such  a  capture  of 
the  baggage  as  relieved  the  carrier  of  liability  therefor.^^ 

§  3466.  Act  of  Civil  Authorities. — The  carrier  is  not  liable  for  the  loss 
of  or  injury  to  baggage  as  the  result  of  its  being  taken  from  its  possession  and 
control  by  the  civil  authorities.^^ 

§  3467.  Spontaneous  Combustion  of  Other  Baggage. — In  an  action 
against  a  common  carrier  of  persons,  for  the  loss  of  baggage,  it  is  no  defense 
that  it  was  destroyed  by  the  spontaneous  combustion  of  some  article  contained 
in  the  baggage  of  another  person,  carried  at  the  same  time,  such  combustion  not 
being  an  act  of  God.^^ 

§  3468.  Contributory  Negligence  of  Passenger. — See  post,  "Contribu- 
tory Negligence  of  Passenger,"  §  3482. 

§  3469.  Loss  by  Theft. — The  act  of  a  thief  in  stealing  baggage,  while  it 
is  in  the  possession  and  under  the  control  of  the  carrier,  is  not,  in  contempla- 

sonable  and  proper  and  all  possible  means  Pennsylvania. — Springer  v.  Pullman  Co., 

that   could  be   exercised  and  used  by   its  334  Pa.   172,   83  Atl.   98. 
agents,    the    carrier    was    bound    to    place  Tennessee.— LouisviUe,    etc.,    R.    Co.    v. 

such    baggage    m    a    place    of    safety    and  Katzenberger,  84  Tenn.  (l6  Lea)  380,  1  S. 

prevent    damage    to    the    goods,    and    the  w_  44    57   a^i    Rep    232-    Nashville    etc 

owner  is   entitled  to   recover.     Strouss   v.  r,   Co!  v.   Lillie,   112  Tenk.  331,  78   S.  w! 

Wabash,  etc.,  R.  Co.    17  Fed.  209.  _  1055^   105   Am.   St.   Rep.   947. 

11.  Negligence    of    carrier    concurring  „,,  ,,.  .  _  ^ 
with  act  of  God.-Strouss  v.  Wabash,  etc^  „  ^ho    are    public    eneniies^See     ante, 
R.   Co.,   17   Fed.   209;   Harzburg   &   Co.  v.  ^ct   of   Public   Enemy,     §§   995-997. 
Southern   R.    Co.,    65   S.    C.    539,   44   S.    E.           ^^-  Spaids  v.  New  York  Mail,  etc.,   Co. 
75;   Sonneborn  &  Co.  v.  Southern  R.  Co.,  (N.   Y.),   3   Daly  139. 

65  S.  C.  502,  44  S.  E.  77.  16.    Act    of    civil    authorities.— Plaintiff 

12.  Sonneborn  &  Co.  v.  Southern  R.  purchased  a  ticket  from  defendant  rail- 
Co.,  44  S.  E.  77,  65  S.  C.  502.  way  company,  and  obtained  leave  to  stop 

13.  Negligent  delay. — Wald  v.  Pitts-  over  until  next  day  at  an  intermediate 
burgh,  etc.,  R.  Co.,  44  N.  E.  888,  162  111.  station.  He  also  requested  that  his  bag- 
545,  35  L.  R.  A.  365,  53  Am.  St.  Rep.  332.  gage  be  unloaded-  there,  but  this  was  not 

14.  Act  of  public  enemy. — Georgia.  —  assented  to,  and  it  was  carried  through 
Ford  V.  Atlantic,  etc.,  R.  Co.,  8  Ga.  App.  to  the  point  of  destination  named  in  the 
295,  68  S.  E.  1072;  Dibble  v.  Brown,  12  ticket,  where  it  was  taken  charge  of,  pur- 
Ga.  217.  56  Am.  Dec.  460;  Southern  R.  suant  to  law,  by  the  customs  officers  of 
Co.  V.  Rosenheim  &  Sons,  1  Ga.  App.  766,  the  United  States,  and  while  in  their 
58  S.   E.  81.  custody   was    destroyed     by     fire.      Held, 

Michigan. — Wolf  v.   Grand   Rapids,   etc.,  that  defendant  was  not  liable  for  its  loss. 

Railway,   149    Mich.   75,   112   N.   W.   732.  H:Gweil  v.    Grand   Trunk   R.   Co.,   92   Hun 

Missouri.— anhhard   v.    Mobile,    etc.,    R.  423,  36  N.  Y.  S.  544,  71  N.  Y.  St.  Rep.  640. 

Co.,  112   Mo.  App.  459,  87  S.  W.  52.  17.    Spontaneous    combustion    of    other 

New     York. — Hollister    v.     Nowlen,     19  baggage. — Keith   v.   New    York   Cent.     R. 

Wend.  234,  32  Am.  Dec,  455.  Co.,  1  West.  L.  M.  451,  2  O.  Dec.  125. 
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tion  of  the  law,  an  act  of  a  public  enemy,  nor  vis  major,  such  as  to  relieve  the 
carrier  from  responsibility. i* 

§  3470.  Liability  for  Negligence. — Of  course  the  carrier  is  liable  in  dam- 
ages for  any  loss  or  injury  caused  by  its  negligence,  as  where  baggage  has  been 
negligently  exposed  to  the  weather."  But  to  render  a  carrier  liable  for  injury 
to  a  passenger's  baggage  on  account  of  its  negligence,  such  negligence  must  be 
the  proximate  cause  of  the  injury.^o  As  to  the  effect  of  the  act  of  God  where 
the  carrier's  negligence  concurs  therewith,  see  ante,  "Act  of  God,"  §  3464. 

§  3471.  Effect  of  Nonpayment  of  Compensation. — The  law  does  not 
exact  from  a  railway  company  carrying  baggage  free  any  greater  diligence  than 
from  any  other  gratuitous  bailee.^i  Thus,  a  vessel  is  not  liable  for  failure  to  de- 
liver at  its  destination  personal  baggage  gratuitously  carried,  and  unaccompanied 
by  the  owner,  where  there  is  no  proof  of  actual  negligence  or  misconduct,  or  of 
improper  delivery,  on  the  part  of  the  carrier.22  And  it  has  been  held  that  where 
a  carrier  received  baggage  for  transportation,  mistakenly  supposing  that  the 
owners  thereof  had  purchased  tickets  over  its  road,  when  in  fact  they  had  pur- 
chased tickets  over  another  road,  it  owed  to  the  owners  the  duty  only  of  abstain- 
ing from  anything  amounting  to  willful  or  wanton  injury  to  their  property  while 
in  its  possession,  and  was  hence  not  liable  for  its  destruction,  in  common  with  its 
own  property,  caused  by  attempting  to  run  the  train  in  which  it  was  placed  upon 
an  unguarded  bridge,  which  was,  and  long  had  been,  so  defective  that  it  could 
not  sustain  such  a  burden. 2*  Where,  however,  a  person  procures  goods  to  be 
checked  as  baggage  and  takes  passage  on  a  train,  intending  to  pay  cash  fare,  and 
does  so  pay  when  demanded  by  the  conductor,  he  is  a  passenger  from  the  time  he 
boarded  the  train  and  the  company  is  charged  with  the  same  responsibility  con- 
cerning his  baggage  as  if  he  had  purchased  a  ticket  at  the  station. 2*  And  it  has 
been  held  that  even  if  fare  is  not  paid  by  a  passenger  in  a  stage  coach,  the  fact 
that  he  is  liable  to  the  stage  owner  therefor  renders  the  latter  liable  to  the  pas- 
senger for  faihng  to  exercise  ordinary  diligence  in  the  care  of  his  baggage.^^ 

§  3472.  Where  Passenger  Does  Not  Accompany  Baggage. — As  a  gen- 
eral rule,  it  makes  no  difference,  so  far  as  a  common  carrier's  responsibility  for 
the  safety  of  a  passenger's  baggage  is  concerned,  whether  the  passenger  travels 
with  his  baggage  or  whether  it  is  carried  without  him.^s    And  it  has  been  held 

18.  Loss  by  theft.— Chicago,  etc.,  R.  Co.  Ill,  26  Am.  Rep.  499;  White  v.  St.  Louis, 
V.  Conklin,  32  Kan.  55,  3  Pac.  762,  16  Am.  etc.,  R.  Co.  (Tex.  Civ.  App.),  86  S.  W. 
&   Eng.   R.  Cas.   116;   Hasbrouck  v.   New      962. 

York,   etc.,   R.   Co.,  122   N.   Y.   S.   123,   137  22.  Brown  v.  Elvira  Harbeck,  Fed.  Cas. 

App.   Div.   532.  No.  2,005,  reversed  in  Fed.  Cas.  No.  4,424, 

19.  Liability  for  negligence. — Southern  2  Blatchf.  336,  on  the  ground  that  the 
R.  Co.  V.  Wood,  114  Ga.  159,  39  S.  E.  922.  baggage    was    not    carried    gratuitously. 

20.  Proximate  cause.— C/nrt^rf  States.—  23.  Beers  v.  Boston,  etc.,  R.  Co.,  67 
Strouss   V.   Wabash,   etc.,   R.   Co.,   17   Fed.  Conn.   417,   34   Atl.   541,   32    L.   R.   R.   535, 
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Illinois. — Wald     v.    Pittsburgh,    etc.,     R.  "'"o/"'r  T  j  ^^^r   "td"   n             a     t,     u     ^a 

Co.,  162  111.  545,  44  N.  E.  S88,  35  L.  R.  A.  ^^     P     r     aqA     /n     h^   "^^^"^    A     '    * 

365,   53   Am.   St.   Rep.   332.  g"    C-    C.    490,    6    O     CD.    574,    8   Am.    & 

New    York.-UcCormick    v.    Pennsylva-  S"%,  ^-c '^f'-.r^  ^J'Ji*^'    affirmed   m   57 

nia  Cent.  R.  Co.,  80  N.  Y.  353;  Schalscha  "'  ^*-  ^^'  *^  ^-  E-  1039. 

V.  Third  Ave.  R.  Co.,  43  N.  Y.  S.  251,  19  25.   McGill    v.   Rowand,    3     Pa.   451,    45 

Misc.  Rep.  141.  Am.    Dec.  .654. 

South    Carolina. — Harzburg     &     Co.     v.  26.   Where  passenger  and  baggage  are 

Southern  R.  Co.,  65  S.  C.  539,  44  S.  E.  75;  transported    by    different    trains.— Earned 

Sonneborn   &  Co.  v.   Southern   R.   Co.,   65  v.  Central  R.  Co.,  81  N.  J.  L.  571,  79  Atl. 

S.  C.  502,  44  S.  E.  77.  289;   Adger  v.  Blue  Ridge  Ry.  Co.,  71  S. 

r^jraj.- Tarvm    v.    Texas,    etc.,    R.    Co.  C.  213,  50  S.  E.  783,  110  Am.  St.  Rep.  568. 

(Tex.  Civ.  App.),  151  S.  W.  640.  A  railway  company's  liability  as  a  car- 

21.  Baggage  carried  gratuitously.—  rier  of  baggage  is  not  affected  "by  the  pas- 
Rice  V.  Illinois  Cent.  R.  Co.,  22  111.  App.  senger  going  on  a  later  train  than  that 
643;  Flint,  etc.,  R.  Co.  v.  Wier,  37  Mich.  carrying  the   baggage.     Wilson  v.   Chesa- 
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that  a  railway  carrier  is  not,  as  a  matter  of  law,  liable  only  as  a  gratuitous  bailee 
of  baggage  which  it  has  regularly  checked,  merely  because  the  passenger  does  not 
go  on  the  same  train  with  it.^'' 

§  3473.  Baggage  Not  Carried  as  Incident  to  Transportation  of  Pas- 
senger.— A  carrier  of  passengers  is  not  liable  for  baggage  unless  the  baggage  is 
checked  and  transported  as  incident  to  the  transportation  of  a  passenger,  even 
though  it  may  have  been  checked  and  carried  in  a  baggage  car.^®  So  where  one 
purchased  a  passenger  ticket  over  the  defendant's  railroad  for  the  purpose  of 
obtaining  a  check  upon  which  his  trunk  was  forwarded  as  baggage,  without  any 
intention  of  accompanying  the  baggage  in  its  transportation,  and  made  the  jour- 
ney to  his  destination  by  his  own  private  conveyance,  it  was  held  that  defendant 
was  not  liable  as  a  common  carrier,  and  that  the  owner  could  not  recover  where 
the  baggage  was  stolen  from  the  baggage  room  in  the  absence  of  gross  negli- 
gence.^^ But  it  has  been  held  that  where  plaintiff  applied  in  good  faith  for  a 
ticket  and  transportation  of  baggage  over  the  line  of  the  initial  carrier  and  its 
connecting  lines,  with  notice  to  the  agent  of  no  intent  to  become  a  passenger 
on  its  line,  but  to  take  the  train  at  a  more  distant  point,  and  the  agent  declined 
to  sell  a  through  ticket,  but  sold  a  ticket  over  its  lines,  and  received  and  checked 
the  baggage  to  its  destination,  it  was  liable  for  the  loss  thereof. ^'^ 

§  3474.  Property  under  Control  of  Passenger. — It  may  be  stated,  as  a 
general  rule,  that  in  the  absence  of  a  special  agreement,  the  carrier,  whether  its 
transportation  be  by  water  or  by  land,  is  not  liable  as  a  common  carrier  or  in- 
surer for  the  loss  of  money,  valuables  or  other  property  carried  upon  the  per- 
sons of  passengers,  or  in  their  exclusive  custody,^^  but  becomes  responsible  only 


peake,    etc.,    R.    Co.,    63    Va.    (21    Gratt.) 
654. 

A  passenger  was  promised  by  an  agent 
that  his  trunk,  which  was  locked  up  in 
the  baggage  room  of  another  railroad  at 
the  time  he  wished  to  start,  should  be 
sent  by  the  next  train.  Held  that,  as  the 
passenger  had  paid  his  fare,  it  made  no 
difference,  as  far  as  his  right  to  recover 
for  the  loss  thereof  was  concerned,  that 
the  trunk  was  not  forwarded  by  the 
same  train  that  he  took.  Warner  v.  Bur- 
lington, etc.,  R.  Co.,  22  Iowa  166.  92  Am.. 
Dec.  389. 

27.  McKibbin  7).  Wisconsin  Cent.  R. 
Co.,  100  Minn.  270,  110  N.  W.  964,  8  L.  R. 
A.,  N.  S.,  489. 

28.  Baggage  not  carried  as  incident  to 
transportation  of  passenger. — Hicks  v. 
Wabash  R.  Co.,  131  Iowa  295,  108  N.  W. 
534,    8   L.    R.   A.,    N.    S.,   235. 

29.  Marshall  v.  Pontiac,  etc.,  R.  Co.,  136 
Mich.   45,   85   N.  W.   242,   55   L.    R.   A.   650. 

30.  Adger  v.  Blue  Ridge  R.  Co.,  71  S. 
C.  213,  50  S.  E.  783,  110  Am.  St.  Rep.  568, 

31.  Property  under  control  of  passen- 
ger.— United  'States.  —  Defrier  v.  Nicara- 
gua, 81  Fed.  745;  Henderson  v.  Louisville, 
etc.,  R.  Co.,  16  Am.  &  Eng.  R.  Cas.  397, 
20  Fed.  430;  The  Humbolt,  97  Fed.  656; 
The  R.  E.  Lee,  Fed.  Cas.  No.  11,690,  2 
Abb.  U.  S.  49. 

Connecticut.  —  Sperry  v.  Consolidated 
R.  Co.,  65  Atl.  962,  79  Conn.  565,  10  L. 
R.  A.,  N.  S.,  907. 

Kentucky. — Crystal  Palace  v.  Vander- 
pool,  16  B.  Mon.  303,  holding  that  steam- 
boat   owners    are    not    liable    as    common 


carriers,  for  the  loss  of  the  wearing  ap- 
parel of  a  passenger,  or  his  money,  which 
is  not  delivered  to  the  officers  of  the  boat 
for  safe-keeping,  but  kept  under  his  own 
immediate    care   and   control. 

Louisiana. — Del  Valle  v.  Richmond,  27 
La.  Ann.  90. 

Maine. — Abbott  v,  Bradstreet,  55  Me. 
530. 

Massachusetts.  — ■  Dawley  v.  Wagner 
Palace  Car  Co.,  169  Mass.  315,  47  N.  E. 
1024;  Levins  v.  New  York,  etc.,  R.  Co., 
183  Mass.  175,  66  N.  E.  803,  97  Am.  St. 
Rep.  434;  Kinsley  v.  Lake  Shore,  etc.,  R. 
Co.,  135  Mass.  54,  28  Am.  Rep.  200;  Clark 
V.  Burns,  118  Mass.  275,  19  Am.  Rep.  456; 
Bursteen  v.  Boston  Elev.  R.  Co.,  98  N.  E. 
27,  211  Mass.  459,  39  L.  R.  A.,  N.  S.,  313, 
Ann.  Cas.  1913B,  558. 

Michigan. — McKee  v.  Owen,  15  Mich. 
115. 

Mississippi. — Illinois  Cent.  R.  Co.  v. 
Handy,  63  Miss.  609,  56  Am.  Rep.  846. 

Missouri. — Williams  v.  Keokuk  North- 
ern  Line   Packet   Co.,  3   Cent.  L.  Jur.  400. 

New  York. — Cohen  v.  Frost,  9  N.  Y. 
Super.  Ct.  335;  Hawkins  v.  Hoffman,  6 
Hill  586,  41  Am.  Dec.  767;  Carpenter  v. 
New  York,  etc.,  R.  Co.,  124  N.  Y.  53,  26 
N.  E.  277,  11  L.  R.  A.  759,  21  Am.  St.  Rep. 
644;  Sewall  v.  Allen,  6  Wend.  335;  Weeks 
V.  New  York,  etc.,  R.  Co.,  9  Hun  669,  af- 
firmed in  73  N.  Y.  50,  38  Arn.  Rep.  104; 
Tolano  v.  National  Steam  Nav.  Co.,  5 
Robt.  318;  Knieriem  v.  New  York,  etc., 
R.  Co.,  96  N.  Y.  S.  602,  109  App.  Div.  709, 
17  N.  Y.  Ann.  Cas.  415;  Hasbrouck  v. 
New  York,  etc.,  R.  Co.,  95  N.  E.  808,  203 
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for  failing  to  exercise  reasonable  care  to  protect  the  same  from  loss  or  injury.^^ 
The  reason  for  the  rule  is  that  such  possession  on  the  part  of  the  passenger  is 
not  regarded  as  the  possession  of  the  carrier.^s  So  the  carrier  has  been  held  h'a- 
ble  for  the  loss  of  property  where  the  possession  of  the  passenger  was  not  ex- 
clusive.^*   And  it  has  been  held  that  where  a  passenger  carried  a  valise  into  a 


N.  Y.  363,  35  L.  R.  A.,  N.  S.,  537,  Ann.- 
Cas.  1912D,  1150,  aiErming  judgment  123 
N.  Y.  S.  123,  137  App.  Div.  532,  which  af- 
firms 118  N.  Y.  S.  735,  64  Misc.  Rep.  478; 
Tower  v.  Utica,  etc.,  R.  Co.  (N.  Y.),  7 
Hill  47,  42  Am.  Dec.  36. 

Ohio. — First  Nat.  Bank  v.  Marietta, 
etc.,  R.  Co.,  20  O.  St.  259,  5  Am.  Rep.  655. 

Pennsylvania. — American  Steamship  Co. 
V.  Bryan,  83  Pa.  446,  holding  that  an 
ocean  steamship  company  is  not  respon- 
sible, as  a'  common  carrier  or  an  inn- 
keeper, for  the  baggage  of  a  passenger 
which  he  keeps  in  his  own  possession  in 
his  stateroom. 

Tennessee. — Nashville,  etc.,  R.  Co.  v. 
Lillie,  112  Tenn.  331,  78  S.  W.  1055,  105 
Am.  St.  Rep.  947,  holding  that  a  railroad 
company  is  not  an  insurer  of  baggage 
and  hand  luggage  taken  by  passengers 
into  a  day  coach. 

Texas. — Pullman  Palace  Car  Co.  v. 
Pollock,  69  Tex.  120,  5  S.  W.  814,  5  Am. 
St.  Rep.  31;  Bonner  v.  Grumbach,  2  Tex. 
Civ.  App.  482,  21  S.  W.  1010. 

England. — Bunch  v.  Great  Western  R. 
Co.,  17  Q.  B.  D.  215,  55  L.  J.  Q.  B.  525, 
5  Ry.  &  C.  T.  Cas.  viii;  Talley  v.  Great 
Western  R.  Co.,  L.  R.,  6  C.  P.  44,  40  L. 
J.  C.  P.  9,  19  W.  R.  154,  23  L.  T.,  N.  S., 
413,  3  Ry.  &  C.  T.  Cas.  xx. 

In  WilHams  v.  Webb,  22  Misc.  Rep.  513, 
49  N.  Y.  S.  1111,  it  is  held  that  a  common 
carrier  is  not  liable  to  a  sleeping-car  pas- 
senger, from  Detroit  to  New  York,  for 
the  loss  of  $1,250,  of  which  he  had  re- 
tained custody,  and  which  he  intended, 
upon  subsequently  reaching  the  city  of 
Boston,  to  deposit  in  a  bank,  as  such  a 
large  sum  can  not  be  regarded  as  neces- 
sary or  reasonable  for  the  expenses  of 
the   trip. 

Contrary  holding  as  to  carriers  by 
water. — A  few  cases  hold  that  the  liabil- 
ity of  a  carrier  by  water  is  analogous  to 
that  of  an  innkeeper.  Adams  v.  New 
Jersey  Steamboat  Co.,  9  Misc.  Rep.  25,  29 
X.  Y.  S.  56,  59  N.  Y.  St.  Rep.  720,  affirmed 
in  151  N.  Y.  163,  45  N.  E.  369,  34  L.  R.  A. 
682,  56  Am.  St.  Rep.  616;  Macklin  v.  New 
Jersey  Steamboat  Co.  (N.  Y.),  7  Abb. 
Prac,  X.  S.,  229.  Thus,  it  is  held  that 
where  money  for  traveling  expenses  car- 
ried by  a  passenger  on  a  steamboat  is 
taken  from  his  stateroom  at  night,  the 
owner  of  the  boat  is  liable  therefor,  with- 
out proof  of  negligence  on  his  part.  Ad- 
ams V.  New  Jersey  Steamboat  Co.,  9 
Misc.  Rep.  25,  29  X.  Y.  S.  56,  59  N.  Y.  St. 
Rep.  720,  affirmed  in  151  N.  Y.  163,  43  N. 
E.  369,  34  L.  R.  A.  682,  56  Am.  St.  Rep. 
616.  And  see  Van  Horn  v.  Kermit  (N.  Y.), 
i  E.  D.  Smith  453,  holding  that  a  passen- 


ger, in  order  to  make  the  shipowner  re- 
sponsible for  the  safety  of  his  baggage, 
is  not  bound  to  place  it  beyond  his  own 
reach,  in  the  special  charge  of  the  offi- 
cers of  the  ship. 

In  Mudgett  v.  Bay  State  Steamboat  Co. 
(N.  Y.),  1  Daly  151,  and  Gore  v.  Norwich, 
etc.,  Transp.  Co.  (N.  Y.),  2  Daly  254,  the 
stateroom  door  was  provided  with  si  lock, 
of  which  the  key  was  delivered  to  the 
passenger,  who  had  it  in  his  possession, 
leaving  the  door  of  the  room  locked  when 
the  same  was  broken  and  entered,  and 
the  articles  stolen  for  which  the  carrier 
was  held  responsible.  See,  also,  Gleason 
V.  Goodrich  Transp.  Co.,  32  Wis.  85,  14 
Am.  Rep.  716,  holding  the  carrier  not  lia- 
ble because  the  passenger  was  not  pro- 
vided with   a  key  to  the  stateroom  door. 

"In  Crozier  v.  Boston,  etc..  Steamboat 
Co.  (N.  Y.),  43  How.  Prac.  466,  the  plain- 
tiff, the  occupant  of  a  stateroom  on  the 
defendant's  steamboat,  retired  at  night 
and  in  the  morning  found  that  his  room 
had  been  entered,  and  his  watch  and  chain 
and  pocketbook  stolen,  and  the  action 
brought  to  recover  the  damages  sustained 
thereby.  It  was  said:  'In  such  a  case, 
the  passenger  is  invited,  upon  the  payment 
of  a  consideration,  to  disrobe  himself  and 
retire  to  a  couch  to  sleep;  in  other  words, 
he  is  invited  to  throw  aside  all  the  vigi- 
lance and  precaution  which  men  habitually 
practice  when  awake,  and  to  intrust  his 
person,  and  whatever  men  usually  carry 
about  their  persons,  to  the  care  and  vigi- 
lance which  it  must  be  presumed  they  who 
extend  the  invitation  and  receive  the  re- 
ward for  the  comfort  thus  afforded,  will 
themselves  exercise.' "  Woodruff,  etc.. 
Coach  Co.  V.  Diehl,  84  Ind.  474,  43  Am. 
Rep.  102. 

32.  Sperry  v.  Consolidated  R.  Co.,  65 
Atl.  962,  79  Conn.  565,  10  L.  R.  A.,  N.  S., 
907;  Pullman  Palace  Car  Co.  v.  Pollock, 
69  Tex.  120,  5  S.  W.  814,  5  Am.  St.  Rep.  31. 

33.  Reason  of  rule. — ^McKee  v.  Owen, 
3  5   Mich.  115. 

Street  railways. — In  the  absence  of  a 
special  agreement,  a  street  railroad  com- 
pany does  not  assume  control  of  such 
baggage  as  its  passengers  may  bring  with 
them  into  its  cars.  Sperry  v.  Consoli- 
dated R.  Co.,  65  Atl.  962,  79  Conn.  565, 
10  L.  R.  A.,  N.  S.,  907. 
_  34.  Possession  of  passenger  not  exclu- 
sive.— It  appeared  that  a  passenger  went 
to  a  railroad  carriage,  and  there  gave  a 
chronometer  to  the  railway  porter,  who 
placed  it  on  a  seat  in  the  carriage.  They 
both  then  went  away;  the  passenger  to 
look  after  his  own  luggage,  and  the  por- 
ter to  attend  to  his  other  duties,  and  that 
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sleeping  car,  and  deposited  it  on  his  seat,  and  afterwards,  on  retiring,  placed  it 
under  his  berth,  the  vaHse  was,  in  effect,  placed  in  charge  of  the  railroad  com- 
pany, and  hence  it  was  an  insurer  thereof  .^^ 

Liability  for  Negligence. — Though  a  carrier  of  passengers  is  not  Hable  as  a 
common  carrier  for  baggage  retained  in  the  possession  and  control  of  the  pas- 
senger, it  may  become  responsible  for  its  loss  or  injury  through  its  failure  to 
exercise  ordinary  and  reasonable  care  under  the  circumstances.^^  So  a  carrier 
is  responsible  for  baggage,  kept  by  a  passenger  exclusively  within  his  own  con- 
trol, which  is  lost  through  the  negligence  of  the  carrier  or  its  servants,  and  with- 
out fault  of  the  passenger.^^  And  the  liability  of  a  carrier  may  exist  without 
proof  of  gross  negligence.^®  But  it  is  held  that  a  common  carrier  of  passengers 
is  not  liable  for  the  loss  of  money  kept  in  the  sole  custody  of  a  passenger,  and 
which  he  carries,  without  notice  to  the  carrier,  for  a  purpose  unconnected  with 
the  expenses  of  the  journey,  notwithstanding  such  loss  was  occasioned  by  the- 
negligence  of  the  carrier's  servants.^® 

Losses  by  Theft. — In  the  absence  of  any  fault  on  its  part,  a  carrier  of  pas- 
sengers is  not  liable  for  the  loss  of  property  by  theft  when  it  was  within  the  ex- 
clusive custody  of  the  passenger.**'  So  a  carrier  by  water  is  not  liable  for  the 
property  of  a  passenger  kept  in  his  exclusive  possession,  which  is  stolen,*^  in  the 


the  former  returned  in  a  few  minutes,  and 
found  that  the  chronometer  had  been 
stolen.  It  was  held  that  the  company  was 
liable  for  the  loss,  the  possession  of  the 
passenger  not  having  been  exclusive.  Le 
Coteur  V.  London  &  S.  W.  R.  Co.,  6  B.  & 
S.  961,  118  E.  C.  L.  901. 

In  Richards  v.  London,  B.  &  S.  C.  R. 
Co.,  7  C.  B.  839,  63  E.  C.  L.  839,  a  lady 
was  traveling-  on  a  railway  train,  having 
with  her  a  dressing  case,  which  the  rail- 
way porters  placed  under  her  seat.  On 
arriving  at  her  destination  the  same 
porters  took  the  dressing  ca.se  for  the 
purpose  of  placing  it  in  a  coach  which 
was  to  take  the  lady  to  her  residence;  but 
it  was  not  placed  in  the  coach.  The 
court  held  that  the  railway  company  was 
liable  for  the  loss. 

35.  Nashville,  etc.,  R.  Co.  v.  Lillie,  lia 
Tenn.  331,  78  S.  W.  1055,  105  Am.  St.  Rep. 
947. 

36.  Liability  for  negligence. — Sperry  v. 
Consohdated  R.  Co.,  65  Atl.  962,  79  Conn. 
565,  10  L.  R.  A.,  N.  S.,  907;  Bonner  v. 
Grumbach,  3  Tex.  Civ,  App.  483,  21  S.  W. 
1010. 

37.  Kinsley  v.  Lake  Shore,  etc.,  R.  Co., 
135  Mass.  54,  28  Am.  Rep.  300;  American 
Steamship  Co.  v.  Bryan,  83  Pa.  446. 

38.  Gross  negligence  unnecessary. — ■ 
Connecticut. — Sperry  v.  Consolidated  R. 
Co.,  65  Atl.  962,  79  Conn.  565,  10  L.  R.  A., 
N.    S.,    907. 

lo-dia. — Hillis  v.  Chicago,  etc.,  R.  Co., 
72  Iowa  228,  33  N.  W.  643,  31  Am.  &  Eng. 
R.   Cas.   108. 

Massachusetts.  —  Bursteen  v.  Boston 
Elev.  R.  Co.,  98  N.  E.  37,  311  Mass.  459, 
39  L.  R.  A.,  N.  S.,  313,  Ann.  Cas.  1913B, 
558;  Kinsley  v.  Lake  Shore,  etc.,  R.  Co., 
125  Mass.  54,  28  Am.  Rep.  200. 

New  York. — Weeks  v.  New  York,  etc., 
R.  Co.,  73  N.  Y.  50,  28  Am.  Rep.  104. 

Ohio. — First  Nat.  Bank  v.  Marietta, 
etc.,  R.  Co.,  20  O.  St.  359,  5  Am.  Rep.  655. 


Pennsylvania.  — •  American  Steamship 
Co.  V.   Bryan,  83   Pa.  446. 

Texas. — Bonner  v.  Grumbach,  3  Tex. 
Civ.  App.  483,  21  S.  W.  1010;  Pullman  Pal- 
ace Car  Co.  V.  Pollock,  69  Tex.  120,  5  S. 
W.  814,  5  Am.  St.  Rep.  31. 

39.  First  Nat.  Bank  v.  Marietta,  etc.,  R. 
Co.,  20  O.  St.  259,  5  Am.  Rep.  655. 

40.  Losses  by  theft.— The  R.  E.  Lee, 
Fed.  Cas.  No.  11,690,  2  Abb.  U.  S.  49;  Le- 
vins V.  New  York,  etc.,  R.  Co.,  183  Mass. 
175,  66  N.  E.  803,  97  Am.  St.  Rep.  434; 
Weeks  v.  New  York,  etc.,  R.  Co.  (N. 
Y.),  9  Hun  669,  affirmed  in  72  N.  Y.  50,  28 
Am.   Rep.   104. 

Where  a  passenger  on  a  railroad  train 
keeps  her  money  in  her  possession  and 
under  her  control,  and  it  is  lost  or  stolen 
when  left  momentarily  by  her  on  a  win- 
dow sill  of  the  car,  the  company  can  not 
be  held  responsible  as  a  bailee.  Levins  v. 
New  York,  etc.,  R.  Co.,  183  Mass.  175,  66 
N.   E.   803,   97  Am.   St.   Rep.  434. 

Plaintiff  was  a  passenger  in  one  of  de- 
fendant's trains.  On  its  arrival  at  New 
York,  the  car  in  which  plaintiff  was  sit- 
ting was  detached  from  the  rest  of  the 
train,  and  allowed  to  remain  unguarded, 
while  awaiting  the  arrival  of  horses  to 
draw  it  to  the  station.  Plaintiff  got  up 
and  went  towards  the  door  to  ascertain 
the  cause  of  the  stoppage,  whereupon  he 
was  seized  by  three  men,  who  had  just 
entered  the  car,  and  robbed  of  over 
$16,000.  Held,  that  he  was  not  entitled 
to  recover  from  the  company  for  the  loss. 
Weeks  v.  New  York,  etc.,  R.  Co.  (N. 
Y,),  9  Hun  669,  affirmed  in  73  N.  Y.  50, 
28   Am.   Rep.   104. 

41.  Carrier  by  water. — In  McKee  v. 
Owen,  15  Mich.  115,  it  appeared  that  a 
passenger  on  board  a  steamboat,  a  com- 
mon carrier  of  passengers,  occupied  a 
stateroom  with  a  fellow  passenger,  a 
stranger,  which  was  assigned  to  tliem  by 
the   officers   of   the   boat;    that   the   state- 
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absence  of  proof  that  the  robbery  was  committed  by  one  of  its  employees.*^ 
Where  a  passenger  who,  having  placed  his  overcoat  on  the  seat  of  the  car  in  which 
he  sat,  forgot  to  take  it  with  him  when  he  left,  and  it  was  afterwards  stolen, 
the  carrier  was  not  liable.*  ^  And  it  has  been  held  that  the  carrier  is  not  liable 
for  a  large  amount  of  gold  coin  placed  in  a  carpet  bag  by  a  passenger  without  no- 
tice to  the  carrier,  though  the  money  is  stolen  by  one  of  the  carrier's  employees.** 

Duty  of  Carrier  after  Loss. — ^Where  a  passenger  on  a  subway  lost  a  violin, 
due  to  a  sudden  jerk  of  the  car,  but  without  negligence  of  the  carrier,  it  was 
under  no  duty  to  stop  the  car  between  stations  to  permit  him  to  regain  it.*°  And 
where  a  passenger  accidentally  drops  a  handbag  containing  money  and  jewelry 
out  of  the  window  of  the  car,  while  attempting  to  close  it,  the  company  is  not 
liable  for  the  loss,  although  the  passenger  notifies  those  in  charge  of  the  train 
of  the  accident  and  requests  that  the  train  be  stopped  in  order  that  she  may  re- 
cover it.*8 

Assisting  Departing  Passenger  Off  Train. — It  has  been  held  that  where 
a  trainman,  acting  in  the  scope  of  his  employment,  takes  a  passenger's  suit  case, 
which  had  not  been  checked  as  baggage,  for  the  special  purpose  of  assisting  the 
passenger  off  the  train,  his  possession  is  that  of  the  carrier,  but  the  carrier's 
liability  is  only  that  of  a  bailee  and  not  that  of  an  insurer,  but  for  a  theft  by  the 
employee  the  carrier  is  liable.*^ 

§§  3475-3481.  Property  Other  than  Personal  Baggage— §  3475. 
Effect  of  Acceptance  with  Knowledge  of  Nature  of  Property. — If  a  car- 
rier knows  that  an  article  offered  by  a  passenger  for  transportation  as  his  per- 
sonal baggage  is  not  such  baggage,  but  undertakes  to  carry  it  as  such,  it  renders 
itself  responsible  as  a  common  carrier  for  its  loss  or  injury,  as  much  so  as  for 
the  real  baggage  of  a  passenger.*®     This  rule  has  been  applied  to  drummers' 


room  window  was  broken,  and  the  atten- 
tion of  the  stewardess  was  called  to  it. 
When  the  first  passenger  retired  for  the 
night,  she  rolled  up  her  dress,  in  the 
pocket  of  which  were  money  and  a  gold 
chain,  and  placed  it  at  the  foot  of  the 
upper  berth.  Early  in  the  morning  she 
found  the  dress  unrolled,  and  the  money 
and  chain  had  disappeared,  and  a  pillow 
which  had  been  placed  in  the  window  was 
not  in  it;  and  she  testified  that  the  woman 
with  her  could  not  have  taken  the  prop- 
erty without  awakening  her,  as  they  oc- 
cupied the  same  berth.  It  was  held,  that 
the  owners  of  the  boat  were  not  liable 
for  the  loss,  because  the  money  and  chain 
were  not  in  their  custody.  But  see  Cro- 
zier  V.  Boston,  etc..  Steamboat  Co.  (N. 
Y.),  43  How.  Prac.  466,  and  Gore  v.  Nor- 
wich, etc.,  Transp.  Co.  (N.  Y.),  2  Daly 
254,  holding  the  carrier  liable.  See,  also, 
Gleason  v.  Goodrich  Transp.  Co.,  32  Wis. 
85,  14  Am.  Rep.  716. 

42.  Abbott  V.  Bradstreet,  55  Me.  530. 
(Money  stolen  from  pocket  of  passen- 
ger.) 

43.  Leaving  overcoat  in  car. — Tower  v. 
Utica:,  etc.,  R.  Co.  (N.  Y.),  7  Hill  47,  42 
Am.  Dec.  36. 

44.  Theft  by  carrier's  employees. — 
Doyle  V.  Kiser,  6  Ind.  242. 

45.  Duty  of  carrier  after  loss. — Burs- 
teen  V.  Boston  Elev.  R.  Co.,  98  N.  E.  27, 
211  Mass.  459,  39  L.  R.  A.,  N.  S.,  313,  Ann. 
Cas.  1913B,  558. 

46.  Henderson  v.  Louisville,  etc.,  R.  Co., 
123  U.  S.  61,  8  S.  Ct.  60,  31  L.  Ed.  92. 


47.  When  assisting  passenger  oS  train. 

— ^Hasbrouck  v.  New  York,  etc.,  R.  Co., 
95  N.  E.  808,  202  N.  Y.  363,  35  L.  R.  A.,  N. 
S.,  537,  Ann.  Cas.  1912D,  1150,  affirming 
judgment  122  N.  Y.  S.  123,  137  App.  Div. 
532,  which  affirms  118  N.  Y.  S.  735,  64 
Misc.  Rep.  478.  See  Richards  v.  London, 
B.  &  S.  C.  R.  Co.,  7  C.  B.  839,  62  E.  C.  L. 
839,  holding  the  carrier  liable  for  the  loss 
of  a  suit  case  which  its  porter  took  from 
the  train  for  the  purpose  of  placing  it  in 
a  coach  which  was  to  take  the  passenger 
to  his  residence. 

48.  Effect  of  acceptance  with  knowledge 
of  character  and  value. — United  States. — 
Strouss  V.  Wabash,  etc.,  R.  Co.,  17  Fed. 
209;  Central  Trust  Co.  v.  Wabash,  etc., 
R.  Co.,  40  Am.  &  Eng.  R.  Cas.,  636,  39 
Fed.  417;  Hannibal,  etc.,  R.  Co.  v.  Swift, 
12  Wall.  262,  20  L.  Ed.  423;  Saunders  v. 
Southern  R.  Co.,  62  C.  C.  A.  523,  11  R.  R. 
R.  596,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  596, 
128  Fed.  15;  Hellman  v.  HoUaday,  1 
Woolw.  365,  Fed.  Cas.  No.  6340;  Jacobs 
V.  Tutt,  33  Fed.  412. 

A^rkansas. — St.  Louis,  etc.,  R.  Co.  v. 
Berry,  60  Ark.  433,  30  S.  W.  764,  28  L.  R. 
A.  501,  46  Am.  St.  Rep.  212;  Kansas,  etc., 
R.  Co.  V.  McGahey,  63  Ark.  344,  38  S.  W. 
659,  36  L.  R.  A.  781,  58  Am.  St.  Rep.  Ill; 
St.  Louis,  etc.,  R.  Co.  v.  Miller,  103  Ark. 
37,  145  S.  W.  889,  39   L.  R.  A.,  N.  S.,  634. 

Dakota. — Waldron  v.  Chicago,  etc.,  R. 
Co.,  1  Dak.  351,  46  N.  W.  456. 

Illinois. — Lake  Shore,  etc.,  R.  Co.  v. 
Hochstim,     67     111.     App.     514;     Michigan 


3149 


passengers'  EP^CTS. 


§  3475 


samples,*®  merchandisej^**   more  money  than   is   usually  carried  under  similar 


Cent.  R.  Co.  V.  Carrow,  73  111.  348,  34  Am. 
Rep.    248. 

Indiana. — Doyle  v.   Kiser,   6    Ind.   243. 

Kansas. — Chicago,  etc.,  R.  Co.  v.  Con- 
klin,  16  Am.  &  Eng.  R.  Cas.  116,  32  Kan. 
55,  3  Pac.  762. 

Michigan. — Amory  v.  Wabash  R.  Co., 
130  Mich.  404,  90  N.  W.  22,  4  R.  R.  R.  403, 
27  Am.  &  Eng.  R.  Cas.,  N.  S.,  408. 

Minnesota. — Haines  v.  Chicago,  etc.,  R. 
Co.,  29  Minn.  160,  12  N.  W.  447,  43  Am. 
Rep.  199. 

Mississippi. — New  Orleans,  etc.,  R.  Co. 
V.  Shackleford,  87  Miss.  610,  40  So.  427, 
24  R.  R.  R.  15,  47  Am.  &  Eng.  R.  Cas.,  N. 
S.,  15,  4  L.  R.  A.,  N.  S.,  1035,  112  Am.  St. 
Rep.  461. 

Missouri. — Hubbard  v.  Mobile,  etc.,  R. 
Co.,  112  Mo.  App.  459,  87  S.  W.  52;  Min- 
ter  V.  Pacific  Railroad,  41  Mo.  503,  97  Am. 
Dec.  S88;  Ross  v.  Missouri,  etc.,  R.  Co., 
4  Mo.  App.  583;  Sherlock  v.  Chicago,  etc., 
R.  Co.,  85  Mo.  App.  46;  Rossier  v.  Wa- 
bash R.  Co.,  91  S.  W.  1018,  115  Mo.  App. 
515;  Rider  v.  Wabash,  etc.,  R.  Co.,  14  Mo. 
App.  529. 

New  York. — Millard  v.  Missouri,  etc., 
R.  Co.,  6  Am.  &  Eng.  R.  Cas.  311,  86  N. 
Y.  441,  affirming  30  Hun  191;  Butler  v. 
Hudson  River  R.  Co.,  3  E.  D.  Smith  571; 
Glovinsky  v.  Cunard  Steamship  Co.,  6 
Misc.  Rep.  388,  26  N.  Y.  S.  751;  Perley  v. 
New  York,  etc.,  R.  Co.,  65  N.  Y.  374;  Slo- 
man  v.  Great  Western  R.  Co.,  67  N.  Y. 
308,  5  Am.  R.  Rep.  113,  reversing  6  Hun 
546;  Stoneman  v.  Erie  R.  Co.,  52  N.  Y. 
429;  Trimble  v.  New  York,  etc.,  R.  Co., 
57  N.  Y.  S.  437,  39  App.  Div.  403,  affirmed 
in  56  N.  E.  532,  162  N.  Y.  84,  48  L.  R.  A. 
115;  Saleeby  v.  Central  R.  Co.,  90  N.  Y. 
S.  1042,  99  App.  Div.  163,  15  N.  Y.  Ann. 
Cas.  353,  affirmed  in  184  N.  Y.  597,  77  N. 
E.  1196. 

North  Carolina.  — ■  Charlotte  Trouser 
Co.  V.  Seaboard,  etc.,  R.  Co.,  139  N.  C. 
382,  51  S.  E.  973,  21  R.  R.  R.  459,  44  Am. 
&  Eng.  R.  Cas.,  N.  S.,  459. 

Ohio. — Bowler,  etc.,  Co.  v.  Toledo,  etc., 
R.  Co.,  3  N.  P.  322,  1  O.  Dec.  55;  Toledo, 
etc.,  R.  Co.  V.  Dages,  57  O.  St.  38,  47  N. 
E.  1039,  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  533, 
63  Am.  St.  Rep.  703;  Greenwich  Ins.  Co. 
V.  Memphis,  etc.,  Packet  Co.,  1  N.  P.  136, 
4  O.  Dec.  405;  Toledo,  etc.,  R.  Co.  v. 
Bowler,  etc.,  Co.,  63  O.  St.  274,  58 
N.  E.  813,  19  Am.  &  Eng.  R.  Cas.,  N.  S., 
574,  affirming  10  O.  C.  C.  272,  6  O.  C.  D. 
401. 

Oregon. — Oakes  v.  Northern  Pac.  R. 
Co.,  20  Ore.  392;  26  Pac.  230,  23  Am.  St. 
Rep.  126,  13  L.  R.  A.  318;  Wells  v.  Great 
Northern  R.  Co.,  59  Ore.' 165,  114  Pac. 
92,  116   Pac.  1070,  34  L.   R.  A.,  N.  S.,  818. 

South  Carolina. — Fleischman,  etc.,  Co. 
V.  Southern  Railwav,  56  S.  E.  974,  76  S.  C. 
237,  9  L.  R.  A.,  N.   S.,  519. 

Texas. — St.  Louis,  etc.,  R.  Co.  v.  Green, 
44  Tex.  Civ.  App.  13,  97  S.  W.  531;  Ft. 
Worth,   etc.,   R.   Co.   v.   Rosenthal   Millin- 


ery Co.  (Tex.  Civ.  App.),  29  S.  W.  196; 
Texas,  etc.,  R.  Co.  v.  Capps,  2  Texas 
App.  Civ.  Cas.,  §  33,  16  Am.  &  Eng.  R. 
Cas.    118. 

Wisconsin. — Hoeger  v.  Chicago,  etc., 
R.  Co.,  63  Wis.  100,  23  N.  W.  435,  21  Am. 
&  Eng.   R.  Cas.  308,   53  Am.   Rep.  271. 

England. — Belfast,  etc.,  R.  Co.  v.  Keys, 
9  H.  L.  Cas.  556,  9  W.  R.  793,  4  L.  T. 
841,  8  Jur.,  N.  S.,  267;  Cahill  v.  London, 
etc.,  R.  Co.,  10  C.  B.,  N.  S.,  154,  7  Jur., 
N.  S.,  1164,  30  L.  J.  C.  P.  389,  9  W.  R. 
653,  4  L.  T.  N.  S.  346;  Macrow  v.  Great 
Western  R.  Co.,  L.  R.,  6  Q.  B.  613,  40  L. 
J.  Q.  B.  300,  34  L.  T.  618,  19  W.  R.  8,  3 
Ry.  &  C.  T.  Cas.  xix;  Great  Northern 
R.  Co.  V.  Shepherd,  8  Exch.  30,  30  Railw. 
Cas.   310,  21   L.  J.   Exch.  386. 

Articles  exposed  to  view. — If  a  passen- 
ger takes  with  him  articles,  which  do  not 
come  strictly  within  the  denomination  of 
baggage,  and  exposes  them  to  view,  so 
that  no  concealment  is  practiced,  and  the 
carrier  chooses  to  treat  them  as  personal 
baggage,  and  carries  them  accordingly, 
and  a  loss  occurs,  he  will  be  responsible 
therefor.  Great  Northern  R.  Co.  v.  Shep- 
herd (Eng.),  8  Exch.  30,  30  Railw.  Cas. 
310,  21  L.  J.  Exch.  286. 

49.  Drummer's  samples. — United  States. 
—Jacobs  V.  Tutt,  33  Fed.  413;  Strouss  v. 
Wabash,  etc.,  R.  Co.,  17  Fed.  209. 

Mississippi. — New  Orleans,  etc.,  R.  Co. 
V.  Shackelford,  87  Miss.  610,  40  So.  437, 
34  R.  R.  R.  15,  47  Am.  S:  Eng.  R.  Cas.,  N. 
S.,  15,  4  L.  R.  A.,  N.  S.,  1035,  112  Am.  St. 
Rep.  461. 

Missouri. — Rider  v.  Wabash,  etc.,  R. 
Co.,    14    Mo.   App.    529. 

New  York. — Trimble  v.  New  York,  etc., 
R.  Co.,  162  N.  Y.  84,  56  N.  E.  532,  17  Am. 
&  Eng.  R.  Cas.,  N.  S.,  176,  48  L. '  R.  A. 
115. 

South  Carolina. — Fleischman,  etc.,  Co. 
V.  Southern  Railway,  56  S.  E.  974,  76  S. 
C.  237,  9  L.  R.  A.,  N.  S.,  519. 

Texas.— Vt.  Worth,  etc.,  R.  Co.  v.  Ro- 
senthal Millinery  Co.  (Tex.  Civ.  App.), 
29  S.  W.  196;  Texas,  etc.,  R.  Co.  v.  Capps, 
3  Texas  App.  Civ.  Cas.,  §  33,  16  Am.  & 
Eng.    R.    Cas.    118. 

Wisconsin. — Hoeger  v.  Chicago,  etc., 
R.  Co.,  63  Wis.  100,  23  N.  W.  435,  21  Am. 
&  Eng.  R.   Cas.  308,  53  Am.  Rep.  271. 

Canada. — Dixon  v.  Richelieu  Nav.  Co., 
15   Ont.   App.   Rep.   647. 

Sample  case  checked  as  baggage  tor 
two  years. — In  New  Orleans,  etc.,  R.  Co. 
V.  Shackelford,  87  Miss.  610,  40  So.  427, 
24  R.  R.  R.  15,  47  Am.  &  Eng.  R.  Cas.,  N. 
S.,  15,  4  L.  R.  A.,  N.  S.,  1035,  112  Am.  St. 
Rep.  461,  it  is  held  that  if  the  carrier's 
station  agent  knew  that  a  parcel  checked 
as  baggage  was  a  sample  case  and  the 
carrier  had  accepted  it  as  baggage  for 
two  years,  the  carrier  is  liable  for  its  loss 
or   destruction   in   transit. 

50.  Merchandise. — Toledo,  etc.,  R.  Co. 
V.  Dages,  57  O.  St.  38,  47  N.  E.  1039,  8  Am. 
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circumstances,^^  stage  costumes  and  properties,^^  and  tents. ^^  It  has  been  held, 
however,  that  evidence  that  a  passenger  deUvered  to  the  baggage  master  of  a 
railroad  a  package  of  merchandise,  and  received  a  check  for  it,  on  showing  his 
passenger  ticket ;  that  the  baggage  master  knew  that  it  was  merchandise,  and  that 
other  passengers  had  similar  packages,  will  not  warrant  the  jury  in  finding  that 
the  railroad  company  agreed  to  transport  the  merchandise,  or  became  liable  for 
it  as  a  common  carrier,  in  absence  of  evidence  of  an  agreement  that  it  should  be 
carried  as  freight,  or  that  the  baggage  master  had  authority  to  receive  freight  to 
be  carried  on  a  passenger  train,  or  to  bind  the  company  to  carry  merchandise  as 
personal  baggage.^* 

Extra  Compensation. — If  a  railroad  receives  for  carriage  from  a  passenger 
trunks  containing  articles  other  than  personal  baggage,  either  with  or  without 
payment  of  an  extra  charge,  and  with  knowledge  of  the  contents  of  the  trunks, 
the  carrier  is  liable  for  loss  or  damage  as  an  insurer  or  common  carrier  of 
freight.5^  Where  a  carrier  has  a  fixed  tariff  of  charges  for  transporting  gold, 
and  the  carrier  knows  that  a  certain  package  which  a  passenger  has  introduced 
into  his  vehicle  contains  gold,  and  charges  the  passenger,  not  the  usual  rates 
for  its  transportation,  but  merely  such  as  are  chargeable  for  ordinary  extra  bag- 
gage, the  carrier  is  liable  in  case  of  loss.^^ 

§  3476.  Effect  of  Acceptance  without  Knowledge  of  Nature  of  Prop- 
erty.— In  the  absence  of  a  special  agreement,  the  carrier's  common-law  liability 
for  baggage,  of  the  nature  of  which  it  is  ignorant,  embraces  only  such  articles  as 
properly  constitute  baggage.^^     So  it  may  be  stated  as  a  general  rule  that  a  carrier 


&  Eng.  R.  Cas.,  N.  S.,  533,  163  Am.  St. 
Rep.  702;  Toledo,  etc.,  R.  Co.  v.  Bowler, 
etc.,  Co.,  63  O.  St.  274,  58  N.  E.  813,  19 
Am.  &  Eng.  R.  Cas.,  N.  S.,  574,  affirming 
10  O.  C.  C.  272,  6  O.  C.  D.  401;  Green- 
wich Ins.  Co.  V.  Memphis,  etc..  Packet 
Co.,  1  X.  P.  126,  4  O.  Dec.  405. 

51.  Money.— St.  Louis,  etc.,  R.  Co.  v. 
Berry,  60  Ark.  433,  30  S.  W.  764,  28  L.  R. 
A.  501,  46  Am.  St.  Rep.  212. 

Passenger  ignorant  of  rule. — A  railroad 
company  is  liable  to  a  passenger  who, 
without  knowledge  of  the  rule  forbidding 
its  agents  to  receive  money  to  be  so 
shipped,  delivers  a  trunk  containing  a' 
large  amount  of  money  to  its  agent,  in- 
forms .  him  of  the  fact,  and  he  receives 
the  same  for  shipment.  St.  Louis,  etc., 
R.  Co.  V.  Berry,  60  Ark.  433,  30  S.  W.  764, 
28  L.   R.  A.   501,  46  Am.   St.   Rep.  212. 

52.  Stage  properties. — Oakes  v.  North- 
ern Pac.  R.  Co.,  20  Ore.  392,  26  Pac.  230, 
23   Am.   St.   Rep.   126,   12   L.   R.   A.   318. 

53.  Tents.— Chicago,  etc.,  R.  Co.  v.  Con- 
klin,  32  Kan.  55,  3  Pac.  762,  16  Am.  & 
Eng.   R.   Cas.  116. 

54.  Authority     of      baggage    master 

Blumantle  v.  Fitchburg  R.  Co.,  127  Mass. 
322,   34  Am.   Rep.   376. 

55.  Extra  compensation. — Charlotte 
Trouser  Co.  v.  Seaboard,  etc.,  R.  Co.,  51 
S.  E.  973,  139  N.  C.  382,  21  R.  R.  R.  459, 
44  Am.  &  Eng.  R.  Cas.,  N.  S.,  459;  Sa- 
leeby  v.  Central  R.  Co.,  77  X.  E.  1196, 
184  X.  Y.  597;  Greenwich  Ins.  Co.  v. 
:\Iemphis,  etc..  Packet  Co.,  1  X.  P.  126, 
4  O.  Dec.  405. 

It  would  not  seem  practicable  in  this 
respect  to  distinguish  between  the  car- 
riage  of  freight  and  the   carriage  of  bag- 


gage, nor  between  knowledge  of  the  value 
of  the  articles  carried  and  knowledge  of 
their  character.  In  one  case,  as  clearly 
as  in  the  other,  considerations  of  public 
policy  justify  the  conclusion  that  if  the 
carrier,  for  the  purpose  of  obtaining  pat- 
ronage, and  with  actual  knowledge  of  all 
the  material  facts,  v,aives  it  right  to  re- 
fuse merchandise  which  it  is  requested  to 
carry  as  baggage,  or  to  make  an  addi- 
tional charge  commensurate  with  the  in- 
creased risk,  it  can  not,  after  a  loss  has 
occurred,  assert  an  immunity  from  lia- 
bility because  of  such  rights.  Toledo, 
etc.,  R.  Co.  V.  Dages,  57  O.  St.  38,  47  N. 
E.  1039,  8  Am.  &  Eng.  R.  Cas.,  N.  S., 
533,   63   Am.   St.  Rep.   702. 

Where  carrier  exacts  extra  compensa- 
tion.— Sloman  v.  Great  Western  R.  Co., 
67  X.  y.  208,  5  Am.  R.  Rep.  113;  Perley 
V.  New  York,  etc.,  R.  Co.,  65  N.  Y.  374; 
Stoneman  v.  Erie  R.  Co.,  52  N.  Y.  429; 
Trimble  v.  Xew  York,  etc.,  R.  Co.,  162 
X.  Y.  84,  56  N.  E.  532,  17  Am.  &  Eng. 
R.   Cas.,   X.   S.,   176,   48   L.   R.  A.   115. 

56.  Gold.— Hellman  v.  Holladay,  Fed. 
Cas.  Xo.  6,340,  1  Woolw.  365. 

57.  General  rule  as  to  liability  for  ar- 
ticles other  than  baggage. — Hubbard  v. 
Mobile,  etc.,  R.  Co.,  87  S.  W.  52,  112  Mo. 
App.  459;  Robinson  v.  New  York,  etc., 
R.  Co.,  129  X\  Y.  S.  1030,  145  App.  Div. 
391,  affirmed  in  203  X^.  Y.  637,  97  X.  E. 
1115;  Illinois  Cent.  R.  Co.  v.  Matthews, 
114  Ky.  973,  72  S.  W.  302,  24  Ky.  L.  Rep. 
1766,  60  L.  R.  A.  846,  102  Am.  St.  Rep. 
316,  6  R.  R.  R.  769,  29  Am.  &  Eng.  R. 
Cas.,  X.  S.,  769. 

By  the  sale  of  a  ticket  to  a  passenger 
the  carrier  does  not  become  liable  for  the 
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of  passengers  is  not  liable  as  a  common  carrier  for  loss  or  injury  to  packages  of 
merchandise,  or  other  articles  not  baggage,  accepted  as  baggage,  unless  its  agent 
having  control  of  the  receipt  of  the  baggage  was  informed  or  knew,  or  was 
chargeable  with  notice  as  to  what  was  contained  therein,  and  no  misrepresenta- 
tion was  made  by  the  owner  to  the  agent  having  charge  of  the  business  of  check- 
ing the  baggage. s*  It  is  held  that  where  goods  not  the  personal  baggage  of  a 
passenger  are  checked  as  his  baggage  without  the  fact  being  brought  to  the  knowl- 
edge of  the  carrier,  the  carrier  is  liable  only  as  a  gratuitous  bailee,  and  to  recover 
for  a  loss  gross  negHgence  or  willful  injury  must  be  clearly  shown. s"  But  though 
a  carrier  did  not  know  that  the  trunks  of  a  passenger  contained  samples,  it  had 
no  right,  after  arrival  of  the  trunks  at  their  destination,  to  practically  abandon 
them  and  leave  them  for  three  days  on  a  station  platform,  exposed  to  the 
weather.^"  And  a  passenger  is  not  precluded  from  recovering  for  loss  of  bag- 
gage for  which  the  carrier  is  liable,  because  he  had  also  in  his  trunk  articles  for 
which  the  carrier  is  liable.®'^ 


safe  transportation  of  merchandise  de- 
livered as  baggage,  without  clear  proof 
of  an  agreement  to  that  efifect.  Blumen- 
thal  V.  Maine  Cent.  R.  Co.,  79  Me.  550,  11 
Atl.   605. 

Under  Ky.  St.,  §  738,  providing  that 
every  company  shall  check  every  par- 
cel of  "baggage"  taken  for  transportation, 
s  company  is  only  liable  as  a  car- 
rier for  what  the  passenger  takes  w'\th 
him  for  his  own  personal  use  and  con- 
venience, unless  the  company  by  contract, 
express  or  implied,  has  accepted  other 
articles  as  baggage.  Illinois  Cent.  R.  Co. 
V.  Matthews,  73  S.  W.  302,  24  Ky.  L.  Rep. 
1766,  60  L.  R.  A.  846,  114  Ky.  973,  102  Am. 
St.  Rep.  31ff,  6  R.  R.  R.  769,  29  Am.  & 
Eng.   R.   Cas.,   N.   S.,   769. 

58.  Effect  of  acceptance  without  notice 
of  character  or  value  of  goods. — United 
States. — Strouss  v.  Wabash,  etc.,  R.  Co., 
17  Fed.  209;  Humphreys  v.  Perry,  148  U. 
S.    627,   13   S.   Ct.   711,   37   L.   Ed.   587. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v. 
Miller,  103  Ark.  37,  145  S.  W.  889,  39  L. 
R.   A.,   N.   S.,   634. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Thomp- 
son, 19  111.  578;  Davis  v.  Michigan,  etc., 
'  R.  Co.,  22  111.  278,  74  Am.  Dec.  151. 

Indiana. — Doyle   v.   Kiser,   6   Ind.   242. 

Kansas. — Southern  Kansas  R.  Co.  v. 
Clark,  52   Kan.  398,  34  Pac.   1054. 

Kentucky. — Illinois  Cent.  R.  Co.  v. 
Matthews,  114  Ky.  973,  72  S.  W.  302,  24 
Ky.  L.  Rep.  1766,  60  L.  R.  A.  846,  102  Am. 
St.  Rep.  316,  6  R.  R.  R.  769,  29  Am.  & 
Eng.  R.  Cas.,  N.  S.,  769. 

Massachusetts. — Stimson  v.  Connecti- 
cut River  R.  Co.,  98  Mass.  83,  93  Am.  Dec. 
140;  Ailing  v.  Boston,  etc.,  R.  Co.,  136 
Mass.  131,  30  Am.  Rep.  667. 

Minnesota. — Haines  v.  Chicago,  etc.,  R. 
Co.,  39  Minn.  160,  13  N.  W.  447,  43  Am. 
Rep.    199. 

Mississippi. — New  Orleans,  etc.,  R.  Co. 
V.  Moore,  40  Miss.  39. 

New  York. — Gurney  v.  Grand  Trunk 
R.  Co.,  14  N.  Y.  S.  331,  59  Hun  625,  37  N. 
Y.  Super.  Ct.   155. 


Ohio. — Pennsylvania  Co.  v.  Miller,  35 
O.  St.  541,  1  Ky.  L.  Rep.  184,  35  Am.  Rep. 
620;  Toledo,  etc.,  R.  Co.  v.  Bowler,  etc., 
Co.,  58  N.  E.  813,  63  O.  St.  274,  19  Am. 
&   Eng.    R.    Cas.,   N.    S.,   574. 

Pennsylvania. — Merritt  v.  Lehigh  Val- 
ley R.   Co.,   40   Pa.   Super.   Ct.   219. 

Tennessee. — Yazoo,  etc.,  R.  Co.  v.  Bald- 
win, 81  S.  W.  599,  113  Tenn.  205,  12  R.  R. 
R.  856,  35  Am.  &  Eng.  R.  Cas.,  N.  S., 
856. 

If  a  passenger  undertake  to  carry  prop- 
erty not  baggage  in  the  character  of  bag- 
gage, the  carrier  is  not  liable  for  a  loss 
not  accasioned  by  its  wrongful  act. 
Smith  V.  Boston,  etc..  Railroad,  44  N.  H. 
335. 

A  railroad  company  is  not  liable,  to  ei- 
ther owner  or  agent,  on  its  ordinary  con- 
tract of  transportation  of  a  passenger  for 
losing  a  trunk  delivered  into  its  charge 
as  his  personal  luggage,  but  which  con- 
tained only  samples  of  merchandise,  and, 
with  its  contents,  was  owned  by  a  trader 
whose  traveling  agent  he  was  to  sell 
such  goods  by  sample;  nor  in  tort,  for 
the  loss,  without  proof  of  gross  negli- 
gence. Stimson  V.  Connecticut  River  R. 
Co.,  98  Mass.  83,  93  Am.  Dec.  140;  Ailing 
V.  Boston,  etc.,  R.  Co.,  126  Mass.  121,  30 
Am.    Rep.    667. 

59.  Brick  v.  Atlantic,  etc.,  R.  Co.,  58  S. 
E.  1073,  145  N.  C.  203,  26  R.  R.  R.  629,  49 
Am.  &  Eng.  R.  Cas.,  N.  S.,  629,  13  Am.  & 
Eng.  Ann.  Cas.  328.  See  Toledo,  etc.,  R. 
Co.  V.  Dages,  57  O.  St.  38,  47  N.  E.  1039, 
8  Am.  &  Eng.  R.  Cas.,.  N.  S.,  533,  63  Am. 
St.  Rep.  702;  Illinois  Cent.  R.  Co.  v.  Mat- 
thews, 114  Ky.  973,  24  Ky.  L.  Rep.  1766, 
72  S.  W.  302,  60  L.  R.  A.  846,  102  Am.  St. 
Rep.  316,  6  R.  R.  R.  769,  29  Am.  &  Eng. 
R.   Cas.,   N.   S.,   769. 

60.  Must  not  abandon  goods. — Char- 
lotte Trouser  Co.  v.  Seaboard,  etc.,  R. 
Co.,  51  S.  E.  973,  139  N.  C.  382,  21  R.  R. 
R.  459,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  459. 

61.  Where  articles  are  mixed. — Dibble 
V.  Brown,  13  Ga.  217,  56  Am.  Dec.  460. 
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Absence  of  Fraud  and  Concealment. — It  has  been  held  that  where  a  rail- 
road company  receives  for  transportation,  in  cars  which  accompany  its  passen- 
ger trains,  property  of  a  passenger  other  than  his  baggage,  in  relation  to  which 
no  fraud  or  concealment  is  practiced  or  attempted  upon  its  employees,  it  as- 
sumes with  reference  to  the  property  the  liability  of  a  common  carrier  of  mer- 
chandise.*^ 

Extra  Compensation. — Where  merchandise  or  other  property  not  properly 
classed  as  baggage  is  packed  with  a  passenger's  baggage  without  the  carrier's 
knowledge,  the  payment  of  extra  charges  on  account  of  overweight  will  not  con- 
vert such  property  into  freight  or  baggage  and  render  the  carrier  responsible  for 
it  as  an  insurer.*^ 

§  3477.  Duty  to  Disclose  Nature  and  Value  and  Effect  of  Conceal- 
ment.— Duty  to  Disclose  Nature  and  Value.^ — A  passenger,  in  the  absence 
of  a  request,  is  not  bound  to  volunteer  information  to  the  carrier's  servants  as 
to  the  nature  and  value  of  his  baggage,  provided  it  is  only  such  and  so  much  as 
he  is  warranted  in  carrying  for  the  journey  contemplated.**  And  it  is  held  that 
in  the  absence  of  legislation,  or  of  special  regulations  by  the  carrier,  or  of  con- 
duct by  the  passenger  misleading  the  carrier  as  to  the  value  of  his  baggage,  his 
failure  to  disclose  it,  when  no  inquiry  is  made  of  him  is  not,  in  itself,  a  fraud 
upon  the  carrier.*^  It  is  held,  however,  that  a  passenger  is  required  to  act  in  good 
faith,  and  if  he  obtains  carriage  on  his  ticket  as  personal  baggage  of  merchandise 
or  articles  not  properly  such  baggage,  without  disclosing  the  fact,  the  carrier  will 
not  be  liable  as  an  insurer,  for  their  loss  or  damage.**  And  it  has  been  held  that 
a  traveler  who  presents  to  a  carrier  of  passengers,  as  his  baggage,  an  ordinary 
trunk  or  valise,  without  describing  its  contents,  impliedly  represents  that  it 
contains  only  wearing  apparel,  and  articles  such  as  are  necessary  for  his  comfort 
and  convenience  on  the  journey,  and  if  it,  in  fact,  contains  costly  jewelry,  and  it 
is  destroyed  without  gross  negligence  chargeable  to  the  carrier,  he  is  not  liable 
for  such  extra  value.*^  The  carrier  has  been  held  not  liable  for  the  loss  of  a 
box  containing  only  merchandise  where  the  passenger  gave  no  information  as 
to  the  contents  of  the  box  and  the  servants  of  the  carrier  did  not  inquire,  although 
the  word  "glass"  was  written  on  the  box  in  large  letters.*®    The  carrier  may,  by 

62.  Absence  of  fraud  and  concealment.  "'shipper,"  as  used  in  Rev.  St.,  §  4381.  ex- 
— Hannibal,  etc.,  R.  Co.  v.  Swift  (U.  S.),  empting  a  master  or  owner,  etc.,  from  lia- 
12  Wall.  262,  20  L.  Ed.  423.  bility  for  loss   of  articles  of  whose  value 

63.  Extra  compensation.  — •  Humphreys  he  is  not  notified,  does  not  apply  tn  car- 
V.  Perry,  148  U.  S.  627,  13  S.  Ct.  711,  37  riers  by  land  of  the  baggage  of  passen- 
L.    Ed.    687;    Hamburg- American    Packet      gers. 

Co.  V.  Gattman,  127  111.  598,  20  N.  E.  662;  66.  Saunders  v.  Southern   R.   Co.,  63  C. 

Talcott  V.   Wabash   R.   Co.,   50   N.   Y.   St.  C.  A.  523,  128  Fed.  15,  11  R.  R.  R.  596,  34 

Rep.   423,   66   Hun   456,   31   N.   Y.    S.   318;  Am.   &   Eng.   R.    Cas.,   N.   S.,   596;   Michi- 

Cincinnati,   etc.,   R.  Co.  v.   Marcus,  38   111.  gan,   etc.,   R.   Co.  v.   Oehm,   56   111.   393,  4 

319;  Illinois  Cent.  R.  Co.  v.  Matthews,  114  Am.    R.    Rep.    451;    Blumentha)    v.    Maine 

Ky.   973,    73   S.   W.   303,   24   Ky.    L.    Rep.  Cent.    R.    Co.,    79    Me.    550,    11    Atl.    605; 

1766,  60  L.   R.  A.   846,   103  Am.   St.   Rep.  Denver,  etc.,  R.  Co.  v.  Johnson,  50  Colo. 

316,   6   R.    R.   R.   769,   39   Am.   &   Eng.   R.  187,  114  Pac.  650,  Ann.  Cas.  1913C,  637. 

Cas.,  N.  S.,  769.  "It  is  the  duty  of  the  passenger  to  give 

64.  Passenger's  duty  to  disclose  nature  the  carrier  notice  that  his  trunk  contains 
and  value  of  goods. — Camden,  etc.,  R.  Co.  merchandise,  or  things  which  can  not  be 
V.  Baldauf,  16  Pa.  67,  55  Am.  Dec.  681;  included  as  baggage,  unless  the  carrier 
Godfrey  v.  Pullman  Co.,  87  S.  C.  361,  69  has  knowledge  that  the  contents  of  the 
S.  E.  666.  trunk  are  not  baggage,  but  merchandise." 

"However   valuable    an   article   of   bag-  Amory  v.  Wabash  R.  Co.,  130  Mich.  404, 

gage   may   be,    it   seems   now   to   be   well  90   N.  W.  33,  4  R.   R.   R.  408,   37   Am.   & 

settled  by  the  authorities  that  the  owner  Eng.   R.   Cas.,   N.   S.,  408. 

is    not    bound    to    disclose    such    peculiar  67.  Michigan  Cent.  R.  Co.  v.  Carrow,  7a 

value    to    the    carrier,    unless    inquiry    be  111.  348,  34  Am.  Rep.   248. 

made."     Jones  v.  Voorhees,  10  O.  145.  68.  Box  of  merchandise  marked  "glass."' 

65.  Railroad  Co.  v.  FralofI,  100  U.  S.  34,  — Cahill  v.  London,  etc.,  Ry.  Co.,  10  C.  B., 
25     L.    Ed.   531    holding  that     the  word  N.  S.,  154,  7  Jur.,  N.  S.,  1164,  30  L.  J.  C.  P. 
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notice  brought  home  to  the  passenger,  require  the  latter  to  make  known  to  him 
the  nature  and  value  of  the  property  which  the  carrier  is  to  convey .^^  But  it  has 
been  held  that  where  the  advertisement  of  a  carrier  stated  that  passengers  were 
"prohibited  from  taking  anything  as  baggage  but  their  wearing  apparel,  which 
will  be  at  the  risk  of  the  owner,"  and  the  trunk  of  a  passenger  contained  specie, 
and  the  extra  weight  of  his  baggage  was  paid  for,  and  the  agents  of  the  carriers 
took  charge  of  it,  it  was  not  incumbent  on  the  passenger  to  inform  the  carrier 
of  its  contents,  unless  he  was  inquired  of ;  and  that  the  carrier  was  liable  for  its 
loss  through  the  negligence  or  fraud  of  its  agentsJ° 

Effect  of  Concealment  of  Nature  and  Value.^ — A  carrier  may  be  discharged 
from  liability  for  the  full  value  of  baggage  if  the  passenger,  by  any  device  or 
artifice,  evades  inquiry  as  to  such  value,  whereby  a  responsibility  is  imposed 
upon  the  carrier  beyond  what  they  are  bound  to  assume  in  consideration  of  the 
ordinary  fare  charged  for  the  transportation  of  the  person  J  i  Where  the  pas- 
senger informs  the  carrier  that  his  trunk  contains  nothing  but  clothing,  whereas 
it  contains  a  large  amount  of  coin  and  gold  ornaments,  the  carrier  is  not  liable 
for  any  of  the  contents  where  it  is  lostJ^  And  it  has  been  held  that  a  person 
who  places  in  the  hands  of  the  agent  of  a  railroad  company  merchandise,  jewelry, 
and  other  valuables  for  transportation,  under  the  semblance  of  baggage,  is  guilty 
of  fraud,  which  releases  the  company  from  liability  as  common  carriers,  and  it  is 
simply  liable  as  common  bailees  for  hire  J  ^ 

§  3478.  Right  and  Duty  of  Carrier  to  Investigate. — As  a  condition  prec- 
edent to  a  contract  for  the  transportation  of  baggage,  the  carrier  may  require 
information  from  the  passenger  as  to  its  value.''*  But  the  law  does  not  require 
a  common  carrier  of  passengers,  under  ordinary  circumstances,  to  inquire  or  in- 
vestigate in  order  to  find  out  the  nature  of  property  offered  for  transportation 
as  the  ordinary  baggage  of  a  passenger,  as  it  is  entitled  to  assume  that  it  is  such, 
and  nothing  else.''^    Thus,  the  carrier  is  not  bound  to  inspect  a  trunk,  presented 

289,  9   W.  R.  653,  4  L.  T.,   N.  S.,  346,  af-  "Delivering    to   the    carrier    a    trunk    or 

firmed   in   Exchequer   Chamber,   13   C.   B.,  closed   package,   ostensibly   ordinary   bag- 

N.    S.,    818.                _  _  gage,  without  a  statement  as   to  its   con- 

69.  Notice  requiring  disclosure. — Fish  tents,  is  equivalent  to  a  representation  by 
V.   Chapman,  2   Ga.  349,  46  Am.  Dec.  893.  the  passenger  that  it  belongs  to  him,  and 

70.  Camden,  etc.,  R.  Co.  v.  Baldauf,  16  contains  only  such  articles  as  are  prop- 
Pa.   67,  55  Am.   Dec.  681.  erly   classed    as   personal   baggage."      Illi- 

71.  Effect  of  concealment  of  nature  and  nois  Cent.  R.  Co.  v.  Matthews,  114  Kv. 
value.— Railroad  Co.  v.  Fraloff,  100  U.  S.  973,  24  Ky.  L.  Rep.  1766,  72  S.  W.  303,  60 
24,  25  L.  Ed.  531.  See  Jones  v.  Voorhees,  L.  R.  A.  846,  103  Am.  St.  Rep.  316,  6  R. 
10   O.   145.  R.  R.  769,  29  Am.  &  Enar.  R.  Cas.,  N.  S., 

72.  The   Ionic,   Fed.    Cas.   No.   7,059,    5  769. 

Blatchf.   538.  Box  of  merchandise  marked   "glass." — 

73.  Cincinnatti.  etc.,  R.  Co.  v.  Marcus,  Where  a  passenger  took  with  him  a  box 
38    III.   219.  _  containing  only  merchandise,  but  not  ex- 

74.  Right  of  carrier  to  investigate. —  ceeding  in  weight  the  limit  prescribed 
Railroad  Co.  v.  Fraloff,  100  U.  S.  24,  25  for  personal  baggage,  but  gave  no  infor- 
L.  Ed.  531;  Bonner  v.  Blum  (Tex.  Civ.  mation  to  the  railroad's  servants  as  to 
App.),  35   S.  W.   60.                  _           _  the  contents  of  the  box,  nor  did  they  in- 

75.  Duty  of  carrier  to  investigate. —  quire,  although  the  word  "glass"  was 
Humphreys  v.  Perry,  148  U.  S.  637,  13  S.  written  on  the  box  in  large  letters,  it  was 
Ct.  711,  37  L.  Ed.  587;  Michigan  Cent.  R.  held  that,  as  the  box  contained  only  mer- 
Co.  V.  Carrow,  73  111.  348,  24  Am.  Rep.  chandise,  there  was  no  contract  on  the 
248;  Ailing  v.  Boston,  etc.,  R.  Co.,  136  part  of  the  railroad  to  carry  it,  and  it  was 
Mass.  131,  30  Am.  Rep.  667;  Haines  v.  not  liable  for  its  loss.  Cahill  v.  London, 
Chicago,  etc.,  R.  Co.,  29  Minn.  160,  12  N.  etc.,  Ry.  Co.,  10  C.  B.,  N.  S.,  154,  7  Jur. 
W.  447,  43  Am.  Rep.  199;  Toledo,  etc.,  N.  S.,  1164,  30  L.  J.  C.  P.  289,  9  W.  R. 
R.  Co.  V.  Bowler,  etc.,  Co.,  63  O.  St.  274,  653,  4  L.  T.,  N.  S.,  246,  affirmed  in  Exche- 
58  N.  E.  813,  19  Am.  &  Eng.  R.  Cas.,  N.  quer  Chamber,  13  C.  B.,  N.  S.,  81S. 

S.,    574;    Toledo,     etc.,    R.    Co.   v.    Dages,  Holding  that    carrier    should  make  in- 

57  O.  St.  38,  47  N.  E.  1039,  8  Am.  &  Eng.  quiry.— In    Kuter    v.    Michigan    Cent.    R. 

R.  Cas.,   N.   S.,  533,  63  Am.   St.   Rep.  702;  Co.,   1   Biss.   35,   Fed.    Cas.   No.   7955,   dis- 

Pennsylvania  Co.  v.  Miller,  35  O.  St.  541,  approved  in   Humphreys  v.  Perry,  148  U. 

1  Ky.  L.  Rep.  184,  35  Am.  Rep.  630.  S.  627,  13  S.  Ct.  711,  37  L.  Ed.  587,  it  was 
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by  a  passenger  as  baggage,  to  see  whether  it  contains  articles  of  merchandise  J® 
Nor  is  the  carrier  bound  to  inquire  as  to  the  contents  of  a  trunk  delivered  to  it  as 
ordinary  baggage,  such  as  travelers  usually  carry,  even  if  the  same  is  of  consider- 
able weight,  but  may  rely  upon  the  representations  arising  by  implication,  that  it 
contains  nothing  more  than  baggageJ'^  And  the  carrier  does  not,  by  accepting  it 
without  inquiring  as  to  contents,  become  an  insurer  of  a  traveling  salesman's 
trunk  filled  with  samplesJ^ 

§  3479.   Sufficiency  of  Notice  to  Carrier  of  Nature  of  Property. — It 

has  been  held  that  in  order  to  charge  a  railroad  company  with  liabiHty  for  articles 
of  merchandise  tendered  and  accepted  as  baggage,  it  need  not  be  shown  that  the 
agent  of  the  railroad  company  was  expressly  notified  that  the  articles  were  mer- 
chandise, but  it  is  sufficient  if  the  agent  had  notice  or  knowledge  sufficient  to  put 
him  on  inquiry.'^  ^    But  the  paying  of  overweight  charges  on  baggage  is  not  of  it- 


said  in  the  charge  to  the  jury,  that,  if  the 
railroad  company  kncM'  that  immigrants, 
like  the  plaintiff,  were  in  the  habit  of  put- 
ting valuable  articles  and  money  among 
their  household  goods,  and  from  such 
knowledge  might  have  inferred  that  the 
box  of  the  plaintiff  might  contain  money, 
then  it  became  the  duty  of  the  company 
to  make  inquiry  in  order  to  relieve  itself 
from   liability. 

And  in  Walker  v.  Jackson,  10  Mies.  & 
W.  (Eng.),  161,  it  appeared  that  the 
plaintiff  paid  5s.  for  the  ferriage  of  his 
phaeton  and  horse,  which  according  to 
the  defendant's  scale  of  charges,  was  the 
charge  for  a  light  four-wheeled  phaeton 
and  one  horse,  and  he  did  not  communi- 
cate the  fact  that  the  carriage  contained 
in  the  box  seat,  jewelry  and  watches  to 
the  value  of  several  thousa:nd  pounds. 
Before  the  phaeton  was  landed  on  the  op- 
posite side  of  the  ferry,  it,  and  the  jew- 
elry contained,  were  injured.  The  ferry- 
man was  held  liable;  and  Parke,  B.,  said: 
"I  take  it  now  to  be  perfectly  well  un- 
derstood, according  to  the  majority  of 
opinions  on  the  subject,  that  if  any  thing 
is  to  be  delivered  to  a  person  to  be  car- 
ried, it  is  the  duty  of  the  person  receiv- 
ing it  to  ask  such  questions  about  it  as 
may  be  necessary;  if  he  asks  no  ques- 
tions, and  there  be  no  fraud  to  give  the 
case  a  false  complexion,  on  the  delivery 
of  the  parcel,  he  is  bound  to  carry  the 
parcel  as  it  is." 

76.  Toledo,  etc.,  R.  Co.  v.  Dages,  57  O. 
St.  38,  47  N.  E.  1039,  8  Am.  &  Eng.  R. 
Cas.,   N.   S.,  533,   63  Am.   St.   Rep.  703. 

77.  Heavy  trunk. — Michigan  Cent.  R. 
Co.  V.  Carrow,  73  111.  348,  24  Am.  Rep. 
248.  See  Humphreys  v.  Perrv,  148  U.  S. 
627,  13  S.  Ct.  711,  37  L.  Ed.  587. 

78.  Drummer's  trunk. — Pennsylvania  Co. 
V.  Miller,  35  O.  St.  541,  1  Ky.  L.  Rep.  184, 
35  Am.  Rep.  620;  Humphreys  v.  Perry, 
148  U.  S.  637,  13  S.  Ct.  711,  37  L.  Ed.  587. 

79.  Sufficiency  of  notice  to  carrier. — • 
Dahrooge  v.  Pere  Marquette  R.  Co.,  108 
N.  W.  283,  144  ^lich.  544.  Sec  Trimble 
V.  New  York,  etc.,  R.  Co.,  162  N.  Y.  84, 
50  N.  E.  532,  48  L.  R.  A.  115,  17  Am.  & 
Eng.  R.  Cas.,  N.  S.,  176;  Sloman  v.  Great 
Western   R.  Co.,  67   N.  Y.  208,  5  Am.   R. 


Rep.  113;  Talcott  v.  Wabash  R.  Co..  159 
\.  Y.  461,  54  N.  E.  1;  Illinois  Cent.  R. 
Co.  z:  Matthews,  114  ,Ky.  973,  24  Ky.  L. 
Rep.  1766,  73  S.  W.  302,  60  L.  R.  A.  846, 
102  Am.  St.  Rep.  316,  6  R.  R.  R.  769,  39 
Am.   &  Eng.  R.  Cas.,   N.   S.,   769. 

Illustrations. — Where  a  traveling  sales- 
man had  his  sample  trunk,  which  was 
different  in  appearance  from  ordinary 
trunks,  checked  from  a  station  from 
which  he  had  frequently  had  it  checked 
before,  and  an  employee  of  the  road, 
other  than  the  baggageman,  in  a  record 
kept  by  him,  designated  it  as  a  sample 
trunk,  and  the  baggageman  was  accus- 
tomed to  checking  sample  trunks,  but  the 
salesman  did  not  state  that  his  trunk 
contained  samples,  such  fact  were  held 
to  warrant  a  direction  of  a  verdict  that 
defendant  had  notice  that  the  trunk  con- 
tained samples.  Trimble  v.  New  York, 
etc.,  R.  Co.,  56  N.  E.  532,  163  N.  Y.  84, 
48  L.  R.  A.  115,  17  Am.  &  Eng.  R.  Cas., 
N.   S.,   176. 

Where  plaintiff  had  traveled  over  de- 
fendant's road  for  six  years,  carrying 
samples  of  merchandise  in  trunks  differ- 
ent in  style  from  the  ordinary  and  a  wit- 
ness testified  that  on  the  last  of  these 
trips  the  baggage  master  stated  that 
plaintiff  wa;s  a  dress  man,  and  that  he 
had  ladies  dresses,  but  the  trunks  were 
received  as  passengers'  baggage,  and 
some  of  their  contents,  stolen,  there  was 
evidence  from  which  the  jury  might  infer 
knowledge  on  defendant's  part  as  to  the 
character  of  the  contents,  and  a  verdict 
for  plaintiff  will  not  be  disturbed.  Am- 
ory  V.  Wabash  etc.,  R.  Co.,  130  Mich.  404, 
90  N.  W.  22,  4  R.  R.  R.  408,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  408. 

Where  three  members  of  a  family  of- 
fered for  transportation,  as  their  bag- 
gage, two  trunks  and  three  boxes,  having 
the  appearance  of  being  packed  with  mer- 
chandise, and  aggregating  over  500  pounds 
in  weight  (Sand.  &  H.  Dig.,  §  6315,  al- 
lowing each  passenger  150  pounds),  the 
carrier  was  chargeable  with  notice  that 
the  contents  exceeded  the  ordinary  lug- 
gage of  three  persons.  Kansas,  etc.,  Co. 
V.  McGahey,  38  S.  W.  659,  63  Ark.  344,36 
L.  R.  A.  781,  58  Am.  St.  Rep.  111. 
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self  such  notice  to  the  company  that  the  trunk  contains  merchandise,  or  other  ar- 
ticles than  the  passenger's  ordinary  baggage,  as  will  render  the  company  liable  as 
a  carrier  for  such  articles. s**  And  the  packing  of  articles,  not  baggage,  in  a  laun- 
dry basket  does  not  give  notice  to  the  carrier  of  the  character  of  the  articles. ^^ 
Knowledge  of  Baggage  Agent  of  Connecting  Road. — It  has  been  held 
that  where  the  only  authority  given  by  a  railroad  company  to  the  baggage  agent 
of  a  connecting  road  is  to  check  baggage  to  all  stations  on  the  line  of  the  former 
road,  no  presumption  follows  that  such  agent  has  authority  to  check  merchandise 
over  the  line  of  said  road  under  the  guise  of  baggage;  and  knowledge  on  the  part 
of  such  agent  that  a  passenger's  trunks  contain  merchandise,  and  not  baggage,  is 
not  sufficient  to  charge  the  railroad  company  with  such  knowledge. ^^ 

§  3480.  Money  Intrusted  for  Safe-Keeping  to  Carrier  or  Its  Servants. 

— It  has  been  held  that  the  owners  of  a  steamboat  are  not  liable  for  the  loss  of 
money  intrusted  to  the  clerk  by  a  passenger,  unless  a  known  and  established  us- 
age for  a  steamboat  to  carry  money  for  hire,  on  account  of  the  owners,  is  shown.*^ 
A  steamboat,  however,  is  responsible  for  money  deposited  by  travelers  with  the 
captain,  when  the  deposit  is  a  necessary  one.** 

§  3481.  Effect  of  Regulations  Known  to  Passenger. — It  has  been  held 
that  where  the  passenger  knew  of  a  regulation  of  the  carrier  forbidding  baggage 
men  to  receive  jewelers'  sample  cases  for  carriage  as  ordinary  baggage,  without 
the  execution  of  a  bond  to  release  the  carrier  from  liability  in  case  of  loss,  he 
could  not  recover  for  the  loss  of  the  samples,  though  the  carrier's  own  agent  in- 
duced its  baggage  man  to  receive  the  samples  without  the  bond.^^  ^^d  a  railroad 
company  which  does  not  assume  the  transportation  of  dogs,  but  permits  its  bag- 
gage masters  to  take  charge  of  them  as  a  matter  of  accommodation,  and  for  a  fee 
retained  by  the  baggage  master,  is  not  liable  as  a  common  carrier  to  one  with 
notice  of  its  rules,  if  the  dogs  come  to  harm.^^ 

§  3482.  Contributory  Negligence  of  Passenger. — Where  a  passenger's 
negligence  contributes  to  cause  the  loss  of  or  injury  to  his  baggage,  for  which  he 
sues,  he  can  not,  as  a  general  rule,  recover  therefor  against  the  carrier.*^     Thus, 

80.  Paying  overweight  charges. — Illi-  employed  about  the  boat  was  not  pro- 
nois  Cent.  R.  Co.  v.  Matthews,  73  S.  W.  duced  as  a  witness.  Held,  that  the  owner 
302,  24  Ky.  L. 'Rep.  1766,  114  Ky.  973,  60  was  liable  as  a  mandatory,  and  that  there 
L.  R.  A.  846,  103  Am.  St.  Rep.  316,  6  R.  R.  was  evidence  of  a  want  of  the  ordinary 
R.  769,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  769.  care  called  for  under  the  circumstances  to 

81.  Packing  articles  in  laundry  basket.  sustain  a  verdict  for  the  plaintiff.  Jen- 
— St.  Louis,  etc.,  R.  Co.  v.  Miller,  103  Ark.  kins  v.  Motlow,  33  Tenn.  (1  Sneed)  348, 
37,  145  S.  W.  869,  39  I..  R.  A.,  N.  S.,  634.  60  Am.   Dec.   154. 

82.  Knowledge  of  baggage  agent  of  85.  Effect  of  regulation  known  to  pas- 
connecting  road. — Toledo,  etc.,,R.  Co.  v.  senger. — Weber  Co.  v.  Chicago,  etc.,  R. 
Bowler,  etc.,  Co.,  19  Am.  &  Eng.  R.  Cas.,  Co.,  113  Iowa  188,  84  N.  W.  1042,  20  Am. 
N.  S.,  574,. 63  O.  St.  374.  58  N.  E.  813.  &  Eng.   R.   Cas.,   N.  S.,  466. 

83.  Money  intrusted  for  safe-keeping  to  86.  Honeyman  v.  Oregon,  etc.,  R.  Co., 
carrier  or  its  servants.— VVhitmore  v.  Car-  13  Ore.  353,  10  Pac.  638,  57  Am.  Rep.  20. 
oline,  20  Mo.  513.  87.   Contributory  negligence   of  passen- 

It   has   been    held    that   a    sealed    letter  ger. — United     States. — The    John    Brooks, 
with   bank   notes   inclosed,   delivered   by  a  Fed.  Cas.  No,  7,335,  1  Hask.  439. 
passenger  to  the  clerk  of  a  steamboat  for  Colorado. — Denver,  etc.,  R.  Co.  v.  John- 
safe-keeping,   is   simply  a   contract   of   de-  son,  50  Colo.  187,  114  Pac.  650,  Ann.  Cas. 
posit  between  them,  and  the  steamboat  is  191SC,   637. 

not  liable  for  loss   of  the   notei;.     Wilcox  Louisiana. — Gonthier    v.     New    Orleans, 

V.  Philadelphia;  9  La.  80,  29  Am.  Dec.  436.  etc.,  R.  Co.,  28  La.  Ann.  67,  69. 

84.  Dunn  v.   Branner,   13   La.   Ann.  452.  New     Hampshire. — Elkins     v.      Boston, 
Money  was  intrusted  to  the  owner  of  a  etc.,   R.   Co.,  23   N.   H.  375. 

steamboat   by   a   passenger,   who   paid   no  New  York. — Burkett  v.  New  York,  etc., 

more  than  the  regular  fare.     There  was  a  R.  Co.,  53  N.  Y.  S.  394,  34  Misc.  Rep.  76. 

great  crowd.     Two  boats  lying  near  had  Texas. — Bonner    v.    Grumbach,    3    Tex. 

just  been  robbed.     The  money  was  stolen  Civ.  App.  483,  21  S.  W.  1010. 

from   the    safe,    and   the    extra   watchman  Wisconsin.  — ■   Gleason       v.       Goodrich 

4  Car— 4 
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where,  a  passenger  who  had  placed  his  coat,  containing  money,  in  an  unoccupied 
seat,  just  before  the  coach  turned  over,  recovered  his  coat  shortly  after  he  had 
gotten  out  of  the  overturned  coach,  and  immediately  missed  his  money,  his  fail- 
ure to  notify  the  carrier  of  his  loss,  or  to  make  any  effort  to  find  it,  will  preclude 
a  recovery.*^  And,  where  a  passenger's  property  is  stolen  from  his  stateroom  by 
reason  of  his  neglect  to  lock  and  bolt  his  stateroom  door,  the  carrier  is  not  lia- 
ble.^^  It  has  been  held  that  where  one  delivered  articles  to  a  ticket  master,  with 
no  label  on  them  so  as  to  show  their  owner  or  place  of  consignment,  the  company 
is  not  liable  for  their  loss,  though  the  ticket  master  promised  to  put  a  label  on 
them,  such  promise  not  being  binding  on  the  company.*''  But  the  fact  that  a 
passenger  negligently  leaves  valuables  in  a  car  does  not,  necessarily,  relieve  the 
carrier  from  responsibility  for  their  safety.®'-  And  the  fact  that  a  passenger 
on  a  train  takes  off  his  coat  and  places  it  on  an  unoccupied  seat  is  not  such  con- 
tributory negligence  as  will  prevent  his  recovering  for  money  therein  contained, 
lost  by  the  overturning  of  the  coach  into  the  watef.*^  Ner  was  a  passenger  whose 
baggage  was  stolen  from  an  insecurely  fastened  baggage  room,  where  the  car- 
rier had  stored  it,  negligent,  so  as  to  defeat  his  recovery,  because  he  omitted  to 
claim  the  baggage  for  two  days.**  And  a  woman  passenger,  who  has"  delivered 
a  suit  case  to  a  trainman  to  assist  her  from  the  train  on  his  assurance  that  the 
train  was  about  to  stop  at  her  station,  is  not  guilty  of  contributory  negligence 
if,  after  about  fifteen  minutes  has  passed  and  the  train  has  not  stopped,  she  does 
not  seek  out  the  trainman  and  retake  the  suit  case,  and  keep  it  until  the  train 
reaches  the  station.**  A  passenger,  prima  facie  entitled  to  recover  of  a 
carrier  for  loss  of  property  contained  in  a  suit  case  delivered  to  the  carrier's 
employee,  is  not  precluded  by  the  fact  that  the  suit  case  was  neither, locked  nor 
fastened  except  by  the  catches  when  delivered  to  the  employee,  since  contributory 
negligence  in  its  ordinary  sense  has  no  application  where  the  plaintiff  shows  de- 
livery to  defendant  and  failure  to  redeliver,  and  no  explanation  or  excuse  is  given 
by  the  carrier,  since  it  is  only  as  a  part  of  the  explanation  required  of  the  bailee 
that  it  becomes  material.*" 

Transp.  Co.,  32  Wis.  85,  14  Am.  Rep.  716.  89.  Failure  to  lock  door  of  stateroom. — 

In   Talley   v.    Great   Western    R.    Co.,    L.  The  John   Brooks,   Fed.  Cas.   No.  7,335,  1 

R.   6   C.   P.  44,  a  passenger  got  out  of  a  Hask.   439. 

railway    coach    for    refreshments,    leaving  !„   American   Steamship    Co.   v.   Bryan, 

his  portmanteau  m  the  coach.     On  return-  83  Pa.  446,  the  valise  of  the  plaintiff  was 

ing  he  failed  to  find  his  coach,  and  so  got  stolen  from  his  stateroom  while  he  slept, 

into  another      At  the   end  of  his  journey  he  having  left  the  door  open  for  ventila:- 

he  recovered  his  portmanteau,  but  found  tion.     He   had   no   key   to   the   door,   but 

that  It  had  been  rifled  of  a  portion  of  its  could  have  had  one  on  application.     The 

contents.     It  vvas  held  that  the  passenger  carrier  was  held  not  liable. 

had    been     guilty     of   contributory    negli-  on    -c  ;i  ,  _  j.     i  u  i  u                   -r-n  • 

gence   in   failing   to   take   reasonable    cire  ^^\  ^^'^"^  ^°  A^^^l  J'^Fw^^^T/"""'  "• 

of  his  baggage  and  that  the  railway  com-  2°^*°"'  ^*?-'  ^^  ^O-  23  N.  H.  375. 

pany    was    discharged.  ^^-  Leaving  valuables  in  car. — Bonner  v. 

A  passenger  riding  on  a  pass  who  bases  De   Mendoza,   4  Texas  App.   Civ.   Cas.,  § 

his   right   to   recover   for   loss   of   his   gun  ^^4,  16  S.  W.  976. 

from  his  bundle  checked  as  baggage  only  92.  Placing    coat  on     seat. — Bonner    v. 

on  the  principle  that  the  carrier  is  liable  Grumbach,  3  Tex.  Civ.  App.  482,  21  S.  W. 

for    such    negligence    as    would    charge    a  1010. 

gratuitous  bailee,  can  not  prevail,  notwith-  93.    Delay   in    claiming   baggage.— Mote 

standing   evidence    of   the    carrier's    negli-  „.  Chicago,  etc.,  R.  Co.,  27  Iowa  22,  1  Am. 

gence,    where    contributing    therewith    to  Rgp.  212. 

the  loss  was  the  passenger's  own  wrong-  at     xr     u         1           -kt         -it-     ,        ^        -n 

lul  act  in  presenting  to  the  baggage  agent  Co     95  N    E°"8'o8  ^02  N^Y    363'  35  L    R 

the  bundle  without  divulging  its  contents,  a   -'m^^-  ^oJT       n        Tn.fr^'  ??.„      f 

when   the  rule   of  the   carrier  forbade  the  ^■'   ^-  ^■.'  f^'  "^."".'o^^^  ^^^^^c'  ^^^^'  f.l 

checking    of    a'   weapon    except    when    in-  firming,  judgment    122    N.    Y.    S.    If.    137 

closed  in  a  proper  case.     Denver,  etc.,  R.  f^PP"  Diyo32    which  affirms  118  N.  Y.  S. 

Co.  V.  Johnson,  50  Colo.  187,  114  Pac.  650,  ^^^'  "*  ^'=''-   ^^P-  '^''^■ 

Ann.   Cas.   1912C,  627.  95.    Hasbrouck    v.    New    York,    etc.,    R. 

88.   Bonner    v.    Grumbach,  2     Tex.   Civ.  Co.,  95  N.  E.  808,  202  N.  Y.  363,  35  L.  R. 

App.  482,  21  S.  W.  1010.  A.,  N.  S.,  537,  Ann.  Cas.  1913D,  1150. 


3157  pAssENG]i:Es'  EFFECTS.  §§  3482-3484 

Failure  to  Comply  with  Rule. — A  carrier  of  passengers  may  establish  any 
reasonable  regulation  for  the  safety  of  baggage,  and  is  not  liable  where  a  passen- 
ger loses  his  baggage  through  his  own  neglect  or  refusal  to  comply  with  it.''® 

Improper  Packing. — If  the  manner  in  which  a  passenger's  baggage  is  packed 
for  transportation  by  the  owner  is  obviously  objectionable,  the  carrier  must  make 
the  objection  a  reason  for  refusing  to  receive  the  property.  The  full  liability  of 
the  carrier  attaches  when  the  property  passes,  with  its  assent,  into  its  possession, 
and  is  not  affected  by  the  manner  in  which  it  is  loaded.*'^ 

§  3483.  Baggage  of  Ejected  Passenger. — In  ejecting  a  passenger  from 
a  railway  train,  employees  of  the  company  have  no  right  to  place  the  baggage  of 
the  passenger  in  a  place  where  it  will  be  injured. ^^  And  a  passenger  being  ejected 
from  a  railway  train  has  the  right  to  use  such  force  as  is  necessary  to  prevent  his 
baggage  from  being  injured.^^ 

§§  3484-3492.  Transportation  and  Delivery  to  Passenger  and  Termi- 
nation  of   Liability— §  3484.  When   Baggage    Must   Be    Carried.— The 

obligation  of  a  carrier  as  to  baggage  is  to  transport  the  same  to  its  destination 
within  a  reasonable  time  after  it  has  received  and  checked  such  baggage.^  It  is 
held  that  railroad  companies,  in  the  absence  of  an  express  or  implied  contract 
provision  on  the  subject,  are  under  obligation  to  transport  a  passenger's  baggage 
in  a  car  annexed  to  the  passenger  train  in  which  the  passenger  himself  goes,^ 
if  the  passenger  has  allowed  the  carrier's  agent  a  reasonable  time  for  checking 
and  getting  the  same  on  board  the  train  after  the  purchase  of  his  ticket.^  But  it  is 
also  held  that  if  the  carrier  sees  proper  to  carry  the  baggage  of  a  passenger  in  an- 
other train  than  that  by  which  he  is  carried  to  his  destination,  no  objection  can  be 
made,  provided  the  baggage  is  delivered  at  the  time  the  passenger  reaches  his  des- 
tination.* And  a  carrier's  practice  of  giving  checks  in  exchange  for  transfer 
company  checks  amounts  to  an  agreement  to  receive  the  baggage  when  it  arrives 
and  check  it  to  its  destination  seasonably,  and  contemplates  that  it  may  not  go  by 
the  train  the  passenger  takes. ^ 

Contributory  Negligence  of  Passenger. — The  passenger  may  be  guilty  of 
such  contributory  negligence  as  will  defeat  a  recover  for  delay  in  the  delivery  of 
baggage.s 

96.  Failure  to  comply  with  rule. — Glea-  it  was  the  duty  of  the  railroad  company 
son  V.  Goodrich  Transp.  Co.,  3a  Wis.  85,  to  carry  the  trunk  on  the  same  train  with 
14  Am.  Rep.  716.          _  its  owner,  and  a  failure  to  do  so  was  neg- 

97.  Improper  packing. — Hannibal,  etc.,  ligence.  Toledo,  etc.,  R.  Co.  v.  Tapp,  6 
R.   Co.  V.  Swift   (U.   S.),  12  Wall.  263,   20  Ind.  App.  304,  33  N.  E.  462. 

L.  Ed.  423.  4.   Sullivan  v.    Southern    Railway,   74   S. 

98.  Baggage    of    ejected      passenger C.  377,  54  S.  E.  586. 

Gulf,    etc.,    R.    Co.    V.    Moody    (Tex.    Civ.  In    the    early   development    of   railroads 

App.),  30  S.  W.  574.  it  was  regarded  as  necessary  for  the  pas- 

99.  Right  of  passenger  to  prevent  in-  senger  to  accompany  his  baggage  for 
jury  to  baggage. — Gulf,  etc.,  R.  Co.  v:  the  purpose  of  identifying  it  and  receiv- 
Moody  (Tex.  Civ.  App.),  30  S.  W.  574.  ing    it    when    it    reached    its    destination. 

1.  Du^  to  transport  promptly. — Logan  This  is  still  necessary  in  England  and 
V.  Pontchartrain  R.  Co.  (La.),  11  Rob.  24,  other  countries,  where  the  system  of 
43  Am.  Dec.  199;  Brooks  v.  Northern  checking  does  not  prevail.  But  now  car- 
Pac.  R.  Co.,  58  Ore.  387,  114  I'ac.  949;  St.  riers  in  this  country  frequently  refuse  to 
Louis,  etc.,  R.  Co.  v.  Ray,  13  Tex.  Civ.  take  baggage  on  trains  which  carry  pas- 
App.  628,  35  S.  W.  951.  sengers,    and    give   notice    of   this    fact    in 

2.  Upon  same  train. — Glasco  v.  New  their  time-tables.  Adger  v.  Blue  Ridge 
York  Cent.  R.   Co.    (N.   Y.),  36   Barb.  557.  Ry.   Co.,   71   S.   C.   213,   .50   S.    E.   783,   110 

3.  Reasonable   time   for   checking   bag-  Am.  St.  Rep.   568. 

gage. — Conheim   v.   Chicago,   etc.,   R.   Co.,  5.  Giving  checks  in  exchange  for  trans- 

104  Minn.  312,  ]16  N.  W.  581,  17  L.  R.  A.,  fer    checks.— Mofifatt    v.    Long    Island    R. 

N.    S.,    1091,    15    Am.    &    Eng.    Ann.    Cas.  Co.,  107  N.  Y.  S.  1113,  ]23  App.  Div.  719. 

389.  6.   Contributory  negligence. — Failure  to 

Where   a  passenger  purchased   a   ticket  examine     check. — Plaintifif,     a      merchant 

for  a   certain    train,    and    had    his   trunk  tailor  in   O.,   preparatory  to   sending   one 

checked  twenty  minutes  before  train  time,  of  his   clerks  to  J.  on  business,  packed  a 
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§  3485.  Packing  and  Conveyance. — The  duty  to  see  that  the  packing  of 
baggage  and  its  conveyance  are  such  as  to  secure  its  safety  rests  upon  the  carrier  J 

§  3486.  Notice  of  Arrival  at  Destination. — Where  a  passenger  is  in- 
formed of  the  time  of  the  arrival  of  his  baggage,  no  notice  of  its  arrival  is  nec- 
essary to  relieve  the  carrier  from  a  common  carrier's  liability.® 

§  3487.  Time,  Place  and  Manner  of  Delivery. — The  carrier  is  bound  as 
such  to  carry  the  baggage  to  the  place  of  destination,  and  to  deliver  it  there  in 
a  reasonable  time,  and  in  a  reasonable  manner.^  And  it  owes  to  a  passenger 
alighting  at  a  station  reasonable  facilities  for  the  reception  of  his  baggage  by  who- 
ever is  to  transport  it  further.^o  Where  baggage  has  reached  its  final  destination, 
the  railroad  company  must,  upon  its  arrival,  have  it  ready  for  delivery  upon  the 
platform,  at  the  usual  place  of  delivery,  until  the  owner  can,  in  the  use  of  due 
diligence,  call  for  and  receive  it.^^  And  where  baggage  is  accompanied  by  the 
owner,  as  the  carrier  has  a  right  to  suppose  will  be  the  case,  when  the  journey  has 
been  safely  made,  the  carrier  may  at  once  deliver  to  him  his  baggage.^^  A  rail- 
road company,  however,  is  entitled  to  a  reasonable  time  within  which  to  deliver 
the  baggage.  What  will  constitute  a  reasonable  time  in  this  respect  must  neces- 
sarily vary  according  to  circumstances.^*  It  has  been  held  that  the  fact  that  a 
passenger  calls  for  his  baggage  on  Sunday,  during  which  secular  labor  is  forbid- 
den by  law,  will  not  excuse  the  carrier  for  failing  to  deliver  it  on  that  day.^*  And 
the  custom  of  a  carrier  to  keep  open  an  office  for  the  delivery  of  baggage  only 
during  certain  hours  of  the  day  will  not  bind  a  passenger  unless  he  is  informed 
of  it." 

Failure  of  Passenger  to  Inquire  for  Baggage. — The  proprietors  of  a  stage- 
coach are  responsible  for  the  loss  of  a  trunk  carried  beyond  its  destination  al- 
though the  owner,  after  his  arrival  at  the  end  of  his  journey,  permitted  the  coach 
to  proceed  without  any  inquiry  for  his  trunk.i^ 

Custom  as  to  Place  of  Delivery. — Where  it  is  the  custom  of  a  common  car- 
rier to  allow  the  baggage  of  passengers  to  be  taken  in  charge  by  its  employees,  to 
be  delivered  by  them  at  a  certain  place,  they  will  be  liable  for  the  loss  of  the  bag- 
gage arising  from  the  neglect  of  their  employees  to  make  the  delivery  according 
to  custom. I'f 

trunk  with  samples,  etc.,  for  him.  and  sent  — Georgia  R.,  etc.,  Co.  v.  Phillips,  93   Ga. 

it    to    the    depot    by    another    clerk,    who  80],  20  S.  E.  646. 

received  a  check  for  it,  which  he  .eave  to  "In   some   instances  a  few   minutes  will 

the    clerk  who   was   going   to   J.      Neither  be  all  the  time  to  which  the  company  is 

of  the   two    clerks    looked  at    the   check.  entitled.     Tn  other  instances  the   lapse  of 

By  some   mistake,   the   trunk  went   to   P.,  a    much    longer    period    before    delivering 

v.'hereby  its  delivery  was  greatly  delayed.  the   baggage   would   not  be   unreasonable. 

Held,  that  the  failure  of  the  clerks  to  ex-  A  passenger   alighting  from  a  train   at  a 

amine   the    check   was   negligence,   defeat-  small   country   station    should   be   able   to 

ing  plaintiff's  recovery.     Gonthier  r.'  New  get  his  trunk  at  once;  while  a  visitor  to 

Orleans,  etc.,  R.  Co.,  2S  La.  Ann.  67,  60.  Chicago    during   the   World's    Fair   would 

7.  Packing  and  conveyance. — Hannibal,  have  had  no  just  cause  of  complaint 
etc.,  R.  Co.  V.  Swift  (U.  S.),  12  Wall.  262,  against  the  railroad  which  landed  him  in 
20  L.  Ed,  423.  that  city  if  he  failed   to  receive  his  trunk 

8.  Notice  of  arrival  at  destination. — In-  until  after  the  lapse  of  several  hours." 
diana,  etc.,  R.  Co.  v.  Zilly,  20  Ind.  Aop.  Georgia,  R.,  etc.,  Co.  v.  Phillips,  93  Ga. 
569,  51_  N.  E.  141.                                            _  801,   20    S.   E.    646. 

9.  Time,  place  and  manner  of  delivery.  14.  Demand  for  baggage  on  Simday. — 
— Logan  V.  Pontchartrain  R.  Co.  (La.),  Stallard  v.  Great  Western  R.  Co.,  2  B.  & 
11    Rob.     24,   43      Am.   Dec.     199;     Gary   v.  S.  420,  1]0   E.  C.  L.  419. 

Cleveland,  etc.,  R.  Co.  (N.  Y.),  29  Barb.  35.  15.    Custom  to   keep   office   open   during 

10.  Reasonable  facilities  for  reception  of  certain  hours. — Stallard  v.  Great  Western 
baggage. — Hedding    v.    Gallagher,    69    N.  R.   Co.,  2   B.   &  S.  420,  110  E.  C.  L.  419. 
H.  650,  4.1  Atl.  96,  76  Am.  St.  Rep.  204.  16.    Failure    of   passenger   to    inquire.— 

11.  Ouitiiit  V.  Henshaw,  35  Vt.  605,  84  Cole  v.  Goodwin  (^N.  Y.),  19  VVeud.  251, 
Am.   Dec.  646.  32  Am.  Dec.  470. 

12.  Wood  V.  Maine  Cent.  R.  Co.,  08  Me.  17.  Custom  to  allow  baggage  to  be  de- 
98,  56  Atl.  457,  99  Am.  St.  Rep.  339.                livered   at   certain   place Fisher   v.   Ged- 

13.  Carrier  entitled  to  reasonable  time.  des,  15  La.  Ann.  14. 
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§§  3487-3489 


Waiver  as  to  Place  of  Delivery. — A  passenger  may  waive  his  rights  under 
a  contract  stipulation  requiring  the  carrier  to  deHver  his  baggage  at  a  certain 
place. 1* 

§  3488.  Delivery  to  Wrong  Person. — The  carrier  is  liable  where  it  deliv- 
ers baggage  to  one  not  entitled  to  receive  it.^^  And  the  carrier  is  not  discharged 
from  liability  by  a  delivery  of  the  baggage  upon  a  forged  order  after  arrival  at 
the  passenger's  destination. ^o 

§  3489.  Time  for  Removal  of  Baggage  by  Passenger. — A  passenger  is 
allowed  a  reasonable  time  in  which  to  call  for  and  take  his  baggage  upon  reach- 
ing his  destination  f^  and  it  is  his  duty  to  call  for  his  baggage  within  a  reasonable  . 
time. 22  What  constitutes  such  reasonable  time  depends  on  the  particular  facts  and 
circumstances  of  each  case.^^  If  a  passenger  is  informed  that  his  baggage  has  not 
arrived  on  the  train  he  came  on  and  he  gives  no  directions  concerning  it  and  no 
information  to  identify  himself  so  notice  of  its  arrival  can  be  given,  it  is  his  duty 
to  make  inquiry  for  it  the  first  convenient  opportunity  after  the  arrival  of  the 
next  train  and  within  a  reasonable  time. 2*  It  is  not  negligence  for  a  passenger 
to  go  to  his  hotel  near  by  and  then  to  send  back  within  a  reasonable  time  for  his 
baggage. 25  It  has  been  held  that  the  fact  that  a  passenger  arrives  at  his  destina- 
tion on  Sunday,  during  which  secular  labor  is  forbidden  by  law,  will  not  excuse 
him  for  not  calling  for  his  baggage  until  Monday.^s     Where  a  passenger  knew 


18.  Waiver    as   to    place   of   delivery 

Patten  v.  Johnson,  131   Mass.  397. 

A.  hired  of  a  common  carrier  a  hack 
and  driver  to  take  himself  and  two  trunks 
to  a  house  on  a  certain  street,  at  each  end 
of  which  were  posts  so  placed  that  the 
hack  could  not  enter.  A.  told  the  carrier 
that  he  would  help  the  driver  with  the 
trunks,  although  the  carrier  proposed  to 
send  another  man  for  that  purpose.  On 
arriving  at  the  entrance  to  the  street,  A. 
went  into  the  house  with  a  valise,  leaving 
the  driver  to  unload  the  trunks,  and  then 
returned  and  suggested  that  they  take  in 
the  heavier  trunk  first,  to  which  the 
driver  assented,  saying,  "I  will  set  the 
other  in  here,"  putting  the  smaller  trunk 
inside  of  the  posts.  On  their  return  from 
carrying  the  larger  trunk  into  the  house, 
the  other  was  gone,  and  had  never  been 
found.  Held,  that  a  finding  that  A.  had 
waived  a  delivery  of  the  trunks  at  the 
house  was  warranted  by  these  facts.  Pat- 
ten V.  Johnson,  131  Mass.  297. 

19.  Delivery  to  wrong  person. — A  street 
railway  company  which,  according  to  its 
regulations,  took  charge  of  a  pa.ssenger's 
hand  bag,  which  she  had  left  in  the  car, 
and  delivered  it  to  the  wrong  person,  was 
liable  for  its  conversion.  Morris  v.  Third 
Ave.  R.  Co.  (N.  Y.),  1  Daly  203,  33  How. 
Prac.  345. 

Plaintiff,  having  bought  tickets  of  de- 
fendant railroad  company  for  himself  and 
family,  pointed  out  to  the  baggage  ma;s- 
ter  their  baggage,  consisting  of  three 
trunks  and  two  boxes,  and  they  were  all 
checked  except  one  box,  a  small,  rough, 
pine  box,  such  as  is  used  for  merchandise. 
This  box  was  not  checked,  for  the  sole 
reason  that  it  had  no  handle  or  place  to 
which  a:  check  could  be  fastened,  but  the 


agent  received  it,  saying  that  he  would 
place  it  in  the  baggage  car,  and  that  it 
would  go  just  as  safe.  Plaintiff  made  no 
misrepresentations,  and  was  not  asked 
as  to  the  contents  or  value.  For  some 
reason  it  was  not  placed  in  the  baggage 
car,  but  was  left  behind  on  the  platform, 
and  afterwards  put  in  the  baggage  room. 
That  evening  the  night  baggage  master, 
who  knew  that  plaintiff  intended  to  have 
the  box  go  on  the  train  with  him,  deliv- 
ered it  to  one  who  falsely  claimed  to  have 
authority  to  receive  it,  and  at  his  request 
it  was  checked  as  baggage  for  him  to  a 
place  other  than  that  plaintiff  had  gone 
to.  Held,  that  the  railroad  company  was 
liable  to  plaintiff  for  the  contents  of  the 
box.  Waldron  v.  Chicago,  etc.,  R.  Co.,  1 
Dak.  351,  46  N.  W.  456. 

20.  Delivery  upon  forged  order. — 
Powell  V.  Myers  (N.  Y.),  26  Wend.  591. 

21.  Time  for  removal. — Georgia  R.,  etc., 
Co.  V.  Pliillips,  93  Ga.  801,  20  S.  E.  646; 
Rome  R.  Co.  v.  Wimberly,  75  Ga.  316,  58 
Am.  Rep.  468. 

22.  Hurwitz  v.  Hamburg-American 
Packet  Co.,  56  N.  Y.  S.  379,  27  Misc.  Rep. 
814;  Ouimit  v.  Henshaw,  35  Vt.  605,  84 
Am.  Dec.  646;  Chicago,  etc.,  R.  Co.  v.  Ad- 
dizoat,  17  111.  App.  633;  Holdridge  v. 
Utica,  etc.,  R.  Co.  (N.  Y.),  56  Barb.  191. 

23.  What  constitutes  reasonable  time.^ 
See  post,  "What  Constitutes  Reasonable 
Time  for  Removal   of  Baggage,"  §   3501. 

24.  Chicago,  etc.,  R.  Co.  v.  Addizoat,  17 
111.  App.  632. 

25.  Contributory  negligence. — Nevins  v. 
Bay  State  Steamboat  Co.,  17  N.  Y.  Super. 
Ct.  225. 

26.  Arrival  on  Sunday. — Jones  v.  Nor- 
wich, etc.,  Transp.  Co.   (N.  Y.),  50  Barb. 

.193. 
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that  the  carrier's  depot  was  usually  closed  soon  after  the  time  of  his  arrival,  and 
he  made  no  effort  to  remove  his  baggage  therefrom,  and  did  not  ask  that  the  sta- 
tion be  kept  open  until  he  had  had  an  opportunity  to  take  it  away,  he  can  not 
complain  that,  because  of  the  closing  of  the  depot,  he  had  no  opportunity  to  ob- 
tain it.^'^ 

§  3490.  Duty  to  Care  for  Baggage  until  Reasonable  Time  for  Re- 
moval.— If  the  passenger  does  not  call  for  his  baggage  at  once  after  its  arrival 
at  its  destination,  the  carrier  must  place  it  in  a  suitable  and  secure  baggage  room 
or  warehouse,  and  is  responsible  for  it  as  a  common  carrier  while  it  is  there,  un- 
til the  passenger  has  had  a  reasonable  time  and  opportunity  to  remove  it.^* 

§  3491.  Termination  of  Liability. — Effect  of  Delivery  to  Owner  or 
Agent. — A  delivery  of  baggage  by  a  carrier  at  the  end  of  its  route  to  the  owner 
or  to  his  agent  terminates  the  liability  of  the  company.^^  A  through  passenger 
over  connecting  lines  of  transportation,  however,  who  avails  himself  of  the  privi- 
lege, accorded  to  all  passengers  over  such  lines,  of  stopping  overnight  at  certain 
specified  points,  is  entitled  to  have  his  baggage  carried  to  his  lodgings,  and,  if  he 
redelivers  it  the  next  morning  to  the  carrier,  the  continuity  of  bailment  is  not 
broken. ^<' 

Expiration  of  Reasonable  Time  for  Delivery. — The  liability  of  a  common 
carrier  as  such  for  the  baggage  of  a  passenger  is  terminated  upon  the  expiration 
of  a  reasonable  time  for  its  delivery  after  arrival  at  destination;  it  then  becomes 
liable  as  a  warehouseman  only.^^  As  to  what  constitutes  such  reasonable  time, 
see  post,  "What  Constitutes  Reasonable  Time  for  Removal  of  Baggage,"  §  3501. 


27.  Right  to  complain  of  lack  of  oppor- 
tunity.— Graves  v.  Fitchburg  R.  Co.,  51 
N.   Y.   S.   636,   39  App.   Div.   591. 

28.  Duty  to  care  for  baggage  until  rea- 
sonable time  for  removal.— Rome  R.  Co. 
V.  Wimberly,  75  Ga.  316,  58  Am.  Rep.  463; 
Bartholomew  v.  St.  Louis,  etc.,  R.  Co., 
53  111.  227,  5  Am.  Rep.  45;  Chicago,  etc., 
R.  Co.  V.  Fairclough,  52  111.  106;  Matte- 
son  V.  New  York,  etc.,  R.  Co.,  76  N.  Y. 
381;  Galveston,  etc.,  R.  Co.  v.  Smith,  81 
Tex.   479,   17   S.   W.   133. 

29.  Termination  of  liability. — Effect  of 
delivery. — Mobile,  etc.,  R.  Co.  v.  Hop- 
kins, 41  Ala.  486,  94  Am.  Dec.  607. 

As  a;  general  rule,  a  carrier  of  passen- 
gers, in  order  to  terminate  his  responsi- 
bility for  the  baggage  of  a  passenger, 
must  deliver  it  to  him.  Matteson  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  76  N.  Y. 
381;  Oumit  v.  Henshaw,  35  Vt.  605,  84 
Am.  Dec.  646. 

30.  Wilson  V.  Chesapeake,  etc.,  R.  Co., 
62  Va.   (21   Graft.)   654. 

31.  -Expiration  of  reasonable  time  for 
delivery — Liability  as  warehouseman. — 
United  States. — ^Wiegand  v.  Central  R. 
Co.,  75  Fed.  370. 

Alabama. — Central,  etc.,  R.  Co.  v.  Jones, 
150  Ala.  379,  43  So.  575,  9  L.  R.  A.,  N.  S., 
1240. 

Arkansas. — Kansas,   etc.,   R.   Co.  v.   Mc- 
Gahey,  63  Ark.  344,  38  S.  W.  659,  36  L.  R. 
A.  781,  58  Am.  St.  Rep.  111. 
,     Georgia. — Rome    R.    Co.    v.    Wimberly, 
75  Ga.  316,  58  Am.  Rep.  468. 

Illinois. — St.  Louis,  etc.,  R.  Co.  v.  Hard- 


way,  37  111.  App.  321;  Chicago,  etc.,  R.  Co. 
V.  Fairclough,  53  111.  106. 

Iowa. — Mote  v.  Chicago,  etc.,  R.  Co.,  27 
Iowa  22,  1  Am.  Rep.  212. 

Kentucky. — Louisville,  etc.,  R.  Co.  v. 
Mahan,  8  Bush  184;  Wald  v.  Louisville, 
etc.,  R.  Co.,  92  Ky.  645,  18  S.  W.  850,  13 
Ky.  L.  Rep.  853,  58  Am.  &  Eng.  R.  Cas. 
125. 

Massachusetts.  —  Nealand  v.  Boston, 
etc..  Railroad,  161  Mass.  67,  36  N.  E.  592; 
Norway  Plains  Co.  v.  Boston,  etc.,  Rail- 
way, 1  Gray  263,  61  Am.  Dec.  433. 

Missouri.  —  Lin  v.  Terra  Haute,  etc.. 
Railroad,  10  Mo.  App.  125;  Cohen  v.  St. 
Louis,  etc.,  R.  Co.,  59  Mo.  App.  66;  Ross 
V.   Missouri,  etc.,  R.  Co.,  4  Mo.  App.  583. 

New  York. — Quimby  v.  Vanderbilt,  17 
N.  Y.  306,  72  Am.  Dec.  469;  Powell  v. 
Myers,  26  Wend.  591;  Gary  v.  Cleveland, 
etc.,  R.  Co.,  29  Barb.  35;  Roth  v.  Buffalo, 
etc.,  R.  Co.,  34  N.  Y.  548,  90  Am.  Dec.  736; 
Burnell  v.  New  York  Cent.  R.  Co.,  45 
N.  Y.  184,  6  Am.  Rep.  61;  Burgevin  v. 
New.  York,  etc.,  R.  Co.,  69  Hun  479,  33 
N.  Y.  S.  415,  52  N.  Y.  St.  Rep.  617;  Hart 
V.  Rensslaer,  etc.,  R.  Co.,  8  N.  Y.  37,  59 
Am.  Dec.  447;  Mattison  v.  New  York 
Cent.  R.  Co.,  57  N.  Y.  553;  Fairfax  v. 
New  York,  etc.,  R.  Co.,  67  N.  Y.  11. 

North  Carolina. — ^Charlotte  Trouser  Co. 
V.  Seaboard,  etc.,  R.  Co.,  51  S.  E.  973,  139 
N.  C.  383,  21  R.  R.  R.  459,  44  Am.  &  Eng. 
R.   Cas.,   N.   S.,  459. 

Pennsylvania.  —  National  Line  Steam- 
ship Co.  V.  Smart,  107  Pa.  402. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Jackson, 
4  Texas  App.  Civ.  Cas.,  §  47,  15  S.  W. 
128;    Galveston,     etc.,    R.    Co.    v.    Smith 
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§  3492.  Carriers'  Agents. — ^Who  Are  Agents. — The  person  provided  by 
a  carrier  to  care  for  baggage  is  the  agent  of  the  carrier,  although  he  may  not  be 
one  of  the  crew,  or  paid  by  the  carrier,  but  a  porter  who  receives  his  compensa- 
tion from  the  passenger.^^  ^  passenger  in  a  railroad  train  has  a  right  to  regard 
the  man  who  handles  and  takes  charge  of  the  baggage  on  the  arrival  of  the  train 
at  a  station  as  the  authorized  agent  of  the  company  on  whose  road  he  is  traveling, 
and  notice  to  such  person  as  to  the  destination  of  the  baggage  is  notice  to  the 
company. 88  Where  a  railroad  company  delivers  all  of  its  baggage  to  a  union  de- 
pot company,  to  be  cared  for  and  delivered  to  passengers  on  presentation  of 
checks,  it  makes  such  depot  company  its  agent  for  such  purpose.^*  Where  a  rail- 
way company  had  been  in  the  habit  for  years  of  stopping  all  its  trains  to  discharge 
passengers  and  baggage  at  the  station  of  another  company,  whose  agent  cared  for 
the  baggage  on  its  trains,  and  checks  for  such  baggage  were  required  to  be  sur- 
rendered on  the  train,  it  was  held  that  the  agent  at  such  station  was  the  agent  of 
the  railway  company  so  delivering  the  baggage,  and  not  of  the  owner.^s 

Authority  of  Agents. — A  baggage  master,  as  such,  has  no  authority  to  con- 
tract for  carriage  beyond  his  company's  route.^^  And  directions  given  by  a  bag- 
gage master  concerning  the  delivery  of  baggage  will  not  bind  the  railroad  com- 
pany, if  given  off  the  company's  premises,  and  by  the  baggage  master  while  en- 
gaged in  the  transaction  of  his  private  business.  ^7  As  to  the  authority  of  agents 
to  make  special  contracts  for  the  transportation  of  baggage,  see  ante,  "Authority 
of  Carriers'  Agents,"  §  3447. 

§§  3493-3496.  Limitation  of  Liability— §  3493.  A  Power  to  Limit 
Liability. — A  common  carrier  of  passengers  may  contract  for  a  reasonable 
limitation  of  its  common-law  liability  for  loss  of  or  damage  to  baggage  not  result- 
ing from  its  own  negligence  or  that  of  its  servants. ^^    Thus,  is  is  held  that  by  a 


(Tex.  Civ.  App.),  24  S.  W.  668;  S. 
C,   81   Tex.   479,   17   S.  W.   133. 

Virginia. — Chesa,peake,  etc.,  R.  Co.  v. 
Beasley,  etc.,  Co.,  104  Va.  788,  52  S.  E. 
566,  3  L.  R.  A.,  N.  S.,  183. 

Wisconsin.  —  Hoeger  v.  Chicago,  etc., 
R.  Co.',  63  Wis.  100,  23  N.  W.  435,  53  Am. 
Rep.  271,  21  Am.  &  Eng.  R.  Cas.  308; 
Whitney  v.  Chicago,  etc.,  R.  Co.,  27  Wis. 
327. 

Canada. — Vineburg  v.  Grand  Trunk  R. 
Co.,  13  Ont.  App.  93,  27  Am.  &  Eng.  R. 
Cas.  271. 

32.  Person  provided  by  carrier — Paid 
by  passenger. — Perkins  v.  Wright,  37 
Ind.  27. 

33.  One  who  takes  charge  of  baggage. 
— Ouimit  V.  Henshaw,  35  Vt.  605,  84  Am. 
Dec.  646,  cited  m  Campbell  v.  Missouri 
Pac.  R.  Co.,  78  Neb.  479,  111   N.  W.  126. 

34.  Union  depot  company. — Jacobs  v. 
Tutt,  33  Fed.  412. 

35.  Agent  of  other  company. — Campbell 
V.  Missouri  Pac.  R.  Co.,  78  Neb.  479,  111 
N.  W.  126. 

36.  Authority  of  agents. — Marmonstein 
V.  Pennsylvania  R.  Co.,  34  N.  Y.  S.  97, 
68  N.  Y.  St.  Rep.  172,  13  Misc.  Rep.  32. 

37.  Chillicothe  v.  Raynard,  80   Mo.  185. 

38.  May  contract  for  reasonable  limi- 
tation.— United  States.  —  The  Majestic,  56 
Fed.  244;  Avers  v.  Western  R.  Corp.,  14 
Blatchf.  9,  Fed.  Cas.  No.  689;  Saunders 
V.  Southern  R.  Co.,  128  Fed.  15,  62  C.  C. 
A.  523,  11  R.  R.  R.  596,  34  Am.  &  Eng. 
R.  Cas.,  N.  S.,  596;  Michigan  Cent.  R.  Co. 


z:  Mineral  Springs  Mfg.  Co.  (U.  S.),  16 
Wall.  318,  21  L.  Ed.  297;  Railroad  Co.  v. 
Fraloff,  100  U.  S.  24,  25  L.  Ed.  531. 

Massachusetts. — Malone  v.  Boston,  etc., 
R.   Corp.,   12   Gray  388,  74  Am.   Dec.   598. 

Michigan.  —  American  Transp.  Co.  v. 
Moore,  5  Mich.  368. 

Montana.  —  Rose  v.  Northern  Pac.  R. 
Co.,  35  Mont.  70,  88  Pac.  767,  holding 
that  under  Civ.  Code,  §  3892,  providing 
that  the  liability  of  a'  carrier  for  baggage 
received  with  a  passenger  is  the  same  as 
that  of  a  carrier  of  property,  a  carrier 
may  lawfully  contract  to  limit  its  liability 
for  loss  of  a  passenger's  baggage,  pro- 
vided the  limitation  is  reasonable.  Rose 
V.  Northern  Pac.  R.  Co.,  88  Pac.  767,  35 
Mont.  70. 

New  York. — Bissell  v.  New  York  Cent. 
R.  Co.,  35  N.  Y.  443,  82  Am.  Dec.  369; 
Moore  v.   Evans   (N.  Y.),   14  Barb.   534. 

Ohio. — Davidson  v.  Graham,  3  O.  St. 
131. 

Pennsylvania. — Laing  v.  Colder,  8  Pa. 
479,  49  Am.  Dec.  533;  Bingham  v.  Rogers 
(Pa'.),  6  Watts  &  S.  495,  40  Am.  Dec.  581; 
Atwood  V.  Reliance  Transp.  Co.  (Pa.),  9 
Watts  87,  34  Am.  Dec.  503;  Earnham  v. 
Camden,  etc.,  R.  Co.,  55  Pa.  53. 

Tennessee. — Dillard  Bros.  v.  Louisville, 
etc.,  R.  Co.,  70  Tenn.  (2  Lea)  288;  Coward 
V.  East  Tennessee,  etc.,  R.  Co.,  84  Tenn. 
(16  Lea)   235,  57  Am.  Rep.  337. 

Wisconsin. — Morrison  v.  Phillips,  etc., 
Constr.  Co.,  44  Wis.  405,  28  Am.  Rep.  599. 

England. — Rumsey  v.  Northeastern  R. 
Co.,  14  C.  B.  N.  S.  641. 
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speciai  notice  brought  to  the  knowledge  of  the  owner  the  carrier  may  quahfy  his 
liabihty  for  loss  of  brittle,  perishable,  or  unusually  valuable  articles;  and  that  by 
special  contract  the  carrier  may  relieve  himself  from  loss  by  fire.^^  It  is  held 
that  a  statute  declaring  that  no  railroad  shall  exempt  itself  from  liability  as  a  car- 
rier by  any  contract,  does  not  apply  to  rule  that  a  company's  baggage  men  should 
not  receive  jewelers'  sample  cases  for  transportation  as  ordinary  baggage  unless 
the  owner  had  secured  a  permit  from  the  company.*'^ 

Amount  of  Recovery. — The  carrier  may,  by  an  express  or  implied  contract, 
limit  its  liability  on  account  of  a  passenger's  baggage  to  a  reasonable  amount.*^ 
Where  a  ticket  limits  the  liability  for  loss  or  injury  to  baggage  to  a  certain  amount 
unless  the  passenger  declares  and  pays  additional  compensation,  such  a  limita- 
tion is  void  where  the  right  to  declare  and  pay  for  a  greater  amount  of  baggage 
is  burdened  with  conditions  void  because  against  public  policy.*^  Where  a  pas- 
senger pays  extra  compensation  for  the  transportation  of  his  trunk,  a  limitation 
in  his  ticket  of  the  damages  recoverable  for  loss  of  baggage  will  not  preclude  a 
recovery  in  excess  of  such  limitation,  since  his  right  to  recover  depends  on  the 
agreement.*^ 

Losses  Caused  by  Negligence. — According  to  the  weight  of  authority  in 
the  United  States,  a  common  carrier  can  not,  even  by  express  contract,  exempt 
itself  from  liability  for  the  loss  of  or  injury  to  a  passenger's  baggage  caused  by 
its  negligence  or  that  of  its  servants.**  Thus,  exemptions  in  a  ticket  seeking  un- 
equivocally to  relieve  a  carrier  from  the  initial  duty  of  furnishing  a  seaworthy 
vessel,  for  all  negligence  in  loading  or  stowing  and  for  any  and  every  fault  of 


39.  Smith  v.  North  Carolina  R.  Co.,  64 
N.   C.  235. 

40.  Code,  §  2074;  Weber  Co.  v.  Chicago, 
etc.,  R.  Co.,  113  Iowa'  188,  84  N.  W.  1042, 
20  Am._&  Eng.  R.  Cas.,  N.  S.,  466. 

41.  Limitation  of  amount  of  recovery. — 
The  Majestic,  166  U.  S.  375,  17  S.  Ct.  597, 
41  L.  Ed.  1039:  Kansas,  etc.,  R.  Co.  v.  Ro- 
debaugh,  38  Kan.  45,  15  Pac.  899,  34  Am. 
&  Eng.  R.  Cas.  219,  5  Am.  St.  Rep.  715; 
Baltimore,  etc.,  R.  Co.  v.  Campbell,  36  O. 
St.  647,  38  Am.  Rep.  617,  3  Am.  &  Eng. 
R.  Cas.  246;  Jacobs  v.  Central  R.  Co.,  208 
Pa.  535,  57  Atl.  982,  11  R.  R.  R.  562,  34 
Am.   &   Eng.   R.   Cas.,   N.   S.,  562. 

Where  the  passenger  does  not  disclose 
and  pay  for  a  greater  value  the  amount 
of  recovery  that  may  be  had  for  the  loss 
of  his  baggage  may  be  limited  by  the  car- 
rier. Jacobs  V.  Central  R.  Co.,  208  Pa.  535, 
57  Atl.  982,  11  R.  R.  R.  562,  34  Am.  &  Eng. 
R.  Cas.,  N._  S.,  562. 

The  carrier,  by  specific  regulations,  dis- 
tinctly brought  to  the  knowledge  of  the 
passenger,  which  are  reasonable,  and  not 
inconsistent  with  a  statute  or  its  duties 
to  the  public,  may  protect  itself  against 
liability  as  an  insurer  of  his  baggage 
which  exceeds  a  iixed  amount  in  value, 
except  upon  additional  compensation 
proportioned  to  the  risk.  Railroad  Co.  v. 
Fraloff,  100  U.  S.  24,  25  L.  Ed.  531;  The 
Majestic,  166  U.  S.  375,  17  S.  Ct.  597,  41 
L.   Ed.  1039. 

42.  The  Kensington,  183  U.  S.  863,  22 
S.   Ct.   10?,  46  L.  Ed.  190. 

43.  Extra  compensation. — Trimble  v. 
New  York,  etc.,  R.  Co.,  57  N.  Y.  S.  437, 
39   App.   Div.   403,   order   affirmed   in   162 


N.  Y.  84,  56  N.  E.  532,  48  L.  R.  A.  115,  17 
Am.  &  Eng.  R.  Cas.,  N.  S.,  176. 

44.  Limitation  of  liability  for  losses 
caused  by  negligence. — United  States. — 
The  Kensington,  183  U.  S.  263,  22  S.  Ct. 
102,  46  L.  Ed.  190;  Saunders  v.  Southern 
R.  Co.,  128  Fed.  15,  62  C.  C.  A.  523,  11 
R.  R.  R.  596,  34  Am.  &  Eng.  R.  Cas.,  N. 
S.,  596. 

Indiana. — Indianapolis,  etc.,  R.  Co.  r. 
Cox,   29   Ind.   360,   95   Am.   Dec.   640. 

Massachusetts.  —  French  v.  Merchants', 
etc.,  Transp.  Co.,  199  Mass.  433,  85  N.  E. 
424,   19    L.   R.   A.,   N.   S.,   1006. 

Oregon. — Homer  v.  Oregon,  etc.,  R. 
Co.  (Utah),  128  Pac.  522;  Wells  v.  Great 
Northern  R.  Co.,  59  Ore.  165,  114  Pac. 
92,   116   Pac.    1070,  34  E.    R.   A.,    X.   S.,   818. 

Pennsylvania. — Laing  v.  Colder,  8  Pa. 
479,  49   Am.   Dec.   533. 

Tennessee. — Dillard  Bros.  v.  Louisville, 
etc.,  R.  Co.,  70  Tenn.  (2  Lea)  288;  Co- 
ward V.  East  Tennessee,  etc..  R.  Co.,  84 
Tenn.   (16  Lea)   225,  57  Am.  Rep.  227. 

Texas. — International,  etc.,  R.  Co.  v. 
Foltz,  3  Tex.  Civ.  App.  644,  22  S.  W.  541, 
affirmed  in  93  Tex.  687,  no  op. 

A  ticket  issued  to  a  person  at  a  re- 
duced rate  and  limiting  liabilit}'  for  hag- 
gage  to  wearing  apparel  not  exceeding' 
one  hundred  dollars  in  value  docs  not  re- 
lieve the  carrier  from  accountability  for 
the  value  of  the  baggage  lost  through 
the  negligence  of  its  agents.  Wells  v. 
Great  Northern  R.  Co.,  59  Ore.  165,  114 
Pac.  92,  116  Pac.  1070,  34  L.  R.  A.,  N.  S., 
818;  International,  etc.,  R.  Co.  v.  Foltz, 
3  Tex.  Civ.  App.  644,  22  S.  W.  541,  af- 
firmed  in    93   "Tex.    687,   no   op. 
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commission  or  omission  on  the  part  of  a  carrier  or  its  servants,  are  void.*^  And 
a  railroad  company  can  not  limit  its  responsibility  for  a  passenger's  baggage  to  a 
specified  sum,  and  thus  exempt  itself  from  all  liability  for  the  willful  default  or 
tort  of  its  servants,  although  such  stipulation  be  made  by  special  contract. *«  But 
in  New  York  the  carrier  may,  by  special  contract,  exempt  itself  from  liability  for 
loss  of  or  injury  to  baggage  resulting  from  the  negligence  of  itself  or  its  em- 
ployees.*''' 

Free  Passes. — It  is  held  that  the  issuance  of  a  "free  ticket"  by  a  railroad  com- 
pany to  a  passenger  containing  the  following  writing;  "The  person  accepting 
this  free  ticket,  in  consideration  thereof,  assumes  all  risk  of  accident,  and  ex- 
pressly agrees  that  the  company  shall  not  be  liable,  under  any  circumstances, 
whether  of  the  negligence  of  their  agents,  or  otherwise,  for  any  injury  to  the 
person  or  property,"  does  not  exempt  the  company  from  liability  for  the  loss 
of  baggage  of  the  passenger  occasioned  by  the  negligence,  or  willful  default  or 
tort  of  its  servants.**  It  has  been  held,  however,  that  where  plaintiff  was  travel- 
ing on  a  pass  under  an  agreement  thereon  that  the  railroad  company  should  not 
be  liable  for  damage  to  properLy  of  such  person  by  negligence  of  its  agents  or 
otherwise,  such  person  could  not  recover  for  loss  of  baggage,  except  for  willful 
misconduct.  ^'^  In  Georgia,  one  who  receives  from  a  carrier  a  pass  over  its  line, 
issued  on  condition  that  the  person  accepting  it  agrees  that  the  company  shall  not 
be  liable  tmder  anv  circumstances  for  injury  to  the  person  or  damage  to  the 
property,  can  not  recover  the  value  of  baggage  lost  while  traveling  on  the  pass.^*' 

Power  to  Limit  Liability  to  Own  Line. — See  post,  "Power  to  Limit  Liabil- 
ity to  Own  Line,"  §  3509. 

§  3494.  Manner  of  Limiting  Liability. — A  carrier  can  limit  its  common- 
law  liability  for  loss  of  or  injury  to  baggage  only  by  express  contract  with  the 
passenger,  or  by  his  express  or  implied  assent  to  a  notice  or  regulation  brought  to 
his  knowledge. 51     A  passenger,  not  assenting  to  a  contract  limiting  the  carrier's 

45.  The  Kensington,  183  U.  S.  263,  23  Iowa. — Davis  v.  Chicago,  etc.,  R.  Co., 
S.    Ct.    103,   46   L.   Ed.    190.                                        83   Iowa  744,  49   N.  W.   77. 

46.  Mobile,  etc.,  R.  Co.  v.  Hopkins,  41  ,  Kansas.— K.^n&a.s,  etc.,  R.  Co.  v.  Ro- 
Ala    486    94  Am    Dec    607                                      debaugh,   38   Kan.  45,  15   Pac.   899,  5  Am. 

«l,     twt'        v     i'        1  '      r^'    J-  -NT  St.  Rep.  715,  34  Am.  &  Eng.  R.  Cas.  319. 

47    New   York   rule.-Gardmer   ^.   New  Louisiana.-l^og^n    v.    Pontchartrain    R. 

^,°/  i/\'-'  p-  ?    'm    c;^«,^-  ^ffi-  ^-   ^-  ^-  Co.,   11   Rob.  34,  43  Am.   Dec.  199. 

f*''  ^.t\W  ^««.^-'i.Q  'a      "n-^  ^7"  ^aw.-Bean   z;.    Green,    12   Me.   199. 

der  133   N.  _Y.   S.   865,   139   App.   Div    17,  MassachusetU.--hL^\orv^  v.  Boston,    etc., 

and   answenng    certified    question    13      N.  ^^   ^orp.,  13   Gray  388,   74  Am.   Dec.   598; 

Y_.   b.   1121,   140   App.   Div.   907,   bteers  v.  ^^^j^gj.    j,^      Boston,    etc..    Railroad,     209 

Liverpool,   etc..    Steamship   Co.,   57   N.   Y.  ^^^^^  ^gg^  95  j^_  g^  j^^g^ 

1,  J  a  Am.  Kep.  4.jo.  ^^^  Hampshire.  —  Lessard  v.    Boston, 

48.  Free  pass.— Mobile,  etc.,  R.  Co.  v.  ^tc.  Railroad,  45  Atl.  712,  69  N.  H.  648. 
Hopkins,  41  Ala.  486,  94  Am.  Dec.  607.  j^^^  ygrk.  —  Hollister    v.    Nowlen,    19 

49.  Hutto  V.  Southern  Railway,  55  S.  Wend.  234,  33  Am.  Dec.  455;  Blossom  v. 
E.  445,  75  S.  C.  395.  Dodd,  43  N.  Y.  364,  3  Am.  Rep.  701;  Cole 

50.  Georgia  doctrine. — Holly  v.  South-  v.  Goodwin,  19  Wend.  351,  32  Am.  Dec. 
ern  R.  Co.,  119  Ga.  767,  47  S.  E.  188.  470;    Camden,    etc.,   Transp.    Co.   v.    Belk- 

51.  Necessity  for  notice  to  and  assent  nap,  31  Wend.  354;  Rawson  v.  Pennsyl- 
of  passenger.  —  United  States. — Mauritz  vinia  R.  Co.,  48  N.  Y.  213,  3  Am.  R.  Rep. 
V.  New  York,  etc.,  R.  Co.,  23  Fed.  765,  21  528,  8  Am.  Rep.  543;  Madan  v.  Sherard, 
Am.  &  Eng.  R.  Cas.  286;  The  Majestic,  73  N.  Y.  329,  29  Am.  Rep.  153,  affirming 
166  U.  S.  375,  17  S.  Ct.  597,  41  L.  Ed.  42  N.  Y.  Super.  Ct.  353;  Gardiner  v.  New 
1039;  Wiegand  v.  Central  R.  Co.,  75  Fed.  York,  etc.,  R.  Co.,  201  N.  Y.  387,  94  N.  E. 
370,  judgment  affirmed  in  79  Fed.  991,  25  876,  34  L.  R.  A.,  N.  S.,  826;  Prentice  v. 
C.  C.  A.   681.  Decker,   49   Barb.   21;    Hutchins   v.   Penn- 

Arkansas.—hittle   Rock,    etc.,   R.   Co.   v.  sylvania   R.   Co.,  181   N.  Y.  186,  73  N.  E. 

Record,    74   Ark.    125,    85    S.    W.    431,    109  972,    106    Am.    St.    Rep.    537,    affirming    86 

Am.  St.  Rep.  67,  16  R.  R.  R.  664,  39  Am.  N.  Y.  S.  1138,  93  App.  Div.  613. 

&  Eng.  R.   Cas.,  N.  S.,  664.  North   Ca»-oMno.— Smith  v.   North   Caro- 

Indiana. — ^Indianapolis,    etc.,    R.    Co.    v.  lina   R.   Co.,   64   N.   C.   235. 

Cox,  29  Ind.  360,  95  Am.  Dec.  640.  Ohio. — Baltimore,  etc.,  R.  Co.  v.  Camp- 
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liability  for  baggage,  is  not  bound  thereby,  even  though  the  limitation  be  reason- 
able.52 

Provisions  in  Check. — ^Acceptance  of  a  check  containing  a  limitation  of  the 
carrier's  liability  for  loss  of  baggage  will  not  in  itself  establish  a  contract  for  such 
limitation ;  ^^  the  passenger  is  not  bound  unless  he  had  other  notice  of  the  restric- 
tion.=^  Where  plaintiff  delivered  to  defendant  a  trunk  containing  merchandise  to 
be  carried  from  the  depot  to  a  hotel,  and  received  a  check  with  the  general  ob- 
ject printed  thereon  in  large  letters,  while  in  very  small  type  was  printed  that  the 
check  was  "good  for  ordinary  personal  baggage,"  it  was  held  that  the  qualifica- 
tion was  not  such  notice  as  would  affect  defendant's  liability  as  a  carrier,  and  de- 
fendant was  Hable  for  loss  of  the  merchandise.^^ 

Provisions  in  Ticket. — Where  a  passenger  fully  understands  a  clause  in 
a  ticket  bought  at  a  reduced  rate,  fixing  a  valuation  on  baggage  and  limiting  the 
carrier's  liability  to  such  amount,  which  provision  is  not  unreasonable,  the  provis- 
ion is  binding,  though  the  carrier  fixes  the  valuation  without  negotiation  and  with- 
out express  tender  of  opportunity  to  name  a  different  valuation.^*  Where  a  pas- 
senger accepts  an  excursion  ticket  in  the  form  of  a  paper  of  some  size,  setting 
forth  on  its  face  clearly,  prominently  and  legibly,  a  reasonable  limitation  of  the 
carrier's  liability  as  to  baggage,  unless  special  agreement  be  made,  the  passenger 
is  presumed  to  have  read  the  ticket,  and  will  be  bound  by  the  limitation. ^^  Where 
one  who  could  neither  read  nor  write  and  was  not  informed  by  any  one,  purchased 
a  railroad  passenger  ticket  containing  a  limitation  of  the  liability  of  the  carrier 
in  respect  to  loss  of  baggage,  it  was  held  that  he  was  not  bound  by  the  restric- 
tion.^^  A  passenger  in  accepting  and  using  a  ticket  for  an  ocean  voyage  known 
as  a  "Passenger's  Contract  Ticket,"  even  if  he  did  not  read  it,  will  be  conclusively 
held  to  have  assented  to  its  terms.^®  Under  the  Montana  statute,  in  the  absence 
of  fraud,  a  passenger  signing  a  ticket  containing  stipulations  limiting  the  liability 
of  the  carrier  can  not  urge  that  he  was  not  aware  of  the  stipulations.®" 

General  Notice. — A  carrier  may  limit  his  liability  for  the  loss  of  or  injury  to 
baggage  by  a  general  notice,  but  its  terms  must  be  clear  and  explicit ;  and  the  party 
with  whom  the  carrier  deals  must  be  fully  informed  of  the  terms  and  its  effect, 

bell,  36  O.  St.  647,  38  Am.  Rep.  617,  3  Am.  is    sitting,    the    limitation    does    not    enter 

&  Eng.   R.   Cas.  246.  into   the   contract.     Blossom  v.   Dodd,  43 

Tennessee.  —  Walker   v.    Skipwith,    19  N.   Y.   264,   3   Am.   Rep.  701.     See   Madan 

Tenn.   (1  Meigs)   502,  33  Am.  Dec.  161.  v.  Sherard,  73  N.  Y.  329,  29  Am.  Rep.  153, 

Vermont. — Ranchau   v.    Rutland   R.   Co.,  affirming  42  N.  Y.   Super.   Ct.   353. 

71   Vt.   142,   43   Atl.    11,   76   Am.   St.    Rep.  54.  Indianapolis,  etc.,  R.  Co.  v.  Cox,  29 

761,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  416.  Ind.  360,  95  Am.  Dec.  640. 

Virginia. — Wilson    v.    Chesapeake,    etc.,  55.  Verner  v.  Sweitzer,  32  Pa.  208. 

R.  Co.,  62  Va.  (21  Gratt.)  654.  56.   Provision  in  ticket    understood    by 

Wisconsin.  —   Gleason       v.       Goodrich  passenger. — Gardiner   v.    New    York,   etc., 

Transp.   Co.,   32    Wis.   85,    14     Am.    Rep.  R.  Co.,  201  N.  Y.  387,  94  N.  E.  876,  34  L. 

716.  R.    A.,    N.    S.,    826. 

Canada.  —  Anderson    v.    Canadian    Pac.  57.   Presumed  to    have  read    excursion 

R.  Co.,  17  Ont.  Rep.  747,  40  Am.  &  Eng.  ticket.— Jacobs  v.   Central  R.  Co.,  208  Pa. 

R.  Cas.  624.  535,   11   R.   R.  R.  562,  34  Am.   &  Eng.  R. 

52.  Black  v.  Atlantic,  etc.,  R.  Co.,  64  S.  Cas.,  N.  S.,  562,  57  Atl.  982;  Graham  v. 
E.    418,    82    S.    C.   478.  Cummings,   208   Pa.   516,   57   Atl.   943. 

53.  Acceptance  of  check  containing  lim-  58.  Passenger  unable  to  read  or  write, 
itation.— Prentice  v.  Decker  (N.  Y.),  49  —Ranchau  v.  Rutland  R.  Co.,  71  Vt.  143, 
Barb.   21.  43   Atl.   11,   76  Am.   St.   Rep.   761,   14  Am. 

Where  a  passenger  in  a  railroad  car,  &  Eng.  R.  Cas.,  N.  S.,  416. 
dimly  lighted  at  one  end,  delivers  his  59.  Passenger's  contract  ticket. — Eon- 
baggage  checks  to  an  express  messen-  seca  v.  Cunard  Steamship  Co.,  153  Mass. 
ger,  and  receives  in  return  a  card  on  553,  27  N.  E.  665,  12  L.  R.  A.  340,  25  Am. 
which  the  number  of  the  check  is  en-  St.  Rep.  660.  See  Steers  v.  Liverpool, 
tered,  and  which  contains  an  agreement  etc.,  Steamship  Co.,  57  N.  Y.  1,  15  Am. 
limiting  the  liability  of  the  express  com-  Rep.  453. 

pany,  printed  in  much  smaller  type  than  60.     Montana      statute. — Section      2876, 

that  on  the  rest  of  the  card,  and  so  fine  Mont.  Civ.  Code.     Rose  v.  Northern  Pac. 

as    to    be    illegible    where    the    passenger  R.  Co.,  35  Mont.  70,  88  Pac.  767. 
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so  as  to  impliedly  assent  to  the  limitation. ^^  So  a  public  notice  by  a  railroad  com- 
pany that  all  baggage  is  at  the  owner's  risk,  not  brought  home  to  the  latter,  will 
not  exonerate  the  company  from  liability  as  a  carrier. *2  And  a  passenger  is  not 
bound  by  written  or  printed  notices,  posted  in  the  boat  in  conspicuous  places,  stat- 
ing the  carrier's  regulations  as  to  the  delivery  of  baggage,  though  he  is  bound  by 
such  regulations,  if  reasonable,  when  informed  of  them  in  fact,  whether  by  read- 
ing such  notices  or  otherwise.'^^  In  New  York  it  has  been  held  that  stage  coach 
proprietors  can  not  restrict  their  liability  by  a  general  notice  that  "the  baggage  of 
passengers  is  at  the  risk  of  the  owners,"  brought  home  to  the  passenger.**  It  is 
held  that  in  the  absence  of  any  provision  in  the  interstate  commerce  law  as  to  pas- 
sengers' baggage,  the  filing  and  posting  by  a  carrier,  as  a  part  of  its  schedules  for 
passenger  tariff  for  transportation  between  states,  of  a  limitation  of  its  liability  to 
loss  of  baggage  not  exceeding  a  certain  value,  unless  a  greater  value  is  declared 
and  excess  charges  paid  thereon  at  time  of  checking,  does  not  make  such  limita- 
tion an  essential  part  of  the  rate  of  transportation  of  passengers,  so  as  to  be  bind- 
ing on  a  passenger  having  no  knowledge  thereof.*^ 

Time  of  Notice  and  Assent. — To  restrict  the  Hability  of  the  common  carrier 
for  the  loss  of  or  injury  to  the  baggage  of  a  passenger,  it  must  be  shown  that  the 
passenger  had  notice  of  the  limitation  and  expressly  or  impliedly  assented  to  it 
before  the  journey  commenced.  Discovery  of  the  condition  after  the  journey  has 
commenced  will  not  affect  the  rights  of  the  passenger.**  It  is  held  that  a  notice, 
limiting  the  liability  of  the  carrier,  printed  on  the  back  of  a  ticket,  does  not 
raise  a  legal  presumption  that  the  passenger  knew  of  and  assented  to  such  condi- 


61.  General  notice. — Weber  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  113  Iowa  188,  84  N.  W. 
1042,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  466; 
Jones  V.  Voorhees,  10  O.  145;  Camden, 
etc.,  R.  Co.  7).  Baldaiif,  16  Pa.  67,  55  Am. 
Dec.  681;  Laing  v.  Colder,  8  Pa,  479,  49 
Am.  Dec.  533;  Pennsylvania  Cent.  R.  Co. 
V.  Schwarzenberger,  45  Pa.  208,  84  Am. 
Dec.  490;  Honeyman  v.  Oregon,  etc.,  R. 
Co.,  13  Ore.  353,  10  Pac.  628,  57  Am.  Rep. 
20;  Gleason  v.  Goodrich  Transp.  Co.,  32 
Wis.    85,   14   Am.    Rep.   716. 

It  has  been  held  that  a  general  notice 
of  limitation  of  liability  must  be  such  as 
amounts  to  actual  notice;  or  shown  to 
have  been  so  conspicuous  that  the  party 
sought  to  be  affected  by  it,  could  not 
have  failed  to  discover  it  without  gross 
negligence.  Verner  v.  Sweitzer,  32  Pa. 
208. 

Though  a  stage  owner  posted  notices 
that  he  would  not  be  accountable  for 
baggage  unless  the  fare  was  paid,  and 
the  same  entered  on  the  waybill,  he  was 
liable  for  loss  of  a  trunk  through  negli- 
gence, though  the  fare  was  not  paid;  no- 
tice not  having  been  brought  home  to  the 
owner,  nor  to  his  servant,  who  carried  it 
to  the  stage  office.  Bean  v.  Green,  12  Me. 
422. 

Where  the  notice  is  in  English,  which 
the  passenger  did  not  understand,  the 
carrier  must  prove  the  knowledge  of  the 
passenger  of  the  limitation  in  the  notice. 
Camden,  etc.,  R.  Co.  v.  Baldauf,  16  Pa. 
67,  55  Am.   Dec.  681. 

62.  Logan  v.  Pontchartrain  R.  Co., 
(La.),  11  Rob.  24,  43  Am.  Dec.  199. 

63.  Notice  posted  in  boat. — Gleason  v. 


Goodrich  Transp.  Co.,  32  Wis.  85,  14  Am. 
Rep.   716. 

64.  New  York  rule. — Cole  v.  Goodwin, 
19  Wend.  251,  32  Am.  Dec.  470;  Clark  v. 
Faxton,  21  Wend.  153;  Powell  v.  Myers, 
26  Wend.  591;  HoUister  v.  Nowlen,  19 
Wend.   234,   32   Am.   Dec.   455. 

65.  Interstate  commerce. — Hooker  v. 
Boston,  etc..  Railroad,  209  Mass.  598,  95 
N.   E.   945. 

66.  Time  of  assent — United  States. — 
Mauritz  v.  New  York,  etc.,  R.  Co.,  23 
Fed.  765,  21  Am.   &  Eng.  R.  Cas.  286. 

Louisiana.  —  Logan  v.  Pontchartrain  R. 
Co.,  11  Rob.  24,  43  Am.  Dec.  199. 

New  York. — Rawson  v.  Pennsylvania 
R.  Co.,  48  N.  Y.  212,  3  Am.  R.  iRep.  538, 
8  Am.  Rep.  543,  affirming  3  Abb.  Prac,  N. 
S.,   220;   Prentice  v.  Decker,   49   Barb.  21. 

Ohio. — Kent  v.  Baltimore,  etc.,  R.  Co., 
45  O.  St.  384,  12  N.  E.  798,  31  Am.  &  Eng. 
R.   Cas.   135,   4  Am.   St.   Rep.  539. 

Pennsylvania. — ^Camden,  etc.,  R.  Co.  v. 
Baldauf,  16  Pa.  67,  55  Am.  Dec.  681. 

Virginia.  —  Wilson  v.  Chesapeake,  etc., 
R.  Co.,  62  Va.   (21  Gratt.)  654. 

Where  a  stage  proprietor  was  in  the 
habit  of  carrying,  in  his  coaches,  per- 
sons, and  baggage,  or  packages,  regula- 
tions of  his  line,  and  instructions  to  his 
agents,  not  to  receive  goods  to  be  carried 
except  as  the  baggage  of  passengers,  or 
in  the  care  of  passengers,  and  at  the  risk 
of  the  owner  sending  them,  would  not 
limit  his  liability  for  goods  received  by 
his  agents,  unless  the  owner  or  his  agents 
was  notified  of  the  rule  or  instructions  at 
the  time  of  the  receipt  of  the  goods. 
Walker  v.  Skipwith,  19  Tenn.  (1  Meigs) 
502,    33    Am.    Dec.   161. 
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tion  before  the  journey  was  commenced;  and  whether  the  passenger  did  have  ac- 
tual notice  of  such  condition  before  starting  on  the  journey,  is  a  question  for  the 
jury.^'^ 

Limitation  in  Pullman  Car  Ticket. — A  pullman  car  ticket  providing  that 
"wearing  apparel  or  baggage  placed  in  the  car  will  be  entirely  at  the  risk  of  the 
owner,"  does  not  innure  to  the  benefit  of  the  railroad  company .^^ 

§  349  5.  Necessity  for  Consideration. — To  render  a  stipulation  purport- 
ing to  limit  the  liability  of  the  carrier  for  baggage  valid,  there  must  be  a  suffi- 
cient consideration,  either  express  or  implied.^^ 

§  3496.  Construction  and  Operation  of  Limitation. — Construction  of 
Stipulations  in  General. — Contracts  limiting  the  liabilities  of  carriers  for  the 
loss  of  or  injury  to  baggage  are  to  be  construed  most  strongly  against  them,''*' 
and  in  the  light  of  public  policy .'^i  The  carrier's  contract  as  to  baggage  is  not  to 
be  determined  alone  by  the  conditions  in  the  ticket,  but  also  by  the  circumstances 
of  each  caseJ^ 

General  Limitation.- — ^It  is  held  that  the  limitation  of  liability  for  loss  of  bag- 
gage contained  in  a  passenger's  ticket  is  not  invalid,  because  the  limitation  is  gen- 
eral in  its  terms,  without  reference  to  negligence;  but  such  limitation  will  be  en- 
forced as  to  all  losses  not  resulting  from  the  negligence  of  the  carrier.''^  But  it 
is  also  held  that  a  stipulation  in  a  contract  between  a  passenger  and  carrier  that 
the  baggage  liability  was  limited  to  wearing  apparel  only,  not  exceeding  one  hun- 
dred dollars  in  value,  was  not  a  stipulation  of  the  value  of  the  goods  shipped,  but 
limited  the  liability  to  one  hundred  dollars  in  any  case.''*  In  New  York  where  a 
carrier  may  relieve  itself  of  liability  for  losses  caused  by  negligence  it  is  held  that 
a  clause  simply  releasing  a  carrier  from  liability  for  loss  of  goods  will  not  in- 
clude a  case  of  its  own  negligence,  unless  such  exemption  is  expressly  and  plainly 
stated ;  but  that  a  clause  in  consideration  of  reduced  rates  limiting  the  liability  of 
a  carrier  to  a  specified  valuation  of  baggage  includes  a  case  of  loss  or  damage 
arising  from  negligence  without  express  mention  thereof.'''^  Where  the 
the  negligent  delay  in  transporting  the  baggage  of  a  passenger  was  not  the  proxi- 
mate cause  of  a  loss  of  the  baggage  by  fire  while  the  baggage  was  held  at  an  inter- 
mediate point,  a  general  limitation  of  liability  for  loss  of  baggage  contained  in  the 
passenger's  ticket  operated  to  relieve  the  carrier  from  liability.''^ 

67.  Brown  v.  Eastern  R.  Co.  (Mass.),  Co.,  55  Wis.  .319,  13  N.  W.  244,  43  Am. 
11  Cush.  97.  See  Wilson  v.  Chesapeake,  Rep.  713;  Cream  City  R.  Co.  v.  Chicago, 
etc.,   R.   Co.,   63  Va.    (31   Gratt.)    654.  etc.,  R.  Co.,  63  Wis.  93,  33  N.  W.  425,  31 

68.  Limitation  in  pullman  car  ticket. —  Am.  &  Eng.  R.  Cas.  70,  53  Am.  Rep.  267. 
Louisville,  etc.,  R.  Co.  v.  Katzenberger,  71.  Construed  in  light  of  public  policy. 
84  Tenn.  (16  Lea)  3S0,  1  S.  W.  44,  57  — Gomm  v.  Oregon  R.,  etc.,  Co.,  101  Pac. 
Am.    Rep.   233.  361,  53  Wash.  685,  35  L.  R.  A.,  N.  S.,  537. 

69.  Necessity  for  consideration.— Rob-  72.  Circumstances  of  each  case  consid- 
ert  v.  Chicago,  etc.,  R.  Co.,  14S  Mo.  App.  ered. — Gomm  v.  Oregon  R.,  etc.,  Co.,  101 
96,  127  S.  W.  935;  Black  v.  Atlantic,  etc.,  Pac.  361,  52  Wash.  685,  35  L.  R.  A.,  N. 
R.  Co.,  83  S.  C.  478,  64  S.  E.  413;  Dillard  S.,  537. 

Bros.  V.  Louisville,  etc.,  R.   Co.,  70  Tenn.  73.     General    limitation    of    liability. — 

(2  Lea)   288;   Coward  v.  East  Tennessee,  French    v.    Merchants',    etc.,  Transp.  Co., 

etc.,    R.    Co.,    84    Tenn.    (10    Lea)    325,    57  85  N.  E.  424,  199  Mass.  433,  19  L.  R.  A., 

Am.   Rep.   227.  N.  S.,  100,3;  Saunders  v.  Southern  R.  Co., 

70.  Construction    of    contracts    limiting  138  Fed.  15,  63  C.  C.  A.  523,  11  R.  R.  R. 
li.qbility.  —  United     States.  —  Hopkins      v.  596,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  596. 
Westcott,    6    Blatchf.    64,    Fed.    Cas.     No.  74.  Wells  v.  Great  Northern  R.  Co.,  59 
6692.  Ore.   165,   116   Pac.   1070,   34  L.   R.   A.,   N. 

Indiana. — St.     Louis,     etc.,     R.      Co.    v.  S.,  818,   denying  rehearing  114  Pac.  92. 

Smuck,   49   Ind.   302.  75.  Gardiner  v.  New  York,  etc..  R.  Co., 

JVew    York. — Earle    v.    Cadmus,    2    Daly  201  N.  Y.  387,  94  N.  E.  876,  34  L.  R.  A., 

237.  N.   S.,   826,   affirming  order   123   N.   Y.   S. 

Pennsylvania.  —  Atwood       v.       Reliance  865,   139   App.   Div.   17. 

Transp.  Co.,  9  Watts  87,  34  Am.  Dec.  503;  76.  Negligence  of  carrier  not  proximate 

Bingham  v.   Rogers   (Pa.),   6  Watts   &  S.  cause. — French  v.  Merchants',  etc.,  Transp. 

495,   40   Am.   Dec.    581.  Co.,  199  Mass.  433,  85  N.  E.  424,  19  L.  R. 

Wisconsin. — Black   v.    Goodrich   Transp.  A.,   N.   S.,   1006. 
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Limitations  Not  Applicable. — Under  a  contract  of  carriage,  limiting  the  car- 
rier's liability  to  $100  for  loss  of  baggage,  unless  a  declaration  of  the  value  thereof 
in  excess  of  such  sum  be  made  by  the  passenger  "at  or  before  the  issue  of  this  con- 
tract or  at  or  before  the  delivery  of  said  luggage  to  the  ship,"  the  declaration 
need  not  be  made  before  delivery  of  the  baggage  on  the  ship;  and,  the  baggage 
having  been  delivered  to  the  carrier's  employees  on  the  wharf  without  such  de- 
claration, for  the  purpose  of  having  it  placed  on  the  ship,  and  it  not  having  been 
placed  thereon,  the  limitation  does  not  applyJ^  And  where  a  statute  authorized 
carriers  to  limit  their  liability  for  loss  of  "goods,  merchandise,  or  baggage"  re- 
ceived for  transportation  by  notice  "inserted  in  the  bills  of  lading  or  receipts  given 
for  such  merchandise  or  in  the  tickets  to  passengers,"  a  carrier's  liability  was  not 
limited  thereunder  with  respect  to  merchandise  of  a  passenger  transported  in  a 
packing  case  without  extra  compensation,  where  no  bill  of  lading  or  receipt  was 
given  therefor  except  the  passenger's  ticket,  which  limited  the  company's  liability 
to  baggage  defined  as  wearing  apparel  only  J* 

§§  3497-3498.  Charges  and  Liens— §  3497.  Charges.— Where  a  pas- 
senger accompanies  his  baggage,  the  fare  charged  for  his  passage  usually  in- 
cktdes  compensation  for  its  transportationJ^  Of  course,  it  is  not  material  whether 
the  passenger  pays  for  his  passage  himself,  or  it  is  paid  for  by  others,  to  entitle 
him  to  the  transportation  of  his  baggage  without  further  charge.®**  Common 
carriers,  however,  may,  under  their  specific  regulations,  and  as  a  condition  pre- 
cedent to  a  contract  for  the  transportation  of  a  passenger's  baggage,  require  in- 
formation from  him  as  to  its  value,  and  demand  extra  compensation  for  any  ex- 
cess beyond  that  which  he  may  reasonable  demand  to  be  transported  as  baggage 
under  the  contract  to  carry  the  person.®'-  And  a  passenger  has  no  right  to  carry 
as  personal  baggage,  large  sums  of  bullion  without  paying  freight  therefor.®^  In 
the  absence  of  any  special  agreement,  baggage  forwarded  after  the  departure  of 
the  passenger  is  liable  to  the  payment  of  usual  freight  charges.®^  To  charge  a 
carrier  for  the  loss  of  baggage  of  a  passenger,  it  is  not  necessary  that  the  passage 
money  should  have  been  paid  in  advance.®*  If  a  passenger,  however,  does  not  ac- 
company his  baggage,  the  carrier  may  claim  compensation  in  advance  for  its 
transportation,  or  may  postpone  its  claim  till  the  delivery  and  rely  on  his  lien  or 
on  the  personal  responsibility  of  the  owner. ®° 

§  3498.  Liens. — A  common  carrier  of  passengers  has  a  lien  on  the  baggage 
of  a  passenger  in  its  possession  and  control  for  any  sum  due  from  the  passenger 
for  the  transportation  of  either  himself  or  his  baggage,  or  for  its  storage,  growing 

77.  Limitation  not  applicable. — Holmes  Horn  v.  Kermit  (N.  Y.),  4  E.  D.  Smith 
V.  North,  etc.,  Steamship  Co.,  90  N.  Y.  S.       453. 

834,  100  App.   Div.   36,  affirmed   in   1S4   N.  81.   Extra   charge   for   excess. — Railroad 

Y.    280,   77    N.    E.   31,   5   E.   P.   A.,    N.    S.,  Co.  V.  Fraloff,  100  U.  S.  24,  25  L.  Ed.  531. 

650.  82.    Large    sum    of    bullion. — Hutchings 

78.  Saleeby  v.  Central  R.  Co.,  184  N.  Y.  &  Co.  v.  Western,  etc.,  R.  Co.,  25  Ga.  61, 
597,  77   N.   E.   1190,  affirming  90  N.  Y.   S.  71    Am.    Dec.    156. 

1042,  99  App.  Div.  163,  15  N.  Y.  Ann.  Cas.  83.   Baggage  forwarded  after  departure 

353.  of    passenger. — Wilson    v.    Grand  •  Trunk 

79.  Charge  for  baggage  included  in  pas-  Railway,  56  Me.  60,  96  Am.  Dec.  435. 
senger's  fare. — The  Elvira  Harbeck,  Fed.  The  trunk  of  one  who  does  not  go  by 
Cas.  No.  4,424,  2  Blatchf.  336;  Wood  v.  the  same  train  on  which  he  expects  it 
Maine  Cent.  R.  Co.,  56  Atl.  457,  98  Me.  checked  is  received  as  freight,  and  the 
98,  99  Am.  St.  Rep.  339;  Jones  v.  Voor-  company  assumes  the  duties  and  liabili- 
hees,  10  O.  145;  Wells  v.  Great  Northern  ties  of  a  common  carrier  with  reference 
R.  Co.,  59  Ore.  165,  114  Pac.  92,  116  Pac.  to  it,  and  is  entitled  to  a  reasonable  com- 
1070,  34  L.  R.  A.,  N.  S.,  SIS;  Bomar  v.  pensation  for  transportation.  Graffam  v. 
Maxwell,    28    Tenn.    (9    Humph.)    621,    51  Boston,   etc.,   R.   Co.,   67   Me.  234. 

Am.    Dec.   682.  84.    Necessity   for   payment    of    fare    in 

The    price   paid    by   a  passenger    on  a  advance. — Van   Horn   v.   Kermit    (N.   Y.), 

steamboat  usually  includes   the  charge  for  4  E.   D.   Smith  453. 

the  transportation  of  his  baggage.     Perk-  85.  The   Elvira  Harbeck,   Fed.   Cas.   No. 

ins  V.  Wright,  37   Ind.  37.  4,434,   2   Blatchf.   336,   reversing   Fed.   Cas. 

80.  By  whom   fare   may  be  paid. — Van  No.   2,005. 
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out  of  or  connected  with  such  journey.^®  Where,  however,  a  passenger  pays  the 
carrier  in  advance  for  transportation  of  baggage,  and  the  carrier,  without  the  as- 
sent of  the  passenger,  employs  another  to  perform  the  service,  that  other  must 
look  to  the  carrier,  and  has  no  lien  on  the  baggage ;  but  otherwise,  if  the  passen- 
ger has  not  paid  in  advance.*'^ 

§§  3499-3505.  Carrier  as  Warehouseman — §  3499.  Baggage 
Awaiting  Transportation. — Where  a  carrier  voluntarily  receives  trunks  con- 
taining samples  an  unreasonable  time  before  the  owner  intends  to  take  passage, 
it  is  liable  for  their  loss  as  a  warehouseman.**  It  has  been  held,  however,  that 
where  plaintiff  left  his  trunks  with  defendant's  freight  agent  for  storage  over- 
night, intending  the  next  day  to  take  them  to  the  passenger  depot,  and  have  them 
checked  for  transportation,  but  before  that  time  they  were  lost,  defendant,  being  a 
gratuitous  bailee,  was  not  liable  as  a  warehouseman,  in  the  absence  of  gross  neg- 
ligence.*^  « 

§§  3500-3502.  Baggage  Awaiting  Delivery  to  Passenger— §  3500. 
In  General. — The  liability  of  a  common  carrier  as  such  for  the  baggage  of  a  pas- 
senger, terminates  upon  the  expiration  of  a  reasonable  time  for  the  passenger  to 
claim  and  receive  it  after  its  arrival  at  destination;  thereafter,  when  the  baggage 
has  been  properly  stored,  the  carrier  is  liable  as  a  warehouseman  only.^"  Failure 
of  a  passenger  to  call  for  his  baggage  within  a  reasonable  time  after  arrival, 
though  terminating  the  carrier's  absolute  liability  therefor  as  an  insurer,  does  not 
absolve  it  from  liability  as  a  warehouseman  or  bailee  for  the  loss  of  the  baggage 


86.  Lien  on  baggage. — Hutchings  & 
Co.  V.  Western,  etc.,  R.  Co.,  25  Ga.  61,  71 
Am.  Dec.  156,  holding  that  what  ever  is 
carried  into  the  passenger  car  of  a  rail- 
road as  baggage  is  so  far  considered  in 
the  possession  of  the  conductor  or 
agent  of  the  road  as  to  authorize  him  to 
exercise  the  right  of  retainer  for  dues 
for  passage  or  freight  on  the  article  it- 
self. 

87.  Payment  in  advance. — Nordemeyer 
V.   Loescher   (N.  Y.),  1   Hilt.  499. 

88.  Goods  awaiting  transportation. — 
Fleischman,  etc.,  Co.  v.  Southern  Rail- 
way, 56  S.  E.  974,  76  S.  C.  237,  9  L.  R.  A., 
N.   S.,  519. 

89.  Gratuitous  bailee. — Van  Gilder  v. 
Chicago,  etc.,  R.  Co.,  44  Iowa  548.  See 
Little  Rock,  etc.,  R.  Co.  v.  Hunter,  42 
Ark.    200. 

90.  Goods  awaiting  delivery  to  passen- 
ger.— United  States. — Wiegand  v.  Central 
R.   Co.,  75  Fed.  370. 

Alabama. — Central,  etc.,  R.  Co.  v.  Jones, 
150  Ala.  379,  43  So.  575,  9  L.  R.  A.,  N.  S., 
1340. 

Arkansas. — Kansas,  etc.,  R.  Co.  v.  Mc- 
Gahey,  63  Ark.  344,  38  S.  W.  659,  36  L.  R. 
A.  7S1,  5S  Am.  St.   Rep.  111. 

Georgia. — Rome  R.  Co.  v.  Wimberly, 
75   Ga.   316,   58   Am.   Rep.   468. 

Illinois. — St.  Louis,  etc.,  R.  Co.  v.  Hard- 
way,  17  111.  App.  321;  Chicago,  etc.,  R. 
Co.  V.  Fairclough,  52  111.  106;  Bartholo- 
mew V.  St.  Louis,  etc.,  R.  Co.,  53  111.  227, 
5  Am.  Rep.  45;  Chicago,  etc.,  R.  Co.  v. 
Addizoat,  17  111.  App.  632;  Chicago,  etc., 
R.  Co.  V.  Boyce,  73  111.  510,  24  Am.  Rep. 
208. 

Indiana.  — ■  Pennsylvania    Co .  v.    Live- 


right,  14  Ind.  App.  518,  41  N.  E.  350,  43 
N.   E.  162. 

Iowa. — Mote  v.  Chicago,  etc.,  R.  Co., 
27  Iowa  22,  1  Am.  Rep.  212;  Porter  v. 
Chicago,  etc.,  R.  Co.,  20  Iowa  73;  War- 
ner V.  Burlington,  etc.,  R.  Co.,  22  Iowa 
166,  92  Am.  Dec.  389. 

Kansas. — Kansas,  etc.,  R.  Co.  v.  Patten, 
45   Pac.   108,   3   Kan.   App.   338. 

Kentucky.  — •  Louisville,  etc.,  R.  Co.  v. 
Mahan,  8  Bush  184;  Young  v.  Smith,  3 
Dana  91,  28  Am.  Dec.  57;  Wald  v.  Louis- 
ville, etc.,  R.  Co.,  92  Ky.  645,  18  S.  W. 
850,  13  Ky.  L.  Rep.  853,  58  Am.  &  Eng. 
R.   Cas.  125. 

Massachusetts.  —  Norway  Plains  Co.  v. 
Boston,  etc..  Railway,  1  Gray  263,  Gl  Am. 
Dec.  423;  Nealand  v.  Boston,  etc..  Rail- 
road, 161  Mass.  67,  36  N.  E.  5i)2. 

Mississippi.— Under  Code  1892,  §§  3568, 
3569,  the  carrier's  duly  as  such  continues 
absolute  until  the  baggage  safely  reaches 
its  destination  and  the  passenger  has  had 
a  reasonable  time  and  opportunity  to  ob- 
tain it.  Zeigler  Bros.  v.  Mobile,  etc.,  R. 
Co.,    39    So.    811,    87    Miss.    367. 

Missouri. — Cohen  v.  St.  Louis,  etc.,  R. 
Co.,  59  Mo.  App.  66;  Ross  v.  Missouri, 
etc.,  R.  Co.,  4  Mo.  App.  583;  Lin  v.  Terre 
Haute,  etc..  Railroad,  10  Mo.  App.  125. 

Nebraska. — Campbell  v.  Missouri  Pac. 
R.   Co.,   78   Neb.   479,   111   N.   W.   126. 

New  York. — Quimby  v.  Vanderbilt,  17 
N.  Y.  306,  72  Am.  Dec.  469;  Jones  i/. 
Norwich,  etc.,  Transp.  Co.,  50  Barb.  193; 
Watkins  v.  New  York,  etc.,  R.  Co.,  16  N. 
Y.  St.  Rep.  592,  3  N.  Y.  S.  946,  55  N.  Y. 
Super.  Ct.  570;  Cary  v.  Cleveland,  etc., 
R.  Co.,  29  Barb.  35;  Torpey  v.  Williams, 
3  Daly  162;  Fairfax  v.  New  York,  etc.,  R. 
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through  the  negligence  of  its  station  agent.*^  The  obHgation  of  common  carriers 
of  passengers  and  baggage  to  exercise  ordinary  care  in  keeping  and  preserving 
property,  as  to  which  they  have  been  reHeved  from  their  pecuHar  liability  as  in- 
surers by  the  failure  of  the  owner  to  call  for  his  baggage  within  a  reasonable 
time,  is  not  a  new  and  independent  obligation,  arising  from  the  circumstance,  ac- 
cidental and  unprovided  for,  of  the  property  being  left  in  the  hands  of  the  car- 
rier, but  is  imposed  by  the  contract  of  carriage. ^^  During  the  time  in  which  a 
railroad  company  may  reasonably  detain  a  passenger's  baggage,  the  relation  of 
carrier  and  passenger  still  exists  between  the  parties  and  the  liability  of  the  com- 
pany does  not  become  that  of  a  mere  warehouseman.  This  is  especially  true  if 
the  passenger  himself  has  exercised  due  diligence  in  point  of  time  in  calling  for 
his  baggage.^^  The  carrier's  liability  as  a  common  carrier  continues  until  a  rea- 
sonable time  after  the  passenger  has  had  opportunity  to  take  away  his  baggage, 
although  it  may  have  delivered  such  baggage  to  a  warehouseman. s*  And  in  or- 
der to  remove  the  responsibility  of  a  common  carrier,  for  baggage,  it  is  its  duty 
to  have  a  baggage  master  at  hand  to  deliver  baggage  for  a  reasonable  time  after 
the  arrival  of  a  train,  and  at  reasonable  hours  thereafter.^s  It  is  held  that  where 
upon  arriving  at  his  place  of  destination  the  passenger  leaves  his  baggage  in 
charge  of  the  carrier,  the  liability  of  the  carrier,  as  such,  will  not  be  changed  to 
that  of  warehouseman,  until  the  baggage  is  stored  in  a  safe  and  secure  ware- 
house, If  the  baggage  be  placed  in  an  insecure  room,  and  is  stolen,  the  carrier 
will  be  responsible  in  that  capacity,  not  as  a  warehouseman.®^ 
Where  a  carrier  retains  baggage  under  his  lien  for  fare,  and  articles  are 


Co.,  67  N.  Y.  11;  Powell  v.  Myers,  36 
Wend.  591;  Roth  v.  Buffalo,  etc.,  R.  Co., 
34  N.  Y.  548,  90  Am.  Dec.  736;  Mattison 
V.  New  York  Cent.  R.  Co.,  57  N.  Y.  552; 
Burnell  v.  New  York  Cent.  R.  Co.,  45  N. 
Y.  184,  6  Am.  Rep.  61;  Nevins  v.  Bay 
State  Steamboat  Co.,  17  N.  Y.  Super.  Ct. 
225;  Klein  v.  Hamburg,  etc.,  Packet  Co., 
3  Daly  390;  Mortland  v.  Philadelphia, 
etc.,  R.  Co.,  81  Hun  473,  30  N.  Y.  S.  1021, 
63  N.  Y.  St.  Rep.  215;  Burgcvin  v.  New 
York,  etc.,  R.  Co.,  69  Hun  479,  23  N.  Y. 
S.  415,  52  N.  Y.  St.  Rep.  617;  Hart  v. 
Rensselaer,  etc.,  R.  Co.,  8  N.  Y.  .  37,  59 
Am.  Dec.  447. 

North  Carolina.  —  After  baggage  has 
been  deposited  in  the  usual  place  of  de- 
livery at  destination,  a  sufficient  time  for 
the  passenger  to  remove  it,  the  carrier  is 
thereafter  only  a  warehouseman.  Char- 
lotte Trouser  Co.  v.  Seaboard,  etc.,  R. 
Co.,  139  N.  C.  382,  51  S.  E.  973,  21  R.  R. 
R.  459,  44  Am.  &  Eng.  R.  Cas.,  N.  S., 
459. 

Pennsylvania.  —  National  Line  Steam- 
ship Co.  V.  Smart,  107  Pa.  493. 

Texas. — Galveston,  etc.,  R.  Co.  v.  Smith, 
81  Tex.  479,  17  S.  W.  133;  Gulf,  etc.,  R. 
Co.  V.  Jackson,  4  Texas  App.  Civ.  Cas., 
§  47,  15  S.  W.  128;  Galveston,  etc.,  R.  Co. 
V.  Smith  (Tex.  Civ.  App.),  24  S.  W.  668; 
Texas,  etc.,  R.  Co.  v.  Capps,  2  Texas  App. 
Civ.  Cas.,  §  33,  16  Am.  &  Eng.  R.  Cas. 
118. 

Vermont. — Ouimit  v.  Henshaw,  35  Vt. 
605,   84   Am.    Dec.    646. 

Virginia.  —  Chesapeake,  etc.,  R.  Co.  v. 
Beasley,  etc.,  Co.,  104  Va.  788,  53  S.  E. 
566,  3  L.  R.  A.,  N.  S.,  183. 


Wisconsin. — Hoeger  v.  Chicago,  etc.,  R. 
Co.,  63  Wis.  100,  23  N.  W.  435,  31  Am. 
&  Eng.  R.  Cas.  308,  53  Am.  Rep.  271; 
Pike  V.  Chicago,  etc.,  R.  Co.,  40  Wis.  583; 
Whitney  v.  Chicago,  etc.,  R.  Co.,  27  Wis. 
327. 

England. — Patscheider  v.  Great  West- 
ern R.  Co.,  3  Ex.  D.  154;  Penton  v.  Grand 
Trunk  R.  Co.,  38  U.  C.  Q.  B.  367. 

Canada. — Vineburg  v.  Grand  Trunk  R. 
Co.,  13  Ont.  App.  93,  27  Am..  &  Eng.  R. 
Cas.  271;  Brown  v.  Canadian  Pac.  R.  Co., 

3  Man.   (Can.)   496. 

91.  Central,  etc.,  R.  Co.  v.  Jones,  150 
Ala.  379,  43  So.  575,  9  L.  R.  A.,  N.  S., 
1340. 

Where  a  passenger  neglects  to  take 
baggage  from  the  possession  of  a'  rail- 
road company  within  a  reasonable  time, 
the  company  is  subject  to  a  contractual 
liability  to  care  therefor  as  warehouse- 
man. Blackmore  v.  Missouri  Pac.  R.  Co., 
62    S.    W.   993,    162    Mo.   455. 

92.  Burnell  v.  New  York  Cent.  R.  Co., 
45   N.   Y.   184,   8   Am.   Rep.   61. 

93.  Reasonable  time  of  detention  by  car- 
rier.— Georgia  R.,  etc.,  Co.  v.  Phillips,  93 
Ga.  801,  20  S.  E.  646. 

94.  Delivery  by  carrier  to  warehouse- 
man.— Pennsylvania  Co.  v.  Liveright,  14 
Ind.  App.  518,  41  N.  E.  350,  43  N.  E.  162. 

95.  Must  be  ready  to  deliver. — Dininny 
V.   New   York,   etc.,   R.   Co.,   49   N.   Y.   546, 

4  Am.   R.    Rep.   457. 

96.  Baggage  placed  in  insecure  ware- 
house.— Bartholomew  v.  St.  Louis,  etc., 
R.  Co.,  53  111.  227,  5  Am.  Rep.  45;  Chi- 
cago, etc.,  R.  Co.  V.  Fairclough,  52  111. 
106. 
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taken  therefrom  while  it  is  in  his  possession,  he  is  liable  for  the  loss.^''' 

Effect  of  Custom. — The  course  of  business  and  practice  of  the  carrier  with 
respect  to  the  custody  of  baggage  after  it  has  reached  its  final  destination  is  an 
important  element  in  determining  its  liability  therefor.** 

§  3501.   What  Constitutes  Reasonable  Time  for  Removal  of  Baggage. 

— What  constitutes  a  reasonable  time  in  which  baggage  must  be  removed  in  or- 
der to  hold  a  common  carrier  liable  as  such  for  its  loss  depends  on  the  particular 
facts  and  circumstances  of  each  case.®^  A  reasoiiable  time  for  the  removal  of 
baggage  is  not  the  same  as  that  allowed  for  the  removal  of  freight.^  It  is  held 
that  the  reasonable  time,  within  which  the  owner  must  apply  for  his  baggage, 
when  it  is  transported  by  the  same  train  on  which  he  himself  travels,  is  directly 
after  its  arrival  and  transfer  to  the  platform,  making  due  allowance  for  the  con- 
fusion occasioned  by  the  arrival  and  departure  of  the  train,  and  for  the  delay 
necessarily  caused  by  the  crowd  on  the  platform. 2,  It  is  held  that  the  lateness  of 
the  hour  makes  no  difference  if  the  baggage  be  put  upon  the  platform.^  And  it 
has  been  held  that  the  fact  that  the  passenger  arrived  on  Sunday,  on  which  day 
labor  was  prohibited  by  statute,  did  not  extend  the  reasonable  time  within  which 
baggage  should  be  removed.*     A  delay  of  twenty-four  hours,*  or  until  the  day 


97.  Retaining  baggage  under  lien  for 
fare. — Southwestern  R.  Co.  v.  Bentley,  51 
Ga.   311. 

98.  Effect  of  custom. — Ouimit  v.  Hen- 
shaw,  :io  Vt.  60.5,  84  Am.  Dec.  646. 

99.  What  constitutes  reasonable  time. — 
United  States.— ]2.coh^  v.  Tutt,  33  Fed.  412; 
Wiegand  v.  Central  R.  Co.,  75  Fed.  370. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Boyce, 
73   111.  510,  24  Am.  Rep.  268. 

Iowa. — Mote  v.  Chicago,  etc.,  R.  Co.,  27 
Iowa  22,  1  Am.  Rep.  212;  Dittman,  etc., 
Shoe  Co.  V.  Keokuk,  etc.,  R.  Co.,  91  Iowa 
416,  59  N.  W.  257,  51  Am.  St.  Rep.  353. 

Kentucky. — Louisville,  etc.,  R.  Co.  v. 
Mahan,  8  Bush  184. 

Mississippi. — Zeigler  Bros.  v.  Mobile, 
etc.,   R.   Co.,  87   :,l'iss.  367,  39  So.   811. 

A^ew  York. — Roth  v.  Buffalo,  etc.,  R.  Co., 
34  N.  Y.  54«,  90  Am.  Dec.  73G;  Jones  v. 
N'orwich,  etc.,  Transp.  Co.,  50  Barb.  lOj; 
Nevins  v.  Bay  State  Steamboat  Co.,  17 
N.  Y.  Super.  Ct.  225;  Matteson  v.  New 
York,  etc.,  R.  Co.,  76  N.  Y.  381;  Dininny 
V.  New  York,  etc.,  R.  Co.,  49  N.  Y.  546, 
4  Am.  R.  Rep.  457;  Powell  v.  Myers  (N. 
Y.),  26  Wend.   591. 

Vermont. — Ouimit  v.  Henshaw,  35  Vt. 
605,   84  Am.    Dec.   646. 

Virginia. — Chesapeake,  etc.,  R.  Co.  v. 
Beasley,  etc.,  Co.,  104  Va.  788,  52  S.  E. 
566,   3   L.   R.   A.,   N.   S.,   183. 

n^isconsin. — Tallman  v.  Chicago,  etc.,  R. 
Co.,  136  Wis.  648,  118  N.  W.  20.",,  16  .Am. 
&  Eng.   Ann.   Cas.   711. 

Canada. — Vineburg  v.  Grand  Trunk  R. 
Co.,  13  Ont.  App.  93,  27  Am.  &  Eng.  R. 
Cas.  271. 

In  determining  what  will  be  reasonable 
time,  the  customs  of  the  railway  and  of 
the  station,  the  m.anner  of  transporting 
baggage  therefrom,  in  short,  the  peculiar 
circumstances  surrounding  each  case, 
must  be  considered.  !Mote  v.  Chicago, 
etc.,  R.  Co.,  27  Iowa  22,  l  Am.  Rep.  212; 
Dittman,   etc.,   Shoe   Co.   z'.   Keokuk,   etc.. 


R.  Co.,  91  Iowa  416,  59  N.  W.  257,  51  Am. 
St.   Rep.   352. 

1.  Reasonable  time  not  that  allowed 
for  removal  of  freight. — Ouimit  v.  Hen- 
shaw, 35  Vt.  605,  84  Am.  Dec.  646. 

8.  Directly  after  arrival. — Chicago,  etc., 
R.  Co.  V.  Addizoat,  17  111.  App.  632,  cit- 
ing Chicago,  etc.,  R.  Co.  v.  Boyce,  73  111. 
510,  24  Am.  Rep.  268;  Roth  v.  Buffalo, 
etc.,  R.  Co.,  34  N.  Y.  548,  90  Am.  Dec. 
736;  Louisville,  etc.,  R.  Co.  v.  Mohan 
(Ky.),  8  Bush  784;  Bansemer  v.  Toledo, 
etc.,  R.  Co.,  25  Ind.  434,  87  Am.  Dec. 
367;  Porter  v.  Chicago,  etc.,  R.  Co.,  20 
111.  407,  71  Am.  Dec.  286.  See  Ouimit  z: 
Henshaw,  35  Vt.  605,  84  Am.  Dec.  646, 
wherein  the  court  said:  "We  believe  it 
to  be  the  usual  custom  to  deliver  and  re- 
ceive baggage,  not  only  during  what  is 
called  business  hours  of  the  day,  but 
upon  the  arrival  of  trains  in  the  night, 
and  at  almost  any  hour  of  the  night. 
The  traveler  is  rarely  willing,  after  ar- 
riving at  his  destination,  to  leave  his 
baggage  at  a  railroad  depot,  and  the  rail- 
way companies  are  usually  desirous  to 
dispatch  business,  and  be  relieved  from 
their  responsibility.  Hence,  immediate 
delivery  is  the   rule   as  to  baggage." 

3.  Lateness  of  hour  of  arrival. — Ouimit 
z:  Henshaw,  35  Vt.  605,  84  Am.  Dec.  646. 

4.  Arrival  on  Sunday. — Jones  v.  Nor- 
wich, etc.,  Transp.  Co.  (N.  Y.),  50  Barb. 
193. 

5.  Delay  of  twenty-four  hours. — Where 
the  owner  of  a  valise  which  had  been 
transported  as  baggage  allowed  it  to  re- 
main in  the  company's  open  depot,  where 
baggage  was  usually  kept,  without  making 
any  arrangement  for  it,  for  some  twenty- 
four  hours  before  calling  for  it,  and  in  the 
meantime  it  was  stolen,  it  was  held  that 
the  liability  of  the  company  as  carrier 
ceased  upon  the  arrival  of  the  baggage, 
and   that   therefore   it   was   only   liable   as 
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after  the  arrival  of  baggage,®  has  been  held  unreasonable.  Thus,  where  baggage 
arrived  in  the  evening  and  was  placed  in  the  baggage  room,  according  to  custom, 
and  could  not  be  found  in  the  morning,  the  liability  of  the  railway  company  was 
that  of  warehouseman^  And  where  a  passenger  arrived  after  eleven  o'clock, 
at  night  at  a  station  where  there  were  no  conveyances  running,  the  nearest  be- 
ing a  mile  distant,  and  left  his  baggage,  which  he  saw  on  the  platform,  in  the 
possession  of  the  railway  company,  and  it  was  destroyed  by  fire  in  the  ware- 
house of  the  company  on  the  same  night  at  one  o'clock,  it  was  held  that  such 
passenger  had  a  reasonable  time  in  which  to  receive  and  remove  the  baggage.* 
Where  a  passenger  on  a  steamboat  arriving  at  one  o'clock  Sunday  morning  left 
the  boat  at  nine  o'clock  without  giving  .notice,  and  her  baggage  which  had  been 
placed  in  a  warehouse  early  in  the  morning  was  burned  by  an  accidental  fire  in 
the  afternoon,  it  was  held  that  the  carrier  was  liable  only  as  a  warehouseman.^ 

Illness  of  Passenger. — Reasonable  time  for  taking  baggage  away  will  not 
be  extended  by  illness  of  the  passenger,  though  the  carrier  may  have  given  him 
a  lay-over  ticket  on  account  of  his  illness. i** 

Convenience  of  Cabman. — Where  a  passenger  leaves  his  baggage  at  the  sta- 
tion until  the  following  morning,  for  no  other  reason  than  that  his  cabman  could 
not  conveniently  carry  it,  it  is  not  taking  it  away  within  the  reasonable  time  re- 
quired by  law ;  and  in  the  meantime  the  liability  of  the  company  will  be  only  that 
of  a  bailee. 1^ 

Instances  Where  Carrier's  Liability  Not  Changed. — It  has  been  held  that 
failure  to  claim  baggage  until  thirty-six  hours  after  its  arrival  does  not  change 
the  carrier's  liability  for  its  loss  to  that  of  a  warehouseman  without  a  showing 
that  the  loss  was  due  to  the  delay. ^^  Where  a  passenger  waited  after  arriving 
at  her  destination  for  fifteen  minutes  to  receive  her  baggage,  the  baggage  master 
being  absent,  and  then  went  away,  and  sent  her  son  three  hours  afterwards  for 
it,  and  he  on  arriving  at  the  depot  found  the  baggage  master  still  absent,  but 
finally  found  him,  delivered  his  check,  and  received  the  baggage,  and  in  the 
meantime  the  conveyance  that  he  employed  to  remove  it  had  gone,  and  being 
unable  to  procure  another,  he  left  the  baggage  with  the  baggage  master  for  the 
night,  and  during  the  night  the  contents  of  the  baggage  were  stolen,  it  was  held 
that  the  liability  of  the  carrier  as  insurer  had  not  terminated. ^^  And  where  a 
passenger  reached  his  destination  at  7:25  o'clock  in  the  evening  of  a  severe  win- 
ter day,  and  his  baggage  was  removed  to  the  station  to  be  weighed  and  the  sta- 
tion was  locked  an  hour  later,  when  the  agent  left  for  the  night,  and  there  was 
no  reasonable  way  in  which  the  baggage  could  have  been  removed  at  night,  ex- 
cept by  breaking  the  seal  of  a  loaded  freight  car  and  making  passageway  through 
it,  and  it  did  not  appear  that  such  passenger  knew  that  that  was  possible,  it  was 

bailee.      Holdridge   v.    Utica,    etc.,    R.    Co.  7.  Campbell  v.  Missouri  Pac.  R.  Co.,  78 

(N.   Y.),    56    Barb.   Ifll;    Roth   v.    Buffalo,  Neb.  479,  111  N.  W.  126. 

etc.,   R.    Co.,   34   N.   Y.   548,   90  Am.   Dec.  8.    Arrival    late   at   night — No     convey- 

736.  ances  running. — Kansas,   etc.,    R.   Co.     v. 

6.  Day  after  arrival.— It  has   been  held  McGahey,   63   Ark.   344,  38   S.  W.  659,   36 

that   where   a   passenger   fails   to   call   for  L.   R.  A.   781,   58   Am.   St.   Rep.   111. 

a    trunk    which    has    been    checked    on    a  9.   Jones   v.    Norwich,   etc.,   Transp.    Co. 

railroad,    until   the    day    after    his    arrival  (N.  Y.),  50  Barb.  193. 

at   his    destination,   such   delay   under   oi-  10.  Illness  of  passenger.— Chicago,  etc., 

dinary  circumstances  is  unreasonable,  and  R.  Co.  v.  Boyce,  73  111.  510,  24  Am.  Rep. 

relieves    the    carrier    of   his    responsibility  268. 

as   such,   and   such   carrier  is   held  to   as-  11.   Convenience   of   cabmen. — Vineburg 

sume     the     duties    oi     a    warehouseman  v.  Grand  Trunk  R.  Co.,  13  Out.  A  pp.  93, 

thereafter.     Wiegand   v.    Central    R.    Co.,  37  Am.  &  Eng.  R.  Cas.  271. 

75    Fed.   370.  12.    Failure    to    claim    baggage    within 

From  the  afternoon  until  between  nine  thirty-six      hours. — Larned   v.    Central   R. 

and  ten   o'clock  of  the  next  day  is  not  a  Co.,  81  N.  J.  L.  571,  79  Atl.  289. 

reasonable  time  for  a  passenger  to  delay  13.  Where  carrier  in  fault. — Dininny  v. 

demanding   his    baggage    at   the    place    of  New  York,   etc.,   R.   Co.,  49   N.  Y.   546,   4 

destination.     Jacobs  v.  Tutt,   33   Fed.  412.  Am.  R.   Rep.  457. 
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held,  that  the  carrier  was  liable,  as  such,  where  the  goods  were  destroyed  dur- 
ing the  night  by  fire.^*  Where  upon  plaintiff's  arrival  at  destination  about  5 
p.  m.  on  Sunday,  there  being  no  conveyances  at  the  train,  and  his  baggage  being 
too  heavy  for  him  to  carry,  he  left  the  baggage  and  the  duplicate  check  therefor 
with  the  baggage  master,  stating  that  he  would  send  for  the  grip  that  evening 
or  the  next  morning,  and  it  being  very  inconvenient  for  him  to  remove  the  bag- 
gage that  evening,  even  if  he  could  have  secured  a  conveyance,  it  was  not  re- 
moved until  between  8:30  and  9  the  next  morning,  it  was  held,  that  a  finding 
that  the  grip  was  removed  within  a  reasonable  time,  so  that  defendant's  liability 
as  a  carrier  continued  until  its  removal,  was  proper.^^ 

Questions  for  Court  or  Jury. — The.  question  what  constitutes  a  reasonable 
time  for  the  delivery  of  baggage  to  a  passenger  is  generally  one  for  the  jury  to 
determine  from  all  the  facts  and  circumstances  of  the  case,  but  if  the  facts  are 
undisputed,  it  is  for  the  determination  of  the  court. ^^ 

§  3502.  Special  Contract  for  Storage. — A  railway  company's  liability  re- 
specting baggage  is  that  of  a  warehouseman,  and  not  a  carrier,  where  the  carriage 
has  been  completed  and  a  special  contract  made  for  storage.^''  So  a  railroad 
company  in  maintaining  a  parcel  room  where,  for  a  nominal  charge,  persons 
may  have  their  belongings  cared  for  does  not  act  in  its  capacity  as  a  common 
carrier,  as  the  articles  are  not  checked  for  transportation  but  for  safe-keeping  and 
redelivery  at  the  place  of  deposit,  but  acts  in  the  capacity  of  a  warehouseman.^* 
Where  a  railroad  company  held  itself  out  as  willing  to  take  charge  of  a  suit  case 
and  redeliver  it  on  presentation  of  a  check,  and  demanded  and  received  a  certain 
compensation,  that  this  compensation  was  small  was  of  no  consequence,  its  ade- 
quacy being  a  matter  for  the  determination  of  the  parties,  and,  they  having  agreed, 
the  courts  will  not  interfere  and  hold  the  contract  a  bailment  for  accommodation 
and  not  for  hire.^^  Where  a  carrier  posted  in  its  baggage  room  at  a  depot 
a  notice,  fixing  charges  for  storage  of  baggage  remaining  over  24  hours,  and  a 
passenger,  with  knowledge  of  and  in  reliance  on  the  notice,  deposited  baggage 
and  obtained  a  claim  check,  intending  to  pay  and  tendering  payment  of  the  pre- 
scribed charges,  the  carrier  was  a  bailee  for  hire,  and  if  it  did  not  intend  to  avail 
itself  of  the  right  to  charge  it  was  required  to  so  inform  the  passenger  at  the 
time  he  offered  the  baggage  for  storage ;  and  hence  it  was  liable  for  negligent  loss 
of  the  baggage.^"' 

Baggage  Retained  by  Carrier  for  Accommodation. — It  has  been  held  that 
where  the  baggage  of  a  passenger  has  been  actually  delivered  to  him  at  his  desti- 
nation, and  he,  for  his  own  convenience,  delivers  it  to  the  baggage  master  to  be 
kept  until  sent  for,  the  carrier  after  that  is  only  liable  for  gross  negligence  as  a 
gratuitous  bailee.^i  And  it  has  been  held  that  where  a  passenger  tells  a  station 
porter  that  he  will  leave  his  luggage  at  the  station  for  a  short  time  and  then  send 

14.  Chesapeake,  etc.,  R.  Co.  v.  Bcasley,  17.  Special  contract  for  storage. — Ya- 
etc,  Co.,  52  3.  E.  566,  104  Va.  788,  3  L.  R.  zoo,  etc.,  R.  Co.  v.  Hughes,  94  Miss.  242, 
A.,    N.    S.,    183.  47   So.   662,   22   L.   R.   A.,   N.   S.,   975;   Na- 

15.  Tallman  v.  Chicago,  etc.,  R.  Co.,  136  tional  Line  Steamship  Co.  v.  Smart,  107 
Wis.   648,   118   N.   W.   205,   10   \m.   &   Eng.  Pa.   492. 

Ann.  Cas.  711.  18.  Maintaining  parcel  room. — Fraam  v. 

16.  When  question  for  court  or  jury.—  Grand  Rapids,  etc.,  R.  Co.,  161  Mich.  556, 
/ozt'O.— Dittman,  etc.,  Shoe  Co.  v.  Keokuk,  126  N.  W.  851,  29  L.  R.  A.,  N.  S.,  834,  21 
etc.,  R.  Co.,  91  Iowa  416,  59  N.  W.  257,  51  Am.  &  Eng.  Ann.  Cas.  96. 

Am.  St.  Rep.  352.  19.   Fraam   v.    Grand   Rapids,      etc.,     R. 

Kentucky.—homsviWe,     etc.,     R.     Co.     v.  Co.,   161  Mich.  556,   126  N.  W.   851,  29  L. 

Mahan,  8   Bush  184.  R.  A.,  N.    S.,    834,    21    Am.  &  Eng.    Ann. 

Mississippi. — Zeigler     Bros.     v.     Mobile,  Cas.  96. 

etc.,  R.  Co.,  87  Miss.  367,  39  So.  811.  20.    Milwaukee    Mirror,    etc..    Works    v. 

New  York.— Burgevin  v.  New  York,  etc.,  Chicago,   etc.,   R.    Co.    (Wis.),  134   N.   W. 

R.  Co.,  69  Hun  479,  23  N.  Y.  S.  415,  52  N.  379. 

Y.  St.  Rep.  617.  21.  Baggage  retained  by  carrier  for  ac- 

Canada. — Brown  v.  Canadian  Pac.  R.  Co.,  commodation. — Minor  v.  Chicago,  etc.,  R. 

3  Manitoba  L.  Rep.  496.  Co.,  19  Wis.  40,  88  Am.  Dec.  670. 
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for  it,  and  the  porter  replies  that  he  will  take  care  of  it,  this  amounts  to  a  dehvery 
of  his  luggage  by  the  company  and  a  redelivery  by  the  passenger  to  the  porter 
as  his  agent ;  accordingly  the  company  is  not  liable  for  the  loss  of  such  luggage. ^^ 
It  has  been  held,  however,  that  where  a  railroad  passenger  is  unable,  from  lame- 
ness, to  take  away  his  baggage  himself  on  arriving  at  his  destination,  but  makes 
an  arrangement  with  the  baggage  master  to  retain  it  until  he  can  send  for  it, 
the  railroad  company's  liability  as  common  carrier  continues  until  it  is  so  sent 
for.23 

§  3503.   Baggage  Awaiting  Delivery  to  or  by  Connecting  Carrier. — 

See  post,  "Liability  as  Warehouseman,"  §  3511. 

§§  3504-3505.  Duties  and  Liabilities— §  3504.  In  General.— Where 
a  carrier's  duty  in  relation  to  baggage  has  become  that  of  a  warehouseman,  such 
duty  requires  the  carrier  to  place  the  baggage  in  a  proper  and  suitable  place  and 
to  exercise  ordinary  care  and  diligence  in  safely  keeping  it  there  and  in  protecting 
it  from  exposure  to  the  weather.^*  And  the  carrier  is  liable  when  it  fails  to 
store  baggage  in  a  secure  place. ^^  It  has  been  held  that  no  inference  of  negli- 
gence arises  from  the  fact  that  the  carrier  had  converted  a  box  car  into  a  depot,^* 
or  that  a  depot  was  constructed  of  pine  timber  where  it  was  in  a  small  town,  and 
not  exposed  to  any  unusual  danger  from  fire.^''  Where  baggage  is  lost  by  fire, 
the  fact  that  the  agents  of  the  company  in  charge  of  the  depot  failed  to  take  steps 
to  prevent  a  traction  engine  near  the  depot  from  being  moved  by  steam  at  night 
is  not  evidence  of  negligence,  as  there  was  no  reasonable  ground  to  apprehend 
danger  from  escaping  sparks.^*  Where  a  carrier  maintained  two  places  in  its 
depot  for  the  storage  of  baggage  at  slightly  different  rates,  a  passenger  had  the 
option  to  select  either  place,  in  the  absence  of  any  objection  by  the  carrier  that 
the  right  place  was  not  selected  when  he  tendered  the  baggage  for  storage;  and 
the  carrier,  by  accepting  it  for  storage  in  one  place,  was  estopped  from  asserting 
that  it  should  have  been  taken  to  the  other  place.^^ 

Keeping  Night  Watchman. — It  has  been  held  that  a  carrier  liable  as  a  ware- 
houseman was  under  no  duty  to  keep  a  night  watchman  at  its  station  in  a  re- 
spectable residence  part  of  the  town  where  there  was  no  lawless  element  to  con- 

22.  Hodkinson  v.  London  &  N.  W.  R.  following  day.  On  the  third  day  it  was 
Co.,  L.  R.,  15  Q.  B.  D.  228,  W.  R.  663,  found  that  the  trunk  had  been  placed  in 
5   Ry.  &  C.  T.   Cas.  ix.  the    common   passenger    room,    and   while 

23.  Curtis  V.  Avon,  etc.,  R.  Co.  (N.  Y.),  there  had  been  rifled,  that  room  having 
49   Barb.  148.  been   broken  into  in   the  nighttime,  when 

24.  Duties  as  warehouseman.— Char-  it  was  locked  and  the  windows  nailed 
lotte  Trouser  Co.  v.  Seaboard,  etc.,  R.  down.  Held,  that  the  company  was 
Co.,  51  S.  E.  973,  139  N.  C.  382,  21  R.  R.  guuty  of  negligence,  even  if  it  was  to  be 
R.  459,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  459.  regarded   as   a    warehouseman,     and    was 

25.  Baggage   room   insecurely   fastened.  tli^'-^fo/e  liaWe  for  the  value  of  the  stolen 

—A  carrier  which  received  a  nassenser's  Property.  Warner  v.  Burhngton,  etc.,  R. 
—A  earner  which  received  a  passenger  s       ^       ^^  j  ^       -^ 

baggage     on    the     station    platform,    and  ^    gox  car  used    for     depot.-I.evi    v 

thence  stored  it  in  a  baggage  room  wh  ch  Missouri,   etc.,   R.   Co.,   157   Mo    Apo    536' 

was    insecurely    closed,    and    from    which  ^^g  g    ^   ^^^          ^    '     "     ""■"■   ^^f--'-   '"'"• 

the  contents  of  the  trunk  were  stolen,  is  '^  p      constructed  of  pine  timber.- 

liable  ,as_  a   warehouseman    for  /ailmg  to  ^^j^   z,.'^Louisville,    etc.,   R    Co.,   92    Ky. 

store  It  ma  secure  place.     Mote  z^.   Chi-  ^3  ^      ^    ^     '                 g    ^             ^ 

cago,  etc.,  R.  Co.,  27  Iowa  2^,  1  Am.  Rep.  ^^_  ^  ^^^   ^    ^^^_  ^^J^ 

Trunk  left  in  waiting  room.— A  passen-  28.  Traction  engine  near  depot.— Wald 

ger  upon  a  railroad  was  promised  by  an  ^-  Louisville,  etc.,  R    Co.,  92   Ky.  645,   13 

agent   of  the   road   that   his   trunk,   which  Ky.  L    Rep.  853,  18  S.  W.  850,  58  Am.  & 

was  locked  up  in  the  baggage  room  of  an-  Eng.  R.  Cas.  125. 

other  road  at  the  time  he  wished  to  start,  29.  Improper  place  for  storage — Carrier 

should  be  sent  by  the  next  train.     He  in-  estopped.  —  Milwaukee       Mirror,       etc., 

quired  for  the  trunk  at  the  depot  the  day  Works    v.    Chicago,    etc.,  R.    Co.    (Wis.), 

after  his  arrival  at  his  destination,  and  the  134  N.  W.  379. 
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tend  with.^**  And  it  is  also  held  that  a  carrier  is  not  required  to  keep  a  night 
watch  about  a  warehouse,  or  to  have  some  one  to  sleep  in  it,  where  the  average 
amount  of  goods  stored  in  it  does  not  exceed  five  hundred  dollars. ^^ 

§  3505.  Liability  Dependent  upon  Existence  of  Negligence. — ^A  com- 
mon carrier  of  passengers  is  required  to  exercise  only  ordinary  care  for  the 
safety  of  a  passenger's  baggage  while  it  is  in  its  custody  as  a  warehouseman,  and 
so  whether  or  not  the  carrier  is  liable  as  a  warehouseman  for  the  loss  of  or  in- 
jury to  such  baggage  depends  upon  whether  such  injury  was  the  result  of  negli- 
gence for  which  it  was  responsible. ^^  So  a  carrier  while  acting  as  a  warehouse- 
man is  not  liable  for  loss  of  baggage  by  fire,^^  or  theft,^*  without  fault  on  its  part. 

Gratuitous  Bailee. — Where  the  carrier  is  liable  only  as  a  gratuitous  bailee  it 
is  not  liable  for  loss  of  baggage  except  upon  proof  of  gross  negligence  on  its 
part.^" 

§§  3506-3514.  Connecting  Carriers— §§  3506-3511.  Liability  of  Ini- 
tial Carrier — §  3506.  In  General. — It  is  held  that  the  liability  of  an  initial 
carrier  of  baggage  for  its  loss  or  injury,  while  it  is  on  the  line  of  or  being  car- 


30.  Night  watchman. — Levi  v.  Missouri, 
etc.,  R.  Co.,  157  Mo.  App.  536,  138  S.  W. 
699. 

31.  Pike  V.  Chicago,  etc.,  R.  Co.,  40  Wis. 
583. 

32.  Degree  of  care — Liability  dependent 
upon  existence  of  negligence. — Arkansas. 
— Kansas,  etc.,  R.  Co.  v.  Thomas,  97  Ark. 
287,  133  S.  W.  1030;  Little  Rock,  etc.,  R. 
Co.  V.  Hunter,  43  Ark.  200;  Kansas,  etc., 
R.  Co.  V.  McGahey,  38  S.  W.  659,  63  Ark. 
344,  36  L.  R.  A.  781,  58  Am.  St.  Rep.  111. 

Georgia. — Georgia  R.,  etc.,  Co.  v.  Thomp- 
son, 86  Ga.  327,  13  S.  E.  640;  Southern  R. 
Co.  V.  Rosenheim  &  Sons,  1  Ga.  App.  766, 
58  S.  E.  81;  Rome  R.  Co.  v.  Wimberly,  75 
Ga.    316,    58    Am.    Rep.    468. 

Illinois. — Bradley  v.  Chicago,  etc.,  R. 
Co.,  147  111.  App.  397. 

Indiana. — Indiana,  etc.,  R.  Co.  v.  Zilly,  51 
N.   E.  141,  20  Ind.  App.  569. 

Iowa. — Mote  v.  Chicago,  etc.,  R.  Co.,  27 
Iowa  23,  1  Am.  Rep.  312;  Warner  v.  Bur- 
lington, etc.,  R.  Co.,  23  Iowa  166,  92  Am. 
Dec.  389. 

Kansas. — Kansas,  etc.,  R.  Co.  v.  Patten, 
3   Kan.   App.  338,   45  Pac.   108. 

Kentucky. — Louisville,     etc.,    R.     Co.    v. 

Mahan,   8    Bush    184;   Wald   v.    Louisville, 

etc.,   R.   Co.,   93   Ky.   645,   13   Ky.   L.   Rep. 

853,  18   S.  W.  850,  58  Am.  &  Eng.  R.  Cas. 

■  125. 

Massachusetts. — Nealand  v.  Boston,  etc., 
Railroad,  161  Mass.  67,  36  N.  E.  592; 
Murray  v.  International  Steamship  Co., 
170  Mass.  166,  48  N.  E.  1093,  64  Am.  St. 
Rep.  390. 

Michigan. — Fraam  v.  Grand  Rapids,  etc., 
R.  Co.,  161  Mich.  556,  126  N.  W.  851,  29 
L.  R.  A.,  N.  S.,  834,  21  Am.  &  Eng.  Ann. 
Cas.  96;  Laffrey  v.  Grummond,  74  Mich. 
186,  41  N.  W.  894,  3  L.  R.  A.  287,  16  Am. 
St.   Rep.  624. 

Missouri. — Rossier  v.  Wabash  R.  Co.,  91 
S.  W.  1018,  115  Mo.  App.  515. 

iXew  York.— BurneW  v.  New  York  Cent. 
R.  Co.,  45  N.  Y.  184,  6  Am.  Rep.  fil;  Roth 
V.   Buffalo,   etc.,   R,   Co.,   34   N.   Y.   548,   90 


Am.  Dec.  736;  Robinson  v.  New  York, 
etc.,  R.  Co.,  129  N.  Y.  S.  1030,  ]45  App. 
Div.  391,  affirmed  in  203  N.  Y.  627,  97  N. 
E.  1115;  Gary  v.  Cleveland,  etc.,  R.  Co. 
(N.  Y.),  29  Barb.  35. 

North  Carolina. — Kahn  v.  Atlantic,  etc., 
R.  Co.,  115  N.  C.  638,  20  S.  E.  169;  Char- 
lotte Trouser  Co.  v.  Seaboard,  etc.,  R. 
Co.,  51  S.  E.  973,  139  N.  C.  383,  21  R.  R. 
R.  459,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  459. 

Ohio. — Pennsylvania  Co.  v.  Miller,  35  O. 
St.  541,  1  Ky.  L.  Rep.  184,  35  Am.  Rep. 
620. 

Pennsylvania. — Hoffard  v.  New  York, 
etc.,  R.  Co.,  43  Pa.  Super.  Ct.  303;  Na- 
tional Line  Steamship  Co.  v.  Smart,  107 
Pa.  492;  .Moyer  v.  Pennsylvania  R.  Co., 
31  Pa.  Super.  Ct.  559. 

Texas. — Galveston,  etc.,  R.  Co.  v.  Smith, 
81  Tex.   479,   17   S.   W.   133. 

Wisconsin. — Hoeger  v.  Chicago,  etc.,  R. 
Co.,  63  Wis.  100,  23  N.  W.  435,  53  Am. 
Rep.  271,  21  Am.  &  Eng.  R.  Cas.  308. 

33.  Loss  by  fire. — Galveston,  etc.,  R.  Co. 
V.  Smith,  81  Tex.  479,  17  S.  W.  133;  Kan- 
sas, etc.,  R.  Co.  V.  Thomas,  97  Ark.  387, 
133  S.  W.  1030;  Roth  v.  Buffalo,  etc.,  R. 
Co.,  34  N.   Y.  548,  90  Am.   Dec.   736. 

A  steamboat  owner  is  not  liable  for  loss 
by  accidental  fire  of  a  passenger's  bag- 
gage while  stored  in  a  warehouse,  after 
(he  termination  of  the  carriage,  subject 
to  delivery  on  call  and  presentation  of 
baggage  check.  Laffrey  z:  Grummond, 
74  Mich.  186,  41  N.  W.  894,  3  L.  R.  A.  287, 
16  Am.  St.  Rep.  634. 

34.  Loss  by  theft. — Mote  v.  Chicago, 
etc.,  R.  Co.,  27  Iowa  22,  1  Am.  Rep.  213. 

35.  Gratuitous  bailee. — Georgia. — iSouth- 
ern  R.  Co.  v.  Rosenheim  &  Sons,  1  Ga. 
App.  766,   58   S.  E.  81. 

Iowa. — Van  Gilder  v.  Chicago,  etc.,  R. 
Co.,  44  Iowa  548. 

Massachusetts. — Clark  v.  Eastern  R.  Co., 
139  Mass.  423,  1  N.  E.  128. 

Wisconsin. — Minor  v.  Chicago,  etc.,  R. 
Co.,  19  Wis.  40,  88  Am.  Dec.  670. 
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ried  by  a  connecting  carrier,  depends  upon  the  carrier's  express  or  implied  con- 
tract for  its  transportation.  Thus,  it  is  competent  for  a  railroad  company  to  con- 
tract to  carry  passengers  and  their  baggage  beyond  the  terminus  of  its  own  line, 
over  other  roads,  and  even  into  other  states,  than  that  in  which  such  company  is 
located,  and  the  company  thus  contracting  is  liable  for  loss  of  or  injury  to  his  bag- 
gage, on  any  of  the  roads  over  which  it  has  contracted  to  carry  him.^*  When 
no  contract,  express  or  implied,  is  made  by  any  one  of  several  roads  to  carry  a 
passenger  beyond  its  own  line,  each  company  is  liable  only  for  loss  or  injury  hap- 
pening on  its  own  road.^''  ^ 

Running  Own  Cars  Over  Connecting  Lines. — Where  three  railroad  com- 
panies owned  distinct  parts  of  a  continuous  railroad,  and  ran  their  cars  over  the 
whole  road,  and  employed  the  same  agents  to  sell  tickets,  and  to  receive  baggage 
to  be  carried  over  the  said  continuous  road,  it  was  held  that  a  passenger  may 
maintain  an  action  against  the  company  of  whose  agent  he  bought  his  ticket  for 
the  loss  of  baggage  received  at  one  end  thereof  to  be  transported  over  the  en- 
tire road.*^ 

Failure  to  Deliver  to  Connecting  Carrier. — Where  a  passenger  stopped 
over  night  at  a  town  where  the  depot  was  used  by  the  railroad  company  which 
brought  her  there,  and  by  another  company  which  took  her  away,  and  before  her 
departure  she  gave  her  trunk  check  to  an  employee  of  the  first  road,  who  agreed 
to  put  the  trunk  in  proper  position  for  transportation,  and  it  did  not  get  aboard 
the  train,  and  was  lost,  it  was  held  that  the  first  company  was  liable.^^ 

Negligence  as  to  Checking  Baggage. — Where  the  initial  carrier  by  mistake 
checks  baggage  over  the  wrong  route  it  is  liable  for  its  loss  while  on  such  route.*" 
And  if  various  railroad  companies  whose  lines  connect  have  arranged  together 
for  an  excursion  train  over  their  several  roads,  and  the  company  at  one  end  of 
the  route  issues  tickets  with  coupons  attached  for  the  whole  distance,  and  its 
agent  refuses  to  give  a  check  for  the  luggage  of  a  purchaser  of  such  ticket,  saying 
that  the  same  "would  be  perfectly  safe,  as  he  was  to  go  through  with  them," 
and  the  luggage  is  accordingly  put  into  one  of  the  company's  baggage  cars,  which 
is  sent  through  the  whole  distance  in  charge  of  its  agent,  the  company  is  liable 

36.  Liability  of  initial  carrier — Contract  37.  Absence  of    contract  to     carry    be- 

for      through      transportation. — Kansas. —  yond   own    line. — Kessler    v.    New    York 

Atchison,   etc.,   R.   Co.  v.   Roach,   35   Kan.  Cent.  R.  Co.  (N.  Y.),  7  Lans.  62,  affirmed 

740,   12    Pac.   93,   27   Am.   &   Eng.   R.   Cas.  in  61  N.  Y.  538.     Sec  Milnor  7J.  New  York, 

257,  .57  Am.  Rep.  193.  etc.,  R.  Co.,  53  N.  Y.  363,  affirming  4  Daly 

Massachusetts. — Najac  v.  Boston,  etc.,  R.  355. 

Co.,  7  Allen  329,  83  Am.  Dec.  686;  Feital  38.   Running   own   cars   over   connecting 

V.    Middlesex    R.    Co.,    109    Mass.    398,    12  lines. — Hart  v.   Rensselaer,   etc.,   R.   Co.,   8 

Am.  Rep.  720.  N.  Y.  37,    59  Am.    Dec.    447.      See  Texas, 

A'^eTO   York. — Cary  v.   Cleveland,   etc.,   R.  etc.,   R.    Co.    v.    Ferguson,   1    Texas  App. 

Co      29    Barb.    35;    Kessler   v.    New    York  Civ.   Cas.,  §   1253,   9  Am.   &   Eng.   R.   Cas. 

Cent.  R.  Co.   (N.  Y.),  7  Lans.  62,  affirmed  395. 

in  *61   N.    Y.     538.     See     Burnell    v.    New  39.     Failure    to    deliver    to    connecting 

York  Cent.   R,   Co.,   45   N.  Y.  134,   G   Am.  carrier. — Rome    R.    Co.    ?'.    Wimberly,    75 

Rep.   01.  Ga.  316.   58  Am.   Rep.  468. 

Ohio. — Baltimore,  etc.,  R.  Co.  tj.  Camp-  40.  Negligence  as  to  checking  baggage. 

bell,  36  O.  St.  647,  38  Am.  Rep.  617,  3  Am.  — A.   bought  a  ticket   from   New  York  to 

&  Eng.  R.  Cas.  246.  New    Orleans    over    defendant's    road    to 

Tennessee. — Louisville,    etc.,    R.    Co.    v.  Niagara  Falls,  thence  to  New  Orleans  by 

Weaver,    77    Tenn.    (9     Lea)     38,    42   Am.  the    ''Mobile    Route."      A.    presented    his 

Rep.  654,  16  Am.  &  Eng.  R.  Cas.  218.  See  ticket    to    defendant's    baggage    master   in 

Nashville,   etc.,    R.    Co.   v.    Sprayberry,   56  New  York  to  have  his  trunk  checked,  and 

Tenn.  (9  Heisk.)  852.  the  baggage  master  by  mistake  checked  it 

Washington. — Gomm  v.  Oregon  R.,  etc.,  by  the  "Great  Jackson   Route,"   on   which 

Co.,  52  Wash.  685,  101  Pac.  361,  25  L.  R.  route   it   met  with   a   mishap.      Held,   that 

A.,  N.  S.,  537.  defendant  was  liable,  though  the  baggage 

Contra.' — In  Hood  v.  New  York,  etc.,  R.  *  master  did  not  have  express  authority  to 
Co.,  22  Conn.  1,  .an  action  for  personal  send  baggage  by  the  Mobile  route.  Isaac- 
injuries,  it  was  held  that  a'  carrier  has  no  son  v.  New  York,  etc.,  R.  Co.,  94  N.  Y. 
power  to  contract  for  transportation  be-  278,  46  Am.  Rep.  142,  16  Am.  &  Eng.  R. 
yond  its  own  line.  Cas.  188,  reversing  25  Hun  350. 
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if  the  luggage  is  lost  anywhere  upon  the  route.*^ 

Larceny  by  Servants  of  Initial  Carrier  after  Delivery  to  Succeeding 
Carrier. — The  delivery  of  baggage  by  a  railroad  company  to  the  baggage  master 
of  a  connecting  steamboat  line,  who  was  authorized  by  agreement  between  the 
railroad  company  and  the  steamboat  company  to  receive  upon  the  trains  or  at 
the  depot  of  the  railroad  company  the  baggage  of  through  passengers,  would  not 
discharge  the  railroad  company  from  liability  on  account  of  the  larceny  of  the 
baggage  by  one  of  its  servants,  by  reason  of  which  it  was  not  delivered  at  the 
boat,  unless  the  baggage  master  was  the  agent  of  the  passenger.*^ 

Usual  Practice  Determines  When  Liability  Terminates. — Where  at  the 
junction  of  connecting  roads  it  becomes  the  usual  course  for  the  first  company 
to  deliver  baggage  going  on  over  another  road  to  the  servants  of  such  other  road, 
the  custody  of  the  first  as  carrier,  continues  till  the  custody  of  the  second  begins. 
If  the  second  train  does  not  directly  connect  and  leave  on  the  arrival  of  the  first, 
and  there  is  a  detention  at  the  station  for  a  short  period  of  time,  or  even  for  a 
few  hours,  the  custody  of  the  railroad  company  thus  assumed  must  be  held  to 
continue  till  the  expected  train  departs,  or  the  servants  of  the  second  company 
take  the  delivery  of  the  baggage;  the  usual  course  of  business  determining  their 
liabilities  in  this  respect.*^ 

§§  3507-3508.  Sale  of  Through  Ticket  or  Collection  of  Fare  for  En- 
tire Route — §  3507.  Holding  That  Initial  Carrier  Liable  for  Losses  on 
Other  Lines. — As  a  general  rule,  a  through  ticket  over  the  lines  of  connecting 
carriers  entitles  the  passenger  to  have  his  baggage  transported  to  his  destina- 
tion.*^  And  it  seems  to  be  the  prevailing  rule  that  a  railroad  company  by  merely 
selling  a  through  ticket  over  its  own  and  connecting  roads,  in  the  absence  of  a 
contract  limiting  its  liability  to  its  own  line,  becomes  liable  for  the  safety  of 
the  passenger's  baggage  over  the  whole  route.^^     So,  a  passenger  purchasing  a 


41.  Najac  V.  Boston,  etc.,  R.  Co. 
(Mass.),  7  Allen   329,  83  Am.  Dec.   686. 

42.  Larceny  by  servants  of  first  carrier 
after  delivery  to  succeeding  carrier. — Mo- 
bile, etc.,  R.  Co.  V.  Hopkins,  41  Ala.  486, 
94  Am.  Dec.  607. 

43.  Usual  practice  determines  when  lia- 
bility terminates. — Ouimit  v.  Henshaw, 
35   Vt.   605,   84   Am.   Dec.   646. 

44.  Sale  of  through  ticket. — Gomm  v. 
Oregon  R.,  etc.,  Co.,  52  Wash.  685,  101 
Pac.  361,  25  L.  R.  A.,  N.  S.,  537;  Coward 
V.  East  Tennessee,  etc.,  R.  Co.,  84  Tenn. 
(16   Lea)    225,   57  Am.   Rep.  227. 

45.  Effect  of  through  ticket  on  initial 
carrier  liability. — Arkansas. — Kansas,  etc., 
R.  Co.  V.  Washington,  85  S.  W.  406,  74 
Ark.  9,  69  L.  R.  A.  65,  109  Am.  St.  Rep. 
61;  Little  Rock,  etc.,  R.  Co.  v.  Record, 
85  S.  W.  431,  74  Ark.  125,  109  Am.  St. 
Rep.  67,  16  R.  R.  R.  664,  39  Am.  &  Eng. 
R.    Cas.,   N.   S.,   664. 

District  of  Columbia. — Croft  v.  Baltimore, 
etc.,  R.  Co.,  1  MacArthur  (8  D.  C.)  492. 

Florida. — Bennett  v.   Filyaw,   1   Fla.  403. 

Georgia. — Mosher  &  Co.  v.  Southern 
Exp.  Co.,  38  Ga.  37;  Falvey  v.  Georgia 
Railroad,  76  Ga.  597,  2  Am.  St.  Rep.  58; 
Hawley  v.  Screven,  62  Ga.  347,  35  Am. 
Rep.  126;  Southern  R.  Co.  v.  White,  108 
Ga.  201,  33  S.  E.  952;  Wolff  v.  Central  R. 
Co.,  68  Ga.  653,  45  Am.  Rep.  501,  6  Am. 
&   Eng.   R.    Cas.   441. 

Illinois. — Illinois  Cent.  R.  Co.  v.  Cope- 
land,  24  III.  332,  76  Am.  Dec.  749. 


Iowa. — Angle  &  Co.  v.  Mississippi,  etc., 
R.  Co.,  9  Iowa  487. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Roach, 
35  Kan.  740,  12  Pac.  93,  27  Am.  &  Eng. 
R.   Cas.  257,  57  Am.  Rep.  199. 

Xew  York. — Talcott  v.  Wabash  R.  Co., 
66  Hun  456,  21  N.  Y.  S.  818,  50  N.  Y.  St. 
Rep.    423. 

Ohio. — Baltimore,  etc.,  R.  Co.  v.  Camp- 
bell, 36  O.  St.  647,  38  Am.  Rep.  617,  3  Am. 
&   Eng.   R.   Cas.  246. 

South  Carolina.  —  Bradford  v.  South 
Carolina  R.  Co.,  7  Rich.  L.  201,  62  Am. 
Dec.  411,  distinguished  in  Felder  v.  Co- 
lumbia, etc.,  R.  Co.,  21  S.  C.  35,  53  Am. 
Rep.  656,  27  Am.  &  Eng.  R.  Cas.  264. 

Tennessee. — Carter  v.  Peck,  36  TeTin. 
(4  Sneed)  203;  Furstenheim  v.  Memphis, 
etc.,  R.  Co.,  56  Tenn.  (9  Heisk.)  238;  Cow- 
;:rd  v.  East  Tennessee,  etc.,  R.  Co.,  84 
Tenn.  (16  Lea)  225,  57  Am.  Rep.  227; 
Louisville,  etc.,  R.  Co.  v.  Weaver,  77  Tenn. 
(9  Lea)  38,  42  Am.  Rep.  654,  16  Am.  & 
Eng.  R.  Cas.  218.  See,  also,  Nashville, 
etc.,  R.  Co.  V.  Sprayberry,  67  Tenn.  (8 
Baxt.)_341,  35  Am.  Rep.  705. 

Virginia. — Wilson  v.  Chesapeake,  etc.,  R. 
Co.,  62  Va.   (21  Gratt.)   654. 

Wisconsin. — Candee   v.    Pennsylvania   R. 
Co.,   21   Wis.   582,   94  Am.    Dec.    566. 
•     Washington. — See   Gomm  v.   Oregon  R., 
etc.,    Co.,   52  Wash.   685,   101   Pac.   361,   25 
L.  R.  A.,  N.  S.,  537. 

England. — Muschamp  v.  Lancaster  R. 
Co.,  8  M.  &  W.  421;  Watson  v.  Railway, 
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through  ticket  over  connecting  Hnes  of  the  agent  of  the  initial  carrier  and  having 
his  trunk  checked  accordingly,  can  recover  of  such  carrier  for  the  trunk,  al- 
though it  was  shown  that  there  were  three  connecting  roads  between  his  starting 
point  and  destination  and  that  the  initial  carrier  had  safely  delivered  the  trunk 
to  the  second  carrier.*^  And  it  is  immaterial  to  a  passenger's  right  to  recover 
for  baggage  lost  that  there  was  a  change  of  cars  at  the  terminus  of  the  initial 
carrier's  road.*''  Where  the  proprietors  of  a  Hne  of  stages  contracted  with  a 
railroad  company  to  convey  their  passengers  from  one  terminus  of  the  road  to 
various  points,  upon  through  tickets  issued  by  the  railroad  company  at  the 
other  terminus  of  the  road,  it  was  held  that  the  proprietors  of  the  stage  line 
were  the  agents  of  the  railroad  company,  and  that  the  latter  was  liable  for  bag- 
gage lost  on  the  stage  line.** 

Coupon  Ticket. — A  carrier  contracting,  without  limitation  of  responsibility, 
to  carry  the  baggage  of  a  passenger,  and  giving  a  check  therefor  to  a  given  point 
beyond  the  terminus  of  the  carrier's  Hne,  becomes  liable  for  the  carriage  of  such 
baggage  in  the  same  way,  and  to  the  same  extent  as  a  carrier  of  goods,  although 
the  passenger,  whose  baggage  is  thus  checked,  may  purchase  and  travel  upon  a 
coupon  ticket.*® 

Collection  of  Fare  for  Whole  Route. — The  collection  by  the  contracting 
carrier  of  fare  in  advance  for  the  entire  journey,  without  agreement  as  to  risks, 
renders  it  liable,  on  receipt  of  the  traveler's  baggage,  to  transport  it  safely  to 
the  end  of  the  route,  and  there  deliver  it,  on  demand,  to  such  owner. ^^ 

Under  the  Carmack  Amendment  to  the  interstate  commerce  act,  a  carrier 
receiving  baggage  for  transportation  to  a  point  in  another  state  beyond  its  own 
line  is  liable  for  its  loss  occurring  upon  the  lines  of  a  connecting  carrier. ^i 

§  3508.  Holding  That  Initial  Carrier  Not  Liable  for  Losses  on  Other 
Lines. — Some  of  the  cases  hold  that  where  a  railroad  company  whose  road  con- 
nects with  other  roads  receives  baggage  under  a  through  ticket  for  transportation 
beyond  the  termination  of  its  own  line,  it  is  only  bound,  in  the  absence  of  a 
special  contract,  to  safely  carry  over  its  own  route,  and  safely  to  deliver  to  the 
next  connecting  carrier;  but  the  company  may  agree  that  its  liability  shall  ex- 
tend over  the  whole  route.^^  fhe  sale  of  a  through  ticket  is  a  fact  that  may  be 
taken  into  account  in  determining  what  the  undertaking  of  the  company  issuing 

15   Jur.   48;   Webber  v.   Railway,   3   H.    &  52.  Holding  that  initial  carrier  not  lia- 

C.   t71.     See  post,   "Effect  of  Agreements  ble  for  losses  on  other  lines. — Mauritz  v. 

between  Connecting  Lines  and  Joint  Lia-  New  York,   etc.,   R.   Co.,   21  Am.   &   Eng. 

bility,"  §  3513;  "Presumptions  and  Burden  R.   Cas.  286,  23  Fed.  765,  citing  Myrick  v. 

of  Proof,"  §  3514.  Michigan   Cent.   R.    Co.,   107   U.   S.   102,   1 

46.  Hawley  v.  Screven,  62  Ga.  347,  35  S.  Ct.  425,  27  L.  Ed.  325.  See  Straiton  v. 
Am.   Rep.   126.  New  York,   etc.,   R.   Co.   (N.  Y.),   2  E.   D. 

47.  Effect  of  change  of  cars. — Illinois  Smith  184;  Nashville,  etc.,  R.  Co.  v.  Spray- 
Cent.  R.  Co.  V.  Copeland,  24  111.  332,  76  berry,  56  Tenn.  (9  Heisk.)  852.  And  see, 
Am.   Dec.  749.  "Effect  of  Agreements  between   Connect- 

48.  Wilson  V.   Chesapeake,  etc.,   R.   Co.,  ing  Lines  and  Joint  Liability,"  §  3513. 

62  Va.   (21  Gratt.)   654.  In  Milnor  v.  New  York,  etc.,  R.  Co.,  53 

49.  Coupon  ticket. — Louisville,  etc.,  R.  N.  Y.  363,  the  contracting  carrier  was  sued 
Co.  V.  Weaver,  77  Tenn.  (9  Lea)  38,  42  lor  a  loss  occurring  off  of  its  line,  and  the 
Am.  Rep.  654,  16  Am.  &  Eng.  R.  Cas.  218.  court  held  it  was  not  liable  oa  the  theory 
See  also,  Nashville,  etc.,  R.  Co.  v.  Spray-  that  it  acted  as  the  agent  of  the  negli- 
berry,  67  Tenn.  (8  Baxt.)  341,  35  Am.  gent  carrier  merely  for  the  purpose  of 
Rep.  705.  selling  its  tickets.     The  force  of  this  case 

50.  Collection  of  fare  for  whole  route. —  as  an  authority  is  probably  overcome,  if. 
Croft  V.  Baltimore,  etc.,  R.  Co.,  1  Mac-  indeed,  the  theory  upon  which  it  rests  is 
Arthur  (8  D.  C.)  492;  Baltimore,  etc.,  R.  not  absolutely  destroyed,  by  the  later  case 
Co.  V.  Campbell,  36  O.  St.  647,  38  Am.  of  Hutchins  v.  Pennsylvania  R.  Co.,  181 
Rep.  617,  3  Am.   &  Eng.   R.   Cas.  246.  N.  Y.  186,  73  N.  E.  972,  106  Am.  St.  Rep. 

51.  Interstate  commerce  act. — Act  of  537,  wherein  it  was  cited  as  controlling 
Congress,  June  29th  1906  amending  Act  of  in  the  dissenting  opinion.  Gomm  v.  Ore- 
3S87,  House  V.  Chicago,  etc.,  R.  Co.,  30  S.  gon  R.,  etc.,  Co.,  52  Wash.  685,  101  Pac. 
Dak.   321,   138   N.  W.   809.  361,  25   L.   R.  A.,   N.  S.,   537. 
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the  ticket  was ;  but  such  facts  and  circumstances  growing  out  of  the  negotiations 
of  the  parties,  or  otherwise  arising,  ought  to  be  shown,  as  make  it  evident  that 
it  was  the  understanding  and  agreement  on  both  sides  that  the  company  selling 
the  ticket  undertook  to  be  responsible  for  the  safety  of  the  baggage  over  con- 
necting lines  through  to  its  ultimate  destination.^* 

§  3509.  Power  to  Limit  Liability  to  Own  Line. — It  is  held  that  a  carrier 
selling  a  ticket  over  its  own  and  connecting  lines  may  enter  into  a  contract  with 
the  passenger  limiting  its  liability  for  loss  of  or  injury  to  his  baggage  to  its  own 
line.^^  But  it  has  been  held  that  the  sale  of  a  ticket  by  a  carrier  to  a  point  be- 
yond its  own  line  renders  it  liable  for  the  loss  of  baggage  on  a  connecting  line, 
though  the  ticket  is  a  coupon  ticket,  specifying  that  the  company  selling  it  is 
agent  for  the  connecting  line,  and  shall  only  be  liable  for  such  damages  as  may 
occur  on  its  own  line.^"  And  it  has  been  held  that  where  a  carrier  sold  a  passen- 
ger a  through  continuous  ticket  over  its  own  an^  connecting  lines  and  return, 
checking  her  baggage  through  to  destination,  and  the  baggage  was  lost  by  reason 
of  a  mistake  of  the  last  carrier  in  checking  it  for  the  return  trip,  the  initial  car- 
rier was  liable  for  the  baggage  under  its  contract  of  carriage,  notwithstanding  a 
limitation  of  liability  to  loss  on  its  road  only  contained  in  the  ticket.^^  It  has 
also  been  held  that  although  a  through  ticket  given  to  a  passenger  specifies  on 
its  face,  that  each  party  to  the  contract  is  only  liable  for  losses  on  his  part  of  the 
line,  a  railroad  company  is  liable  for  loss  on  a  stage  line,  the  proprietors  of  which 
have  contracted  with  the  railroad  company  to  carry  passengers  and  their  effects 
to  their  destination,  the  proprietors  of  the  stage  being  agents  of  the  company.^'' 

Limitation  Held  Not  Applicable  to  Baggage. — Where  an  initial  carrier 
sold  tickets  over  its  own  and  several  connecting  lines  under  a  special  contract 
which  stated  that  the  first  company  acted  as  agent,  and  was  not  responsible  be- 
yond its  own  line,  such  limitation,  it  was  held,  had  reference  only  to  personal 
injuries,  and  not  to  baggage.^* 

§  3510.  Effect  of  Release  of  Connecting  Carrier. — Where  an  initial  car- 
rier contracted  to  carry  a  passenger  over  its  own  and  several  connecting  lines 
so  as  to  become  liable  for  loss  of  baggage  at  any  point,  and  the  baggage  was 
lost  by  the  second  carrier,  and  the  subsequent  carriers,  on  the  return  of  the  pas- 
senger, made  a  reduction  in  the  rate,  in  consideration  of  release  of  all  liability, 
it  was  held  that,  such  subsequent  carriers  not  being  liable,  the  release  in  no  way 
affected  the  initial  carrier's  liability  by  reducing  or  discharging  it.^^ 

§•  3511.  Liability  as  Warehouseman. — Baggage  Awaiting  Delivery  to 
Connecting  Carrier. — Where  trains  arrive  at  a  late  hour  of  the  night,  and 
stop  for  a  few  hours,  and  it  is  the  usual  course  of  the  company  upon  whose  train 
baggage  arrives,  upon  being  informed  that  it  is  going  on  in  the  morning,  by  the 
next  train,  over  a  connecting  road,  to  put  it  in  their  baggage  room,  and  keep  it 
for  delivery  in  the  morning  to  the  servants  of  the  other  road,  when  requested 
to  do  so  by  the  owner,  their  custody  during  the  night  is  that  of  carriers  and  not 
of  warehousemen.80    And  the  fact  that  baggage,  on  its  arrival  at  the  connecting 

53.  Mauritz  v.   New  York,   etc.,   R.   Co.,       3.,   537. 

21  Am.  &  Eng.  R.  Cas.  286,  23  Fed.  765.  57.  Wilson  v.  Chesapeake,  etc.,  R.  Co., 

54.  Power  to  limit  liability  to  own  line.      62  Va.  (21  Gratt.)  654. 

— Southern  R.  Co.  v.  White,  108  Ga.  201,  58.    Limitation   held    not    applicable    to 

33  S.  E.  953;  Peterson  v.  Chicago,  etc.,  R.  baggage. — Coward  v.  East  Tennessee,  etc., 

Co.,  80  Iowa  92,  45  N.  W.  573;  Baltimore,  R.    Co.,    84   Tenn.    (16    Lea)    225,    57    Am. 

etc.,  R.  Co.  V.  Campbell,  36  O.  St.  647,  38  Rep.  227. 

Am.  Rep.  617,  3  Am.  &  Eng.  R.  Cas.  246;  59.  Effect  of  release  of  connecting  car- 
Pennsylvania  Cent.  R.  Co.  v.  Schwarzen-  lier. — Louisville,  etc.,  R.  Co.  v.  Weaver, 
berger,  45  Pa.  208,  84  Am.  Dec.  490.  77  Tenn.   (9  Lea)   38,  43  Am.  Rep.  654,  16 

55.  Talcott  V.  Wabash   R.    Co.,  66   Hun  Am.   &  Eng.  R.   Cas.  318. 

456,  21  N.  Y.  S.  318,  50  N.  Y.  St.  Rep.  423.  60.   Baggage  awaiting  delivery  to   con- 

56.  Gomm  v.  Oregon  R.,  etc.,  Co.,  52  necting  carrier. — Ouimit  v.  Henshaw,  35 
Wash.  685,  101  Pac.  361,  25  L.   R.  A.,  N.       Vt.  605,  84  Am.  Dec.  646. 
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station,  at  a  depot  used  by  both  carriers,  is  taken  in  charge  by  a  common  agent, 
and  placed  in  the  common  baggage  room,  where  it  is  destroyed  by  fire,  is  not  suffi- 
cient to  relieve  the  first  carrier  from  such  liabiHty.^i 

Baggage  Awaiting  Delivery  to  Passenger. — It  is  held  that  the  obligation 
of  carriers  to  exercise  ordinary  care  in  keeping  and  preserving  property,  as  to 
which  they  have  been  relieved  from  their  peculiar  liability  as  insurers  by  the 
failure  of  the  owner  to  call  for  his  baggage  within  a  reasonable  time,  is  not  a  new 
and  independent  obligation,  arising  from  the  circumstances,  accidental  and  un- 
provided for,  of  the  property  being  left  in  the  hands  of  the  carrier,  but  the  duty 
is  imposed  by  the  contract  of  carriage,  and  rests  upon  the  carrier  with  whom 
the  contract  was  made,  although  the  place  of  destination  is  beyond  its  route  and 
upon  the  line  of  a  connecting  carrier.*'^ 

§  3512.  Liability  of  Intermediate  or  Last  Carrier. — It  has  been  held 
that  where  a  passenger  purchases  a  through  ticket,  with  a  coupon  for  each  line 
of  carriers,  and  checks  his  baggage  to  his  destination,  if  on  his  arrival  it  is  found 
to  be  lost,  he  can  hold  the  last  carrier  responsible  for  the  loss.^^  But  it  is  held 
that  in  the  absence  of  any  proof  of  agency,  or  some  contract  or  arrangement  be- 
tween connecting  roads  in  regard  to  the  selling  of  through  tickets  and  the  giving 
of  through  checks  for  baggage,  the  last  line  will  not  be  held  liable  for  the  loss  of 
baggage  while  in  the  hands  of  the  first  company.**  The  rule  in  the  federal  courts 
is  that  each  road,  confining  itself  to  its  common-law  liability,  is  only  bound,  in 
the  absence  of  a  special  contract,  safely  to  carry  over  its  own  route  and  safely 
to  deliver  to  the  next  connecting  carrier ;  but  any  one  of  the  companies  may 
agree  that  its  liability  shall  extend  over  the  whole  route.  In  the  absence  of  a 
special  agreement  to  that  effect,  such  liability  will  not  attach. ^^ 

Effect  of  Agreements  between  Connecting  Lines  and  Joint  Liability. — 
See  post,  "Effect  of  Agreements  between  Connecting  Lines  and  Joint  Liability," 
§  3513. 

Each  Eesponsible  for  Its  Own  Fault. — The  carrier  actually  in  fault  for  the 
loss  of  or  injury  to  baggage  may  be  sued  by  the  passenger,  even  though  the  first 
carrier  may  also  be  liable  by  its  contracts.®* 

61.  Hyman  v.  Central  Vermont  R.  Co.,  pany,  except  that  at  Buffalo  plaintiff  re- 
66  Hun  202,  21  N.  Y.  S.  119.  ceived  the  company's  check  for  the  trunk 

62.  Baggage  awaiting  delivery  to  pas-  and  other  baggage,  and  the  additional 
senger. — Burnell  v.  New  York  Cent.  R.  fact  that  the  company  delivered  the  other 
Co.,  45  N.  Y.  184,  6  Am.  Rep.  61.  baggage,   but  failed  to   deliver  the   trunk. 

63.  Baggage  checked  through  on  cou-  Texas,  etc.,  Railroad  v.  Fort,  1  Texas  App. 
pon  ticket. — Savannah,  etc.,' R.  Co.  j/.  Mc-  Civ.  Cas.,  §  1253,  9  Am.  &  Eng.  R.  Cas. 
Intosh,    73  Ga.  532,  27  Am.    &  Eng.    R.    Cas.  392. 

269;    Hawley   v.    Screven,    62    Ga.    347,    35  Application    of   statute. — Georgia    Code, 

Am.    Rep.    136;    Wolff   v.    Central   R.    Co.,  §  3084,   providing  that  the  last  of  a   con- 

68    Ga.    653,    45    Am.    Rep.    501,    6    Am.    &  necting  line  of  railroads  over,  which  goods 

Eng.    R.    Cas.    441;    Peterson    v.    Chicago,  are    shipped,    which    receives    them    as    in 

etc.,    R.   Co.,   80    Iowa   92,   45    N.   W.   573;  good  order,  is  liable  to  the  consignee,  does 

International,    etc.,     R.    Co.    v.    Foltg,    3  not    apply    to    baggage    of     a     passenger 

Tex.   Civ.   App.  644,   22   S.  W.   541.  checked    and    accompanying    him    on    his 

In    Hart    v.    Rensselaer,    etc.,    R.    Co.,  8  passage.     Wolff  v.  Central  R.  Co.,  68  Ga. 

N    Y.  37,  59  Am.  Dec.  447,  the  suit  being  653,   45   Am.   Rep.   501,   6  Am.   &  Eng.   R. 

against  the  last  company  on  the  route,  not-  Cas.   441. 

withstanding  there  was  no  evidence  in  the  64.   Lost  while  in  possession  of   initial 

case   where   the   loss    occurred,    the    com-  carrier. — Furstenheim  v.  Memphis,  etc.,  R. 

pany  was  held  liable  for  the  loss.     Texas,  Co.,   56   Tenn.    (9   Heisk.)    238. 

etc.,    R.    Co.   V.    Ferguson,    1    Texas    App.  65.   Mauritz  v.   New  York,   etc.,   R.   Co., 

Civ.   Cas.,   §   1253,  9  Am.   &  Eng.   R.   Cas.  21  Am.   &  Eng.   R.   Cas.  386,  23  Fed.  765, 

395.  citing   Myrick   v.    Michigan   Cent.    R.    Co., 

In  McCormick  v.  Hudson  River  R.   Co.  107  U.  S.  102,  1  S.  Ct.  425,  37  L.  Ed.  325. 

(N.  Y.),  4  E.  D.  Smith  181,  the  last  com-  66.  Each  responsible  for  its  own  fault. — 

pany  was  held  responsible  for  the  loss  of  Alabama. — Southern   Exp.   Co.  v.  Hess,  53 

a  trunk,  for  which  it  had  given  its  check  Ala.   19. 

at  Buffalo  long  before  the  trunk  reached  Arkansas. — Packard  v.  Taylor,  etc.,  Co., 

its  road.    And  there  was  no  proof  that  the  35   Ark.  403,  37  Am.   Rep.  37. 

trunk  ever  came  to  the  hands  of  the  com-  Illinois. — Chicago,  etc.,  R.  Co.  v.  Fahey, 
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Baggage  Delivered  to  and  Checked  by  Last  Carrier. — When  a  passen- 
ger traveling  on  a  ticket  over  two  lines  of  road  delivered  his  baggage  at  the  point 
of  transfer  to  the  second  road  and  took  its  check  therefor,  such  second  road  was 
responsible  for  the  loss  of  the  baggage.*'^ 

Ticket  Honored  by  Defendant's  Conductor. — Where  a  passenger  seeks  to 
hold  one  of  several  roads  in  his  line  of  transit  liable  for  the  loss  of  his  baggage, 
the  recognition  of  his  ticket  purchased  at  the  beginning  of  his  trip,  by  the  con- 
ductor of  such  road,  is,  in  effect,  an  admission  that  it  was  issued  by  some  person 
having  competent  authority  to  bind  the  company ;  and  in  such  case  it  is  immaterial 
whether  the  ticket  was  issued  by  a  special  agent  of  the  company  sought  to  be  held 
liable  or  by  the  ticket  agent  of  some  other  company.** 

Effect  of  Intermediate  Carrier  Giving  Through  Check. — Where  plaintiff 
bought  a  through  ticket  over  several  connecting  carriers,  with  the  option  of  pass- 
ing over  an  intermediate  portion  of  the  route  on  defendant's  line  or  on  another 
line,  her  baggage  being  checked  over  the  latter,  and  she  chose  to  go  over  defend- 
ant's line,  and  in  return  for  her  check  received  defendant's  through  check  to  the 
end  of  the  route,  it  was  held  that  defe'ndant  did  not  thereby  enter  into  a  new  con- 
tract so  as  to  be  liable  beyond  its  own  route.®^ 

Baggage  Negligently  Forwarded  by  Joint  Agent. — Where  plaintiff's  bag- 
gage arrived  with  him  over  another  road  at  an  intermediate  point,  and  was  not 
delivered  to  defendant  carrier,  but  was  forwarded  by  mistake  on  another  road, 
when  he  purchased  his  ticket  from  defendant  railway  company  the  next  morning 
to  continue  his  journey,  it  was  not  liable  for  its  loss,  though  the  baggage  agent, 
who  negligently  forwarded  the  baggage,  was  the  joint  agent  of  all  of  the  roads 
at  the  station.'^o 

Duty  to  Notify  Passenger  of  Failure  to  Receive  Baggage. — If  on  a 
change  of  passage  from  one  railroad  to  another,  the  agent  of  the  latter  road  does 
not  find  the  baggage  which  is  checked,  he  should  give  immediate  notice  to  the 
owner,  or  the  company  owning  the  road  on  which  the  passenger  embarks  will  be 
held  hable.'i 

Delivery  to  Last  Carrier  without  Passenger's  Assent. — Where  a  passen- 
ger bought  from  a  railroad  company  a  ticket  by  railroad  to  an  intermediate  point, 
thence  by  boat  to  his  destination,  and  had  his  baggage  checked  to  go  by  the  same 
route,  and  the  company's  agent  at  the  intermediate  point  delivered  the  baggage  to 
another  railroad  company,  which  transported  it  to  the  passenger's  destination  it 
was  held  that  the  latter  company  incurred,  at  least,  the  liability  of  a  warehouse- 
man for  the  baggage,  and,  in  case  of  its  loss,  could  escape  liability  therefor  only 
by  proof  that  it  was  free  from  fault.'^^ 

52  111.  81,  4  Am.   Rep.  587;   Illinois   Cent.  Tisdale,  74  Tex.   8,  11  S.  W.  900,  4  L.  R. 

R.   Co.  V.   Cowles,  32   111.   116.  A.   545. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Roach,  England. — Hooper  v.   London   R.   Co.,  5 

35  Kan.  740,  13  Pac.  93,  57  Am.  Rep.  199,  L.  J.   Q.   B.  D.   103,  overruling  Mylton  v. 

27  Am.  &  Eng.  R.  Cas.  357.  Midland   R.   Co.,   4   H.   &  N.   615. 

Massachusetts. — Schopman      v.     Boston,  67.  Baggage  delivered  to  and  checked  by 

etc.,  R.  Corp.,  9  Cush.  24,  55  Am.  Dec.  41.  last    carrier. — Atchison,    etc.,     R.     Co.     v. 

Missouri. — Halliday  v.  St.  Louis,  etc.,  R.  Brewer,  20  Kan.  669. 

Co.,  74  Mo.  159,  6  Am.  &  Eng.  R.  Cas.  433.  68.  Ticket  honored  by  defendant's  con- 

Nezv      Hampshire. — Barter      &      Co.      v.  ductor. — Chicago,  etc.,  R.  Co.  v.  Fahey,  53 

Wheeler,  49  N.  H.  9,  6  Am.  Rep.  434.  111.  81,  4  Am.   Rep.  587. 

Nezu  York. — Glasco  v.  New  York  Cent.  69.  Effect  of  intermediate  carrier  giving 

R.   Co.,   ?,G  Barb.  557.  through    check. — Candee    v.    Pennsylvania 

Pennsylvania. — Johnson  v.  West  Chester,  R.   Co.,  21  Wis.  582,  94  Am.  Dec.  566. 

etc.,  R.  Co.,  70  Pa.  357.  70.   Baggage  negligently   forwarded   by 

Tennessee. — Louisville,    etc.,    R.     Co.    v.  joint   agent. — Yazoo,    etc.,   R.    Co.   v.   Mc- 

Weaver,  77  Tenn.  (9  Lea)  38,  43  Am.  Rep.  Call,  100  Miss.  827,  57  So.  224. 

654,  16  Am.  &  Eng.  R.  Cas.  218;  Coward  71.  Duty  to  notify  passenger  of  failure 

T.   East  Tennessee,  etc.,   R.   Co.,  84  Tenn.  to    receive    baggage. — Davis    v.    ^Michigan, 

(16  Lea)   225,  57  Am.  Rep.  227.  etc.,  R.  Co.,  22  111.  278,  74  Am.   Dec.  151. 

Texas. — International,     etc.,     R.     Co.    v.  72.  Delivery  to  last  carrier  without  pas- 


3181 


PASSENGERS     EFIfBCTS. 


§  3513 


§  3513.  Effect  of  Agreements  between  Connecting  Lines  and  Joint  Lia- 
bility.— It  is  held  that  the  sale  of  through  tickets  and  the  checking  of  baggage  over 
connecting  roads  which  are  associated  together  forming  a  continuous  line,  renders 
them  liable  as  partners  as  to  such  through  business,  so  that  either  road  may  be 
sued  for  a  loss  occurring  anywhere  on  the  line  J  ^  But  in  many  cases  it  is  held 
that  the  sale  of  through  tickets  and  checking  of  baggage  over  several  lines  is  not 
sufficient  to  show  that  they  are  partners  so  as  to  make  them  jointly  liable^*  Thus 
where  three  companies  constitute  a  through  line,  and  the  fare  received  for 
through  tickets  is  accounted  for  by  the  first  company  to  the  other  companies,  ac- 
cording to  a  tariff  established  by  each  company  for  itself,  and  there  is  no  division 
of  profits  or  losses,  such  an  arrangement  is  not  a  partnership  involving  joint  lia- 
bility for  the  loss  of  baggage  checked  through  by  the  initial  carrier  but  the  con- 
necting carriers  are  only  responsible  for  losses  occurring  on  their  several  linesJ^ 
And  it  is  held  that  where  several  railroad  companies  enter  into  an  arrangement 
by  which  through  coupon  tickets  are  sold  and  baggage  checke'd  for  the  united 
length  of  their  lines,  each  company  receiving  fares  for  the  passengers  it  has  car- 
ried, such  arrangement  does  not  constitute  them  partners,  and  renders  neither  lia- 
ble for  losses  on  other  than  its  own  roadJ®     Nor  is  the  sale  of  a  through  ticket 


senger's  assent. — Fairfax  v.  New  York, 
etc.,  R.  Co.,  73  N.  Y.  167,  29  Am.  Rep.  119, 
affirming  43  N.  Y.  Super.   Ct.   18. 

73.  Effect  of  sale  of  through  tickets. — ■ 
Wolff  V.  Central  R.  Co.,  68  Ga.  653,  45  Am. 
Rep.  501,  6  Am.  &  Eng.  R.  Cas.  441; 
Texas,  etc.,  Railroad  v.  Fort,  1  Texas  App. 
Civ.  Cas.,  §  1353,  9  Am.  &  Eng.  R.  Cas. 
393;  Texas,  etc.,  R.  Co.  v.  Ferguson,  1 
Texas  App.  Civ.  Cas.,  §  1353,  9  Am.  & 
Eng.  R.  Cas.  395;  Missouri  Pac.  R.  Co. 
V.  Slater,  3  Texas  App.  Civ.  Cas.,  §  7. 

In  Check  v.  Little  Miami  R.  Co.,  3  Disn. 
337,  13  O.  Dec.  Reprint  146,  it  is  held  that 
where  a  party  contracts  for  transporta- 
tion over  a  route  composed  of  several  rail- 
roads, for  which  he  pays  an  entire  sum, 
and  receives  a  through  ticket  or  receipt, 
the  contract  is  entire.  If  no  partnership 
in  fact  exists  between  the  roads,  he  may 
treat  the  contract  as  entire  or  several  so 
far  as  the  other  parties  are  concerned,  and 
subject  all  who  are  interested  to  an  action 
for  the   value    of  lost   baggage. 

Reason  for  rule. — To  hold  these  continu- 
ous or  associated  companies  severally  lia- 
ble on  these  through  contracts  of  trans- 
portation springs  from  the  necessity  of 
the  rule.  To  remit  the  owner  whose  bag- 
gage has  been  lost  or  damaged  on  a 
through  ticket  to  the  company  where  the 
spoliation  or  loss  occurred,  is  simply  to 
deny  him -all  redress.  For  he  has  no  fa- 
cility or  means  to  ascertain  the  facts,  only 
at  the  pleasure  of  the  company,  who  it  is 
presumed  will  not  be  prompt  to  fur- 
nish evidence  of  its  own  negligence  and 
liability.  To  hold  each  company  liable  for 
negligence  or  loss  incurred  while  trans- 
porting under  one  continuous  and  joint 
contract  made  with  the  owner,  will  inter- 
est all  alike  to  be  diligent,  and  if  loss 
should  occur,  it  is  the  more  equitable  for 
the  losses  to  be  apportioned  among  them 
as  they  apportion  the  profits  of  their 
joint       enterprise,     rather    than    the     loss 


should  be  borne  alone  by  the  owner.  The 
contract  is  made  to  transport  with  the 
joint  continuous  line;  they  act  for  each 
other,  and  receive  its  fruits  as  common 
agents  one  for  the  other.  Wolff  v.  Central 
R.  Co.,  68  Ga.  653,  45  Am.  Rep.  501,  6 
Am.  &  Eng.  R.  Cas.  441. 

74.  Alabama. — Ellsworth  v.  Tartt,  26 
Ala.  733,   63  Am.   Dec.  749. 

District  of  Columbia. — Croft  v.  Baltimore, 
etc.,  R.  Co.,  1  MacArthur  (8  D.  C.)  493. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Roach, 
35  Kan.  740,  13  Pac.  93,  57  Am.  Rep.  199, 
27  Am.   &   Eng.   R.   Cas.   357. 

Maine. — Knight  v.  Portland,  etc.,  R.  Co., 
56   Me.   334,   96  Am.   Dec.  449. 

New  York. — Marmonstein  v.  Pennsyl- 
vania R.  Co.,  13  Misc.  Rep.  33,  34  N.  Y. 
S.  97,  68  N.  Y.  St.  Rep.  173;  Straiton  v. 
New  York,  etc.,  R.  Co.,  3  E.  D.  Smith  184; 
Kessler  v.  New  York  Cent.  R.  Co.,  7 
Lans.  62. 

South  Carolina. — Felder  v.  Columbia, 
etc.,  R.  Co.,  21  S.  C.  35,  53  Am.  Rep.  656, 
27   Am.    &  Eng.   R.   Cas.   364. 

Tennessee. — Nashville,  etc.,  R.  Co.  v. 
Sprayberry,    36   Tenn.    (9   Heisk.)    853. 

Common  agent  to  sell  through  tickets. 
—In  Ellsworth  v.  Tartt,  26  Ala.  733,  63 
Am.  Dec.  749,  it  in  held  that  the  mere 
fact  that  the  several  proprietors  of  differ- 
ent portions  of  a  public  line  of  travel,  by 
agreement  among  themselves,  appoint  a 
common  agent  at  each  end  of  the  route, 
to  receive  the  fare  and  give  through  tick- 
ets, does  not  constitute  them  partners  as 
to  passengers  who  purchase  through  tick- 
ets, so  as  to  render  each  one  liable  for 
losses  occurring  on  any  portion  of  the  line. 

75.  Croft  V.  Baltimore,  etc.,  R.  Co.,  1 
MacArthur  (8  D.  C.)  493,  cited  in  Balti- 
more, etc.,  R.  Co.  V.  Campbell,  36  O.  St. 
647,  38  Am.  Rep.  617,  3  Am.  &  Eng.  R. 
Cas.  346. 

76.  Straiton  v.  New  York,  etc.,  R.  Co. 
(N.  Y.),  2  E.  D.   Smith  184. 
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and  the  checking  of  baggage  to  the  end  of  the  route  evidence  of  a  joint  contract 
by  which  a  connecting  carrier  is  liable  for  a  loss  by  the  first/''  or  the  last  carrier 
liable  for  the  negligence  of  the  contracting  carrier,  or  of  any  other  carrier  in  the 
combination  J  ^  And  it  has  been  held  that  if  one  of  several  companies,  composing 
a  public  line  of  travel,  by  agreement  with  the  others,  receive  fare  and  give  a 
through  ticket  over  the  entire  route,  the  company  selling  the  ticket  shall  be  re- 
garded as  the  agent  of  the  other  companies,  when  the  ticket  itself  imports  this  and 
nothing  else  appears  J  ^ 

§  3514.  Presumptions  and  Burden  of  Proof. — Presumptions. — Where 
one  buys  a  through  ticket  over  several  lines,  the  agent  who  sells  it  is  presumed  to 
be  the  agent  of  each  and  all  the  carriers,  and  each  is  bound  by  his  statements  and 
agreements.*"  The  possession  of  the  check  of  a  connecting  carrier  and  delivery  of 
part  of  the  baggage  at  the  end  of  its  line  will  raise  a  presumption  that  all  of  the 
baggage  was  received  by  it.^i  If  a  passenger  checks  his  baggage  in  good  condi- 
tion over  connecting  lines,  and  it  is  delivered  to  him  damaged  at  destination,  the 
presumption  is  that  the  damage  occurred  on  the  last  line.*^  And  the  last  carrier 
is  prima  facie  responsible  for  baggage  which  is  shown  to  have  come  into  its  pos- 
session.^^ But  the  mere  failure  on  the  part  of  the  last  carrier  to  deliver  baggage, 
which  it  is  not  shown  to  have  received,  is  not  of  itself  proof  of  negligence.** 

Plaintiff's  Burden  of  Proof. — In  a  suit  against  one  of  the  several  carriers  of 
connecting  lines  the  plaintiff  must  show  the  liability  for  loss  of  baggage  on  the 
part  of  the  defendant  sued.*"  In  order  to  recover  against  an  intermediate  or  the 
last  carrier  for  the  value  of  lost  baggage,  plaintiff  must  prove  that  it  came  into  its 
possession.*®  And  this  requirement  will  not  be  obviated  by  suing  all  of  the  car- 
riers in  one  suit.*'''  Nor  can  a  passenger  recover  from  a  connecting  carrier  for 
articles  taken  from  a  trunk  on  a  presumption  of  loss  in  transit  over  the  connect- 
ing lines,  where  the  trunk  was  shipped  over  one  line  as  a  distinct  transaction  be- 
fore it  was  delivered  to  the  connecting  carriers,  and  where  the  condition  of  the 
goods  when  delivered  to  them  was  not  shown.**    And  it  has  been  held  that  where 

77.  Sale  of  through  ticket  not  evidence  85.  Plaintiff's  burden  of  proof. — Anchor 
of  joint  contract. — Felder  v.  Columbia,  Line  v.  Dater,  68  III.  369;  Boston,  etc., 
etc.,  R.  Co.,  21  S.  C.  35,  53  Am.  Rep.  656,  Railroad  v.  Ordway,  140  Mass.  510,  5 
27  Am.  &  Eng.  R.  Cas.  264.  N.   E.   627;   McCormick  v.   Hudson   River 

78.  Atchison,  etc.,  R.  Co.  v.  Roach,  35  R.  Co.  (N.  Y.),  4  E.  D.  Smith  181;  Kess- 
Kan.  740,  12  Pac.  93,  57  Am.  Rep.  199,  27  ler  v.  New  York,  etc.,  R.  Co.,  61  N.  Y. 
Am.   &■  Eng.   R.   Cas.  257.  538;    Midland   R.   Co.   v.   Bromley    (Eng.), 

79.  Nashville,  etc.,  R.  Co.  v.  Sprayberry,  17  C.  B.  372. 

56  Tcnn.   (9   fleisk.)   S52.  86.    Delivery   to    defendant. — Kessler   v. 

£0.      Authority      of     agent. — Young     v.  New  York,  etc.,  R.  Co.,  61  N.  Y.  538,  af- 

Pennsylvania   R.   Co.,   115   Pa.   112,   7   Atl.  firming   7   Lans.   62. 

741,  28  Am.   &  Eng.   R.  Cas.  114.  Plaintiff  purchased,  at  the  office  of  the 

81.  Delivery  to  carrier. — McCormick?^.  B.  &  O.  R.  R.  Co.  at  W.,  a  coupon  ticket 
Hudson  River  R.  Co.  (N.  Y.),  4  E.  D.  from  W.  to  B.,  over  several  connecting 
Smith  181;  Louisville,  etc.,  R.  Co.  v.  railroads,  the  last  of  which  was  that  of 
Weaver,  77  Tenn.  (9  Lea)  38,  42  Am.  defendant.  She  received  a  check  for  her 
Rep.   654,   16  Am.  &  Eng.  R.  Cas.  218._  baggage,  with  the  names  of  all  the  roads 

82.  Presumption  of  damage  on  last  line.  stamped  upon  it.  On  arriving  at  B.,  she 
— Moore  v.  New  York,  etc.,  R.  Co.,  173  demanded  her  baggage,  but  it  could  not 
Mass.  335,  53  N.  E.  816,  73  Am.  St.  Rep.  be  found,  and  no  trace  could  be  found 
298.  of      it      after      it      was      checked.       Held 

83.  McCormick  v.  Hudson  River  R.  Co.  that  in  the  absence  of  proof  that  the  bag- 
(N.  Y."),  4  E.  D.  Smith  181.  gage  came  into  defendant's  possession,  it 

84.  Mere  failure  of  last  carrier  to  de-  was  not  liable.  Kessler  v.  New  York, 
liver.— Stimson  V.  Connecticut  River  R.  etc.,  R.  Co.,  61  N.  Y.  538,  affirming  7 
Co.,  98  Mass.  83,  93  Am.  Dec.  140;  Kess-  Lans.   62. 

ler  V.    New   York,   etc.,   R.   Co.,   61    N.   Y.  87.   Anchor   Line   v.    Dater,    68   111.   369; 

538;  Milnor  v.  New  York,  etc.,  R.  Co.,  53  Chicago,    etc.,    R.    Co.    v.    Northern    Line 

N.   Y.   363;   Ward   v.    New   York,   etc.,   R.  Packet   Co.,   70   111.   217. 

Co.,  56  Hun  268,  9  N.  Y.  S.  377,  30  N.  Y.  88.    Condition    of    baggage.— Sheble    v. 

St.  Rep.  604;   Felder  v.  Columbia,   etc.,  R.  Oregon    R.,    etc.,    Co.,    51    Wash.    359,    98 

Co.,  21  S.  C.  35,  53  Am..   Rep.  656,  27  Am.  Pac.    745. 

&  Eng.  R.  Cas.  264. 
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a  passenger  sues  a  connecting  line,  it  can  not  recover  by  proving  that  his  baggage 
was  checked  over  it ;  but  he  must  also  show  that  he  paid  his  fare  over  the  connect- 
line.«9 

Defendant's  Burden  of  Proof. — ^A  carrier  which  has  accepted  baggage  to 
be  carried  beyond  its  own  line  must  prove  a  delivery  to  the  connecting  carrier  be- 
fore it  can  be  relieved  of  its  obligation  as  a  common  carrier. ^<>  And  to  relieve  it- 
self from  liability  the  carrier  receiving  baggage  for  a  connecting  line  must  show 
that  it  delivered  it  to  such  connecting  line  by  evidence  that  would  be  sufficient  to 
charge  it  if  the  suit  was  against  it.^^  If  it  appears  that  the  baggage  was  damaged 
when  delivered  by  the  defendant  carrier  to  the  connecting  carrier,  the  burden  is  on 
the  defendant  to  show  that  the  damage  was  occasioned  by  some  cause  exempting 
him  from  absolute  liability  for  safe  delivery.^^  Where  baggage  sent  over 
several  lines  arrives  at  its  destination  in  a  damaged  condition,  or  rifled  of  part  of 
its  contents,  in  a  suit  against  the  last  carrier  it  must  show  that  it  was  so  damaged 
or  rifled  before  it  received  the  baggage.*^  And  the  failure  of  an  intermediate  car- 
rier to  deliver  baggage,  according  to  the  terms  of  his  contract,  to  the  next  suc- 
ceeding carrier,  prima  facie  shows  negligence;  and  the  burden  of  accounting  for 
the  default  lies  upon  it.^*  But  it  is  held  that  where  baggage,  for  the  transporta- 
tion of  which  over  three  connecting  railroads,  operated  by  separate  and  independ- 
ent companies,  through  checks  have  been  issued  by  one  of  the  terminal  roads,  is 
shown  to  have  been  in  good  condition  when  delivered  to  the  intermediate  road, 
but  damaged  when  delivered  at  the  destination,  it  does  not  devolve  on  the  inter- 
mediate road,  in  the  absence  of  any  special  contract  or  arrangement  between  the 
companies,  to  show  that  it  was  in  good  condition  when  delivered  to  the  last 
terminal  road.^^ 

§  3515.  Palace  and  Sleeping  Car  Companies. — The  duties  and  liabilities 
of  palace  and  sleeping  car  companies  in  respect  to  the 'effects  of  passengers  is 
treated  elsewhere. ^^ 

§§  3516-3530.  Actions— §  3516.  In  General.— An  action  for  loss  of 
baggage  should  be  founded  on  the  tort,  rather  than  on  the  contract  with  the  pas- 

89.  Payment  of  fare. — Green  v.  New  Hess,  53  Ala.  19;  Montgomery,  etc.,  R. 
York  R.  Co.  (N.  Y.),  13  Abb.  Prac,  N.  Co.  v.  Culver,  75  Ala.  587,  51  Am.  Rep. 
S.,  473,  4  Daly  553.  483,  23  Am.  &  Eng.  R.  Cas.  411. 

90.  Delivery  to  succeeding  carrier. —  Maine. — McQuesten  v.  Sanford,  40  Me. 
Kent  V.  Midland  R.  Co.   (Eng.),  L.  R.,  10  H'^-  .                   „,    . 

Q     B     1:    Rome    R.    Co.   v.   Wimberly,    75  MwM^joto.— Shnver  v.   Sioux   City,   etc., 

Ga.    316,    58    Am.    Rep.   468;    Philadelphia,  R-  Co.,  24  Mmn.  506,  31  Am.  Rep.  353. 

etc.,   R.   Co.   V.   Harper,   39    Md.   330;    Hy-  ^^<J   Kor*.— Smith   v.   New  York   Cent, 

man  v.   Central,  etc.,  R.  Co.,  66  Hun  303,  -f^-  Co.    43  Barb.  335 

21  N.  Y.  S.  119    49  N.  Y.  St.  Rep.  313.  North     Larohna. — Dixon     v.     Richmond, 

Where,   under   a   through   ticket,   a   car-  etc.,   R.   Co.,   74   N.   C.   538. 

rier    receives    baggage    for    transportation  renn^we^.— Memphis,     etc.,     R.     Co.     v. 

over    its    line    and    that    of    a    connecting  Holloway,  68  Tenn.   (9   Baxt.)   188. 

carrier,    it    is    liable    for    the    loss    of    the  ^  Tejraj.—International,     etc.,     R.     Co.     v. 

baggage,   in   the   absence  of  proof  that   it  Foltz,  3  Tex.  Civ.  App.  644,  33  S.  W.  541. 

was   safely  transported   over  its   road  and  Vermont. — Brintnall  v.  Saratoga,  etc.,  R. 

delivered      to      the      connecting      carrier.  Co.,  33  Vt.  665. 

Philadelphia,    etc.,    R.    Co.    v.    Harper,    29  Wisconsin.— l^augUin  v.  Chicago,  etc.,  R. 

Md.   330.  Co.,  28  Wis.  204. 

M^^-  .Sr,TN    y'"^    i'lf':^T   N    y'it  94.    Failure    of   intermediate    carrier    to 

Hun   302,   31   N.   Y.   S.   119,   43   N.   Y.   St.      deliver.-Baltimore    Steam    Packet   Co.   v. 

2:     tV'  j       t,=      A^M„^^A    ♦«    c„r  Smith,   33   Md.   403,   87   Am.   Dec.   575. 

92.  Damaged    when    delivered    to    sue-  '  ■  ,   ,       . 
ceeding    carrier.— Montgomery,     etc.,      R.          95.   Condition  when  delivered  by  inter- 
Co.   V.   Culver,  75   Ala.   587,   51   Am.   Rep.  mediate  road.— Montgomery,   etc.,   R.   Co. 
483    33  Am.   &  Eng.   R.   Cas.,   411;   Lin  v.  ■"■    Culver,   75   Ala.   587,   51   Am.   Rep.   483, 
Terre  Haute,   etc..   Railroad,  10  Mo.  App.  23  Am.  &  Eng.  R.  Cas.  411. 

135.  96.  Palace  and  sleeping  car  companies. 

93.  Damaged  when  delivered  at  desti-  — See  post,  "Palace  Cars  and  Sleeping 
nation.— ^Alabama. — Southern    Exp.  Co.    v.      Car    Companies,"    Chapter    XXX. 
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senger,  because  a  less  strict  degree  of  proof  is  required-^^  Where  baggage  has 
been  damaged  and  retained  by  the  owner,  if  he  wishes  to  recover  damages,  he 
must  bring  his  action  for  the  tort  or  wrong  by  which  the  baggage  was  injured. 
He  can  not  maintain  an  action  to  recover,  upon  a  verified  account,  for  the  value 
of  the  baggage  so  injured.^^  Assumpsit  is  not  maintainable  to  recover  for  the 
loss  of  baggage  gratuitously  carried.^^  Where  baggage  is  wrongfully  detained  by 
a  carrier,  the  owner  may  assign  his  title,  and  the  assignee,  after  a  fresh  demand 
thereof,  may  maintain  an  action  against  the  carrier  in  the  nature  of  trover.^  A 
demand,  before  action,  for  baggage  wrongfully  detained,  is  sufficient,  when  made 
of  the  agents  of  the  railroad  company,  who  are  charged  with  the  whole  duty  of 
receiving,  keeping,  and  delivering  property ;  and  in  such  case  a  demand  of  the  di- 
rectors is  unnecessary.^ 

§  3517.  Right  of  Action  and  Parties. — Where  baggage  is  not  the  property 
of  the  passenger  delivering  it  for  transportation,  but  is  in  his  possession  and 
control  as  agent  of  the  owner,  an  action  will  lie  at  the  suit  of  such  owner  to  re- 
cover for  any  loss  or  damage  arising  from  a  violation  of  the  duty  of  the  carrier 
in  respect  to  such  property ,2  though  his  ownership  was  not  disclosed  at  the 
time  it  was  checked.*  And  it  has  been  held  that  the  owner  is  the  proper  party  to 
sue  for  loss  of  the  beiggage,  and  not  the  user  of  the  ticket.^  But  it  has  been  held 
that  where  the  traveler  is  liable  to  such  owner  for  any  loss  or  damage  to  the  bag- 
gage, he  may  be  treated  as  the  owner  for  the  purposes  of  an  action  against  the 
carrier  for  damage  thereto.^  And  a  traveler  may  maintain  an  action  against  a 
common  carrier  of  passengers  for  the  recovery  of  the  value  of  a  trunk  contain- 
ing the  wearing  apparel  of  his  daughter,  when  such  trunk  was  delivered  on  board 
of  the  boat  on  which  he  was  traveling  as  passenger  on  a  through  ticket,  and 
"checked  through,"  and  the  check  for  the  same  delivered  to  him  with  those  for 
other  baggage.'^  A  husb'and  may  maintain  an  action  against  a  carrier  for  the  loss 
of  baggage,  although  the  baggage  was  not  carried  on  the  train  with  him,  but  was 
carried  on  another  train  with  his  wife,  who  was  in  charge  of  the  baggage,  which 
included  articles  for  the  use  of  the  husband  and  his  family.*  A  passenger  who, 
having  a  free  pass  over  a  railroad  for  himself,  buys  a  ticket  for  his  wife,  and  de- 
livers her  trunk  to  the  railroad  corporation  without  informing  them  that  it  is  not 
his,  may  maintain  an  action  against  them  for  a  loss  of  the  trunk  during  the  car- 
riage.^ It  has  been  held  that  a  wife  is  properly  joined  with  her  husband  in  a  suit 
against  a  common  carrier  for  the  loss  of  her  baggage ;  1°  and  in  such  case  the  right 

97.  Form  of  action. — Weed  v.  Saratoga,  brought  in  the  name  of  the  owner  him- 
etc,  R.  Co.  (N.  Y.),  19  Wend.  534.  self.     Sloman  v.  Great  Western  R.  Co.,  67 

98.  Damaged     baggage     retained     by!       N.  Y.  208,  5  Am.  R.  Rep.  113. 

owner. — Atchison,   etc.,  R.  Co.  v.  Wilkin-  4.      Ownership      not     disclosed     when 

son,  55  Kan.  83,  39  Pac.  1043.  checked. — Trimble   v.    New   York,   etc.,   R. 

99.  Assumpsit. — Flint,  etc.,  R.  Co.  v.  Co.,  162  N.  Y.  84,  56  N.  E.  532,  48  L.  R. 
Wier,  37  Mich.  Ill,  26  Am.  Rep.  499.  A.  115,  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  176. 

1.  Where  baggage  wrongfully  detained.  5.  Brick  v.  Atlantic,  etc.,  R.  Co.,  145  N. 
—Cass  V.  New  York,  etc.,  R.  Co.  (N.  Y.),  C.  203,  58  S.  E.  1073,  26  R.  R.  R.  629,  49 
1   E.  D.   Smith  522.  Am.   &   Eng.   R.   Cas..   N.   S.,   629,   13  Am. 

2.  Siafficiency  of  demand. — Cass  v.  New  &  Eng.  Ann.  Cas.  323. 

York,  etc.,  R.  Co.   (N.  Y.),  1  E.  D.  Smith  6.  Illinois  Cent.  R.  Co.  v.  Matthews,  24 

522.  Ky.   L.   Rep.   1766,   114   Ky.   973,   72   S.   W. 

3.  Where  traveler  is  not  owner. — To-  302,  60  L.  R.  A,  846,  102  Am.  St.  Rep.  316, 
ledo,  etc.,  R.  Co.  v.  Ambach,  10  O.  C.  C.  6  R.  R.  R.  769,  29  Am.  &  Eng.  R.  Cas.,  N. 
490,   6    O.    C.   D.    574,   8    Am.   &  Eng.    R.  S.,   769. 

Cas.,  N.  S.,  533.  7.    Baltimore      Steam      Packet      Co.     v. 

Where    the    contract   for    the    transpor-  Smith,  23  Md.  402,  87  Am.  Dec.  575. 

tation    of   trunks,    the    contents    of   which  8.    Curtis   v.    Delaware,    etc.,   R.    Co.,   74 

were   damaged   during  transportation,  was  N.  Y.  116,  30  Am.  Rep.  271. 

made  by  the  passenger  as   agent  for  the  9.   Malone    v.    Boston,     etc.,   R.     Corp. 

owner,  the  passenger  paying  the  compen-  (Mass.),  12  Gray  388,  74  Am.  Dec.  598. 

sation  for  carriage  for  the  account  of  and  10.     Joinder    of     husband    and    wife. 

in    the    conduct   of   the    owner's    business,  Keith  v.  New  York  Cent.  R.  Co.,  1  West, 

an   action   for   such   damages   is   properly  L.  i\I.  451,  2  O.  Dec.  125;  Yazoo,  etc.,  R. 
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to  maintain  the  action  is  not  affected  by  the  fact  that  the  husband  was  traveling 
with  the  wife  without  a  ticket  and  without  paying  fare.^i 

The  assignee  of  the. title  of  the  owner  of  baggage  wrongfully  detained  by  a 
carrier  may  maintain  an  action  against  the  carrier.!^ 

Where  property  of  a  firm  is  carried  as  the  personal  baggage  of  a  mem- 
ber of  the  firm,  the  carrier  is  not  liable  to  the  firm  for  injuries  done  to  such 
property. 1^ 

§§  3518-3519.  Pleading  and  Proof— §  3518.  Necessity  and  Suffi- 
ciency of  Allegations. — A  complaint  in  an  action  for  loss  of  a  passenger's  bag- 
gage, which  alleges  that  plaintiff  holds  the  check  of  the  carrier,  only  alleges  evi- 
dence of  delivery,  and  is  bad  for  failing  to  allege  a  delivery,  of  the  baggage  to  the 
carrier. !■*  And  a  complaint  in  an  action  against  the  second  of  two  connecting 
carriers  for  the  loss  of  baggage,  does  not  state  a  cause  of  action  where  it  fails  to 
allege  that  the  carriers  were  joint  contractors,  or  that  the  second  carrier  received 
the  baggage. 1^  In  an  action  to  recover  the  value  of  a  sample  trunk  and  contents, 
consisting  of  merchandise,  belonging  to  plaintiffs,  which  they  claim  was  deliv- 
ered by  one  of  their  commercial  travelers  to  defendant,  to  be  transported  as  his 
baggage  on  one  of  its  trains,  where  such  trunk  had  been  either  lost  or  stolen, 
*he  complaint  must  show,  not  only  the  custom  or  manner  of  carrying  trunks  of 
commercial  travelers  as  baggage,  but  must  aver  particularly  the  custom,  so  as  to 
cover  all  the  facts  in  the  case.^^  A  bill  of  particulars  which  does  not  state  in  terms 
that  the  plaintiff  was  a  passenger  on  the  carrier's  railroad,  or  that  the  carrier  was 
guilty  of  any  negligence,  but  alleges  that  the  property  was  delivered  to  its  agent 
to  be  forwarded  as  baggage  on  the  first  passenger  train  of  the  carrier,  and  that 
the  carrier  refused  to  deliver  the  property  to  plaintiff,  but  kept  and  retained  it, 
is  sufficient. ^'^  An  allegation  that  a  party  took  his  trunk  to  the  baggage  room  in 
the  evening  and  on  the  next  morning  bought  a  ticket  and  asked  that  the  baggage 
be  checked,  and  was  informed  that  it  had  been  sent  by  mistake  to  another  point, 
that  it  would  be  forwarded  to  the  passenger's  destination,  but  that  it  never  was 
so  delivered,  does  not  show  notice  to  the  carrier  that  he  would  be  subject  to  spe- 
cial damages  in  case  of  nondelivery. ^^ 

§  3519.  Evidence  Admissible  under  Pleadings. — Although  the  declara- 
tion in  an  action  to  recover  for  lost  baggage  does  not  allege  that  plaintiff  was  a 
passenger,  yet  proof  of  that  fact  may  be  introduced. ^^  Under  a  declaration  al- 
leging that  defendant,  as  a  common  carrier,  agreed,  for  hire,  to  carry  a  box  con- 
taining specified  articles,  and  that  the  box  was  lost  by  defendant's  negligence,  evi- 
dence that  plaintiff  bought  a  ticket,  and  defendant  received  the  box  as  baggage,  is 
admissible,  it  being  unnecessary  to  describe  the  box  as  baggage,  or  to  allege  that 
the  hire  for  carrying  it  was  a  part  of  money  paid  for  the  ticket.^o  As  in  an  ac- 
tion brought  simply  for  breach  of  contract  against  a  common  carrier,  the  actual 
damage  arising  from  the  breach  is  the  measure  of  recovery,  where  the  breach  al- 

Co.  V.   Baldwin,  113  Tenn.  205,   81   S.  W.  16.   Custom  to   carry   sample   tnmks   as 

599,  12   R.  R.   R.  856,  35  Am.   &  Eng.  R.  baggage.— McKibbin  v.   Great      Northern 

Cas.,   N.   S.,   856.  R.   Co.,  78  Minn.  232,  80  N.  W.  1052. 

ll!  Yazoo,   etc.,  R.   Co.  v.  Baldwin,  113  17.    Sufficiency   of   allegation   of   failiu-e 

Tenn.  205,  SI  S.  W.  599,  12  R.  R.  R.  856,  to    deliver    to    passenger. — Chicago,    etc., 

35  Am.  &  Eng.  R.  Cas.,  N.  S.,  856.  R.  Co.  v.  Conklin,  32  Kan.  55,  3  Pac.  762, 

12.  Assignee. — Cass  v.   New  York,   etc.,  16  Am.  &  Eng.  R.  Cas.  116. 

R.  Co.  (N.  Y.),  1  E.  D.  Smith  522.  18.    Notice    of   special    damages. — Weh- 

13.  Property  of  firm. — Pennsylvania  R.  man  v.  Southern  Railway,  74  S.  C.  286,  54 
Co.  V.  Knight,  58  N.  J.  L.  287,  33  Atl.  845.       S.   E.  360. 

14.  Necessity  of  alleging  delivery  to  19.  That  plaintiff  was  a  passenger.— 
carrier. — Park  v.  Southern  Railway,  78  S.  Illinois  Cent.  R.  Co.  v.  Copeland,  24  111. 
C.   302,   58   S.   E.   931,   25    R.   R.   R.   573,   48       332,  76  Am.  Dec.  749. 

Am.  &  Eng.  R.  Cas.,  N.  S.,  573.  20.   Purchase    of   ticket   and   acceptance 

15.  Felder  v.  Columbia,  etc.,  R.  Co.,  21  of  baggage. — Ranchau  v.  Rutland  R.  Co., 
S.  C.  35,  53  Am.  Rep.  656,  27  Am.  &  Eng.  71  Vt.  142,  43  Atl.  11,  76  Am.  St.  Rep. 
R.  Cas.  264.  761,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  416. 
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leged  was  the  loss  of  a  trunk  and  contents,  it  was  error  to  admit  testimony  to 
prove  an  extra  expenditure  for  clothing  to  supply  immediate  wants  occasioned 
by  the  loss  of  the  trunk.^i  But  in  an  action  against  a  railroad  company  for  dam- 
ages in  "breaking  a  trunk,"  and  in  delay  of  "goods  checked,"  evidence  of  damage 
to  any  articles  such  as  a  passenger  might  carry  as  baggage  and  have  checked,  is 
admissible. 22 

§§  3520-3522.  Presumptions  and  Burden  of  Proof— §  3520.  In 
General. — The  failure  to  deliver  baggage  to  a  passenger  at  its  destination, 
in  the  absence  of  any  explanation,  establishes  a  prima  facie  case  against  the  car- 
rier.^^  It  is  held  that  in  such  case  the  presumption  is  that  the  property  is  still  in 
the  carrier's  possession  or  converted. 2* 

Presumption  of  Negligence. — It  has  been  held  that  the  unexplained  failure 
of  a  carrier,  holding  goods  delivered  by  a  passenger  and  liable  for  loss  only  in 
case  of  negligence,  to  deliver  the  goods  on  demand,  is  prima  facie  evidence  of 
negligence. 25  And  the  unexplained  loss  of  baggage,  is  sufficient  to  establish  a 
prima  facie  case  of  negligence. ^^  Proof  of  the  loss  of  baggage  after  arrival 
raises- a  presumption  that  the  carrier's  agent  was  neghgent.^'^  And  it  has  been 
held  that,  in  the  absence  of  all  proof  that  the  baggage  had  been  properly  stowed 
when  such  proof  was  peculiarly  within  the  reach  of  the  carrier,  the  loss  must  be 
presumed  to  have  arisen  from  imperfect  stowage. 2*  The  failure  of  the  carrier 
to  account  in  some  manner  for  the  loss  of  a  trunk  which  it  had  agreed  to  store 
over  night  and  deliver  on  the  following  morning  warrants  the  inference  that  the 
trunk  was  stolen  by  its  servants  or  was  lost  in  consequence  of  their  gross  neg- 
lect.29  A  presumption  of  negligence  arises  from  the  derailment  of  a  train,  by 
reason  of  which  a  passenger's  baggage  was  destroyed.^*^  However,  in  an  action 
by  a  passenger  for  a  loss  of  baggage  destroyed  by  a  flood  of  such  extraordinary 
character  that  it  could  not  be  foreseen  or  provided  against,  there  is  no  presump- 
tion of  negligence  because  of  the  accident,  the  flood  being  an  act  of  God.^^ 

21.  Evidence  as  to  damages.— New  Or-  S.  C.  237,  56  S.  E.  974,  9  L.  R.  A.,  N.  S., 
leans,  etc.,   R.  Co.  v.   Moore,  40  Miss.  39.  519. 

22.  International,   etc.,    R.   Co.   v.   Phil-  24.    In      possession   of   carrier   or   con- 
ips,  63  Tex.   590.  verted. — Hasbrouck  v.  New  York,  etc.,  R. 

23.  Failure  to    deliver    to    passenger. —  Co.,  202  N.  Y.  303,  95  N.  E.  808,  35  L.  R. 
Alabama. — Central,    etc.,    R.    Co.   v.   Jones,  A.,  N.  S.,  537,  Ann.  Cas.  1912D,  1150. 
150  Ala.  379,  43  So.  575,  9  E.  R.  A.,  N.  S.,  25.    Presumption    of    negligence.—Has- 
1240.  brouck  v.   New   York,   etc.,   R.   Co.,  95   N. 

Georgia. — Southern   R.    Co.   v.   Edmund-  E.  808,  202  N.  Y.  363,  35  L.  R.  A  ,  N    S., 

son,   123   Ga.  474,   51   S.   E.   388;   Rome  R.  537,   Ann.   Cas.   1912D,   1150;    Campbell  v. 

Co.  V.  Wimberly,  75  Ga.  316,  58  Am.  Rep.  Missouri  Pac.  R.  Co.,  78  Neb.  479,  111  N. 

468.  W.   126;   Johnson  v.   Stone,  30  Tenn.   (11 

Kansas.  —  Atchison,     etc.,     R.     Co.     v.  Humph.)   419. 

Brewer,  20   Kan.  669.  26.  Saleeby  v.   Central  R.   Co.,  77  N.  E. 

Mississippi.— Zeigler     Bros.     v.     Mobile,  1196,  184  N.  Y.  597,  affirming  90  N.  Y.  S. 

etc.,  R.  Co.,  87  Miss.  367,  39  So.  811.  1042,  99  App.  Div.  163,  15  N.  Y.  Ann.  Cas. 

New  York. — Burnell  v.  New  York  Cent.  353. 

R.  Co.,  45  N.  Y.  184,  6  Am.  Rep.  61;  Has-  27.    Central,    etc.,    R.    Co.-  v.   Jones,   150 

brouck  V.  New  York,  etc.,  R.  Co.,  202  N.  Ala.  379,  43    So.    575,  9   L.    R    A.     N    S., 

Y.   363,   95   N.   E.   808,   35    L.    R.   A.,   N.   S.,  1240. 

537,    Ann.    Cas.    1912D,    1150;    Saleeby    v.  28.    Improper    stowage. — The    Kensing- 

Central    R.    Co.,    184   N.    Y.    597,    77    N.    E.  ton,  183  U.  S.  203,  22  S.  Ct.  102,  46  L.  Ed. 

1196.  190. 

North    Carolina. — Williams    v.    Southern  29.   Rome   R.   Co.   v.   Wimberly,   75    Ga. 

R.   Co.,  155   N.  C.   260,  71   S.  E.  346,  42   R.  316,  58  Am.  Rep.  468. 

R.  R.  105,  6r,  Am.  &  Ensr.  R.  Cas.,  N.  S.,  30.    Derailment    of     train.— Thomas    v. 

105,  13  Am.   &  Eng.  Ann.  Cas.  3SS.  Southern   R.   Co.,   131   N.   C.  590,  42  S.  E. 

Pennsylvania. — Camden,    etc.,    R.    Co.    v.  964. 

Baldauf,  16  Pa.  67,  55  Am.  Dec.  681.  31.  Act  of  God. — Long  v.  Pennsylvania 

South  Carolina.— Mtyer  v.  Atlantic,  etc.,  R.  Co.,  147  Pa.  343,  23  Atl.  459,  29  Wkly. 

R.  Co.,  92  S.  C.  101,  75  S.  E.  209;  Fleisch-  Notes   Cas.   375,   30   Am.   St.   Rep.   732,   14 

man,    etc.,    Co.    v.    Southern    Railway,    76  h.  R.  A.  741. 
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Rebuttal  of  Presumption  of  Negligence. — See  post,  "Weight  and  Suffi- 
ciency of  Evidence,"  §  3525. 

Knowledge  of  Limitation. — A  notice  that  a  railroad  corporation  would  not 
"be  liable  for  the  baggage  of  passengers  beyond  a  certain  amount,  unless,  etc.," 
printed  on  the  back  of  the  passage  ticket,  and  detached  from  what  ordinarily  con- 
tains all  that  is  material  to  the  passenger  to  know,  does  not  raise  a  legal  presump- 
tion that  the  party,  at  the  time  of  receiving  the  ticket,  and  before  the  train  leaves 
the  station,  had  knowledge  of  the  limitations  or  conditions  which  the  carrier  had 
attached  to  the  transportation  of  the  baggage  of  passengers. ^^  And  there  is  no 
presumption  of  law  that  a  passenger  on  a  railroad  has  read  a  notice  limiting  the 
liability  of  the  railroad  corporation  for  baggage,  printed  upon  the  back  of  a 
check  delivered  to  him,  having  on  its  face  the  words,  "Look  on  the  back,"  and 
also  printed  on  a  placard  posted  in  the  cars,  and  containing  other  notices  which 
he  has  read.^^ 

That  Baggage  Checked  on  Pass. — Where  plaintiff,  riding  on  a  pass,  ac- 
companied by  his  son,  riding  on  a  ticket,  had  two  bundles  checked  as  baggage,  it 
may  be  assumed,  in  the  absence  of  evidence,  that  the  one  containing  his  own 
gun  was  checked  on  the  pass.^* 

Authority  of  Agent. — Where,  in  an  action  to  recover  for  loss  of  baggage, 
plaintiff  showed  that  she  purchased  a  ticket  for  herself  and  her  baggage  from 
one  who  purported  to  be  an  agent  of  the  road  for- the  sale  of  tickets,  and  that  it 
was  accepted  by  the  conductors  of  the  road  and  no  other  fare  was  demanded,  a 
presumption  arose  from  the  acts  of  the  company's  conductors  that  the  act  of  the 
agent  was  valid  and  binding  upon  the  company.^^ 

Law  of  Sister  State. — Where  under  a  state  statute  the  limitation  of  the  lia- 
bility of  a  railroad  company  for  wearing  apparel  in  a  passenger's  baggage  to  the 
value  of  one  hundred  dollars,  by  a  provision  printed  in  the  ticket,  is  ineffectual, 
and  where  the  contract  for  transportation  is  made  in  another  state,  to  be  executed 
in  the  former  state,  it  will  be  presumed,  in  absence  of  proof  to  the  contrary,  that 
the  law  of  such  other  state  is  to  the  same  effect. ^^ 

Presumption  Arising  from  Custom. — The  assent  of  a  common  carrier  that 
the  baggage  of  a  traveler  may  be  left  at  a  railway  station  without  notice  to  the 
carrier  or  agent  may  be  implied  from  the  course  of  business  or  custom  of  the 
carrier.^'' 

It  can  not  be  conclusively  presumed  that  an  entire  shipment  is  bag- 
gage where  an  emigrant  carries  trunks  and  other  ordinary  baggage,  and  at  the 
same  time  turns  over  other  boxes  of  goods  to  the  carrier  for  transportation,  pay- 
ing freight  for  the  weight  in  excess  of  her  baggage  allowance,  and  the  general 
character  of  the  shipment  is  known  to  the  carrier,  so  as  to  make  applicable  the 
rule  that  there  can  be  no  recovery  in  case  of  loss  except  for  such  articles  con- 
tained in  the  boxes  as  would  properly  be  designated  as  necessary  baggage. ^^ 

Presumptions  in  Actions  against  Connecting  Carriers. — See  ante,  "Pre- 
sumptions and  Burden  of  Proof,"  §  3514. 

§  3521.  Plaintiff's  Burden  of  Proof.— Delivery  to  Carrier.— Delivery 
of  the  baggage  to  the  carrier  must  be  proved,  in  order  to  charge  the  carrier  for  its 
loss.^^     So  a  railroad  corporation  will  not  be  held  liable  for  lost  baggage  unless 

38.   Knowledge   of  limitation. — Brown  w.  cage,  etc.,  R.  Co.,  83  Iowa  744,  49  N.  W. 

Eastern   R.  Co.   (Mass.),   11   Cush.  97.  77;  Code   Iowa,  §§  130S,  :nS4. 

33.  Malone  v.  Boston,  etc.,  R.  Corp.  37.  Presumption  arising  from  custom 
(Mass.),  12  Gray  388,  li  Am.  Dec.  598.  —Green    v.    Milwaukee,    etc.,    R.    Co.,    38 

34.  That    baggage    checked    on    pass. —  Iowa  100. 

Denver,  etc.,  R.  Co.  v.  Johnson,  50   Colo.  38.  That  entire  shipment  is  baggage. — ■ 

187,    114    Pac.   650,   Ann.    Cas.    1912C,    627.       Hamburg-American    Packet    Co.    v.    Gatt- 

35.  Authority  of  agent.— Glascn  v.   New       man,  127  111.  598,  20   N.   E.   662. 

York  Cent.  R.  Co.   (N.  Y.),  36  Barb.  557.  39.     Delivery      to      carrier.- Dibble      v. 

36.  Law  of  sister  state. — Davis  v.   Chi-      Brown,  12   Ga.  217,  56  Am.  Dec.  460. 
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it  is  shown  to  have  been  in  its  possession,  or  that  the  company  had  contracted  in 
some  way  to  transport  the  baggage.*^  And  a  street  car  passenger,  to  recover  for 
the  loss  of  her  baggage,  must  show  either  that  the  carrier  accepted  the  baggage 
under  a  contract,  express  or  implied,  to  carry  and  deliver  it  as  a  carrier,  or  that 
the  loss  was  due  to  its  negligence.*  ^ 

Condition  of  Baggage  before  Delivery  to  Carrier. — To  charge  a  carrier 
with  the  value  of  articles  stolen  from  a  trunk,  it  must  appear  with  reasonable 
certainty  that  the  trunk  was  not  opened  and  rifled  before  coming  to  the  posses- 
sion of  the  carrier.* 2  So  a  passenger  who,  before  starting  on  her  journey,  de- 
livered her  trunk  to  an  expressman  for  delivery  at  the  depot,  could  not,  after 
completing  the  journey,  hold  the  railroad  company  liable  for  goods  stolen  from 
the  trunk,  without  showing  that  the  trunk  was  not  opened  while  in  the  possession 
of  the  drayman.** 

Notice  of  Nature  of  Goods. — Where  a  trunk  is  delivered  to  a  carrier  as 
baggage,  the  carrier  can  assume  that  it  contains  personal  baggage  only  of  the 
passenger,  and  hence  the  burden,  in  the  absence  of  negligence,  of  proving  that 
the  carrier  had  notice  of  the  nature  of  the  property,  is  on  the  passenger  seeking 
to  recover  for  its  loss.** 

Payment  of  Fare. — In  a  suit  against  stage  owners  for  loss  of  baggage  pay- 
ment of  fare  need  not  be  expressly  proved.*^ 

Negligence  as  Warehouseman, — In  an  action  against  a  carrier  for  loss  of 
baggage  where  its  liability  is  that  of  a  warehouseman,  the  burden  is  on  the  plain- 
tiff to  show  that  the  defendant  was  negligent.*^  So  in  an  action  against  a  car- 
rier for  baggage  burned  after  it  had  reached  its  destination,  and  the  carrier's 
liabiHty  had  become  that  of  a  warehouseman,  the  burden  is  on  the  plaintiff  to 
show  want  of  ordinary  care  by  defendant.*'^ 

In  Actions  against  Connecting  Carriers. — See  ante,  "Presumptions  and 
Burden  of  Proof,"  §  3514. 

§  3522.   Defendant's  Burden  of  Proof. — Delivery  to  Passenger. — The 

burden  of  proving  delivery  to  the  passenger  is  on  the  carrier.*^ 

Cause  of  Failure  to  Deliver  to  Passenger. — The  burden  is  on  the  carrier 
to  show  legal  excuse  for  failure  to  deliver  on  demand  baggage  received  by  it.*® 
Where  a  passenger  shows  delivery  of  his  baggage  to  a  carrier  and  the  carrier's 

40.  Michigan,  etc.,  R.  Co.  v.  Meyres,  21  precautions  were  taken  by  the  company 
III.  627.  for  the  protection  of  the  baggage.     Held, 

41.  Sperry  v.  Consolidated  R.  Co.,  79  in  an  action  by  A.  against  the  company 
Conn.  565,  65  Atl.  962,  10  L.  R.  A.,  N.  S.,  for  conversion  of  the  valise,  the  burden 
907.  of  proof  was  on  the  plaintiff  to  show  that 

42.  Condition  of  baggage  before  deliv-  the  defendant  was  negligent.  Murray  v. 
ery  to  carrier. — McQuesten  v.  Sanford,  40  International  Steamship  Co.,  170  Mass. 
Me.   117,  166,  48  N.  E.  1093,  64  Am.   St.  Rep.  290. 

43.  Ringwalt  v.  Wabash  R.  Co.,  45  Neb.  47.  Kahn  v.  Atlantic,  etc.,  R.  Co.,  115 
760,  64  N._  W.  219.  N.    C.    6,38,    20    S.    E.    169. 

44.  Notice  of  nature  of  goods. — Haines  A  passenger  suing  for  baggage  that 
V.  Chicago,  etc.,  R.  Co.,  29  Minn.  160,  12  was  .burned  on  a  steamship  company's 
N.  W.  447,  43   Am.   Rep.   199.  pier  after  he  had  requested  the   company 

45.  Payment  of  fare. — McGill  v.  Row-  to  keep  it  until  he  could  call  for  it  has 
and,  3   Pa.   451,   45  Am.   Dec.  664.  the  burden  of  showing  that  the  company 

4G.    Negligence    as    warehouseman. — A.,  was  negligent.     National   Line   Steamship 

intending    to    take   a    trip    on    a    steamer  Co.  v.  Smart,  107  Pa.  492. 
which   was   to    sail    on    Monday,    sent   his  48.   Delivery  to  passenger. — Mattesou  v. 

valise  to  the  office  of  the  steamship  com-  New  York,  etc.,  R.  Co.,  76  N.  Y.  381. 
pany  on   Saturday,  where  it  was   received  49.    Excuse    for     failure    to     deliver. — 

by  the  company's  agent,  who  declined  to  Southern   R.   Co.  v.   Edmundson,   51   S.   E. 

sign     a    receipt    for    it.      On    Monday     A  388,  123  Ga.  474;  Williams  v.  Southern  R. 

went  to  the  office  in  time  to  have  the  va-  Co.,  155   N.   C.   260,  71   S.   E.  346,  42  R.   R. 

lise    checked    and    inquired    for    it,    but    it  R.  105,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  105, 

could    not    be    found.      The    rules    of    the  13    Am.    &    Eng.    Ann.    Cas.    328;    Zeigler 

company  required  a  ticket  to  be  presented  Bros.  v.  Mobile,  etc.,  R.  Co.,  87  Miss.  367, 

in    order    to    have    baggage    checked,    and  39  So.  811;  Meyer  v.  Atlantic,  etc.,  R.  Co., 

A.     presented    such   a    ticket.      The   usual  75  S.  E.  209,  92  S.  C.  101. 
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failure  to  deliver  the  same,  the  burden  is  on  the  carrier  to  show  that  it  has  not 
converted  the  property. ^o  The  failure  of  a  carrier  whose  liability  for  baggage 
has  become  that  of  a  warehouseman  to  deliver  baggage  when  demanded  throws 
the  burden  of  accounting  for  the  default  upon  the  carrier. ^^ 

Absence  of  Negligence. — In  an  action  against  a  carrier  for  the  loss  of  bag- 
gage entrusted  to  it  for  storage  over  night  by  an  incoming  passenger,  it  is  in- 
cumbent on  the  carrier  to  show  that  the  loss  was  not  attributable  to  the  want  of 
care  on  the  part  of  its  servants  or  agents. ^^  A  carrier,  undertaking  pursuant  to 
an  express  contract  limiting  liability  to  carry  a  passenger's  baggage,  has  the  bur- 
den of  disproving  that  the  negligence  of  its  servants  resulted  in  the  loss  of  the 


Limitation  of  Liability. — In  an  action  against  a  carrier  to  recover  for  loss 
of  baggage,  the  burden  of  proving  a  limitation  of  the  carrier's  liability  is  on  the 
party  setting  it  up.^* 

In  Actions  against  Connecting  Carriers. — See  ante,  "Presumptions  and 
Burden  of  Proof,"  §  3514. 

§  3523.  Witnesses. — Contents  of  Baggage. — It  is  generally  held  that  in 
an  action  against  a  carrier  to  recover  for  the  loss  of  his  baggage  the  passenger 
is,  from  the  necessity  of  the  case,  a  competent  witness  to  prove  the  contents  of 
his  baggage  where  no  other-  evidence  is  obtainable ;  ^^  and  for  the  same  reason 
the  evidence  of  his  wife  is  admissible.^^  And  a  person,  who  may  have  had  some 
of  the  articles  lost,  in  his  trunk,  or  may  have  had  articles  which  belonged  to  him 
in  the  trunk  lost,  is  a  competent  witness. s'' 


50.  Fleischman,  etc.,  Co.  v.  Southern 
Railway,  56  S.  E.  974,  76  S.  C.  237,  9  L.  R. 
A.,   N.   S.,   519, 

51.  Biirnell  v.  New  York  Cent.  R.  Co., 
45  N.  Y.   184,  6  Am.   Rep.  61. 

A  carrier  can  not  relieve  itself  from  re- 
sponsibility for  a  trunk  which  it  had 
agreed  to  store  over  night  and  deliver  on 
the  following  morning  to  a  carrier  using 
the  same  station,  unless  in  some  manner 
it  accounts  for  the  loss  of  the  trunk  and 
shows  how  it  left  its  custody.  Rome  R. 
Co.  V.  Wimberly,  75  Ga.  316,  58  Am.  Rep. 
468. 

52.  Absence  of  negligence. — Rome  R. 
Co.  V.  Wimberly,  75  Ga.  316,  58  Am.  Rep. 
468;  Camden,  etc.,  R.  Co.  v.  Baldauf,  16 
Pa.  67,  .55  Am.   Dec.  481. 

53.  Wells  V.  Great  Northern  R.  Co.,  59 
Ore.  165,  114  Pac.  92,  116  Pac.  1070,  34  L. 
R.   A.,   N.   S.,   818. 

54.  Limitation  of  liability. — Verner  v. 
Sweitzer,  32   Pa.  208. 

55.  Right  of  passenger  to  testify  to  con- 
tents of  baggage. — Alabama. — Douglass  v. 
Montgomery,  etc.,  R.  Co.,  37  Ala.  638,  79 
Am.  Dec.  76. 

Georgia. — Dibble  v.  Brown,  12  Ga.  217, 
56   Am.    Dec.   460. 

Illinois. — Illinois  Cent.  R.  Co.  v.  Taylor, 
24  111.  333;  Illinois  Cent.  R.  Co.  v.  Cope- 
land,  34  111.  333,  76  Am.  Dec.  749;  Davis 
V.  Michigan,  etc.,  R.  Co.,  32  III.  378,  74 
Am.  Dec.  151;  Parmelee  v.  i\IcNulty.  19 
111.  5.56. 

Indiana. — Indiana  Cent.  R.  Co.  v.  Gu- 
lick,  19  Ind.  83,  citing  Doyle  v.  Kiser,  6 
Ind.  242. 

Maine. — Herman  v.  Drinkwater  (Me.), 
1  Greenl.  27;  Pudor  v.  Boston,  etc.,  Rail- 
road,   26    Me.    458. 


Missouri. — By  statute  the  plaintiff  is  a 
competent  witness.  R.  C.  1855,  p.  435, 
§  45.  Nolan  v.  Ohio,  etc.,  R.  Co.,  39  Mo. 
114;   Williams  v.   Frost,   39   Mo.   516. 

Ohio. — Mad  River,  etc.,  R.  Co.  v.  Ful- 
ton, 30   O.  318. 

Pennsylvania. — Whitesell  v.  Crane  (Pa.), 
8  Watts  &  S.  369;  McGill  v.  Rowand,  3 
Pa.   451,  45  Am.   Dec.   654. 

Tennessee. — Johnson  v.  Stone,  30  Tenn. 
(11   Humph.)  4J9. 

A  shipmaster  having  received  a  trunk 
of  goods  on  board  his  vessel,  to  be  car- 
ried to  another  port,  which,  on  the  pas- 
sage, he  broke  open  and  rifled  of  its  con- 
tents, the  owner  of  the  goods,  proving 
the  delivery  of  the  trunk  and  its  viola- 
tions, was  properly  admitted  as  a  witness, 
in  an  action  for  the  goods  against  the 
shipmaster,  to  testify  to  the  particular 
contents  of  the  trunk,  there  being  no 
other  evidence  of  the  fact  to  be  obtained. 
Herman  v.  Drinkwater  (Me.),  1  Greenl.  37. 

56.  Competency  of  wife. — Dibble  v. 
Brown,  12  Ga.  217,  56  Am.  Dec.  460;  Illi- 
nois Cent.  R.  Co.  v.  Copeland,  24  111.  332, 
76  Am.  Dec.  749;  Illinois  Cent.  R.  Co.  v. 
Taylor,  24  111.  323;  Mad  River,  etc.,  R. 
Co.  V.  Fulton,  30  O.  318;  Keith  v.  New 
York  Cent.  R.  Co.,  1  West.  L.  M.  451,  3 
O.  Dec.  125.  See  Battle  v.  Columbia,  etc., 
Railroad,   70    S.   C.   339,   49    S.    E.   849. 

"The  principle  of  necessity  which  alone 
enables  a  party,  under  certain  circum- 
stances, to  prove  the  contents  of  a  box, 
or  trunk,  applies,  with  as  much,  if  not 
greater  force,  to  the  wife  as  to  the  hus- 
band." McGill  V.  Rowand,  3  Pa.  451,  45 
Am.  Dec.  654. 

57.  Parmelee  -u.  Austin,   20   111.   35. 
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Value  of  Baggage. — It  is  held  that  a  passenger  whose  baggage  has  been 
lost  may,  from  the  necessity  of  the  case,  be  a  competent  witness  to  prove  its 
value ;  ^^  and  for  the  same  reason  his  wife  may  also  testify  as  to  its  value."* 
Where  a  husband  sues  a  carrier  for  the  loss  of  his  wife's  trunk  while  a  passen- 
ger, the  husband  may  testify  as  to  the  value  after  the  wife  has  testified  as  to 
the  contents. <*"  It  is  held  that  where  the  value  of  articles  can  be  proved  by  other 
evidence,  that  of  the  party  interested  or  his  wife  can  not  be  received  for  such 
purpose.^'  And  where  the  testimony  of  the  interested  party  is  received  on  the 
question  of  value,  and  it  is  not  shown  that  there  are  no  witnesses  capable  of  prov- 
ing the  value,  the  judgment  will  be  reversed.®^ 

Testimony  Restricted  to  Articles  of  Baggage. — The  rule  allowing  the 
owner  or  his  wife  to  testify  as  to  the  contents  of  baggage,  and  their  value,  will 
not  be  extended  further  than  to  the  proof  of  such  articles  as  are  commonly  car- 
ried as  baggage."^  In  one  case  the  court  said  that  the  rule  is.  without  this  limita- 
tion when  the  evidence  is  admitted  upon  the  ground  of  fraud  or  spoliation.^* 
In  an  action  against  a  common  carrier  for  the  loss  of  a  box  alleged  to  contain 
medical  books,  medicines,  surgical  instruments,  and  chemical  apparatus,  it  has 
been  held  that  plaintiit  should  not  be  allowed  to  prove  the  contents  of  the  box 
on  his  own  oath,  although  it  did  not  appear  that  he  had  any  other  means  of. show- 
ing it.'^' 

In  Louisiana  a  passenger  suing  for  the  loss  of  baggage  is  incompetent  as  a 
witness  to  testify  as  to  the  contents  of  the  trunk  and  its  value,  under  Civ.  Code, 
arts.  2257,  2940.66 

In  Massachusetts  it  has  been  held  that  in  an  action  by  a  passenger  against 
a  railroad  company  to  recover  for  the  negligent  loss  of  a  trunk,  plaintiff  is  not 


58.  Value  of  baggage.  —  Alabama.  — 
Douglass  V.  Montgomery,  etc.,  R.  Co.,  37 
Ala.    638,   79    Am.    Dec.    76. 

Missouri. — By  statute  the  plaintiff  is  a 
competent  witness.  R.  C.  18.55,  p.  435,  § 
45.  Nolan  V.  Ohio,  etc.,  R.  Co.,  39  Mo. 
114;   Williams  v.   Frost,   39   Mo.  516. 

Ohio. — Mad  River,  etc.,  R.  Co.  v.  Ful- 
ton,  20   O.   318. 

Pennsylvania. — Whitesell  v.  Crane  (Pa.), 
8  Watts  &  S.  369;  McGill  v.  Rowand,  3 
Pa.  451,  45  Am.  Dec.  654. 

Tennessee. — Johnson  v.  Stone,  30  Tenn. 
(11   Humph.)   419.      ■ 

59.  ]\Iad  River,  etc.,  R.  Co.  v.  Fulton, 
20  O.  318;  Dibble  v.  Brown,  12  Ga.  217,56 
Am..   Dec.   460. 

60.  Battle  v.  Columbia,  etc..  Railroad, 
70  S.   C.  329,  49   S.   E.   849. 

61.  Illinois  Cent.  R.  Co.  v.  Taylor,  24 
111.  323;  Illinois  Cent.  R.  Co.  v.  Copeland, 
24  111.  332,  76  Am.  Dec.  749. 

See  Parmelee  v.  McXulty,  19  111.  556, 
wherein  it  appeared  from  the  evidence 
that  the  necessity  did  not  exist;  as  the 
value  of  articles  might  have  been  proved 
by  a  witness,  he  being  acquainted  with 
thern;  and,  of  course,  their  value  could 
have  been  proved  by  him,  or  at  least  the 
reason  should  have  been  given  why  he 
could   not   state   their  value. 

And  see  Davis  v.  Michigan,  etc.,  R.  Co., 
22  111.  278,  74  Am.  Dec.  151,  holding  that 
the  owner  of  lost  baggage  should  not  be 
permitted  to  prove  the  value  of  the  arti- 
cles in  which  it  is  packed,  or  of  other 
articles,  the  value  of  which  m.ay  be  es- 
tablished  from   description. 


"Articles  can  be  described,  their  qual- 
ity, style,  and  all  particulars  pertaining 
to  them,  and  when  described,  dealers  in 
such  articles  can,  from  the  description, 
place  the  value  upon  them,  so  that  there 
is  no  necessity  for  the  testimony  on  this 
point  of  the  interested  party."  Illinois 
Cent.  R.  Co.  v.  Taylor,  24  111.  323.  See 
also  Illinois  Cent.  R.  Co.  v.  Copeland,  24 
111.  332,  76  Am.  Dec.  749;  Davis  v.  Michi- 
gan, etc.,  R.  Co.,  22  111.  278,  74  Am.  Dec. 
151. 

"There  is  other  evidence  in  every  town 
and  city  in  the  state  quite  accessible  to 
the  party;  and  the  jurors  themselves, 
when  the  property  is  described,  may  have 
a  proper  measure  of  damages  in  their 
own  knowledge  of  values."  Illinois  Cent. 
R.  Co.  V.  Copeland,  24  111.  332,  76  Am. 
Dec.  749. 

62.  Illinois  Cent.  R.  Co.  v.  Taylor,  24 
111.  323. 

63.  Testimony  restricted  to  articles  of 
baggage. — Mad  River,  etc.,  R.  Co.  v.  Ful- 
ton,  20   O.   318. 

The  testimony  of  the  plaintiff  in  an 
action  against  a  common  carrier  for  the 
loss  of  a  package,  in  respect  to  the  con- 
tents, should  be  limited  to  clothing  and 
personal  ornaments.  Pudor  v.  Boston, 
etc..  Railroad,  26  :\Ie.  458. 

64.  Johnson  v.  Stone,  30  Tenn.  (11 
Humph.)   419. 

65.  Pudor  V.  Boston,  etc..  Railroad,  26 
Me.  458. 

66.  Passenger  incompetent  in  Louisi- 
ana.— Block  V.  Trent,  18  La.  Ann.  664. 
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a  competent  witness  as  to  the  contents  and  value  of  the  trunk,  though  he  has 
no  other  evidence.^'^  But  by  a  subsequent  statute  it  was  provided  that  in  any 
action  brought  by  a  passenger  against  any  common  carrier,  the  plaintiff,  after 
proof  of  the  bailment  of  his  trunk  to  the  defendants,  and  of  its  loss  "by  the  fault 
of  such  carrier,  or  of  the  agents  of  such  carrier,"  shall  be  allowed  to  put  in  evi- 
dence a  descriptive  list  of  its  contents,  sworn  to  by  himself;  and  such  statute 
applies  to  the  case  of  the  loss  of  a  trunk  left  by  the  passenger  with  the  baggage 
master  of  a  railroad  corporation  after  arriving  at  his  place  of  destination.^^ 

In  North  Carolina,  a  passenger  suing  to  recover  for  ihe  loss  of  his  trunk  is 
not  a  competent  witness  to  prove  the  loss  of  the  trunk  or  its  contents,  though  he 
offers  to  swear  that  he  has  no  means  of  proving  these  facts  or  either  of  them 
except  by  his  own  oath.'^^ 

Affidavit  of  Plaintiff. — In  an  action  against  a  railroad  company  by  a  passen- 
ger to  recover  the  value  of  a  lost  trunk,  the  ex  parte  affidavit  of  plaintiff  is  not 
competent  evidence  to  prove  the  contents  of  the  trunkJ*' 

§  3524.   Admissibility  of  Evidence. — Contract  for  Transportation. — 

In  an  action  for  delay  of  carrier  in  delivering  baggage,  the  owner  thereof  may 
testify  that  he  contracted  with  the  carrier  to  transmit  it  to  a  certain  point  with- 
out producing  his  checkJ^ 

Parol  Evidence  of  Passage  Over  Railroad  Lines. — Where  a  passenger 
seeks  to  recover  for  the  loss  of  her  baggage,  the  fact  that  she  bought  a  ticket  to 
pass  over  various  lines  of  railroad  from  her  starting  point  to  her  destination,  the 
ticket  having  coupons  attached,  and  that  she  did  so  pass  may  be  shown  by  parol 
independently  of  the  ticket  as  the  contents  of  the  ticket  are  not  involved.''' ^ 

Delivery  to  Carrier. — In  an  action  to  recover  for  baggage  lost  by  defend- 
ant, evidence  that  plaintiff,  who  was  being  transported  over  the  lines  of  several 
connecting  carriers,  gave  his  checks  to  defendant's  station  agent,  and  that  the 
agent  promised  to  forward  his  baggage  over  defendant's  line,  is  admissible  as 
tending  to  show  that  defendant  received  the  baggage."^  ^ 

Delivery  to  Passengers. — Evidence  that  the  personal  baggage  of  a  passen- 
ger on  a  railroad,  who  took  passage  in  July,  liad  been  seen  at  the  place  of  his 
destination  in  November  following,  can  not  'be  given  as  proof  of  proper  transpor- 
tation and  delivery  of  such  baggage  in  a  suit  against  the  company  for  the  loss 
of  it.''4 

Declarations  and  Admissions  of  Agents. — In  an  action  against  a  carrier 
by  a  passenger  for  the  loss  of  his  trunk,  the  admissions  of  the  conductor,  bag- 
gage master,  or  station  master,  as  to  the  manner  of  the  loss,  made  in  answer 
to  inquiries  in  behalf  of  the  passenger  the  next  morning  after  the  loss,  are  ad- 
missible in  evidence  against  the  carrier.'^ ^  ^j^^j  where  a  passenger,  as  soon  as 
practicable  after  his  arrival  at  destination,  presented  to  the  agent  in  charge  of 
the  baggage  room  a  check  for  his  baggage  and  demanded  the   same,  but  the 

67.   Massachusetts   rule. — Snow  v.   East-  by    consent,     after   the    court    had   dcter- 

ern   R.   Co.   (Mass.),  12   Mete.  44,  holding  mined  that  the  plaintiff  was  a  competent 

that  the   rule   only  applied  where  the   de-  witness." 

fendant  or  its   employees,  had  been   con-  71.       Contract       for     transportation  — 

victed  by  other  evidence  of  an  act  of  will-  Strange  v.  Atlantic,  etc.,   R-  Co.,   77  S.   C. 

ful  spoliation,  or  of  felony.  Igg    57  S    E    724 

68.-St.  1851,  c   137   §  o;  Harlow  z;   Fitch-  ^^     ^^^^^     evidence   of      passage   over 

'''"'^Q.    ;«™      ^^0.    ^^'  ^  '^ail'^oad  lines.-Central    R.    Co.    z;    Wolff, 

see  St.  1870,  c.  393.  „.    p       „„.  ' 

69.  Rule   in   North   Carolina.— Smith   v.       '*      \^  ,. 

North  Carolina  R.  Co.,  60  N.  C.  203.  „  73.    Delivery    to    carrier.— Kansas    Pac. 

70.  Affidavit  of  plaintiff.— Indiana  Cent.      R-  Co.  v.  Montelle,  10  Kan.  119. 

R.  Co.  V.  Gulick,  19  Ind.  83,  wherein  the  74.    Delivery    to    passenger. — Glasco    j'. 

court,    in    referring   to    Doyle   v.    Kiser,    6  New  York  Cent.  R.  Co.   (N.  Y.),  36  Barb. 

Ind.  242,   said   "In   that  case,  the  affidavit  557. 

of  the  plaintiff  was  admitted  in  evidence,  75.     Declarations     and     admissions     of 

but  the  facts,  which  do  not  appear  in  the  agents. — Morse    v.    Connecticut    River    R. 

report  are,  that  the  affidavit  was  admitted  Co.   (Mass.),  6  Gray  450. 
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agent,  being  unable  to  find  the  baggage,  took  the  number  of  the  check  and  re- 
quested the  passenger  to  call  again,  which  he  did  on  the  same  evening,  when 
the  agent  informed  him  that  he  had  made  further  search  and  the  baggage  could 
not  be  found,  such  acts  and  declarations  of  the  agent  were  competent  evidence 
for  the  passenger  in  his  action  against  the  carrier  for  loss  of  such  baggage.'" 

Nature  and  Value  of  Baggage. — In  an  action  for  the  loss  of  a  trunk,  slight 
and  prima  facie  evidence  of  the  contents  of  the  trunk  is  admissible  and  compe- 
tent.'^'^  And  the  testimony  of  one  who  saw  the  trunk  packed,  six  or  eight  weeks 
before  the  shipment,  is  admissible  evidence  to  show  the  contents  and  their  value 
at  the  time  of  shipment,  although  the  lapse  of  time  between  the  two  periods 
would  weaken  the  force  of  such  testimony.'^*  The  value  of  any  article  contained 
in  lost  baggage  may  be  shown  by  the  opinion  of  witnesses,  and  it  is  not  neces- 
sary that  such  witnesses  should  be  experts.  If  they  have  any  knowledge  of  such 
value  they  may  give  their  opinions  in  respect  thereto.'''* 

Testimony  of  Owner  or  'Wife  as  to  Nature  and  Value  of  Baggage. — 
See  ante,  "Witnesses,"  §  3523. 

Custom. — In  an  action  against  a  carrier  to  recover  for  merchandise  contained 
in  a  commercial  traveler's  trunk,  evidence  that  defendant  transports  large  num- 
bers of  commercial  travelers,  that  trunks  similar  to  the  one  in  question  are  of 
special  construction,  and  known  as  sample  trunks,  and  that  such  travelers  re- 
ceive checks  for  their  trunks  and  are  transported  for  the  price  of  the  tickets,  is 
inadmissible.^'' 

The  pauper  affidavit  made  by  plaintiff  in  a  suit  in  a  justice's  court  brought 
to  recover  against  a  railway  company  for  the  loss  of  a  trunk  and  contents  in 
order  to  appeal  the  case  to  the  superior  court  is  not  admissible  on  the  trial  of 
the  case  in  that  court  to  show  that  the  plaintiff's  financial  condition  was  such 
that  she  did  not  probably  own  the  property  claimed  to  have  been  contained  in 
the  trunk. 81 

Evidence  as  to  Damages. — In  an  action  against  a  railroad  for  delay  in  de- 
livering baggage  of  a  traveling  salesman,  whereby  he  was  unable  to  sell  goods, 
evidence  that  the  time  of  the  year  was  that  in  which  such  business  was  most 
active  was  admissible.*-  But  in  an  action  against  a  transportation  company  for 
the  loss  of  a  trunk,  it  was  error  to  admit  testimony  as  to  expenditures  by  plain- 
tiff for  wearing  apparel,  as  leading  the  jury  to  consider  such  expenditures  out- 
side of  the  value  of  the  contents  of  the  trunk.*^ 

Evidence  Admissible  under  Pleadings. — See  ante,  "Evidence  Admissible 
under  Pleadings,"  §  3519. 

g  3525.  Weight  and  SufiBciency  of  Evidence. — Contract  for  Trans- 
portation.— Evidence  that  a  passenger  purchased  a  ticket  for  herself  and  her 
baggage  from  one  who  purported  to  be  an  agent  of  the  carrier  for  the  sale  of 
tickets,  that  the  conductors  accepted  it  as  evidence  of  her  right  to  ride  in  the 
cars,  marked  it,  and  finally  took  it,  shortly  before  arrival,  and  demanded  no  other 
fare  of  her,  is  sufficient  proof  of  an  undertaking  on  the  part  of  the  carrier  to 
transport  her  and  her  goods.** 

76.  Baltimore,  etc.,  R.  Co.  v.  Campbell,  Stimson  v.  Connecticut  River  R.  Co.,  98 
36   O.   St.   647,   38   Am.   Rep.   617,   3   Am.   &       ^.lass.   83,    93   Am.   Dec.    140. 

Eng.    R.    Cas.    246,    affirming   6   Wkly.    L.  gl.     Pauper   affidavit.— Southern   R.    Co. 

Bull.  208.  ,  ,  ,    ,  ■^-  White,   108   Ga.  201,  33   S.   E.  952. 

77.  Nature    and     value    of    baggage. —  oo     c  -j  ^     j  iir  uu 

•D  :     **■   ».    Ar  T         ur      /-c    i- ^    i    o?    u  82.    Evidence  as  to  damages. — Webb  v. 

Feixotti   V.    JlcLaughlm    (S.    C),    1    Strob.        Ati..„t-       „t„      -d     r^        r,a   or-    in,     cc    c 

468,   47   .-^m.   Dec.   563.  ^'^ o"!    'q    T    '  T^'  A      'm     Q^'  -,^'.=  ^;,     A 

78.  Sugg  V.  Memphis,  etc.,  Packet  Co.,  ^.  9o4,  9  L.  R  A.,  N.  S.,  1218,  11  Am. 
40   Mo.  442.  f       '  '  .        &    Eng.    Ann.    Cas.    834. 

79.  Opinion  evidence.— Central  R.  Co.  83.  Merrill  v.  Pacific  Transfer  Co.,  63 
V.    \\"olff,   74    Ga.    664.  Pac.    915,    131    Cal.    582. 

80.  Custom  to  carry  sample  trunks  as  84.  Contract  for  transportation. — Glasco 
baggage. — Ailing  v.  Boston,  etc.,  R.  Co.,  v.  Xew  York  Cent.  R.  Co.  (N.  Y.),  36 
126    Mass.    121,    30    Am.    Rep.    667,    citing  Barb.   557. 
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Joint  Contract  of  Transportation. — Where  in  a  joint  action  against  three 
railroad  companies,  operating  connecting  lines,  to  recover  for  baggage  lost  at 
some  unknown  point  on  their  lines,  the  evidence  showed  that  plaintiff  purchased 
for  a  single  fare  from  another  company,  a  common  agent  of  defendants,  a 
through  ticket  over  its  own  and  defendants'  lines,  with  coupons  attached,  on  each 
of  which  were  the  initials  of  all  of  defendants ;  that  when  plaintiff  reached  the 
end  of  the  line  of  the  initial  company,  which  had  expressly  limited  its  liability 
to  such  injuries  as  might  occur  to  plaintiff's  baggage  while  on  its  own  line,  she 
received  from  the  next  company  a  through  check  for  her  baggage  over  all  of  de- 
fendants' lines  and  was  charged  for  extra  weight;  that  the  baggage  was  carried 
through  to  the  end  of  the  journey  on  the  same  train  with  plaintiff,  the  evi- 
dence was  sufficient  to  authorize  a  finding  that  defendants  jointly  undertook  to 
carry  the  baggage  safely  through  to  the  end  of  the  journey.^^  Evidence  that  a 
company  operating  a  railroad  and  a  company  operating  a  line  of  boats  advertised 
that  they  had  formed  a  line  between  certain  points,  and  that  they  had  a  common 
agent,  who  sold  through  passenger  tickets  and  another  common  agent  who  checked 
baggage  through,  was  held  to  support  a  finding  that  they  had  entered  into  an 
arrangement  for  carrying  passengers  and  baggage  between  such  points,  render- 
ing them  jointly  liable  for  the  loss  of  a  passenger's  baggage.^® 

Delivery  to  Carrier  and  Custody  of  Baggage. — In  an  action  against  a 
carrier  for  loss  of  baggage,  the  testimony  of  its  transfer  agent,  to  whom  plaintiff 
delivered  it  at  his  house  that  he  delivered  the  same  at  its  (the  carrier's)  freight 
depot,  is  sufficient  proof  that  the  baggage  came  into  the  custody  of  the  carrier.*'^ 
Where  in  an  action  against  a  street  railroad  for  the  loss  of  a  passenger's  bag- 
gage, there  was  no  evidence  that  the  railroad  held  itself  out  as  undertaking  to 
assume  the  control  of  baggage,  and  the  conductor  was  not  requested  to  take  the 
passenger's  baggage  into  his  charge,  and  he  took  it  when  it  was  handed  to  him, 
and  placed  it  in  the  car  within  sight  and  control  of  the  passenger,  while  assisting 
Jier,  the  evidence  was  insufficient  to  justify  a  finding  that  the  conductor  assumed 
the  custody  of  the  baggage  so  as  to  render  the  railroad  liable  for  its  loss.** 

Knowledge  of  Nature  of  Baggage. — Where  plaintiff  had  traveled  over  de- 
fendant's road  for  six  years,  carrying  samples  of  merchandise  in  trunks  different 
in  style  from  the  ordinary,  and  a  witness  testified  that  on  the  last  of  these  trips 
the  baggage  master  stated  that  plaintiff  was  a  dress  man,  and  that  he  had  ladies' 
dresses,  but  the  trunks  were  received  as  passenger's  baggage,  and  some  of  the 
contents  stolen,  there  was  evidence  from  which  the  jury  might  infer  knowledge 
on  defendant's  part  as  to  the  character  of  the  contents,  and  a  verdict  for  plain- 
tiff will  not  be  disturbed.*^  But  when  a  passenger  presents  a  valise  containing 
merchandise  to  the  baggage  master  to  be  checked,  but  does  not  notify  him  of  its 
contents,  the  company  is  not  rendered  liable  because  there  is  evidence  tending  to 
show  that  baggage  masters  at  other  stations  on  the  same  line  had  previously 
checked  the  same  valise,  with  a  knowledge  of  its  contents.^" 

Rebuttal  of  Presumption  of  Negligence. — The  inference  of  negligence  aris- 
ing from  the  failure  of  the  carrier  to  account  in  some  manner  for  the  loss  of 
a  trunk  which  it  had  agreed  to  store  over  night  and  deliver  on  the  following  morn- 
ing is  not  sufficiently  met  by  evidence  showing  that  the  building  used  for  the 
storage  of  baggage  was  safe  and  secure,  in  charge  of  trusty  agents  and  servants, 
and  properly  guarded  both  day  and  night. ^i    And  the  presumption  of  negligence  • 

85.  Joint   contract   of  transportation.—      Atl.  963,  10  L.  R.  A.,  N.  S.,  907. 
Peterson  v.  Chicago,  etc.,  R.  Co.,  80  Iowa  89.     Knowledge   of   nature   of   baggage. 
93,  45   N.  W.   573.                                                      — Amory    v.    Wabash    R.    Co.,    130    Mich. 

86.  Wolf  V.  Grand  Rapids,  etc..  Railway,  404,  90  N.  W.  33,  4  R.  R.  R.  408,  37  Am. 
113    N.    W.    733,    149    Mich.   75.  &  Eng.  R.   Cas.,  N.  S.,  408. 

87.  Delivery  to  carrier. — Wolf  v.  Grand  90.  Blumenthal  v.  Maine  Cent.  R.  Co., 
Rapids,    etc.,    Railway,    149    Mich.    75,    113       79   Me.   550,   11   Atl.    605. 

N.   W.   733.  91.    Rebuttal  of  presumptions  of  negli- 

88.  Custody  of  baggage. — Sperry  v.  gence. — Rome  R.  Co.  v.  Wimberly,  75  Ga. 
Consolidated    R.    Co.,    79    Conn.    565,    65       316,    58   Am.   Rep.   468. 
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arising  from  the  derailment  of  a  train,  by  reason  of  which  a  passenger's  baggage 
was  destroyed,  is  not  rebutted  by  the  fact  that  the  derailment  and  wrecking  of 
the  train  were  caused  by  a  shde  of  dirt  and  rocks  on  the  track.^^ 

Conversion. — Evidence  of  the  retention  of  plaintiff's  baggage  by  defendant 
after  a  refusal  to  give  him  checks  therefor,  and  a  subsequent  failure  to  deliver 
it  to  him  at  a  certain  point  on  the  road,  as  promised,  make  out  a  case  of  conver- 
sion sufficient  to  entitle  plaintiff  to  a  verdict.^^ 

Where  a  carrier  holds  baggage  as  warehouseman  only,  proof  that  it  was 
received  and  deposited  in  the  baggage  room,  and,  when  the  traveler  claimed  it, 
could  not  be  found,  will,  if  no  explanation  is  given,  warrant  a  verdict  in  his 
favor."*  And  evidence  showing  that  the  agent  of  a  carrier  undertook,  in  com- 
pliance with  a  passenger's  request,  to  store  her  trunk  at  the  point  of  her  destina- 
tion until  she  should  send  for  it,  but  that  he  failed  to  do  so  and  the  trunk  was 
stolen,  is  sufficient  to  warrant  a  recovery.^^ 

Custom  to  Carry  Bundles  of  Merchandise. — Evidence  that  passengers  on 
a  railroad  have  been  in  the  habit  of  carrying  with  them  bundles  of  merchandise 
without  objection  has  no  legal  tendency  to  prove  an  agreement  on  the  part  of  the 
company  that  such  bundles  are  to  be  regarded  as  part  of  the  passenger's  bag- 
gage.9« 

§  3526.  Questions  for  Court  or  Jury. — Delivery  to  Carrier. — The  ques- 
tion of  the  delivery  of  baggage  to  the  carrier  is  for  the  jury,  where  the  evidence 
is  conflicting  as  to  whether  the  baggage,  which  was  stolen,  was  delivered  at  the 
usual  and  proper  place  at  the  depot."^  And  whether  the  custom  has  been  es- 
tablished that  delivery  of  baggage  at  the  station  without  notice  to  the  carrier  is 
regarded  by  the  latter  as  a  delivery  to  its  servants  binding  upon  itself,  is  also  a 
question  for  the  jury.^* 

Delivery  to  Passenger. — Where  in  an  action  by  a  railroad  passenger  to  re- 
cover for  loss  of  her  baggage,  there  was  proof  that  on  her  arriving  at  her  destinaT 
tion  she  delivered  the  checks  therefor  to  the  baggage  master  on  his  assurance  that 
the  trunk  would  be  "just  as  safe  without  the  checks  as  with  them;"  that  a  few 
days  after,  on  her  calling  for  her  trunk,  it  could  not  be  found,  he  having  deliv- 
ered it  to  a  stranger ;  and  that  he  was  prohibited  by  the  company  from  thus  keep- 
ing baggage,  the  question  whether  there  was  a  delivery  of  the  trunk  to  her  by 
the  company  was  for  the  jury.""  And  where,  upon  a  passenger  arriving  at  the 
end  of  his  journey,  his  hand  baggage  was  taken  from  him  by  a  railway  porter 
to  be  placed  in  one  of  the  cabs  standing  at  the  station,  but  was  never  seen  again, 
and  it  was  shown  that  it  was  the  custom  of  the  railway  company  to  have  their 
porters  assist  in  transferring  baggage  from  the  coaches  to  cabs  at  its  stations,  it 
was  held  that  there  was  evidence  that  the  company  has  contracted  to  deliver  the 
carpet  bag  to  the  cab,  and  that  whether  the  plaintiff  had  accepted  a  delivery  on 
the  platform  was  a  question  for  the  jury.^ 

Whether  Person  Receiving  Baggage  Agent  of  Carrier  or  Passenger. — 
In  an  action  against  a  railroad  company  to  recover  the  value  of  certain  baggage, 
on  evidence  that  the  baggage  was  delivered  by  the  railroad  company  to  the  bag- 
gage master  of  a  connecting  steamboat  line  to  be  delivered  to  the  boat,  the  ques- 

92.  Thomas  v.  Southern  R.  Co.,  131  N.  96.  Custom  to  carry  bundles  of  mer- 
C.  590,  43  S.  E.  964.                                                  chandise. — Smith  v.  Boston,  etc.,  Railroad,. 

93.  Conversion.— McCormick    v.    Penn-       ^^.^^-  ^  f.^^-       ^  .  ^,  ^^.,  ,  . 
sylvania    Cent.    R.    Co.,    99    N.    Y.    65,    1       ^^\  S^^^^^   *°    earner.— McKibbin    v. 

N.  E.  99,  52  Am.  Rep.  6,  overruling  80  N.  S""  w  ^.°/o^""  ^-  *^°-'  ^^  ^'""-  ^^^'  ^'^ 
■y     qco  iN.    W.   1053. 

n^      <-      ■       1-  ui                    1.  98.     Question   as   to   custom. — Green   v. 

94     Carrier  liable   as   warehouseman.-  Milwaukee,   etc.,   R.   Co.,  41   Iowa  410. 

Fairfax  v.  New  York    etc.,  R.  Co     67  N.  99.    Delivery    to    passenger.-Matteson 

Y.  11,   reversing  40  N.  Y.  Super.   Ct.  128.  ^.  New  York,  etc.,  R    Co.,  76  N.  Y.  381. 

95.   Georgia   R.,   etc.,   Co.   v.   Thompson,  1.     Butcher   ii.    London    R.    Co     (Eng) 

86  Ga.  327,  13  S.  E.  640.  16    C.    B.    13. 
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tion  whether  such  baggage  master  was  the  agent  of  the  railroad  company  or  the 
agent  of  the  passenger  is  a  question  for  the  jury.^ 

Negligence  of  Carrier. — In  an  action  against  a  steamship  company  for  dam- 
ages for  the  loss  of  certain  baggage,  where  it  appears  that  the  vessel  stopped 
nowhere  until  the  port  of  destination  was  reached,  that  all  the  baggage  was  then 
placed  on  the  dock  without  system,  and  that  the  baggage  in  question  was  never 
delivered  to  the  owner,  the  question  of  negligence  is  for  the  jury.^  Where  a 
passenger  kept  his  baggage  in  his  state  room,  which,  by  the  custom  of  the  ship, 
was  kept  open ;  and  the  state  room  opened  on  a  passage  connected  with  the  cabin, 
and  lights  were  kept  burning,  and  a  watchman  was  on  duty  at  night  in  the  cabin, 
who  was  required  to  report  every  hour;  and  the  passenger's  baggage  was  stolen 
while  he  was  asleep ;  and  the  watchman  had  stopped  temporarily  when  reporting 
at  the  bridge,  and  state  rooms  on  both  sides  of  the  cabin  were  robbed  that  night; 
and  there  was  some  evidence  that  a  fellow  passenger,  who  had  a  state  room 
near,  was  the  thief,  whether  the  company  was  negligent  should  have  been  sub- 
mitted to  the  jury.*  The  question  whether  a  room  in  which  a  carrier  stored  the 
personal  baggage  of  a  passenger  on  reaching  its  destination  was  in  a  reasonably 
safe  condition  for  the  storage  of  baggage  is  for  the  jury.^  But  whether  a  car- 
rier used  ordinary  care  to  protect  a  passenger's  baggage  while  in  a  warehouse 
after  it  had  reached  its  destination  is  for  the  court,  rather  than  the  jury,  where 
the  facts  are  undisputed.'' 

What  Constitutes  Baggage.^ — See  ante,  "Questions  for  Court  or  Jury," 
§  3445. 

Reasonable  Opportunity  to  Call  for  and  Receive  Baggage. — What  con- 
stitutes a  reasonable  opportunity  for  passengers  to  call  for  and  receive  their 
baggage  after  its  arrival  at  destination  is  a  question  of  fact  for  the  jury,  depend- 
ent upon  the  circumstances  of  the  particular  case.''' 

Reasonable  Time  to  Call  for  Baggage. — See  ante,  "What  Constitutes  Rea- 
sonable Time,"  §  3501. 

Reasonable  Time  for  Checking  Baggage. — Plaintiff,  who  took  his  trunk 
to  defendant's  station  at  night,  12  hours  before  train  time,  intending  to  check 
it  as  baggage  the  next  morning,  and  knowing  that  defendant's  rules  prohibited 
the  checking  of  baggage  till  half  an  hour  before  train  time,  can  not  complain  that, 
in  an  action  to  hold  defendant  liable  as  carrier — it  having  been  burned  during 
the  night — the  court  submitted  to  the  jury  the  question  whether  the  limit  of  30 
minutes  was  unreasonable,  or  the  12  hours  a  reasonable  time.® 

2.    Whether   person   receiving   baggage  a  waybill,  after  they  had  been  reweighed. 

agent    of    carrier    or    passenger. — Mobile,  He  went  to  his  hotel  without  attempting 

etc.,    R.    Co.   V.   Hopkins,    41   Ala.   486,    94  to   get  them,  and  in  the  night  they  were 

Am.  Dec.  607.  burned  with  the  depot.     It  appeared  that 

3     Negligence    of   carrier.— Wheeler   v.  tiie    depot    was    closed    very    soon    after 

Oceanic   Steam   Nav.    Co.,   125   N.   Y.   155,  that   tram   left,   and   that   it  was   the   cus- 

26  N    E    248    21  Am.  St.   Rep.  729,  3  Sil-  to™  °^  travelmg  men  to  leave  their  trunks 

vernail    Ct.    App.    276,    reversing    52    Hun  at  the  depot  over  night.     The  hotel  por- 

75    5  N    Y    S.  101    22  N.  Y.  St.  Rep.  590.  ter   testified   that   on   special   request,   and 

'''.'„'  ,'■      r^  -D       „  surrender   of    checks,   trunks    were    some- 

P      ^Ifi"'"''"    Steamship    Co.   v.    Bryan,  ^j^^^^  j^j^   ^^^  ^^   ^^^  platform  when   the 

^^_    ^^      j-i-  r   1.  „   _      XT  Station    closed.      There    was    some    testi- 

5     Condition    o     baggage   room.-Nea-  ^^^^  ^^.^^.^  ^^^j^  ^^^^     ^^^^^  ^;^ 

«^,"  ,fi\T    K    .oi  '*'■•   ^^'^'°^^'   ^^^    ^^''-  trunks  without  special  pains.     Held,  that 

67,  3b  JN.  ii.  b'ii.  _  ,        ,  ,  it   was   for  the  jury  to   say  whether   rea- 

6.  When  facts,  undis.puted.— -Kahn  v.  sonable  facilities  were  extended  to  him, 
Atlantic,  etc.,  R.  Co.,  115  N.  C.  638,  20  ^-hg  special  arrangement  described  by  the 
S.   E.  169.  porter  being  unreasonable.     Dittman,  etc., 

7.  Reasonable   opportunity   to   call   for  Shoe  Co.  v.  Keokuk,  etc.,  R.  Co.,  91  Iowa 
baggage.— Zeigler  Bros.  v.  Mobile,  etc.,  R.  416,  59  N.  W.  257,  51  Am.  St.  Rep.  353. 
Co.,  87  Miss.  367,  39  So.  811.  8.    Reasonable   time  for   checking  bag- 
Plaintiff's  traveling  agent  arrived  at  K.  gage. — Goldberg  v.  Ahnapee,  etc.,  R.   Co., 

on  December  5th  by  th«  7:40  p.  m.  train,  80  N.  W.  920,  105  Wis.  1,  47  L.  R.  A.  221, 
with  two  trunks,  for  which  he  would  have  76  Am.  St.  Rep.  899,  17  Am.  &  Eng.  R. 
to  pay  overweight  charges  and  surrender       Cas.,   N.    S.,   65. 
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Notice  of  Contents  of  Receipt. — Whether  a  passenger,  who  has  accepted 
from  a  common  carrier  a  receipt  for  his  baggage,  has  taken  it  with  notice  of  its 
contents,  is  a  question  of  fact  for  the  jury.^ 

Knowledge  of  Limitation  of  Liability. — Where  a  notice  limiting  the  car- 
rier's liabihty  for  baggage  was  printed  on  the  back  of  a  passage  ticket  and  de- 
tached from  what  ordinarily  contains  all  that  is  material  for  the  passenger  to 
know,  it  was  held  in  an  action  to  recover  for  loss  of  baggage,  that  it  is  a  ques- 
tion for  the  jury  whether  plaintiff  knew  of  the  limitation  before  beginning  the 
journey,  i** 

Genuineness  of  Check  and  Authority  to  Direct  Return  of  Baggage.— 
Where  a  passenger,  who  was  traveling  with  plaintiff  as  her  husband,  presented 
a  check  for  plaintiff's  trunk,  and,  on  being  informed  of  its  nonarrival  requested 
the  agent  to  return  the  trunk  to  a  certain  place  which  was  done,  whether  the  check 
presented  by  the  passenger  was  the  genuine  check  issued  for  the  trunk  or  was 
forged,  and  whether  he  had  authority  to  direct  the  return  of  the  trunk,  was  for 
the  jury.  11 

§  3527.  Instructions. — An  instruction  in  an  action  for  injuries  to  baggage 
that,  when  the  railroad  gave  a  check  for  the  trunk  it  took  the  burden  of  care  in 
transporting  and  delivering  the  trunk,  is  not  erroneous  as  a  charge  on  the  facts. ^^ 
A  charge  that  baggage  is  whatever  a  passenger  takes  with  him  for  his  personal 
use  or  convenience,  according  to  the  habits  or  wants  of  the  class  to  which  he 
belongs,  either  with  reference  to  his  immediate  necessities  or  to  the  purposes  of 
the  journey,  properly  submits  to  the  jury  whether  shotguns  carried  by  a  passen- 
ger in  his  valise,  to  hunt  with  as  opportunity  presented,  are  baggage. ^^  Where 
plaintiff  was  in  the  habit  of  carrying  merchandise  in  his  trunk  as  personal  bag- 
gage, contrary  to  the  regulations  of  defendant  railroad,  in  an  action  against  de- 
fendant for  refusal  to  check  and  transport  plaintiff's  trunk,  an  instruction  which 
left  in  doubt  whether  the  occasion  alluded  to  therein  as  the  time  when  plaintiff 
had  not  endeavored  to  deceive  the  defendant  was  the  occasion  mentioned  in  the 
declaration,  or  some  former  occasion,  was  erroneous. i"*  Improper  instructions 
may  be  ground  for  reversal,  notwithstanding  proper  instruction  on  the  same  sub- 
ject had  been  previously  given. ^^ 

Refusal  to  Charge. — Where  a  chest  containing  property  belonging  to  two 
passengers  on  a  train,  to  whom  a  check  was  issued  jointly,  is  lost,  in  an  action  to 
recover  for  its  value  the  court's  refusal  to  charge  that,  as  the  evidence  showed 
some  of  the  articles  were  owned  in  severalty,  no  recovery  could  be  had  therefor, 

9.  Notice  of  contents  of  receipt — Ma-  tions. — Plaintiff,  a  passenger  on  defend- 
dan  V.  Slierard,  73  N.  Y.  339,  29  Am.  Rep.  ant's  steamboat,  op  retiring  at  night  to 
153.  the  berth  assigned  to  him,  placed  his  vest, 

10.  Knowledge  of  limitation  of  liabil-  in  which  were  $73  in  money,  a  gold 
ity. — Brown  v.  Eastern  R.  Co.  (Mass.),  watch,  gold  pen  and  pencil,  and  railroad 
11  Cush.  97;  Malone  v.  Boston,  etc.,  R.  tickets,  under  his  pillow.  When  he 
Corp.  (ilass.),  12  Gray  388,  74  Am.  t)ec.  awoke  in  the  morning,  the  vest  and  these 
598.  articles    had    been    stolen.      In    an    action 

11.  Genuineness  of  check  and  author-  against  defendant,  the  court  charged  the 
ity  to  direct  return  of  trunk. — St.  Louis,  jury  that,  if  it  was  negligent  for  plaintiff 
etc.,  R.  Co.  V.  Stone,  78  Ark.  318,  95  S.  to  have  the  amount  of  money  in  his 
W.    470.  berth,  instead   of  giving  it  to  defendant's 

12.  Instructions — Charge  on  facts. —  employees  to  take  care  of,  defendant  was 
Harzburg  &  Co.  v.  Southern  R.  Co.,  65  entitled  to  a  verdict;  and  that  plaintiff 
S.   C.  539,  44  S.  E.  75.  had    a   right   to    carry    such    articles    with 

13.  What  is  baggage. — Little  Rock,  etc.,  him  on  his  trip,  but  not  to  retain  them 
R.  Co.  V.  Record,  85  S.  W.  421,  74  Ark.  in  his  berth.  Held,  error,  for  which  a 
125,  109  Am.  St.  Rep.  67,  16  R.  R.  R.  664,  judgment  for  defendant  must  be  reversed, 
39  Am.  &  Eng.   R.  Cas.,   N.  S.,  664.  notwithstanding    proper     instructions    on 

14.  Refusal  to  check  and  transport  the  subject  had  been  previously  given, 
trunk.— Norfolk,  e*-.,  ^  Co  -  T—me,  85  Dunn  v.  New  Haven  Steamboat  Co.,  58 
Va.  217,  7  S.  E.  233,  1  L.  R.  A.  110.  Hun    461,    12    N.   Y.    S.    406,    35    N.   Y.    St. 

15.  Error  not  cured  by  other  instruc-       Rep.  351. 
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is  not  error,  the  evidence  being  admitted  without  objection,  and  no  motion  made 
to  sever  the  causes  of  action. ^^ 

§§  3528-3530.  Damages— §  3528.  Nominal  Damages.— Where  plain- 
tiff delivered  his  baggage  before  procuring  his  tickets,  and  subsequently  refused 
to  pay  a  charge  for  excess  baggage,  and  a  return  to  him  of  the  baggage  was  re- 
fused, it  having  been  put  on  the  car,  and  afterwards  he  waived  the  conversion 
by  agreeing  to  accept  the  baggage  at  the  point  of  destination,  where  it  was  de- 
stroyed by  a  fire  caused  by  lightning,  the  plaintiff  could  recover  nominal  dam- 
ages only.i'^  And  in  an  action  against  a  carrier  for  the  loss  of  laces,  an  heir- 
loom, where  no  evidence  is  given  by  plaintiff  as  to  the  value  of  such  laces  meas- 
ured by  a  money  standard,  nominal  damages  only  will  be  awarded.^** 

§  3529.  Punitive  or  Exemplary  Damages. — The  negligent  violation  of 
the  duties  of  a  carrier  to  a  passenger  will  not  justify  an  award  of  exemplary  dam- 
ages, unless  the  carrier  is  guilty  of  willfulness,  wantonness,  or  conscious  indif- 
ference to  consequences,  from  which  malice  will  be  inferred. i"  Where  a  ticket 
agent  refused  to  check  the  baggage  of  a  passenger  to  a  point  on  another  line  to 
which  the  passenger  had  bought  a  ticket,  because  under  the  rules  of  the  company 
he  could  only  check  to  the  junctional  point,  and  on  return  of  the  check  to  the 
junctional  point  he  threw  the  baggage  out  of  the  car  and  refused  to  take  further 
charge  of  it,  it  authorizes  a  recovery  of  punitive  damages  by  the  passenger. ^o  And 
where  a  passenger's  baggage  was  wrongfully  carried  beyond  the  station  at  which 
he  desired  it  delivered  to  him,  exemplary  damages  may  be  given  if  the  jury  be- 
lieve the  act  to  be  committed  willfully,  or  with  such  negligence  as  indicates  a 
wanton  disregard  of  the  rights  of  others. ^i  But  where  defendant  railroad  made 
an  earnest  effort  to  trace  and  deliver  plaintiff's  baggage  which  had  miscarried, 
an  inference  of  willful  misconduct  was  not  warranted,  and  plaintiff  could  not 
recover  punitive  damages  for  delay  in  delivery. ^^  i^  ^n  action  for  delay  in  de- 
livery of  baggage  punitive  damages  are  recoverable  for  any  willful  or  wanton 
failure  to  transport  the  baggage  with  reasonable  dispatch,  or  where  the  negligence 
is  so  gross  and  reckless  as  to  assume  the  nature  of  wantonness  and  willfulness. ^^ 
Punitive  damages  may  be  allowed  where  the  carrier  has  refused  to  allow  a  pas- 
senger to  board  its  car  with  proper  personal  baggage. ^^     And  it  has  been  held 

16.  Refusal  to  charge. — Anderson  v.  the  transportation  of  a  trunk  caused  by 
Wabash,  etc.,  R.  Co.,  65  Iowa  131,  31  N.  three  separate  and  distinct  acts  of  neg- 
W.    485.  ligence  on  the   part  of  the   carrier,  it  au- 

17.  Nominal  damages. — McCormick  v.  ihorized  punitive  damages.  Webb  v.  At- 
Pennsylvania   Cent.   R.   Co.,   80  N.  Y.  353.  lantic,  etc.,  R.  Co.,  76  S.  C.  193,   56  S.   E. 

18.  Fraloff  v.  New  York,  etc.,  R.  Co.,  954,  9  L.  R.  A.,  N.  S.,  1218,  11  Am.  & 
Fed.   Cas.  No.   5,025,  10  Blatchf.   16.  Eng.    Ann.    Cass    834. 

19.  Punitive  or  exemplary  damages. —  24.  Refusal  to  permit  passenger  to 
Chicago,  etc.,  R.  Co.  v.  Whitten,  90  Ark.  board  car  with  proper  baggage. — Where, 
462,  119  S.  W.  835,  32  R.  R.  R.  152,  55  in  an  action  against  a  street  railway  corn- 
Am.  &  Eng.  R.  Cas.,  N.  S.,  153,  21  Am.  &  pany  for  refusal  to  permit  plaintiff  to 
Eng.  Ann.  Cas.  726.  board    a    car,    the    evidence    showed    that 

20.  Refusal  to  check  beyond  own  line.  plaintiff  and  the  conductor  had  had  a 
— Sullivan  v.  Southern  Railway,  74  S.  C.  previous  difficulty,  that  plaintiff  attempted 
377,  54  S.   E.  586.  to  board  the  car  in  a  proper  manner  and 

21.  Baggage  carried  beyond  station. —  with  proper  personal  baggage,  consisting 
Pittsburgh,  etc.,  R.  Co.  v.  Lyon,  123  Pa,  of  a  small  piece  of  ice  so  wrapped  as  to 
140,  16  Atl.  607,  10  Am.  St.  Rep.  517,  2  prevent  leakage,  that  he  informed  the 
L.   R.   A.   489.  conductor  of  the  urgency  of  his  carrying 

22.  Effort  to  trace  baggage. — Black  v.  the  ice  to  a  sick  man,  that  plaintiff  of- 
Atlantic,  etc.,  R.  Co.,  82  S.  C.  478,  64  S.  fered  to  stay  on  the  platform  with  the 
E.  418.  ice  and  to  pay  for  its  transportation,  but 

23.  Delay  in  delivery. — Webb  v.  Atlan-  that  the  conductor  rudely  shut  the  gate 
tic,  etc.,  R.  Co.,  76  S.  C.  193,  56  S. '  E.  and  would  not  let  him  get  aboard,  and 
954,  9  L.  R.  A.,  N.  S.,  1318,  11  Am.  &  ihat  the  conductor  following  on  the  next 
Eng.  Ann.   Cas.   834.  car   permitted    plaintiff   to    board    the    car 

Several  distinct  acts  of  negligence. —  with  the  ice,  there  was  evidence  of  willful 
Where  there  was  a  delay  of  four  days  in       invasion    of    plaintiff's     rights,    justifying 
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that  if  a  street  railway  waived  its  rule  prohibiting  passengers  from  bringing  large 
and  unwieldly  articles  into  the  car  by  permitting  a  passenger  to  bring  a  grapho- 
phone  horn  into  the  car  with  him,  it  will  be  held  liable  to  punitive  damages  for 
afterwards  refusing  to  allow  plaintifiE  to  become  a  passenger  with  a  graphophone 
horn. 2" 

§  3530.  Compensatory  Damages. — Loss  of  Baggage. — In  an  action  for 
damages  for  the  loss  of  baggage  the  measure  of  damages  is  the  value  of  the  prop- 
erty at  the  place  of  its  destination,^  without  taking  into  account  any  expense  in- 
curred in  the  effort  to  recover  it,  or  in  being  deprived  of  its  use,  or  in  the  pur- 
chase of  other  material,  where  there  was  no  notice  to  the  carrier  of  special 
circumstances. 2'  Where  the  baggage  consisted  in  part  of  articles  of  clothing, 
the  passenger  is  entitled  to  recover  the  full  value  of  such  clothing  for  use  to  him, 
and  not  merely  what  it  may  be  sold  for  in  money. ^^  If  there  is  no  proof  of  the 
value  of  the  contents  of  a  lost  trunk,  or  of  what  they  consisted,  the  jury  may  give 
damages  proportioned  to  the  value  of  the  articles,  which  they,  in  their  judg- 
ment, think  the  trunk  did  and  might  fairly  contain. ^s 

Injury  to  Baggage. — In  an  action  against  a  carrier  for  damage  to  baggage 
consisting  of  household  goods  or  wearing  apparel,  the  measure  of  damages  is  the 
difference  in  their  actual  value  prior  and  subsequent  to  the  injury,  and  not  the  dif- 
ference in  the  market  value  of  similar  goods  at  such  time,  at  the  nearest  place 
where  such  market  obtains. ^"^ 

Tender  of  Damaged  Baggage  in  Action  for  Loss. — Where  in  an  action 
for  loss  of  baggage,  defendant  on  the  day  of  trial  produced  the  baggage,  which  it 
tendered  to  plaintiff,  who  refused  to  accept  it,  the  measure  of  damages  was  any 
reasonable  loss  and  expense  occasioned  by  the  delay,  together  with  the  value  of 
the  goods  at  the  time  and  place  they  should  have  been  delivered,  less  their  value 
according  to  their  condition  at  the  time  and  place  of  tender. ^^  But  it  is  held  that 
a  passenger  after  bringing  an  action  for  damages  for  the  loss  of  a  trunk,  and 
after  the  original  answer  generally  denying  the  complaint  has  been  filed,  is  not 
bound  to  accept,  when  tendered,  the  property  concerning  which  the  action  has  been 
brought,  and  to  recover  only  for  the  detention  and  any  damage  to  the  property.^^ 

Delay  in  Delivery. — The  measure  of  damages  for  failure  of  a  carrier  to  de- 
liver promptly  a  traveling  man's  sample  trunks,  which  the  carrier  received  with 
knowledge  of  their  contents,  is  the  value  of  the  use  of  the  property  during  the 
delay,^^  including  such  incidental  expenses  and  damages  as  were  in  the  contempla- 
tion of  the  parties  when  the  contract  was  entered  into.^*  Thus,  the  passenger 
may  recover  for  the  loss  of  his  time  in  going  from  the  town  where  the  trunks 
were  checked  to  the  town  where  they  should  have  been  delivered,  and  return,  and 
the  expense  of  the  trip,  and  the  profit  on  sales  that  he  could  have  made.^^     He 

punitive   damages.     Mcintosh  v.  Augusta,  R.    Co.    v.    Dickerson,    29    Okla.    386,    118 

etc.,  R.   Co.,  87  S.   C.   181,  69   S.  E.  159,  30  Pac.    140. 

L.  R.  A.,  N.  S.,  889.  31.    Tender  of  damaged  baggage  in  ac- 

25.  Vlasservitch  v.  Augusta,  etc.,  R.  *»""  for  loss.— Wall  v.  Atlantic,  etc.,  Rail- 
Co.,    85    S.    C.    291,    67    S.    E.    306,    35    R.    R.  road,    71    S.   C.   337,    51    S.    E.    95. 

R.  721,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  721.  32.    Where  passenger  not  bound  to  ac- 

26.  Loss  of  baggage.-Lake  Shore,  etc.,  "^fP*     damaged     baggage.-Lake     Shore 
R.    Co.    V.    Warren,    3    Wyo.    134,    6    Pac!  ?t^-   Jl'^  ^o.    v.    Warren,    3    Wyo.    134,    6 
724;    Turner   v.    Southern    Railway,    75    S.  ^^S^'  ^i.*-,       ■      ,  ,.               r-     ,    ■           n-u- 
C.  58,  54  S.  E.  825,  7  L.  R.  A.,  N.  S.,  188.  ^S.   Delay  in  delivery.--Conheim  v.  Chi- 

„„     T,                    c      *:,          T,    -1             r,„    c  '^^SO'   ^tc.,   R.   Co.,    104   Mmn.   312,    116   N. 

n    -'o    Tq""^''  Ji-^rr     t^"a    ^^t'^c^'  7cl  ^^  W.   581,   17   L.   R.  A.,   N.   S.,   1091,   15   Am. 

C.  o8,  o  S.  E.  82o,  7  h.  R.  A.,  N.  S.,  188.  &  E„g.  Ann.   Cas.  389;   Brooks  i.   North- 

28.  Fairfax  v.  New  York,  etc.,  R.  Co.,  ern  Pac.  R.  Co.,  58  Ore.  387,  114  Pac.  949. 
73  N.  Y.  167,  29  Am.  Rep.  119,  cited  in  34.  Conheim  v.  Chicago,  etc.,  R.  Co., 
Lake  Shore,  etc.,  R.  Co.  v.  Warren,  3  104  Minn.  312,  116  N.  W.  581,  17  L.  R. 
Wyo.    134,    6    Pac.    724.  A.,  N.  S.,  1091,  15  Am.  &  Eng.  Ann.  Cas. 

29.  Dill   V.    South    Carolina   R.    Co.    (S.  389. 

C),  7  Rich.  L.  158,  62  Am.  Dec.  407.  35.    Carnahan    v.     Chesapeake,     etc.,     R- 

30.  Injury  to  baggage.— St.   Louis,   etc.,       Co.,  145   Ky.  676,   141   S.  W.  49. 
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may_  recover  for  all  injury  to  the  special  business  attributable  to  the  delay,  in- 
cluding the  expense  and  loss  of  time  incurred  in  a  search  for  the  delayed  bag- 
gage. This  does  not  include  speculative  profits  resting  on  the  mere  hope  of  par- 
ticular future  transactions.^**  In  an  action  by  a  passenger  against  a  railroad  com- 
pany for  delay  in  the  transportation  of  his  baggage,  plaintiff  may  recover  the 
damages  sustained  by  him  by  being  compelled  to  buy  clothes  to  replace  those  with 
his  baggage;  also  the  damages  sustained  in  waiting  for  the  arrival  of  the  bag- 
gage.^'' The  measure  of  damages  for  delay  in  the  transmission  of  baggage,  by 
which  a  passenger  was  delayed  in  his  journey,  is  not  the  difference  in  value  of  the 
goods  when  they  did  arrive  from  what  it  would  have  been  had  they  arrived  on 
time.^^ 

Special  Damages.; — A  passenger  can  not  recover  special  damages  for  failure 
to  deliver  his  baggage  in  time,  unless  the  carrier  had  notice  of  the  special  circum- 
stances at  the  time  of  receiving  the  baggage.^^  ' 

Expenses  of  Search. — In  an  action  by  a  passenger  against  a  common  carrier 
for  loss  of  baggage,  as  a  general  rule  he  can  not  recover  for  his  expenses  in 
searching  for  his  baggage.*'^ 

Mental  Suffering. — In  an  action  against  a  carrier  for  damage  to  a  trunk  and 
contents,  plaintiff  is  not  entitled  to  recover  for  mental  suffering.*^ 

36.  Strange  v.  Atlantic,  etc.,  R.   Co.,  77       S.  E.  734. 

S.  C.  183,  57  S.  E.  734.  40.      Expenses     of     search. — Mississippi 

37.  International,   etc.,   R.    Co.   v.   Phil-  Cent.  R.  Co.  v.  Kennedy,  41  Miss.  671. 
ips,   63   Tex.   590.  41.    Mental  suffering. — Cliicago,  etc.,   R. 

38.  International,  etc.,  R.  Co.  v.  Phil-  Co.  v.  Whitten,  90  Ark.  463,  119  S.  W. 
ips,    63    Tex.    590.  835,   33   R.   R.   R.   152,    55   Am.    &   Eng.    R. 

39.  Notice  of  special  damages. — Strange  Cas.,  N.  S.,  153,  21  Am.  &  Eng.  Ann. 
V.  Atlantic,   etc.,   R.   Co.,  77   S.   C.   182,   57  Cas.   736. 
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B.  Operation  and  Eflfect  in  General,  §  3537. 

C.  Breach  of  Contract  to  Reserve  Berth,  §  3538. 

D.  Contract  for  Use  of  Berth  in  Daytime,  §  3539. 

E.  Failure  of  Railroad  Company  to  Haul  Sleeper,  §  3540. 

F.  Voluntary  Abandonment  of  Contract  Rights,  §  3541. 

G.  Right  of  Husband  and  Wife  to  Occupy  Same  Berth,  §  8542. 
H.   Condition  Precedent  to  Rescission  of  Contract,  §  3543. 

I.  Implied  Agreement  of  Passenger,  §  3544. 

V.  Duties  and  Liabilities  as  to  Person  of  Passenger,  §§  3545-3548. 

A.  In  General,  §  3545. 

B.  Assaults,   Insults,  etc.,   §  3546. 

C.  Duty  as  to  Discharging  Passengers,  §  3547. 

D.  Contributory   Negligence   of   Passenger,   §   3548. 

VI.  Ejection  of  Passengers,  §§   3549-3557. 

A.  Right  to  Eject,  §  3549. 

B.  Liability  for  Wrongful   Ejection,   §§   3550-3551. 

a.  In  General,  §  3550. 

b.  Ejection  by  Railway  Company,  §  3551. 

C.  Grounds  for  Ejection,  §§  3552-3555. 

a.  Failure  to   Pay  Fare,   §  3552. 

b.  Failure  to   Procure   Proper  Railroad  Ticket,  §  3553. 

c.  Loss  of  Ticket,  §   3554. 

d.  Bringing  Improper  Articles  into  Car,  §  3555. 

D.  What  Constitutes  Ejection,  §  3556. 

E.  Manner  of  Ejection,  §  3557. 

VII.  Duties  and  Liabilities  as  to   Property  of  Passengers,   §§  3558-3573. 

A.  Nature  of  Liability,  §  3558. 

B.  Duty  to  Protect  Property,  §§  3559-3564. 

a.  In  General,  §  3559. 

b.  While   Passengers   Are   Asleep,   §   3560. 

c.  While  Passengers  Are  in  Toilet  Room,  §  3561. 

d.  Passenger  Sleeping  in  Smoker,  §  3562. 

e.  Duty  to  Anticipate  Presence  of  Thief,   §  3663. 

f.  Duty  of  Ticket  Agent  to   Remove  Thief,   §  3564. 

C.  Property  Left  in  Car,  §  3565. 

D.  Thefts  by  Fellow  Passengers,  §  3566. 

E.  Thefts   by   Employees,   §   3567. 

F.  Nature  and  Amount  of  Property  as  Affecting  Liability,  §  3568. 

G.  Custody  of  Property  as  Affecting  Liability,  §  3569. 
H.  Limitation   of  Liability,   §   3570. 

I.  Contributory  Negligence,  §§  3571-3573. 
a.  In   General,  §   3571. 
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b.  What   Constitutes   Contributory  Negligence,   §  3572. 

c.  Where  Property  Stolen  by  Employees,  §  3573. 
VIII.  Liability  of  Railway  Company,  §  3574. 

IX.  Joint  Liability  of  Sleeping  Car  and  Railway  Companies,   §   3575. 
X.  Actions,  §§  3576-3587. 

A.  Nature  of  Action,  §  3576. 

B.  Parties,  §  3577. 

C.  Pleading,   §§   3578-3579. 

a.  Declaration  or  Complaint,  §  3578. 

b.  Necessity  for  Pleading  Contributory  Negligence,   §  3579. 

D.  Issues,  Proof  and   Variance,   §   3580. 

E.  Presumptions  and  Burden  of  Proof,  §  3581. 

F.  Admissibility    of   Evidence,    §§    3582-3584. 

a.  In    General,    §    3583. 

b.  In  Actions  for  Wrongful  Ejection,  §  3583. 

c.  In  Actions  for  Loss  of  Property,  §  3584. 

G.  Weight  and  Sufficiency  of  Evidence,  §  3585. 
H.  Instructions,  §  3586. 

I.  Questions  for   Court  or  Jury,   §   3587. 
XI.  Damages,   §§  3588-3595. 

A.  Nominal  Damages,  §  3588. 

B.  Punitive  Damages,  §  3589. 

C.  Compensatory   Damages,  §§  3590-3594. 

a.  In  General,  §  3590. 

b.  Mental  Suffering,  §  3591. 

c.  Physical   Suffering^   §   3593. 

d.  Remote   Damages,   §  3593. 

e.  Damages  in  Contemplation  of  Parties,  §  3594. 

D.  Excessiveness  of  Damages,  §  3595. 

§  3531.  Nature  of  Liability  in  General. — Palace  and  sleeping  car  com- 
panies are  not,  properly  speaking,  engaged  in  transportation.  They  offer  to  those 
to  be  transported  by  railway  companies  the  comforts  and  convenience  of  their 
cars  and  the  services  of  their  employees.  They  are  not  common  carriers,  and  in 
no  proper  sense  can  they  be  held  liable  as  such.i    They  have  no  control  over  the 

1.     Nature    of    liability — Not    liable    as  New    York. — Carpenter    v.    New    York, 

common  carriers. — United  States. — Lemon  etc.,  R.  Co.,  10  N.  Y.  St.  Rep.  713. 

V.   Pullman   Palace   Car   Co.,   53   Fed.  363;  Ohio.— Falls    River,    etc.,    Mach.    Co.    v. 

Meyer  v.   St.   Louis,   etc.,   R.   Co.,   58   Am.  Pullman    Palace    Car    Co.,    4    N.    P.    26,    6 

&  Eng.  R.   Cas.  Ill,  54  Fed.  116,  4  C.  C.  O.  Dec.   85. 

A.  321;  Blum  v.  Southern  Pullman  Palace  Tennessee. — Nashville,     etc.,    R.    Co.      v. 

Car  Co.,  Fed.  Cas.  No.  1,574,  1  Flip.  500,  Lillie,   112   Tenn.   331,   78   S.   W.   1055,   105 

21  Am.    &   Eng.   R.   Cas.   447;    Calhoun  v.  Am.   St.    Rep.   947. 

Pullman    Palace    Car    Co.,    149    Fed.    546.  Texas. — Dargan   v.   Pullman   Palace   Car 

Alabama. — Pullman    Palace    Car    Co.    v.  Co.,    2    Texas    App.    Civ.    Cas.,    §    691,    26 

Adams,  130  Ala.  581,  24  So.  921,  45  L.  R.  Am.    &   Eng.    R.    Cas.    149;    Pullman    Pal- 

A.    767,    74    Am.    St.    Rep.    53;    Cooney   v.  ace    Car    Co.    v.    Pollock,    69    Tex.    130,    5 

Pullman  Palace   Car  Co.,   131  Ala.  368,  35  S.  W.  814,   5  Am.   St.   Rep.  31,   34  Am.   & 

So.  713,   53  L.   R.  A.  690.  Eng.    R.    Cas.    217;    Pullman    Palace    Car 

Georgia.— Pullman's    Palace    Car    Co.    v.  Co.   v.   Matthews,   74   Tex.   654,   13    S.   W. 

Hall,  106  Ga.  765,  33  S.  E.  933,  44  L.  R.  A.  744,    15    Am.    St.    Rep.    873;    Stevenson    v. 

790,   71   Am.    St.    Rep.   393.  Pullman  Palace  Car  Co.  (Tex.  Civ.  App.), 

Illinois. — Pullman     Palace     Car     Co.     v.  36   S.   W.   113;   Belden  v.   Pullman   Palace 

Smith,   73    111.   360,   24   Am.   Rep.    258.  Car  Co.   (Tex.  Civ.  App.),  43  S.  W.  33. 

Indiana. — Voss  v.  Cleveland,  etc.,  R.  Co.,  The  Mississippi  constitution,  §  195,   de- 

16   Ind.   App.   371,   43   N.   E.   20,  44   N.   E.  clares    that    sleeping    car    companies    are 

1010,   3   Am.    &   Eng.   R.   Cas.,   N.   S.,   437.  common   carriers.     Pullman   Co.  v.   Kelly, 

Kentueky. — Pullman    Palace    Car    Co.   v.  86   Miss.   87,   38    So.   317;    Pullman   Palace 

Gaylord,  9  Ky.  L.  Rep.  58.  Car  Co.  v.  Lawrence,  74  Miss.  782,  22  So. 

Missouri. — Scaling     v.     Pullman     Palace  53,    wherein   the    court   said,   "They   seem 

Car   Co.,   34   Mo.   App.   39.  to    be    quasi    common    carriers." 
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v'ontract  for  transportation  and  are  not  responsible  for  the  manner  in  which  it  is 
performed  ;2  their  contract  being  to  lodge  the  passengers.*  And  while  sleeping 
car  companies  bear  a  relation  to  the  public  somewhat  similar  to  that  occupied  by 
innlceepers,  insomuch  as  they  furnish  sleeping  accommodations  to  the  traveling 
public,  they  are  not  liable  as  innkeepers.*  But  in  one  case  it  has  been  held  that 
insofar  as  they  render  service  similar  in  kind  to  innkeepers,  they  are  subject  to 
the  same  liabilities.^  The  character  and  extent  of  the  obligations  resting  upon 
sleeping  car  companies  have  not  yet  been  defined  with  exactness,  and  may  in 
some  particulars  be  dependent  upon  the  relation  existing  between  them  and  the 
railway  company  upon  whose  line  their  cars  are  used.*     They  are  pubhc  service 


2.  Calhoun  v.  Pullman  Co.,  159  Fed. 
387,  86  C.  C.  A.  387,  affirming  149 
Fed.  546;  See  Nashville,  etc.,  R.  Co. 
V.  Lillie,  113  Tenn.  331,  78  S.  W.  1055, 
105  Am.  St.  Rep.  947;  Pullman's  Palace 
Car  Co.  V.  King,  99  Fed.  380,  39  C.  C.  A. 
573. 

3.  Pullman  Palace  Car  Co.  v.  Ga- 
vin, 93  Tenn.  (9  Pickle)  53,  23  S.  W.  70, 
21   L.   R.  A.  298,   42  Am.   St.   Rep.   902. 

4.  Not  liable  as  innkeepers. — United 
States. — Blum  v.  Southern  Pullman  Palace 
Car  Co.,  Fed.  Cas.  No.  1,574,  1  Flip.  500, 
21   Am.    &   Eng.    R.    Cas.   447. 

Alabama.  —  Pullman  Palace  Car  Co.  v. 
Adams,  120  Ala.  581,  24  So.  921,  45  L. 
R.   A.    767,    74   Am.    St.    Rep.    53. 

Georgia. — Pullman's  Palace  Car  Co.  v. 
Hall,  106  Ga.  765,  32  S.  E.  923,  44  L.  R. 
A.   790,   71  Am.   St.  Rep.  293. 

Illinois. — Pullman  Palace  Car  Co.  v. 
Smith,    73    111.    360,    24   Am.    Rep.    258. 

Kentucky. — Pullman  Palace  Car  Co.  v. 
Gaylord,  9   Ky.  L.  Rep.  58. 

Mississippi. — See  Pullman  Palace  Car 
Co.  V.  Lawrence,   74   Miss.   782,  22  So.   53. 

Ohio. — Falls  River,  etc.,  Mach.  Co.  v. 
Pullman  Palace  Car  Co.,  4  N.  P.  26,  6 
O.   Dec.   85. 

.  Tennessee. — Nashville,  etc.,  R.  Co.  v. 
Lillie,  112  Tenn.  331,  78  S.  W.  1055,  105 
Am.  St.  Rep.  947. 

Texas. — Stevenson  v.  Pullman  Palace 
Car  Co.  (Tex.  Civ.  App.),  23  S.  W.  112; 
Dargan  v.  Pullman  Palace  Car  Co.,  2 
Texas  App.  Civ.  Cas.,  §  091,  2b  Am.  & 
Eng.  R.  Cas.  IV.);  Belden  v.  Pullman  Pal- 
ace Car  Co.  (Tex.  Civ.  App.),  43  S.  W. 
22;  Pullman  Palace  Car  Co.  v.  Matthews, 
74  Tex.  654,  12  S.  W.  744,  15  Am.  St.  Rep. 
873;  Stevenson  v.  Pullman  Palace  Car  Co. 
(Tex.  Civ.  App.),  32  S.  W.  335. 

Innkeepers  and  sleeping  car  compa- 
nies distinguished. — In  Blum  v.  Southern 
Pullman  Palace  Car  Co.,  Fed.  Cas.  Xo. 
1,574,  1  Flip.  500,  21  Am.  &  Eng.  R.  Cas. 
447,  holding  that  there  are  good  reasons 
for  not  extending  the  liability  of  an  inn- 
keeper to  the  proprietor  of  a  sleeping 
car,  the  court  said:  "First,  the  peculiar 
construction  of  sleeping  cars  is  such  as 
to  render  it  almost  impossible  for  the 
company,  even  with  the  most  careful 
watch,  to  protect  the  occupants  of  berths 
from  being  plundered  by  the  occupants 
of  adjoining  sections.  All  the  berths 
open   upon    a   common   aisle,   and   are   se- 


cured only  by  a  curtain,  behind  which  a 
hand  may  be  slipped  from  an  adioining 
or  lower  berth  with  scarcely  a  possibility 
of  detection.  Second,  as  a  compensation 
for  his  extraordinary  liability,  the  inn- 
keeper has  a  lien  upon  the  goods  of  his 
guests  for  the  price  of  their  entertain- 
ment. I  know  of  no  instance  where  the 
proprietor  of  a  sleeping  car  has  ever  as- 
serted such  lien,  and  it  is  presumed  that 
none  such  exists.  The  fact  that  he  is  paid 
in  advance  does  not  weaken  the  argument, 
as  innkeepers  are  also  entitled  to  pre- 
payment. Third,  the  innkeeper  is  obliged 
to  receive  every  guest  who  applies  for 
entertainment.  The  sleeping  car  receives 
only  first-class  passengers  traveling  upon 
that  particular  road,  and  it  has  not  yet 
been  decided  that  it  is  bound  to  receive 
those.  Fourth,  the  innkeeper  is  bound 
to  furnish  food  as  well  as  lodging  and  to 
receive  and  care  for  the  goods  of  his 
guests,  and,  unless  otherwise  provided 
b3  statute,  his  liability  is  unrestricted  in 
amount.  The  sleeping  car  furnishes  p.' 
bed  only,  and  that,  too,  usually  for  a  sin- 
gle night.  It  furnishes  no  food,  and  re- 
ceives no  luggage,  in  the  ordinary  sense 
of  the  term,  "rhe  conveniences  of  the 
toilet  are  simply  an  incident  to  the  lodg-' 
ing.  Fifth,  the  conveniences  of  a  public 
inn  are  an  imperative  necessity  to  the 
traveler,  who  must  otherwise  depend  on 
private  hospitality  for  his  accommoda- 
tion, notoriously  an  uncertain  reliance. 
The  traveler  by  rail,  however,  is  under 
no  obligation  to  take  a  sleeping  ca:r.  The 
railway  offers  him  an  ordinary  coach, 
and  cares  for  his  goods  and  effects  in  a 
van  especially  provided  for  that  purpose. 
Sixth,  the  innkeeper  may  exclude  from 
his  house  every  one  but  his  own  servants 
and  guests.  The  sleeping  car  is  obliged 
to  admit  the  employees  of  the  train  to 
collect  fares  and  control  its  movements. 
Seventh,  the  sleeping  car  can  not  even 
protect  its  guests,  for  the  conductor  of 
the  train  has  a  right  to  put  them  off  for 
nonpayment  of  fare,  or  violation  of  its 
rules   and  regulations." 

5.  Pullman  Palace  Car  Co.  v.  Lowe,  28 
Neb.  239,  44  N.  W.  226,  40  Am.  &  Eng.  R. 
Cas.  637,  6  L.  R.  A.  809,  26  Am.  St.  Rep. 
325. 

6.  Meyer  v.  St.  Louis,  etc.,  R.  Co.,  54 
Fed.  116,  4  C.  C.  A.  221,  58  Am.  &  Eng. 
R.  Cas.  111. 
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corporations/  and  owe,  by  force  of  law,  independently  of  contract,  certain  duties 
to  the  public  as  common  carriers.^ 

§  3532.  Statutory  Regulations  as  to  Empty  Berths. — It  has  been  held 
that  a  statute  providing  that  the  upper  berths  in  sleeping  cars  shall  be  closed  when 
unoccupied,  at  the  option  of  the  occupant  of  the  lower  berth,  is  not  sustainable  as 
a  regulation  for  the  promotion  of  public  health,  as  the  option  given  to  the  occu- 
pant of  the  lower  berth  indicates  that  it  was  to  promote  private  rather  than  public 
interests.^ 

§§  3533-3535.   Duty  to  Receive  Passengers— §  3533.   In  General.— 

The  duty  of  palace  and  sleeping  car  companies  to  receive  all  proper  persons  as 
passengers  is  based  on  reasons  very  similar  to  those  for  which  carriers  in  general 
are  required  to  accommodate  all  proper  persons. i°  The  liability  of  such  companies 
to  persons  seeking  their  accommodations  rests  solely  on  the  breach  of  their  im- 
plied obligation  to  furnish  such  accommodations  as  they  hold  themselves  out  as 
offering  to  the  public^^  So,  where  a  passenger,  who,  under  the  rules  of  a  sleep- 
ing car  company,  is  entitled  to  a  berth  upon  payment  or  tender  of  the  usual  fare, 
and  to  whom  no  personal  objection  attaches,  enters  the  company's  car  at  a  proper 
time  for  the  purpose  of  procuring  accommodation,  and  in  an  orderly  and  respect- 
ful manner  applies  for  a  berth,  offering  to  pay  or  tendering  the  customary  price 
therefor,  the  company  is  bound  by  law  to  furnish  it,  provided  it  has  a  vacant  one 
at  its  disposal. 12  But  a  sleeping-car  company  has  the  right  to  sell  a  whole  section 
to  one  person,  and  no  cause  of  action  arises  from  the  refusal  of  its  conductor  to 
sell  the  upper  berth  in  such  section  to  another  passenger,  though  that  berth  was 
in  fact  unoccupied. 1^  And  where  a  berth  has  been  sold  for  occupancy  to  a  cer- 
tain point,  no  cause  of  action  arises  for  the  refusal  of  the  conductor,  before  that 
point  is  reached,  to  sell  another  person  a  ticket  entitling  him  to  such  berth  from 
there  to  the  end  of  the  journey. i* 

Discrimination — Reasonable  Regulation. — A  sleeping-car  company  is  ob- 
ligated, independent  of  contract,  like  a  common  carrier,  to  treat  all  persons  with- 
out unjust  discrimination,  and  is  liable  for  breach  of  such  duty  to  the  party  in- 
jured.15  Yet  the  right  of  a  person  to  a  berth  or  passage  on  a  sleeping  car  is  not 
unlimited,  but  is  subject  to  reasonable  regulations. ^^  A  regulation  excluding  in- 
sane persons  is  reasonable. ^'^    And  a  sleeping  car  company  is  not  bound  to  admit 

7.  Are    public    service    corporations. — '  10.   Duty    to    receive    passengers. — See 

Pullman   Co.  v.   Riley,  5  Ala'.  App.   561,  59  ante,  "In  General,"  §  3118. 

So.    761;    Pullman    Co.    v.    Lutz,    154   Ala.  11.  Calhoun  v.  Pullman  Palace  Car  Co., 

517,  45  So.  675,  14  L.  R.  A.,  N.  S.,  907.  149    Fed.    546;    Pullman's    Palace    Car   Co. 

8.  Nevin    v.    Pullman    Palace    Car    Co.,  v.  King,  99  Fed.  380,  39  C.  C.  A.  573. 

106   111.   222,   4   Ky.   L.   Rep.   926,   46   Am.  13.    Nevin   v.   Pullman   Palace   Car   Co., 

Rep.    688,    cited    in    Pullman    Palace    Car  106  111.    222,    4  Ky.    L.    Rep.  926,  46  Am. 

Co.  V.  Lawrence,  74  Miss.  782,  22  So.  53.  Rep.    688.     See    Pullman   Palace    Car   Co. 

See   post,   "Duty  to   Receive   Passengers,"  v.  Lawrence,  74  Miss.  782,  23  So.  53. 

§§  3533-3535.  13.  Refusal  to  sell  engaged  but  unoccu- 

9.  Statutory  regulations  as  to  empty  pied  berth. — Searles  v.  Mann  Boudoir 
berths.— Stale    v.    Redmon,    134    Wis.    89,  Car  Co.,  45  Fed.  330. 

114   N.   W.   137,    143,    wherein    the   court  14.  Refusal  to  sell  berth  before  vacated 

said:  "The  law  is  not,  in  reality,  a  police  by    occupant.— Searles    v.    Mann    Boudoir 

regulation    but    an    unwarranted    interfer-  q^j.  Qq     45  pg^j    339 

ence  with  property  rights;  an  attempt  in  ^g_    Discrinunation.-Nevin    v.    Pullman 

the  circumstances  specified  to  give  to  any  p  ,        ^      ^              jjl 

person,  at  his  option,  who  pays  for  apart  g^      ^g  ^^    ^^                               ^              P 

of  a  section  in  a  sleeping  car  the  use,  free  „     t%             ,  ,               ,    .          ... 

of  charge,  of  the  balance  thereof.  *     *     *  16.    Reasonable     regulation     bmding.— 

It  is  not  intended  to  foreclose  the  ques-  Pullman   Co.   -ik   Krauss    145   Ala.   395,   40 

tion  of  whether  the  scope  of  police  power  So.  398,  4_  L.  R.  A.,  N.  _S.,  103. 

extends  to  preventing,  as  a  rule,  the  let-  RegulaUons    as    to     tickets.— See     post, 

ting    down   of    upper    berths  in    sleeping  Regulations    as    to   Tickets,"    §    3535. 

cars   when    not    occupied    or    engaged,    in  17.    Insane    persons. — Pullman     Co.     v. 

cases    where     the   lower    ones  are    occu-  Krauss,  145  Ala.  395,  40  So.  398,  4  L.  R. 

pied."  A.,  N.  S.,  103. 

4   Car— 7 
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persons  as  passengers  on  its  cars  who  are  afflicted  with  a  contagious  or  infectious 
disease,  so  that  there  would  be  a  probabiHty  of  other  passengers  contracting  the 
same.^* 

Right  of  Railway  Company  to  Determine. — A  sleeping  car  company  not 
being  a  common  carrier,  and  its  cars  being  under  the  control  of  the  railroad  com- 
pany, except  as  to  furnishing  lodging  to  those  who  may  pay  for  it,  the  agents  of 
the  railroad  company  are  entitled  to  determine  who  shall  occupy  the  sleeping  cars, 
as  part  of  the  train. i® 

§  3534.  Right  to  Demand  Compensation. — The  payment  of  first-class 
fare  does  not  entitle  one  to  demand  carriage  in  a  car  equipped  with  adjustable  re- 
clining chairs  and  lavatory  and  served  by  a  special  porter.  And  where  a  railway 
company  furnishes  sufficient  first-class  cars  with  the  usual  appliances  and  service, 
for  the  accommodation  of  those  entitled  to  first-class  passage,  and  upon  the  same 
train  carries  a  chair  car  which  furnishes  extra  service  and  accommodations,  it 
may  lawfully  demand  a  reasonable  extra  compensation  of  passengers  who  from 
choice  take  passage  in  it,  and  this  right  is  not  denied  or  restricted  by  a  statute 
which  limits  the  sum  railways  may  charge  for  first-class  passage.^"  But  it  is  held 
that  a  passenger  may  take  a  seat  in  a  drawing  room  car  without  the  payment  of 
additional  compensation  where  there  are  no  vacant  seats  in  the  ordinary 
coaches.-'^''  The  right  of  the  holder  of  a  first-class  ticket  who  enters  a  train  com- 
posed of  sleepers  only  is  subject  to  observance  of  all  reasonable  rules  adopted  by 
the  carrier,  including  the  requirement  of  payment  of  Pullman  car  fare,  though 
he  have  no  notice  of  such  rules. ^^  And  an  advertisement  by  a  railway  company 
in  which  it  was  stated  generally  that  free  reclining-chair  cars  would  be  run  upon 
its  road,  and  specially  that  free  reclining-chair  cars  would  be  run  to  a  certain 
point,  does  not  warrant  the  inference  that  such  cars  were  free  to  all  passengers 
under  all  circumstances ;  but  if  such  inference  could  be  drawn  it  would  not  war- 
rant a  recovery,  except  upon  a  showing  that  the  plaintiff  had  been  misled  in  that 
regard,  and  thereby  sustained  some  loss.^^ 

§  3535.  Regulations  as  to  Tickets. — A  sleeping  car  company  may  law- 
fully require  those  seeking  to  be  carried  to  purchase  tickets  when  convenient  fa- 
cilities to  that  end  are  afforded,  to  exhibit  them  to  the  person  designated  by  the 
company  for  that  purpose,  and  to  surrender  them,  after  securing  their  seats,  when 
required  by  the  person  in  charge.  Such  requirements  are  reasonable  ones  to  pro- 
tect it  against  imposition  and  the  fraud  of  its  employees. ^^ 

Requiring  First- Class  Ticket. — Where  a  sleeping  car  company,  under  its  ar- 
rangement with  a  railroad  company,  is  bound  to  comply  with  its  reasonable  regu- 
lation requiring  a  passenger  to  have  a  first-class  ticket  before  he  can  be  assigned 
to  a  berth  in  a  sleeping  car,  it  is  not  liable  for  refusing  to  assign  a  berth  to  one 
not  holding  a  first-class  ticket.^*  It  is  held  that  when  a  passenger  agent  who  was 
engaged  in  selling  tickets,  both  for  railroad  fare  and  for  sleeping  car  berths,  re- 

18.  Persons  afflicted  with  contagious  R.  A.,  N.  S..  1139,  holding  that  a  railway 
diseases. — Pullman  Co.  v.  Krauss,  145  rule  governing  trains  composed  exclu- 
Ala.  395,  40  So.  398,  4  L.  R.  A.,  N.  S.,  sively  of  sleepers  requiring  passengers 
103.  boarding   a    train   before    7    o'clock   a.    m. 

19.  Right  of  railway  company  to  de-  to  pay  a  sleeping  berth  rate  is  not  unrea- 
termine. — Lemon   v.    Pullman    Palace    Car  sonable. 

Co.,  52  Fed.  262.  22.    Advertisement    offering    free    chair 

20.  Right  to  demand  compensation.—  "i^^-T^*-  hP'^}\^}'^-'  ^-  ^°-  '"•  Hardy,  55 
St.   Louis,   etc.,  R.   Co.  v.   Hardv,   55   Ark.       ^^'l'  ^^'  '^1.    S-  W.  711. 

134,  17  S.  W.  711.  See  Wright  v.  Califor-      ^^^-   Regulataon   as  to   tickets.— Pullman 

nia  Cent.  R.  Co.,  78  Cal.  360,  20  Pac.  740.       Palace    Car   Co.   i'.    Reed     75    111.    125     20 

on™    Ti,  -V-        ^^     1        .       T>    ri  -^™-     Rep.     232.      See      Pullman      Palace 

76'x:  V:°'Ji  32  Am"  l:t:\ft  ^-  ^"'  ^-,3^3-  -  ^^-^''' ''-  '^'-  ^pp-  ^^^'  '^-^  N- 

21.  Trains  composed  exclusively  of  24.  Requiring  first  class  ticket. — Pull- 
sleeping  cars.— Dohcrty  i:  Northern  Pac.  man  Palace  Car  Co.  z:  Lee,  49  111. 
R.   Co.,   43   :Mont.   294,   115   Pac.   401,   36  L.       App.    75 
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fused  to  sell  a  sleeping  car  berth  to  a  passenger,  on  the  ground  that  the  latter 
had  not  a  first-class  ticket,  in  determining  that  the  ticket  was  not  first-class,  the 
agent  acted  as  the  agent  of  the  railroad  company,  and  the  car  company  was  not 
responsible  therefor.^s 

§§  3536-3544.  Contracts  for  Accommodations— §  3536.  In  Gen- 
eral.— The  relation  between  the  sleeping  car  company  and  the  purchaser  of  a 
check  for. a  seat  or  berth  is  created  through  the  sale  of  such  check  by  the  duly 
authorized  agent  of  the  company.^s  When  a  passenger  buys  a  right  to  a  berth  in 
a  sleeping  car,  the  ticket  he  receives  is  not  a  contract,  but  little  more  than  a  sym- 
bol indicating  to  the  sleeping  car  company's  agents  that  the  passenger  is  entitled 
to  passage  on  the  car  named  in  the  ticket,  and,  if  the  ticket  is  incorrect  by  reason 
of  the  fault  of  the  selling  agent,  the  sleeping  car  company  is  bound  by  the  con- 
tract in  fact  made. 2''  While,  as  between  the  conductor  of  a  sleeping  car  and  a 
passenger,  the  passenger's  ticket  is  the  sole  evidence  of  the  contract,  yet  the  com- 
pany is  charged  with  knowledge  of  the  real  contract  made  by  its  agent,  and  if  by 
mistake  of  such  agent  the  ticket  does  not  evidence  the  contract  actually  made,  the 
sleeping  car  company  can  not  shield  itself  from  liability  for  nonperformance  of 
the  actual  contract,  on  the  ground  that  it  had  made  a  regulation  which  precluded 
its  conductors  from  making  any  inquiries  as  to  the  real  contract,  or  from  carry- 
ing it  out.  2^ 

Authority  of  Agent. — In  an  action  against  a  sleeping  car  company  for  breach 
of  contract  in  failing  to  furnish  apartments,  evidence  that  certain  railway  agents 
were  in  the  habit  in  the  usual  course  of  business  of  making  such  contracts  for  the 
sleeping  car  company,  and  that  plaintiff  had  previously  transacted  the  same  char- 
acter of  btisiness  with  such  agents,  and  that  the  sleeping  car  company  had  always 
ratified  such  authority  and  fulfilled  the  contracts,  was  sufficient  to  show  that  such 
agents  had  authority  to  bind  the  company. ^^  Where  the  porter  of  a  sleeping  car 
acts  in  the  capacity  of  both  conductor  and  porter,  collects  fares,  assigns  passen- 
gers to  their  berths,  and  is  the  sole  representative  of  the  company  on  that  car,  he 
must -be  regarded  as  a  vice  principal  and  his  acts  are  binding  on  the  company .^^ 

§  3537.  Operation  and  Effect  in  General. — ^A  sleeping  car  company 
which  sells  a  ticket  on  a  certain  sleeper  from  one  place  to  another,  to  one  having 
a  railroad  ticket  between  such  places,  undertakes  to  furnish  him  a  berth  in  that 
or  another  sleeper,  if  the  railroad  company  haul  it.^^  A  traveler  purchasing  a 
particular  berth  in  a  particular  sleeping  car,  and  receiving  therefor  a  ticket  pur- 
porting to  entitle  him  to  the  same  between  certain  stations,  becomes  thereby  en- 
titled to  a  continuous  passage  in  such  berth,  on  such  car,  or  to  an  equally  desirable 
berth  in  the  same  locality  in  that  car  or  another  of  equal  safety,  convenience,  and 
comfort. ^2  Where  plaintiff  was  entitled  to  Pullman  accommodations  on  a  partic- 
ular train,  but  was  required  at  an  intervening  point  to  leave  that  train  and  accept 
accommodations  on  the  second  section  thereof,  there  was  a  breach  of  contract; 
but  it  was  held  that  there  could  be  no  recovery  of  damages  where  both  sections 
arrived  at  the  same  time.^^  Where  plaintiff  contracted  for  a  sleeping  car  accom- 
modation between  certain  points  on  a  particular  train,  but  not  for  space  in  the 
sleeping  car  in  which  her  relatives  also  purchased  accommodations,  she  could  not 

25.  Lemon  v.  Pullman   Palace   Car  Co.,      App.   338. 

53   Fed.    263.  30.  Morrow  v.  Pullman  Palace  Car  Co., 

26.  Creation   of   relation.— Pullman    Co.      98  Mo.  App.  351,  73  S.  W.  281. 

V.  Custer  (Tex.  Civ.  App.),  140  S.  W.  847.  31.  Operation  and  effect.— Pullman  Pal- 

27.  Ticket  not  a  contract. — Pullman  ace  Car  Co.  v.  Cain,  15  Tex.  Civ.  App. 
Co.  V.   Riley,  5  Ala'.  App.  561,  59  So.  761.       503,  40  S.  W.  330. 

28.  Pullman  Co.  v.  Riley,  5  Ala.  App.  32.  Right  of  passenger  to  berth  pur- 
561,   59    So.   761.                                                          chased. — Pullman  Palace   Car  Co.  v.  Tay- 

29.  Authority  of  agent. — Pullman  Co.  v.      lor,  65  Ind.  153,  33  Am.  Rep.  57. 
Willett,  27  O.  C.   C.  649.     And  see  Smith  33.    Pullman   Co.   v.    Riley,   5   Ala.    App. 
V.   Pullman   Co.,   119   S.  W.  1073,   138   Mo.       561,  59  So.  761. 
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recover  damages  because  of  her  subsequent  separation  from  them  on  being  re- 
quired to  accept  a  berth  in  a  car  transported  on  a  second  section  of  such  train.^* 
A  contract  to  carry  a  negro  in  a  sleeping  car  from  a  point  outside  of,  to  a 
point  in,  Texas,  is  not  in  violation  of  the  Texas  statute  prohibiting  the  carrying  of 
white  and  negro  passengers  in  the  same  car,  so  as  to  prevent  recovery  for  his  be- 
ing put  out  of  that  sleeper,  on  arrival  at  the  state  line,  without  being  furnished  a 
berth  in  another  sleeper;  he  having  a  right  to  assume  that  at  the  state  line  he 
would  be  furnished  like  accommodations  in  a  car  separate  from  white  passen- 
gers.^^ 

§  3538.  Breach  of  Contract  to  Reserve  Berth.. — A  person  who  has  con- 
tracted with  a  sleeping  car  company  through  its  proper  agent  for  the  reservation 
of  a  berth  for  him  in  one  of  its  cars,  may  recover  damages  resulting  to  him  from 
the  breach  of  the  contract  to  reserve  the  berth.^s  it  is  no  excuse  for  the  sleep- 
ing car  company  that  another  person  demanded  it  before  plaintiff  presented  him- 
self to  pay  for  and  occupy  it,  and  that  there  was  no  other  unoccupied.^''  And 
the  sleeping  car  company  can  not  relieve  itself  from  liability  to  one  who  has  pur- 
chased a  berth  by  an  offer  to  refund  his  money.^*  But  where  the  conductor  by 
mistake  sells  a  berth  reserved  for  passengers  getting  on  at  a  certain  station,  and, 
a  reasonable  time  before  reaching  such  station,  notifies  the  passenger  to  whom  he 
has  sold  it  of  his  error,  and  tenders  another  berth  equally  good,  such  passenger 
has  no  cause  of  action  if  she  refuses  to  accept  the  berth  so  offered,  and  voluntar- 
ily leaves  the  car.^' 

§  3539.  Contract  for  Use  of  Berth  in  Daytime. — It  has  been  held  that  a 
sleeping  car  company  is  liable  in  damages  for  the  breach  of  its  contract  to  allow 
one  of  its  berths  to  be  used  as  a  bed  during  the  daytime.*" 

§  3540.  Failure  of  Railroad  Company  to  Haul  Sleeper. — It  is  held  that 
a  sleeping  car  company  which  sells  accommodations  in  its  cars  between  points  on 
a  railroad  to  passengers  of  the  railroad  company,  the  cars  being  hauled  by  the 
railroad  company  in  its  trains  under  a  contract  between  the  two  companies,  is  not 
liable  to  a  passenger  for  breach  of  contract  because  the  car  in  which  such  pas- 
senger is  riding  is  diverted  by  the  railroad  company  on  account  of  a  wreck  and 
does  not  reach  the  passenger's  point  of  destination,  in  consequence  of  which  he 
is  compelled  to  change  into  another  car.*i  And  a  sleeping-car  company,  which 
furnishes  a  suitable  car  with  proper  connections  and  in  readiness  for  a  contin- 
uous passage,  is  not  liable  to  a  passenger  therein  for  the  failure  of  a  connecting 
line  to  send  forward  the  train,  on  account  of  a  riot.*^  But  it  is  also  held  that 
where  a  sleeping  car  company,  operating  its  cars  under  a  contract  with  a  railroad 
company,  contracts  to  furnish  sleeping  car  accommodations  to  a  passenger  from 
one  point  to  another,  but  breaches  its  contract  before  the  destination  is  reached, 
it  is  not  absolved  from  liability  by  reason  of  the  railroad  company's  failure  to 
haul  the  sleeper  further;  such  condition  not  having  been  expressed  in  the  con- 
tract of  transportation  with  the  passenger,  who  had  no  knowledge  of  the  contract 

34.  Pullman  Co.  v.  Riley,  5  Ala.  App.  39.  Mann  Boudoir  Car  Co.  v.  Dupre,  54 
561,  59   So.  761.  Fed.  646,  4  C.   C.  A.  540,  2]   L.  R.  A.  289. 

35.  Duty  as  to  negro  passenger. — Pull-  40.  Contract  for  use  of  berth  in  day- 
man Palace  Car  Co.  v.  Cain,  15  Tex.  Civ.  time. — Pullman  Palace  Car  Co.  v.  Fowler, 
App.   503,   40   S.   W.   220.  6   Tex.   Civ.   App.   755,   27   S.   W.   268. 

36.  Contract  to  reserve  berth. — Pullman  41.  Failure  of  railroad  company  to  haul 
Palace  Car  Co.  v.  Nelson,  22  Tex.  Civ.  sleeper. — Louisville,  etc.,  R.  Co.  v.  Fisher, 
App.   223,   54   S.   W.   624.  83   C.   C.  A.  584,   155   Fed.  68,  11  L.   R.  A., 

37.  Pullman  Palace  Car  Co.  v.  Booth  N.  S.,  926;  Duval  v.  Pullman's  Palace  Car 
(Tex.   Civ.  App.),   28   S.  W.  719.  Co.,  62  Fed.  265,  10  C.  C.  A.  331,  33  L.  R. 

38.  Offer   to   refund   money. — Braun   v.      A.  715. 

Webb,  65  N.  Y.  S.  668,  32  Misc.  Rep.  243,  42.    Simms    v.    Pullman    Southern   Car 

affirming  62  N.  Y.  S.  1037,  31  Misc.  Rep.       Co.,   Fed.  Cas.   No.   12,869a. 

794. 
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between  the  railroad  company  and  the  sleeping  car  company.*^ 

§  3541.  Voluntary  Abandonment  of  Contract  Rights. — Where  a  per- 
son having  a  contract  with  a  sleeping  car  company  for  accommodations  voluntary 
abandons  the  contract,  he  has  no  right  of  action  for  the  failure  of  the  company 
to  perform  its  contract.**  So  though  a  pass  entitled  plaintiff  and  his  wife,  but 
not  his  son,  to  sleeping  accommodations,  plaintiff  could  not  recover,  where  the 
son,  at  the  consent  of  plaintiff,  occupied  the  berth,  on  the  theory  that  the  son  was 
a  trespasser,  whom  the  sleeping-car  company  permitted  to  occupy  the  berth, 
while  it  excluded  plaintiff  from  the  accommodations  to  which  he  was  entitled.*^ 
And  it  has  been  held  in  an  action  against  a  sleeping  car  company  and  a  railway 
company  by  a  passenger  compelled  to  leave  a  sleeping  car  before  reaching  her 
point  of  destination,  and  to  complete  the  journey  in  a  chair  car,  the  railway  com- 
pany desiring  to  use  the  sleeper  for  the  accommodation  of  passengers  on  one  of 
its  trains  bound  in  the  opposite  direction,  that  if  plaintiff  left  the  sleeper  in  order 
to  accommodate  an  acquaintance  and  his  family  who  desired  a  sleeper  on  such 
train,  it  was  voluntary  and  she  could  not  recover.*^ 

§  3542.  Eight  of  Husband  and  Wife  to  Occupy  Same  Berth. — When 
a  berth  is  contracted  for  by  the  husband,  either  with  an  express  understanding 
that  it  is  engaged  for  the  joint  occupancy  of  himself  and  wife,  or  under  circum- 
stances that  are  not  misleading  within  themselves,  the  refusal  to  permit  such 
joint  occupancy,  without  other  reason  than  the  difference  of  sex,  and  when  such 
refusal  would  be  a  breach  of  contract,  would  give  the  injured  party  a  right  of 
action  for  damages.  But  where  a  wife  engages  one  berth  and  her  husband  en- 
gaged another  she  has  no  right  of  action  against  the  railroad  company  for  being 
excluded  from  the  one  occupied  by  her  husband,  though  the  employees  of  the 
company  acted  with  great  rudeness. ''''^ 

§  3543.  Condition  Precedent  to  Rescission  of  Contract.- — Where,  after 
a  sleeping  car  company  has  contracted  to  furnish  plaintiff  a  berth  in  a  sleeping 
car,  it  elects  to  rescind  the  contract  for  proper  cause  (e.  g.  contagious  disease  of 
plaintiff),  it  is  bound  as  a  condition  precedent  to  such  rescission  to  offer  to  re- 
turn the  purchase  price  of  the  ticket.*^ 

§  3544.  Implied  Agreement  of  Passenger. — Where  a  berth  in  a  sleeping 
car  is  engaged,  the  passenger  impliedly  agrees  to  conduct  himself  in  a  quiet  and 
orderly  manner,  to  take  due  and  proper  care  of  the  berth  while  in  his  possession, 
and  surrender  the  same  at  the  end  of  his  journey  in  as  good  condition  as  when 
assigned  tO'  him,  necessary  wear  excepted.*^ 

§§  3545-3548,  Duties  and  Liabilities  as  to  Person  of  Passenger — 
§  3545.  In  General. — Where  a  berth  in  a  sleeping  car  is  engaged,  the  sleeping 
car  company  impliedly  stipulates  to  use  all  reasonable  and  proper  means  to  pre- 
serve order  and  decorum  in  the  sleeper,  to  furnish  and  keep  on  hand  such  sup- 
plies and  conveniences  as  are  usually  found  in  like  sleepers,  and  are  necessary 

43.  Pullman  Palace  Car  Co.  v.  Hocker,  regard  to  the  right  of  the  husband  and 
41  Tex.  Civ.  App.  607,  93  S.  W.  1009.  wife  to  occupy  the  same  berth  in  a  sleep- 

44.  Voluntary  abandonment  of  con-  ing  car.  At  the  same  time,  the  proprie- 
tracted  rights. — Pullman  Palace  Car  Co.  tors  of  such  conveyances  imperatively 
V.  Hoclcer,  41  Tex.  Civ.  App.  607,  93  S.  W.  owe  to  the  traveling  public  the  duty  of 
1009.  seeing  that  men  and  women  who   do  not 

45.  Pullman  Palace  Car  Co.  v.  Marsh,  occupy  to  each  other  that  relation  shall 
53  N.  E.  782,  24  Ind.  App.  139.  not   occupy  the   same   one." 

46.  Pullman  Palace  Car  Co.  v.  Hocker,  48.  Condition  precedent  to  rescission  of 
41  Tex.  Civ.  App.  607,  93  S.  W.  1009.  contract.— Pullman      Co.    v.     Krauss,    145 

47.  Right  of  husband  and  wife  to  occupy  Ala.  395,  40  So.  398,  4  L.  R.  A.,  N.  S.,  103. 
same  berth. — Pullman  Palace  Car  Co.  v.  49.  Implied  agreement  of  passenger. — 
Bales  (Tex.),  14  S.  W.  855,  wherein  the  Nevin  v.  Pullman  Palace  Car  Co.,  106  111. 
court   said:   "No    questTBn   can    exist   with  322,  4  Ky.  L.   Rep.  926,  46  Am.  Rep.  688. 
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to  the  health,  comfort  and  safety  of  passengers,  and  also  to  permit  the  passen- 
ger to  quietly  and  peaceably  occupy  his  berth  for  the  time  engaged. ^'^  The  com- 
pany owes  to  the  passenger  the  duty  of  exercising  care  in  protecting  him  from 
injury.^i  A  sleeping  car  company,  however,  is  bound  to  exercise  only  ordinary 
and  reasonable  care  and  diligence  in  watching  over  its  passengers  to  protect  them 
from  injury.5  2  Where  there  has  been  no  negligence,  or  failure  to  exercise  this 
ordinary  care  and  diligence,  there  can  be  no  right  of  action  against  the  sleeping 
car  company  for  personal  injury."^  A  sleeping  car  company  is  liable  for  injuries 
sustained  by  occupant  of  its  sleeping  car  through  the  negligence  or  willful  mis- 
conduct of  the  employee  whom  it  places  in  charge  of  the  car.^* 

Failure  to  Answer  Bell  Calls. — ^A  sleeping  car  company,  by  providing  call 
bells  for  its  berths,  holds  out  notice  that  such  bells  will  be  responded  to  when 
rung,  and  a  failure  to  answer  bell  calls  is  negligence.^^ 

Leaving  Suit  Oases  in  Aisle.- — It  is  negligent  for  a  sleeping  car  company 
to  allow  suit  cases  or  valises  to  stand  in  the  dimly  lighted  aisles  of  its  cars,  where 
passengers  are  apt  to  stumble  over  them.^^ 

Duty  to  Provide  Means  of  Approach  to  Upper  Berth. — Giving  a  passen- 
ger an  upper  berth  in  a  sleeping  car  imposes  upon  the  company  the  duty  of  pro- 
viding reasonably  safe  means  for  him  to  get  out  of  it,  and  having  steps  it  is  nec- 
essary, if  they  are  movable,  that  servants  be  employed  to  bring  them  to  the  aid 
of  the  passenger.^''' 


50.  Duties  and  liabilities  as  to  person  of 
passenger. — Xevin  v.  Pullman  Palace  Car 
Co.,  106  111.  223,  4  Ky.  L.  Rep.  936,  46 
Am.   Rep.   688. 

In  iVIississippi,  it  is  held  "that  a  sleep- 
ing car  company  owes  to  all  passengers 
whom  it  receives  all  the  obligations  and 
duties  which  a  common  carrier  owes  to 
passengers,  except,  of  course,  that  a  sleep- 
ing car  company,  not  controlling  the  mo- 
tive power,  and  not  having  the  manage- 
ment of  the  train  of  which  its  car  is  a 
part,  can  not  be  held  liable  to  its  passen- 
gers for  injuries  occurring  to  them  by 
reason  of  any  defect  or  failure  in  the  ma- 
chinery which  furnishes  the  motive 
power,  or  by  reason  of  any  want  of  care, 
miscarriage,  or  default  in  the  manage- 
ment of  the  train."  Xelson  t.  Illinois 
Cent.  R.  Co.  (:\Iiss.),  53  So.  619,  quoting 
Pullman  Co.  v.  Kelly,  86  Miss.  87,  38  So. 
317. 

51.  Pullman  Co.  v.  Norton  (Tex.  Civ. 
App.),  91  S.  W.  841,  affirmed  in  101  Tex. 
653,  no  op. 

52.  Degree  of  care  required. — St.  Louis, 
etc.,  R.  Co.  V.  Hatch,  94  S.  W.  671,  116 
Tenn.  580. 

Care  commensurate  with  danger. — Car- 
penter V.  New  York,  etc.,  R.  Co.,  124  N. 
Y.  53,  26  N.  E.  277,  11  L.  R.  A.  759,  21 
Am.  St.  Rep.  644,  47  Am.  &  Eng.  R.  Cas. 
421. 

53.  Absence  of  negligence. — Plaintiff,  a 
sleeping  car  passenger,  during  the  night 
went  to  the  ladies'  dressing  room, 
and,  seeing  the  porter  there,  closed 
the  door,  and  placing  her  hand,  as  she 
thought,  on  the  side  of  the  passageway, 
started  back  to  her  berth.  The  porter 
opened  the  door,  came  out,  and  closed  it 
after    him,    when    he    discovered    that    the 


plaintiff's  fingers  in  some  manner  had 
been  caught  in  the  jamb.  Held  that,  in 
the  absence  of  proof  that  the  porter  had 
any  knowledge  that  plaintiff's  hand  was 
in  a  dangerous  position  when  he  closed 
the  door,  there  was  no  negligence.  Wil- 
kins  V.  Pullman  Co.,  166  Fed.  1004. 

A  ventilator  at  the  top  of  a  sleeping 
car  was  left  open  at  night,  in  midsummer, 
and  rain  drove  in  upon  the  occupant  of 
an  upper  berth,  in  consequence  of  which, 
as  he  claimed,  he  contracted  a  cold,  and 
was  made  ill.  It  appeared  that  such  win- 
dows were  usually  left  open  at  that  sea- 
son, but  were  always  opened  or  closed  as 
requested  by  the  person  occupying  the 
upper  berth,  and  could  be  opened  or 
closed  by  such  person.  The  occupant  in 
the  case  in  question  was  an  experienced 
traveler.  He  made  no  request  that  the 
window  be  closed,  and  there  was  nothing 
to  give  notice  to  the  servants  of  the  sleep- 
ing car  company  that  he  required  special 
care  or  attention.  Held,  that  such  facts 
did  not  establish  negligence  on  the  part 
of  the  company  which  rendered  it  liable 
for  his  illness.  Edmundson  v.  Pullman 
Palace  Car  Co.,  92  Fed.  824,  34  C.  C.  A. 
382. 

54.  Campbell  v.  Pullman  Palace  Car 
Co.,  42  Fed.  484,  44  Am.  &  Eng.  R.  Cas. 
391. 

55.  Failure  to  answer  bell  calls. — Pull- 
man's Palace  Car  Co.  v.  Fielding,  62  111. 
App.  577.  See  St.  Louis,  etc.,  R.  Co.  v. 
Hatch,   116  Tenn.   580,   94   S.   W.   671. 

66.  Negligence  in  leaving  suit  case  in 
aisle.— Levien  v.  Webb,  61  N.  Y.  S.  1113, 
30  Misc.  Rep.  196. 

57.  Duty  to  provide  means  of  approach 
to  upper  berth. — Pullman's  Palace  Car 
Co.  V.  Fielding,  62  111.  App.  577. 
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Duty  to  Keep  Car  Repaired. — A  sleeping  car  company  contracting  with  a 
railway  company  to  furnish  sleeping  cars,  and  to  keep  the  same  in  good  repair, 
is  liable  to  a  passenger  injured  in  consequence  of  its  negligence  in  failing  to  keep 
a  car  in  repair  without  reference  to  the  question  for  whom  it  acted,  and  though 
it  were  but  a  servant  of  the  railway  company.^^ 

Proximate  Cause  of  Injury. — Where  a  passenger,  having  through  railroad 
transportation  and  a  check  evidencing  his  right  to  occupy  a  through  sleeping  car, 
was  directed  to  leave  his  car  at  an  intermediate  point  and  there  board  another 
car,  and  after  alighting  from  the  car,  he  was  directed  to  go  to  the  depot,  and 
while  walking  on  the  depot  platform  he  fell  and  was  injured,  it  was  held,  that 
the  failure  of  the  sleeping  car  company  to  fulfill  its  contract  for  continuous  pas- 
sage was  not  the  proximate  cause  of  the  injury.^^ 

§  3546.  Assaults,  Insults,  etc. — It  is  the  duty  of  sleeping  car  companies 
to  watch  their  cars  and  guard  their  passengers  from  assaults  of  third  persons.^** 
And  they  are  liable  for  neghgent  failure  to  protect  passengers  from  assaults.^^ 
The  care  which  they  are  required  to  exercise  for  the  protection  of  their  passen- 
gers from  assault,  however,  is  only  ordinary  care  or  diligence. ^^  When  a  sleep- 
ing car  company  receives  a  passenger,  and  he  retires  to  rest,  it  may  well  be  as- 
sumed to  anticipate  and  be  required  to  guard  and  protect  him  against  a  crime 
which  is  likely  to  occur  whenever  the  temptation  and  the  opportunity  are  pre- 
sented ;  ®^  but  it  is  held  the  company  can  not  be  deemed  to  have  anticipated  nor 
be  expected  to  guard  and  protect  him  against  a  crime  so  horrid  as  that  of  mur- 
der, so  it  is  not  liable  for  such  a  death  where  there  was  no  notice  to  the  com- 
pany nor  its  agents  of  impending  danger  and  under  circumstances  which  could 
not  have  put  them  upon  inquiry  nor  have  excited  their  apprehension.^* 


58.  Duty  to  keep  car  repaired. — Pullman 
Co.  V.  Norton  (Tex.  Civ.  App.),  91  S.  W. 
841,    affirmed   in   101   Tex.   653,   no   op. 

59.  Proximate  cause  of  injury. — Pull- 
man Co.  V.  Slern,  88  Miss.  390,  41  So.  383. 

60.  Duty  to  protect  passengers  from  as- 
saults.— St.  Louis,  etc.,  R.  Co.  v.  Hatch, 
116  Tenn.   580,   94  S.  W.  671. 

61.  Liable  for  negligence. — Calder  v. 
Southern  R.  Co.,  89  S.  C.  387,  71  S.  E. 
841,  wherein  the  court  said:  "The  rule 
that  the  duty  of  the  carrier  to  a  passen- 
ger, from  the  wrongful  acts  of  a  fellow 
passenger  or  stranger,  only  applies  when 
the  carrier  has  knowledge  of  the  exist- 
ence of  the  danger,  or  of  facts  and  circum- 
stances from  which  the  danger  may  be 
reasonably  anticipated,  is  not  applicable 
to  passengers  asleep  in  their  berths.  In 
the  case  of  passengers,  other  than  those 
in  sleeping  cars,  it  may  reasonably  be  ex- 
pected that  they  will.be  able  to  give  no- 
tice of  the  necessity  for  protection,  but 
knowledge  of  the  fact  that  a  passenger  is 
asleep  in  his  berth  is,  in  itself,  notice  of 
the  necessity  for  taking  proper  precau- 
tions to  safeguard  him,  as  at  that  time  he 
may  be  presumed  to  be  powerless  to  give 
notice   of  threatened   danger." 

Since  violence  is  often  a  concomitant 
of  sneak  thieving  or  robbery  of  a  sleep- 
ing victim,  a  sleeping  car  company  bound 
to  keep  watch  over  its  passengers  to  pre- 
vent robbery  was  bound  to  take  notice 
of  the  fact  that  violence  was  liable  to  ac- 
company the  robbery  of  passengers  while 
asleep,  and  hence  the  company  was  liable 


for  personal  injuries  to  a  passenger  caused 
by  a  robber  inflicting  a  blow  on  him  while 
he  was  asleep  in  order  to  effect  the  rob- 
bery, all  of  which  was  due  to  the  sleeping 
car  company's  negligence  in  failing  to 
keep  a  sufficient  watch.  Hill  v.  Pullman 
Co.,    188    Fed.    497. 

Employees  absent  from  car. — A  rail- 
road company  and  a  sleeping  car  com- 
pany can  not  escape  liability  for  indigni- 
ties inflicted  upon  a  passenger  in  the 
sleeper,  upon  the  ground  that  there  was 
no  reason  for  supposing  that  any  such 
wrong  would  be  committed,  where  their 
employees  were  absent  from  the  sleeper 
for  two  hours,  and  failed  to  answer  any 
of  the  numerous  bell  calls,  for  this  is  not 
the  exercise  of  the  vigilant  care  exacted 
of  the  railroad  company,  nor  of  the  rea- 
sonable care  required  of  the  sleeping  car 
company.  St.  Louis,  etc.,  R.  Co.  v.  Hatch, 
116  Tenn.  580,   94  S.   W.   671. 

62.  Degree  of  care  required. — St.  Louis, 
etc.,  R.  Co.  V.  Hatch,  116  Tenn.  580,  94 
S.  W.  671. 

63.  Connell  v.  Chesapeake,  etc.,  R.  Co., 
93  Va.  44,  24  S.  E.  467,  5  Am.  &  Eng.  R. 
Cas.,  N.  S.,  333,  32  L.  R.  A.  792,  57  Am. 
St.  Rep.  786. 

64.  Where  passenger  murdered. — Con- 
nell V.  Chesapeake,  etc.,  R.  Co.,  93  Va.  44, 
24  S.  E.  467,  5  Am.  &  Eng.  R.  Cas.,  N.  S., 
333,  32  L.  R.  A.  792,  57  Am.  St.  Rep.  786. 
See  Calder  v.  Southern  R.  Co.,  89  S.  C. 
287,  71  S.  E.  841,  wherein  the  court  in  re- 
ferring to  the  case  just  cited  said:  "If  it 
is  to  be  construed  as  ruling  that  a  sleep- 
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Assaults  by  Employees. — Parlor  and  sleeping  car  companies  are  liable  for 
assaults  by  their  employees  made  within  the  scope  of  their  employment.  Thus, 
it  has  been  held  that  a  porter  on  a  sleeping  car,  who  makes  an  assault  on  a  pas- 
senger who  has  just  called  him  and  requested  food,  inflicts  the  injury  while  dis- 
charging duties  in  the  scope  of  his  employment,  where  he  is  the  porter  charged 
with  answering  the  calls  of  passengers  and  supplying  them  with  food.^^  If,  how- 
ever, an  assault,  though  within  the  scope  of  the  employment,  is  justifiable  as 
upon  sufficient  provocation,  there  is  no  liability  on  the  company.'^  It  is  held  that 
as  a  general  rule  a  sleeping  car  company  is  not  liable  for  assaults  on  its  pas- 
sengers by  its  employees  when  such  assault  is  wanton  and  wholly  foreign  to  the 
employment  of  the  employee  inflicting  the  assault.^'''  It  has  been  held  otherwise, 
however,  as  to  an  indecent  assault  on  a  female  passenger  by  the  porter  in  charge 
of  the  car  in  which  she  was  a  passenger.®®  A  sleeping  car  company  is  not  lia- 
ble for  an  assault  made  by  one  of  its  stewards  on  a  passenger  on  one  of  the  reg- 
ular cars  of  the  train,  who  has,  without  right,  entered  defendant's  car  attached 
to  such  train,  to  induce  the  steward  to  sell  him  liquors,  in  violation  of  the  law 
and  the  company's  orders.®^ 

Insults  and  Rudeness. — A  sleeping  car  company  is  bound  to  see  that  its 
servants  treat  passengers  with  due  consideration  and  do  not  subject  them  to 
insults. ''''  However,  rudeness  alone,  by  the  servants  of  a  sleeping  car  company, 
in  the  discharge  of  their  duty,  does  not  of  itself  render  the  sleeping  car  com- 
pany liable  for  an  action  of  damages,  there  being  no  use  of  force.'''^ 

§  3547.  Duty  as  to  Discharging'  Passengers. — A  sleeping  car  company 
owes  a  passenger  the  duty  to  safely  discharge  him  at  his  destination.'^  ^  It  must 
notify  him  of  his  arrival  at  destination  and  give  him  a  reasonable  opportunity 
to  alight.'^  ^  A  sleeping  car  company  has  been  held  liable  for  discharging  pas- 
sengers at  five  o'clock  in  the  morning  at  a  water  tank  a  half  mile  from  the  sta- 
tion.'^* 

ing   car   company   can   not   be   held   liable  a   "black  bastard,"   whereupon  the   porter 

for   damages,    when    a   passenger   is   mur-  assaulted   him.      Held,    that    plaintiff   pro- 

dered   by   a   stranger,    although    both   the  voked    the    assault,    and   that    the    parlor 

conductor  and  porter  went  to  sleep,  leav-  car  company  was  therefore  not  responsi- 

ing    the    passengers    unprotected,    on    the  ble    therefor,    under    the    rule    that   parlor 

ground    that    murder    was    a    danger    not  car  companies  are  only  bound  to  provide 

reasonably    to    be    anticipated,    then    such  competent   and   careful   servants,   and   are 

a  rule  is  not  to  be  followed.     We,  how-  liable  for  assaults  or  violence  of  the  serv- 

ever,   do   not  think  the   court   intended  to  ants    only     when     not     provoked     by   the 

go  to  that  extent,  as  it  did  not  appear  in  wrongful  conduct  of  the  passenger.  Rohr- 

that   case  that   the   sleeping   car   company  back    v.    Pullman's    Palace    Car    Co.,    166 

had   failed  to  keep   a   general  watch   over  Fed.    797. 

the  passengers.  Therefore  that  case  can  67.  Assaults  not  in  scope  of  employ- 
not  be  regarded  as  authority  for  the  ment. — Williams  v.  Pullman  Palace  Car 
proposition  that  it  is  not  the  duty  of  a  Co.,  40  La.  Ann.  87,  3  So.  631,  33  Am.  & 
sleeping  car  company  to  take  proper  care  Eng.  R.  Cas.  407,  8  Am.  St.  Rep.  512. 
to  keep  watch  over  its  passengers,  even  68.  Indecent  assault. — Campbell  v.  Pull- 
before  it  has  notice  of  danger,  or  of  cir-  man  Palace  Car  Co.,  43  Fed.  484,  44  Am. 
cumstances     sufficient     to     put    it     on    in-  &  Eng.   R.   Cas.  391. 

quiry,    which,    if    pursued    with    due    dili-  69.  Assault  by  servant  asked  to  violate 

gence,    would   lead    to   knowledge    of   the  law. — Cassedy  v.  Pullman   Palace  Car  Co. 

danger."                                                         .  (Miss.),  17  So.  373. 

65.  Assaults  by  servants  of  sleeping  70.  Insults  and  rudeness. — Pullman  Co. 
car    company. — Pullman    Palace    Car    Co.  v.  Riley,  5  Ala.  App.  .561,  59  So.  761. 

V.  Lawrence,  74  Miss.  782,  22  So.  53.  71.  Pullman  Palace  Car  Co.  v.  Bales,  80 

66.  Sufficient       provocation.— Plaintiff      Tex.  211,  15  S.  W.  785. 

after    purchasing   a     seat    in    defendant's  72.   Duty  as  to  discharging  passengers. 

parlor  car,  ordered  a  meal  and  later  ob-  — Pullman    Co.    v.    Hoyle,   52    Tex.    Civ. 

jected    that   he   was    not   being   served    in  App.  534,  115  S.  W.  315. 

his    turn.     The    porter    politely    informed  73.    Notice    of    arrival. — Pullman  Co.  v. 

him  that  ladies'   orders  were  served  first,  Lutz,   154   Ala.   517,   45   So.    675,   14   L.   R. 

whereupon    plaintiff   started    to    the    plat-  A.,   N.   S.,   907;   Pullman   Co.  v.   Kelly,  86 

form     of  the  car  to  complain  to  the  con-  Miss.  87,  38  So.  317. 

ductor,  and  in  doing  so  called  the  porter  74.    Plaintiff     and     his    wife     occupied 
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Sleeping  Passenger. — A  sleeping  car  company  is  bound  to  awaken  and  no- 
tify a  passenger  occupying  a  berth  in  its  car  in  time  for  him  to  prepare  to  safely 
and  comfortably  leave  the  train  at  his  destination.''^^ 

Sick  Passenger. — Where  the  servants  of  a  sleeping  car  company  accept  a 
sick  person  as  a  passenger  on  her  way  to  a  hospital  it  is  their  duty  to  see  that 
she  is  properly  taken  from  the  car  at  her  destination  to  the  depot.  In  such  case 
the  company's  failure  to  notify  the  train  conductor  of  the  passenger's  condition 
and  of  the  necessity  of  assisting  her  to  embark  is  actionable  negligence.''^''  The 
primary  duty  of  a  sleeping  car  company  to  assist  to  alight  and  convey  from  the 
car  to  the  depot  a  sick  passenger,  is  not  waived  by  the  sleeping  car  conductor 
telegraphing  for  an  ambulance  and  friends  of  the  passenger  to  meet  her.'''^  Evi- 
dence that  the  conductor  agreed  to  make  certain  arrangements  by  telegraph  for 
her  removal  from  the  station  to  the  hospital  in  an  ambulance  and  to  notify  her 
friends  constituted  him  her  agent  for  that  purpose.'^* 

§  3548.  Contributory  Negligence  of  Passenger. — A  passenger  on  a  sleep- 
ing car  may  be  guilty  of  such  contributory  negligence  as  will  bar  a  recovery  for 
injuries  sustained  by  him  though  the  defendant  was  also  negligent.''^  But  a 
blind  passenger  who  asked  a  Pullman  porter,  telling  him  that  he  was  blind,  to 
assist  him  into  a  sleeping  car,  and  the  porter  took  hold  of  his  arms  and  put  him 
on  the  steps,  was  not  negligent  in  feeling  his  way  along  the  car  up  the  steps 
until  he  reached  what  he  thought  was  a  door  but  which  was  in  fact  the  open 
space  on  the  other  side  of  the  car,  whereby  he  fell  and  was  injured,  since  he  was 
entitled  to  conclude  that  the  porter,  knowing  of  his  infirmity,  would  watch  him 
and  guide  his  movements.*" 

§§  3549-3557.  Ejection  of  Passengers— §    3549.   Eight  to  Eject.— 

For  proper  cause,  a  sleeping  car  company  has  the  right  to  eject  a  passenger.*^ 


berths  in  a  sleeping  car.  At  5  o'clock  a. 
m.  the  train  stopped  at  a'  water  tank  a 
half  mile  from  their  destination.  The 
porter  and  conductor  of  the  sleeping  car 
awoke  them  suddenly,  and  told  them 
they  were  at  the  depot.  They  were  hur- 
ried off,  partly  dressed,  and  the  train  left 
them  before  they  discovered  where  they 
were.  The  exposure  resulted  in  injury 
to  the  wife's  health.  Held  that,  the  sleep- 
ing car  company  having  offered  no  evi- 
dence of  the  duties  of  its  servants  and 
the  usages  and  rules  in  force  on  its  cars, 
it  will  be  presumed  that  the  conductor 
and  porter  were  acting  within  the  scope 
of  their  employment,  and  that  the  com- 
pany was  liable.  Pullman  Palace  Car 
Co.  V.  Smith,  79  Tex.  468,  14  S.  W.  993, 
23  Am.  St.  Rep.  356,  13  L.  E.  A.  215. 

75.  Sleeping  passenger. — Pullman  Pal- 
ace Car  Co.  V.  Smith,  79  Tex.  468,  14  S. 
W.  993,  23  Am.  St.  Rep.  356,  13  L.  R.  A. 
215.  See  Missouri,  etc.,  R.  Co.  v.  Ken- 
drick  (Tex.  Civ.  App.),  32  S.  W.  42;  Mc- 
Keon  V.  Chicago,  etc.,  R.  Co.,  94  Wis. 
477,  69  N.  W.  175,  8  Am.  &  Eng.  R.  Cas., 
N.  S.,  219,  59  Am.  St.  Rep.  910,  35  L.  R. 
A.   252. 

76.  Sick  passenger. — Pullman  Co.  v. 
Finley    (Wyo.),    125    Pac.   380. 

77.  Duty  not  waived. — Pullman  Co.  v. 
Finley   (Wyo.),  125   Pac.  380. 

78.  Arrangements  at  destination. — Pull- 
man  Co.  !;._  Finley   (Wyo.),   125   Pac.   380. 

79.  Contributory  negligence  of  passen- 
ger.— Plaintiff      was     a     passenger    on     a 


sleeping  car  on  defendant's  railroad.  The 
car  was  a  vestibuled  car,  having  doors 
opening  from  the  platforms  to  the  steps 
of  the  car.  The  men's  washroom  was  at 
one  end  of  the  car,  and  from  it  doors 
opened  into  the  porter's  closet  and  the 
water-closet.  Plaintiff  had  frequently 
traveled  on  such  cars  before,  and  was  fa- 
miliar with  their  .arrangements.  During 
the  night,  after  plaintiff  boarded  the  car, 
he  went  to  the  water-closet  in  the  men's 
washroom,  and  he  knew  its  location. 
When  he  got  up  in  the  morning,  it  be- 
ing a  foggy,  dark  morning,  he  attempted 
to  go  again  to  the  water-closet,  found 
the  end  of  the  car  and  the  washroom  in 
darkness,  the  lamps  having  become  ex- 
tinguished, and,  in  searching  for  the  door 
of  the  closet,  walked  beyond  the  wash- 
room, and  upon  the  platform  of  the  car, 
opened  the  door  of  the  vestibule,  stepped 
off  the  train,  and  was  injured.  Held  that, 
whether  or  not  the  defendant  was  negli- 
gent in  allowing  the  lamps  to  be  extin- 
guished, plaintiff  was  guilty  of  such  con- 
tributory negligence  as  to  bar  his  re- 
covery. Piper  V.  New  York,  etc.,  R.  Co., 
50  N.  E.  851,  156  N.  Y.  324,  41  L.  R.  A. 
724,  66  Am.  St.  Rep.  560,  reversing  34  N. 
Y.   S.  1072,  89   Hun  75. 

80.  Blind  passenger. — Denver,  etc.,  R. 
Co.  V.  Derry,  47  Colo.  584,  108  Pac.  172, 
27  L.  R.  A.,   N.  S.,  761. 

81.  Right  to  eject. — See  post,  "Grounds 
for   Ejection,"   §§   3552-3555. 
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And  its  rights  in  this  particular  are  no  more  limited  than  those  of  a  railway 
company.*  2 

§§  3550-3551.  LiabUity  for  Wrongful  Ejection— §  3550.  In  Gen- 
eral.— Where  a  passenger  engages  sleeping  car  services,  is  assigned  a  berth  in 
a  sleeping  car,  and  is  afterwards  ejected  without  cause,  the  sleeping  car  com- 
pany is  liable  therefor. ^^  In  such  case,  there  is  both  a  tort  and  a  breach  of 
contract.**  Where  the  holder  of  a  sleeping  car  ticket  is  assigned  to  a.  berth  in 
a  car,  other  than  that  called  for  by  his  ticket,  and  is  subsequently  ejected,  the 
sleeping  car  company  is  liable  in  damages  for  the  mistake,  even  though  the  ejec- 
tion is  by  the  demand  of  the  person  holding  the  ticket  calling  for  the  berth  as- 
signed by  mistake  to  the  party  ejected.*^ 

§  3551.  Ejection  by  Railway  Company. — Where  a  sleeping  car  not  be- 
longing to  a  railroad  company  is  transported  by  it  in  one  of  its  trains,  the  sleep- 
ing car  and  its  conductor  and  porter  being  under  the  control  of  the  railroad  con- 
ductor, the  'act  of  the  railroad  conductor  and  the  brakeman  in  ejecting  a  passen- 
ger from  the  sleeping  car  is  the  act  of  the  railroad  company,  and  not  of  the 
owner  of  the  sleeping  car ;  ^^  and  the  sleeping  car  company  is  not  liable  for  the 
wrongful  ejection.*^  But  it  has  been  held  that  where  a  sleeping  car  company's 
employee  aided  the  employees  of  a  railway  company,  over  whose  tracks  its  cars 
were  drawn,  in  forcing  a  passenger,  who  had  engaged  a  berth  in  a  sleeper,  to 
leave  the  car  and  complete  the  journey  in  a  chair  car,  the  sleeping  car  company 
was  not  released  from  liability  by  the  fact  that  its  employees  acted  under  orders 
from  the  train  conductor.** 

Fault  of  Sleeping  Car  Company. — A  sleeping  car  company  is  liable  for  the 
expulsion  of  a  passenger  by  the  employees  of  the  railway  company  due  to  selling 
him  a  sleeping  car  ticket  between  two  points  over  a  route  other  than  that  called 
for  by  his  railroad  ticket,  where  the  ticket  was  in  the  possession  of  the  sleeping 
car  company's  agent,  and  subject  to  his  inspection.*^ 

§§  3552-3555.   Grounds  for  Ejection — §  3552.   Failure  to  Pay  Fare. 

— ^Where  a  passenger  declines  to  pay  a  proper  extra  charge  for  passage  in 
a  chair  car,  and  on  request  he  declines  to  leave  it,  he  can  not  complain  if 
removed  to  the  first-class  car,  where  such  removal  is  not  eflfected  by  un- 
necessary force. ^0  But  where  a  passenger,  finding  no  vacant  seats  in  the 
ordinary    coaches,    proceeded    to    a    drawing-room    car    owned    by    a    private 

82.  ileyer  v.  St.  Louis,  etc.,  R.  Co.,  54  Plaintiff,  having  a  railroad  coupon 
Fed.  116,  4  C.  C.  A.  221,  58  Am.  &  Eng.  ticket  for  passage  from  New  Orleans  to 
R.  Cas.  111.  See,  generally,  "Ejection  of  New  York  over  connecting  lines  of  road, 
Passengers,"   Chapter  25.  on   application   to   an   agent   of   defendant, 

83.  Ejection  of  passengers. — Nevin  v.  and  on  showing  his  ticket,  was  sold  a 
Pullman  Palace  Car  Co.,  106  111.  222,  4  berth  in  a  sleeping  car  from  New  Orleans 
Ky.  L.  Rep.  926,  46  Am.  Rep.  688.  to     Jersey     City.      From    Washington    to 

84.  Ejection  both  tort  and  breach  of  Jersey  City  such  car  was  run  over  a  line 
contract. — Nevin  v.  Pullman  Palace  Car  different  from  that  named  in  plaintiff's 
Co.,  106  111.  232,  4  Ky.  L.  Rep.  926,  46  Am.  ticket,  and  on  his  refusing  to  pay  fare  he 
Rep.  688;  Pullman  Palace  Car  Co.  v.  was  ejected  by  the  employees  of  the  rail- 
Booth    (Tex.   Civ.  App.),  28   S.  W.  719.  road  company.     Held,  that  defendant,  by 

85.  Taylor  v.  Wabash  R.  Co.,  130  Mo.  selling  plaintiff  accommodations  in  a  par- 
App.    582,   109   S.   W.   1059.  ticular  car,  virtually  represented  and  war- 

86.  Ejection    by    railway     company ranted   that   such     car     passed    over    the 

Pullman    Palace    Car    Co.    v.    Lee,    49    111.  lines  named  in  plaintiff's  ticket,   and  was 

App.  75.     See  Calhoun  v.  Pullman  Palace  liable  for  a  breach  of  the  contract  when 

Car  Co.,  149   Fed.  546.  plaintiff,   under   the   circumstances    stated, 

87.  Paddock  v.  Atchison,  etc.,  R.  Co.,  was  compelled  to  leave  the  car  before 
37  Fed.  841,  4  L.  R.  A.  231.  reaching   Jersey    City.      Pullman's    Palace 

88.  Pullman  Palace  Car  Co.  v.  Hocker,  Car  Co.  v.  King,  99  Fed.  380,  39  C.  C.  A. 
41  Tex.   Civ.  App.  607,  93   S.  W.   1009.  573. 

89.  Fault  of  sleeping  car  company. —  90.  Failure  to  pay  fare. — St.  Louis,  etc., 
Nashville,  etc.,  R.  Co.  v.  Price,  125  Tenn.  R.  Co.  v.  Hardy,  55  Ark.  134,  17  S.  W. 
646,   148    S.   W.   219.  711. 
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individual  and  there  took  a  seat,  for  which  he  refused  to  pay  extra  fare, 
whereupon  the  porter  of  the  drawing-room  car  attempted  to  eject  him,  it  was 
held  that  the  railroad  company  was  Hable  for  the  assault.^i  A  passenger  ejected 
from  a  Pullman  train  for  refusal  to  pay  a  full  berth  rate  can  not  recover  on  ac- 
count of  the  porter's  mistake  in  excluding  from  the  train  a  fellow  passenger  who 
might  have  shared  the  berth  and  the  charge  therefor  where  the  ejected  passen- 
ger relied  on  the  unreasonableness  of  the  rule;  and  not  on  the  misinformation 
given  by  the  porter. ^^ 

§  3553.  Failure  to  Procure  Proper  Railroad  Ticket. — Where  the  holder 
of  a  void  railroad  ticket  buys  a  Pullman  ticket,  he  can  not  recover  damages  for 
ejection  from  the  Pullman. ^^  Where  a  contract  between  a  railroad  and  a  sleep- 
ing car  company  provided  that  the  latter  should  be  governed  by  regulations  of 
the  former,  one  of  which  was  that  passengers  should  not  be  entitled  to  purchase 
sleeping  car  accommodations  unless  they  held  "through  tickets"  and  a  passenger, 
holding  a  "split  ticket,"  having  applied  for  a  sleeping  car  ticket,  and  the  rail- 
road company's  agent  having  refused  to  sell  him  one,  he  was  expelled  from  the 
sleeping  car,  its  conductor  assisting  the  train  conductor  in  leading  him  from  that 
car  to  one  of  the  other  passenger  cars  on  the  train,  no  special  force  being  used 
or  bodily  harm  done  him,  it  was  held  that  he  could  not  recover  damages  of  the 
sleeping  car  company.^* 

§  3554.  Loss  of  Ticket. — When  a  passenger  buys  a  Pullman  ticket,  and, 
before  it  is  delivered  to  those  in  charge  of  the  Pullman  car,  looses  it,  he  does 
not  thereby  loose  his  right  to  the  seat  or  berth,  to  which  the  purchase  of  the 
ticket  entitled  him.  Where  such  passenger  offers  sufficient  evidence  to  those 
in  charge  of  the  car  of  his  right  to  the  seat,  they  have  no  right  to  eject  him,  for 
his  refusal  to  pay  again  for  the  berth  or  seat.^^ 

§  3555.  Bringing  Improper  Articles  into  Car. — A  passenger  may  be 
ejected  from  a  Pullman  car,  without  liability  on  the  part  of  the  Pullman  car  com- 
pany, when  such  passenger  brings  into  the  car  improper  articles,  and  refuses  to 
allow  them  to  be  removed  therefrom. ^^    The  passenger  is  entitled  to  a  reasonable 

91.  Thorpe  v.  New  York,  etc.,  R.  Co.,  sued  was  no  longer  in  his  possession, 
76  N.  Y.  402,  33  Am.  Rep.  325.  but    he    gave    plaintiff    his    personal    card, 

92.  Doherty  v.  Northern  Pac.  R.  Co.,  ""  which  he  wrote  and  signed  a  state- 
43  Mont.  294,  115  Pac.  401,  36  L.  R.  A.,  me"t  that  plaintiff  held  such  seat.  Plain- 
N  S  1139  ''"  presented  the  card,  with  the  explana- 
'  93."Faaure  to  procure  proper  railroad  ''°"'  *?  ^^^  conductor  of  the  car,  but  he 
ticket.-Calhoun  I.  Pullman  Palace  Car  refused  to  pertnit  plaintiff  to  occupy  the 
Co.,  149  Fed.  546,  holding  that  where  the  '^^^'  although  it  was  marked  on  the  dia- 
..  ,'  ,  ,  '  ,  ■  ,  .  .•,,  gram  as  sold,  and  no  other  person  had 
ticket  must  be  countersigned  to  entitle  "i.,;.^„j  ;^  „Ja  ;„f„,™<..4  „i.,;„*;«:  *!,.,<.  i,« 
^1  ,  1 J  .  ,  ...  J  ii.  claimed  it,  and  inrormea  plamtitt  that  he 
the  holder  to  ransportation,  and  the  '  ^^^  ^^^  ^^^^  or  leave  the  car; 
agent  of  the  PuHman  car  company  tells  thereupon  plaintiff  passed  into  a  com^ 
the  holder  that  it  need  not  be  signed,  and  ^^^  J  ^^^  continued  there  to  the  end 
sells  him  a  Pullman  ticket,  and,_  a  ter  ^^  ^.^  ^^.  ^^^^  ^^^^  ^^^  exclusion  of 
boardmg  the  tram,  the  holder  is  ejected,  ^^^-^^-^  ^^^^^  ^^^  ^^^^  ^^^  unreasonable, 
there  can  be  no  recovery  from  the  Pull-  ^^^^  defendant  was  liable  in  damages  suf- 
raan   Car   Company.  ^citni   to   compensate   plaintiff  for  the  in- 

94.  Lawrence  v.  Pullman's  Palace  Car  jury.  Buck  v.  Webb,  58  Hun  185,  11  N. 
Co.,   144    Mass.   1,   10    N.    E.    723,   59   Am.       y.  S.  617,   33   N.   Y.   St.  Rep.  824. 

ReP-  58.  96.  Bringing  improper  articles  into  car. 

95.  Loss  of  ticket. — Pullman  Palace  — Rolls  of  foreign  blankets  being  taken 
Car  Co.  V.  Reed,  75  111.  125,  20  Am.  Rep.  home  by  a  passenger  to  be  used  as  por- 
232.  tieres  do  not  constitute  baggage  which  he 

Plaintiff     purchased     from     defendant's  may   take   with   him   into   a   Pullman   car, 

agent   a    ticket   for   a    seat   in    defendant's  and    upon    his    insisting    on    doing    so   the 

drawing-room  car.     Having  lost  it,  he  ap-  Pullman  Company  is  entitled  to  terminate 

plied  to  the  agent  for  another.     This  the  the  relation  of  carrier  and  passenger  and 

agent    refused,    as    the    diagram    showing  eject  him  from  the   car.     Pullman  Co.  v. 

the   seats  for  which   tickets   had  been   is-  Custer   (Tex.   Civ.  App.),  140  S.  W.  847. 


§§  3555-3558 


CARRIERS. 
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Opportunity  to  check  such  articles  or  make  other  disposition  of  them.  The 
company,  however,  need  not  take  the  initiative  by  tendering  opportunity  to  check ; 
and  the  passenger  can  not  excuse  the  failure  to  request  an  opportunity  to  check 
the  articles  by  any  impropriety  in  the  conductor's  manner.^'^ 

§  3556.  What  Constitutes  Ejection. — To  constitute  ejection  from  a  sleep- 
ing car  it  is  not  essential  that  the  passenger  has  ever  entered  the  car.  If  he  is 
entitled  to  enter,  and  is  prevented  from  so  doing  by  the  employees  of  the  com- 
pany, this  constitutes  ejection. ^^ 

Voluntary  Abandonment. — If  a  passenger  leaves  the  Pullman  voluntarily, 
even  though  under  order  of  those  in  charge  of  the  car,  there  is  no  ejection.*^ 
Where  the  passenger  leaves  the  car  for  the  accommodation  of  others  it  is  a  vol- 
untary abandonment.^  If,  however,  the  leaving  is  to  prevent  being  carried  to 
a  place  other  than  the  destination  of  the  passenger,  the  abandonment  is  not  vol- 
untary.2  Where  the  passenger  leaves  under  protest,  at  the  order  of  those  in 
charge  of  the  car,  even  though  he  makes  no  physical  resistance,  he  can  not  be 
said  to  have  voluntarily  abandoned  the  car.^ 

§  3557.  Manner  of  Ejection. — A  sleeping  car  company's  employees  in 
ejecting  a  passenger  must  use  no  more  force  than  is  reasonably  necessary  and 
must  act  in  a  courteous  and  considerate  manner.* 

§§  3558-3573.  Duties  and  Liabilities  as  to  Property  of  Passengers 
— §  3558.  Nature  of  Liability. — Sleeping  car  companies  are  not  liable  as  in- 
surers of  the  wearing  apparel  and  effects  belonging  to  passengers  upon  their  cars, 
nor  are  they  liable  as  innkeepers,  or  as  common  carriers."  Their  liability  at  most 
is  that  of  bailees  for  hire.®  But  in  one  case  it  has  been  held  that  a  sleeping  car 
company  so  far  as  it  renders  service  similar  in  kind  to  an  innkeeper  is  subject  to 


97.  Pullman  Co.  v.  Custer  (Tex.  Civ. 
App.),   140   S.  W.   847. 

98.  What  constitutes  ejectment. — Pull- 
man Co.  V.  Custer  (Tex.  Civ.  App.),  140 
S-  W.  847. 

99.  Voluntary  abandonment. — Pullman 
Palace  Car  Co.  v.  Hooker,  41  Tex.  Civ. 
App.  607,  93  S.  W.  1009.  See,  also.Pull- 
man  Palace  Car  Co.  v.  Cain,  15  Tex.  Civ. 
App.  503,  40   S.  W.  220. 

Evidence  that  plaintiff,  while  on  a  car 
which  was  both  an  eating  and  sleeping 
car,  ordered  his  berth  to  be  made  up; 
that  the  porter  replied  that  it  would  be 
done  as  soon  as  he  had  furnished  two 
lunches  previously  ordered;  and  that, 
after  an  angry  dispute,  plaintiff  went  into 
a  forward  car,  and  sat  up  all  night,  though 
the  berth  was  made  up  for  him,  does  not 
sustain  a  verdict  for  damages  for  plain- 
tiff. Pullman's  Palace  Car  Co.  v.  Ehr- 
man,   65   Miss.   883,   4   So.   113. 

1.  Leaving  car  for  accommodation  of 
others. — Pullman  Palace  Car  Co.  v. 
Hocker,  93  S.  W.  1009,  41  Tex.  Civ.  App. 
607. 

2.  Abandonment  to  prevent  being  car- 
ried to  wrong  place. — ^PuUman  Palace 
Car  Co.  V.  Hocker,  41  Tex.  Civ.  App.  607, 
93   S.  W.   1009. 

3.  Leaviiie  under  protest. — Pullman 
Palace  Car  Co.  v.  Cain,  15  Tex.  Civ.  App. 
503,  40  S.  W.  220,  holding  that  where  the 
passenger  leaves  the  car  under  such  cir- 
cumstances,   he    may    show    that    had    he 


not  left  the  car  he  would  have  been  forci- 
bly ejected. 

4.  Manner  of  ejection. — Pullman  Co.  v. 
Custer    (Tex.    Civ.   App.),   140   S.   W.   847. 

5.  Nature  of  liability  to  property  of 
passengers. — Alabama.  —  Pullman  Palace 
Car  Co.  V.  Adams,  34  So.  921,  120  Ala. 
581,  45   L.   R.   A.   767,   74  Am.   St.   Rep.  53. 

Georgia. — Pullman's  Palace  Car  Co.  v. 
Hall,  106  Ga.  765,  32  S.  E.  923,  44  L.  R- 
A.  7  90,  71  Am.  St.  Rep.  293. 

Illinois. — Pullman  Palace  Car  Co.  v. 
Smith,  73   111.   360,  24  Am.   Rep.  238. 

Indiana. — Voss  v.  Cleveland,  etc.,  R.  Co., 
16  Ind.  App.  271,  43  X.  E.  20,  44  N.  E. 
1010,  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  427. 

Missouri. — Root  v.  New  York  Cent.,  etc., 
Co.,  28  Mo.  App.  199;  Morrow  v.  Pullman 
Palace  Car  Co.,  98  Mo.  App.  351,  73  S. 
W.  281. 

New  York. — Williams  v.  Webb,  58  N. 
Y.  S.  300,  27  Misc.  Rep.  508,  modifying 
judgment  49  N.  Y.  S.  1111,  22  Misc.  Rep. 
513;  Carpenter  v.  New  York,  etc.,  R.  Co., 
10  N.  Y.  St.  Rep.  712;  Welch  v.  Pullman 
Palace  Car  Co.  (N.  Y.),  vSheld.  457;  Ses- 
sions V.  New  York,  etc.,  R.  Co.,  78  Hun 
541,  29  N.  Y.  S.  628,  61  N.  Y.  St.  Rep.  170. 
O/ii'o.— Falls  River,  etc.,  Mach.  Co.  v. 
Pullman  Palace  Car  Co.,  4  N.  P.  26,  6  O. 
Dec.   85. 

6.  Liability  that  of  bailee  for  hire.— 
Root  V.  New  York  Cent.,  etc.,  Co.,  28  Mo. 
App.  199;  ]\Iorrow  v.  Pullman  Palace  Car 
Co.,   98    Mo.    App.    351,    73    S.   W.   281. 
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PALACE    CARS   AND    SJvBEPING    CAR    COMPANIES-  §§    3558-3559 


the  same  liabilities^  It  has  been  said  that  a  sleeping  car  company  is  responsible 
as  a  common  carrier  of  passengers  would  be  in  relation  to  the  baggage  of  a  pas- 
senger not  given  into  its  exclusive  custody.* 

§§  3559-3564.   Duty  to  Protect  Property— §    3559.   In  General,— It 

is  the  duty  of  sleeping  car  companies  to  protect  the  baggage  of  their  passengers  by 
keeping  a  sufficient  watch  and  if  it  is  lost  or  stolen,  through  their  failure  to  prop- 
erly guard  it,  they  are  liable  therefor.^  While  palace  and  sleeping  car  companies 
are  not  required  to  exercise  extraordinary  care  to  guard  the  property  of  their  pas- 
sengers, they  are  bound  to  exercise  reasonable  and  ordinary  carc^**  They  must 
use  a  degree  of  care  commensurate  with  the  danger  to  which  the  property  is  ex- 
posed.^' A  failure  to  use  ordinary  care  proportionate  to  the  danger  reasonably 
to  be  apprehended  would  be  negligence  which  would  ordinarily  render  such  com- 
panies liable  for  a  loss  of  baggage. ^^ 


7.  Holding  that  carrier  liable  as  inn- 
keeper.— Pullman  Palace  Car  Co.  v. 
Lowe,  28  Neb.  239,  44  N.  W.  226,  6  L.  R. 
A.  809,  26  Am.  St.  Rep.  325,  40  Am.  & 
Eng.    R.    Cas.   637. 

8.  Pullman  Palace  Car  Co.  v.  Pollock, 
69  Tex.  120,  5  S.  W.  814,  5  Am.  St.  Rep. 
31,  34  Am.  &  Eng.  R.  Cas.  217,  cited  in 
Voss  V.  Cleveland,  etc.,  R.  Co.,  16  Ind. 
App.  271,  43  N.  E.  20,  44  N.  E.  1010,  3 
Am.  &  Eng.  R.  Cas.,  N.  S.,  427.  As  to 
the  liability  of  carriers  of  passengers  for 
baggage  retained  in  the  custody  of  the 
passenger,  see  ante,  "Property  under 
Control   of   Passengers,"   §    3474. 

9.  Duty  to  protect  property  of  passen- 
gers.— Georgia. — Pullman  Co.  v.  Schaffner, 
55  S.  E.  933,  126  Ga.  609,  9  L.  R.  A.,  N.  S., 
407;  Pullman  Palace  Car  Co.  v.  Martin, 
92  Ga.  161,  18  S.  E.  364;  Pullman  Co.  v. 
Green,  57  S.  E.  233,  138  Ga.  142,  10  Am. 
&  Eng.  Ann.  Cas.  893;  Pullman's  Palace 
Car  Co.  V.  Hall,  106  Ga.  765,  32  S.  E. 
923,  44  L.  R.  A.  790,  71  Am.  St.  Rep.  293. 

Massachusetts.  —  Lewis  v.  New  York 
Sleeping  Car  Co.,  143  Mass.  267,  9  N.  E. 
615,  58  Am.  Rep.  135,  28  Am.  &  Eng.  R. 
Cas.  148. 

Missouri. — Hampton  v.  Pullman  Palace 
Car  Co.,  42  Mo.  App.  134. 

South  Carolina.  —  Godfrey  v.  Pullman 
Co.,   69   S.   E.  666,   87   S.   C.  361. 

Tennessee. — Pullman  Palace  Car  Co.  v. 
Gavin,  93  Tenn.  (9  Pickle)  53,  23  S.  W. 
70,   21   L.   R.  A.   298,  42  Am.   St.   Rep.  902. 

Texas. — Pullman  Palace  Car  Co.  v.  Pol- 
lock, 69  Tex.  120,  5  S.  W.  814,  5  Am.  St. 
Rep.  31,  34  Am.  &  Eng.  R.  Cas.  217;  Ste- 
venson V.  Pullman  Palace  Car  Co.  (Tex. 
Civ.  App.),  26  S.  W.  112;  S.  C,  33  S.  W. 
335;  Pullman  Sleeping  Car  Co.  v.  Hatch, 
30  Tex.  Civ.  App.  303,  70  S.  W.  771. 

10.  Degree  of  care  required. — United 
States.— mW  V.  Pullman  Co.,  188  Fed.  497; 
Blum  V.  Southern  Pullman  Palace  Car 
Co.,  1  Flip.  500,  Fed.  Cas.  No.  1,574,  21 
Am.  &  Eng.  R.  Cas.  447. 

Georgia. — Pullman  Co.  v.  Schaffner,  126 
Ga.  609,  55  S.  E.  933,  9  L.  R.  A.,  N.  S., 
407;  Pullman  Co.  v.  Green,  128  Ga.  142,57 
S.  E.  233,  10  Am.  &  Eng.  Ann.  Cas.  893; 
Pullman's  Palace  Car  Co.  v.  Hall,  106  Ga. 


765,  32  S.  E.  923,  44  L.  R.  A.  790,  71  Am. 
St.  Rep.  293;  Kates  v.  Pullman's  Palace 
Car  Co.,  95  Ga.  810,  23  S.  E.  186,  2  Am.  & 
Eng.  R.  Cas.,  N.  S.,  480. 

Illinois. — Pullman  Palace  Car  Co.  v. 
Smith,  73  111.  360,  24  Am.  Rep.  358. 

Indiana. — Woodruff  Sleeping,  etc.,  Coach 
Co.  V.  Diehl,  9  Am.  &  Eng.  R.  Cas.  294, 
84   Ind.   474,   43   Am.    Rep.    102. 

Kentucky. — Pullman  Palace  Car  Co.  v. 
Gaylord,  9  Ky.   L.   Rep.  58. 

Massachusetts.  —  Lewis  v.  New  York 
Sleeping  Car  Co.,  28  Am.  &  Eng.  R.  Cas. 
148,  143  Mass.  267,  9  N.  E.  615,  58  Am. 
Rep.  135;  Dawley  v.  Wagner  Palace  Car 
Co.,  169  Mass.  315,  47  N.  E.  1024. 

Missouri. — Scaling  v.  Pullman  Palace 
Car  Co.,  24  Mo.  App.  29. 

Texas. — Stevenson  v.  Pullman  Palace 
Car  Co.  (Tex.  Civ.  App.),  26  S.  W.  112; 
S.  C,  32  S.  W.  335;  Dargan  v.  Pullman 
Palace  Car  Co.,  2  Texas  App.  Civ.  Cas., 
§  691,  26  Am.  &  Eng.  R.  Cas.  149;  Belden 
V.  Pullman  Palace  Car  Co.  (Tex.  Civ. 
App.),  43  S.  W.  22;  Pullman  Palace  Car 
Co.  V.  Pollock,  69  Tex.  120,  5  S.  W.  814, 
5  Am.  St.  Rep.  31,  34  Am.  &  Eng.  R.  Cas. 
317;  Pullman  Palace  Car  Co.  v.  Mat- 
thews, 74  Tex.  654,  12  S.  W.  744,  15  Am. 
St.   Rep.   873. 

The  care  which  a  sleeping  car  com- 
pany is  required  to  exercise  in  protect- 
ing a  passenger  from  loss  of  his  property 
is  that  ordinary  diligence  which  every 
prudent  man  uses  to  protect  his  own 
property  of  a  similar  nature.  If  the  com- 
pany exercises  this  ordinary  care  and 
diligence,  then  a  passenger  can  not  re- 
cover for  property  lost  by  him  even 
though  it  was  lost  while  he  was  on  the 
company's  .car.  Pullman's  Palace  Car 
Co.  V.  Harvey,  101  Ga.  733,  28  S.  E.  989. 
Care  as  to  sleeping  passengers. — See 
post,  "While  Passengers  Are  Asleep,"  § 
3560. 

11.  Care  commensurate  with  danger. — 
Carpenter  v.  New  York,  etc.,  R.  Co.,  134 
N.  Y.  53,  26  N.  E.  277,  31  Am.  St.  Rep. 
644,  11  L.  R.  A.  759,  47  Am.  &  Eng.  R. 
Cas.  421. 

12.  Dargan  v.  Pullman  Palace  Car  Co., 
3  Texas  App.  Civ.  Cas.,  §  691,  26  Am.  & 
Eng.   R.   Cas.   149. 


§  3559 
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Liable  for  Negligence  Only. — A  sleeping  car  company  is  liable  for  property 
lost  by  its  passengers  only  when  it  is  shown  to  have  been  negligent,!^  or  that  its 
servants  in  charge  purloined  the  property.^'*  So  it  has  been  held  that,  where  prop- 
erty is  stolen  from  a  moving  train,  by  a  person  from  without,  by  catching  on  to 
the  moving  sleeping  car,  and  snatching  the  property  from  a  seat,  and  drawing  it 
through  an  open  window,  there  being  no  negligence  shown,  the  sleeping  car  com- 
pany can  not  be  held  liable. ^^  Where  there  is  no  evidence  that  the  car  was  at  any 
time  unguarded,  there  is  no  liability  for  a  theft  committed  by  a  fellow  passenger ; 
that  is  a  theft  the  circumstances  of  which  are  unknown  to  the  employees,  and 
not  such  as  might  be  committed  by  one  in  the  presence  of  the  servants,  or  un- 
der such  circumstances  as  would  reasonably  suggest  to  such  servants  that  a  theft 
was  being  or  about  to  be  committed. i®  But  where  money  is  stolen  from  a  pas- 
senger by  some  other  passenger  approaching  the  berth  from  the  outside,  where 
the  thief  could  be  seen,  the  sleeping  car  company  should  be  held  liable  for  such 
loss." 

Failure  to  Close  Windows. — Where  there  is  a  regulation  requiring  the  win- 


13.  Liable  for  negligence  alone. — Geor- 
gia.— -Pullman's  Palace  Car  Co.  v.  Hall, 
106  Ga.  765,  32  S.  E.  923,  44  L.  R.  A.  790, 
71  Am.   St.   Rep.   393. 

Illinois. — Pullman  Palace  Car  Co.  v. 
Smith,  73   111.  360,  24  Am.   Rep.  25S. 

Indiana.  —  Woodruff  Sleeping,  etc., 
Coach  Co.  V.  Diehl,  84  Ind.  474,  43  Am. 
Rep.  102,  9  Am.  &  Eng.  R.  Cas.  394. 

Massachusetts. — Lewis  v.  New  York 
Sleeping  Car  Co.,  143  Mass.  267,  9  N.  E. 
615,  58  Am.  Rep.  135,  38  Am.  Ik  Eng.  R. 
Cas.  148;  Whicher  v.  Boston,  etc.,  R.  Co., 
176  Mass.  275,  57  N.  E.  601,  79  Am.  St. 
Rep.   314. 

Missouri. — Root  v.  New  York  Cent., 
etc.,   Co.,   28   Mo.   App.   199. 

New  York. — Welch  v.  Pullman  Palace 
Car  Co.  (N.  Y.),  16  Abb.  Prac,  N.  S., 
352;  Carpenter  v.  New  York,  etc.,  R.  Co., 
10  N.  Y.  St.  Rep.  712;  Welding  v.  Wag- 
ner (N.  Y.),  1  City  Ct.  R.  66;  Sessions  v. 
New  York,  etc.,  R.  Co.,  78  Hun  541,  29 
N.  Y.  S.  628,  61  N.  Y.  St.  Rep.  170. 

Ohio. — Falls  River,  etc.,  Mach.  Co.  v. 
Pullman  Palace  Car  Co.,  6  O.  Dec.  85,  4 
N.  P.  26. 

Pennsylvania. — Springer  v.  Pullman  Co., 
234    Pa.    172,    83    Atl.    98. 

Texas. — Pullman  Sleeping  Car  Co.  v. 
Hatch,  30  Tex.  Civ.  App.  303,  70  S.  W. 
771;  Dargan  v.  Pullman  Palace  Car  Co., 
2  Texas  App.  Civ.  Cas.,  §  691,  26  Am.  & 
Eng.   R.  Cas.   149. 

A  sleeping  car  company  is  not  liable 
for  the  loss  of  a  scarf  pin  placed  by  a 
passenger  in  a  receptacle  at  the  head  of 
his  berth  on  retiring  for  the  night,  un- 
less it  is  shown  that  the  company  or  its 
agents  were  chargeable  with  negligence. 
Pullman  Palace  Car  Co.  v.  Gaylord,  6  Ky. 
L.  Rep.  279. 

A  sleeping-car  company  is  not  liable 
for  the  loss  of  baggage  of  a  passenger 
which  was  left  by  him  in  his  berth,  and 
lost  or  abstracted  therefrom  during  his 
temporary  absence,  if  it  exercised  rea- 
sonable care  to  prevent  the  loss,  or  such 
rare  as  is  customarily  used  in  such  cases. 


Efron  V.  Wagner  Palace  Car  Co.,  59  Mo. 
App.  641. 

A  passenger  on  a  railroad  train  in  the 
daytime  went  into  a  sleeping  car,  the 
porter  accompanying  him,  carrying  his 
hand  bag.  The  hand  bag  was  placed  in 
the  section  nearest  the  door,  and  the 
passenger  stood  beside  it  for  10  minutes, 
and  then  went  into  the  smoking  com- 
partment, where  he  remained  half  an 
hour,  and  then  returned  to  his  hand  bag, 
and,  taking  something  out  of  it,  returned 
to  the  smoking  compartment,  where  he 
remained  five  hours.  The  train,  moving 
all  the  time,  stopped  at  a  number  of 
stations,  when  he  again  returned  to 
where  the  handbag  was  left,  it  was  miss- 
ing. Held,  that  neither  the  railroad  com- 
pany nor  the  sleeping  car  company  was 
liable  therefor,  neither  being  negligent. 
Whicher  v.  Boston,  etc.,  R.  Co.,  57  N.  E. 
601,  176  Mass.  275,  79  Am.  St.  Rep.  314. 

Plaintiff  went  upon  a  sleeping  car  be- 
tween 12  and  1  o'clock  at  night.  He  did 
not  leave  his  valise  in  charge  of  any 
servant  or  employee  of  the  company,  nor 
did  he  call  the  attention  of  the  conductor 
or  porter  to  the  fact  that  he  had  a  va- 
lise. He  placed  his  valise  in  the  aisle 
near  the  smoking  room  and  immediately 
returned  to  his  berth.  In  the  morning 
the  valise  was  gone.  Held,  that  no  neg- 
ligence was  shown  on  the  part  of  the 
sleeping  car  company,  and  hence  no 
cause  of  action  against  it  was  estab- 
lished. Dargan  v.  Pullman  Palace  Car 
Co..  2  Texas  App.  Civ.  Cas.,  §  691,  26  Am. 
&  Eng.  R.  Cas.  149. 

14.  Pullman  Sleeping  Car  Co.  v.  Hatch, 
30  Tex.  Civ.  App.  303;  70  S.  W.  771.  See 
post,   "Thefts   by   Employees,"   §   3567. 

15.  Pullman's  Palace  Car  Co.  v.  Hall,  106 
Ga.  765,  32  S.  E.  933,  44  L.  R.  A.  790,  71 
Am.    St.    Rep.    293. 

16.  Illinois  Cent.  R.  Co.  v.  Handy,  63 
Miss.   609,   56  Am.   Rep.  846. 

17.  Falls  River,  etc.,  Mach.  Co.  v.  Pull- 
man Palace  Car  Co.,  6  O.  Dec.  85,  4  N. 
P.  26. 
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dows  of  a  Pullman  car  to  be  closed,  while  the  train  is  at  a  station,  a  violation  of 
this  regulation  is  negligence,  i® 

Duty  to  Provide  Safe  Depository. — No  duty  rests  upon  a  sleeping  car  com- 
pany to  provide  its  cars  with  a  safe  depository  for  the  valuables  of  its  passen- 
gers.i® 

§  3560.  While  Passengers  Are  Asleep. — A  sleeping  car  company  owes 
the  duty  to  properly  watch  over  its  cars  at  night,  while  its  passengers  are  asleep, 
in  their  berths,  and  guard  their  property  from  loss  by  theft  or  otherwise.  If 
property  belonging  to  its  passengers  be  so  lost,  by  the  failure  of  the  sleeping  car 
company  to  so  watch  over  its  car,  it  is  liable  therefor.^''  A  higher  degree  of  care 
to  protect  the  goods  of  a  sleeping  passenger  would  seem  to  be  required  than  that 
which  the  company  must  exercise  when  the  passenger  is  awake  and  able  to  pro- 
tect himself,  and  while  extraordinary  diligence  is  not  required  by  the  law  in  either 
case,  yet  it  must  exercise  a  reasonable  degree  of  care  to  protect  his  goods  while 
he  is  sleeping.21     The  duty  to  guard  over  its  passengers  arises  even  before  the 


18.  Failure  to  close  windows. — While 
plaintiff  was  a  passenger  on  a  sleeping 
car,  his  valise  was  stolen  from  the  car 
at  a  station  in  Mexico.  The  rules  of  the 
company  required  the  rear  door  and  win- 
dows of  the  car  to  be  closed  while  at 
such  stations.  The  conductor  and  porter 
testified  that  they  were  so  closed  just 
before  entering  the  station,  and  that 
while  there  they  stood  on  the  platform 
near  the  car.  Plaintiff  stepped  out  of  the 
car,  leaving  the  valise  near  an  open  win- 
dow at  which  two  passengers  sat.  They 
moved  away  while  he  was  gone,  with- 
out closing  the  window,  and  soon  after 
the  train  started  the  loss  was  discovered. 
Held,  that  findings  that  the  company's 
employees  were  negligent  in  not  keeping 
the  window  closed,  or  in  failing  to  see 
and  prevent  the  theft,  and  that  plaintiff 
was  not  negligent,  were  justified.  Pull- 
man Palace  Car  Co.  v.  Arents,  66  S.  W. 
329,    28    Tex.    Civ.    App.    71. 

19.  Duty  to  provide  safe  depository. — 
Pullman  Palace  Car  Co.  v.  Gaylord,  9 
Ky.  L.  Rep.  58. 

20.  While  passengers  are  asleep.  — 
United  States. — Blum  v.  Southern  Pullman 
Palace  Car  Co.,  1  Flip.  500,  Fed.  Cas. 
No.  1574,  21  Am.  &  Eng.  R.  Cas.  447; 
Hill  V.  Pullman  Co.,  188  Fed.  497. 

Georgia. — Kates  v.  Pullman's  Palace 
Car  Co.,  95  Ga.  810,  23  S.  E.  186,  2  Art. 
&  Ensr.  R.  Cas.,  N.  S.,  480;  Pullman  Pal- 
ace Car  Co.  V.  Martin,  92  Ga.  161,  18  S. 
E.    364. 

Indiana.  —  Woodruff  Sleeping,  etc.. 
Coach  Co.  V.  Diehl,  84  Ind.  474,  9  Am. 
&  Eng.   R.  Cas.  294,  43  Am.  Rep.  102. 

Missouri. — Morrow  v.  Pullman  Palace 
Car  Co.,  73  S.  W.  281,  98  Mo.  App.  351. 

New  Fo^ffe.— Williams  v.  Webb,  58  N. 
Y.  S.  300,  27  Misc.  Rep.  508,  modifying 
judgment  49  N.  Y.  S.  1111,  22  Misc.  Rep. 
513;  Carpenter  v.  New  York,  etc.,  R.  Co., 
15  N.  Y.   St.  Rep.  345. 

Pennsylvania. — Pullman  Palace  Car  -Co. 
V.  Gardner  (Pa.),  16  Am.  &  Eng.  R.  Cas. 
334. 


South  Cairolina. — Calder  v.  Southern  R. 
Co.,   71   S.   E.   841,   89   S.    C.   287. 

A  sleeping  car  company  may  be  liable 
for  failing  to  keep  a  watch,  whereby  a 
passenger's  property  was  stolen,  though 
it  was  stolen  after  the  passenger's  com- 
panion had  left  the  berth,  and  while  he 
was  walking  up  and  down  the  aisle. 
Pullman  Palace  Car  Co.  v.  Adams,  24 
So.  921,  120  Ala.  581,  45  L.  R.  A.  767, 
74  Am.  St.  Rep.  .53. 

When  a  passenger  on  a  sleeping  car, 
in  which  there  were  only  curtains  divid- 
ing the  sections  and  separating  them 
from  the  aisle,  and  no  special  watch  was 
kept,  lost  personal  effects  which  he  had 
placed  under  his  pillow,  the  company 
was  liable  as  for  negligence,  either  in 
not  furnishing  apartments  that  could  be 
securely  closed,  or  in  not  supplying  a 
watch.  Woodruff  Sleeping,  etc.,  Coach 
Co.  V.  Diehl,  84  Ind.  474,  43  Am.  Rep. 
102,  9  Am.   &  Eng.   R.   Cas.  234. 

21.  Degree  of  care  required. — United 
States. — Barrott  v.  Pullman's  Palace  Car 
Co.,    51    Fed.    796. 

Georgia. — Pullman's  Palace  Car  Co.  v. 
Hall,  106  Ga.  765,  32  S.  E.  923,  44  L.  R. 
A.  790,  71   Am.   St.   Rep.   203. 

Indiana. — Woodruff  Sleeping,  etc..  Coach 
Co.  V.  Diehl,  9  Am.  &  Eng.  R.  Cas.  294, 
84   Ind.   474,   43   Am.   Rep.   102. 

Kentucky. — Myers  v.  Pullman  Co.,  149 
S.  W.  1002,  149  Ky.  776,  41  L.  R.  A.,  N. 
S.,  799;  Pullman  Palace  Car  Co.  v.  Gay- 
lord,   9   Ky.   L.   Rep.   58. 

Massachusetts. — Lewis  v.  New  York 
Sleeping  Car  Co.,  28  Am.  &  Eng.  R.  Cas. 
148,  143  Mass.  267,  9  N.  E.  615,  58  Am. 
Rep.  135;  Whicher  v.  Boston,  etc.,  R.  Co., 
176  Mass.  275,  57  N.  E.  601,  79  Am.  St. 
Rep.    314. 

Missouri. — Scaling  v.  Pullman  Palace 
Car  Co.,  24  Mo.  App.  29;  Hampton  v. 
Pullman  Palace  Car  Co.,  42  Mo.  App. 
134. 

New  York. — Carpenter  v.  New  York, 
etc.,   R.   Co.,  47  Am.   &  Eng.   R.   Cas.  421, 
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sleeping  car  company  has  notice  of  any  danger,  or  facts  sufficient  to  cause  it  to 
anticipate  any  danger,  to  its  passengers  or  their  property.^^  js^-,^^  ^  sleeping  car 
company  is  liable  for  negligently  permitting  thieves  to  steal  a  passenger's  prop- 
erty while  he  was  sleeping,  though  he  did  not  notify  the  company  that  he  had  the 
property.^*  A  sleeping  car  company  has  not  exercised  reasonable  care  to  protect 
the  baggage  of  a  sleeping  passenger  where  it  allows  several  passengers  to  leave 
the  car  with  baggage,  without  paying  any  attention  as  to  whose  it  is,  and  its  por- 
ter, might  by  attention  prevent  the  removal  of  the  sleeping  passenger's  baggage 
from  the  car  by  a  stranger. 2* 

Careful  and  Continuous  Watch. — It  is  the  duty  of  a  sleeping  car  company 
to  maintain  a  careful  and  continuous  watch  over  the  interior  of  the  car  while  the 
berths  are  occupied  by  sleepers.  If  the  property  is  stolen  by  a  fellow  passenger 
or  by  an  intruder  on  the  train,  in  consequence  of  the  failure  of  the  company  to 
maintain  this  careful  and  continuous  watch,  the  company  will  be  liable  for  its 
value.^5  But,  the  duty  of  the  company  does  not  extend  to  keeping  in  actual  view 
of  its  servants  the  person  and  clothing  of  the  passengers  during  the  night;  and  in 
case  of  theft  it  is  liable  for  negligence  only  by  reason  of  a  failure  to  continuously 
watch  the  passageway  and  the  berths  from  the  outside,  and  to  prevent  any  intru- 
sion or  larceny  which  could  be  detected  by  such  continuous  watching.^e  Where 
the  doors  of  the  car  are  left  open  and  unguarded  so  that  unauthorized  persons 
may  have  access  to  it,  or  the  officers  charged  with  its  superintendence  leave  it 
without  that  supervision  by  them  which  the  passengers  had  a  right  to  rely  on,  it 
would  seem  that  such  negligence  is  shown  as  would  render  the  company  liable 
for  a  loss.2'' 


124  N.  Y.  53,  26  N.  E.  377,  21  Am.  St. 
Rep.  644,  11  L.  R.  A.  759. 

Ohio. — Falls  River,  etc.,  Mach.  Co.  v. 
Pullman  Palace  Car  Co.,  4  N.  P.  26,  6  O. 
Dec.  85. 

Pennsylvania. — Pullman  Palace  Car  Co. 
V.  Gardner  (Pa.),  16  Am.  &  Eng.  R.  Cas. 
324. 

Texas.— ^FnWman  Palace  Car  Co.  v.  Pol- 
lock, 34  Am.  &  Eng.  R.  Cas.  217,  69  Tex. 
120,  5  S.  W.  814,  5  Am.  St.  Rep.  31;  Pull- 
man Palace  Car  Co.  v.  Matthews,  74  Tex. 
654,   12   S.   W.   744,   15   Am.    St.    Rep.   873. 

22.  Calder  v.  Southern  R.  Co.,  71  S.  E. 
841,    89    S.    C.    287. 

23.  Pullman  Palace  Car  Co.  v.  Adams, 
24  So.  921,  130  Ala.  581,  45  L.  R.  A.  767, 
74  Am.   St.   Rep.   53. 

24.  Cooney  v.  Pullman  Palace  Car  Co., 
121  Ala.  368,  25  So.  712,  53  L.  R.  A.  690. 

25.  Careful  and  continuous  watch. — 
Kentucky. — Myers  v.  Pullman  Co.,  149 
Ky.  776,  149  S.  W.  1003,  41-  L.  R.  A.,  N. 
S.,  799. 

Ne7V  York. — Carpenter  v.  New  York, 
etc.,  R.  Co.,  134  N.  Y.  53,  26  N.  E.  277,  31 
Am.  St.  Rep.  644,  11  L.  R.  A.  759,  47  Am. 
&  Eng.  R.  Cas.  431. 

Pennsylvania.— PuMinan  Palace  Car  Co. 
V.  Gardner  (Pa.),  16  Am.  &  Eng.  R.  Cas. 
324. 

Tennessee. — Pullman  Palace  Car  Co.  v. 
Gavin,  93  Tenn.  (9  Pickle)  53,  23  S.  W. 
70,   21   L.   R.   A.   398,   42  Am.   St.   Rep.  902. 

Where  it  appeared  that  the  only  em- 
ployee kept  on  the  car  while  it  ran  from 
New  York  to  Boston,  making  eight  stops 
on  the  way,  was  a  man  who  acted  as 
conductor,   porter,   and   bootblack,   it  was 


held  that  defendant  had  not  exercised 
due  care  in  protecting  its  passengers 
while  asleep.  Carpenter  v.  New  York, 
etc.,  R.  Co.,  124  N.  Y.  53,  26  N.  E.  277, 
31  Am.  St.  Rep.  644,  11  L.  R.  A.  759,  47 
Am.   &  Eng.   R.   Cas.   431. 

Where  it  appeared  that  the  porter  was 
found  asleep  at  an  early  hour  of  the 
morning  in  a  position  from  which  no 
view  could  be  had  of  that  part  of  the  car 
in  which  the  passengers  were  asleep;  and 
that  the  porter  was  required  to  be  on 
duty  for  thirty-six  hours  continuously, 
which  included  two  nights,  it  was  held 
that  there  was  evidence  of  negligence  on 
the  part  of  the  defendant  proper  to  be 
submitted  to  the  jury.  Lewis  v.  New 
York  Sleeping  Car  Co.,  143  Mass.  267, 
9  N.  E.  615,  58  Am.  Rep.  135,  38  Am.  & 
Eng.  R.  Cas.  148. 

26.  Carpenter  v.  New  York,  etc.,  R. 
Co.,  13  N.  Y.  St.  Rep.  718. 

27.  Illinois  Cent.  R.  Co.  v.  Handy,  63 
Miss.  609,  56  Am.  Rep.  846,  citing  Blum 
V.  Southern  Pullman  Palace  Car  Co.,  1 
Flip.  500,  Fed.  Cas.  No.  1,574,  21  Am.  & 
Eng.  R.  Cas.  447,  and  Woodruff  Sleeping, 
etc.,  Coach  Co.  v.  Diehl,  84  Ind.  474,  43 
Am.  Rep.  102,  9  Am.  &  Eng.  R.  Cas.  294. 

Where,  in  an  action  against  a  sleep- 
ing car  company  for  the  value  of  goods 
stolen  from  an  occupant  of  a  car,  it  ap- 
peared that  two  sleeping  cars  in  the 
train  were  under  the  charge  of  one  con- 
ductor, that  he  left  the  train  in  the 
nighttime,  so  that  for  a  distance  of  84 
miles  there  was  no  conductor  in  charge 
of  the  cars,  and  that  thereafter  one  coft- 
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Duty  to  Provide  Sufficient  Competent  Employees. — A  sleeping  car  com- 
pany is  bound  to  exercise  due  diligence  to  employ  honest  and  sufficient  porters 
and  is  bound  to  give  them  such  hours  that  they  will  be  able  to  sit  up  at  night  a 
proper  length  of  time  and  watch  the  aisle,  while  passengers  are  asleep.^s  It  is 
held  that  one  competent  and  faithful  watcher  at  a  time  is  enough  for  each  car.^'' 

§  3561.  While  Passengers  Are  in  Toilet  Room. — There  is  generally  in 
sleeping  cars  a  toilet  room,  which  the  company  invites  the  passenger  to  use  when 
he  rises  in  the  morning.  When  the  invitation  of  the  company  is  accepted,  the  duty 
to  guard  his  personal  effects  left  in  his  berth,  while  he  is  absent  therefrom,  is 
founded  upon  a  similar  reason  to  that  which  requires  a  guard  to  be  maintained 
while  he  is  asleep  during  the  night.  He  can  not  guard  his  effects  himself  while 
he  is  asleep ;  neither  can  he  guard  his  effects  in  his  berth  during  the  morning 
when  he  is  necessarily  absent  therefrom  for  the  purpose  of  making  his  toilet  in  a 
place  set  apart  by  the  company  for  that  purpose. ^°  The  company  is  bound  to  ex- 
ercise such  reasonable  care  in  guarding  the  traveler's  baggage  in  the  case  of  his 
temporary  absence  from  the  berth  as  is  customary  in  such  cases.  If  a  certain 
guard  is  customary,  the  traveler  has  a  right  to  rely  on  the  custom,  and  the  omis- 
sion of  a  customary  guard  would  constitute  negligence.^^ 

§  3562.  Passenger  Sleeping  in  Smoker. — Though  a  sleeping  car  company 
is  under  no  obligation  to  permit  a  passenger  to  occupy  a  bed  in  the  smoking  com- 
partment of  the  car,  yet  where  the  servant  in  charge  of  the  car  permits  the  pas- 
senger to  do  so  the  company  assumes  to  the  latter  the  same  duties  as  if  he  oc- 
cupied a  regular  berth,  in  the  absence  of  any  collusion  between  the  servant  and 
the  passenger  to  defraud  the  company  of  its  fare.  The  passenger  in  such  case 
does  not  assume  any  risk  as  to  the  safety  of  his  personal  belongings  different 
from  that  of  passengers  occupying  regular  berths. ^^ 

§  3563.  Duty  to  Anticipate  Presence  of  Thief. — Where  a  passenger  was 
robbed  while  boarding  the  car,  a  duty  rested  upon  the  sleeping  car  company  to 
use  the  means  at  its  command  to  have  prevented  the  theft  only  in  so  far  as  it 
could  reasonably  have  anticipated  the  presence  of  the  thieves  when  and  where  the 
passenger  was  robbed.  And  it  is  not  negligence  for  the  porter  or  conductor  to 
fail  to  recognize  thieves  as  such,  and  give  notice  of  their  presence  to  the  pas- 
sengers, in  the  absence  of  knowledge  of  their  presence,  although  they  knew  of 
similar  recent  thefts. ^^ 

§  3564.  Duty  of  Ticket  Agent  to  Remove  Thief. — A  ticket  seller  having 
no  control  over  the  depot  or  vicinity  is  under  no  duty  to  remove  thieves  therefrom 
or  give  warning  of  their  presence,  and,  even  though  he  be  negligent,  a  sleeping 

ductor  had  charge  of  four  cars,  and  that  Y.  53,  26  N.  E-  277,  21  Am.  St.   Rep.  644, 

the  porters  had  duties   to   perform  which  Jl   L.   R.  A.   759,  47  Am.   &  Eng.   R.   Cas. 

were    inconsistent    with      keeping     watch  421. 

over   the    occupants    of   the   car,    the   par-  29.  Pullman  Palace  Car  Co.  v.  Gaylord, 

ticular  porter  having  charge   of  plaintiff's  9   Ky.  L.   Rep.   58. 

car   being   absent   from   the   car   for   part  30.  Duty  to  guard  property  while  pas- 

of  the  night,  a  finding  that  the  company  sengers   in   toilet   room.— Pullman    Co    v 

had   not   exercised  reasonable   care   m  the  Green,   128   Ga.  142,  57   S.   E.  233    10  Am' 

preyentiori  of  thefts  was  justified.    Wood-  &  Eng.  Ann.  Cas.  893;  Root  v.  New  York 

ruff  Sleeping    etc.    Coach  Co.  v.  Diehl^  84  Cent.,  etc.,  Co.,  28  Mo.  App.  199. 

Ind.  474,  43   Am.  Rep.  102,  9  Am.  &  Eng.  o,     t^j-                „.              -o  ,          r^ 

R    Cas    294                f         '                          fa  31.    Efrnu   v.    Wagner    Palace    Car    Co., 

28.    Duty  'to   provide   sufficient   compe-  ^^   ^°-  ^PP-  ^*^- 

tent  employees.— Falls   River,   etc.,   Mach.  32.    Duty     to    passengers     sleeping    in 

Co.  V.  Pullman  Palace  Car  Co.,  6  O.  Dec.  smoker,— Morrow  v.   Pullman   Palace   Car 

85,   4  N.   P.  26.     See   Pullman   Palace  Car  Co.,  98   Mo.  App.  351,  73  S.  W.  281. 

Co.   V.   Adams,   24   So.   921,   120   Ala.    581,  33.  Duty  to  anticipate  presence  of  thief. 

45  L.  R.  A.  767,  74  Am.  St.  Rep.  53;  Car-  —Myers  v.   Pullman   Co.,  149   S.  W.   1002, 

penter  v.   New  York,   etc.,   R.   Co.,  124   N.  149    Ky.   776,   41   L.   R.   A.,   N.   S.,   799. 
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car  company,  whose  agent  he  is  for  selHng  tickets,  is  not  liable  on  account  thereof 
for  a  theft  from  one  of  its  patrons.^* 

§  3565.  Property  Left  in  Car. — A  sleeping  car  company's  liability  can  not 
be  said  to  end  until  after  the  passenger  has  safely  reached  his  destination  with  all 
his  eflfects.^5  Proper  diligence  on  the  part  of  the  company  towards  one  of  its  pa- 
trons involves  the  exercise  of  ordinary  care  in  looking  out  for  and  taking  care  of 
such  property  as  may  by  him  be  casually  left  in  the  car  upon  his  leaving  it,  and 
the  restitution  of  the  property  to  the  owner,  when  ascertained;  and  where  such 
property  is  actually  found  by  servants  of  the  company,  or  is  left  or  dropped  in 
such  place  and  under  such  circumstances  as  that,  by  the  exercise  of  ordinary  care, 
it  ought  to  have  been  found  by  them,  the  company  will  be  liable  for  its  value.^* 
But  it  is  held  that  if  a  passenger  negligently  leave  his  pocketbook  in  the  car  when 
he  reaches  his  destination,  and  its  contents  are  abstracted  by  persons  other  than 
the  servants  of  the  company  there  would  be  no  liability  on  the  part  of  the  com- 
pany. "When  a  passenger  leaves  the  train  at  his  destination  the  company  may 
reasonably  think  that  he  has  taken  with  him  all  those  things  which  one  is  ac- 
customed to  carry  about  his  person,  and  until  it  is  shown  that  the  property  is 
discovered  by  its  agents  to  have  been  left  behind,  the  company  can  not  be  charged 
with  any  duty  concerning  it.^'' 

§  3566.  Thefts  by  Fellow  Passengers. — A  passenger  upon  a  sleeping  car 
assumes  the  risk  of  such  loss  from  fellow  travelers  as  can  not  be  prevented  by 
the  exercise  of  ordinary  and  reasonable  care  on  the  part  of  the  company,  and  the 
company  can  only  be  made  responsible  by  showing  its  neglect  to  exercise  that  de- 
gree of  care.^*  But  the  company  is  liable  for  property  stolen  from  a  passenger 
while  asleep,  in  the  night  time,  though  by  a  fellow  passenger,  where  it  does  not 
keep  a  continuous  and  active  watch  to  secure  the  safety  of  the  property.^^ 

§  3  567.  Thefts  by  Employees. — A  sleeping  car  company  is  liable  for  the 
theft  of  the  necessary  property  of  its  passengers,  by  those  in  the  employment  of 
the  company,*"  even  though  the  passengers  be  negligent.*^  But  the  company  is 
liable  only  for  a  passenger's  baggage,  and  for  such  reasonable  sum  of  money  as 
may  be  necessary  for  the  purposes  of  his  journey,  though  the  property  was  stolen 
by  one  of  the  company's  servants.*^    Thus  the  company  is  liable  for  the  theft  of 

34.  Duty  of  ticket  agent  to  remove  S.  E.  700,  702,  29  L.  R.  A.  498;  Pullman 
thief. — :\Iyers  v.  Pullman  Co.,  149  S.  W.  Palace  Car  Co.  z\  Gavin,  93  Tenn.  (9 
1002,   149   Ky.  776,  41  L.   R.  A.,  N.   S.,  799.  Pickle)    53,   23   S.   W.   70,   43  Am.   St.   Rep. 

35.  Termination   of    liability. — Voss     v.  90a,  21  L.  R.  A.  298. 

Cleveland,   etc.,  R.  Co.,  16  Ind.  App.  271,  41.    Efifect    of    contributory    negligence. 

43  N.  E.  20,  44  N.  E.  1010,  3  Am.  &  Eng.  —See   post,    "Where    Property   Stolen    by 

R.  Cas.,  X.  S.,  427.  Employees,"   §   3573. 

36.  Property  left  in  car  by  passenger.  42.  Nature  and  amount  of  property. — 
-^Kates  (■.  Pullman's  Palace  Car  Co.,  95  Root  v.  Xew  York  Cent.,  etc.,  Co.,  28 
Ga'.   810,   23   S.   E.  186,  3   Am.   &   Eng.   R.,  Mo.   App.   199. 

Cas.,  N.  S.,  480.  "The  extent  to  which  liability  has  been 

37.  Illinois  Cent.  R.  Co.  v.  Handy,  63  fixed  in  cases  of  this  sort  has  not  been 
Miss.   609,    56   Am.   Rep.   846.  held     to     include    anything     except      the 

38.  Theft  by  fellow  passengers. — Pull-  clothing,  ornaments  and  such  articles  as 
man's  Palace  Car  Co.  v.  Harvey,  101  Ga.  are  usually  carried  by  travelers  in  their 
733,  28  S.  E.  989;  Illinois  Cent.  R.  Co.  hands,  together  with  a  sum  of  money 
v.  Handy,  63  ^liss.  609,  56  Am.  Rep.  846.  reasonably   sufficient   for   the   expenses   of 

39.  Failure  to  keep  watch. — Pullman  the  journey  in  which  one  is  engaged." 
Palace  Car  Co.  v.  Adams,  120  Ala.  581,  Illinois  Cent.  R.  Co.  v.  Handy,  63  Miss. 
24   So.   921,    4.-    L.    R.   A.    767,    74   Am.    St.       609,   56   Am.   Rep.   846. 

Rep.   53;   Pullman  Palace  Car  Co.  v.   Ga-  Where    the    porter    of    a    sleeping    car 

vin,  93  Tenn.   (9  Pickle)   53,  23   S.  W.  70,  stole  from  a  passenger  $35  in  money  the 

21   L.   R.  A.  298,  42   Am.  St.   Rep.  902.  company  was  held  liable.     Pullman's  Pal- 

40.  Theft  by  employees.— Pullman  Pal-  ace  Car  Co.  v.  Martin,  95  Ga.  314,  22  S. 
ace  Car  Co.  v.   Matthews,  74  Tex.  654,  12  E.  700,  29  L.   R.  A.  498. 

S.  W.  744,  15  Am.  St.  Rep.  873;  Pullman's  Money  to  pay  debts  due  at  destination. 

Palace  Car  Co.  v.  ^lartin,  95   Ga.  314,  22      — If  the  employee  of  a  sleeping  car  com- 
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its  porter  of  jewelry  carried  for  personal  adornment,*^  but  not  for  jewelry  not 
carried  for  such  purpose.  ** 

§  3568.   Nature   and  Amount  of  Property  as  Affecting  Liability. — As 

to  the  nature  of  the  property,  for  the  loss  of  which,  through  its  negligence,  a 
sleeping  car  company  may  be  held  liable,  it  is  held,  quite  generally,  that  it  must 
be  property  which  such  passenger  might  reasonably  or  properly  carry  with  him,*'^ 
taking  into  consideration  his  condition  in  life  and  the  surrounding  circum- 
stances.''^ Its  liability  extends  to  such  articles  of  baggage  as  would  be  considered 
baggage  in  an  action  against  an  ordinary  carrier  of  passengers.*^  The  rule  as  to 
the  company's  liability  applies  where  the  property  is  stolen  by  its  employees.** 
The  fact  that  the  baggage  lost  by  a  sleeping  car  passenger  consisted  of  articles 
not  intended  to  be  used  on  the  train,  but  only  in  case  he  stopped  over  at  a  certain 
point,  does  not  prevent  the  passenger  from  recovering  for  their  loss.*^ 

Amount  of  Money. — A  sleeping  car  company  is  liable  for  no  greater  sum  of 
money  lost  by  a  passenger  through  its  neghgence  than  such  as  is  necessary  to  de- 
fray the  expenses  of  the  trip,  taking  into  consideration  his  station  in  life,  the 
length,  duration,  and  purposes  of  the  journey,  and  the  probable  emergencies  that 
may  be  expected  to  arise  on  the  route ;  ="  and  it  is  not  liable  if  a  sum  of  money  car- 
ried for  another  purpose  is  stolen  from  him  through  the  negligence  of  its  servants, 
provided  no  special  circumstances  exist  which  impose  on  it  a  peculiar  duty  with 


pany  steals  money  from  a  passenger,  the 
company  is  liable  only  for  an  amount 
necessary  for  the  reasonable  ex])enses  of 
the  passenger's  journey;  not  for  a  sum 
which  he  carried  to  pay  debts  due  in  the 
citv  to  which  he  was  going.  Illinois 
Cent.  R.  Co.  v.  Handy,  63  Miss.  609,  56 
Am.    Rep.    846. 

43.  Jewelry  constituting  baggage. — ■ 
Pullman's  Palace  Car  Co.  v.  Martin,  95 
Ga.  314,  22  S.  E.  700,  29  L.  R.  A.  498; 
Pullman  Co.  v.  Vanderhoeven,  48  Tex. 
Civ.   App.   4t4,   107    S.   W.    147. 

Where  the  porter  of  a  sleeping  car 
stole  from  a  passenger  therein  $700  worth 
of  jewelry  used  for  the  personal  adorn- 
ment of  the  passenger,  the  company  was 
liable.  Pullman's  Palace  Car  Co.  v.  Mar- 
tin, 95  Ga.  314,  22  S.  E.  700,  29  L.  R.  A. 
498. 

44.  Jewelry  not  constituting  baggage. 
— Bacon   v.   Pullman   Co.,   159   Fed.   1. 

45.  Nature  and  amount  of  property  as 
affecting  liability. — United  States. — Blum 
V.  Southern  Pullman  Palace  Car  Co.,  1 
Flip.  500,  Fed.  Cas.  No.  1,574,  21  Am.  & 
Eng.   R.   Cas.   447. 

Georgia. — Pullman  Co.  v.  Green,  128 
Ga.  142,  57  S.  E.  233,  10  Am.  &  Eng.  Ann. 
Cas.  893;  Kates  v.  Pullman's  Palace 
Car  Co.,  95  Ga.  810,  23  S.  E.  186,  2  Am. 
&    Eng.    R.    Cas.,    N.    S.,    480. 

Kentucky. — Myers  v.  Pullman  Co.,  149 
Ky.  776,  149  S.  W.  1002,  41  L.  R.  A,  N. 
S.,  799;  Pullman  Palace  Car  Co.  v.  Gay- 
lord,  9  Ky.  L.   Rep.  58. 

Massachusetts.  — ■  Lewis  v.  New  York 
Sleeping  Car  Co.,  143  Mass.  367,  9  N.  E. 
615,  58  Am.  Rep.  135,  28  Am.  &.  Eng.  R. 
Cas.    148. 

Missouri. — Hampton  v.  Pullman  Palace 
Car  Co.,  42  Mo.  App.  134. 


Pennsylvania. — Pfaelzer  v.  Pullman  Pal- 
ace Car  Co.  (PaO,  4  Wkly.  Notes  Cas. 
240. 

South  Carolina. — Godfrey  v.  Pullman 
Co.,   87   S.   C.   361,   69   S.   E.   666. 

Texas. — Pullman  Palace  Car  Co.  v.  Pol- 
lock, 69  Tex.  120,  5  S.  W.  814,  5  Am.  St. 
Rep.  31,   34  Am.   &  Eng.  R.   Cas.  217. 

46.  Myers  v.  Pullman  Co.,  149  Ky.  776, 
149  S.  W.  1002,  41  L.  R.  A.,  N.  S.,  799. 
See  Hampton  v.  Pullman  Palace  Car  Co., 
42  Mo.  App.  134. 

47.  Hampton  v.  Pullman  Palace  Car 
Co.,  42  Mo.  App.  134.  See,  generally, 
ante,  "What  Constitutes  Baggage,"  §§ 
3429-3445. 

48.  Theft  by  employees. — See  ante, 
"Thefts    by    Employees,"    §    3567. 

49.  Hampton  v.  Pullman  Palace  Car 
Co.,  42   Mo.   App.   134. 

50.  Amount  of  money. — United  States. 
— Barrott  v.  Pullman's  Palace  Car  Co., 
51  Fed.  796;  Blum  v.  Southern  Pullman 
Palace  Car  Co.,  1  Flip.  500,  Fed.  Cas.  No. 
1,574,   21    Am.    &   Eng.   R.    Cas.   447. 

Georgia. — Kates  v.  Pullman's  Car  Co., 
95  Ga.  810,  23  S.  E.  186,  2  Am.  &  Eng. 
R.  Cas.,  N.  S.,  480. 

Iowa. — Hillis  v.  Chicago,  etc.,  R.  Co., 
72  Iowa  228,  33  N.  W.  643,  31  Am.  & 
Eng.    R.    Cas.    108. 

Kentucky. — Pullman  Palace  Car  Co.  v. 
Gaylord,   9   Ky.    L.    Rep.   58. 

Mississippi. — Illinois  Cent.  R.  Co.  v. 
Handy,  63  Miss.  609,  56  Am.  Rep.  846. 

Missouri. — ^Wilson  v.  Baltimore,  etc.,  R. 
Co.,  32  Mo.  App.  682;  Root  v.  New  York 
Cent.,  etc.,  Co.,  28   Mo.  App.  199. 

New  yor^.— Williams  v.  Webb,  58  N.  Y. 
S.  300,  27  Misc.  Rep.  508,  modifying  49 
N.  Y.  S.  1111,  22  Misc.  Rep.  513. 
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reference  to  such  money.'^  This  rule  applies  to  money  stolen  by  the  employees 
of  the  company.'' ="  The  fact  that  a  passenger  had  a  sum  of  money  which  he  ex- 
pected would  be  sufficient  for  the  exigencies  of  the  journey,  in  a  separate  purse 
from  money  that  was  stolen,  does  not  conclusively  show  that  he  is  not  entitled  to 
recover  any  part  of  the  stolen  money.'* 

Jewelry. — The  personal  effects  which  a  passenger  may  carry  on  his  journey 
so  as  to  render  a  sleeping  car  company  liable  for  their  loss  through  its  negligence 
may  include  jewelry.^*  So  a  sleeping  car  company  is  liable  to  a  passenger  for 
the  loss  of  rings  stolen  from  her  fingers  while  she  slept,  where  reasonable  care 
was  not  used  to  prevent  thefts.'^^  If  the  jewelry  was  not  actually  being  worn  at 
the  time  of  the  theft,  but  was  being  carried  by  the  passenger  for  the  purpose  of 
being  worn  during  the  journey,  the  company  is  liable  as  if  the  jewelry  was  ac- 
tually being  worn.^^  But  a  sleeping  car  company  owes  no  duty  with  respect  to 
valuable  jewelry  carried  by  a  passenger  in  a  hand  bag  for  transportation  merely, 
without  any  intention  or  purpose  of  using  it  during  the  journey."  The  law 
places  no  limit  upon  the  amount  of  jewelry  that  may  be  properly  carried.  This 
must  be  determined  by  the  passenger's  station  in  life,  inclination  and  resources.'s 
It  has  been  held  that  a  sleeping  car  company  is  not  liable  for  negligently  permitting 
a  theft  of  a  valuable  diamond  ring  in  the  pocketbook  of  a  sleeping  passenger,  who 
had  refrained  from  wearing  the  ring  because  the  setting  had  become  loose,  it  be- 
ing at  the  time  no  part  of  his  personal  attire."**  But  it  has  also  been  held  that  if 
a  piece  of  jewelry  becomes  injured  or  broken  during  the  journey  so  that  the  pas- 
senger can  not  use  it  in  the  usual  way,  the  company  will  not  be  relieved  of  its 
duty  to  exercise  reasonable  diligence  to  protect  the  passenger  in  its  possession.®* 

Mileage  Tickets. — It  has  been  held,  that  a  passenger  on  a  Pullman  car,  who 
is  a  general  traveling  agent  for  a  commercial  house,  can  recover  for  loss,  through 
the  carrier's  negligence,  of  mileage  tickets  carried  by  him  in  his  satchel;  such  tick- 
ets being  usually  carried  by  those  doing  much  traveling.^  i 

Pistol. — It  has  been  held  that  a  pistol  is  not  such  an  article  as  is  usually  and 
properly  carried  by  a  traveling  man,  and  that  the  Pullman  company  is  not  liable 
for  its  theft  through  its  negligence,  though  it  was  being  carried  in  his  satchel.®^ 

A  watch  is  properly  considered  baggage  for  which  the  sleeping  car  company 
will  be  liable  in  case  of  loss  through  its  negligence.** 

MisceUaneous  Articles. — Opera  glasses,  a  brass  compass,  a  razor  and  strap 
and  accoutrements,  and  a  nasal  syringe,  with  accompaniments,  being  such  articles 
as  add. and  contribute  to  the  comfort,  pleasure,  and  enjoyment  of  the  traveler,  to- 
gether with  the  satchel  which  contained  them,  constitute  baggage  for  which  the 
sleeping  car  company  will  be  liable  in  case  of  loss  by  its  negligence.** 

51.  Barrott  v.  Pullman's  Palace  Car  Vanderhoeven,  48  Tex.  Civ.  App.  414,  107 
Co.,   51   Fed.   796;   Hillis   v.    Chicago,   etc.,       S.   W.   147. 

R.  Co..  72  Iowa  228,  33  N.  W.  643,  31  Am.  59.   Jewelry  not  worn  because  injured. 

&  Eng.  R.   Cas.  108.  —Pullman  Palace  Car  Co.  v.  Adams,  120 

52.  See  ante,  "Thefts  by  Employees,"  Ala.  581,  24  So.  921,  45  L.  R.  A.  767,  74 
§  3567.  Am.   St.  Rep.  53. 

53.  Williams  v.  Webb,  58  N.  Y.  S.  300,  60.  Jewelry  injured  during  journey.— 
27    Misc.    Rep.    508.  Pullman  Co.  v.  Schaffner,  126   Ga.  609,  55 

54.  Liability   for   loss   of   jewelry. — Ba-  S.   E.  933,  9  L.  R.  A.,  N.  S.,  407. 

con  V.  Pullman  Co.,  159  Fed.  1;  Pullman  ei.  Mileage  tickets.— Coon ey  v.  Pull- 
Co.  V.  Schaffner,  126  Ga.  609,  55  S.  E.  man  Palace  Car  Co.,  121  Ala.  368,  25  So. 
933,    9    L     R.    A.,    N.    S      407.  712,    53    L.    R.    A.    690. 

55.  Pullman   Palace   Car  Co.  v.   Hunter,  .„     -n...   ,      r-                     -n  w            •□  i     • 
54    S.    W.    845,    47    L.    R.    A.    286,    107    Ky.  cT-C^f4V^^r7^9.\^t^n'^'>     ..    T 
519,  21  Ky.  L.  Rep.  1248.  S     a     «on                        '                       ' 

56.  Bacon   v.   Pullman   Co.,   159    Fed.   1.  ^-   ^-   "''"• 

57.  Jewelry   not   carried    for    use. — Ba-  *'■    Watch. — Pullman    Palace    Car    Co. 
con    V.     Pullman     Co.,   159    Fed.     1.      See  '"■    Gaylord,   9   Ky.   L.   Rep.  58. 
Pfaelzer  v.  Pullman  Palace  Car  Co.  (Pa.),  64.      Opera     glasses,     etc. — Cooney     v. 
4  Wkly.  Notes  Cas.  240.  Pullman  Palace  Car  Co.,  121  Ala.  368,  25 

58.  Value   of   jewelry. — Pullman    Co.   v.  So.  712,  53  L.  R.  A.  690. 
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§  3569.  Custody  of  Property  as  Affecting  Liability. — The  baggage  of  a 
passenger  in  a  sleeping  car  is  not  in  the  custody  of  the  company  so  as  to  create 
the  ordinary  liability  of  common  carriers  of  merchandisers  The  custody  of  his 
baggage  is,  saying  the  most  that  can  be  said  in  his  favor,  a  mixed  custody,  partly 
his  custody  and  partly  that  of  the  sleeping  car  company .r*' 

Baggage  Placed  in  Vacant  Berth. — It  has  been  held  that  a  sleeping  car 
company  is  not  liable  for  the  loss  of  a  passenger's  wearing  apparel  placed  by  him 
in  a  vacant  berth  over  that  which  he  occupied,  as  it  was  not  in  the  possession  of 
the  company.^'' 

Baggage  Left  in  Car  Over  Night. — Evidence  that  a  sleeping  car  passenger 
on  leaving  the  car  for  the  night  on  account  of  a  long  delay  was  assured  by  the  con- 
ductor that  it  would  be  safe  to  leave  his  baggage  in  the  car  and  that  when  he  ap- 
plied for  it  the  next  morning  it  was  not  returned  to  him  nor  its  loss  explained 
makes  out  a  prima  facie  case  of  negligence  on  the  part  of  the  company.^^ 

Baggage  Entrusted  to  Porter. — Where  the  porter  of  a  sleeping  car,  in  pur- 
suance of  his  duties  and  custom,  takes  charge  of  a  passenger's  baggage,  for  the 
purpose  of  removing  it  from  the  car  at  the  passenger's  destination,  the  porter  is 
not  to  be  regarded  as  a  mere  gratuitous  bailee,  and  the  company  becomes  liable 
therefor  if  such  baggage  is  lost  or  stolen  through  the  negligence  of  its  employ- 
ees.^* In  one  case  it  has  been  held  that  a  sleeping  car  company  is  liable  as  an 
innkeeper  for  an  article  of  wearing  apparel  belonging  to  a  passenger  which  has 
been  placed  in  the  care  of  the  porter.'^" 

§  3570.  Limitation  of  Liability. — The  duty  of  a  sleeping  car  company  to 
protect  its  passengers  from  thieves  can  not  be  evaded  by  words  printed  upon  the 
passenger's  ticket,  or  notices  posted  in  the  car.'^  especially  where  it  appears  that 
the  passenger  did  not  see  or  know  of  such  noticesJ^  And  it  will  not  be  presumed 
that  the  laws  of  any  foreign  state  permit  a  sleeping  car  company  to  contract 
against  its  own  negligence.''^ 

§§    3571-3573.   Contributory     Negligence— §  3571.   In    General.— A 

passenger  on  a  sleeping  car  can  not  recover  from  the  company  for  the  loss  of 
his  property,  where  the  loss  was  partly  due  to  his  negligence,'^*  save  in  the  case 

65.  Custody  of  baggage. — Dawley  v.  the  porter  followed  her,  with  her  bag- 
Wagner  Palace  Car  Co.,  169  Mass.  315,  gage,  into  the  station.  It  was  then  dis- 
47  N.  E.  1024;  Carpenter  v.  New  York,  covered  that  the  coat  had  disappeared, 
etc.,  R.  Co.,  124  N.  Y.  53,  26  N.  E.  277,  and,  on  returning  to  the  car,  it  was  not 
11  L.  R.  A.  759,  21  Am.  St.  Rep.  644,  47  found.  The  car  had  been  left  in  charge 
Am.   &  Eng.  R.   Cas.  421.  of   the    conductor.     Held,    that   the    facts 

66.  Root  V.  New  York  Cent.,  etc.,  Co.,  show  conclusively  negligence  on  the  part 
28  Mo.  App.  199;  Efron  v.  Wagner  Pal-  of  the  employees,  for  which  the  com- 
acc  Car  Co.,  59  Mo.  App.  641;  Morrow  v.  pany  was  liable.  Voss  v.  Wagner  Pal- 
Pullman  Palace  Car  Co.,  98  Mo.  App.  ace  Car  Co.,  44  N.  E.  1010,  16  Ind  App 
351,   73   S.  W.  281.  271,  affirming  43  N.  E.  20,  3  Am.  &  Eng! 

67.  Baggage  placed  in  vacant  berth. —  R.   Cas.,  N.  S.,  427. 

Welch    V.    Pullman    Palace    Car    Co.    (N.  70.    Pullman   Palace   Car   Co.   v.   Lowe 

Y.),    16   Abb.   Prac,   N.   S.,   352.     But   see  !;8    Neb.    239,   44   N.   W.   226,    6    L.    R.   a! 

Florida    v.    Pullman    Palace    Car    Co.,    37  809,  26  Am.  St.  Rep.  325,  40  Am.  &  Eng. 

Mo.   App.   598.  R.    Cas.    637. 

68.  Baggage  left  in  car  over  night. —  71.  Limitation  of  liability. — Stevenson 
CroU  V.  Pullman  Co.,  113  N.  Y.  S.  542,  v.  Pullman  Palace  Car  Co.  (Tex.  Civ. 
61   Misc.    Rep.    265.  App.),   26    S.   W.   112. 

69.  Baggage  entrusted  to  porter.  —  72.  Lewis  v.  New  York  Sleeping  Car 
Voss  V.  Cleveland,  etc.,  R.  Co.,  16  Ind.  Co.,  143  Mass.  267,  9  N.  E.  615  58  Am 
App.  271,  43  N.  E.  20,  44  N.  E.  1010,  3  Rep.  135,  28  Am.  &  Eng.  R.  Cas.  148. 
Am.   &   Eng.   R.    Cas.,   N.   S.,   427.  73.     Presumption   as   to   foreign   law. — 

The     porter     of    a     sleeping    car     took  Stevenson    v.    Pullman     Palace     Car    Co. 

charge  of  and  placed  together  the  plain-  (Tex.    Civ.   App.),   26   S.  'W.   112. 

tiff's  baggage,  including  a  seal-skin   coat,  74.    Contributory  negligence.  —  United 

for    the    purpose    of    taking    it    from    the  States. — Barrott  v.   Pullman's   Palace   Car 

car   on  the  arrival   of  the  train   at   plain-  Co.,    51    Fed.   796. 

tiff's  destination.    When  plaintiff  alighted,  Georgia. — Kates  v.  Pullman's  Palace  Car 
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of  theft  by  an  employee  of  the  companyJ^  But  where  it  appears  that  the  acts 
of  the  passenger  alleged  to  be  negligent  were  caused  by  the  wrongful  conduct  of 
the  company  itself,  it  is  estopped  from  claiming  immunity  because  of  such  acts.'^" 
And  the  act  of  the  passenger,  relied  upon  as  contributory  negligence,  must  in 
some  way  have  been  responsible  for  the  loss  of  the  property,  in  order  to  relieve 
the  company  from  liability  for  its  negligenceJ'' 

Negligence  of  Passenger's  Companion. — The  negligence  of  the  sleeping 
companion  of  the  owner  of  property  stolen  through  the  negligence  of  the  sleeping 
car  company  does  not  preclude  a  recovery  from  the  company^* 

Contributory  Negligence  Must  Be  Pleaded. — See  post,  "Necessity  for 
Pleading  Contributory  Negligence,"  §  3579. 

§  3572.  What  Constitutes  Contributory  Negligence. — A  passenger  in 
a  sleeping  car  is  guilty  of  contributory  negligence  in  depositing  his  property  in 
an  improper  place.'' ^  And  a  passenger,  who,  without  notice  to  the  company's 
servants,  leaves  in  his  berth  in  an  exposed  condition  valuables  which  he  could 
easily  have  carried  on  his  person,  is  guilty  of  contributory  negligence.®**  Where 
a  passenger  while  the  train  was  stopping  at  a  station,  left  the  car  for  ten  min- 
utes, leaving  his  satchel  upon  the  sill  of  one  of  the  car  windows,  which  could  be 
reached  from  the  outside  through  an  adjoining  open  window,  it  was  held  that 
he  was  guilty  of  negligence  which  contributed  to  his  loss  and  that  he  could  not 
recover.  81 

Acts  Not  Constituting  Negligence. — Where  a  passenger  in  a  sleeping  car 
deposits  clothing  and  other  property  in  a  vacant  upper  berth  directly  above  him, 
the  use  of  which  berth  he  has  not  purchased  or  secured,  it  is  not  such  contribu- 
tory negligence  on  his  part  as  bars  recovery  for  the  loss  of  the  articles. ^^  And 
the  act  of  a  passenger  in  putting  a  ring,  that  he  was  accustomed  to  wear,  in  his 


Co.,  95  Ga.  810,  23  S.  E.  186,  2  Am.  & 
Eng.   R.    Cas.,   N.   S.,   480. 

Iowa. — Hillis  v.  Chicago,  etc.,  R.  Co., 
72  Iowa  228,  33  N.  W.  643,  31  Am.  & 
Eng.  R.  Cas.  108. 

Kentucky. — Myers  v.  Pullman  Co.,  149 
Ky.  776,  149  S.  W.  1002,  41  L.  R.  A.,  N. 
S.,  799.  See  Pullman  Palace  Car  Co. 
V.  Gaylord,  9  Ky.  h.  Rep.  58. 

Massachusetts.  —  Whitney  v.  Pullman 
Palace  Car  Co.,  143  Mass.  243,  9  N.  E. 
619,   28   Am.    &   Eng.   R.   Cas.   147. 

Mississippi.  —  Illinois  Cent.  R.  Co.  v. 
Handy,   63   Miss.  609,  56  Am.   Rep.  846. 

Missouri. — Root  v.  New  York  Cent., 
etc.,    Co.,    28    Mo.   App.    199. 

Texas. — Pullman  Palace  Car  Co.  v.  Mat- 
thews, 74  Tex.  654,  12  S.  W.  744,  15  Am. 
St.    Rep.    873. 

75.  Thefts  by  employees. — See  post, 
"Where  Property  Stolen  by  Employees," 
§    3573. 

76.  Kates  v.  Pullman's  Palace  Car  Co., 
95  Ga.  810,  23  S.  E.  186,  2  Am.  &  Eng. 
R.    Cas.,    N.    S.,   480. 

77.  Passenger's  negligence  must  have 
caused  loss. — Morrow  v.  Pullman  Palace 
Car  Co.,  98  Mo.  App.  351,  73  S.  W.  281, 
holding  that  when  the  company,  in  an 
action  against  it  for  negligently  permit- 
ting the  theft  of  plaintiff's  property,  sets 
up  as  a  defense  that  plaintiff  was  negli- 
gent in  leaving  his  window  up  during 
the  night,  it  must  further  show  that  the 
plaintiff  was  responsible  for  the  window 
being  left  up  and  that  the  property  was 


stolen   through  that  window  by  a   stran- 
ger  from   without. 

78.  Negligence  of  passenger's  compan- 
ion.— Pullman  Palace  Car  Co.  v.  Adams, 
120  Ala.  581,  24  So.  921,  45  E.  R.  A.  767, 
74  Am.   St.   Rep.   53. 

79.  Depositing  property  in  improper 
place. — Kates  v.  Pullman's  Palace  Car 
Co.,  95  Ga.  810,  23  S.  E.  186,  2  Am.  & 
Eng.  R.  Cas.,  N.  S.,  480. 

80.  Leaving  property  in  berth  un- 
guarded.— Root  V.  New  York  Cent.,  etc., 
Co.,   28   Mo.   App.   199. 

It  is  negligence  for  a  passenger  on  a 
sleeping  car  to  leave  his  watch  in  his 
berth  while  he  is  in  the  toilet  room,  un- 
less he  directs  the  porter  to  look  after 
his  effects  in  his  absence.  Chamberlain 
V.  Pullman  Palace  Car  Co.,  55  Mo.  App. 
474. 

A  passenger  occupying  a  sleeping  car 
ip  guilty  of  gross  negligence  in  leaving 
z  pocketbook  containing  a  large  sum  of 
money  in  his  vest  pocket  under  his  pil- 
low while  he  goes  to  the  water  closet. 
Wilson  V.  Baltimore,  etc.,  R.  Co.,  32  Mo. 
App.    682. 

81.  Whitney  v.  Pullman  Palace  Car  Co., 
143  Mass.  243,  9  N.  E.  619,  28  Am.  & 
Eng.  R.  Cas.  147. 

82.  Putting  property  in  unoccupied 
berth. — Florida  v.  Pullman  Palace  Car 
Co.,  37  Mo.  App.  598.  But  see  Welch  v. 
Pullman  Palace  Car  Co.  (N.  Y.),  16  Abb. 
Prac,   N.   S.,   352. 
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pocketbook  while  he  slept,  and  his  failure  to  put  the  pocketbook  in  the  safest 
place  in  his  berth  is  not  contributory  negligence,  precluding  a  recovery  against  the 
sleeping  car  company  for  negligently  permitting  the  theft  thereof.®^  A  passen- 
ger who  occupies  the  smoking  compartment  of  a  sleeping  car,  under  a  special 
arrangement  with  the  servant  in  charge  of  the  car,  and  who  retires  for  the  night 
with  knowledge  that  one  of  the  windows  of  the  compartment  is  open,  is  not 
guilty  of  contributory  negligence  which  will  preclude  his  recovery  for  the  loss  of 
his  personal  belongings,  unless  the  window  was  left  open  at  his  request.^*  A  com- 
panion of  one  sleeping  in  the  berth  of  a  sleeping  car,  whose  pocketbook  was 
stolen,  was  not  negligent,  where  he  left  the  berth,  and  walked  up  and  down  the 
aisle  of  the  car,  without  watching  for  thieves. ^^ 

§  3573.  Where  Property  Stolen  by  Employees. — A  sleeping  car  company 
is  not  released  from  liability  for  valuables  stolen  from  passengers  by  its  servants 
because  the  servants  were  tempted  to  steal,  through  the  negligence  of  passenger  in 
leaving  the  valuables  exposed.*®  Where  a  sleeping  car  porter  was  charged  with 
misappropriating  a  passenger's  diamond  ring,  which  it  was  claimed  he  found  in 
the  berth,  it  was  no  defense  Jo  the  company's  liability  therefor  that  the  passen- 
ger was  negligent  in  losing  it.*'' 

Nature  and  Amount  of  Property. — A  sleeping  car  company  is  liable  for 
the  thefts  of  its  servants  to  the  extent  of  the  necessary  baggage  or  money  of  the 
passenger,  regard  being  had  to  the  character,  duration,  and  purposes  of  the 
journey,  though  the  passenger  was  negligent.** 

§  3574.  Liability  of  Railway  Company. — All  the  duties  to  a  passenger  in- 
cident to  a  carrier's  contract  of  transportation  continue  to  rest  on  the  railroad 
company,  notwithstanding  the  passenger,  by  virtue  of  another  contract  with  the 
sleeping  car  company,  is  entitled  to  special  accommodations  in  the  sleeping  car; 
the  sleeping  car  company  having  no  control  over  the  contract  for  transportation, 
and  not  being  responsible  for  the  manner  in  which  it  is  performed.*''  And 
a  railway  can  not  escape  liability  for  injuries  inflicted  on  a  passenger  on 
the  ground  that  they  were  sustained  in  a  sleeping  car,  owned  by  another 
company  and  which  furnished  its  own  agents. ^^  The  railway  company 
must  exercise  the  utmost  care  for  the  safety  of  a  passenger  in  a  Pull- 
man car,  and  when  the  passenger,  while  asleep  in  her  berth,  is  assaulted 
and  robbed  the  railway  company  is  liable  for  a  negligent  failure  to  pro- 
tect the  passenger.^^  Where  plaintiff,  who  had  engaged  a  berth  in  a  sleeper, 
was  compelled  to  leave  the  same  before  reaching  her  destination,  and  complete 

83.  Pullman  Palace  Car  Co.  v.  Adams,  Kinsley  v.  L,ake  Shore,  etc.,  R.  Co.,  125 
120  Ala.  581,  24  So.  921,  45  L.  R.  A.  767,  Mass.  54,  28  Am.  Rep.  200;  Nelson  v.  II- 
74  Am.   St.   Rep.   53.  iinois    Cent.    R.    Co.    (Miss.),    53    So.    619; 

84.  Leaving  window  open. — Morrow  v.  Cleveland,  etc.,  R.  Co.  v.  Walrath,  38  O. 
Pullman  Palace  Car  Co.,  98  Mo.  App.  351,  St.    461,    8    Am.    &   Eng.    R.    Cas.    371,    43 

73  S.  W.  281.  Am.    Rep.   433. 

85.  Pullman  Palace  Car  Co.  v.  Adams,  "The  law  will  not  permit  a  railroad 
130  Ala.  581,  24  So.  921,  45  L.  R.  A.  767,       company     engaged     in     the     business     of 

74  Am.   St.   Rep.   53.  cairying    persons    for    hire,    through    any 

86.  When  property  stolen  by  employee.  device  or  arrangement  with  a  sleeping 
— Morrow  v.  Pullman  Palace  Car  Co.,  98  car  company,  whose  cars  are  used  by 
Mo.  App.  351,  73  S.  W.  281;  Pullman  Pal-  and  constitute  a  part  of  the  train  of  the 
ace  Car  Co.  v.  Matthews,  74  Tex.  654,  12  railroad  company,  to  throw  off  the  duty 
S.  W.   744,   15  Am.   St.   Rep.   873.  of   providing   proper   means   for   the    safe 

87.  Pullman  Co.  v.  Vanderhoeven,  48  conveyance  of  those  whom  it  has  agreed 
Tex.  Civ.  App.  414,  107  S.  W.  147.  to   convey."   Pennsylvania  Co.  v.   Roy,  102 

88.  Nature  and  amount  of  property. —  U.  S.  451,  26  L,.  Ed.  141,  quoted  in  Nelson 
Morrow  v.  Pullman  Palace  Car  Co.,  98  v.  Illinois  Cent.  R.  Co.  (Miss.),  53  So. 
Mo.  App.  351,  73  S.  W.  281;  Root  v.  New  619. 

York  Cent,  etc.,  Co.,  28  Mo.  App.  199.  90.    Louisville,    etc.,    R.    Co.    v.    Church, 

89.  Liability  of  railway  company. — Cal-      155   Ala.   329,   46   So.   457. 

houn  V.  Pullman  Co.,  86  C.  C.  A.  387,  159  91.  Calder  v.  Southern  R.  Co.,  89  S.  C. 

Fed.    387,    affirming    149    Fed.    546.     See       287,  71  S.  E.  841. 
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her  journey  in  a  chair  car,  the  railway  company  was  not  relieved  of  liability  for 
the  breach  of  plaintiff's  contract  for  transportation  in  the  sleeper  by  reason  of 
the  fact  that  the  sleeper  on  one  of  defendant's  trains  running  in  the  opposite 
direction  had  become  disabled ;  that  it  was  occupied  by  a  large  number  of  people, 
some  of  whom  intended  to  make  an  all  night  trip,  and  some  of  whom  were  ill; 
and  that  the  railway  company  desired  for  such  passengers'  accommodation  the 
sleeper  in  which  plaintiff  was  riding,  and  in  which  there  was  no  one  going  beyond 
her  place  of  destination. ^^ 

Negligence  of  Employees  of  Sleeping  Car  Company. — So  far  as  a  pas- 
senger is  concerned  the  employees  of  the  sleeping  car  company  will  be  regarded 
as  the  employees  of  the  railway  company  for  whose  negligent  acts  the  latter  com- 
pany will  be  liable.^^  Thus,  where  a  passenger,  having  a  ticket  for  transporta- 
tion and  a  sleeping  car  ticket,  was  injured  while  in  the  sleeping  car  by  a  table 
falling  on  her  hand,  through  the  negligence  of  the  porter,  the  railroad  company 
was  liable  for  any  neglect  of  duty  by  the  porter  causing  the  injuries.^*  And  it  is 
held  that  where  a  sleeping  car  passenger  loses  an  article  of  personal  baggage, 
through  the  negligence  of  a  person  in  charge  of  the  car,  and  without  fault  on  his 
own  part,  it  is  no  defense  to  an  action  against  the  railway  company  that  the 
car  was  not  owned  by  the  defendant,  but  by  a  third  person,  who  by  a 
contract  with  the  defendant,  provided  conductor  and  servants,  in  the  ab- 
sence of  evidence  that  the  plaintiff  had  knowledge  of  these  facts. ^^  It 
has  been  held,  however,  that  a  railway  company  is  not  liable  for  the  act  of  the 
employee  of  the  Pullman  company  when  the  act  has  no  connection  with  the  con- 
tractual duty  the  railway  company  owes  the  passenger,  though  the  employee 
acted  negligently  or  even  willfully.^^  Where  a  Pullman  car  porter  ejects  a  pas- 
senger of  the  railway  company  because  of  his  refusal  to  pay  fare,  it  has  been 
held  that  he  is  acting  as  the  servant  of  the  railway  company.*''    The  rule  that  the 


92.  Pullman  Palace  Car  Co.  v.  Hocker, 
41   Tex.    Civ.   App.   607,   93    S.  W.   1009. 

93.  Negligence  of  employees  of  sleep- 
ing car  company. — Alabama. — -Louisville, 
etc.,  R.  Co.  V.  Church,  155  Ala.  329,  46 
So.  457. 

Colorado. — Denver,  etc.,  R.  Co.  v. 
Derry,  47  Colo.  584,  108  Pac.  172,  27  h. 
R.  A.,  N.  S.,  761. 

Louisiana. — Williams  v.  Pullman  Palace 
Car  Co.,  40  La.  Ann.  417,  4  So.  85,  8 
Am.   St.   Rep.   538. 

Mississippi. — Nelson  v.  Illinois  Cent.  R. 
Co.    (Miss.),    53   So.   619. 

New  York. — Thorpe  v.  New  York,  etc., 
R.  Co.,  76  N.  Y.  402,  32  Am.  Rep.  325, 
affirming  13  Hun  70. 

OWo.— Railroad  Co.  v.  Walrath,  38  O. 
St.  461,  43  Am.  Rep.  433,  8  Am.  &  Eng. 
R.  Cas.  37,  affirming  6  O.  Dec.  718,  4 
Wkly.  L.   Bull.   11. 

South  Carolina. — Campbell  v.  Seaboard, 
etc..  Railway,  83  S.  C.  448,  65  S.  E.  628, 
137  Am.  St.  Rep.  834;  Taber  v.  Seaboard, 
etc.,  Railway,  84  S.  C.  391,  66  S.  E.  392, 
19  Am.   &  Eng.   Ann.   Cas.   1132. 

Tennessee. — Louisville,  etc.,  R.  Co.  v. 
Ray,  101  Tenn.  1,  46  S.  W.  554;  Nash- 
ville, etc.,  R.  Co.  V.  Lillie,  113  Tenn.  331, 
78  S.  W.  1055,  105  Am.  St.  Rep.  947; 
Nashville,  etc.,  R.  Co.  v.  Price,  125  Tenn. 
646,    148    S.    W.    219. 

Texas. — Missouri,  etc.,  R.  Co.  v.  Max- 
well (Tex.  Civ.  App.),  130  S.  W.  722; 
Pullman  Co.  v.  Norton  (Tex.  Civ.  App.), 


91    S.   W.   841,    affirmed   in   101   Tex.   653, 
no  op. 

94.  Louisville,  etc.,  R.  Co.  v.  Church, 
155   Ala.   339,   46   So.   457. 

95.  Loss  of  baggage. — Kinsley  v.  Lake 
Shore,  etc.,  R.  Co.,  135  Mass.  54,  38  Am. 
Rep.  300.  See  Louisville,  etc.,  R.  Co.  v. 
Katzenberger,  84  Tenn.  (16  Lea)  380,  1 
S.  W.  44,   57  Am.   Rep.   333. 

96.  A  passenger  testified  that  she  re- 
quested the  Pullman  car  porter,  at  what 
she  thought  was  1  o'clock  at  night,  to 
make  up  her  berth,  and  he  said  she  could 
have  it  made  up  for  two  hours,  where- 
upon she  declined  to  have  it  made  up  for 
so  short  a  time.  The  train  did  not  reach 
her  destination  till  6  o'clock  in  the  morn- 
ing. Held  that,  if  the  porter  was  negli- 
gent, or  even  willfully  disregardful  of  the 
passenger's  request,  the  carrier  was  not 
liable,  in  the  absence  of  evidence  connect- 
ing it  with  the  special  contract  of  the 
Pullman  company,  any  defect  being  a 
breach  of  such  company's  duty.  Taber  v. 
Seaboard,  etc.,  Railway,  63  S.  E.  311,  81 
S.   C.  317. 

97.  Liability  for  ejection  of  Pullman 
passenger. — In  an  action  against  a  rail- 
road company  to  recover  damages  for  an 
assault  by  a  porter  having  charge  of  a 
drawing  room  car  run  by  defendant,  the 
evidence  showed  that  the  plaintiff,  a  pas- 
senger on  one  of  the  defendant's  trains, 
took  a  seat  in  a  drawing  room  car  on  ac- 
count  of  the    other   cars   being   crowded. 


3227 


PAI^ACE    CARS   AND   SLEEPING    CAR    COMPANIES. 


§    3574 


negligence  of  employees  of  a  sleeping  car  company,  whereby  a  passenger  is  in- 
jured, is  the  negligence  of  the  railway  company,  applies  in  some  instances  when 
the  Pullman  is  not  attached  to  the  train.^^  Thus,  where,  with  the  knowledge  of 
the  railway  company,  a  sleeping  car  company  is  accustomed  to  preparing  its 
cars  for  the  reception  of  passengers,  before  the  arrival  of  the  train,  the  railway 
company  is  liable  for  any  injury  to  its  passengers  by  the  negligence  of  the  servants 
of  the  sleeping  car  company. ^.^ 

As  to  Discharge  of  Passengers. — A  railroad  company  is  responsible  to  a 
passenger  for  damages  arising  from  the  neglect  of  the  sleeping  car  employees  to 
awaken  the  passenger  at  his  destination,  though  the  sleeping  car  company  be  an 
entirely  different  company  from  the  railroad  company. i  And  it  is  liable  for 
causing  a  passenger  to  alight  at  the  wrong  station,  due  to  the  negligence  of  the 
employees  of  the  sleeping  car  company. ^  So  far  as  concerns  a  passenger  injured 
by  being  discharged  beyond,  instead  of  at,  her  station,  the  sleeping  car  company, 
on  whose  car  she  was  a  passenger,  and  its  employees,  were  the  servants  of  the 
railroad  company  operating  the  road,  so  as  to  make  it  responsible  for  their  neg- 
ligence.3  AVhere,  after  a  passenger  had  been  caused  to  alight  from  a  sleeping  car 
attached  to  a  train  at  a  wrong  station,  the  train  operatives  were  notified  of  the 
mistake  just  after  the  train  had  started,  but  refused  to  stop  and  permit  the  pas- 
-•ienger  to  again  get  aboard,  there  was  a  willful  breach  of  duty  on  the  part  of  the 
railroad  company's  servants,  which  rendered  it  liable  independent  of  the  liability 
of  the  sleeping  car  company.* 

Selling  Sleeping  Car  Ticket  over  Wrong  Route. — A  railroad  company  is 
liable  in  damages  for  the  expulsion  of  a  passenger  from  a  sleeping  car,  due  to  its 
mistake  while  acting  as  agent  for  the  sleeping  car  company,  and  while  operating, 
in  connection  with  other  railroads,  a  line  of  through  sleepers  between  two  points, 
in  selling  him  a  sleeping  car  ticket  good  between  those  points,  but  not  over  the 
route  covered  by  his  railroad  ticket.^ 

Effect  of  Contract  with  Sleeping  Car  Company. — A  railway  company  will 
not  be  allowed  to  evade  its  liability  to  passengers  through  a  contract  with  a  sleep - 


and  refused  to  pay  the  extra  charge  de- 
manded by  the  porter  for  a  seat  in  that 
car,  but  consented  to  leave  it  when  he 
could  get  a  seat  in  one  of  the  other  cars, 
and  upon  his  refusal  to  pay  the  porter 
attempted  to  eject  him.  It  was  also 
shown  that  the  drawing  room  cars  were 
not  the  property  of  the  defendant,  but 
were  run  by  him  under  a  contract  with 
the  owner;  that  the  porter  was  in  the 
employ  of  such  owner,  but  was  charged 
with  the  duty  of  assisting  the  train  con- 
ductor in  maintaining  order  on  the  train. 
Held,  that  as  to  his  dealings  with  pas- 
sengers the  porter  was  the  defendant's 
servant,  and  that  it  was  liable  for  his  acts 
as  fully  as  though  he  were  directly  em- 
ployed by  it.  Thorpe  v.  New  York,  etc., 
R.  Co.,  76  N.  Y.  403,  32  Am.  Rep.  325, 
affirming  13  Hun  70. 

98.  When  Pullman  not  attached  to 
train. — Denver,  etc.,  R.  Co.  v.  Derry,  47 
Colo.  584,  108  Pac.  172,  27  L.  R.  A.,  N. 
vS.,   761. 

99.  With  the  knowledge  of  a  railroad 
company,  it  was  customary  for  a  sleep- 
mg  car  company  to  have  its  sleeper  ready 
for  passengers  of  the  railroad  company 
before  the  train  to  which  it  was  to  be  at- 
tached arrived.     A  blind  passenger,  hav- 


ing a  through  ticket,  changed  cars  at  a 
station  where  a  sleeping  car  was  ready 
and  having  a  berth  therein,  the  porter  of 
the  train  on  which  he  had  arrived  took 
him  over  to  the  porter  of  the  sleeping 
car  who  was  informed  of  his  blindness, 
3.nd  through  his  negligence  the  passenger 
was  injured  while  attempting  to  go  to 
his  berth.  Held,  that  the  porter  of  the 
sleeping  car  was  an  employee,  as  to  the 
passenger  of  the  railroad  company,  and 
it  was  liable  for  the  injury,  though  the 
sleeping  car  was  not  attached  to,  any 
train.  Denver,  etc.,  R.  Co.  v.  Derry,  108 
Pac.  172,  47  Colo.  584,  27  L.  R.  A.,  N.  S., 
761. 

1.  As  to  discharge  of  passengers. — - 
Airey  v.  Pullman  Palace  Car  Co.,  50  L,a. 
Ann.   648,   23   So.   512. 

2.  Campbell  v.  Seaboard,  etc.,  Railway, 
83  S.  C.  448,  65  S.  E.  628,  137  Am.  St. 
Rep.  824. 

3.  Missouri,  etc.,  R.  Co.  v.  Maxwell 
(Tex.   Civ.  App.),  130  S.  W.  722. 

4.  Campbell  v.  Seaboard,  etc..  Railway, 
83  S.  C.  448,  65  S.  E.  638,  137  Am.  St. 
Rep.  834. 

5.  Selling  sleeping  car  ticket  over 
v/rong  route. — Nashville,  etc.,  R.  Co.  v. 
Price,  135  Tenn.  646,  148  S.  W.  319. 
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ing  car  company  binding  it  to  furnish  sleeping  cars  and  keep  the  same  in  repair.^ 
A  railroad  company  having  placed  its  dining  car  at  the  rear  of  the  train,  and 
invited  its  passengers  to  go  to  and  from  it,  is  bound  to  provide  them  a  safe  pas- 
sage from  one  car  to  another,  and  can  not  escape  liability  for  its  failure  to  do  so 
by  showing  a  contract  with  the  Pullman  car  company  to  do  if 

Stipulations  on  Pullman  Ticket. — A  statement  printed  on  a  Pullman  ticket 
that  the  Pullman  car  company  will  not  be  liable  for  the  loss  of  baggage,  does  not 
relieve  the  railway  company  from  liability.® 

§  3575.  Joint  Liability  of  Sleeping  Car  and  Railway  Companies. — The 

duty  to  protect  the  person  and  property  of  sleeping  car  passengers  rests  upon 
both  the  sleeping  car  and  the  railway  companies,  under  their  separate  contracts, 
and  their  negligent  failure  to  perform  such  duty,  resulting  in  a  single  indivisible 
injury,  makes  them  joint  tort  feasors.^  Thus  where  a  passenger  on  a  Pullman 
car,  while  asleep  in  her  berth,  was  assaulted  and  robbed  the  carrier  and  the  sleep- 
ing car  company  were  both  liable  for  a  negligent  failure  to  protect  the  passenger.^" 
And  they  are  both  liable  for  mental  suffering  to  a  passenger  in  a  palace  car  at- 
tached to  the  railway  company's  train,  caused  by  drunken  persons  permitted  to 
enter  and  remain  in  the  car.^^  Where  a  sleeping  car  company  agreed  to  furnish 
plaintiff  with  sleeping  car  accommodations  to  a  certain  point,  but  before  arriving 
there  the  sleeper  was  cut  out  of  the  train,  and  plaintiff  was  compelled  to  ride  in 
a  chair  car  for  the  balance  of  the  distance,  the  sleeping  car  company's  employees 
i'iding  the  train  employees  in  forcing  plaintiff  to  leave  the  sleeper,  both  companies 
were  liable  jointly.^^ 

§§  3576-3587.  Actions— §  3576.  Nature  of  Action.— A  passenger 
wrongfully  ejected  from  a  sleeping  car  can  bring  an  action  either  ex  contractu 
or  ex  delicto.  The  fact  that  he  is  entitled  to  sue  ex  contractu  does  not  prevent 
him  from  bringing  an  action  ex  delicto. ^^  Where,  in  an  action  against  a  sleeping 
car  company  by  a  passenger,  for  loss  of  her  hand  bag  containing  medicine  and 
stimulants  which  she  had  purchased  for  use  during  the  journey,  she  being  sick 
and  in  charge  of  a  nurse,  the  complaint  alleged  a  duty  on  the  part  of  defendant's 
porter  as  its  agent  and  servant  to  care  for  such  bag  as  a  part  of  plaintiff's  effects, 
and  that  the  duty  was  breached  by  the  porter's  wrongful  act  in  taking  and  carry- 
ing away  the  hand  bag,  medicine,  etc.,  while  acting  within  the  scope  of  his  em- 
ployment, the  complaint  stated  a  cause  of  action  ex  delicto,  and  not  ex  contractu:^* 

§  3  577.  Parties. — A  passenger  who  is  intrusted  with  money  to  pay  the  trav- 
eling expenses  of  another  in  his  care  for  the  journey,  has  such  a  right  in  the 
money  that  he  can  recover  from  a  sleeping  car  company  by  whose  servant  it  is 
itolen.15 

Joinder  of  Parties  Defendant. — A  railroad  company  and  a  sleeping  car  com- 
pany may  be  joined  in  a  suit  for  mental  suffering  to  a  passenger  in  a  palace  car 

6.  Effect  of  contract  with  sleeping  car  11.  Houston,  etc.,  R.  Co.  v.  Perkins,  31 
company. — Pullman    Co.  v.   Norton    (Tex.       Tex.   Civ.  App.   508,   52  S.  W.   124. 

Civ.  App.),  91  S.  W.  841,  affirmed  in  101  ig.  Pullman  Palace  Car  Co.  v.  Hocker, 

Tex.  653,   no   op.  41  Tex.  Civ.  App.  607,  93  S.  W.  1009.     See 

7.  Robmson  z;.  Chicago,  etc.,  R.  Co.,  97  Taylor  v.  Wabash  R.  Co.,  130  Mo.  App. 
N.    W.    689,    135    Mich.    354.  Sgg-;    i09    S.    W.    1059. 

8.  Effect  of  stipulation  on  Pullman  m  m  «.  r  ^-  tvt  •  t.  n  „ 
tir.-\^^t  Tii;„^;=  n^„t  t?  n^  „,  tj^^a^  an  13-  Nature  of  action. — Nevin  v.  Pullman 
ticket. — Illinois  Cent.  K.  Co.  v.  Jtlanay,  63  r,  ■,  ^  ^  -.n^  m  non  <  t^  t  t> 
Miss.  609,  56  Am.  Rep.  846;  Louisv  lie,  ^^i^"  ^^"^  ^o.,  106  111.  323,  4  Ky.  L.  Rep. 
etc.,  R.  Co.  V.  Katzenberger,  84  Tenn.  (16  ^26,  46  Am.  Rep.  688  See  Pullman  Pal- 
Lea)  380,  1  S.  W.  44,  57  Am.  Rep.  232.  o"^^"?"'  ^-  ^°°^^  ^^^''-  *^'^-  ^^^■^'  ^^ 

9.  Joint   liability    of    sleeping    car    and  ^'    ^' 

railway    companies.— Nelson    v.      Illinois  I*-  Bacon  v.  Pullman  Co.,  159  Fed.  1. 

Cent.   R.   Co.    (Miss.),  53   So.   619.  15.  Parties.— Pullman  Palace  Car  Co.  v. 

10.  Calder  v.  Southern  R.  Co.,  89  S.  C.  Gavin,  93  Tenn.  (9  Pickle)  53,  23  S.  W. 
287,    71    S.    E.    841.  70,  43  Am.   St.   Rep.  903,   21  L.   R.  A.  398. 
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attached  to  the  railroad's  train,  caused  by  the  language  of  drunken  persons  per- 
mitted to  enter  and  remain  in  the  car.i^  And  they  may  be  joined  in  an  action 
for  damages  for  inconvenience  and  humiliation  inflicted  upon  a  passenger  by 
putting  him  out  of  a  sleeping  car  berth. ^'^ 

§§  3578-3579.  Pleading — §  3  578.  Declaration  or  Complaint.— In  an 

action  against  a  sleeping  car  company  there  can  be  no  recovery  where  the  declara- 
tion does  not  state  a  cause  of  action  against  the  defendant.!^ 

Alleging  Authority  of  Servant. — In  an  action  for  breach  of  a  sleeping  car 
company's  contract  to  furnish  accommodations  in  a  particular  car  between  cer- 
tain places,  an  allegation  that  plaintiff  was  required  to  leave  the  car  by  defend- 
ant's servant  in  charge  sufficiently  alleges  that  such  servant  acted  in  the  line  of 
his  employment.18 

Alleging  Negligence. — It  is  held  that  in  an  action  against  a  sleeping  car  com- 
pany to  recover  for  property  stolen  from  plaintiiT  while  occupying  a  berth  in  de- 
fendant's sleeping  car  a  declaration  is  defective  which  does  not  set  forth  any 
particular  act  or  omission  constituting  negligence ;  yet  where  there  is  no  special 
demurrer  on  that  ground  and  the  declaration  is  good  in  substance,  there  is  no 
error  in  overruling  a  demurrer  to  the  declaration  upon  other  and  general 
grounds.^**  Where  plaintiff  relies  upon  gross  negligence  as  a  ground  of  liability 
on  the  part  of  the  defendant,  upon  the  theory  that  there  was  a  gratuitous  bail- 
ment, he  should  aver  gross  negligence. ^^  A  complaint  by  a  passenger  suing  to 
recover  for  property  stolen  in  a  sleeping  car  sufficiently  shows  that  the  sleeping 
car  company  was  negligent  by  alleging  that  it  failed  to  secure  efficient  employees 
to  protect  his  property,  without  alleging  that  the  company  failed  to  have  a  watch- 
man, or  that  its  watchman  failed  to  exercise  proper  care  to  protect  plaintiff's 
property. 22  Allegations,  in  an  action  against  a  railway  company  and  a  sleeping 
car  company  that  their  employees,  instead  of  stopping  the  train  at  a  station,  neg- 
ligently caused  a  passenger  to  alight  before  the  station  was  reached,  and  that  the 
train  moved  away  leaving  her  without  assistance  to  reach  the  station,  charges 
negligence  of  both  companies. ^^ 

§  3579.  Necessity  for  Pleading  Contributory  Negligence. — Contributory 
negligence  of  a  passenger  in  a  sleeping  car  in  losing  a  diamond  ring  sued  for 
is  not  available  as  a  defense  to  the  sleeping  car  company's  liability,  where  it  is 
not  pleaded.2* 

16.  Joinder  of  parties  defendant.—  cause  the  ticket  had  not  been  counter- 
Houston,  etc.,  R.  Co.  V.  Perkins,  52  S.  figned  in  New  York;  that  he  paid  fare 
W.  124,  21  Tex.  Civ.  App.  508.  to  the  next  nearest  station,  where  he  was 

17.  Taylor  v.  Wabash  R.  Co.,  130  Mo.  ejected.  Held,  that  the  declaration  did 
App.  582,  109  S.  W.  1059.  not    state    a    cause    of    action    against    the 

18.  Declaration  not  stating  cause  of  ac-  sleeping  car  company.     Calhoun  v.   PuU- 
tion. — Plaintiff      alleged      that,      being     a  man   Palace    Car   Co.,   149   Fed.   546. 
holder  of  a  railroad  ticket  which  entitled  19.  Alleging  authority  of  servant — Pull- 
him   to   be   carried   over  the   P.   Railroad  man  Co.  v.  Riley,  5  Ala.  App.  561,  59  So. 
from  New  York  to  Washington,  then  to  761. 

Chattanooga,  Tennessee,  he  exhibited  20.  Alleging  negligence. — Pullman  Pal- 
such  ticket  to  the  agent  of  defendant  ace  Car  Co.  v.  Martin,  92  Ga.  161,  18  S. 
sleeping   car    company   at   Providence,   R.  E.   364. 

I.,  who  informed  him  that  by  purchasing  2i_  Gross  negligence.— Hillis  v.  Chicago, 

a  local  ticket  from  Providence  to  Jersey  etc.,  R.   Co.,  72   Iowa  228,  33  N.  W.  643, 

City    the    agent    could    sell    him    sleeping  31  Am.   &  Eng.   R.   Cas.  108. 

car  accommodations   from   Providence   to  ^^    Pullman   Palace  Car  Co.  v.  Adams, 

Washington,   where   the   railroad   authori-  ..,   g^^            ^^^  ^j^_            ^5  ^    ^    ^_  ^g 

ties  would  countersign  his  ticket  so  as  to  ^^  ^^_  g^_  j,        ^^ 

validate  it  for  the  balance  of  his  journey;  ^ 

that,    relying    on    such    information,    he-  23.  Pullman  Co  j.  Hoyle,  52  Tex.  Civ. 

purchased  a  ticket,   but  was  refused  per-  -^PP-   534,  115  b.  W.  315. 

mission    to    ride    by    the    train    conductor  24.  Necessity  for  pleading  contributory 

of  the   P.   Railroad   Company   after  leav-  negligence. — Pullman    Co.    v.    Vanderhoe- 

ing  Jersey   City,   unless  he  paid   fare,   be-  ven,  48  Tex.  Civ.  App.  414,  107  S.  W.  147. 
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§  3580.  Issues,  Proof  and  Variance. — ^It  seems  that  under  a  general  al- 
legation of  negligence  "of  defendant,  its  servants,  and  employees  in  charge  of  the 
car,"  no  inquiry  can  be  made  as  to  whether  or  not  the  construction  of  the  car 
was  adequate  for  the  protection  of  the  property  of  passengers.^s  In  an  action  by 
a  passenger  against  a  sleeping  car  company  for  the  loss -of  property  alleged  to  be 
due  to  defendant's  negligence,  there  must  be  proof  of  negligence  or  facts  and 
circumstances  pointing  so  clearly  to  negligence  as  to  supply  the  place  of  more 
direct  evidence. 2®  One  suing  a  sleeping  car  company  for  breach  of  its  contract 
to  provide  plaintiff  and  her  family  with  sleeping  car  accommodations  from  a 
designated  point  to  her  point  of  destination  can  not  recover  on  proof  that  her 
reservation  for  sleeping  car  accommodations  was  from  an  intermediate  point  to 
the  point  of  destination.^'^  And  where  plaintiff  charged  a  breach  of  contract  in 
that  she  was  not  permitted  to  occupy  Pullman  accommodations  in  a  particular 
sleeper,  but  the  proof  showed  that  she  was  only  entitled  to  Pullman  accommoda- 
tions on  a  particular  train,  the  variance  was  fataf.^^ 

§  3581.  Presumptions  and  Burden  of  Proof. — Scope  of  Authority  of 
Employee. — Where  sleeping  car  passengers  are  improperly  discharged  before 
reaching  their  destination  by  employees  of  the  defendant  company,  which  offers 
no  evidence  of  the  duties  of  its  servants  and  the  usages  and  rules  in  force  on  its 
cars,  it  will  be  presumed  that  the  employees  were  acting  within  the  scope  of  their 
employment  so  as  to  render  the  company  liable.^^ 

Negligence  of  Defendant. — It  is  generally  held  that  the  burden  of  proving 
negligence  on  the  part  of  the  sleeping  car  company  in  failing  to  exercise  proper 
care  for  the  security  of  passengers'  property  is  on  plaintiff,  and  negligence  on  the 
part  of  a  sleeping  car  company  will  not  be  inferred  from  the  mere  fact  of  a  loss 
of  property  by  a  passenger  in  an  action  by  him  against  it  to  recover  for  such  loss.^" 
But  there  may  be  cases,  where  the  evidence  that  a  theft  took  place  will,  when  the 
surrounding  circumstances  are  considered,  carry  with  it  a  reasonable  inference  of 
negligence.^  ^    And  it  is  held  that  evidence  that  a  sleeping  car  passenger  on  leaving 

25.  Issues,  proof  and  variance. — Pull-  Pullman  Palace  Car  Co.,  6  O-  Dec.  85,  4 
man  Palace  Car  Co.  v.  Gaylord,  9  Ky.  L.       N.   P.   36. 

Rep.   58.  Texas. — Pullman  Palace  Car.  Co.  v.  Pol- 

26.  Carpenter  v.  New  York,  etc.,  R.  Co.,  lock,  69  Tex.  120,  5  S.  W.  814,  34  Am.  & 
10  N.  Y.  St.  Rep.  712.  Eng.    R.    Cas.    217,    5    Am.    St.    Rep.    31; 

27.  Smith  V.  Pullman  Co.,  138  Mo.  App.  Dargan  v.  Pullman  Palace  Car  Co.,  2 
238    119   S.  W    1072  Texas    App.    Civ.  ,  Cas.,    §    691,    26   Am.    & 

28.  Pullman  Co.  v.  Riley,  5  Ala.  App.  E"^"  \  ^a^"  ^^f  =  P""?^?"  f^'^",  ^^1 
561,   59   So.   761.  Co.^.   Arents,   28   Tex.    Civ.  App.   71,  66 

29.  Scope  of   authority  of   employee—  '  Canodo.-^Stearn  v.  Pullman  Car  Co.,  8 
Pullman  Palace  Car  Co.  i/.  Smith,  79  Tex.  Ont.  171,  21  Am.  &  Eng.  R.  Cas.  443. 
468,  14  S.  W.  993,  23  Am.  St.  Rep.  356,  13  j^  ^j,  action  to  recover  for   money  stolen 
L.   R.   A.   215.  from  plaintiff  while  occupying  a  berth  in 

30.  Negligence  of  defendant. — Illinois. —  a  sleeping  car,  the  presumption  exists  in 
McMurray  v.  Pullman's  Palace  Car  Co.,  favor  of  the  defendant  that  it  performed 
86   111.   App.   619.  its  duty  toward  its  passengers.     Carpen- 

Massachusetts. — Whicher  v.  Boston,  etc.,  ter  v.  New  York,   etc.,   R.   Co.,  15  N.  Y. 

R.    Co.,    176   Mass.   275,   57   N.   E.   601,   79  St.   Rep.   345. 

Am.  St.  Rep.  314.  Gross    negligence. — The    law    will     not 

Missouri. — Root    v.    New    York    Cent.,  presume    gross    negligence;    and,    if    the 

etc.,  Co.,  28  Mo.  App.  199.  plaintiff  relies  upon  it  as  a  ground  of  lia- 

New    York. — Tracy    v.    Pullman    Palace  bility  on  the  part  of  the  defendant,  upon 

Car  Co.,  67  How.  Prac.  154;  Carpenter  v.  the    theory    that   there   was    a    gratuitous 

New  York,  etc.,  li.  Co.,  124  N.  Y.  53,  26  bailment,  he  should  prove  the  gross  neg- 

N.  E.  277,  47  Am.  &  Eng.  R.  Cas.  421,  21  lig.ence.     Hillis  v.  Chicago,  etc.,  R.  Co.,  72 

Am.  St.  Rep.  644,  11  L.  R.  A.  759;  Cohen  Iowa  228,  33  N.  W.  643,  31  Am.   &  Eng. 

V.   New  York,  etc.,  R.  Co.,  105  N.  Y.  S.  R.  Cas.  108. 

483,   121  App.   Div.   5;  Weingart  v.   Pull-  31.  Bevis  v.  Baltimore,  etc.,  R.   Co.,  26 

man  Co.,  108  N.  Y.  S.  972,  58  Misc.  Rep.  Mo.    App.    19.      See    Carpenter    v.    New 

187;  Carpenter  v.  New  York,  etc.,  R.  Co.,  York,   etc.,    R.    Co.,    124   N.   Y.   53,   26   N. 

30   N.  Y.   St.   Rep.   712.  E.  277,  21  Am.  St.  Rep.  644,  11  L.  R.  A. 

Ohio.— FaWs    River,    etc.,    Mach.    Co.    v.  759,  47  Am.  &  Eng.  R.  Cas.  421. 
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the  car  for  the  night  on  account  of  a  long  delay  was  assured  by  the  conductor  that 
it  would  be  safe  to  leave  his  baggage  in  the  car  and  that  the  baggage  was  not  re- 
turned to  him  nor  its  loss  explained  makes  out  a  prima  facie  case  of  negligence  on 
the  part  of  the  company .^^  There  are  cases  holding  that  the  burden  of  proof  is  on 
the  company  of  showing  that  it  exercised  the  requisite  degree  of  diligence  and  that 
the  loss  was  not  occasioned  by  a  failure  on  the  part  of  its  employees  to  do  so.^* 
And  it  has  been  held  that  on  proof  of  injury  sustained  by  a  passenger  on  a  rail- 
road train,  by  the  fall  of  a  berth  in  a  sleeping  car,  and  that  the  passenger  was 
without  fault,  a  presumption  arises,  in  the  absence  of  other  proof,  that  the  rail- 
road company  is  liable.^* 

Rebuttal  of  Presumption  of  Negligence. — Where  the  proof  of  the  loss  of 
property  raises  the  presumption  of  negligence  on  the  part  of  the  sleeping  car  com- 
pany the  presumption  is  rebutted  by  the  uncontradicted  evidence  of  the  car  porter 
that  he  was  on-duty,  and  engaged  in  watching  the  car,  through  the  night,  till  after 
the  loss. 3 5 

Contributory  Negligence. — The  burden  of  proof  as  to  contributory  negligence 
is  in  all  cases  on  the  defendant,  unless  the  plaintiff's  own  evidence  established  it.^** 

§§  3582-3584.  Admissibility  of  Evidence— §  3582.  In  .General; — In  a 

suit  against  a  sleeping  car  company  for  its  neglect  to  put  a  passenger  off  at 
the  proper  station,  in  which  injury  to  health  was  alleged  as  an  item  of  damages, 
it  is  "competent  for  the  passenger  to  testify  that  she  knew  nothing  else  than 
the  exposure  to  which  she  was  subjected  which  could  have  caused  the  illness.^'' 
Where  in  an  action  against  a  railway  company  and  a  sleeping  car  company  for 
injuries  to  a  passenger  by  a  defect  in  a  sleeping  car,  the  railway  company  pleaded 
a  contract  with  the  sleeping  car  company  which  stipulated  that  the  sleeping  car 
company  should  have  authority  to  furnish  its  own  conductor,  and  that  the  railway 
conductor  should  not  interf-ere  with  the  business  of  the  sleeping  cars  except  for 
the  purpose  of  collecting  the  tickets  of  passengers,  the  admission  of  the  testimony 
of  the  railway  conductor  that  he  had  nothing  to  do  with  the  sleeping  cars,  and 
that  that  duty  devolved  on  the  conductor  of  those  cars,  was  not  erroneous.^^ 

The  agency  of  a  railroad  ticket  agent  in  contracting  in  behalf  of  a  sleeping 
car  company  to  reserve  a  berth  in  one  of  its  cars  may  be  established  by  his  prior 
acts,  and  circumstances  attending  the  same,  showing  that  the  company  recognized 
similar  contracts  made  under  like  circumstances.^^ 

§  3  583.  In  Actions  for  Wrongful  Ejection. — In  an  action  against  a  sleep- 
ing car  company  which  had  contracted  to  furnish  plaintiff  a  berth,  her  testimony 
that  she  left  the  car  under  the  conductor's  order,  and  finding  no  other  seat  took 
one  in  a  negro  car,  is  admissible.*"  In  an  action  for  ejection  from  a  sleeping  car, 
under  the  passenger's  protest,  it  is  not  improper  to  ask  the  one  who  ordered  the 
passenger  to  leave,  if  he  intended  to  make  him  leave  if  he  had  not  obeyed  the 

32.  Croll  V.  Pullman  Co.,  113  N.  Y.  S.  Palace  Car  Co.  v.  Adams,  130  Ala.  581, 
542,  61   Misc.  Rep.  265.  S.>4  So.  921,   74  Am.  St.   Rep.   53,   45  L.   R. 

33.  Pullman  Palace  Car  Co.  v.  Freuden-      A.   767. 

stein,  3  Colo.  App.  540,  34  Pac.  578;  Kates  37.     Admissibility     of     evidence.— Pull- 

V.   Pullman's   Palace   Car  Co.,   95   Ga.  810,  man    Palace    Car    Co.    v.    Smith,    79    Tex. 

23   S.   E.   186,   2  Am.   &   Eng.   R.   Cas.,   N.  468,   14   S.   W.   993,   23   Am.   St.   Rep.   356, 

S.,     480;     Pullman's     Palace     Car     Co.     v.  13  L    R    A    215 

Harvey,   101   Ga.  733,   28   S.   E.  989;    Pull-  38_    p^^^^^    ^o.   v.    Norton    (Tex.    Civ. 

man   Co.  v.   Schaffner,   126   Ga.   609,   55   b.  Ar.,^"i    qi   c;   wr    oai 

E.    933,    9    L.    R.   A.,    N.    S.,    407.  ^o     A                   ,         ,        A    .■  ^  ^ 

34.  Cleveland,  etc.,  R.  Co.  v.  Walrath,  ^  39-  Agency  of  raJroad  ticket  agent.— 
38  O.  St.  461,  8  Am.  &  Eng.  R.  Cas.  371,  |"'™?,n  Palace  Car  Co.  v.  Nelson,  23 
43  Am.  Rep.  433.  Tex.    Civ.   App.    223,   54   S.   W.   624. 

35.  Rebuttal  of  presumption  of  negli-  40.  Actions  for  wrongful  ejection. — 
gence. — Pullman  Palace  Car  Co.  v.  Freud-  Pullman  Palace  Car  Co.  v.  Booth  (Tex. 
enstein,  3  Colo.  App.  540,  34  Pac.  578.  Civ.  App.),   28   S.  W.   719,   affirmed  in   93 

36.  Contributory    negligence. — Pullman      Tex.  693,  no  op. 


§§  3583-3584  carriers.  3232 

order.^'^  Where  a  sleeping  car  company  breaks  its  contract  in  such  a  way  as  to 
constitute  ejection,  it  is  proper  to  admit  evidence  of  inconvenience,  annoyance, 
pain,  and  suffering  incident  to  the  ejection.*^  Under  the  allegations  of  a  com- 
plaint that  plaintiff  was  wrongfully,  willfully,  maliciously,  and  in  violation  of  her 
contract  rights,  ejected  from  a  sleeping  car  by  the  conductor,  evidence  of  the 
conductor's  rudeness  in  ordering  her  out  of  the  car  is  admissible.*^ 

§  3584.  In  Actions  for  Loss  of  Property. — In  an  action  against  a  sleeping 
car  company  for  a  valise  and  contents  lost  by  a  passenger  on  defendant's  car,  evi- 
dence is  admissible  of  details  of  conversations  between  plaintiff  and  the  porter 
and  conductor  of  the  car  as  to  the  place  of  putting  the  valise,  and  the  conductor's 
statement,  when  putting  it  in  an  unoccupied  seat  opposite  plaintiff,  that  it  would 
be  perfectly  safe  there,  as  the  passenger  is  not  responsible  for  the  choice  of  modes 
of  performing  the  defendant's  duty  to  watch  over  the  hand  baggage  of  its  pas- 
sengers.** * 

Knowledge  of  Other  Thefts. — In  an  action  for  loss  of  a  sleeping  car  pas- 
senger's effects,  evidence  that  defendant's  servants  knew  that  stealing  from  cars 
had  been  going  on  in  the  neighborhood  was  admissible,  though  such  knowledge 
was  not  alleged.*^ 

That  other  passengers  were  robbed  may  be  shown  by  witnesses  who  are 
able  to  swear  to  the  fact  of  their  own  knowledge,  but  the  declarations  of  other 
passengers  that  they  had  been  robbed  is  hearsay  .evidence  merely  and  inadmis- 
sible.*« 

Circumstances  Connecting  Porter  with  Theft. — Where  plaintiff  claimed 
that  defendant's  sleeping  car  porter  while  searching  for  a  ring  lost  by  plaintiff's 
wife  discovered  it  in  the  pillow  box  and  appropriated  it,  plaintiff,  having  testified 
that  he  stated  to  the  porter  when  he  was  making  up  the  berth  that  they  had  lost 
something  during  the  night  and  heard  it  drop  into  the  pillow  box,  was  entitled  to 
state  that  he  saw  the  porter  in  making  up  the  berth  stoop  over  and  pick  up  some- 
'thing,  and  put  it  in  his  pocket.*''' 

Declarations  and  Admissions  of  Servants. — The  declarations,  explanations 
and  suggestions  of  the  servant  of  a  sleeping  car  company,  whose  duty  it  is  to 
i^are  for  the  passengers'  baggage,  made  upon  a  passenger's  inquiry  while  on  the 
car,  as  to  what  had  become  of  his  baggage  placed  away  by  such  servant,  are  ad- 
missible in  evidence  in  an  action  against  the  company  to  recover  for  the  lost  bag- 
gage.*^ And  where  a  sleeping  car  porter  was  the  sole  agent  and  representative 
of  the  sleeping  car  company  and  was  in  charge  of  the  car  in  which  plaintiff  was 
riding  at  the  time  he  was  assaulted  and  robbed,  the  porter's  declarations  were  ad- 
missible against  the  company. *8  But  it  is  held  that  admissions  made  by  the 
porter  after  the  discovery  of  a  loss  by  a  passenger  are  inadmissible.^"  And  the 
porter's  declarations  as  to  his  suspicions  of  two  men  who  had  left  the  car  during 
the  night  are  not  admissible  against  the  company  in  an  action  by  a  passenger 
who  had  been  robbed  during  the  night. ^^ 

41.  Pullman  Palace  Car  Co.  v.  Cain,  40  more,  etc.,  R.  Co.,  26  Mo.  App.  19.  See 
S.  W.  320,  15  Tex.  Civ.  App.  503.  Lewis  v.  New  York  Sleeping  Car  Co.,  143 

42.  Inconvenience,  annoyance,  etc. — Ap-  Mass.  267,  9  N.  E.  615,  58  Am.  Rep.  135, 
lington   V.   Pullman   Co.,   97   N.   Y.   S.   329,  28  Am.  &  Eng.  R.  Cas.  148. 

110  App.  Div.  250,  17  N.  Y.  Ann.  Cas.  455.  47.    Circumstances     connecting     porter 

43.  Rudeness      in      ejection. — Pullman  with  theft. — Pullman  Co.  v.  Vanderhoeven, 
Palace     Car    Co.    v.    Booth     (Tex.     Civ.  107  S.  W.  147,  48  Tex.  Civ.  App.  414. 
App.),  28  S.  W.  719.  48.     Declarations     and     admissions     of 

44.  Admissibility  in  actions  for  loss  of  servants. — Hampton  v.  Pullman  Palace 
property. — Hampton    v.    Pullman    Palace       Car  Co.,  42  Mo.  App.   134. 

Car    Co.,    42   Mo.   App.    134.  49.  Hill  v.  Pullman  Co.,  188  Fed.  497. 

45.  Knowledge  of  other  thefts. — Pull-  50.  Admissions  inadmissible.— Carpen- 
man  Co.  v.  Schober  (Tex.  Civ.  App.),  149  ter  v.  New  York,  etc.,  R.  Co.,  10  N.  Y. 
S.   W.    236.  St.   Rep.   713. 

46.  Evidence  of  other  thefts — Declara-  51.  Bevis  v.  Baltimore,  etc.,  R.  Co.,  26 
tions    of    third    persons. — Bevis    v.    Balti-  Mo.  App.  19. 
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Purpose  of  Carrying  Property. — In  an  action  against  a  sleeping  car  com- 
pany for  loss  of  a  passenger's  ring  alleged  to  have  been  found  and  misappropri- 
ated by  the  porter  the  purpose  for  which  she  was  carrying  the  ring  on  her  jour- 
ney was  immaterial,  so  that  the  court  did  not  err  in  permitting  her  to  testify  that 
she  took  the  ring  to  wear  at  a  dinner,  or  such  other  use  as  she  might  have  for  it.^^ 

Evidence  of  Construction  of  Pillow  Box. — Where  plaintiff  claimed  that  his 
wife's  ring  fell  from  defendant's  sleeping  car  berth,  which  they  had  been  occupy- 
ing, into  the  pillow  box,  and  that  the  porter  found  it  there  when  searching  for  it 
at  the  wife's  request,  and  appropriated  it,  evidence  that  the  pillow  box  was  so 
constructed  at  the  time  the  wife  examined  it  that  a  thing  the  size  and  shape  of  a 
ring  could  fall  from  the  berth  into  the  box,  was  admissible.^s 

§  3  58  5.  Weight  and  Sufficiency  of  Evidence. — To  Show  Negligence 
in  General. — The  rules  governing  the  weight  and  sufficiency  of  evidence  to 
show  negligence  in  civil  actions  generally  apply  in  actions  against  palace  and 
sleeping  car  companies.^*  As  has  been  seen,  it  is  generally  held  that  the  proof 
of  the  loss  of  the  property  of  a  passenger  on  a  sleeping  car  is  not  sufficient  to 
show  the  negligence  of  the  company,  though  there  are  cases  holding  the  con- 
trary.^s  And  it  is  held  that  the  ■  naked  fact  that  a  theft  has  been  committed 
upon  a  passenger,  while  asleep  in  a  sleeping  car,  is  not  evidence  of  negligence 
to  charge  the  sleeping  car  company. ^^  Evidence  that  when  a  passenger  went 
to  his  berth  he  had  money  in  his  trousers  pocket,  and  no  porter  or  other  em- 
ployee was  present,  and  that  in  the  morning  when  he  arose  his  money  was  gone, 
and  no  porter  or  other  employee  was  present,  is  insufficient  to  show  the  loss 
was  caused  by  the  company's  negligence. ^'^  And  the  mere  unexplained  disap- 
pearance from  a  Pullman  day  coach  of  an  overcoat  given  by  a  passenger  to  the 
porter,  with  directions  to  put  it  on  the  seat  he  had  engaged  in  the  car,  does  not 
establish  defendant's  liability. ^^  But  where  a  passenger  on  a  sleeping  car  gave 
his  umbrella  to  a  porter,  who  was  alone  in  charge  of  the  car,  and  it  was  never 
returned  to  him,  the  negligence  of  the  company  was  sufficiently  shown  to  sus- 
tain a  jud.gment  for  its  value. ^^    And  evidence  that  a  passenger,  upon  leaving  the 

52.  Purpose  of  carrying  property. —  caused  by  the  negligence  of  the  defend- 
PuHman  Co.  v.  Vanderhoeven,  107  S.  ant's  servants,  was  sustained  by  the  evi- 
W.   :I47,   48  Tex.   Civ.  App.  414.  dence.      Belden    v.    Pullman    Palace    Car 

53.  Evidence   of   construction   of   pillow  Co.    (Tex.   Civ.   App.),   43    S.   W.   S3. 
box. — Pullman    Co.    v.    Vanderhoeven,    48  Evidence,    m    an    action    by    a    passen- 
Tex.  Civ.  App.  414,  107  S.  W.   147.  ger    against    a    sleeping    car    company    to 

54.  Weight  and  sufficiency  of  evidence  recover  for  valuables  stolen,  held  to  sus- 
— Illustrations. — In  an  action  against  a  tain  a  verdict  for  plaintiff.  /P;:llman  Pal- 
sleeping  car  company  for  the  value  of  ?ce  Car  Co.  v.  Woods,  76  "N^eb.  694,  107 
a  valise  left  by  plaintiff,  when  he  retired,  N,    W.    858. 

by  the  side  of  his  berth  in  the  aisle,  the  Evidence  insufficient  to  show  that  pas- 
evidence  was  that  the  car  had  two  serv-  senger  contracted  pneumonia  through  in- 
ants,  whose  duty  it  was  to  sit  by  turns  sufficient  heat.  Marcott  v.  Minneapolis, 
at  the  end  of  the  aisle  to  wait  on  pas-  etc..  R.  Co.  (Wis.),  13R  N.  W.  37. 
sengers  and  see  that  nothing  was  stolen,  To  rebut  presumption  of  negligence, 
and  that  during  the  first  part  of  the  — See  ante^  "Presumptions  and  Burden 
night  one  of  these  kept  watch;  that  when  of   Proof,"   §   3581. _ 

this   one   left   the   car  to  wake   the   other,  Sufficiency  of  evidence  to  go  to  jury 

the   valise   was   in   place;   that   during  the  See  post,   "Questions  for  Court  or  Jury," 

latter    part    of    the    night,    while    the    sec-  §    3581. 

ond   servant   was   on   watch,    several   per-  55.  Mere  proof  of  loss. — See  ante,  "Pre- 

sons   came  into  the   car;   that  the   servant  sumptions  and   15urden  of  Proof,"  §   3581. 

woke    the    passengers    for    A.,    and     they  56.  Bevis  v.   Baltimore,   etc.,   R.   Co.,  26 

got    off,    taking   their     valises;     that      the  Mo.   App.    19. 

servant   could   not   identify  particular   va-  57.    Cohen   v.   New   York,    etc.,    R.    Co., 

lises  where  there  were  a  number  of  pas-  121  App.  Piv.  5,  105  N.  Y.  S.  483. 

sengers    each    having    one;    that    no    pas-  58.  Weingart  v.  Pullman  Co.,  108  N.  Y. 

sengers    got    off   that    night   except    at    A.  S.  972,  58  Misc.  Rep.  187. 

Pleld,   that   a   finding  that   the   valise   was  59.   Irving  v.   Pullman   Co.,   84   N.   Y.   S. 

taken    at    A.,    and    that   its    loss   was    not  248. 
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car  to  get  his  dinner,  left  his  baggage  in  the  car  upon  being  told  that  it  would  be 
safe  there,  and  upon  his  return  found  that  the  car  had  been  switched  off  from 
the  train  and  part  of  his  baggage  transferred  to  another  car,  and  part  of  it  lost, 
is  sufficient  to  prove  negligence.^" 

Personal  Injury. — Evidence  that  the  upper  berth  of  a  sleeping  car  fell  on 
a  passenger  in  a  seat  assigned  to  him  by  the  conductor,  and  that  no  mechanical 
defect  was  found  in  the  springs  and  catches,  is  sufficient  to  show  negligence  in 
not  causing  the  berth  to  be  properly  fastened  in  the  absence  of  evidence  to  the 
contrary.81 

Failure  to  Properly  Guard  Car. — In  an  action  against  a  sleeping  car  com- 
pany for  theft  of  a  passenger's  personal-  property  while  sleeping  in  a  car,  evi- 
dence that  the  car  behind  it  was  an  empty  baggage  car  which  was  not  visited 
by  the  regular  trainmen,  and  that  the  porter  was  not  keeping  watch,  but  was 
otherwise  engaged  at  a  place  in  the  forward  end  of  the  car  from  which  he  could 
not  see  the  aisle,  sustains  a  finding  that  the  company  was  negligent  in  failing 
to  keep  a  sufficient  watch  to  secure  passengers  against  intrusion.*^  And  where 
there  is  evidence  that  a  lady  passenger  was  subjected  to  indignities  by  men  pass- 
ing through  the  car,  and  that  there  was  no  one  guarding  the  car,  and  that  she 
tried  in  vain  to  summon  the  porter,  a  verdict  against  the  defendant  will  not  be 
disturbed.^3  'j^jjg  f^ct  that  the  porter  of  a  sleeping  car  blacked  boots  during 
the  night  when  a  theft  occurred  is  not  sufficient,  standing  alone,  to  make  out  a 
prima  facie  case  of  negligence  against  the  company  for  failure  to  properly  watch 
the  car  and  guard  the  effects  of  passengers  from  theft.** 

Leaving  Window  Open. — Where  property  was  shown  to  have  been  stolen 
because  the  servants  of  the  company  failed  to  keep  the  windows  closed  while 
at  a  station,  as  required  by  a  regulation  of  the  company,  it  was  held  that  negli- 
gence was  sufficiently  proved.*^ 

To  Show  Theft  by  Employee. — In  an  action  against  a  sleeping  car  com- 
pany for  loss  of  property  alleged  to  have  been  found  and  misappropriated 
by  the  porter,  plaintii?  was  not  bound  to  prove  such  misappropriation  beyond  a 
reasonable  doubt,  but  was  only  required  to  prove  facts  and  circumstances  rea- 
sonably tending  to  show  that  defendant's  porter  in  the  discharge  of  his  duties 
found  the  property  and  appropriated.®*     Where  it  appeared  that  a  sleeping  car 

60.  Kinsley  v.  Lake  Shore,  etc.,  R.  Co.,  findings  that  the  company's  employees 
125  Mass.  54,  28  Am.  Rep.  200.  were   negligent   in   not   keeping  the   win- 

61.  Cleveland,  etc.,  R.  Co.  v.  Walwrath,  dow  closed,  or  in  failing  to  see  and  pre- 
6  O.  Dec.  718,  affirmed  in  38  O.  St.  461,  vent  the  theft,  and  that  plaintii?  was  not 
43    Am.    Rep.    433.  negligent,    were    justified.      Pullman'  Pal- 

62.  Failur«teito  properly  guard  car. —  ace  Car  Co.  v.  Arents,  66  S.  W.  329,  28 
Hill  V.  Pullrnfn  Co.,  188   Fed.  497.  Tex.  Civ.  App.  71, 

63.  St.  Louis,  etc.,  R.  Co.  v.  Hatch,  94  66.  To  show  theft  by  employee.— Pull- 
S.   W.   671,    116   Tenn.    580.  man    Co.   v.    Vanderhoeven,   48   Tex.    Civ. 

64.  Carpenter   v.    New    York,      etc.,     R.  App.  414,   107   S.  W.  147. 

Co.,   13   N.  Y.   St.   Rep.  718.  Evidence  insufficient  to   show  theft  by 

65.  Leaving  window  open. — While  plain-  employee. — In  an  action  against  a  sleep- 
tiff  was  a  passenger  on  a  sleeping  car,  ing  car  company  to  recover  the  value  of 
his  -valise  was  stolen  from  the  car  at  a  property  lost  by  a  passenger,  the  evi- 
station  in  Mexico.  The  rules  of  the  com-  dence  showed  that  the  porter  had  faith- 
pany  required  the  rear  door  and  windows  fully  watched  over  the  occupants  of  the 
of  the  car  to  be  closed  while  at  such  car.  No  passenger  entered  or  left  the 
stations.  The  conductor  and  porter  tes-  car  from  the  time  the  property  was  last 
tified  that  they  were  so  closed  just  be-  seen  until  after  the  loss  was  discovered, 
fore  entering  the  station,  and  that  while  The  property  was  in  a  valise  next  to  the 
there  they  stood  on  the  platform  near  the  aisle,  on  the  end  of  the  seat.  The  win- 
car.  Plaintiff  stepped  out  of  the  car,  leav-  dow  was  open  at  the  passenger's  re- 
ing  the  valise  near  an  open  window  at  quest,  and  the  valise  was  stolen  while 
which  two  passengers  sat.  They  moved  she  was  asleep.  The  porter,  earlier  in 
away  while  he  was  gone!,  without  closing  the  evening,  had  seen  her  take  money 
the  window,  and  soon  after  the  train  out  of  a  similar  valise,  and,  after  the 
started  the  los^  was  discovered.    Held,  that  loss    was    discovered,   he   was   twice   sent 


3235 


PALACE    CARS   AND   SI,EEPING    CAR    COMPANIES.  §§    3585-3586 


passenger,  being  told  that  he  would  have  to  change  cars  on  account  of  a  wreck, 
started  forward  with  all  the  other  passengers,  but,  upon  missing  his  pocket- 
book,  returned  to  his  berth,  where  he  had  left  it;  that  no  one  was  in  the  car 
after  the  passenger  left,  except  the  conductor,  porter,  and  a  train  brakeman 
who  passed  through  without  stopping;  and  that  the  conductor,  porter,  and  pas- 
sengers were  searched,  but  the  pocketbook  could  not  be  found,  a  verdict  against 
the  sleeping  car  company  was  held  to  be  upon  sufficient  evidence.^''' 

§  3586.  Instructions. — There  should  be  some  evidence  upon  which  to  base 
an  instruction.®^  And  it  is  proper  to  refuse  a  requested  charge  which  does  not 
conform  to  the  evidence.^®  It  is  improper  to  give  an  instruction  imposing  a 
higher  degree  of  care  on  defendant  than  the  law  requires.'^"     In  an  action  for 


for  by  the  conductor,  but  the  porter  re- 
ported that  he  was  dressing  and  he  did 
not  come.  The  porter  established  a  good 
character  for  honesty.  Held,  insufficient 
to  show  that  the  porter  took  the  prop- 
erty, so  as  to  render  the  company  liable. 
Pullman  Sleeping  Car  Co.  v.  Hatch,  30 
Tex.  Civ.  App.  303,  70  S.  W.  771. 

67.  Pullman  Palace  Car  Co.  v.  Mat- 
thews, 74  Tex.  654,  12  S.  W.  744,  15  Am. 
St.    Rep.    S73. 

68.  Instructions — Necessity  for  evi- 
dence.— Plaintiff  and  his  companion 
were  in  the  berth  of  a  sleeping  car,  over 
which  was  suspended  a  hammock,  in 
which  was  the  companion's  coat  and 
plaintiff's  vest.  The  companion  testified 
that  he  got  up  in  the  night  and  took  his 
coat,  leaving  plaintiff's  vest.  Plaintiff  tes- 
tified that,  when  he  awoke,  his  vest  was 
on  the  berth,  on  the  outer  edge  of  the 
cover,  and  that  a  pocketbook  which  was 
in  his  vest  pocket  was  missing.  Held, 
in  an  action  against  the  sleeping  car 
company,  that  there  was  no  evidence  on 
which  to  predicate  an  instruction  to  find 
for  the  company  if  plaintiff's  companion 
was  so  handling  the  vest  as  to  cause  the 
pocketbook  to  fall  on  the  floor.  Pullman 
Palace  Car  Co.  v.  Adams,  34  So.  921, 120 
Ala.  581,  45  L.  R.  A.  767,  74  Am.  St. 
Rep.    53. 

Evidence  supporting  instruction. — In 
an  action  against  a'  sleeping  car  company 
and  a  railway  company  by  a  passenger 
compelled,  before  reaching  her  destina- 
tion, to  leave  the  sleeper  in  which  she  had 
engaged  a  berth,  and  to  complete  the 
journey  in  a  chair  car,  a  charge  that  nei- 
ther of  defendants  had  the  right  to  ten- 
der to  pay  plaintiff  back  the  amount  paid 
by  her  for  the  privilege  of  being  trans- 
ported in  the  sleeping  car,  and  then  re- 
quire her  against  her  consent  to  transfer 
from  the  sleeper  to  the  chair  car,  was  not 
objectionable  on  the  ground  that  there 
was  no  evidence  that  the  sleeping  car 
company  ever  tendered  back  the  money; 
the  evidence  showing  that  such  money 
was  tendered  back  by  the  train  conductor 
in  the  presence  of  the  sleeping  car  con- 
ductor, and  that  the  two  conductors 
were  acting  in   concert.     Pullman   Palace 
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Car  Co.  V.  Hocker,  41  Tex.  Civ.  App.  607, 
93   S.   W.   1009. 

69.  Before  reaching  her  destination, 
plaintiff  was  compelled  to  leave  the 
sleeper  in  which  she  had  engaged  trans- 
portation, and  complete  the  journey  in 
a  chair  car.  In  an  action  against  the  rail- 
way company  and  the  sleeping  car  com- 
pany operating  the  sleeper,  the  evidence 
showed  that  the  railway  company  desired 
the  sleeper  for  the  accommodation  of 
passengers  on  one  of  its  trains  bound  in 
the  opposite  direction,  the  sleeper  on 
which  had  become  disabled;  that  the 
train  conductor  and  the  sleeping  car  con- 
ductor insisted  for  three-quarters  of  an 
hour  or  more  on  plaintiffs  leaving  the 
sleeper  and  entering  the  chair  car,  using 
arguments  and  threats  beyond  the  limit 
of  persuasion,  attracting  the  attention  of 
others  to  plaintiff,  who  was  thereby 
greatly  mortified.  Under  the  evidence, 
the  refusal  of  a  special  charge  requested 
by  the  railway  company,  that  if,  by  the 
exigencies  of  the  case,  through  no  fault 
of  its  own,  it  approached  plaintiff  and 
undertook  to  get  her  to  change  from  the 
sleeper  to  a  chair  car,  and  by  reason  of 
such  efforts  passengers  and  other  per- 
sons looked  at  her,  then  plaintiff  could 
not  recover  for  mental  suffering,  was  not 
error.  Pullman  Palace  Car  Co.  v. 
Hocker,  41  Tex.  Civ.  App.  607,  93  S.  W. 
1009. 

70.  Degree  of  care  required. — In  an  ac- 
tion for  loss  of  a  sleeping  car  passenger's 
effects  by  larceny  from  the  car  window, 
a  charge  that  defendant  was  not  only 
bound  to  furnish  plaintiff  a  berth  for  his 
accommodation,  but  to  keep  watch  and 
take  reasonable  care  that  he  suffered  no 
loss,  and  if  plaintiffs  loss  was  occasioned 
by  want  of  such  care,  and  his  own  neg- 
ligence did  not  contribute  to  it,  he  was 
entitled  to  recover,  was  improper  as  im- 
posing an  absolute  duty  on  the  sleeping 
car  company  to  maintain  a  watch  against 
theft  from  the  outside;  whether  such 
watch  was  essential  to  the  exercise  of 
ordinary  care  being  for  the  jury.  Pull- 
man Co.  V.  Schober  (Tex.  Civ.  App.),  149 
S.  W.  236. 
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ejecting  a  passenger  who  attempted  to  take  improper  baggage  into  the  car,  an 
instruction  which  ignored  his  right  to  opportunity  to  check  the  baggage,  and 
which  was  based  on  the  theory  that  he  must  have  shown  himself  to  have  been 
actually  within  the  car  instead  of  in  the  vestibule,  was  properly  refused.'^^  It 
is  error  to  charge  that  plaintiff  can  not  recover  for  property  stolen  in  a  sleeping 
car  if  the  property  was  stolen  while  the  porter  was  awake,  as  the  porter  might 
have  been  guilty  of  negligence  other  than  that  of  sleeping. '''^  And  it  is  error  to 
charge  that  plaintiff  can  not  recover  if  he  was  guilty  of  contributory  negligence, 
without  hypothesizing  that  the  loss  of  the  property  sued  for  was  caused  by  such 
contributory  negligence.'''® 

Instruction  Ignoring  Evidence. — In  an  action  against  a  sleeping  car  company 
for  property  stolen  in  the  car,  it  is  improper  to  charge  that  the  company  was  not 
negligent  after  reaching  a  certain  station,  though  such  is  the  fact,  and  to  ignore 
evidence  of  negligence  before  the  station  was  reached.''* 

Use  of  the  'Word  "Transportation"  in  Instructions. — In  an  action  against 
a  sleeping  car  company  and  a  railway  company  by  a  passenger  compelled  to 
leave  a  sleeper,  in  which  she  had  engaged  a  berth  to  her  point  of  destination, 
and  complete  the  journey  in  a  chair  car,  the  use  of  the  term  "transportation"  in  an 
instruction  that  it  was  the  duty  of  the  sleeping  car  company  to  furnish  plaintiff 
transportation  in  the  sleeper  to  the  point  of  destination  was  not  misleading; 
plaintiff's  contract  with  the  company  being  so  conditioned,  and  there  being  no 
question  raised  that  she  was  not  transported  to  such  destination.'^^ 

A  charge  that  the  jury  must  find  according  to  the  preponderance  of 
the  evidence  is  erroneous,  for  the  reason  that  preponderance  may  not  con- 
vince the  minds  of  the  jury.'''* 

Presumption  of  Negligence. — An  instruction  in  an  action  against  a  sleeping 
car  company  for  loss  of  personal  effects,  that  the  action  was  based  on  negli- 
gence, that  the  burden  was  on  plaintiff  to  prove  his  case  by  a  preponderance  of 
the  evidence,  and  that  it  was  the  duty  of  the  company  to  use  reasonable  care  to 
guard  its  passengers  from  loss  of  personal  effects  from  theft,  and  if,  through 
a  want  of  such  care,  plaintiff's  personal  effects  were  lost  or  stolen,  and  they 
were  such  as  would  reasonably  be  supposed  to  be  carried  by  him,  the  company 
would  be  liable;  otherwise,  not,  is  not  objectionable  as  authorizing  the  jury  to 
infer  negligence  from  mere  proof  of  loss.'''' 

Harmless  Error. — A  sleeping  car  company,  sued  as  a  codefendant  with  a 
railway  company  for  injuries  suffered  through  the  negligence  of  defendant's 
employees,  can  hot  complain  that  an  instruction  correctly  stating  the  diligence 
required  of  the  sleeping  car  company  imposed  a  lower  burden  upon  the  railway 
company  than  the  law  would  exact.''^ 

Improper  Refusal  to  Charge. — Where  plaintiff's  effects  were  stolen  out  of 
a  sleeping  car  berth  through  an  open  window  it  was  improper  to  refuse  an  in- 
struction requested  by  the  defendant,  which  would  have  told  the  jury  that  if 
they  believed  from  the  evidence  that  a  man  stood  upon  the  rods  of  the  outside 
of  the  car,  and  reached  through  an  open  window  into  the  berth  and  snatched 
plaintiff's  property,   and   that  at  said   time  an  employee  of   defendant  was  on 

71.  Instruction  ignoring  right  of  plain-  75.  Use  of  the  word  "transportation"  in 

tiff.— Pullman     Co.     v.    Custer     (Tex.    Civ.  instruction.— Pu!lman    Palace    Car    Co.    v. 

App.),   140   S.  W.   847.  Hocker,   41   Tex.    Civ.   App.   607,   93   S.   W. 

72.  Pullman   Palace   Car   Co.   v.   Adams,  1009 

120   Ala.    581.   24   So.   921,   45    L.    R.    A.    767,  „„'    p„„,^.,„    td.,i.,^„    r    ^    n..     „,     A^,,v,c 

„.     A         Q,     T,         ,„  '  76.   Pullman   Palace   Car   Co.  v.   Adams, 

%Q  ^  fi  X.  ■?         r       n  ^A  120  Ala.  5Sl,  24  So.  921,  74  Am.  St.  Rep. 

73.  Pullm?n    Palace   Car   Co.  v.   Adams,       jr,    a-  t     da     'trv 

120   Ala.   ?81,   24   So.   921,   45   L.   R.   A.   767,  ^^'  *"  J;"'   ^-  ^- /"'■      ^            ,. 

74  Am.   St    Rep.  53.  '"'•   Presumption    of    negligence. — God- 

74.  Ignoring  evidence  of  negligence.—  f^ey  v.  Pullman  Co.,  87  S.  C.  361,  69  S.  E. 
Pullman    Palace    Car    Co.    v.    Adams,    120  666. 

Ala,   581,  24  So.  921,  45   L.   R.  A.  767,  74  78.  Harmless  error. — St.  Louis,  etc.,   R. 

Am.   St.   Rep.   53.  Co.  v.  Hatch,  116  Tenn.  580,  94  S.  W.  671. 
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watch  inside  of  said  car,  and  that  under  the  circumstances  this  was  reasonable 
care  and  diligence  on  the  part  of  defendant  for  the  protection  of  property  of 
those  riding  in  said  car,  to  return  a  verdict  for  defendantJ** 

§  3587.  Questions  for  Court  or  Jury. — It  is  the  province  of  the  jury  to 
determine  the  weight  of  evidence  and  the  credibility  of  the  witnesses,  and  where 
ihe  evidence  conduces  in  any  degree  to  establish  a  right  of  recovery  it  is  error 
to  give  a  peremptory  instruction  for  defendant.s"  grant  a  nonsuit,^^  or  sustain 
a  demurrer  to  the  evidence. ^^  So,  in  an  action  against  a  sleeping  car  company 
by  a  passenger  for  the  recovery  for  the  loss  of  his  personal  belongings  while  a 
passenger,  it  is  for  the  jury  to  determine  whether  plaintiff's  evidence,  which 
tended  to  prove  that  the  goods  were  stolen  by  the  defendant's  porter,  was  over- 
come by  defendant's  evidence. ^^  But  where,  in  an  action  against  a  sleeping 
car  company  for  the  value  of  a  stolen  diamond,  it  appeared  that  the  plaintiff's 
acts  gave  opportunity  for  the  theft,  and  there  was  no  evidence  of  negligence  by 
the  defendant,  the  court  properly  instructed  a  verdict  for  defendant.^*  In  the 
appended  note  will  be  found  instances  where  the  evidence  was  held  sufficient 
for  submission  to  the  jury.^^ 


79.  Improper  refusal  to  charge. — Pull- 
man Co.  V.  Schober  (Tex.  Civ.  App.),  149 
S.   W.  236. 

80.  Questions  for  jury  in  general — Per- 
emptory instruction  for  defendant. — Jen- 
kins V.  Louisville,  etc.,  R.  Co.,  104  Ky. 
673,^20  Ky.  L.  Rep.  865,  47  S.  W.  761. 

"Such  a  charge  should  never  be  given 
where  there  is  any  testimony  whatever 
upon  which  a  verdict  can  be  predicated. 
Stevenson  v.  Pullman  Palace  Car  Co. 
(Tex.  Civ.  App.),  26  S.  W.  112."  Hatch 
v.  Pullman  Sleeping  Car  Co.  (Tex.  Civ. 
App.),  84  S.  W.  246,  wherein  evidence  ex- 
amined, and  whether  baggage  was  pur- 
loined by  defendant's  servants  held  a 
question  for  the  jury. 

Where  the  evidence  tended  to  show 
that  plaintiff,  while  a  passenger  in  a 
sleeping  car,  was  injured  by  the  falling 
of  the  partition  plank  which  separated 
the  berth  in  which  he  was  sitting  from 
that  in  front  of  his,  it  was  error  to  give  a 
peremptory  instruction  for  defendants, 
railroad  and  sleeping  car  companies, 
though  the  porter  testified,  without  con- 
tradiction, that  he  had  securely  fastened 
the  plank,  and  the  evidence  showed  that 
it  could  not  fall  when  thus  fastened,  there 
being  no  explanation  as  to  how  it  fell 
out  of  place.  Jenkins  v.  Louisville,  etc., 
R.  Co.,  47  S.  W.  761,  20  Ky.  L.  Rep.  86.5, 
104   Ky.   673. 

81.  Nonsuit. — In  an  action  against  a 
sleeping  car  company  it  appeared  that 
plaintiff,  on  entering  defendant's  sleep- 
ing car,  was  told  by  the  conductor  that 
the  car  would  go  through  to  his  destina- 
tion, and  that  he  might  go  to  bed,  that 
on  retiring  he  deposited  his  money  in  an 
envelope,  put  the  envelope  in  his  _  vest 
pocket,  and  placed  the  vest  under  his  pil- 
low; that  in  the  middle  of  the  night,  be- 
fore reaching  his  destination,  he  was 
suddenly  aroused  and  told  to  hurry  to 
get  into  the  next  car,  as  the  car  which  he 
was  in  was  to  be  taken  no  further,  where- 


upon he  rose  hurriedly  and  carried  his 
clothes  to  the  next  car;  and  that  he  dis- 
covered the  loss  of  the  envelope  an  hour 
later,  and  duly  notified  the  company. 
Held,  that  it  was  error  to  grant  a  non- 
suit. Kates  V.  Pullman's  Palace  Car  Co., 
95  Ga.  810,  23  S.  E.  186,  2  Am.  &  Eng.  R. 
Cas.,    N.    S.,   480. 

82.  Demurrer  to  evidence. — Morrow  v. 
Pullman  Palace  Car  Co.,  98  Mo.  App. 
351,   73   S.   W.   281. 

83.  Morrow  v.  Pullman  Palace  Car  Co., 
73    S.    W.    281,   98    Mo.   App.   351. 

84.  Myers  v.  Pullman  Co.,  149  S.  W. 
1002,  149  Ky.  776,  41  L.  R.  A.,  N.  S.,  799. 

85.  Instances  of  evidence  held  suffi- 
cient to  go  to  jury. — In  an  action  by  a 
passenger  against  a  sleeping  car  com- 
pany for  damages  for  being  ejected  from 
a  sleeping  car,  there  was  evidence  tend- 
ing to  show  that  defendant  sold  plaintiff 
accommodations  between  two  points  in 
a  car  over  a  route  not  wholly  covered  by 
her  railroad  tickets,  and  thai  the  con- 
ductor put  her  off  without  her  consent 
before  reaching  the  point  where  the  rail- 
way lines  diverged.  Held,  that  such  evi- 
dence was  sufficient  to  warrant  the  court 
in  submitting  the  case  to  the  jury.  Pull- 
man  Co.   V.   Czintz,   157    Fed.   752. 

Plaintiff,  having  purchased  a  ticket  en- 
titling him  to  a  drawing  room  in  a  sleep- 
ing car,  was  informed  by  a  porter  in 
charge  of  the  car  that  baggage  could  be 
safely  left  in  the  drawing  room,  to  which 
the  porter  and  conductor  had  keys.  Plain- 
tiff, on  leaving  the  car,  notified  the  por- 
ter that  he  had  left  his  baggage  there, 
and  requested  the  porter  to  care  for  it. 
It  was  not  shown  that  the  porter  locked 
the  door  of  the  drawing  room,  but  it  was 
shown  that  the  front  door  of  the  car  was 
unlocked  at  or  before  the  train  reached  a 
certain  station,  prior  to  the  return  of 
plaintiff,  when  the  property  had  disap- 
peared. Held,  in  an  action  for  the  value 
of  the  property,  that  there  was  sufficient 
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Negligence  and  Contributory  Negligence, — In  an  action  against  a  sleep- 
ing car  company  the  question  of  the  defendant's  negligence  is  generally  for  the 
jury  to  determine. *8  Unless  the  law  has  declared  certain  acts  or  omissions  to  be 
negligence  per  se,  the  existence  or  nonexistence  of  it  is  a  question  of  fact  for 
the  jury  to  determine,  and  not  a  question  of  law  for  the  court.*'''  It  is  held  for 
the  jury  to  determine  whether  the  defendant  has  been  guilty  of  negligence  in 
not  properly  watching  or  guarding  its   car,**   in  opening  a  car  window  at  a 


evidence  of  negligence  on  the  part  of  the 
car  company  to  raise  a  question  of  fact 
for  the  jury.  Arthur  v.  Pullman  Co.,  88 
N.  Y.  S.  981,  44  Misc.  Rep.  229. 

Where  the  undisputed  evidence  was 
that  the  entire  force  employed  on  a 
sleeper,  which  ran  over  an  important 
thoroughfare,  and  made  frequent  stops, 
was  one  man,  who  acted  as  conductor, 
as  porter,  and  was  also  engaged,  for  his 
own  profit,  in  blackening  the  shoes  of  the 
passengers,  and  that  this  man's  closet 
was  at  one  end  of  the  car  from  which  a 
full  view  of  the  main  aisle  could  not  be 
had,  the  evidence  was  sufficient  in  the 
absence  of  any  explanation  on  defend- 
ant's part,  to  require  the  question 
whether  the  loss  was  caiiscd  by  its  neg- 
ligence to  be  submitted  to  the  jury.  Car- 
penter V.  New  York,  etc.,  R.  Co.,  134  N. 
Y.  53,  26  N.  E.  377,  31  Am.  St.  Rep.  644, 
11  L.  R.  A.  759,  47  Am.  &  Eng.  R.  Cas. 
431. 

Plaintifif,  having  a  railroad  coupon 
ticket  for  passage  from  New  Orleans  to 
New  York  over  connecting  lines  of  road, 
on  application  to  defendant's  sleeping 
car  company,  and  on  showing  his  ticket, 
was  sold  a  berth  in  a  sleeping  car  from 
New  Orleans  to  Jersey  City.  From 
Washington  to  Jersey  City,  such  car  was 
run  over  a  line  different  from  that  named 
in  plaintiff's  ticket,  and,  on  his  refusing 
to  pay  fare,  he  was  ejected  by  the  em- 
ployees of  the  railroad  company.  Held 
that,  there  being  evidence  to  warrant  a 
finding  that  plaintiff  was  not  chargeable 
with  notice,  before  leaving  Washington, 
that  the  car  would  not  go  over  the  road 
named  in  his  ticket,  such  question  was 
properly  submitted  to  the  jury  under  an 
instruction  which,  in  case  of  such  find- 
ing, permitted  a  recovery,  not  only  for 
the  increased  expense  to  which  plaintifif 
was  subjected,  but  also  compensation  for 
the  inconvenience  and  loss  of  time,  and 
for  the  indignity  of  a  public  expulsion 
from  the  car.  Pullman's  Palace  Car  Co. 
V.  King,  99  Fed.  380,  39  C.  C.  A.  573. 

86.  Negligence. — Morrow  v.  Pullman 
Palace  Car  Co.,  98  Mo.  App.  351,  73  S.  W. 
281;  Arthur  v.  Pullman  Co.,  88  N.  Y.  S. 
981,   44  Misc.   Rep.   229. 

Plaintifif,  whose  leg  had  been  recently 
broken,  was  riding  as  a  passenger  in  a 
sleeping  car  operated  by  defendant,  and 
while  sitting  on  the  side  of  his  berth 
early  in  the  morning,  when  the  car  was 
standing  at  a'  station,  some  person,  who 
was   identified   by   plaintiff   as    the   porter 


of  the  next  car,  in  walking  through  the 
aisle,  stepped  upon  or  fell  against  plain- 
tiff's leg,  and  it  was  rebroken.  The  por- 
ters denied  knowledge  of  any  such 
occurrence.  Held,  that  the  question  of 
defendant's  negligence  was  properly 
submitted  to  the  jury.  Pullman  Co.  v. 
Haig;ht,  151   Fed.  1009,  81  C.  C.  A.  287. 

Trial  judge  sitting  without  jury. — 
Where  a  tray  was  upset  over  the  cloth- 
ing of  a  passenger  in  a  dining  car  by  an- 
other passenger  as  he  arose  from  his 
seat,  and  the  waiter  who  was  carrying 
the  tray  admitted  that  if  he  had  carried 
the  tray  at  a  greater  height  than  he  did 
the  passenger  would  not  have  collided 
with  it,  and  the.  proof  showed  that  the 
car  was  very  crowded,  whether  'the 
waiter  was  guilty  of  negligence  was  a 
question  of  fact  for  the  trial  judge  sitting 
without  a  jury.  Cassasa  v.  New  York, 
etc.,  R.  Co.,  95  N.  Y.  S.  648,  109  App. 
Div.  170. 

87.  Dargan  v.  Pullman  Palace  Car  Co., 
2  Texas  App.  Civ.  Cas.,  §  691,  26  Am.  & 
Eng.  R.  Cas.  149. 

88.  Failure  to  properly  guard  car. — The 
fact  that  the  porter  of  a  sleeping  car 
running  from  St.  Louis  to  Louisville, 
who  was  the  sole  person  charged  with 
the  duty  of  keeping  a  lookout  ip  the  car, 
had,  on  the  morning  of  the  day  the  car 
left  St.  Louis,  arrived  in  that  city  after 
a  long  and  fatiguing  passage  from  El 
Paso,  Tex.,  coupled  with  the  fact  that 
twice  during  the  night  he  voluntarily  'ab- 
sented himself  from  the  car  for  at  least 
20  minutes  each  time,  conduced  to  show 
negligence  on  the  part  of  the  carrier,  and 
authorized  the  submission  of  that  ques- 
tion to  the  jury.  Pullman  Palace  Car  Co. 
V.  Hunter,  54  S.  W.  845,  21  Ky.  L.  Rep. 
1248,  107  Ky.  519,  47  L.   R.  A.  286. 

In  an  action  against  a  sleeping  car 
company  to  recover  money  stolen  from 
a  passenger's  berth  while  he  was  asleep, 
it  appeared  that  the  porter  was  found 
asleep  in  the  morning,  and  that  he  had 
been  on  duty  for  36  hours  continuously, 
and  that  another  passenger  lost  a  sum  of 
money  in  a  similar  manner,  and  at  the 
same  time.  Held,  that  it  was  for  the 
jury  to  determine  whether  the  company 
was  negligent  in  guarding  its  passengers. 
Lewis  V.  New  York  Sleeping  Car  Co., 
143  Mass.  267,  9  N.  E.  615,  58  Am.  Rep. 
135,  28   Am.   &  Eng.   R.   Cas.   148. 

In  an  action  for  money  alleged  to  have 
been  stolen  from  a  berth  in  defendant's 
sleeping    car,    it    appeared    that    the    only 


3239 


PALACE   CARS   AND   SLEEPING   CAR    COMPANIES. 


3587 


station,s»  or  in  failing  to  properly  light  the  aisle  and  toilet  room  of  a  car.^"  Con- 
tributory negligence  is  a  mixed  question  of  law  and  fact,  and  is  properly  sub- 
mitted to  the  jury,  under  proper  instructions.^^  Thus  whether  or  not  a  pas- 
senger is  guilty  of  contributory  negligence  in  entering  a  dark  toilet  room,^^  or 
in  stumbling  over  a  suitcase  negligently  left  in  the  aisle  of  a  dimly-lighted  car,^^ 
is  a  question  for  the  jury. 

Reasonableness  of  Regulations. — Whether  a  rule  of  a  sleeping  car  com- 
pany excluding  persons  known  to  be  afflicted  with  any  contagious  or  infectious 
disease  or  to  be  insane  is  reasonable,  is  a  question  for  the  court. ^*  And  when 
the  facts  are  undisputed,  it  is  the  province  of  the  court  to  declare  a  regulation  re- 
quiring passengers  to  pay  extra  for  riding  in  chair  cars  reasonable. ^^ 

Whether  an  Article  Was  Baggage. — Where,  in  an  action  against  a  sleep- 
ing car  company  for  loss  of  a  diamond  ring  belonging  to  plaintiff's  wife,  by 


person  in  charge  of  the  car  was  the  por- 
ter, who  blacked  boots  during  the  night, 
the  utensils  for  that  purpose  being  kept 
in  a  closet  remote  from  the  aisle.  It  did 
not  appear  where  the  porter  was  sta- 
tioned during  the  night.  Held,  that  de- 
fendant's negligence  in  not  properly- 
watching  the  car  was  a  question  for  the 
jury.  Carpenter  v.  New  York,  etc.,  R. 
Co.  (N.  Y.),  14  Daly  457,  afftrmed  in  134 
N.  Y.  53,  26  N.  E.  277,  21  Am.  St.  Rep. 
644,  11  L.  R.  A.  759,  47  Am.  &  Eng.  R. 
Cas.   421. 

Where  the  evidence  is  such  as  to  per- 
mit the  inference  that  but  one  man  was 
employed  by  the  defendant  in  the  car 
where  the  theft  was  committed,  and  that 
he  was  charged  with  the  performance  of 
duties,  which  might  interrupt  his  watch- 
ing the  passengers,  it  is  for  the  jury  to 
decide  whether  or  not  the  defendant  was 
guilty  of  negligence.  Carpenter  v.  New 
York,  etc.,  R.  Co.,  15   N.  Y.  St.  Rep.  345. 

In  an  action  for  loss  of  a  passenger's 
effects  from  a  sleeping  car,  evidence  that 
while  the  train  was  stopping  at  a  station 
at  night  both  the  conductor  and  porter 
were  out  on  the  platform  at  the  same 
time,  leaving  both  doors  unlocked,  and  no 
one  to  keep  watch,  required  submission 
of  the  issue  of  the  negligence  of  the  com- 
pany's servants  to  the  jury.  Godfrey  v. 
Pullman   Co.,   69   S.   E.  666,  87  S.   C.  361. 

89.  Opening  window. — The  porter  of 
a  sleeping  car,  half  an  hour  before 
starting  time,  and  after  putting  a  pas- 
senger's traveling  bag  in  the  car  on  a 
seat  opposite  the  side  on  which  passen- 
gers were  received,  opened  the  window 
opposite  the  seat,  without  request,  in  vio- 
lation of  a  rule  of  the  company.  The  pas- 
senger was  about  to  sit  in  the  seat  when 
the  window  was  opened,  and  the  porter 
had  no  reason  to  believe  that  he  would 
leave  it,  but  the  passenger  did  so,  and 
the  baggage  was  stolen.  Held  a  ques- 
tion for  the  jury  whether  the  opening  of 
the  window  was  negligence.  Dawley  v. 
Wagner  Palace  Car  Co.,  47  N.  E.  1024, 
169   Mass.  315. 

90.  Failure  to  properly  light  car. — Val- 
entine V.  Northern  Pac.  R.  Co.  (Wash.), 
126    Pac.    99. 


91.  Contributory  negligence. — A  pas- 
senger's baggage  was  placed  by  the  por- 
ter on  a  seat  of  a  sleeping  car  near  an 
open  window,  while  the  car  was  stand- 
ing in  a  depot.  The  passenger  left  the 
car,  but  his  wife  remained  within,  walked 
up  and  down  the  aisle,  went  out  on  the 
platform,  and  then  sat  down  in  the  sec- 
tion forward  of  her  ov/n,  and  facing  it. 
The  baggage  was  stolen.  Held,  in  an  ac- 
tion for  the  loss,  that  it  was  a  question 
for  the  jury  whether  either  the  passen- 
ger or  his  wife  were  negligent.  Dawley 
V.  Wagner  Palace  Car  Co.,  47  N.  E.  1024, 
169  Mass.  315.  See  Pullman  Co.  v.  Scho- 
ber    (Tex.   Civ.   App.),   149    S.   W.   236. 

Plaintiff,  whose  leg  had  been  recently 
broken,  was  riding  as  a  passenger  in  a 
sleeping  car  operated  by  defendant,  and 
while  sitting  on  the  side  of  his  berth 
early  in  the  morning,  when  the  car  was 
standing  at  a  station,  some  person,  who 
was  identified  by  plaintiff  as  the  porter 
of  the  next  car,  in  walking  through  the 
aisle,  stepped  upon  or  fell  against  plain- 
tiff's leg,  and  it  was  rebroken.  The  por- 
ters denied  knowledge  of  any  such  oc- 
currence. Held,  that  the  question  of 
plaintiff's  contributory  negligence  was 
properly  submitted  to  the  jury.  Pullman 
Co.  V.  Haight,  151  Fed.  1009,  81  C.  C.  A. 
287. 

Whether  a  passenger,  in  an  action 
against  a  sleeping  car  company  by  him 
for  the  recovery  for  the  loss  of  his  per- 
sonal belongings  while  a  passenger,  was 
guilty  of  contributory  negligence,  held 
under  the  evidence,  a  question  for  the 
jury.  Alorrow  v.  Pullman  Palace  Car 
Co.,    73    S.    W.    281,   98    Mo.    App.    351. 

92.  Entering  dark  toilet  room. — Valen- 
tine V.  Northern  Pac.  R.  Co.  (Wash.), 
126   Pac.   99. 

93.  Stumbling  over  suit  case. — Levien 
V.  Webb,  61  N.  Y.  S.  1113,  30  Misc.  Rep. 
196. 

94.  Reasonableness  of  regulations. — 
Pullman  Co.  v.  Krauss,  40  So.  398,  145 
Ala.   395,   4  L.   R.   A.,   N.   S.,  103. 

95.  St.  Louis,  etc.,  R.  Co.  v.  Hardy,  55 
Arl<.  134,  17  S.  W.  711;  Wright  v.  Califor- 
nia Cent.  R.  Co.,  78  Cal.  360,  20  Pac.  740. 
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alleged  theft  from  the  car  in  which  they  were  traveling,  the  wife  testified  that 
she  always  wore  the  ring,  and  had  never  had  it  off  her  hand  but  once  to  have 
it  fixed,  and  plaintiff  stated  that  before  boarding  the  train  his  wife  asked  him  to 
keep  the  ring  in  a  pocketbook  until  they  could  get  north  and  have  it  repaired, 
whether  the  ring  was  carried  merely  to  have  it  repaired  or  with  the  ultimate 
intention  of  its  being  worn  by  the  wife  during  the  remainder  of  the  trip  after 
it  was  repaired,  and  whether  it  was  reasonably  necessary  for  the  wife's  pleasure, 
comfort,  and  convenience  during  the  journey,  was  for  the  jury.^^ 

Reasonableness  of  Refusal  to  Accept  Substituted  Berth. — Where  plain- 
tiff engaged  a  lower  berth,  but  it  was  assigned  to  another  passenger,  and  he  was 
offered  a  lower  berth  which  he  refused  because  it  would  have  to  be  vacated  at 
an  early  hour,  and  an  upper  berth  which  he  refused  because  he,  being  a  som- 
nambulist, was  afraid  to  sleep  in  an  upper  berth,  it  was  a  question  for  the  jury 
whether  he  acted  reasonably  in  refusing  to  accept  either  substituted  berth.*'^ 

§§  3588-3595.  Damages— §  3588.  Nominal  Damages. — A  sleeping 
car  company  is  liable  for  at  least  nominal  damages  for  its  porter's  wrongful  act 
in  knowingly  causing  a  passenger  to  alight  some  distance  from  her  station.®^ 

§  3589.  Punitive  Damages. — A  sleeping  car  company  is  not  liable  for 
punitive  darnages  because  its  agent  refuses  to  sell  a  sleeping  car  berth  to  a  pas- 
senger, on  the  ground  that  the  latter  has  not  a  first-class  ticket,  unless  the  pas- 
senger is  treated  insultingly  or  with  malice.®®  But  where  a  carrier  recklessly 
disregards  the  right  of  a  passenger  to  a  reservation  of  a  sleeping  compartment, 
the  passenger  is  entitled  to  punitive  damages. ^  The  failure  of  the  servants  of 
a  sleeping  car  company  to  keep  watch  while  a  passenger  is  asleep  in  her  berth 
is  a  reckless  disregard  of  her  safety  and  where  the  passenger  is  assaulted  and 
robbed,  the  company  is  liable  for  punitive  damages. ^  A  willful  invasion  of  a 
passenger's  rights  is  not  necessary  to  justify  punitive  damages.^  Where  the 
servants  of  a  sleeping  car  company  failed  to  notify  plaintiff  of  arrival  at  her 
destination,  and  the  time,  place,  and  manner  in  which  plaintiff  was  put  off  the 
train  thereafter  were  attended  with  circumstances  of  aggravation,  the  court  prop- 
erly permitted  her  to  recover  exemplary  damages.* 

§§  3590-3594.  Compensatory  Damages— §  3590.  In  General.— 
Breach  of  Contract  in  General. — In  an  action  against  a  sleeping  car  company 
for  breach  of  contract  to  furnish  a  berth,  the  plaintiff,  if  entitled  to  recover,  is 
at  least  entitled  to  the  amount  paid  for  his  ticket,  which  constitutes  substantial 
damages.-'  For  breach  of  a  contract  to  allow  a  passenger  to  use  a  berth  as  a 
bed  during  the  daytime,  he  can  recover  only  such  damages  as  naturally  and  di- 
rectly flow  from  the  breach  of  contract.*    Where  the  sleeping  car  in  which  plain- 

96.  Whether   an   article  was  baggage jury   to    award    punitive    damages    against 

Godfrey  v.   Pullman   Co.,  69   S.   E.  666,  87  a    sleeping    car    company    for    injuries    to 

S.  C.  361.  a    passenger    assaulted    and    robbed   while 

97.  Reasonableness  of  refusal  to  accept  asleep  in  her  berth,  if  the  jury  believed 
substituted  berth. — Aplington  v.  Pullman  that  there  was  a-  conscious  disregard  by 
Co.,  97  \.  Y.  S.  329,  110  App.  Div.  250,  the  company's  servants  to  observe  due 
17  N.  Y.  Ann.  Cas.  45.';.  care,    and    that   a   willful    invasion    of   the 

98.  Nominal  damages. — Pullman  Co.  v.  passenger's  rights  was  not  essential  to 
Hoyle,  52  Tex.  Civ.  App.  534,  115  S.  W.  justify  such  damages,  properly  submitted 
315-  the    issue    of    punitive    damages.      Calder 

99.  Punitive  damages— Refusal  to  sell  v.  Southern  R.  Co.,  71  S.  E.  841,  89  S.  C. 
berth. — Lemon    v.    Pullman     Palace     Car  287. 

Co.,   52    Fed.   262.  4.  Pullman   Co.  v.  Lutz,  154  Ala.  517,  45 

1.  Speaks  V.  Southern  R.   Co.,  73   S.   E.      So.  675,  14  L.   R.  A.,  N.  S.,  907. 

625.  90  S.  C.  358,  38  L.  R.  A.,  N.  S.,  258.  5.  Breach  of  contract  to  furnish  berth. 

2.  Failure  to  keep  watch. — Calder  v.  — Pullman  Co.  v.  Krauss,  145  Ala.  395,  40 
Southern    R.    Co.,   71    S.   E.    841,    89    S.    C.       So.  398,  4  L.   R.  A.,   N.  S.,   103. 

387.  6.    Pullman   Palace   Car   Co.   v.   Fowler, 

i.    Willful    invasion    of    rights    unneces-       6  Tex.  Civ.  App.  755,  27  S.  W.  268. 
sary. — An      instruction     authorizing     the 
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tiff  was  riding  was  ordered  to  be  returned  when  only  a  short  distance  from  the 
place  to  which  passage  had  been  paid,  and  plaintiff  refused  to  complete  the  trip 
in  a  day  coach,  and  returned  in  the  sleeping  car,  he  can  recover  only  nominal 
damages  for  the  breach  of  contract,  and  such  additional  damages  as  might  have 
resulted  from  completing  the  trip  in  the  day  coach  instead  of  the  sleeping  carJ 

Ejection  of  Passenger, — Plaintiff  having  been  ejected  by  the  employees  of 
the  railroad  company  from  a  car  in  which,  under  his  contract  with  the  sleeping 
car  company,  he  was  entitled  to  remain  without  payment  of  further  fare,  the 
sleeping  car  company  was  liable,  not  only  for  the  direct,  but  also  for  the  conse- 
quential, damages,  which  should  have  been  anticipated  as  the  natural  and  prob- 
able result  of  its  breach  of  the  contract,  subject  to  the  limitation  that  the  damages 
recoverable  could  not  be  enhanced  by  the  negligence  or  willful  conduct  of  the 
plaintiff.*  'And  where  plaintiff  purchased  a  railroad  ticket  for  transportation 
between  certain  points,  over  a  certain  route,  and  defendant's  agent  sold 
him  a  ticket  on  a  sleeper,  reciting  that  it  was  good  between  such  points,  but  the 
sleeper  was  attached  to  the  train  of  another  railroad  company,  whose  cars  pro- 
ceeded over  a  route  not  named  in  the  railroad  ticket,  and  plaintiff  was  required 
by  the  conductor  of  the  sleeper  to  leave  the  train,  not  having  any  more  money 
to  pay  the  railroad  fare,  it  was  held  that  the  measure  of  damage  would  be  for 
such  mental  suffering  or  feeling  of  humiliation  as  attended  the  ejection,  as  a  di- 
rect result  therefrom,  and  such  inconvenience,  expense,  and  loss  of  time  as  might 
be  shown  to  be  the  direct,  natural,  and  proximate  result  of  the  breach  of  the  con- 
tract to  carry. 8  Where  in  an  action  for  an  alleged  wrongful  expulsion  from  a 
sleeping  car  it  appeared  that  plaintiff  had  purchased  a  ticket  for  a  particular  berth 
in  the  car,  but  had  lost  it,  and  that,  although  he  had  given  satisfactory  assurance 
that  he  had  purchased  the  ticket,  he  was  expelled  from  the  car,  no  abusive  lan- 
guage or  personal  violence  being  used  by  the  conductor  in  charge,  and  it  was 
shown  that  the  passenger  might  have  kept  his  berth  by  paying  tlie  required  fare, 
but  that  he  refused  to  do  so,  it  was  held,  that  he  was  entitled  to  recover  only  the 
price  he  paid  for  his  ticket,  and  a  reasonable  compensation  for  the  trouble  and  in- 
convenience suffered  by  being  deprived  of  his  berth. i" 

Indecent  Assault  by  Employee. — Where  the  porter  placed  in  charge  of  a 
sleeping  car  makes  an  indecent  assault  on  a  female  occupant  thereof,  she  is  en- 
titled to  recover  from  the  company  a  fair  pecuniary  compensation  for  all  in- 
juries, temporary  or  permanent,  directly  caused  to  her  in  her  person,  health,  and 
strength,  including  compensation  for  the  pain  and  suffering,  mental  and  physical, 
which  has  been,  or  may  thereafter  be,  caused.^^ 

Loss  of  Baggage. — A  passenger  is  entitled  to  recover  the  value  as  testified  to 
by  him  of  baggage  lost  through  the  carrier's  negligence,  though  such  articles  have 
no  market  value. ^^ 

§  3591.  Mental  Suffering. — In  the  absence  of  malice,  willfulness,  or  in- 
humanity on  the  part  of  a  sleeping  car  company  breaching  its  contract  to  provide 
a  passenger  with  sleeping  car  accommodations,  there  can  be  no  recovery  for 
fright,  alarm,  anxiety,  humiliation,  or  distress  of  mind  unaccompanied  by  phys- 
ical injury,  nor  for  physical  injury  wholly  caused  by  mental  disquietude. ^^  Where, 
however,  plaintiff  suffered  physical  inconvenience  and  discomfort,  the  conse- 
quent physical  pain  attending  thereon  was  sufficient  to  support  his  claim  for  com- 

7.  Missouri  Pac.  R.  Co.  v.  Groesbeck  11.  Indecent  assault  by  employee. — 
(Tex.  Civ.  App.),  24  S.  W.  702.                           Campbell  v.   Pullman   Palace   Car   Co.,   42 

8.  Ejection     of     passenger. — Pullman's      Fed.  484,  44  Am.  &  Eng.  R.  Cas.  391. 
Palace   Car   Co.   v.   King,   99    Fed.   380,   39  12.   Loss   of  baggage. — Cooney   v.   Pull- 
C.  C.  A.  573.                                                                man   Palace  Car  Co.,  25  So.  712,  121  Ala. 

9.  Pullman   Palace   Car  Co.  v.   McDon-      368,  53  L.  R.  A.  690. 

aid,  2  Tex.  Civ.  App.  322,  21  S.  W.  945.  13.    Mental    suffering. — Smith    v.    Pull- 

10.  Pullman  Palace  Car  Co.  v.  Reed,  75  "man  Co.,  138  Mo.  App.  238,  119  S.  W. 
111.  125,  20  Am.  Rep.  233.  1072.     See   Caldcr  v.   Southern   R.   Co.,   71 

S.   E.   841,   89   S.   C.   287. 
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pensatory  damages,  including  damages  for  mental  suffering  and  humiliation." 
And  where  a  sick  passenger  was  deprived  of  medicine  and  stimulants  by  the  theft 
of  her  handbag  by  the  sleeping  car  porter,  and  suffered,  unrelieved,  during  the 
night,  pain  and  distress  incident  to  her  diseased  condition,  which  could  have  been 
prevented  and  relief  afforded  to  her  by  the  use  of  the  medicine  and  stimulants, 
she  was  entitled  to  recover  damages  for  her  mental  distress.^^  It  has  been  held 
that  where  in  an  action  against  a  railway  company  and  a  sleeping  car  company, 
for  compelling  plaintiff  to  leave  a  sleeper  in  which  she  had  engaged  transporta- 
tion before  reaching  her  destination  and  complete  the  journey  in  a  chair  car, 
the  evidence  showed  that  the  railway  company  desiring  the  sleeper  for  the  ac- 
commodation of  passengers  on  one  of  its  trains  bound  in  the  opposite  direction, 
the  sleeper  on  which  had  become  disabled,  the  train  conductor  and  the  sleeping 
car  conductor  insisted  for  three-quarters  of  an  hour  or  more  on  plaintiff's  leav- 
ing the  sleeper  and  entering  the  chair  car,  using  arguments  and  threats  beyond 
the  limit  of  persuasion,  attracting  the  attention  of  others  to  plaintiff,  who  was 
thereby  greatly  mortified,  it  was  not  error  to  authorize  the  jury  to  consider  the 
question  of  mental  suffering  on  plaintiff's  part.^^  Where  a  passenger  on  a  sleep- 
ing car  through  the  fault  of  the  company  is  ejected,  whereby  he  was  delayed, 
he  may  recover  for  such  mental  suffering  directly  resulting  from  the  ejection, 
but  he  can  not  show  that  he  suffered  mental  distress  for  fear  that  the  delay  would 
cause  his  discharge  from  his  employment,  and  that  he  would  not  be  able  to  remit 
to  his  employers  as  usual,  since  such  damages  were  not  within  the  contemplation 
of  the  parties  when  the  sleeping  car  ticket  was  purchased.^'' 

Indecent  Assault  by  Employee. — Where  the  injury  complained  of  is  an  in- 
decent assault  by  an  employee  of  the  company,  recovery  can  be  had  for  the 
mental  suffering.  ^^ 

Refusal  to  Allow  Use  of  Berth  as  a  Bed  in  Daytime. — ^Where  a  person 
severely  afflicted  with  rheumatism  pays  for  a  berth  on  a  sleeping  car  between  cer- 
tain points,  mental  suffering  is  not  an  element  of  damage  for  breach  of  the  con- 
tract in  simply  refusing  to  permit  such  person  to  occupy  the  berth  as  a  bed  in 
the  daytime.i^ 

§  3592.  Physical  Suffering. — Where  a  sleeping  car  porter  makes  an  in- 
decent assault  upon  a  female  passenger,  she  may  recover  for  physical  suffering 
directly  caused  by  such  assault.^"  And  where  a  sick  passenger  was  deprived  of 
medicine  and  stimulants  by  the  theft  of  her  handbag  by  the  porter,  and  suffered, 
unrelieved,  during  the  night,  pain  incident  to  her  diseased  condition,  which  could 
have  been  prevented  and  relief  afforded  to  her  by  the  use  of  the  medicine  and 
stimulants,  she  was  entitled  to  recover  damages  for  her  physical  suffering.^i 

§  3593.  Remote  Damages. — A  sleeping  car  company  breaching  its  con- 
tract to  provide  a  female  passenger  with  sleeping  car  accommodations  is  not  re- 
quired to  anticipate  that  a  woman  in  good  health  will  be  injured  in  her  health 
as  a  natural  and  probable  consequence  of  its  breach. ^^  And  where  a  sleeping 
car  caught  fire  through  the  negligence  of  a  carrier's  employees,  and  a  woman 
who  was  "unwell"  was  thereby  compelled  to  leave  the  car  half-clad,  and  caught 
cold,  resulting  in  suppression  of  her  menses,  this  was  the  remote  and  not  the 
proximate  result  of  the  carrier's  negligence,  and  should  not  be  considered  in 
reckoning  the  damages. ^^     But  in  an  action  against  a  sleeping  car  company  for 

14.  Pullman  Co.  v.  Willett,  21  O.  C.  C.  v.  Fowler,  6  Tex.  Civ.  App.  755,  27  S.  W. 
649.  268. 

15.  Bacon  v.  Pullman  Co.,  159  Fed.  1.  go.      Physical     suffering.— Campbell    v. 

16.  Pullman  Palace  Car  Co.  v.  Hocker,  Pullman  Palace  Car  Co.,  42  Fed.  484,  44 
41  Tex.  Civ.  App.  607,  93  S.  W.  1009.  Am.   &  Eng.   R.  Cas.  391. 

17.  Pullman  Palace  Car  Co.  v.  McDon-  „,     ■a^^r^„   „,    t)„ii„,„   r^     ikq  V^a    i 
aid,  2  Tex.  Civ.  App.  322,  21  S.  W.  945.  ^^-  ?.^^""  i--  Pullman  Co.,  159  Fed^  1. 

18.  Indecent  assault  by  employee 28.  Remote  damages.— Smith  v.  Pull- 
Campbell  V.  Pullman  Palace  Car  Co.,  42  man  Co.,  119  vS.  W.  1072,  138  Mo.  App. 
Fed.  484,  44  Am.  &  Eng.  R.  Cas.  391.             238. 

19.  Refusal  to  allow  use  of  berth  as  a  23.  Pullman  Palace  Car  Co.  v.  Barker, 
bed  in  daytime. — Pullman  Palace  Car  Co.      4  Colo.   344,   34  Am.   Rep.  89. 
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failure  to  discharge  its  duty  to  provide  a  properly  warmed  and  comfortable  car 
for  its  passengers,  it  can  not  be  held,  on  demurrer,  that  damages  alleged  to  have 
been  caused  by  such  failure,  and  consisting  in  suffering  from  the  lovi?  tempera- 
ture, contraction  of  a  violent  cold,  and  resulting  in  permanent  injury  to  the  pas- 
senger's eyes,  are  so  remote  as  not  to  be  recoverable. 2* 

§  3594.  Damages  in  Contemplation  of  Parties. — Where  a  carrier  sold 
a  ticket  for  a  drawing  room  on  a  sleeper,  when  there  was  no  drawing  room  in 
that  car,  it  appearing  that  drawing  rooms  were  largely  used  by  invalids,  possible 
injury  to  health  by  reason  of  a  breach  of  the  contract  might  be  presumed  to 
have  been  within  the  contemplation  of  the  parties. ^^  Where  a  sleeping  car  com- 
pany breaks  its  contract  to  reserve  a  berth  for  plaintiff  and  the  conductor  ex- 
cludes him  from  the  car,  there  is  a  tort,  as  well  as  breach  of  contract,  for  which 
plaintiff  can  recover  damages,  whether  in  contemplation  of  the  parties  when  the 
contract  was  made  or  not. 2® 

§  3595.  Excessiveness  of  Damages. — In  the  appended  note  will  be  found 
instances  of  excessive  verdicts,^''  and  verdicts  held  not  excessive.^* 


24.  Hughes  v.  Pullman's  Palace  Car 
Co.,  74  Fed.  499. 

25.  Damages  in  contemplation  of  par- 
ties.—Ingraham  V.  Pullman  Co.,  76  N.  E. 
237,  190  Mass.  33,   2  L.   R.  A.,   N.   S.,  1087. 

26.  Pullman  Palace  Car  Co.  v.  Booth 
(Tex.  Civ.  App.),  28  S.  W.  719. 

27.  Verdict  held  excessive. — Where  a 
passenger  had  purchased  a  ticket  for  a 
particular  berth  in  a  sleeping  car  and  had 
lost  the  same,  but  gave  satisfactory  as- 
surance that  he  had  purchased  the  same, 
was  expelled  from  the  sleeping  car,  there 
being  no  abusive  language  or  personal 
violence  used  by  the  conductor  in  charge, 
in  an  honest  purpose  to  execute  a  rea- 
sonable rule  of  the  company,  but  through 
a  mistaken  judgment,  it  was  held  that 
a  verdict,  in  a  suit  by  the  passenger 
against  the  company,  for  $3,000  damages 
was  grossly  excessive.  Pullman  Palace 
Car  Co.  V.  Reed,  75  111.  125,  20  Am.  Rep. 
332. 

Plaintiff  sued  a  sleeping  car  company 
for  refusing  him  accommodations  in  one 
of  its  cars,  because  of  a  mistake  made 
by  defendant's  agent  in  selling  plaintiff 
a  ticket  and  his  inability  to  again  pay 
for  a  berth.  Plaintiff  was  compelled  to  sit 
up  all  night  in  a  crowded  day  coach,  but 
there  was  neither  averment  nor  proof 
that  he  was  treated  with  rudeness  or  dis- 
courtesy, or  subjected  to  unnecessary  hu- 
miliation. It  was  held  that  a  verdict  al- 
lowing plaintiff  $500  was  excessive.  Pull- 
man Co.  V.  Pennock,  102  S.  W.  73,  118 
Tenn.   565. 

28.  Verdicts  not  excessive. — Where  a 
sleeping  car  company  failed  to  notify  a 
passenger  of  arrival  at  her  destination, 
and  the  time,  place,  and  manner  in  which 
she  was  subsequently  ejected  from  the 
train  was  attended  with  circumstances  of 
aggravation  sufficient  to  entitle  her  to 
exemplary  damages,  she  also  having  suf- 
fered mental  anguish  from  fright  because 
of  her  surroundings  when  ejected,  a  ver- 


dict allowing  her  $1,000  compensatory 
and  $500  punitive  damages  was  not  ex- 
cessive. Pullman  Co.  v.  Lutz,  154  Ala. 
517,   45   So.   675,  14  L.  R.  A.,   N.   S.,  907. 

In  an  action  against  a  sleeping  car 
company  for  breach  of  contract  in  fail- 
ing to  furnish  apartments  which  plaintiff 
had  engaged  for  his  wedding  trip,  evi- 
dence that  he  and  his  bride  were  com- 
pelled to  occupy  the  porter's  apartments 
and  were  subjected  to  inconvenience  and 
discomfort  is  sufficient  to  sustain  a  ver- 
dict for  $125  damages.  Pullman  Co.  v. 
Willett,    27    O.    C.    C.    649. 

For  breach  of  contract  to  reserve  a 
berth  for  a  passenger  who  boarded  a 
sleeping  car,  suffering  from  illness,  and 
in  consequence,  ovi'ing  to  the  negligence 
of  the  sleeping  car  company,  was  com- 
pelled to  sleep  in  the  waiting  room, 
where  her  privacy  was  frequently  in- 
truded on  by  the  porter  and  others,  and 
she  was  kept  awake,  resulting  in  great 
physical  pain,  mental  distress,  and  hu- 
miliation during  the  entire  night,  a  judg- 
ment for  $900  is  not  excessive.  Pullman 
Palace  Car  Co.  v.  Nelson,  54  S.  W.  624, 
22   Tex.   Civ.    App.   223. 

Where,  before  reaching  her  destina- 
tion, plaintiff  and  her  baby  in  arms  were 
compelled  to  leave  a  sleeping  car  op- 
erated by  defendant  sleeping  car  com- 
pany over  defendant  railroad's  lines,  and 
in  which  plaintiff  had  engaged  a'  berth, 
and  complete  the  balance  of  the  journey, 
a  distance  of  about  40  miles,  in  a  chair 
car,  plaintiff  being  subjected  for  some 
length  of  time  to  the  gaze  and  comment 
of  passengers  and  others,  attracted  to 
her  by  the  efforts  of  defendant's  employ- 
ees to  induce  her  to  leave  the  sleeping 
car,  suffering  therefrom  much  humilia- 
tion and  mortification,  and  great  incon- 
venience and  discomfort,  a  judgment  for 
$400  against  both  defendants  was  not  ex- 
cessive. Pullman  Palace  Car  Co.  v. 
Hocker,  41  Tex.  Civ.  App.  607,  93  S.  W. 
1009. 
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CHAPTER  XXXI. 

Rights,  Duties  and  Liabilities. 

I.  Who  Are  Connecting  Carriers,  §  3596. 
II.  Rights,  Duties  and  Liabilities  in  General,  §  3597.    , 
III.  Carriers  of  Goods  and  Live  Stock,  §§  3598-3673. 

A.  Who  Is  the  Initial  Carrier,  §  3598. 

B.  Traffic  Arrangements  between  Carriers,  §§  3599-3600. 

a.  Validity,  §  3599. 

b.  Construction,   §   3600. 

C.  Transportation  beyond  Carrier's  Line,   §§   3601-3613. 

a.  Duty  to  Receive  and  Transport,  §  3601. 

b.  Contracts  for  Through  Transportation,  §§  3602-3605. 

(1)  In   General,   §  3602. 

(2)  Power  to   Contract,  §  3603. 

(3)  What   Constitutes   a   Contract  for   Through   Transportation,   §   3604. 

(4)  Effect  of  Contract  and  Liability  for  Breach  Thereof,   §  3605. 

c.  Delivery  to    Succeeding    Carrier,    §§    3606-3612. 

(1)  Duty  to  Deliver  to  or  Notify  Succeeding  Carrier,  §  3606. 

(2)  Mode  and  Sufficiency  of  Delivery,  §  3607. 

(3)  Time   of   Delivery,   §   3608. 

(4)  Capacity  in  Which   Carrier  Acts  in  Making  Delivery,   §  3609. 

(5)  Right  to  Determine  to  What   Connecting  Line  Delivery   Shall   Be  Made, 

§  3610. 

(6)  Duty    of    Initial    Carrier    Where    Succeeding    Carrier    Refuses    to    Receive 

Goods,  or  Delivery  to  It  Is  Impracticable,  §  3611. 

(7)  Waiver  of  Delivery  by  Succeeding  Carrier,  §  3612. 

d.  Transmission  to  Succeeding   Carrier  of  Consignor's   Instructions,   §  3613. 

D.  Duty  to  Receive  and  Transport  Cars  and  Freight  Delivered  by  a  Connecting 

Carrier,    §    3614. 

E.  Duty  of  a  Forwarding  Consignee,  §  3615. 

F.  Capacity  in  Which  Connecting  Carrier  Acts  and  How  It  Is  Affected  by  Initial 

Carrier's   Contract  with   Shipper,   §  3616. 

G.  Delivery  to   Consignee,   §  3617. 

H.  Use  by  Carrier  of  Connecting  Carrier's  Cars,  §  3618. 
I.  Delay  in  Transportation  or  Delivery,  §§  3619-3633. 

a.  Liability  in  General,  §   3619. 

b.  Liability  of  Initial  Carrier,  §§  3620-3628. 

(1)  In   General,   §  3620. 

(2)  Delay  Resulting  from  Failure  to   Conform  to   Shipper's  Directions   or  to 

Give  Proper  Notice  to   Succeeding  Carrier,  §  3621. 

(3)  Delay  Caused  by  Carrier's  Failure  to  Feed  and  Water  Stock,  §  3632. 

(4)  Delay  of  the  Succeeding;  or  of  a  Subsequent,  Carrier,  §§  3623-3628. 

(a)  Liability  in  Absence  of  Statute,  Contract,  or  Traffic  Agreement,  §  3623. 

(b)  Liability  Imposed  by  Statute,  §  3624. 

(c)  Liability  under  Contract,  §  3625. 
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(5)  Delay     Resulting     from     Succeeding     Carrier's.    Inability     to     Receive     or 

Forward    Goods,    §    3636. 

(6)  Liability  Where  Connecting  Carrier  Refuses  to  Receive  Goods,  §  3637. 

(7)  Defenses  in  Actions  for  Delay,  §  3638. 

c.  Liability  of  Intermediate  or  Last  Carrier,  §§  3639-3633. 
(1)   In  General,  §  3629. 

(3)   Delay   Caused  by  Preceding  or  Subsequent   Carrier,   §  3630. 

(3)  Liability  of  Second  Carrier  to  First  Carrier  for  Delay  in  Receiving  Goods, 

§  3631. 

(4)  Insufficient   Excuses  for  Delay,   §   3632. 

d.  Effect  of  Traffic  Arrangements  between  Carriers,  §  3633. 

J.  Loss  of  or  Injury  to  Cars,  Goods,  or  Live  Stock,  §§  3634-3673. 

a.  Loss  of  or  Injury  to   Cars,  §  3634. 

b.  Loss  of  or  Injury  to  Goods  or  Live  Stock,  §§  3635-3672. 
(1)   In  General,  §  3635. 

<2)   Liability  of  Initial   Carrier,  §§   3636-3645. 

(a)  For  Loss  or  Injury  on  Its  Own  Line  or  before  Delivery  to  Succeeding 

Carrier,  §  3636. 

(b)  Liability  of  a  Forwarder,  §  3637. 

(c)  Liability  for  Loss   Occasioned   by  Failure  to  Transmit   Consignor's   In- 

structions to  Succeeding  Carrier,  §  3638. 
{d)   Effect  of   Failure   to   Give   Name   of   Consignor  to   Connecting   Carrier, 

§  3639. 
<e)   Liability  for  Loss  Caused  by  Delay  in  Furnishing  Cars,  §  3640. 
(f)   Liability  for  Loss  or  Injury  by  the  Succeeding  or  by  a  Subsequent  Car- 
rier, §§   3641-3645. 
aa.  In  General,  §  3641. 

bb.  Statutory    Exemption   from   Liability,   §   3643. 
cc.  Liability  Imposed  by -Statute,   §  3643. 
dd.  Liability  under  Contract,  §  3644. 

ee.  Diversion  of  Freight  from  Route  Stipulated,  §  3645. 
(3)   Liability   of   Intermediate   or   Last   Carrier,   §§   3646-3659. 

(a)  In   General,   §  3646. 

(b)  Where  Initial  Carrier  Contracts  for  Through  Transportation,  §  3647. 

(c)  When   Liability   Commences   and   Terminates,   §   3648. 

(d)  Liability   for   Injury   Occurring  after   Delivery  by   Intermediate   Carrier 

to  Shipper,   §  3649. 
<e)   Liability  for   Loss   of  or   Injuiy  to   Property  Transported  in   Cars  of  a 

Preceding  Carrier,   §   3650. 
(f)   Liability  for  Failure  to  Give  Live  Stock  Rest,  Water,  and  Food,  §  3651. 
{g)   Liability  of  a  Carrier  Diverting  Shipment  from  Route  Stipulated,  §  3652. 
<h)   Liability   for    Loss    or    Injury   by   a    Preceding   or    Subsequent    Carrier, 
§§    3653-3657. 
aa.  In  General,  §  3653. 

bb.  Liability   Imposed   by   Statute,   §   3654. 
cc.  Liability  under  Contract,  §  3655. 
dd.  Effect  of  Failure  to  Examine  Goods  or  to  Inspect  Manner  of  Loading, 

§    3756. 
ee.  Effect  of  Refusal  to  Deliver  Goods  until  the  Whole  Freight  Is  Paid, 
§   3657. 
(i)   Recovery  Over  by  Initial   Carrier  from  a  Subsequent  Carrier,  §   3658. 
(j)   Facts    Not   Relieving   Carrier   from    Liability,    §    3659. 
(4)   Effect   of  Agreements    between    Connecting    Carriers    and   Joint    Liability, 
§§  3660-3672. 
(a)   In   General,   §  3660. 
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(b)  Agreement  by  Carriers,  under  a  Certain  Name,  to  Carry  between  Dis- 

tant Points,  §  3661. 

(c)  Carriers  under  One  Management  or  Holding  Themselves  Out  as  a  L;ine 

for  Through  Transportation,  §   3662. 

(d)  Joint  Association  for  Transmission  of  Through  Freight,  §  3663. 

(e)  Establishment  of  Joint  or  Through  Tariffs  of  Rates,  §  3664. 

(f)  Arrangement  as  to  Payment  and  Collection  of  Freight  Charges,  §  3665. 
(g)   Contracts  of  Shipment  Made  with  Joint  Agent  of  Carriers,  §  3666. 
(h)   Liability  for  Negligence  of  Joint  Agent,  §  3667. 
(i)   Damages   to    Freight   Resulting   from   Violation   of   Traffic   Agreement, 

§  3668. 
(j)  Agreements  Not  Exempting  Carrier  from  Liability  to  Owner  of  Goods, 

§  3669. 
(k)   Contract  Making  Payment  of  Freight  Charges  or  Indorsement  of  Guar- 
antee on  Waybill  Essential  to  Delivery,  §  3670. 
(1)   Diversion  by   First  Two   Carriers  and  Receipt  by  Third  without  Suffi- 
cient Shipping  Instructions,  §  3671. 
(m)   Injuries  to  Live  Stock  from  Failure  to  Properly  Feed  Them,  §  3672. 
IV.  Carriers  of  Passengers,  §§  3673-8690. 

A.  Traffic  Arrangements  between  Carriers,  §  3673. 

B.  System  of  Dominant  and  Subordinate  Carriers,  §   3674. 

C.  Transportation  beyond   Carrier's  Line,  §§  3675-3678. 

a.  Duty  to  Transport,  §  3675. 

b.  Contracts   for  Through  Transportation,   §§  3676-3678. 

(1)  Power  to   Contract,  §  3676. 

(2)  What  Constitutes  a  Contract  for  Through  Transportation — Effect  of  Con- 

tract, §  3677. 

(3)  Liability  for  Acts  of  Agent  Making  the  Contract,  §  3678. 

D.  Obligation  of  Carrier  to  Honor  Tickets  Issued  by  Another  Carrier,  §  3679. 

E.  On   What   Trains   Passengers    Received   from   a    Connecting   Carrier   Must   Be 

Transported,   §   3680. 

F.  Through  Tickets  Limited  as  to  Time,  §  3681. 

G.  Injuries  to  Passengers,  §§  3682-3690. 

a.  In  General,  §  3682. 

b.  Liability  of  Initial  Carrier,  §§  3683-3689. 

(1)  Injury  on  Wharf  Connecting  Carrier's   Line  with   Steamboat,   §  3683. 

(2)  Injuries  on  the  Line  of  the  Succeeding  or  a  Subsequent  Carrier,  §§  3684- 

3689. 

(a)  Injuries  Resulting  from  Misrepresentation  of  Initial   Carrier's  Agent  as 

to  the  Best  Route,  §  3684. 

(b)  Injuries  Resulting  from  Negligence  of  a  Subordinate  Carrier,  §  3685. 

(c)  Liability  under  Contract,  §§  3686-3689. 
aa.  In   General,  §   3686. 

bb.  Effect   of  Sale   of  Coupon  Ticket,   §   3687. 

cc.  Liability  for  Accident  Happening  on  a  Special  Excursion  Train,  §  3688. 
dd.  Liability  for  Assault  by  Employee  of  a  Connecting  Carrier,  §  3689. 
c.  Effect  of  Agreements  between  Connecting  Carriers  and  Joint  Liability,  §  3690. 

§  3596.  Who  Are  Connecting  Carriers. — Whether  railroads  having  a 
physical  connection  are  independent,  connecting  carriers,  or  merely  branches  of  a 
system  of  roads  controlled  and  operated  by  a  single  company,  is  a  ques- 
tion   to    be    determined    upon    the    facts    of    the    particular    case.^     A    con- 

1.  Intermediate  carrier  held  to  control  connected  with  the  Union  Pacific,  which 
and  operate  initial  carrier. — A  contract  of  connected  with  another  road,  which  car- 
shipment  over  the  O.  road  was  headed,  ried  the  goods  to  their  destination.  The 
"Union    Pacific    System."      The    O.    road  Union  Pacific  owns  the  most  of  the  stock 
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§§  3596-3597 


tract  between  a  railroad  company  and  a  lumber  company  whereby  the  latter 
agrees  to  build  a  road  from  a  connection  with  the  railroad  to  its  mill,  the  lumber 
company's  road  being  intended  to  be  used  solely  for  its  private  business,  is  not  a 
contract  between  connecting  carriers. ^  If  on  the  arrival  of  goods  at  their  desti- 
nation, where  they  were  carried  by  connecting  carriers  under  a  through  bill  of 
lading,  the  consignee  was  notified,  and  the  goods  were  then  delivered  by  a  transfer 
company,  acting  at  the  request  of  the  consignee,  the  transfer  company  was  not  a 
connecting  carrier.^  There  are  statutes  in  some  states  defining  connecting  car- 
riers, and  some  of  these  statutory  definitions  have  been  construed  by  the  courts.* 

§  3597.  Rights,  Duties  and  Liabilities  in  General. — In  some  states 
where  a  railroad  is  adjacent  to  another  and  capable  of  being  joined  to  it  by  a 
switch,  the  right  is  given  to  make  such  connection,  whether  it  be  voluntarily 
granted  or  not.®  A  common  carrier  is  as  much  bound  to  carry  for  another  com- 
mon carrier  as  for  other  persons.*  Railroad  companies  have  a  right  to  unite  in 
continuous  lines  for  greater  facilities  in  the  transportation  of  goods  and  passen- 
gers, but  any  agreement  that  a  railroad  company  shall  at  a  certain  terminus  re- 
fuse or  discriminate  against  freight  which  comes  to  it  over  other  than  its  connect- 
ing line  is  void,  as  against  public  policy.''  In  the  absence  of  a  special  contract,  a 
common  carrier  is  not  responsible  beyond  the  terminus  of  its  own  line.®  Thus, 
in  the  absence  of  such  a  contract  it  is  not  liable  for  the  negligence  of  the  em- 


of  the  O.  road.  The  three  lines  men- 
tioned are  all  operated  under  the  name 
of  the  "Union  Pacific  System."  The  gen- 
eral offices  of  the  roads  are  the  same, 
thoug-h  separate  books  are  kept,  and  the 
officers  occupy  corresponding  offices  for 
each  road.  In  1893,  all  three  lines  passed 
under  the  control  of  the  same  receiver  in 
a  single  action.  Held  to  show  that  the 
Union  Pacific  controlled  and  operated* 
the  O.  road,  so  as  to  be  the  contracting 
carrier.  Union  Pac.  R.  Co.  v.  Vincent, 
78  N.  W.  457,  58  Neb.  171. 

2.  Contract  between  railroad  and  lum- 
ber company  not  a  contract  between  con- 
necting carriers. — Taenzer  &  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  170  Fed.  240,  95  C.  C. 
A.  436. 

3.  Transfer  company^  to  whom  goods 
are  delivered  at  consignee's  request. — - 
Nanson  v.  Jacob,  93  Mo.  331,  6  S.  W. 
246,   3   Am.   St.   Rep.   531. 

4.  Statutory  definitions  construed.  — 
Under  the  Georgia  statutes,  Civ.  Code,  §§' 
2212,  2213  (Code  of  1882,  §§  719(q), 
719(r)  )  connecting  railroad  lines  are  ad- 
jacent roads,  capable  of  being  joined  by 
switch  at  the  terminus  of  either  road  or 
anywhere  where  the  two  roads  meet  or 
converge  or  connect,  at  village  or  depot 
or  city.  Logan  &  Co.  v.  Central  Railroad, 
74  Ga.  684;  Georgia  R.  Co.  v.  Maddox, 
116  Ga.  64,  42  S.  E.  315. 

In  Texas  a  series  of  railway  switches 
belonging  jointly  to  several  railroads, 
and  on  which  it  is  possible  to  run  cars 
from  the  tracks  of  one  road  having  no 
interest  therein  to  those  of  another  road 
about  three-quarters  of  a  mile  away,  in 
the  same  city,  is  not  a  connecting  line 
between  the  two  roads  under  Rev.  St. 
arts.  4535,  4536,   defining  connecting  lines 


to  be  whenever  two  or  more  railroads 
doing  business  in  the  state  shall  connect 
with  each  other,  by  crossing  each  other's 
tracks  or  otherwise,  so  as  to  form  a  con- 
tinuous line  from  one  point  in  the  state 
to  another  point  in  the  state.  Texas, 
etc.,  R.  Co.  V.  Gulf,  etc.,  R.  Co.  (Tex. 
Civ.  App.),  54  S.  W.  1031,  judgment  af- 
hrmed  in   56   S.  W.  328,   93  Tex.  483. 

5.  Right  to  make  connection  where 
roads  are  adjacent. — This  is  the  rule  un- 
der the  Georgia  statute.  Civ.  Code,  §§ 
2212,  2213  (Code  1882,  §§  719(q)  719(r)  ). 
Where  a  railroad  is  adjacent  to  another 
and  capable  of  being  joined  to  it  by  a 
switch,  either  at  its  terminus  or  any 
where  along  its  line  where  they  meet  or 
converge.  Logan  &  Co.  v.  Central  Rail- 
road, 74  Ga.  684;  Georgia  R.  Co.  v.  Mad- 
dox,  116    Ga.    64,    42    S.    E.    315. 

6.  Duty  of  carrier  to  carry  for  other 
carriers. — Louisville,  etc.,  R.  Co.  v.  Cen- 
tral Stockyards  Co.,  97  S.  W.  778,  30  Ky. 
L.  Rep.  18.  See  post,  "Duty  to  Receive 
and  Transport  Cars  and  Freight  Deliv- 
ered by  a   Connecting  Carrier,"   §  3614. 

7.  Railroad  company  can  not  discrimi- 
nate in  favor  of  connecting  line. — Denver, 
etc.,  R.  Co.  V.  Atchison,  etc.,  R.  Co.,  110 
U.  S.  667,  4  S.  Ct.  185,  28  L.  Ed.  291,  16 
Am.   &  Eng.  R.   Cas.  57. 

Under  the  Texas  statutes.  Rev.  St.  arts. 
4535,  4536,  a  railroad  company  is  re- 
quired to  receive  and  transport  freight 
from  connecting  lines  without  discrimina- 
tion. Texas,  etc.,  R.  Co.  v.  Gulf,  etc.,  R. 
Co.  (Tex.  Civ.  App.),  54  S.  W.  1031,  af- 
firmed 93  Tex.  482,  56  S.  W.  338. 

8.  No  liability  beyond  terminus  in  ab- 
sence of  special  contract. — Chesapeake, 
etc.,  R.  Co.  V.  O'Gara,  etc.,  Co.,  139  S. 
\V.  803,   144  Ky.  561. 


§§  3597-3600  carriers.  3248 

ployees  of  a  connecting  carrier.^  But  where  a  shipment  and  undertaking  of  con- 
necting carriers  to  transport  is  a  joint  one,  every  carrier  is  Uable  for  the  neg- 
ligence of  each.^'' 

§§  3598-3672.  Carriers  of  Goods  and  Live  Stock— §  3598.  Who  Is 
the  Initial  Carrier. — The  initial  carrier  ot  goods  is  not  necessarily  the  one  who 
first  receives  the  goods  from  the  shipper,  but  is  the  one  who  first  receives  the 
goods  with  an  undertaking  to  transport  and  safely  deliver  them  to  the  consignee 
at  the  place  of  destination.^^ 

§§  3599-3600.  Traffic  Arrangements  between  Carriers— §  3599.  Va- 
lidity.— Where  a  contract  is  made  between  a  railroad  company  and  a  connecting 
lake  transportation  company,  with  the  bona  fide  purpose  of  regulating  through 
traffic  in  a  reasonable  and  just  manner,  to  their  mutual  advantage,  the  receipts  to 
be  divided  between  them  in  a  fixed  proportion,  ea(jh  engaging  to  use  its  best  en- 
deavors to  throw  its  through  traffic  into  the  hands  of  the  other,  and  agreeing  to 
pay  a  fixed  sum  for  each  passenger  and  each  ton  of  freight  carried  over  its  line 
and  not  delivered  to  the  other,  the  questions  whether  such  contract  is  ultra  vires 
as  to  the  railroad  company,  and  whether  it  creates  a  monopoly,  depend  upon  the 
reasonableness  of  the  regulation,  which  can  only  be  determined  by  its  practical 
working. ^2  The  right  of  one  carrier  to  enter  into  arrangements  with  another  car- 
rier to  forward  its  goods,  and  to  refuse  to  do  so  with  others,  or  to  permit  such 
others  to  avail  themselves  of  the  facilities  constructed  by  the  original  carrier  for 
that  purpose,  is  not  altered  because  the  facility  so  constructed  by  it  happens  to  be 
a  wharf  in  the  harbor  of  a  city  instead  of  some  structure  on  land.^^  A  contract 
by  one  carrier  with  another  that  it  will  not  receive  goods  destined  to  a  point  be- 
yond its  own  line  is  illegal,  and  furnishes  no  excuse  for  its  refusal  to  receive 
goods  so  destined.^* 

§  3600.  Construction. — ^Judicial  interpretations  of  some  of  the  peculiar 
provisions  of  traffic  arrangements  or  contracts  between  connecting  carriers  will 
be  found  in  the  appended  note.^^ 

9.  Liability  for  negligence. — Hartley  v.  necting  railroads,  arranged  to  carry  cars 
St.  Louis,  etc.,  R.  Co.,  115  Iowa  612,  89  of  the  others,  named  "Green  Line"  cars, 
N.  W.  88.  over    its    own    road    without    oreakage   of 

10.  Chicago,  etc.,  R.  Co.  v.  Halsell,  80  bulk;  each  road,  desirous  of  making  a 
S.  W.  140,  35  Tex.  Civ.  App.  126,  judg-  through  rate  thereby,  was  to  ascertain 
ment  affirmed  in  83  S_.  W.  15,  98  Tex.  244.  the   rates  the  intermediate  road  or  roads 

11.  Who  is  the  initial  carrier. — Savan-  charged,  and,  adding  the  same  to  its  own 
nah,  etc.,  R.  Co.  v.  Commercial  Guano  rates,  fix  its  own  schedule  of  through 
Co.,  103   Ga.  590,  30  S.  E.  555.  rates,  the  same  to  be  termed  "Green  Line 

12.  Mode  of  determining  validity  of  Rates."  There  was  no  joint  expense  or 
traffic  agreement. — Stewart  v.  Erie,  etc.,  loss  or  profit,  except  that  where  a  loss 
Transp.  Co.,  17  Minn.  372,  Gil.  348.  could    not    be    located    on    any    particular 

13.  Right  to  enter  into  arrangements  road,  a  pro  rata  share  of  the  loss  was 
with  one  carrier  and  refuse  to  do  so  with  borne  by  all  that  carried  the  freight, 
others. — Louisville,  etc.,  R.  Co.  v.  West  Held,  that  no  partnership  was  created 
Coast  Naval  Stores  Co.,  198  U.  S.  483,  thereby.  Irvin  v.  Nashville,  etc.,  R.  Co.,. 
49    L.   Ed.    1135,   25    S.    Ct.   745;    Dutton   v.  92   111.  103,   34   Am.   Rep.  116. 

Strong  (U.  S.),  1  Black  23,  17  L.  Ed.  29.  Where    there    was    an   arrangement   be- 

14.  Contract  not  to  receive  goods  des-  tween  different  connecting  railroads 
tined  to  point  beyond  line. — Seasongood  whereby  each  road  was  to  carry  the  cars 
V.  Tennessee,  etc.,  Transp.  Co.,  54  S.  W.  of  the  other  having  the  name  "Green 
193,  31  Ky.  L.  Rep.  1142,  49_  L.  R.  A.  270.  Line"    painted    thereon,    the    fact    that    a 

15.  Agreements  not  creating  a  partner-  wharfboat  belonging  to  one  of  such  roads- 
ship. — A  mere  traffic  agreement  between  had  the  words  "Green  Line"  painted 
railroad  companies  providing  for  a  pro-  thereon  did  not  indicate  a  partnership  be- 
portionate  division  of  freight  charges  tween  the  roads,  or  a  joint  responsibility, 
does  not  constitute  a  partnership.  Post  Irvin  v.  Nashville,  etc.,  R.  Co.,  92  111.  103, 
V.    Southern    R.    Co.,    52    S.    W.    301,    103  34  Am.  Rep.  116. 

Tenn.   184,  55  L.  R.  A.  481.  Agreement   not   creating   a   partnership- 

Each  of  several  companies,  having  con-       or   agency. — A   traffic  agreement  between 
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§§  3601-3613.  Transportation  beyond  Carrier's  Line— §  3601. 
Duty  to  Receive  and  Transport. — A  carrier  has  no  right  to  refuse  to  receive 
freight  because  it  is  destined  to  a  point  beyond  its  own  hne;  it  being  its  duty  to 
carry  the  freight  to  the  end  of  its  line,  and  there  dcHver  it  to  a  connecting  carrier, 
to  be  forwarded. 1*^     It  must  receive  and  forward  articles  on  the  usual  terms. ^'^ 


two  railroad  companies  which  confers  a 
license  on  the  one  to  use  the  track  of 
the  other,  and  limits  their  right  to  make 
certain  charges  for  freight  and  passen- 
gers, does  not  constitute  a  partnership 
between  them,  or  make  the  one  road  the 
agent  of  the  other.  St.  Louis,  etc.,  R.  Co. 
V.  Neel,  56  Ark.  379,  19  S.  W.  963. 

Contract  to  interchange  business  upon 
certain  terms. — Where  a  railroad  com- 
pany, for  value,  contracted  with  another 
railroad  company  to  "interchange  busi- 
ness, both  through  and  local,"  with  the 
latter  and  its  connecting  lines,  for  a  spec-  ^ 
ified  term,  "upon  terms  as  favorable  to" 
the  latter  "and  its  connecting  lines  as 
those  given  to  any  other  railroad  enter- 
ing" a  designated  city,  it  was  bound 
thereby,  not  only  as  to  freights  shipped 
from  or  to  points  upon  its  own  line,  but 
also  as  to  freights  destined  to  or  coming 
from  points  beyond  the  same,  and  hence 
could  not,  so  long  as  it  pursued  a  differ- 
ent and  more  favorable  course  as  to  other 
roads  entering  said  city,  enter  into  con- 
tracts or  maintain  business  relations  with 
transportation  companies  beyond  its  own 
line,  with  the  intention  of  depriving  the 
road  with  which  it  contracted  of  the  ben-  f 
efits  of  the  contract,  nor  with  such  inten- 
tion refuse  to  receive  from  the  transpor- 
tation companies  shipments  of  freight 
routed  over  said  road  on  bills  of  lading 
giving  it  the  benefits  of  "through  rates 
and  through  proportions  of  rates"  on  such 
shipments.  Seaboard,  etc.,  R.  Co.  v. 
Western,  etc.,  R.  Co.,  97  Ga.  289,  23  S.  E. 
848. 

Arrangement  not  raising  implication  of 
an  agreement  to  carry  beyond  terminus. 
— No  arrangement  between  a  dispatch 
company  undertaking  to  forward  goods 
and  sundry  carriers  of  merchandise  whose 
lines  terminate  at  a  given  point,  v/hereby 
the  latter  separately  agree  to  carry  all 
goods  for  transportation  of  which  the  for- 
mer shall  contract  at  established  tariff 
rates  arranged  by  the  carriers,  will  raise 
an  implication  of  an  agreement  to  carry 
beyond  the  terminus  of  their  respective 
routes.  St.  Louis  Ins.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  104  U.  S.  146,  26  L.  Ed.  679. 

Agreement  and  usage  not  making  car- 
rier liable  beyond  end  of  its  line. — De- 
fendants, a  joint-stock  corporation,  or- 
ganized to  conduct  the  business  of  a 
common  carrier  by  water,  contracted  with 
a  railroad  company  to  run  their  boats 
daily,  so  as  to  connect  with  certain  trains, 
and  that  through  freight  received  for 
transportation  over  the  lines  of  both  com- 
panies should  be  carried  at  reduced  rates; 


that  the  receipts  should  be  divided  be- 
tween them;  and  that  the  railroad  com- 
pany should  build  a  wharf,  where  both 
companies  could  transact  their  business. 
Held,  that  the  liability  of  defendants  for 
goods  shipped  for  transportation  as 
through  freight  ceased  at  the  end  of  its 
line,  though  there  was  a  usage  between 
the  companies,  known  to  the  owner  of 
the  goods,  that,  in  such  cases,  a  single 
bill  for  the  amount  of  the  freight  between 
the  extreme  terminal  points  should  be 
made  out  by  defendants  and  collected 
and  receipted  by  the  agent  of  the  railroad 
company  on  delivery  of  the  goods.  Con- 
verse V.  Norwich,  etc.,  Transp.  Co.,  33 
Conn.    166. 

A  contract  binding  each  of  two  stage 
companies  to  operate  its  own  part  of 
line,  contemplates  that  such  operation 
shall  reasonably  accommodate  passengers 
throughout  the  whole  line.  Compton  v. 
Western  Stage   Co.,   25.  Tex.   Supp.   67. 

Contract  as  to  charges  limited  as  to 
time. — Where  a  railroad  company  agreed 
with  a  connecting  line  to  ship  iron  over 
the  two  roads  during  the  summer  and 
autumn  at  a  fixed  rate,  and  the  first  com- 
pany contracted  with  the  consignor  for 
such  shipment,  with  no  limit  as  to  time, 
it  can  not  recover  from  the  connecting 
line  for  additional  freight  charged  by  it 
on  shipments  made  after  the  time  lim- 
ited by  the  contract  between  the  roads. 
Georgia  R.,  etc.,  Co.  v.  Smith,  83  Ga. 
e26,   10   S.    E.   235. 

Contract  not  relieving  parties  thereto 
from  individual  responsibility  for  mis- 
takes of  employees. — Where  several  rail- 
road companies  are  operating  parts  of  a 
continuous  line  for  their  joint  benefit, 
each  for  itself  as  well  as  for  the  others, 
as  carriers  of  freight,  under  a  contract 
providing  that  what  they  do  for  each 
other  is  to  be  done  under  the  contract, 
and  not  as  agents  or  servants,  each  com- 
pany is  responsible  for  the  mistakes  of 
its  own  employees  in  billing  consign- 
ments of  freight.  Illinois  Cent.  R.  Co. 
V.  Foulks,  92  111.  App.  391,  judgment  af- 
firmed in  191   111.   57,  60  N.   E.  890. 

16.  Duty  to  receive  freight  and  deliver 
it  to  connecting  carrier. — Seasongood  v. 
Tennessee,  etc.,  Transp.  Co.,  54  S.  W. 
193,  21  Ky.  L.  Rep.  1143,  49  L.  R.  A. 
270.  See  post,  "Duty  to  Deliver  to  or 
Notify  Succeeding  Carrier,"  §  3606. 

17.  Articles  must  be  received  and  for- 
v/arded  on  usual  terms. — Marquette,  etc., 
R.  Co.  V.  Kirkwood,  45  Mich.  51,  7  N. 
W.    309,    40   Am.    Rep.    453. 
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And  where  a  carrier  receives  goods  for  a  point  beyond  its  line,  a  failure  to  carry 
to  the  end  of  its  line  and  deliver  or  offer  to  deliver  to  the  next  carrier  is  not  ex- 
cused merely  by  the  fact  that  there  is  a  block  of  freights  on  the  next  carrier's  line 
and  no  room  for  the  goods  in  the  initial  carrier's  depot  at  the  end  of  its  line, 
which  facts  were  known  to  its  agent  at  the  time  of  the  reception  of  such  goods. i* 
At  common  law  a  carrier  can  only  be  compelled  to  receive  and  carry  goods  to  the 
end  of  its  line,i^  and  is  not  bound  to  issue  a  bill  of  lading  for  transportation  be- 
yond its  terminus. 2"  A  statute  which  prescribes  a  penalty  for  the  refusal  of  a 
railroad  company  to  receive  and  transport  to  any  point  on  its  own  line  cars  con- 
taining freight  offered  to  it  by  a  connecting  road  of  the  same  guage,  does  not  re- 
quire such  company  to  issue  through  bills  of  lading  to  points  on  a  connecting  line, 
and  to  deliver  its  own  cars  containing  freight  to  such  connecting  line.^i  The 
fact  that  a  company  has  issued  through  bills  of  lading  to  shippers  at  a  certain 
point  gives  no  right  to  shippers  at  another  point  to  demand  that  they  be  likewise 
issued  to  them.^^  Where  goods  are  tendered  for  shipment  to  a  point  beyond  the 
initial  carrier's  line,  and  there  are  several  routes  equally  safe,  prompt,  reliable, 
and  cheap,  such  carrier  can  not  be  compelled  to  accept  the  goods  to  be  carried 
over  one  route  in  preference  to  another,  at  the  shipper's  option,  unless  some  rea- 
son appears  therefor ;  especially  where  the  use  of  one  route  may  be  advantageous 
to  the  carrier,  without  injury  or  sacrifice  to  the  shipper.^*  But  the  carrier's  right 
to  select  the  route  for  through  shipments  does  not  extend  to  the  selection  of  in- 
solvent lines,  or  uncertain  or  unreliable  agencies.^  An  initial  carrier  can  not  be 
compelled  to  make  a  through  shipment  to  a  point  beyond  its  line  over  a  particular 
route,  merely  to  enable  the  shipper  or  consignee  to  get  a  rebate  under  a  secret 
agreement  with  a  certain  line.^^  The  fact  that  an  initial  carrier  contracts  for  the 
shipment  and  delivery  of  goods  beyond  its  own  terminus  to  a  designated  point 
and  issues  bills  of  lading  accordingly,  when  the  same  are  routed  over  a  particular 
one  of  its  connecting  lines,  does  not  show  an  unjust  discrimination  against  an- 
other connecting  line  because  such  initial  carrier  refuses  to  issue  through  bills  of 
lading  for  the  shipment  over  the  latter  line  of  goods  consigned  to  the  same  point 
of  destination.^® 

§§  3602-3605.  Contracts  for  Through  Transportation.— As  to  special 
contracts  as  affecting  liability  for  loss  of  or  injury  to  goods  or  live  stock,  see  post, 
"Loss  of  or  Injury  to  Goods  or  Live  Stock,"  §§  3635-3672. 

18.  Facts    not   excusing    carrier    from  See,   also.   State  v.  Wrightsville,    etc.,  R. 
duty  to  receive  and  deliver. — McLaren  v.  Co.,   104   Ga.   437,   30   S.   E.  891. 
Detroit,  etc.,  R.  Co.,  23  Wis.  138.  And  there  is  no  law  which  confers  upon 

19.  Carrier  only  compelled  to  receive  the  railroad  commission  of  that  state  the 
and  carry  to  end  of  line. — Myrick  v.  Mich-  power  to  compel  a  railroad  company  to 
igan  Cent.  R.  Co.,  107  U.  S.  103,  27  L.  make  a  contract  for  the  shipment  of 
Ed.  325,  1  S.  Ct.  425;  Coles  v.  Central  goods  beyond  the  terminus  of  its  own 
R.,  etc.,  Co.,  86  Ga.  251,  12  S.  E.  749;  l:r,e  or  to  issue  a  through  bill  of  lading 
Coats  V.  Chicago,  etc.,  R.  Co.,  239  111.  binding  such  company  so  to  do.  State  v. 
154,  87  N.  E.  929;  Post  V.  Southern  R.  Wrightsville,  etc.,  R.  Co.,  104  Ga.  437,  30 
Co.,   103   Tenn.   184,   203,   52   S.  W.   301,   55  S.   E.   891. 

L.  R.  A.  481.  21.     Coles    v.    Central    R.,    etc.,    Co.,    86 

20.  Not  bound  to  issue  bill  of  lading  Ga.  251,  12  S.  E.  749,  so  holding  as  to 
for  transportation  beyond  terminus.  —  the  Act  of  Sept.  28,  1883  (Acts  1882, 
Lotspeich  V.  Central  R.,  etc.,  Co.,  73  Ala.  83,  p.  145). 

S06;  Richmond,  etc.,  R.  Co.  v.  Shomo,  90  22.     Coles   v.    Central    R.,    etc.,    Co.,    86 

Ga.  496,  16  S.  E.  220;  Central,  etc.,  R.  Co.  Ga.   251,   12   S.   E.   749. 

V.    Murphey,    116    Ga.    863,    43    S.    E.    265.  23.     Carrier     not    compelled    to     make 

A    railroad   company    is   not   compelled  through  shipment  over  a  particular  route. 

under    the    Georgia    statutes    to    make    a  — Post  v.  Southern  R.  Co.,  52  S.  W.  301, 

contract  to  forward  goods  beyond  its  own  103  Tenn.  184,  55  L.  R.  A.  481. 

line.      Central,    etc.,    R.    Co.    v.    Murphey,  24.  Post  v.  Southern  R.  Co..  103  Tenn. 

116  Ga.  863,  43  S.  E.  265;  Central  R.,  etc.,  184,  53  S.  W.  301,  55  E.  R.  A.  481. 

Co.  V.   Georgia  Fruit,  etc.,   Exch.,   91  Ga.  25.    Post  v.  Southern  R.  Co.,  52  S.  W. 

389,    17    S.    E.   904;    Rome    R.    Co.   v.    Sul-  301,  103  Tenn.  184,  55   L.  R.  A.  481. 

livan,  etc.,  Co.,  25  Ga.  228;   Coles  v.  Cen-  26.    State  v.   Wrightsville,   etc.,   R.   Co., 

tral  R.,  etc.,  Co.,  86  Ga.  251,  12  S.  E.  749.  104  Ga.  437,   30  S.   E.  891. 
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RIGHTS,    DUTIES    AND    LIABII,ITIES. 


§§  3602-3603 


§  3602.  In  General. — Whether  a  railroad  company  is  bound  to  carry  or 
transport  goods  to  a  point  of  destination  beyond  the  terminus  of  its  road  depends 
upon  the  contract  between  the  parties.  This  contract  may  be  expressed  or  im- 
plied, but  it  is  always  necessary  to  ascertain  what  the  contract  is.^''' 

§  3603.  Power  to  Contract. — In  the  absence  of  statutory  or  charter  dis- 
ability, a  common  carrier  may  contract  for  the  safe  carriage  and  delivery  of  prop- 
erty at  a  destination  beyond  its  own  line,^^  and  renders  itself  liable  for  loss, 
injury,  or  delay  on  the  line  of  another  carrier,  over  which  a  part  of  the  transpor- 
tation is  performed ;  ^^  and  where  such  a  contract  is  not,  on  its  face,  necessarily 
beyond  the  scope  of  the  powers  of  the  corporation,  it  will,  in  the  absence  of  proof 
to  the  contrary,  be  presumed  to  be  valid.^''  Such  a  contract  may  be  made  by  a 
general  agent  of  the  company. ^^  A  local  agent  is  presumed  not  to  have  authority 
to  make  such  a  contract,  but  his  authority  to  do  so  is  susceptible  of  proof. ^^    A 


27.  Duty  to  carry  beyond  terminus  de- 
pends upon  contract. — Savannah,  etc.,  R. 
Co.  V.  Collins,  77  Ga.  376,  3  S.  E.  416. 

28.  Power-  to  contract. — United  States. 
—Railway  Co.  v.  McCarthy,  96  U.  S.  358, 
24  L.  Ed.  693;  Railroad  Co.  v.  Pratt,  23 
Wall.  123,  32  L.  Ed.  827,  49  How.  Prac. 
84;  Myrick  v.  Michigan  Cent.  R.  Co.,  107 
U.  S.  102,  1  S.  Ct.  425,  27  L.  Ed.  335; 
Green  Bay,  etc.,  R.  Co.  v.  Union  Steam- 
boat Co.,  107  U.  S.  98,  2  S.  Ct.  231,  27  L. 
Ed.  413. 

Indiana. — Chicago,  etc.,  R.  Co.  v.  Wood- 
ward, 164  Ind.  360,  72  N.  E.  558,  73  N. 
E.  810. 

New  York.  —  Swift  v.  Pacific  Mail 
Steamship  Co.,  106  N.  Y.  306,  12  N.  E. 
583. 

Pennsylvania. — Pennsylvania  R.  Co.  v. 
Berry,   68  Pa.  272. 

Tennessee. — Western,  etc..  Railroad  v. 
McElwee,  53  Tenn.   (6  Heisk.)   208. 

Texas. — Houston,  etc.,  R.  Co.  v.  Hill, 
63  Tex.  381,  51  Am.  Rep.  642. 

A  carrier  may  so  contract  to  carry  to 
some  point  beyond  the  end  of  its  route 
as  to  be  liable  for  delivery  at  such  point. 
Schwartz  v.  Panama  R.  Co.,  155  Cal.  742, 
303  Pac.  196. 

Carriers  may  issue  through  bills  of  lad- 
ing and  make  contracts  for  through  ship- 
ments or  interchange  of  freight  between 
each  other.  Graham  v.  Macon,  etc.,  R. 
Co.,    49    S.    E.    75,    120    Ga.    757. 

A  railroad  company  may  make  a  valid 
contract  of  transportation  extending  be- 
yond the  limits  of  their  own  road, 
whether  as  carriers  or  as  forwarders. 
Fatman  &  Co.  v.  Cincinnati,  etc.,  R.  Co., 
2  Disn.  248,  13  O.  Dec.  152;  Cincinnati, 
etc.,  R.  Co.  V.  Pontius,  19  O.  St.  221,  2 
Am.  Rep.  391;  Steamboat  Jonas  Powell 
V.  Thompson,  16  O.  St.  98;  Stevens  v. 
Lake  Shore,  etc.,  R.  Co.,  20  O.  C.  C.  41, 
11    O.   C.   D.   168. 

A  railroad  company  chartered  by  and 
having  its  termini  within  the  state  of 
Ohio  has  the  power  to  contract  to  ship 
goods  by  all  rail  to  New  York;  the  power 
to  enter  into  such  contract  not  being  de- 
rived  from   its   charter,   but   as   incidental 
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to  its  charter  duties.  Harshman  v.  Eit- 
tle   Miami   R.    Co.    (O.),   Dayton   171. 

The  Rome  Railroad  Company  had  a 
right  under  the  powers  granted  in  its 
charter  to  contract  to  deliver  produce  at 
a  point  which  could  be  reached  only  by 
passing  it  over  connecting  roads.  Rome 
R.  Co.  V.  Sullivan,  etc.,  Co.,  25  Ga.  228. 

Plaintiff  delivered  to  defendant,  a  for- 
warder, certain  goods  to  be  forwarded  to 
S.,  to  an  express  company,  by  them  to 
be  delivered  to  M.  on  receipt  from  M. 
of  $64.75.  Held,  such  a  contract  was  not 
beyond  the  scope  of  a  forwarder's  ordi- 
nary business.  Hutchings  v.  Ladd,  16 
Mich.   493. 

29.  Chicago,  etc.,  R.  Co.  v.  Woodward, 
3  64  Ind.  360,  72  N.  E.  558,  73  N.  E.  810. 

A  railroad  corporation  possessed  of 
the  powers  given  to  railroad  corpora- 
tions generally  and  subject  to  corre- 
sponding liabilities,  such  railroad  corpo- 
rations, for  example,  as  those  incorpo- 
rated under  the  general  railroad  law  of 
New  York,  may  subject  themselves  by 
special  contract  to  liability  over  the  whole 
course  of  transit.  Railroad  Co.  v.  Pratt 
(U.  S.),  32  Wall.  123,  23  L.  Ed.  837,  49 
How.   Prac.  84. 

30.  Presumption  of  validity  of  contract. 
— Railway  Co.  v.  McCarthy,  96  U.  S.  358, 
24  L.  Ed.  693. 

31.  Powers  of  agents. — Northern  Pac. 
R.  Co.  V.  American  Trading  Co.,  195  U. 
S.  439,  35  S.  Ct.  84,  49  L.  Ed.  269.  (Gen- 
eral eastern  agent  of  Northern  Pacific 
Railroad  Company  held  to  have  such 
power.) 

32.  McManus  v.  Chicago,  etc.,  R.  Co. 
(Iowa),    136    N.    W."  769. 

A  local  freight  agent  of  a  railroad 
company  ordinarily  has  no  authority  to 
bind  the  company  to  carry  freight  be- 
yond its  line,  unless  it  is  shown  that  the 
company  has  engaged  in  the  business  of 
carrying  freight  beyond  its  line.  Gulf, 
etc.,  R.  Co.  V.  Jackson,  99  Tex.  343,  89  S. 
W.  968,  reversing  86  S.  W.  47,  distin- 
guished in  St.  Louis,  etc.,  R.  Co.  v.  Bo- 
shear,  102  Tex.  76,  113  S.  W.  6. 


§§  3603-3604 


CARRIERS. 
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railroad  company  in  the  hands  of,  and  being  operated  by,  receivers,  may,  by  its 
proper  agents,  contract  for  through  carriage,  and  such  contract  will  be  binding 
upon  the  receivers. ^^  It  seems  that  a  drayman  may,  by  contract,  undertake  with 
a  shipper  to  become  liable  for  the  safe  transportation  of  goods  over  the  lines  of 
railroads  to  the  point  to  which  the  goods  are  destined.^* 

§  3604.   What  Constitutes  a  Contract  for  Through  Transportation. — A 

special  contract  by  a  common  carrier,  making  it  liable  for  loss  of  goods  on  a  con- 
necting line,  may  be  shown  by  the  recitals  in  the  receipt  for  the  goods,  and  the 
manner  in  which  the  way  list  is  made  up,  and  also  from  the  facts  that  a  through 
freight  is  charged,  and  that  the  connecting  carriers  have  a  contract  with  each  other 
by  which  to  carry  freight  through  for  a  single  price,  to  be  divided  between  them.^^. 
But  a  special  agreement  for  through  carriage  will  not  be  inferred  from  doubtful 
expressions  or  loose  language,  but  only  from  clear  and  satisfactory  evidence.^"* 
If  a  carrier  undertakes,  for  a  specified  compensation,  to  transport  over  its  own 
route,  and  to  deliver  at  the  terminus  thereof,  goods  marked  to  a  consignee  be- 
yond such  terminus,  a  through  contract  will  not  be  implied  from  the  fact  that 
in  the  description  of  the  goods  in  the  contract  the  marks  showing  the  ultimate 
destination  are  given. ^'''  A  receipt  which  simply  shows  that  goods  were  re- 
ceived by  the  carrier  in  good  order,  indicates  the  consignees  and  the  destination, 
without  showing  any  undertaking  by  the  carrier  to  ship  the  goods  to  the  point 
of  destination,  can  not  be  construed  to  be  a  contract  for  the  through  ship- 
ment of  the  freight.^ ^  The  peculiar  provisions  of  a  number  of  contracts  be- 
tween carriers  and  shippers  have  been  construed  by  the  courts  to  determine 
whether  they  constitute  contracts  for  through  transportation.^^ 


33.  Railroad  company  in  hands  of  re- 
ceivers.— Northern  Pac.  R.  Co.  v.  Amer- 
ican Trading  Co.,  195  U.  S.  439,  25  S.  Ct. 
84,    49    L.    Ed.    269. 

"Under  the  modern  methods  of  fore- 
closing railroad  mortgages,  it  has  been 
the  custom  to  appoint  receivers  to  take 
charge  and  conduct  the  business  of  the 
railroad  mortgagor,  during  the  pendency 
of  the  suit.  The  possession  of  such  re- 
ceivers frequently  last  for  years.  It 
"would  be  in  the  highest  degree  disad- 
vantageous to  all  interested  in  the  rail- 
road company,  as  well  as  to  the  public 
having  occasion  to  do  business  with  it, 
if  the  same  power  which  the  company 
possessed  to  make  special  contracts  for 
transportation  should  not  be  given  to  and 
exercised  by  the  receivers  of  the  com- 
pany in  continuing  to  run  that  road  in 
substance  as  a  going  concern,  so  far  as 
these  kinds  of  contracts  are  concerned. 
Such  contracts  are  not  of  the  character 
spoken  of  by  Mr.  Justice  Jackson  in  Chi- 
cago Deposit  Vault  Co.  v.  McNulta,  153 
U.  S.  554,  38  L.  Ed.  819,  14  S.  Ct.  915,  as 
to  extraordinary  or  unusual  as  not  to 
be  included  in  the  authority  to  carry  on 
the  business  of  the  company.  On  the 
contrary,  this  contract  is  one  of  that 
class  which  we  regard  as  so  included." 
Northern  Pac.  R.  Co.  v.  American  Trad- 
ing Co.,  195  U.  S.  439,  25  S.  Ct.  84,  49  L. 
Ed.    269. 

34.  Draytnzm. — Savannah,  etc.,  R.  Co. 
V.  Commercial  Guano  Co.,  103  Ga.  590, 
30   S.   E.   555. 

35.  How  specicil  cpntract  for  through 
transportation   may    be    shown. — Berg   v. 


Narragansett    Steamship    Co.    (N.    Y.),    5 
Daly    394. 

36.  Agreement  for  through  carriage  in- 
ferred only  from  clear  and  satisfactory 
evidence. — Pennsylvania  R.  Co.  v.  Jones, 
155  U.  S.  333,  30  L.  Ed.  176,  15  S.  Ct. 
136;  Myrick  v.  Michigan  Cent.  R.  Co.,  107 
U.  S.  102,  27  L.  Ed.  325,  1  S.  Ct.  425;  Rail- 
road Co.  V.  Pratt  (U.  S.),  22  Wall.  123, 
22  L.  Ed.  827,  49  How.  Prac.  84;  Roy  v. 
Chesapeake,  etc.,  R.  Co.,  61  W.  Va.  616, 
57  S.  E.  39,  31  L.  R.  A.,  N.  S.,  1. 

A  carrier  may  bind  himself  to.  trans- 
port goods  beyond  his  own  route,  and 
thus  become  responsible  for  the  default 
of  those  he  employs  to  carry  the  remain- 
der of  the  distance,  but  the  proof  of  the 
contract  should  be  clear,  especially  when 
it  would  contradict  the  papers  accom- 
panying 'the  transalction.  Pennsylvania 
R.   Co.  V.  Berry,  68   Pa.  272. 

37.  Marks  showing  ultimate  destina- 
tion given  in  description  of  goods  in  con- 
tract.— Babcock  v.  Lake  Shore,  etc.,  R. 
Co.,  49   N.   Y.  491. 

38.  Receipt  held  not  a  contract  for 
through  shipment. — Savannah,  etc.,  R. 
Co.  ■;'.  Commercial  Guano  Co.,  103  Ga. 
590,   30    S.   E.   555. 

39.  Contract  for  through  carriage. — In 
an  action  against  a  carrier  to  recover 
for  the  loss  of  plaintiff's  horses  by  fire 
while  on  the  line  of  a  connecting  carrier, 
it  was  claimed  that  defendant  only  con- 
tracted for  carriage  to  the  end  of  its  line,. 
but  it  appeared  that  plaintiff  had,  for  a 
number  of  years,  m.ade  like  contracts 
with  defendant,  on  which  stock  had  been 
carried    through    to   the    destination;    that 
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§  3604 


Agreement  to  Transport  to  Point  beyond  Line  and  Receipt  of  Freight 
Charges. — An  agreement  by  a  carrier  to  transport  goods  to  a  point  beyond  its 


the  contract  in  question  recited  that  the 
stock  was  received  for  shipment  to  the 
point  of  final  destination,  and  the  cliarges 
fixed  by  defendant  were  for  through  car- 
riage. Held  sufficient  to  show  a  contract 
of  through  carriage.  Ogdensburg,  etc., 
R.  Co.  V.  Pratt  (U.  S.),' 33  Wall.  133,  22 
L.   Ed.   827,   49   How.   Prac.   84. 

Bill  of  lading  a  contract  for  through 
shipment. — A  bill  of  lading  acknowledg- 
ing receipt  of  goods  from  a  shipper  to  be 
transported  by  the  receiving  carrier  (o 
the  end  of  its  line,  and  thence  by  con- 
necting lines  to  Louisville,  Ky.,  is,  con- 
struing it  most  strongly  against  the  car- 
rier, a  contract  for  through  shipment  by 
the  initial  carrier,  the  connecting  line  be- 
ing merely  its'  agent  to  carry  out  the  un- 
dertaking. Ireland  v.  Mobile,  etc.,  R.  Co., 
49  S.  W.  188,  453,  20  Ky.  L.  Rep.  1586, 
105  Ky.  400. 

A  bill  of  lading  acknowledged  the  re- 
ceipt of  cotton  "which  said  carrier  agrees 
to  carry  to  said  destination,  if  on  its 
own  road,  or  otherwise,  to  deliver  to  an- 
other carrier  on  the  route  to  said  des- 
tination," stipulated  for  an  integral  sum, 
a  special  price,  for  the  service  of  trans- 
portation to  the  ultimate  destination  of 
the  cotton,  which  was  beyond  the  car- 
rier's own  route  and  known  to  be  so 
when  it  issued  the  bill  of  lading,  and 
also  stipulated  that  it  signed  the  bill  for 
the  different  earners  who  might  engage 
in  the  transportation,  each  of  which  was 
to  be  bound  by  and  have  the  benefits  of , 
the  provisions  thereof.  Held,  that  the 
stipulation  "which  said  carrier  agrees  to 
carry  to  said  destination,"  etc.,  must  be 
considered  in  connection  with  the  other 
stipulations  of  the  bill,  and  that,  when 
so  considered,  the  bill  was  a  through 
contract  of  carriage  so  as  to  make  inap- 
plicable the  Georgia  statute,  Civ.  Code 
3  895,  §  2317,  requiring  a  carrier,  on  ap- 
plication, to  trace  freight  where,  under 
the  contract  of  shipment  or  by  law,  the 
responsibility  of  each  connecting  carrier 
shall  cease  on  delivery  to  the  next  "in 
good  order."  Atlantic,  etc.,  R.  Co.  v. 
Henderson,   61   S.   E.   1111,  131   Ga.   7.5. 

A  railway  company,  whose  southern 
terminus  was  Chicago,  111.,  received  flour 
at  its  depot  at  Neenah,  Wis.,  directed  to 
the  care  of  J.  H.  &:  Co.,  New  York,  and 
of  C.  S.  T.,  general  agent,  Chicago,  and 
gave  the  following  bill  of  lading:  "Chi- 
cago, Jan.  16,  1862.  Received  (as  agents 
and  forwarders)  from  E.  V/.  P.  the  fol- 
lowing packages:  *  *  *  One  hundred 
barrels  flour.  *  *  *  Contract  from 
Neenah  to  New  York  at  $1.25  per  barrel, 
j.  H.  S.,  Agent."  The  words  in  italics 
were  vvrritten,  and  the  rest  printed.  Held, 
that  the  contract  was  to  deliver  the  flour 
at   New    York   for   a   fixed   compensation, 


and  the  company  was  liable  as  a  com- 
mon carrier  for  the  whole  route.  Peet 
V.   Chicago,   etc.,   R.   Co.,  19  Wis.   118. 

A  bill  of  lading  entitled,  "Through 
Freight  Contract,"  was  issued  by  defend- 
ant carrier  in  receipt  for  goods  deliv- 
ered to  it,  addressed  to  a  city  beyond  the 
terminus  of  its  road.  The  bill  recited 
that  defendant  promised  "to  transport 
over  the  line  of  this  railway  to  the  com- 
pany's freight  station  at  its  terminus, 
and  deliver  to  the  consignee  or  owner, 
or  to  such  company  (if  the  same  are  to 
be  forwarded  beyond  the  limits  of  this 
railway)  whose  line  may  be  considered 
a  part  of  the  route  to  the  place  of  des- 
tination of  said  goods,  it  being  dis- 
tinctly understood  that  the  responsibility 
of  this  company  as  a  common  carriei 
shall  cease  at  the  station  where  such 
goods  are  delivered  to  such  persons  or 
carrier;"  and,  further,  that  "the  respon- 
sibility of  this  company  as  a  common 
carrier,  under  this  bill  of  lading,  to  com- 
mence on  the  removal  of  the  goods 
from  the  depot  on  the  cars  of  the  com- 
pany, and  to  terminate  when  unloaded 
from  the  cars  at  the  place  of  delivery." 
There  was  evidence  that  freight  received 
under  such  circumstances  was  shipped  to 
its  destination  in  the  cars  in  which  it  was 
packed.  Held,  that  defendant's  liability 
as  a  common  carrier  extended  beyond 
the  limits  of  its  own  road.  Toledo,  etc., 
R.  Co.  V.  Merriman,  53  111.  123,  4  Am.. 
Rep.   590. 

Bill  of  lading  held  to  be  a  contract  for 
through  transportation  to  a  point  be- 
yond the  carrier's  line.  Evansville,  etc., 
R.  Co.  V.  Androscoggin  Mills '(U.  S.),  22 
Wall.    594,   22    L.    Ed.    724. 

Contract  prima  facie  a  through  con- 
tract.— A  railroad  company  having  re- 
ceived goods  for  shipment,  consigned  to 
a  point  beyond  its  terminus,  and  having 
fixed  by  contract  with  the  consignor  the 
rate  of  freight  for  the  whole  distance, 
apportioning  a  .part  of  the  same  amongst 
three  carriers,  itself  included,  to  an  in- 
termediate point  beiyond  its  terminus, 
and  assessing  the  balance  for  the  trans- 
portation beyond  that  point,  the  contract 
was,  prima  facie,  a  "through  contract," 
and  bound  the  initial  company  for  per- 
formance to  the  point  of  destination. 
This  was  so  notwithstanding  the  named 
rate  was  made  subject  to  change  without 
notice,  the  effect  being  to  limit  the 
agreed  special  rate  to  the  particular  ship- 
ments with  reference  to  which  the  rate 
was  established,  but  not  to  allow  any 
change,  either  along  or  at  the  terminus 
of  the  route  which  would  affect  these 
shipments.  Atlanta,  etc.,  R.  Co.  v.  Texas 
Grate    Co.,    81    Ga.    602,    9    S.    E.    600. 

A   special    agreement   by   a    carrier    to 
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line,  and  the  receipt  by  it  of  the  freight  charges  for  the  whole  distance,  constitute 
a  contract  for  through  shipment  to  such  point,  for  the  performance  of  which  the 


transport  a  through  shipment  by  the 
vessel  of  a  connecting  carrier  sailing  on 
a  designated  date  results  from  the  ac- 
ceptance of  a  through  rate  for  a  ship- 
ment "to  be  forwarded"  via  such  steamer, 
which  rate  was  quoted  with  notice  that 
it  was  of  vital  importance  that  the  ship- 
ment should  be  transported  promptly, 
and  should  go  forward  by  the  earliest 
possible  steamer  without  delay,  in  order 
to  enable  the  shipper  to  fulfill  a  pro- 
posed agreement  which  it  was  about  to 
make  for  the  sale  of  the  goods  at  the 
final  delstination,  and  which  would  re- 
quire delivery  there  at  a'  fixed  date.  De- 
cree, Farmer's  Loan,  etc.,  Co.  v.  North- 
ern Pac.  R.  Co.,  120  Fed.  873,  57  C.  C. 
A.  533,  affirmed  in  Northern  Pac.  R.  Co. 
V.  American  Trading  Co.,  25  S.  Ct.  84, 
195   U.   S.   439,   49   L.   Ed.  269. 

Contract  only  binding  carrier  to  carry 
goods  to  its  own  terminus. — A  railroad 
company  receiving  goods,  and  signing  a 
bill  of  lading  therefor,  stating  that  they 
are  "to  be  transported  to  the  terminus  of 
its  road,  and  there  delivered  to  agents" 
of  connecting  roads,  and  that  in  case  of 
loss  or  damage,  the  company  shall  be 
held  answerable  therefor  in  whose  cus- 
tody the  goods  may  be  at  the  happen- 
ing thereof,  is  bound  to  carry  them  to 
the  terminus  of  its  own  road  only,  and 
is  not  liable  for  damage  thereto,  while 
they  are  in  the  hands  of  other  com- 
panies. Cincinnati,  etc.,  R.  Co.  v.  Pon- 
tius,  19    O.   St.   221,   2   Am.   Rep.   391. 

Facts  not  evidencing  contract  for 
through  transportation. — In  an  action 
against  a  railroad  corporation,  to  recover 
for  the  loss  of  goods,  directed  to  a'  place 
situated  beyond  the  line  of  their  road, 
neither  a  receipt  given  by  the  corporation 
stating  that  the  goods  were  received 
for  trans-portation,  nor  an  advertisement 
by  such  corporation  of  the  general  facil- 
ities of  transportation,  is  evidence  of  a 
special  contract  to  carry  such  goods  to 
the  place  to  which  they  were  directed, 
but  only  to  deliver  them  at  the  end  of 
said  road,  thence  to  be  forwarded  in  the 
usual  course  of  business.  Elmore  v.  Nau- 
gatuck  R.  Co.,  23  Conn.  457,  63  Am.  Dec. 
143. 

In  an  action  against  a  common  carrier 
to  recover  for  the  loss  of  goods  occur- 
ring beyond  the  terminus  of  its  road,  the 
plaintiff  gave  in  evidence  the  defendant's 
charter,  containing  permission  to  make 
lawful  contracts  with  other  carriers;  also 
an  advertisement  stating  that  freight 
would  be  billed  through  by  the  defend- 
ants, and  evidence  that  the  plaintiff  had 
been  in  the  practice  of  sending  freight 
to  the  same  place  over  the  defendant's 
road  from  the  time  it  went  into .  opera- 
tion;  and   that   the   defendants  had   made 


no  demands  of  the  plaintiff  for  the 
freight.  Held,  that  the  evidence  did  not 
show  a  through  contract.  Naugatuck  R. 
Co.  V.  Waterbury  Button  Co.,  24  Conn. 
468. 

The  fact  that  a  company  doing  busi- 
ness as  common'  carriers  between  partic- 
ular points  have  intrusted  blank  envel- 
opes, having  their  name  printed  upon 
them,  to  a  customer,  for  convenience  in 
sending  money,  does  not  enable  him  to 
charge  them  as  common  carriers  for 
losses  beyond  their  route,  by  addressing 
the  env^ope  containing  money  to  a 
place  beyond  the  end  of  the  route,  and 
delivering  it  to  them  to  be  transmitted. 
So  held  when  the  receipt  given  by  the 
carriers  for  the  package  expressly  ex- 
cluded liability  beyond  the  terminus.  Pen- 
dergast  v.  Adams  Exp.  Co.,  101  Mass. 
120. 

Agent  of  a  railroad  company  received 
goods  for  transportation  to  a  point  be- 
yond its  terminus,  and  gave  therefor  a 
bill  of  lading:  "Received  from  L.,  to  be 
laden  on  the  freight  cars,  1  bale  bedding, 
J.  F.  Phillips,  Monroe,  La.,  marks,"  etc., 
"as    per    margin     (condition    of    contents 

unknown),  to or  assigns,  at  

station,"  signed  by  the  agent  of  defend- 
ant. At  the  time  of  receiving,  the  agent 
said  to  the  shipper  that  the  goods  would 
reach  Monroe  in  good  condition,  and  in 
a  few  days,  etc.  Held,  that  these  facts 
were  not  evidence  of  a  special  contract 
on  the  part  of  the  company  to  convey 
the  goods  to  the  point  of  destination,  and 
deliver  them  to  plaintiff  there,  making  it 
liable  for  loss  by  a  connecting  carrier. 
Phillips  V.  North  Carolina  R.  Co.,  78  N. 
C.   294. 

In  an  action  against  a  railroad  company 
to  recover  the  value  of  merchandise 
shipped,  but  not  delivered,  it  was  shown 
that  plaintiff  called  upon  the  local  agent 
of  the  defendant  for  information  as  to 
shipping  rates,  etc.,  and  was  instructed 
by  the  agent  how  to  mark  the  goods  and 
where  to  deliver  them;  that  18  days  aft- 
erwards plaintiff  caused  the  merchandise 
to  be  marked  and  delivered  at  the  depot. 
The  carman  delivered  the  goods,  and  re- 
ceived a  bill  of  lading  containing  a  provi- 
sion that  no  connecting  carrier  should  be 
held  liable  for  any  loss  or  damage  to  the 
goods,  except  such  as  occurred  on  its 
own  route.  It  was  shown  that  merchan- 
dise was  delivered  by  defendant  at  a 
point  of  connection  to  a  steamboat  line, 
to  be  carried  to  the  point  of  destination. 
Held  that,  as  there  was  no  through  con- 
tract established,  the  defendant  was  not 
liable.  Ricketts  v.  Baltimore,  etc.,  R. 
Co.,  59  N.  Y.  637,  affirming  61  Barb.  18, 
4  Lans.  446. 
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carrier,  is  responsible.*"  So  a  bill  of  lading,  receipting  for  the  full  freight  for 
carrying  between  two  points,  is  a  contract  to  carry  between  those  points,  making 
the  first  carrier  liable  for  nondelivery  of  the  goods  by  the  last  carrier.*^ 

Agreement  for  Delivery  within  Certain  Time  for  Through  Rates. — A 
contract  for  carriage  over  connecting  lines  may  be  inferred,  where  the  initial  car- 
rier agrees  for  a  certain  rate  to  deliver  at  the  end  of  the  route  of  the  connecting 
carrier  within  a  certain  time.*^ 

Receipt  or  Bill  of  Lading  Stating  Goods  Are  to  Be  Delivered  at  Point 
beyond  Terminus. — Where  a  railroad  company  gives  a  receipt  for  goods,  or  a 
bill  of  lading,  stating  that  the  goods  are  to  be  delivered  at  a  point  beyond  its 
terminus,  it  constitutes  a  contract  to  carry  to  such  point.** 


40.  Agreement  to  transport  to  point  be- 
yond line  and  receipt  of  freight  charges. 

— When  a  common  carrier  gives  the 
shipper  a  bill  of  lading  which  states 
that  the  goods  received  are  to  be  trans- 
ported by  itself  and  connecting  carriers 
to  a  certain  point  beyond  the  terminus 
of  its  line  and  there  delivered  to  a  par- 
ticular person,  and  the  shipper  at  the 
same  time  pays  such  carrier,  or  agrees 
with  it  to  pay,  the  freight  charges  for 
the  whole  route,  this  constitutes  a  con- 
tract for  the  through  shipment,  for  the 
performance  of  which,  beyond  as  well 
as  to  the  terminus  of  its  own  line,  the 
contracting  carrier  is  responsible.  Cen- 
tral R.,  etc.,  Co.  V.  Hasselkus,  91  Ga.  382, 
17    S.   E.   838,   44  Am.   St.    Rep.   37. 

A  contract  by  the  initial  carrier  to 
carry  freight  to  its  usual  place  of  de- 
livery at  destination  if  on  its  road,  other- 
wise to  deliver  to  another  carrier  on  the 
route  to  the  destination,  binds  the  initial 
carrier  to  carry  beyond  its  own  line  and 
deliver  the  goods,  and,  where  its  under- 
takes to  transport  to  the  destination  and 
receives  pay  for  the  whole  distance,  the 
liability  attaching  on  it  to  deliver  con- 
tinues throughout  the  whole  transit,  and 
connecting  carriers  are  its  agents  in  car- 
rying out  the  contract.  Pittsburg,  etc., 
R.  Co.  V.  Mitchell,  175  Ind.  196,  91  N. 
E.   735. 

Where  defendant  accepted  a  car  load 
of  fruit  for  transportation,  and  gave  a 
receipt,  stating  it  was  consigned  to  a  des- 
ignated point,  and  containing  the  figures 
"63.20,"  the  point  named  being  beyond  the 
defendant's  line,  and  there  was  evidence 
that  the  "62.20"  was  the  freight  for  the 
entire  distance,  and  was  prorated  among 
all  the  connecting  companies,  it  consti- 
tuted a  through  contract  of  shipment, 
making  defendant  liable  for  delay  in 
transportation  of  the  goods  by  the  con- 
necting carrier.  Central  R.,  etc.,  Co.  v. 
Georgia  Fruit,  etc.,  Exch.,  91  Ga.  389,  17 
S.   E.  904. 

41.  Bill  of  lading  receipting  for  full 
freight. — Baltimore,  etc.,  Steamboat  Co. 
v.  Brown,   54   Pa.   77. 

42.  Special  agreement  for  through  ship- 
ment and  rates  and  delivery  at  certain 
time. — Northern  Pac.  R.  Co.  v.  American 
Trading  Co.,  195  U.  S.  439,  49  L.  Ed. 
269,   25   S.   Ct.   84. 


43.  Receipt  or  bill  of  lading  stating 
goods  are  to  be  delivered  at  point  be- 
yond terminus. — Bryan  v.  Memphis,  etc., 
R.  Co.  (Ky.),  11  Bush  597;  Kyle  v.  Lau- 
rens R.  Co.  (S.  C),  10  Rich.  L.  382,  70 
Am.  Dec.  231. 

A  bill  of  Jading  recited  that  the  goods 
were  to  be  delivered  as  addressed  on  the 
margin,  or  to  his  consignees,  upon  pay- 
ing freight  and  charges  as  noted  below. 
On  the  margin  was  written,  "G.  F.  W., 
Providence,  R.  I.,  care  A.  T.  Co.,  Buffalo. 
*  *  *  Rate  to  Providence,  per  100  bis., 
45  cents."  Held  that,  in  the  absence  of 
any  stipulation  limiting  the  carrier's  lia- 
bility to  its  own  route,  the  instrument 
must  be  construed  as  a  contract  to  carry 
the  goods  through  to  Providence,  and 
making  it  liable  for  loss  occuring  be- 
yond the  terminus  of  its  line.  Wahl  v. 
Holt,  26  Wis.  703. 

By  the  terms  of  a  bill  of  lading  goods 
shipped  at  Milwaukee  by  defendant  rail- 
road company  were  receipted  for  as  fol- 
lows: "Shipped  by  R.  P.  &  Co.  the  fol- 
lowing articles,  in  good  order,  to  be  de- 
livered in  like  good  order,  as  addressed, 
without  unnecessary  delay."  "Consigned 
to  H.  &  K.,  Onekama,  Mich."  (Signed 
by  defendant's  agent.)  Held,  that  this 
was  al  contract  to  carry  the  '  goods  to 
Onekama,  there  being  nothing  in  the  in- 
strument limiting  defendant's  liability  to 
its  own  route,  and  makes  the  initial  car- 
rier liable  for  goods  destroyed  in  the 
hands  of  a  succeeding  carrier.  Hansen 
V.  Flint,  etc.,  R.  Co.,  73  Wis.  346,  41  N. 
W.   529,   9   Am.   St.   Rep.   791. 

A  railroad  company  received  a  box  for 
transportation,  addressed  to  a,  place  be- 
yond the  terminus  of  their  road,  and 
gave  a  receipt  for  it,  describing  it  by  the 
address,  and  saying:  "Which  the  com- 
pany promise  to  forward  by  its   railroad, 

and     deliver    to    ,    at    its    depot  in 

-."     The  receipt  was  a  printed  form, 


with  blanks  apparently  intended  to  be 
filled  so  as  to  restrict  the  duty  of  the 
company  to  a'  transportation  to  some 
place  on  their  road,  but  in  this  case  the 
receipt  was  given  without  filling  the 
blanks.  Held,  that  it  therefore  operated 
as  a  contract  to  carry  to  the  place  named 
in  the  address,  and  would  make  them  lia- 
ble "for  a  loss  occurring  beyond  the  ter- 
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Contract  to  Deliver  to  Connecting  Carrier  at  Most  Convenient  Point. — 

A  common  carrier,  on  performing  a  contract  "to  deliver  to  the  connecting  express, 
stage,  or  other  means  of  conveyance,  at  the  most  convenient  point,"  becomes  re- 
sponsible as  a  forwarder  only.** 

Agreement  to  "Forward"  Goods  to  Place  on  Connecting  Line. — An 
agreement  by  a  carrier  to  "forward"  goods  to  a  place  on  the  line  of  a  connecting 
carrier  does  not  ordinarily  obligate  the  carrier  to  carry  the  goods  to  such  place, 
but  its  obligation  is  complied  with  when  it  delivers  them  to  the  connecting  car- 
rier.*^ But  the  rule  is  otherwise  when,  from  the  whole  contract,  it  appears  that 
the  word  "forward"  was  used  in  the  sense  of  "carry."** 


minus  of  their  line.  Cutts  v.  Brainard, 
42  Vt.  pCG,  1  Am.  Rep.  353. 

Receipt  not  containing  implied  agree- 
ment to  transport  to  point  of  destination. 

— The  defendants,  who  were  common 
carriers  between  Lewiston  and  Niagara 
Falls,  received  from  the  plaintififs  two 
casks  of  brandy  at  the  former  place,  to 
be  forwarded  to  diflferent  points  on  the 
Michigan  Central  Railroad.  Gc^ods  des- 
tined for  such  points  were,  in  the  usual 
course  of  the  business,  shipped  at  Buf- 
falo for  Detroit,  and  this  usage,  as  well 
as  the  fact  that  the  defendants  had  no 
interest  in  or  connection  with  any  of  the 
carrying  business  or  companies  beyond 
the  Falls,  was  known  to  the  plaintififs. 
The  defendants  gave  a  receipt  as  follows: 

"Received,  Lewiston,  etc.,  the  follow- 
ing packages  of  goods  on  board  the  L.  & 
B.  R.  line,  in  good  order,  to  be  delivered 
in  like  good  condition: 
Israel  Kellogg,  J  ,  /->  /-<  i  -d  j 
Kalamazoo,  Mich.  \  ^  ^^-  ^^sk  Brandy. 
M.  C.  R.  R. 

"Also   for 
McCrea  &  Morton,   K    r^      n     t     -o        j 
Battle  Creek,  Mich.  T   ^'-  ^^^^  ^^^^^^Y- 
M.  C.  R.  R. 

"R.    H.    Boughton." 

The  plaintififs  delivered  to  the  defend- 
ants shipping  bills  as  follows: 

"Shipped,  Lewiston,  etc.,  one  qr.  cask 
brandy,  marked  'Israel  Kellogg,  Kalama- 
zoo.' "  etc. 

"Shipped,  Lewiston,  etc.,  one  qr.  cask 
brandy,  marked  'McCrea  &  Morton,  Bat- 
tle Creek,  Michigan,' "  etc. 

The  brandy  was  lost  on  the  lake  be- 
tween Buffalo  and  Detroit.  Held,  that 
the  receipt  did  not  contain  any  implied 
agreement  to  transport  the  brandy  to 
Kalamazoo  or  Battle  Creek,  the  address 
being  only  incorporated  in  the  instru- 
ment for  the  purpose  of  identification; 
and  that  this  construction  of  the  con- 
tract was  further  fortified  by  the  use  of 
the  word  "marked"  in  the  shipping  bills. 
Wright  V.  Boughton  (N.  Y.),  22  Barb. 
561. 

44.  Contract  to  deliver  to  coimecting 
carrier  at  most  convenient  point. — Plan- 
tation  No.   4  V.   Hall,   61   Me.   517. 

45.  Agreement  to  "forward"  goods  to 
place  on  connecting  line. — A  contract  to 
carry  goods  beyond  its  own  line  will  not 
be  implied  from  a  receipt  for  the  goods 


given  by  the  carrier,  specifying  that  the 
goods  were  "to  be  forwarded"  to  a  place 
beyond  its  line.  Crawford  v.  Southern  R. 
Ass'n,  51  I^Iiss.  222,  24  Am.  Rep.  626. 
.  A  carrier,  undertaking  to  convey  goods 
to  a  certain  point,  and  forward  them 
thence  to  the  place  of  destination,  is  a 
carrier  to  that  point,  and  beyond  it 
merely  a  forwarder,  who  is  only  liable 
for  ordinary  care  in  procuring  a  proper 
conveyance.  Devillers  v.  The  John  Bell, 
6  La.  Ann.  544. 

A  transportation  company  took  goods 
"to  be  forwarded"  to  points  beyond  their 
own  route.  Held,  that  they  Vvcre  not  lia- 
ble for  loss  of  the  goods  after  duly  de- 
livering them  to  a  carrier  on  a  coniiect- 
ing  line.  Weil  v.  Merchants',  etc.,  Transp. 
Co.   (N.   Y.),  7  Daly  456. 

Common  carriers  doing  business  be- 
tween certain  points,  and  not  undertak- 
ing personally  for  the  carriage  of  goods 
to  any  further  points,  but  merely  engag- 
ing to  forward  them  to  their  destination 
through  the  established  lines  of  trans- 
portation beyond,  are  not  liable  upon 
their  receipt  for  a  bill  of  goods  "for  col- 
lection" from  a  person  beyond  the  ter- 
mination of  their  route,  in  the  absence  of 
any  special  contract  creating  an  addi- 
tional obligation  for  the  failure  of  other 
carriers,  to  whom  in  the  ordinary  course 
of  their  business  the  bill  was  intrusted 
for  collection,  to  pay  over  the  amount 
received  by  them  upon  the  same.  Low- 
ell Wire  Fence  Co.  v.  Sargent  (Mass.), 
8  Allen  180. 

46.  By  a  contract  of  shipment  of  goods 
consigned  to  New  York,  "passenger 
train  service,"  made  upon  a  printed  form 
apparently  used  in  all  shipments,  irre- 
spective of  destination,  the  carrier 
agreed  to  "forward"  the  freight  to  Og- 
den  station,  there  to  be  delivered  to  a 
connecting  carrier,  and  agreed  to  "for- 
ward" subject  to  the  conditions  indorsed 
on  the  contract.  By  such  conditions  the 
carrier  agreed  to  "forward"  the  freight 
to  its  place  of  destination,  but  provided 
that  its  "responsibility  as  a  common  car- 
rier should  cease  at  the  station  where 
the  property  was  to  be  delivered  to  con- 
necting carriers."  Held,  that  the  word 
"forward,"  being  used  in  the  first  two 
clauses  in  the  sense  of  "carry,"  the  same 
meaning  would  be  given  it  when  used 
in  the  third  clause,  and  that  the  contract 
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Liability  "as  Forwarders  Only." — An  express  company,  giving  the  con- 
signor, on  receipt  of  goods,  notice  of  liability  "as  forwarders  only,"  are  liable  as 
carriers  only  to  the  end  of  their  route,  and  afterwards,  as  forwarders,  are  re- 
sponsible only  for  reasonable  care  and  diligence  in  selecting  proper  carriers.*'^ 

Offer  to  "Take"  Carload  Lots  of  Goods  from  One  Point  to  Another  at 
Specified  Rate. — An  offer  by  a  carrier  to  "take"  carload  lots  of  goods  from  one 
point  to  another  at  a  specified  rate  is  not  an  offer  to  "carry"  the  entire  distance, 
but  only  to  take  the  goods  for  carriage  to  the  end  of  the  carrier's  route,  and  then 
deliver  to  the  next  carrier  to  forward,  and  the  first  carrier  is  not  liable  for  non- 
delivery by  the  final  carrier.** 

Receiving  Goods  Destined  to  Point  beyond  Line. — In  some  .jurisdictions 
it  has  been  held  that,  in  the  absence  of  an  express  agreement  to  the  contrary,** 
or  a  contrary  custom  or  usage  known  to  the  shipper  at  the  time  of  shipment,5°  if 
a  carrier  receives  goods  delivered  to  it  for  transportation,  marked  and  destined 
to  a  point  beyond  its  own  line,  the  law  implies  an  agreement  to  carry  to  and  de- 
liver at  destination, °^  and  to  be  responsible  for  loss  or  injury  occurring  on  the 


was,  hence,  for  passenger  train  service 
through  to  destination,  and  therefore 
mere  delivery  to  a  connecting  carrier 
with  request  for  such  service  was  not 
sufficient.  Colfax  Mountain  Fruit  Co.  v. 
Southern  Pac.  Co.,  50  Pac.  775,  118  Cal. 
648,  40  L.  R.  A.  78.  See,  also,  St.  Louis, 
etc.,  R.  Co.  V.  Piper,  13  Kan.  505. 

Though  a  through  bill  of  lading  for 
the  carriage  of  goods  from  San  Fran- 
cisco to  New  York  provided  for  ship- 
ment to  Panama,  "thence  to  be  for- 
warded across  the  Isthmus  and  reshipped 
to  New  York,"  the  carrier  was  liable  as 
carrier  for  the  loss  of  the  goods  while 
crossing  the  Isthmus.  Simmons  v.  Law, 
4  Abb.  Dec.  241,  43  N.  Y.  217,  affirming 
21    N.    Y.    Super.    Ct.   213. 

47.  Liability  "as  forwarders  only." — 
American  Exp.  Co.  v.  Second  Nat.  Bank, 
69   Pa.   394,   8   Am.   Rep.   368. 

48.  Offer  to  "take"  car  load  lots  of 
goods  from  one  point  to  another  at  spe- 
cified rate. — Harris  v.  Grand  Trunk  R. 
Co.,   15   R.   I.   371,   5   Atl.   305. 

49.  Effect  of  carrier  receiving  goods 
destined  to  a  point  beyond  its  line. — 
Chicago,  etc.,  R.  Co.  v.  Cotton,  87  Ark. 
339,  113  S.  W.  743;  East  Tennessee,  etc., 
R.  Co.  V.  Rogers,  53  Tenn.  (6  Heisk.) 
143,  19  Am.  Rep.  589;  Louisville,  etc.,  R. 
Co.  V.  Weaver,  77  Tenn.  (9  Lea)  38,  43 
Am.  Rep.  654;  Louisville,  etc.,  R.  Co.  v. 
Campbell,  54  Tenn.  (7  Heisk.)  353; 
Western,  etc.,  Railroad  v.  McElwee,  53 
Tenn.  (6  Heisk.)  308;  Memphis,  etc.,  R. 
Co.  V.  Stockard,  58  Tenn.  (11  Heisk.) 
568. 

50.  Mulligan  v.  Illinois  Cent.  R.  Co.,  36 
lov/a    181,    14    Am.    Rep.    514. 

51.  Arkansas. — Chicago,  etc.,  R.  Co.  v. 
Cotton,   87   Ark.   339,   112   S.   W.    743. 

Georgia. — Rome  R.  Co.  v.  Sullivan,  etc., 
Co.,  32  Ga.  400;  Southern  Elxp.  Co.  v. 
Newby,  36  Ga.  635,  91  Am.  Dec.  783; 
Southern  Exp.  Co.  v.  Purcell,  37  Ga.  103, 
92  Am.  Dec.  53;  Mosher  &  Co.  v.  South- 
ern Exp.  Co.,  38  Ga.  37;  Southern  Exp. 
Co.  V.  Shea,  38  Ga.  519;   Cohen  v.  South- 


ern Exp.  Co.,  45  Ga.  148;  Falvey  v.  Geor- 
gia Railroad,  76  Ga.  597,  2  Am.  St.  Rep. 
58;  East  Tennessee,  etc.,  R.  Co.  v.  John- 
son, 85  Ga.  497,  11  S.  E.  809;  Coles  v. 
Central  R.,  etc.,  Co.,  86  Ga.  251,  12  S.  B. 
749;  Central  R.,  etc.,  Co.  v.  Skellie,  86 
Ga.  686,  12  S.  E.  1017;  Central  R.,  etc., 
Co.  V.  Georgia  Fruit,  etc.,  Exch.,  91  Ga'. 
389,  17  S.  E.  904;  Savannah,  etc.,  R.  Co. 
V.  Commercial  Guano  Co.,  103  Ga.  590, 
30  S.  E.  555;  State  v.  Wrightsville,  etc.,  R. 
Co.,  104  Ga:  437,  30  S.  E.  891;  Central, 
etc.,  R.  Co.  V.  Murphey,  116  Ga.  863,  43 
S.    E.   365. 

Illinois. — Judgment  123  111.  App.  569,  af- 
firmed in  Wabash  R.  Co.  v.  Thomas,  78 
N.  E.  777,  332  111.  337,  7  L.  R.  A.,  N.  S., 
1041;  Chicago,  etc.,  R.  Co.  v.  Simon,  160 
111.  648,  43  N.  E.  596;  Coats  v.  Chicago, 
etc.,    R.    Co.,   239    111.   154,   87    N.   E.   929. 

Iowa. — Mulligan  v.  Illinois  Cent.  R.  Co., 
36   Iowa   181,   14  Am.   Rep.   5]  4. 

New  York. — Foy  v.  Troy,  etc.,  R.  Co., 
24    Barb.    382. 

Tennessee. — East  Tennessee,  etc.,  R. 
Co.  V.  Rogers,  53  Tenn.  (6  Heisk.)  143, 
19  Am.  Rep.  589;  Louisville,  etc.,  R.  Co. 
V.  Weaver,  77  Tenn.  (9  Lea)  38,  42  Am. 
Rep.  654;  Louisville,  etc.,  R.  Co.  v.  Camp- 
bell, 54  Tenn.  (7  Heisk.)  253;  Western, 
etc.,  Railroad  v.  McElwee,  53  Tenn.  (6 
Heisk.)  208;  Memphis,  etc.,  R.  Co.  v. 
Stockard,   58   Tenn.    (11   Heisk.)    568. 

The  acceptance  by  a  common  carrier 
for  transportation  of  freight  to  a  place 
beyond  the  terminus  of  its  own  line,  and 
its  receipt  given  for  the  same,  constitute 
a  prima  facie  contract  to  carry  and  de- 
liver such  freight  to  the  place  of  its  des- 
tination. Elgin,  etc.,  R.  Co.  v.  Bates 
Mach.  Co.,  98  111.  App.  311,  affirmed  in 
66  N.  E-  326,  200  III.  636,  93  Am.  St.  Rep. 
218;  Lehigh  Valley  Transp.  Co.  v.  Pills- 
bury-Washburn  Flour  Mills  Co.,  92  111. 
App.   628. 

Where  a  carrier  received  coal  for 
transportation  beyond  its  own  line,  it 
was  bound  to  carry  the  coal  without  un- 
reasonable   delay   to   the   terminus    of   its 


§  3604 


CARRIERS. 


3258 


line  of  the  connecting  carrier ;  ^^  and  it  is  no  excuse  for  not  doing  so,  that  the 
connecting  road  refuses  to  receive  the  freight  and  advance  the  charges  due  and 
paid  by  the  initial  carrier.^^  But  in  other  jurisdiction  it  has  been  held  that  such 
receipt  of  goods  by  a  carrier  does  not  raise  an  implied  contract  to  convey  them 
beyond  its  line,  but  only  binds  it  to  carry  them  over  its  own  line  and  deliver  them 
safely  to  the  next  carrier.^* 


own  line,  and  there  deliver  it  to  a  con- 
necting carrier,  within  a  reasonable 
time.  Chesapeake,  etc.,  R.  Co.  v.  O'Gara, 
etc.,   Co.,    139,   S.   W.   803,   144  _Ky.    561. 

In  pursuance  of  an  inquiry  from  a 
shipper,  a  railroad  company  informed 
him  of  the  through  rates  of  transporta- 
tion for  certain  goods  to  a  point  beyond 
its  own  line.  The  goods  were  subse- 
quently delivered  to  the  company,  and 
received  by  it  addressed  to  such  point, 
which  the  company  could  reach  by  means 
of  connecting  railroads.  Held,  in  an  ac- 
tion for  the  nondelivery  of  some  of  the 
goods  and  delay  in  delivering  others, 
that  these  facts  were  sufficient  to  sustain 
a  finding  that  the  company  had  agreed 
to  transport  the  goods  beyond  its  own 
line  to  the  place  which  they  were  con- 
signed. Jennings  v.  Grand  Trunk  R. 
Co.,  127  N.  Y.  438,  28  N.  E.  394,  affirm- 
ing 52  Hun  227,  5  N.  Y.  S.  140,  23  N.  Y. 
St.    Rep.    15. 

52.  Chicago,  etc.,  R.  Co.  v.  Cotton,  87 
Ark.  339,  112  S.  W.  742.  See  post,  "In 
General,"   §   3641. 

The  acceptance  by  a  carrier  of  a  car 
load  of  freight  for  delivery  beyond  its 
own  line  constitutes  a  prima  facie  con- 
tract to  carry  and  deliver  to  the  point  of 
destination  with  the  liabilities  of  S.  car- 
rier. Illinois  Match  Co.  v.  Chicago,  etc., 
R.  Co.,  95  N.  E.  492,  250  111.  396,  revers- 
ing judgment  153   111.  App.   568. 

The  acceptance  by  a  railroad  company 
in  Illinois  of  goods  marked  for  trans- 
portation to  a  point  beyond  its  termhius 
establishes,  prima  facie,  under  the  law 
of  that  state,  a  contract  to  transport  such 
goods  to  their  destination,  and  renders 
it  liable  for  injury  to  the  goods  by  con- 
necting lines.  Beard  v.  St.  Louis,  etc.,  R. 
Co.,   79   Iowa  527,   44  N.   W.   803. 

53.  Memphis,  etc.,  R.  Co.  v.  Stockard, 
58   Tenn.    (11   Heisk.)    568. 

54.  United  States. — Railroad  Co.  v.  Man- 
ufacturing Co.,  16  Wall.  318,  21  L.  Ed. 
297;  Insurance  Co.  v.  Railroad  Co.,  104 
U.  S.  146,  26  L.  Ed.  679;  Myrick  v.  Mich- 
igan Cent.  R.  Co.,  107  U.  S.  102,  27  L. 
Ed.  325,  1  S.  Ct.  425;  Railroad  Co.  v. 
Pratt,  22  Wall.  133,  22  L.  Ed.  827,  49 
How.  Prac.  84;  Pennsylvania  R.  Co.  v. 
Jones,  155  U.  S.  333,  39  L.  Ed.  176,  15  S. 
Ct.  136;  Northern  Pac.  R.  Co.  v.  Ameri- 
can Trading  Co.,  195  U.  S.  439,  49  L.  Ed. 
269,  25  S.  Ct.  84;  North  Pennsylvania  R. 
Co.  V.  Commercial  Nat.  Bank,  123  U.  S. 
727,  31  L.  Ed.  287,  8  S.  Ct.  366;  Texas, 
etc.,  R.  Co.  V.  Reiss,  183  U.  S.  021,  46  L. 
Ed.  358,  22  S.  Ct.  253;  Southern  Pac.  Co. 


V.  Interstate  Commerce  Comm.,  200  U. 
S.  536,  50  L.  Ed.  585,  26  S.  Ct.  330;  Atchi- 
son, etc.,  R.  Co.  V.  Denver,  etc.,  R.  Co., 
110  U.  S.  667,  28  L.  Ed.  291,  4  S.  Ct.  185; 
Louisville,  etc.,  R.  Co.  v.  West  Coast  Na- 
val Stores  Co.,  198  U.  S.  483,  49  L.  Ed. 
1135,  25  S.  Ct.  745;  Powhatan  Steam- 
boat Co.  V.  Appomattox  R.  Co.,  24  How. 
247,    16    L;.  Ed.    682. 

Connecticut. — Elmore  v.  Naugatuck  R. 
Co.,  23  Conn.  457,  63  Am.  Dec.  143. 

Michigan. — Detroit,  etc.,  R.  Co.  v.  Mc- 
Kenzie,  43   Mich.  609,  5   N.  W.  1031. 

Minnesota. — Ortt  v.  Minneapolis,  etc., 
R.  Co.,  36  Minn.  396,  31   N.  W.  519. 

Mississippi. — Crawford  v.  Southern  R. 
Ass'n,   51   Miss.  222,  24  Am.  Rep.  626. 

West  Virginia. — Roy  v.  Chesapeake,  etc., 
R.  Co.,  61  W.  Va'.  616,  57  S.  E.  39,  31  L. 
R.  A.,  N.  S.,  1. 

The  implied  obligation  of  a  common 
carrier,  arising  from  its  relation  to  the 
public,  is  limited  by  the  termini  of  its 
own  route;  and  the  fact  that  it  has  con- 
nections with,  other  routes,  extending  be- 
yond its  own  termini,  which  it  does  not 
operate,  control,  or  own,  does  not,  in 
the  absence  of  a  special  contract  so  to 
do,  make  it  liable  as  a  common  carrier 
for  a  failure  to  carry,  or  to  furnish  means 
to  carry,  merchandise  over  such  other 
routes.  Pittsburgh,  etc.,  R.  Co.  v.  Mor- 
ton, 61  Ind.  539,  28  Am.  Rep.  682;  Peet 
V.  Chicago,  etc.,  R.  Co.,  20  Wis.  594,  91 
Am.    Dec.    446. 

In  the  absence  of  a  special  contract, 
where  it  is  necessary  for  a  carrier  to  de- 
liver the  shipment  to  another  carrier  be- 
fore the  point  of  destination  is  reached, 
the  liability  of  the  first  carrier  ceases 
when  it  has  safely  carried  and  delivered 
the  shipment  to  the  second  without  un- 
reasonable delay.  Chicago,  etc.,  R.  Co. 
V.  Woodward,  72  N.  E.  558,  73  N.  E.  810, 
164    Ind.    360. 

In  the  absence  of  a  special  contract 
to  the  contrary,  a  carrier's  duty  is  com- 
pletely discharged  by  a  safe  carriage  to 
the  end  of  its  own  line,  where  a  connect- 
ing carrier  may  be  ready  to  continue  the 
transportation  on  the  designated  route. 
Howard  v.  Chesapeake,  etc.,  R.  Co.,  11 
App.   D.   C.  300. 

Where  a  common  carrier  accepts 
freight  for  a  place  beyond  his  usual 
route,  he  must,  unless  he  stipulates  oth- 
erwise, deliver  it  at  the  end  of  his  route 
to  some  other  competent  carrier  carry- 
ing to  the  place  of  address,  or  connected 
with  those  who  thus  carry,  and  his  lia- 
bility ceases  on  such  delivery.     St.  Louis, 
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Designation  in  Bill  of  Lading  of  Point  of  Destination. — In  absence  of 
statute  or  act  of  congress,  the  mere  designation  in  the  bill  of  lading  of  a  point  in 
another  state  as  the  point  of  destination  does  not  make  the  contract  one  for 
through  transportation,  where  the  other  provisions  indicate  limitation  of  the  ini- 
tial carrier's  liability  to  damages  occurring  on  its  own  line.^^ 

Taking  of  Through  Fare  on  Receipt  of  Goods. — In  some  states  it  has  been 
held  that  a  contract  whereby  liabihty  of  a  carrier  is  sought  to  be  sustained  be- 
yond carriage  and  delivery  to  a  connecting  line  will  not  be  inferred  from  the  tak- 
ing of  through  fare  on  receipt  of  the  goods.^^  But  in  New  York  it  has  been  held 
that  a  carrier  who  receives  goods  for  transportation,  addressed  to  a  point  on  the 
line  of  a  connecting  carrier,  and  charges  and  receives  a  price  for  the  entire  dis- 
tance, contracts  that  the  goods  shall  be  carried  through  for  the  price  paid,  and  is 
bound  for  the  risks  of  a  common  carrier  to  the  place  of  destination.^'' 


etc.,  R.  Co.  V.  McGivney,  91  Pac.  693,  19 
Okla.  361. 

The  law  is  well  settled  in  Massachu- 
setts that  a  corporation  established  for 
the  transportation  of  goods  for  hire  be- 
tween certain  points,  and  receiving  goods 
directed  to  a  more  distant  place,  is  not 
responsible  beyond  the  end  of  its  own 
line  as  a  common  carrier,  but  only  as 
a  forwarder,  unless  it  makes  a  positive 
agreement  extending  its  liability.  Nut- 
ting V.  Connecticut  River  R.  Co.  (Mass.), 

I  Gray  502;  Judson  v.  Western  R.  Corp. 
(Mass.),  4  Allen  520,  81  Am.  Dec.  718; 
Darling  v.  Boston,  etc.,  R.  Corp.  (Mass.), 

II  Allen  295;  Burroughs  v.  Norwich,  etc., 
R.  Co.,  100  Mass.  26,  1  Am.  Rep.  78. 

A  railroad  corporation,  receiving  goods 
for  transportation  to  a  place,  situated 
beyond  the  line  of  their  road,  on  another 
railroad,  which  connects  with  theirs,  but 
with  the  proprietors  of  which  they  have 
no  connection  in  business,  and  taking 
pay  for  the  transportation  over  their 
own  road  only,  are  not  liable,  in  the  ab- 
sence of  any  special  contract,  for  the 
loss  of  the  goods,  after  their  delivery  to 
the  proprietors  of  the  other  railroad. 
Nutting  V.  Connecticut  River  R.  Co. 
(Mass.),   1    Gray   502. 

Where  goods  are  delivered  to  a  rail- 
road company  for  transportation,  though 
marked  to  a  place  beyond  its  terminus, 
it  discharged  its  duty  by  safely  convey- 
ing over  its  own  road,  and  delivering 
to  the  next  connecting  road,  in  the  us- 
ual line  of  carriage,  towards  the  point  of 
destination;  there  having  been  no  spe- 
cial contract  binding  it  to  deliver  the 
goods  to  such  destination,  nor  transpor- 
tation agreement  between  the  two  con- 
necting carriers.  Phillips  v.  North  Car- 
olina R.   Co.,  78   N.   C.  294. 

The  liability  of  an  intermediate  com- 
mon carrier  for  the  safety  of  goods  de- 
livered to  him  for  carriage  is  discharged 
by  their  delivery  to  and  acceptance  by  a 
succeeding  carrier  or  his  authorized 
agent.  Pratt  v.  Railway  Co.,  95  U.  S. 
43,  24  L.  Ed.  336;  Huntting  Elevator  Co. 
V.  Bosworth,  179  U.  S.  415,  45  L.  Ed.  256, 
21  S.  Ct.  183;  Chicago,  etc.,  R.  Co.  v. 
Bosworth,  179  U.  S.  442,  45  L.  Ed.  267, 
21  S.  Ct.  183;  Rau  v.  Bosworth,  179  U.  S. 


443,  45  L.  Ed.  268,  21  S.  Ct.  194;  Bos- 
worth V.  Carr,  etc.,  Co.,  179  U.  S.  444,  45 
L.  Ed.  268,  21  S.  Ct.  194. 

An  intermediate  connecting  carrier  is 
bound  to  safely  carry,  with  reasonable 
dispatch,  the  shipment  over  its  own 
road,  and  to  safely  and  promptly  deliver 
it  to  the  next  connecting  carrier,  and  the 
acceptance  of  goods  directed  to  a  point 
off  the  carrier's  line  is  not  a  sufificient 
basis  for  the  implicaton  of  a  contract  ex- 
tending its  liability  beyond  its  terminals. 
Shockley  v.  Pennsylvania  R.  Co.,  109 
Md.  123,  71  Atl.  437. 

55.  Designation  in  bill  of  lading  of 
point  of  destination. — Reid  v.  Southern 
R.  Co.,  69  S.   E.  618,  153   N.  C.  490. 

56.  Taking  of  through  fare  on  receipt 
of  goods. — Washburn,  etc.,  Mfg.  Co.  v. 
Providence,  etc.,  R.  Co.,  113  Mass.  490; 
Roy  V.  Chesapeake,  etc.,  R.  Co.,  61  W. 
Va.  616,  57  S.  E.  39,  31  L.  R.  A.,  N.  S.,  1. 

A  railroad  company,  liable  as  a  com- 
mon carrier  within  the  termini  of  its  own 
line,  is  not  liable  as  such  beyond  its  own 
line,  unless  it  has  assumed  such  liability 
by  special  contract,  notwithstanding  the 
payment  to  it  of  through  freight.  Pied- 
mont Mfg.  Co.  V.  Columbia,  etc.,  R.  Co., 
19   S.    C.   353. 

In  case  for  money  delivered  to  an  ex- 
press company  to  be  sent  beyond  its 
route,  it  appeared  plaintiff  paid  charges 
through  and  received  a  receipt  for  the 
money  to  be  sent  and  for  the  payment. 
The  express  agent  told  plaintiff  he  could 
not  bill  beyond  a  certain  point,  and, 
when  plaintiff  insisted  on  paying  through, 
the  agent  estimated  the'cost  for  carriage 
on  the  connecting  line,  and  told  him  if 
it  should  be  more  he  would  have  to  pa;y 
it.  Held,  that  there  was  not  a  special 
contract  to  carry  to  destination.  Hadd 
V.  United  States,  etc.,  Exp.  Co.,  52  Vt. 
335,   36   Am.   Rep.   757. 

57.  Condict  v.  Grand  Trunk  R.  Co.  (N. 
Y.),  4  Lans.  106,  affirmed  in  54  N.  Y.  500. 

In  such  case  the  carrier  in  the  absence 
of  proof  of  its  authority  to  contract  as 
agent  for  the  connecting  lines,  must  be 
presumed  to  contract  for  the  whole  dis- 
tance on  its  own  account.  Condict  v. 
Grand  Trunk  R.  Co.  (N.  Y.),  4  Lans. 
106,   affirmed   in   54   N.   Y.   500. 
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Requiring  Guaranty  of  Payment  of  Through  Freight. — In  Georgia  it  has 
been  held  that  where  goods  are  shipped  under  a  through  bill  of  lading,  the  initial 
line  taking  from  the  shippers  a  guaranty  of  the  freight  charges  for  the  entire 
route,  the  contract  constitutes  a  through  contract  of  shipment.^^  But  in  Mis- 
sissippi it  has  been  held  that  the  fact  that  a  carrier  requires  from  the  shipper  a 
guaranty  of  payment  of  through  freight  is  not  conclusive  that  it  undertakes  the 
responsibility  of  delivering  the  goods  at  the  point  of  destination. ^^ 

Notice  of  Through  Rates  Posted  in  Station  of  Initial  Carrier. — ^A  con- 
tract for  through  carriage  is  not  to  be  inferred  from  the  fact  that  the  charges  for 
through  transportation  are  posted  in  the  station  of  the  initial  carrier.®** 

Provision  in  Shipping  Receipt  for  Exchange  for  Through  Bill  of  Lad- 
ing.— A  contract  for  through  carriage  is  not  to  be  inferred  from  a  notice  on  the 
margin  of  a  shipping  receipt  that  it  may  be  exchanged  for  a  through  bill  of  lad- 
ing.^ ^ 

Waybill. — Where  a  waybill  speaks  of  goods  as  to  be  transported  over  the 
whole  route  by  the  initial  carrier,  this  is  evidence,  whether  looked  upon  as  a  con- 
tract or  a  declaration  or  admission,  from  which  the  jury  may  infer  a  contract  for 
through  carriage. ®2  But  an  undertaking  by  a  carrier  to  transport  beyond  the 
terminus  of  its  line  can  not  be  implied  from  the  mere  fact  that  a  waybill  on  its 
face  indicates  that  the  goods  were  consigned  to  parties  beyond  the  carrier's  termi- 
nus.^^  The  fact  that  a  car  is  waybilled  to  a  particular  place  is  no  evidence  of  a 
contract  of  through  transportation,  but  merely  shows  the  destination  of  the  car.^* 
Waybills  issued  to  a  shipper  which  contain  separately  entered  charges  for  trans- 
portation from  the  point  of  shipment  to  the  terminus  of  the  carrier,  and  from 
such  terminus,  over  a  connecting  line,  to  the  place  of  destination  of  the  ship- 
ment, do  not  constitute  an  express  contract  on  the  part  of  the  carrier  to  carry 
the  property  from  the  point  of  shipment  to  the  place  of  destination,  which  will 
render  it  liable  for  losses  occurring  beyond  its  line.^^ 

Traffic  Arrangements  between  Carriers. — See  ante,  "Construction,''  § 
3600. 

§  3605.  Eifect  of  Contract  and  Liability  for  Breach  Thereof. — Lia- 
abUity  for  Default  of  Connecting  Carriers. — Where  a  carrier  contracts  to 
carry  to  some  point  beyond  the  end  of  its  route,  all  connecting  lines  are  its 
agents,  for  whose  default  it  is  responsible.®^ 

58.  Requiring  guaranty  of  payment  of  61.  Provision  in  shipping  receipt  for 
tlirougli  freight. — Central  R.,  etc.,  Co.  v.  exchange  for  through  bill  of  lading. — 
Georgia  Fruit,  etc.,  Exch.,  91  Ga.  389,  17  Myrick  v.  Michigan  Cent.  R.  Co.,  107  U. 
S.    E.    904.  S.    102,    37    L.    Ed.    335,    1    S.    Ct.   435. 

59.  Illinois  Cent.  R.  Co.  v.  Kerr,  68  62.  Waybill.— Railroad  Co.  v.  Pratt 
Miss.    14,   8    So.   330.  (U.    S.),   23   Wall.   133,   32   L.   Ed.   827,   49 

60.  Notice   of   through   rates   posted  in  How.  Prac.  84. 

station       of      initial     carrier. — Myrick     v.  Defendant  received  a  car  load  of  stock 

Michigan  Cent.   R.   Co.,  107   U.  S.  102,  37  destined  to  a  point  beyond  its  lines.  The 

L.    Ed.    335,    1    S.    Ct.    435.  waybill    recited    that    the    stock    was    re- 

"Such  notices  are  usually  found  in  sta-  ceived    for    transportation    to    that   point, 

tions    on   lines   which   connect  with   other  and  plaintiff  received  a  free  drover's  pass 

lines,    and    they    furnish    important    infor-  thereto.     Held,  that  there  was  an  implied 

mation     to    shippers,    who    naturally     de-  contract   to   deliver   the   property  at  such 

sire    to   know    what    the    charges    are    for  point,   making  defendant   liable   for  losses 

through  freight  as  well  as  for  those  over  occurring    on   a    connecting   line.      Morse 

a:    single    line.      It   would    be    unfortunate  v.    Brainerd,   41   Vt.    550. 

if    this    information    could    not    be    given  63.  St.  Louis  Ins.  Co.  v.  St.  Louis,  etc., 

by    a    public    notice    in    the    station    of    a  R.  Co.,  104  U.  S.  146,  36  L.  Ed.  679. 

company    without     subjecting    that     com-  64.  Herring  v.  Chesapeake,  etc.,  R.  Co., 

pany,  if  freight  is  taken  by  it,  to  respon-  45  S.  E.  322,  101  Va.  778. 

sibility    for    the    manner    in    which    it    is  65.   Taylor   v.    Maine    Cent.    R.    Co.,    87 

carried    on    intermediate    and    connecting  Me.   399,   32   Atl.   905. 

lines   to   the   end   of  the   route."     Myrick  66.    Liability   for   default   of   connecting 

V.   Michigan   Cent.   R.   Co.,   107  U.   S:  103,  carriers. — Schwartz    v.     Panama     R.    Co., 

27  L.   Ed.  325,  1  S.  Ct.  425.  155    Cal.   743,   103   Pac.   196. 
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Acceptance  of  Goods  for  Through  Transportation  without  Prepay- 
ment of  Charges. — A  carrier,  by  accepting  goods  for  through  transportation 
without  prepayment  of  charges,  agrees  that  no  demand  for  charges  will  be  made 
before  the  point  of  destination  is  reached;  and  an  intermediate  carrier,  by  re- 
ceiving the  freight  under  the  contract,  impliedly  makes  the  same  representation, 
and  both  carriers  are  bound  to  see  that  no  damages  result  to  the  shipper  from  a 
demand  for  prepayment  of  charges  made  by  a  third  carrier.*'^ 

Duty  to  Unload,  Feed  and  Water  Live  Stock, — Where  a  railroad  com- 
pany undertakes  to  transport  live  stock  to  a  point  beyond  its  own  line,  on  the 
line  of  another  company,  and  on  arrival  of  the  train  at  the  junction  it  is  found 
that  they  can  not  be  forwarded  immediately,  and  that  they  need  to  be  unloaded, 
fed,  and  watered,  the  duty  of  the  initial  carrier  to  see  that  this  is  done  can  not 
be  imposed  on  the  owner;  and  this,  although  he  is  accompanying  the  stock  un- 
der a  contract  that  he  shall  take  care  of  them  while  in  transit."® 

Liability  for  Failure  to  Deliver  at  Point  of  Destination. — Where  a  rail- 
road company  accepts  goods  marked  to  a  destination  beyond  the  terminus  of  its 
road,  it  is  liable  for  failure  to  deliver  at  that  point,  unless  there  was  a  contrary 
custom  or  usage  known  to  the  shipper  at  the  time  the  goods  were  shipped."^ 

Liability  for  Misdelivery. — If  a  carrier  makes  itself  responsible  by  contract 
to  transport  freight  beyond  the  terminus  of  its  own  route,  or  if  an  agreement  to 
do  so  can  be  fairly  inferred  from  the  bill  of  lading,  it  will  be  liable  for  a  misde- 
livery of  the  goods  by  another  carrier,  to  whom  it  has  delivered  them  to  be  car- 
ried to  their  ultimate  destinationJ" 

Liability  for  Delivery  without  Presentation  of  Bill  of  Lading. — Where 
the  terms  of  a  contract  for  the  shipment  of  goods  by  a  railroad  company,  to  a 
point  not  upon  the  line  of  its  road,  specify  that  the  property  shall  not  be  delivered 
except  upon  a  bill  of  lading,  the  delivery  of  the  goods  by  such  company  to  one  of 
its  connecting  lines,  to  be  forwarded,  accompanied  by  the  necessary  information 
regarding  the  delivery,  relieves  the  company  of  any  liability  for  its  delivery 
without  the  presentation  of  the  bill  of  lading.''' ^ 

Liability  for  Overcharge. — Where  a  railroad  company  quotes  to  a  shipper 
a  freight  rate  to  a  point  beyond  its  line,  and  by  mistake  the  rate  quoted  is  less 
than  the  usual  rate,  and  such  mistake  causes  the  shipper  to  change  his  status  to 
his  injury,  the  company  will  be  liable  for  the  overcharge  paid  by  the  shipper.''^ 
A  through  billing  contract  for  the  transportation  of  cattle,  exempting  the  car- 
rier from  liability  "for  anything  beyond"  its  line,  "excepting  to  protect  the 
through  rate  of  freight  named  therein,"  does  not  make  the  initial  carrier  liable 
for  conversion,  on  the  refusal  of  a  connecting  line  to  deliver  the  cattle,  except  on 
payment  of  a  greater  rate  of  freight.''^ 

67.  Acceptance  of  goods  for  through  A  railroad  quoted  to  a  shipper  a  rate 
transportation  without  prepayment  of  on  grain  from  Nebraska  to  Colorado, 
charges. — Bird  7).  Soutliern  R.  Co.,  43  S.  but  by  mistake  the  rate  quoted  was  less 
W.  451,  99  Tenn.  719,  63  Am.  St.  Rep.  than  the  usual  rate.  The  shipper,  rely- 
856.  ing  thereon,  sold  grain  to  parties  in  Col- 

68.  Duty  to  unload,  feed  and  water  orado,  .basing  the  price  on  such  freight 
live  stock. — Dunn  v.  Hannibal,  etc.,  R.  rate;  the  purchasers  to  pay  such  freight 
Co.,    68    Mo.    368.  on   its    delivery,   and   the    shipper   guEiran- 

69.  Liability  for  failure  to  deliver  at  tyi"g  that  the  rate  should  not  exceed 
point  of  destination.— Mulligan  v.  Illi-  the  one  quoted.  The  grain  was  shipped 
nois  Cent.  R.  Co.,  36  Iowa  181.  14  Am.  to  the  purchasers  m  Colorado.  The  last 
Rep    514  earner,  before  it  would  deliver  the  grain, 

70.  Liability  for  misdelivery.-Clyde  v.  jonipe/'ed  the  purchasers  to  pay  a  higher 
Hiihhard  RR  Pa  3«iS  freight  rate  than  that  quoted.  The 
htubbard  88  fa.  358.  _  shipper  then  paid  to  the  purchasers  this 
^■l-  J^.^^iy^'^'^  without  presentation  of  excessive  freight.  Held,  that  the  railway 
bill  of  lading.— Rickerson  Roller-Mjll  Co.  company  was  liable  for  the  overcharge 
V.  Grand  Rapids,  etc.,  R.  Co.,  67  Mich.  paid  by  the  shipper.  Missouri  Pac.  R. 
110,   34   N.    W.    269.  Co.   V.    Crowell    Lumber,    etc.,   Co.,    70    N. 

72.    Liability   for    overcharge. — Missouri      W.   964,   51   Neb.   293. 
Pac.  R.  Co.  V.  Crowell  Lumber,  etc.,  Co.,  73.   Little   Rock,   etc.,   R.   Co.   v.   Odom. 

51   Neb.   293,   70   N.   'W.   964.  63    Ark.    336,    38    S.    W.    339. 
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No  Liability  for  Live  Stock  Loaded  at  Point  beyond  Terminus. — Where 
a  carrier  contracted  to  ship  live  stock  beyond  its  own  line  on  a  connecting  line, 
it  is  not  liable  to  the  consignor  for  stock  loaded  at  a  point  beyond  its  terminus, 
and  for  which  the  consignor  accepted  a  bill  of  lading  from  the  carrier  operating 
the  road  at  such  placeJ* 

That  Connecting  Carrier  Will  Not  Receive  Goods  Will  Not  Excuse 
Performance  of  Contract. — Where  a  railroad  company  by  special  contract, 
agrees  to  deliver  goods  at  a  particular  place  on  the  line  of  a  connecting  carrier, 
it  is  not  excused  from  performing  the  contract  by  the  fact  that  the  connecting 
carrier  will  not  receive  the  goods  from  it  because  of  a  lack  of  cars  in  which  to 
forward  themJ^ 

§§  3606-3612.  Delivery  to  Succeeding  Carrier— §  3606.  Duty  to 
Deliver  to  or  Notify  Succeeding  Carrier. — ^As  between  connecting  carriers, 
the  duty  of  the  one  in  possession  at  the  end  of  its  route  is  to  deliver  the  goods 
to  the  succeeding  carrier  or  notify  it  of  their  arrival,  and  until  this  is  done,  the 
former  remains  liable  as  common  carrier .'^^    The  duty  to  deliver  to  the  connecting 


74.  No  liability  for  live  stock  loaded  at 
point  beyond  terminus. — Hartley  v.  St. 
Louis,  etc.,  R.  Co.,  115  Iowa  612,  89  N. 
W.    88. 

75.  That  connecting  carrier  will  not 
receive  goods  will  not  excuse  perform- 
ance of  contract — East  Tennessee,  etc., 
R.  Co.  V.  Nelson,  41  Tenn.  (1  Coldw.) 
272. 

76.  Duty  to  deliver  to  or  notify  suc- 
ceeding carrier. — United  States. — Texas, 
etc.,  R.  Co.  V.  Reiss,  183  U.  S.  631,  46  L. 
Ed.  358,  22  S.  Ct.  253;  Texas,  etc.,  R.  Co. 
V.  Callender,  183  U.  S.  632,  46  h.  Ed.  362, 
23  S.  Ct.  257;  Myrick  v.  Michigan  Cent. 
R.  Co.,  107  U.  S.  102,  37  L.  Ed.  335,  1  S. 
Ct.  435;  Railroad  Co.  v.  Manufacturing 
Co.,  16  Wall.  318,  31  L.  Ed.  297;  Railroad 
Co.  V.  Pratt,  22  Wall.  123,  23  L.  Ed.  837, 
49  How.  Prac.  84. 

Minnesota., — Wehman  v.  Minneapolis, 
etc.,  R.  Co.,  58  Minn.  32,  59  N.  W.  546. 

New  York. — Mills  v.  Michigan  Cent. 
R.   Co.,  45  N.  Y.  633,  6  Am.  Rep.  152. 

If  the  road  of  the  company  connects 
with  other  roads,  and  goods  are  received 
for  transportation  beyond  the  termina- 
tion of  its  own  line,  there  is  superadded 
to  its  duty  as  a  common  carrier  that  of 
forwarded  by  the  connecting  line — that 
is,  to  deliver  safely  the  goods  to  the  next 
carrier  on  the  route  beyond.  Texas,  etc., 
R.  Co.  V.  Reiss,  183  U.  S.  631,  46  L.  Ed. 
358,  33  S.  Ct.  253;  Texas,  etc.,  R.  Co.  v. 
Callender,  183  U.  S.  633,  46  L.  Ed.  362, 
23  S.  Ct.  257;  Myrick  v.  Michigan  Cent. 
R.  Co.,  107  U.  S.  103,  37  E.  Ed.  325,  1  S. 
Ct.  435;  Railroad  Co.  v.  Manufacturing 
Co.  (U.  S.),  16  Wall.  318,  31  L.  Ed.  297; 
Seasongood  v.  Tennessee,  etc.,  Transp. 
Co.,  31  Ky.  L.  Rep.  1143,  54  S.  W.  193, 
49  L.  R.  A.  370;  Louisville,  etc.,  R.  Co.  v. 
Central  Stockyards  Co.,  30  Ky.  L.  Rep. 
18,  97  S.  W.  778;  Fremont,  etc.,  R.  Co. 
V.  Waters,  50  Neb.  593,  70  N.  W.  235; 
Dunson  v.  New  York  Cent.  R.  Co.  (N. 
Y.),   3   Lans.   365. 

It  is  the  duty  of  the  carrier,  in  the  ab- 


sence of  any  special  contract,  to  carry 
safely  to  the  end  of  his  line,  and  to  de- 
liver to  the  next  carrier  in  the  route  be- 
yond. Railroad  Co.  v.  Pratt  (U.  S.),  32 
Wall.  133,  33  L.  Ed.  837,  49  How.  Prac. 
84. 

A  carrier  who  has  received  goods  for 
transportation  over  his  line,  and  which 
are  then  to  be  delivered  to  another  car- 
rier for  transportation,  can  not  relieve 
himself  of  the  common-law  liability  of 
insurer  until  he  has  actually  delivered 
them  to  such  other  carrier.  Illinois  Cent. 
R.  Co.  V.  Mitchell,  68  111.  471,  18  Am. 
Rep.   564. 

One  carrier  of  a  connecting  line  which 
has  finished  its  part  of  the  transporta- 
tion by  carrying  the  goods  to  the  termi- 
inus  of  its  line,  is  still  bound  to  turn  it 
over  to  the  next  carrier  or  to  take  care 
of  it  a  reasonable  time  for  the  purpose 
of  so  turning  it  over.  Union  Dray  Line 
Co.   V.    Hurt,   30    Ga.   798. 

An  initial  carrier  must  give  notice  to 
connecting  lines  of  the  arrival  of  cattle 
at  the  terminus  of  its  line  for  transship- 
ment over  the  connecting  line.  Louis- 
ville, etc.,  R.  Co.  V.  Bourne,  16  Ky.  L. 
Rep.   835,  39   S.  W.   975. 

A  railroad  company  which  accepted  a 
shipment,  to  be  forwarded  beyond  its 
terminus,  must,  in  order  to  devest  its 
liability  as  carrier,  either  deliver  the 
goods  to  the  succeeding  carrier,  or  give 
him  notice  that  they  are  ready  for  de- 
livery, and  afford  a  reasonable  time  to 
remove  them,  and,  in  the  event  of  their 
nonremoval,  provide  storage  or  do  some 
act  indicating  a  renunciation  of  relation 
of  carrier.  Mills  v.  Michigan  Cent.  R. 
Co.,  45  N.  Y.  633,  6  Am.  Rep.  153. 

Where  goods  shipped  must  pass  through 
the  hands  of  several  intermediate  car- 
riers before  arriving  at  the  place  of  their 
destination,  the  duty  of  each  is  to  deliver 
them  safely,  at  the  end  of  his  route,  to 
the  next  carrier  on  the  route  beyond; 
and   until  he   has  made   this   delivery,  ei- 
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carrier  is  in  some  states  enforced  by  express  statutory  enactment^''  Where  a 
railroad  company  transports  horses  beyond  its  own  line,  it  assumes  the  duty 
of  delivering  them  at  the  terminus  if  its  road  to  the  connecting  carrier  in  a  car 
suitable  to  transport  them  to  their  final  destination^* 

When  Delivery  to  Succeeding  Carrier  Not  Required. — Where  the  line 
of  the  succeeding  carrier  is  not  connected  with  the  road  of  the  initial  carrier 
for  the  purpose  of  shipping  freight,  and  there  is  no  agent  at  the  junction  of 
the  two  roads,  whose  business  it  is  to  receive  and  forward  freight,  there  is  no 
obligation  upon  the  initial  carrier  to  deliver  freight  received  by  it  to  such  suc- 
ceeding carrierJ^  Where  a  railroad  company  has,  by  building  stock  yards,  or 
by  contract  with  a  stock  yards  company,  made  adequate  provision  for  the  dis- 
charge of  its  duty  as  a  common  carrier  with  respect  to  live  stock  shipped  over 
its  line  to  a  city,  it  is  not  required  by  the  common  law  to  make  delivery  of  stock 
consigned  to  such  city  to  connecting  roads  for  delivery  at  other  stock  yards 
therein.** 

Effect  of  Requiring  of  Shipper  an  Advance  Deposit  Equal  to  Freight 
Charges  for  Entire  Distance. — Where  a  railroad,  receiving  goods  marked  to 
a  place  beyond  its  terminus,  requires  of  the  shipper  an  advance  deposit  equal  to 
the  amount  to  be  earned  by  the  several  carriers  over  the  entire  distance,  it  is 
bound  to  so  deliver  the  goods  in  the  possession  of  the  carrier  connecting  with  it 
as  to  place  the  latter  under  the  same  obligation  as  if  the  goods  had  been  re- 
ceived from  the  consignor  with  advance  payment  of  freight.*^ 


ther  actually  or  by  notice  to  the  next 
carrier  or  to  the  owner  or  consignee  of 
their  arrival,  and  a  reasonable  opportu- 
nity afterwards  to  remove  them,  he  will 
be  held  liable  for  damages  in  case  of  their 
loss  or  injury.  McDonald  v.  Western 
R.  Corp.,  34  N.  _Y.  497. 

77.  The  Georgia  act  of  1874  as  amended 
by  the  acts  of  1883-83,  p.  145,  which  re- 
quires that  the  railroad  company  shall, 
at  its  terminus  or  any  intermediate 
point,  switch  off  and  deliver  to  a  con- 
necting road  having  the  same  gauge,  all 
cars  passing  over  the  line  of  the  former 
or  any  portion  of  the  same  containing 
goods  or  freights  consigned  to  any  point 
over  or  beyond  such  connecting  roads, 
merely  requires  that  if  the  initial  com- 
pany receive  cars  from  another  line  con- 
signed to  a'  point  beyond  its  terminus 
it  shall  deliver  them  to  the  connecting 
road  running  to  that  point,  and  is  not 
intended  to  compel  one  carrier  to  furnish 
its  own  cars  to  another  without  compen- 
sation for  their  use.  The  fact  that  the 
initial  carrier  did,  in  other  instances, 
ship  cars  to  its  terminal  point  and  thence 
over  the  connecting  line,  does  not  af- 
fect the  case.  Therefore,  where  cotton 
was  delivered  to  a  railroad  company  for 
shipment  to  its  own  terminus  and  thence 
to  another  point  over  a  connecting  line 
of  the  same  gauge  of  track,  but  the  ini- 
tial company  refused  to  issue  through 
bills  of  lading  on  full  carload  lots, 
though  the  shippers  offered  to  pay  com- 
mission rates  for  doing  so,  and  upon 
this  refusal  the  shippers  took  local  bills 
of  lading  to  the  terminus  of  the  initial 
company  and  then  notified  its  agents  to 
deliver  the  cotton  to  the  connecting  line 
all   in    carload    lots,    and   this   not    being 


done,  they  were  compelled  to  haul  it  on 
drays  to  the  warehouse  of  the  connect- 
ing line,  there  was  no  liability  on  the 
part  of  the  initial  company  for  damages 
or  the  penalty  prescribed  in  the  act  of 
1874  as  amended  by  the  act  of  1883. 
Coles  V.  Central  R.,  etc.,  Co.,  86  Ga.  251, 
13   S.  E.  749. 

Under  Georgia  act  of  1874,  as  incor- 
porated in  the  Code  of  1883,  §  719(q)  et 
seq.  (Ga.  Gode  of  1895,  §  3312  et  seq.), 
and  the  amendatory  act  of  September 
38,  1883,  requiring  railroad  companies, 
at  their  termini  or  any  intermediate 
point,  to  switch  off  and  deliver  to  a 
connecting  road  having  the  same  gauge 
all  cars  passing  over  their  lines  or  any 
"portion  of  the  same  containing  goods 
or  freight  consigned  to  any  point  over 
or  beyond  such  connecting  road,  it  is 
required  that  a  railroad  company  which 
receives  cars  from,  another  line  consigned 
to  a  point  beyond  its  terminus  shall  de- 
liver them  to  the  connecting  road 
which  runs  to  the  point  to  which  the 
goods  are  consigned.  Central  R.,  etc., 
Co.  V.   Skellie,   86   Ga.   686,   13  S.   E-   1017. 

78.  Duty  to  deliver  horses  in  suitable 
car. — Eckert  v.  Pennsylvania  R.  Co.,  60 
Atl.  781,  311  Pa.  £67,  107  Am.  St.  Rep. 
571. 

79.  When  delivery  to  succeeding  car- 
rier not  required. — St.  Louis,  etc.,  R. 
Co.  V.    Marrs,   60   Ark.   637,   31   S.   W.   43. 

80.  Central  Stock  Yards  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  118  Fed.  113,  55  C.  C. 
A.  63,  63  L.  R.  A.  213,  affirmed  in  34  S. 
Ct.   339,    193   U.   S.   568,_  48   L.    Ed.   565. 

81.  Effect  of  requiring  of  shipper  an 
advance  deposit  equal  to  freight  charges 
for  entire  distance. — Palmer  v.  Chicago, 
etc.,  R.  Co.,  56  Conn.  137,  13  Atl.  818. 
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Storing  Goods  in  Its  Warehouse  Will  Not  Relieve  Carrier  of  Respon- 
sibility.— The  initial  or  intermediate  carrier  is  not  relieved  of  responsibility  by- 
unloading  the  goods  at  the  end  of  its  route  and  storing  them  in  its  warehouse 
without  delivery  or  notice  to  or  any  attempt  to  deliver  to  its  successor,*^  al- 
though it  has,  by  contract,  exempted  itself  from  liability  for  property  or  goods 
awaiting  further  conveyance.*^  But  it  has  been  held  that  where  the  initial  car- 
rier gives  notice  to  the  succeeding  carrier  to  take  the  goods,  and  the  latter  fails 
to  do  so  within  a  reasonable  time,  the  former  may  place  them  in  a  warehouse, 
and  that  from  that  time  his  liability  is  only  that  of  a  warehouseman. ** 

§  3607.  Mode  and  Sufficiency  of  Delivery.— Goods  Must  Be  Placed 
Where  Easily  Accessible  to  Succeeding  Carrier. — What  constitutes  a  good 
delivery  from  one  carrier  to  another  so  as  to  discharge  the  former  is  measured 
by  what  is  needful  to  be  done  in  putting  the  latter  in  full  possession  of  the  goods, 
and  no  delivery  accomplishes  this  unless  it  places  tjie  goods  where  they  are  easily 
accessible  to  the  latter.^^ 

Car  Placed  on  Transfer  Track  of  Connecting  Carrier. — A  carload  of 
freight  is  delivered  to  a  connecting  carrier  when  the  car  is  placed  on  its  transfer 
track,  and  it  is  notified  of  that  fact.*^     But  the  better  opinion  seems  to  be  that 


82.  Unloading  cind  storing  not  sufficient 
to  terminate  liability. — United  States. — • 
Texas,  etc.,  R.  Co.  v.  Reiss,  183  U.  S. 
621,  46  L.  Ed.  358,  22  S.  Ct.  253;  Texas, 
etc.,  R.  Co.  V.  Callender,  183  U.  S.  632, 
46  L.  Ed.  362,  22  S.  Ct.  257;  Railroad  Co. 
V.  Manufacturing  Co.,  16  Wall.  318,  21 
L.    Ed.    297. 

Iowa. — Bancroft  &  Co.  v.  Merchants' 
Despatch  Transp.  Co.,  47  Iowa:  262,  29 
Am.    Rep.    482. 

Michigan. — Condon  v.  Marquette,  etc., 
R.  Co.,  55  Mich.  218,  21  N.  W.  321,  54 
Am.   Rep.  367. 

Minnesota. — Lawrence  v.  Winona,  etc., 
R.  Co.,  15  Minn.  390,  Gil.  313,  2  Am. 
Rep.  130;  Wehman  v.  Minneapolis,  etc., 
R.    Co.,    58    Minn.   22,   59    N.   W.    546. 

Xew  York. — McDonald  v.  Western  R. 
Corp.,  34  N.   Y.   497. 

83.  Exemption  from  liability  where 
property  awaits  further  conveyance. — It 
can  not  reasonably  be  said  that  goods 
await  further  conveyance  within  the 
meaning  of  a  clause  in  a  bill  of  lading 
exempting  the  initial  carrier  from  liabil- 
ity for  goods  awaiting  further  convey- 
ance the  moment  they  have  been  un- 
loaded from  the  cars.  Property  does  not 
await  further  conveyance  until  it.  has 
become  the  duty  of  the  succeeding  car- 
rier to  take  it  further,  after  notification 
that  it  has  arrived  and  awaits  delivery 
to  it.  After  that  time  it  may  be  said  to 
await  further  conveyance,  but  up  to  that 
time  it  awaits  the  further  action  of  the 
railway  company.  Texas,  etc.,  R.  Co.  v. 
Reiss,  183  U.  S.  621,  46  L.  Ed.  358,  22  S- 
Ct.   253. 

84.  Placing  goods  in  warehouse  after 
notice  to  succeeding  carrier. — \A'ood  z: 
Milwaukee,  etc.,  R.  Co.,  27  Wis.  541,  9 
Am.   Rep.   465. 

Defendant  railroad  company  received 
cotton  from  a  connecting  carrier,  to  be 
transported    over    its    line,    and    delivered 


to  a  steamship  company  for  further 
shipment.  Before  it  was  tendered,  fire 
broke  out  in  two  of  the  cars,  and  on  a 
subsequent  tender  the  steamship  com- 
pany refused  to  receive  it,  deeming  it  in 
unsafe  condition,  and  the  steamer  on  which 
it  was  to  be  shipped  sailed  without  it. 
Notice  was  promptly  given  to  the  ship- 
per, and  instructions  asked  for,  but  none 
were  given.  Defendant  again  offered  the 
cotton  to  the  steamship  company  to  be 
taken  on  a  later  vessel,  but,  another  fire 
having  occurred  before  the  time  for  sail- 
ing, the  company  definitely  refused  to 
take  it.  The  owner  was  again  notified, 
and,  no  instructions  being  received,  de- 
fendant stored  the  cotton  subject  to  the 
owner's  order,  having  held  it  over  a 
month.  Defendant  was  in  no  way  re- 
sponsible for  the  fires  nor  for  the  condi- 
tion of  the  cotton.  Held,  that  it  had  dis- 
charged its  duty  by  tendering  the  cotton 
to  the  connecting  carrier,  and  notifying 
the  owner  of  its  refusal,  and  was  not  re- 
quired to  put  it  in  condition  and  again 
tender  it,  but  was  justified  in  storing  it 
to  await  the  owner's  orders.  Judgment 
116  Fed.  235,  affirmed  in  Buston  v.  Penn- 
sylvania R.  Co.,  119  Fed.  808,  56  C.  C.  A. 
320. 

85.  Goods  must  be  placed  where  easily 
accessible  to  succeeding  carrier. — Union 
Dray  Line  Co.  v.  Hurt,  30  Ga.  798. 

86.  Delivery  complete  when  car  placed 
on  transfer  track  and  notice  given. — Mc- 
Millan V.  Chicago,  etc.,  R.  Co.,  147  Iowa 
596,  124  N.  W.  1069,  35  R.  R.  R.  396,  58 
Am.  &  Eng.  R.  Cas.,  N.  S.,  396. 

But  in  a  Georgia  case,  where  the  evi- 
dence showed  a  prevailing  custom  of  the 
placing  of  a  car  by  a  railroad  on  the 
transfer  track  in  a  certain  town  main- 
tained by  such  company,  it  was  held  that 
it  was  not  a  delivery  of  the  car  to  the 
succeeding  carrier  under  such  custom  un- 
til the   car   was   actually   accepted  by   the 
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the  mere  placing  of  the  car  on  the  transfer  track  without  notice  does  not  consti- 
tute a  delivery.*'^ 

Delivery  at  Warehouse  Used  by  Both  Carriers  in  Common. — Where 
there  is  an  agreement  between  two  common  carriers  operating  connecting  lines 
for  the  carriage  of  freight  over  both  routes  at  an  agreed  price  to  be  divided  be- 
tween them,  and  where  they  have  at  the  point  of  connection  a  warehouse  used 
in  common  for  the  transfer  of  freight  from  one  line  to  the  other,  the  expense  of 
handling  being  paid  in  common,  a  delivery  of  freight  at  the  warehouse  by  one 
carrier  destined  to  pass  over  the  line  of  the  other,  with  notice  to  the  latter  of  its 
arrival  and  ultimate  destination,  places  it  in  the  possession  of  the  latter,  and 
imposes  upon  it  the  duties  and  liabilities  of  a  common  carrier  in  reference 
thereto.*^ 

Deposit  of  Goods  on  Carrier's  Wharf  or  Float. — Deposit  of  goods  by  a 
carrier  on  its  wharf  or  float,  and  notice  thereof  to  the  succeeding  carrier,  accom- 
panied by  a  request  to  remove  the  goods,  does  not  constitute  a  delivery  of  the 
goods  to  the  succeeding  carrier.*^ 

Delivery  at  Place  Agreed  on. — If  there  is  an  agreement  between  connecting 
carriers  that  property  intended  for  through  transportation  may  be  deposited  by 
the  initial  carrier  at  a  particular  place  without  express  notice  to  the  succeeding 
carrier,  such  deposit  amounts  to  notice,  and  is  a  delivery.^" 


train  crew  of  such  carrier,  whose  duty  it 
was  to  carry  it  to  the  place  to  which  the 
car  was  destined.  Seaboard,  etc.,  Rail- 
way V.  Friedman,  128  Ga.  316,  57  S.  E. 
778. 

87.  Necessity  of  notice. — A  railroad 
company  received  goods,  which  it  car- 
ried to  a'  certain  point,  and  there  placed 
the  cars  on  a  side  track  known  as  the 
"Y,"  which  belonged  to  a  connecting 
carrier,  but  was  constructed  for  and 
used  by  all  the  railroads  terminating 
there  in  transferring  freight  and  turning 
engines.  While  standing  there,  before 
notice  had  been  given  to  the  connecting 
carrier,  the  goods  were  destroyed  by  fire. 
Several  witnesses  testified  that  it  was 
a  custom  among  the  roads  to  regard  such 
circumstances  as  a  delivery,  but  others 
testified  that  the  freight  was  not  consid- 
ered as  delivered  until  hauled  to  the 
transfer  platform  of  the  receiving  road, 
examined,  and  checked  off  and  received 
by  the  clerk  of  such  road.  Held,  that 
there  was  no  delivery  to  the  second  car- 
rier, and  the  first  one  was  liable.  Ken- 
tucky, etc..  Fire  Ins.  Co.  v.  Western,  etc., 
R.   Co.,  67  Tenn.   (8   Baxt.)   268. 

In  Alabama  it  has  been  held  that  if, 
by  custom  or  course  of  dealing  between 
the  receiving  and  the  next  connecting 
carrier,  loaded  cars  are  switched  ofif  by 
the  former  on  a  side  track  of  the  latter's 
road,  for  immediate  transportation,  this 
amounts  to  delivery  to  the  latter  with- 
out further  notice,  but  if  they  are  to  re- 
main on  such  side  track  until  a  waybill 
is  furnished,  or  shipping  directions  are 
given,  there  is  no  delivery  to  such  con- 
necting carrier  until  this  is  done.  Mt. 
Vernon  Co.  v.  Alabama,  etc.,  R.  Co.,  92 
Ala.   296,   8   So.   687. 

But  in  Delaware  it  has  been  held  that 
the  delivery  of  cars  loaded  with  peaches 


by  one  railroad  company  to  a  connecting 
company  is  complete  the  moment  such 
cars,  which  belong  to  the  first  company, 
reach  the  point  of  connection  between 
the  two  companies  and  the  engine  is  cut 
loose  from  the  cars.  Truax  v.  Philadel- 
phia,  etc.,   R.   Co.    (Del.),   3   Houst.   233. 

88.  Delivery  at  warehouse  used  in  com- 
mon.— ^tna;  Ins.  Co.  v.  Wheeler,  49  N. 
Y.  616,  3  Am.  R.  Rep.  390,  affirming  5 
Lans.  480. 

89.  Deposit  of  goods  on  carrier's  wharf 
or  float. — The  fact  that  a  railroad  com- 
pany, which  had  delivered  cotton  on  a 
wharf,  to  be  loaded  on  a  steamer,  had 
notified  the  steamship  line  that  the  cot- 
ton was  ready,  and  asked  them  to  take  it 
away,  did  not  make  the  custody  of  the 
railroad  company  that  of  a  warehouse- 
man, instead  of  a  common  carrier.  Texas, 
etc.,  R.  Co.  V.  Clayton,  19  S.  Ct.  421,  173 
U.  S.  348,  43  L.  Ed.  725,  affirming  84  Fed. 
305,   28   C.   C.  A.   142. 

Goods  had  been  discharged  from  the 
barge  of  a  North  river  carrier  to  his 
"float"  in  the  Albany  basin,  and  notice 
repeatedly  given  to  the  forwarders  to 
wiiom  they  were  directed  to  take  them, 
when  they  were  destroyed  by  fire.  Held, 
that  the  transfer  to  the  float  was  not  a 
delivery,  but  merely  preparatory  to  de- 
livery, and  that  by  the  delays  the  carrier 
did  not  become  a  depositary,  but  was  re- 
sponsible for  the  loss.  Goold  v.  Chapin, 
20   N.   Y.   259,   75   Am.   Dec.   398. 

90.  Delivery  at  place  agreed  on. — Pratt 
V.  Grand  Trunk  R.  Co.,  95  U.  S.  43,  24 
L.  Ed.  336. 

The  railroad  Company  and  steamboat 
company  had  a'  covered  wharf  in  com- 
mon at  their  common  terminus  used  both 
as  a  depot  and  wharf,  and  it  was  the  es- 
tablished usage  for  the  steamboat  com- 
pany  to   land    goods   for   the    railroad   on 
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Delivery  on  Sunday. — A  delivery  of  the  goods  by  the  initial  carrier  at  the 
warehouse  of  the  connecting  carrier  on  Sunday  discharges  the  former  from  lia- 
bility, even  under  a  Sunday  law  prohibiting  work  on  Sunday,  except  works  of 
necessity  or  charity,  as  the  duty  of  caring  for  the  goods  after  the  delivery  to  the 
warehouse  of  the  connecting  carrier  is  a  work  of  necessity,  and  excepted  by  the 
statute.81 

Failure  of  Initial  Carrier  to  Exercise  Option  as  to  Choice  of  Connect- 
ing Carrier. — A  delivery  at  a  place  where  a  connecting  carrier  usually  receives 
its  freight  is  not  sufficient  to  discharge  the  initial  carrier  from  liability,  where, 
under  the  terms  of  the  contract,  if  it  has  a  choice  as  to  the  selection  of  routes 
or  carriers,  and  has  not  finally  and  irrevocably  exercised  such  option  or  choice, 
although  it  has  notified  a  certain  carrier  of  the  delivery.®^ 

Notice  as  Dispensing  with  Delivery. — Whatever  may  generally  be  the  ef- 
fect of  a  notice  to  a  connecting  carrier,  upon  the  question  of  terminating  or  alter- 
ing the  liability  of  a  preceding  carrier  for  the  goods,  it  is  quite  clear  that  it  has 
no  effect  in  diminishing  the  liability  until  actual  delivery  in  a  case  where  the  pre- 
ceding carrier  still  continues  to  have  full  control  over  the  goods  and  has  a  choice 
as  between  connecting  carriers,  and  may,  notwithstanding  such  general  notice, 
deliver  the  goods  under  certain  circumstances  to  another  carrier  for  further 
transportation.  Until  actual  delivery  in  such  case,  the  preceding  carrier  is  not 
divested  of  his  liability.^^ 

Sufficiency  of  Notice  of  Delivery  or  Readiness  for  Delivery. — Notice 
by  the  initial  carrier  to  the  succeeding  carrier,  within  a  few  minutes  after  the 
arrival  of  a  shipment  at  the  place  where  the  two  roads  connect,  that  the  cars  in 
which  the  shipment  was  made  have  been  placed  on  the  receiving  tracks  of  the 
succeeding  carrier,  is  a  sufficient  notice  of  delivery,  it  not  being  essential  to  no- 
tify the    succeeding  carrier  in    advance  as  to  when    the  shipment    will    arrive 


the  arrival  of  its  boats  in  the  night,  upon 
a  particular  place  in  the  depot,  where 
they  were  taken  by  the  railroad  company 
the  next  morning,  both  companies  hav- 
ing equal  possession  of  the  depot.  Freight 
received  by  the  steamboat  company  for 
delivery  to  the  railroad  company  was 
landed  in  the  depot  and  at  the  place  in 
question  during  the  night  of  Saturday, 
and  was  burned  with  the  depot  in  the 
afternoon  of  Sunday  following,  the  rail- 
road company  having  done  no  act  in  the 
meantime  accepting  delivery.  Held,  that 
the  steamboat  company  had  delivered 
the  goods,  and  was  not  liable  for  the 
loss  of  them.  Converse  v.  Norwich,  etc., 
Transp.   Co.,   33   Conn.   166. 

91.  Delivery  on  Sunday. — Powhatan 
Steamboat  Co.  v.  Appomattox  R.  Co. 
(U.  S.),  34  How.  247,  16  L.  Ed.  682; 
United  States  v.  Powell  (U.  S.),  14  Wall. 
493,    20    L.    Ed.    726. 

92.  Failure  of  initial  carrier  to  finally 
exercise  option  as  to  connecting  carrier. 
— A  clause  in  a  bill  of  lading  by  which 
cotton  was  to  be  shipped  over  the  line 
of  a  railroad  company  to  be  by  it  deliv- 
ered to  a'  steamship  company  gave  the 
railroad  company  the  right  to  ship  by  any 
steamer  they  might  select,  provided  they 
deemed  it  necessary  to  ship  by  some 
steamer  or  line  other  than  that  named  in 
the  bill  of  lading.  Another  clause  pro- 
vided that  the  liability  of  the  railroad 
company  should   determine   on   a  delivery 


to  the  steamship,  the  steamship  com- 
pany, or  on  the  steamship  pier.  The 
property  was  delivered  at  the  end  of  the 
carrier's  line,  on  a  pier  belonging  to  it, 
and  from  which  no  freight  could  be  taken 
by  the  steamship  company  except 
with  a  permit  or  order  from  the  railroad 
company,  and  the  custom  was  that  the 
property  had  to  be  delivered  within  the 
reach  of  the  ship's  tackle  before  the  ship 
was  called  upon  to  take  it.  The  steam- 
ship company  was  not  a  regular  connect- 
ing carrier  with  the  railroad  company 
but  carried  goods  only  under  special  con- 
tract, and  under  an  agreement  between 
them  the  steamship  company  was  not  to 
take  the  property  until  they  sent  a'  ship 
to  the  pier  for  that  purpose.  It  was  held 
that  a  delivery  by  the  railroad  company 
on  the  pier  was  not  a  delivery  to  the 
steamship  company  so  as  to  relieve  it 
from  liability  for  loss  by  fire,  although 
the  railroad  company  had  notified  the 
steamship  company  that  the  property 
was  at  the  pier  awaiting  or  ready  for  de- 
livery, since,  even  after  such  notification, 
the  railroad  company  might  select  an- 
other steamer  by  which  to  send  the  prop- 
ertv.  Texas,  etc.,  R.  Co.  v.  Callender,  183 
U.  S.  632,  46  L.  Ed.  362,  22  S.  Ct.  257. 
See  also,  Texas,  etc.,  R.  Co.  v.  Reiss,  183 
U.  S.  621,  46  L.   Ed.  358,  22  S.  Ct.  253. 

93.  Notice  as  dispensing  with  delivery. 
—Texas,  etc.,  R.  Co.  v.  Callender,  183  U. 
S.  632,  46  L.  Ed.  362,  22  S.  Ct.  257. 
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or  that  the  train  is  late.^*  The  notice  of  the  arrival  of  goods  and  readiness  for 
delivery  need  not  actually  be  brought  home  to  the  knowledge  of  the  succeeding 
carrier;  but  where  the  uniform  custom  of  doing  business  between  the  carriers 
is  for  the  initial  carrier  to  deposit  such  notice  in  a  special  box  in  its  own  depot, 
to  which  the  succeeding  carrier  has  constant  access  and  is  accustomed  to  look 
for  such  notices,  such  deposit  i«  sufficient. ^^ 

§  3608.  Time  of  Delivery. ^ — Where  a  carrier  receives  goods  for  transporta- 
tion beyond  its  own  line,  it  is  bound  to  deliver  them  to  a  connecting  carrier  within 
a  reasonable  time ;  ®^  and  what  is  a  reasonable  time  must  be  determined  from  the 
length  of  the  journey,  the  usual  time,  the  weather,  the  nature  of  goods  trans- 
ported, etc.*^ 

§  3609.  Capacity  in  Which  Carrier  Acts  in  Making'  Delivery. — A  car- 
rier of  goods  acts  as  agent  of  the  shipper  or  consignee  in  transferring  them  to 
another  carrier,  and  not  as  the  latter's  agent.** 

§  3610.  Right  to  Determine  to  What  Connecting  Line  Delivery  Shall 
Be  Made. — The  weight  of  authority  supports  the  rule  that  if  a  carrier  agrees  to 
carry  beyond  its  own  line,  it  may,  in  the  absence  of  a  contract  to  transport  the 
shipment  over  a  specified  line  or  lines,®*  deliver  the  goods  for  carriage  by  such 
line  or  lines  as  it  may  choose  to  select.^     But  in  Missouri  it  has  been  held  that  a 


94.  Sufficiency  of    notice    of    delivery. — 

Louisville,  e'tc,  R.  Co.  v.  Bourne,  15  Ky. 
L.  Rep.  445. 

95.  Sufficiency  of  notice  of  arrival  and 
readiness  for  delivery. — Mills  v.  Michi- 
gan Cent.  R.  Co.,  45  N.  Y.  633,  6  Am.  Rep. 
153. 

96.  Delivery  must  be  made  within  a 
reasonable  time. — St.  Louis,  etc.,  R.  Co. 
V.  Coolidee,  73  Ark.  112,  83  S.  W.  333, 
108  Am.  St.  Rep.  21,  67  L.  R.  A.  555; 
Chesapeake,  etc.,  R.  Co.  v.  O'Gara,  etc., 
R.  Co.,  144  Ky.  561,  139  S.  W.  803,  SO 
holding  as  to  a  through  shipment  of  coal. 

97.  Mode  of  determining  what  is  a 
reasonable  time. — St.  Louis,  etc.,  R.  Co. 
V.  Coolidge,  73  Ark.  112,  83  S.  W.  333,  67 
L.  R.  A.  555,  108  Am.  St.  Rep.  21. 

98.  Capacity  in  which  carrier  acts  in 
making  delivery. — Seaboard,  etc.,  Rail- 
way V.  Friedman,  128  Ga.  316,  57  S.  E. 
778;  Marquette,  etc.,  R.  Co.  v.  Kirkwood, 
45  Mich.  51,  7  N.  W.  209,  40  Am.  Rep. 
453. 

Where  a  shipper  shipped  cattle  to  V., 
at  which  point  the  first  carrier  connected 
with  defendant's  line  of  road,  and  defend- 
ant received  such  cattle  in  good  order 
from  the  first  road,  the  first  road  was  the 
agent  of  the  shipper  for  the  purpose  of 
delivering  to  defendant  carrier  the  prop- 
erty to  be  transported  from  V.  Seaboard, 
etc..  Railway  v.  Friedman,  57  S.  E.  778, 
128  Ga.  316. 

Where  plaintiff  gave  a  local  express 
company  certain  household  goods  for 
delivery  to  a  carrier,  to  be  delivered  to  a 
named  consignee  in  another  state,  the 
local  express  company  was  plaintiff's 
agent  for  delivering  the  box  for  ship- 
ment and  for  the  giving  of  information 
necessary  to    the    shipment.     Harrington 
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V.  Wabash  R.  Co.,  123  N.  W.  14,  108 
Minn.   257,   23   L.   R.    A.,   N.   S.,  745. 

99.  Contract  of  transportation  over  a 
specified  line  or  lines. — A  connecting 
carrier,  in  receiving  a  car  load  of  freight 
under  a  contract  of  transportation  over 
several  specified  lines,  owed  a  contract 
duty  to  the  shipper  not  to  divert  the  car 
without  her  consent.  Drake  v.  Nash- 
ville, etc.,  R.  Co.,  125  Tenn.  627,  148  S. 
W.   214. 

Where  a  carrier  receives  goods  with 
an  express  understanding  that  they  are 
not  to  be  forwarded  from  a'  certain  point 
on  its  line  unless  by  a  specified  line  of 
steamers  it  is  not  justified  in  forwarding 
them  by  another  line.  Johnson  v.  New 
York  Cent.  R.  Co.,  33  N.  Y.  610,  88  Am. 
Dec.    416,    reversing   31    Barb.    196. 

An  express  company  receipted  for 
goods  left  with  them  to  be  forwarded  b> 
a  particular  vessel,  and,  that  vessel  being 
withdrawn,  sent  them  by  another,  which 
was  lost.  Held,  that  the  company  was 
liable  for  the  loss.  Goodrich  v.  Thomp- 
son, 44  N.  Y.  324. 

Where  the  initial  carrier  failed  to  de- 
liver the  shipment  to  the  connecting  car- 
rier agreed  on,  but  delivered  the  same  to 
another  carrier,  the  initial  carrier  con- 
tinued liable  as  though  the  shipment  re- 
mained in  its  possession,  and  it  was  re- 
sponsible for  the  act  of  the  connecting 
carrier  selected  by  it.  Cincinnati,  etc.,  R. 
,Co.  V.  Pendleton,  96  S.  W.  434,  29  Ky. 
L.  Rep.  721. 

1.  Selection  of  routes  by  initial  carrier 
where  it  contracts  for  through  carriage. 
— Southern  Pac.  Co.  v.  Interstate  Com- 
merce Comm.,  200  U.  S.  536,  50  L.  Ed. 
585,  26  S.  Ct.  330;  Atchison,  etc.,  R.  Co. 
V.   Denver,   etc.,  R.   Co.,   110   U.   S.  667,  38 
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shipper  of  goods  has  the  right  to  designate  over  what  connecting  lines  his  goods 
shall  be  shipped,  and  the  first  carrier  is  bound  to  obey  the  directions  of  the  ship- 
per in  this  respect.2  In  Massachusetts  it  has  been  held  that  if  it  be  the  general 
custom  of  a  carrier  to  forward  by  sailing  vessels  all  goods  destined  beyond  the 
end  of  its  line,  it  is  not  liable  for  not  forwarding  a  particular  article  by  a  steam 
vessel,  unless  the  direction  to  do  so  be  clear  and  unambiguous. ^  An  initial  car- 
rier is  Hable  to  the  shipper  for  loss  from  its  selection  of  an  insolvent  company 
as  the  connecting  line  in  a  through  shipment.* 

§  3611.  Duty  of  Initial  Carrier  Where  Succeeding  Carrier  Refuses  to 
Receive  Goods,  or  Delivery  to  It  Is  Impracticable. — If  the  connecting  car- 
rier designated  in  the  contract  of  shipment  refuses  to  receive  the  goods,  or  de- 
livery to  it  is  impracticable,  it  is  the  duty  of  the  initial  carrier  to  notify  the 
consignor  so  as  to  enable  him  to  give  further  shipping  directions, ^  unless  the  prop- 
erty is  of  such  a  perishable  nature  that  the  taking  of  time  necessary  to  give  no- 
tice would  probably  injure  it.®     Where  a  carrier  Has  transported  goods  over  its 


L.  Ed.  291,  4  S.  Ct.  185;  Louisville,  etc., 
R.  Co.  V.  West  Coast  Naval  Stores  Co., 
198  U.  S.  483,  49  L.  Ed.  1135,  25  S.  Ct. 
745;  Steidl  v.  Minneapolis,  etc.,  R.  Co., 
94  Minn.  233,  102  N.  W.  701.  See,  also, 
Van  Santvoord  v.  St.  John  (N.  Y.),  6 
Hill   157,   reversing  25  Wend.   660.  _ 

"At  common  law,  a  carrier  is  not 
bound  to  carry  except  on  his  own  line, 
and  we  think  it  quite  clear  that  if  he 
contracts  to  go  beyond  he  may,  in  the 
absence  of  statutory  regulations  to  the 
contrary,  determine  for  himself  what 
agencies  he  will  employ.  His  contract 
is  equivalent  to  an  extension  of  his  line 
for  the  purposes  of  the  contract,  and  if 
he  holds  himself  out  as  a:  carrier  beyond 
the  line,  so  that  he  may  be  required  to 
carry  in  that  way  for  all  alike,  he  may 
nevertheless  confine  himself  in  carrying 
to  the  particular  route  he  chooses  to  use. 
He  puts  himself  in  no  worse  position,  by 
extending  his  route  with  the  help  of 
others,  than  he  would  if  the  means  of 
transportation  employed  were  all  his 
own.  He  certainly  may  select  his  own 
agencies  and  his  own  associates  for  do- 
ing his  own  work."  Atchison,  etc.,  R. 
Co.  V.  Denver,  etc.,  R.  Co.,  110  U.  S.  667, 
28  L.  Ed.  291,  4  S.  Ct.  185;  Post  v.  South- 
ern R.  Co.,  103  Tenn.  184,  52  S.  W.  301, 
55  L.  R.  A.  481. 

Where  a  bill  of  lading  for  the  ship- 
ment of  goods  to  a  point  beyond  the  ter- 
minus of  the  line  of  the  initial  carrier  is 
accepted  before  shipment  by  a  shipper, 
the  law  imports  into  the  contract,  where 
it  is  silent,  the  provision  that  the  carrier 
may  select  any  customary  and  reasona- 
bly safe  and  direct  route  by  which  to  for- 
ward the  goods  from  the  terminus  of  its 
line.  Snow  v.  Indiana,  etc.,  R.  Co.,  109' 
Ind.  422,  9  N.  E.  702.  See,  also,  Chicago, 
etc.,  R.  Co.  V.  Woodward,  164  Ind.  360, 
72    N.    E.   558,    73    N.    E.    810. 

2.  Right  of  shipper  to  designate  route. 
— Wiggins  Ferrv  Co.  v.  Chicago,  etc.,  R. 
Co.,  128  Mo.  224,  27  S.  W.  568,  30  S.  W. 
430. 


If  the  initial  carrier  disobeys  the  ship- 
per's directions  as  to  the  connecting  lines 
over  which  his  goods  shall  be  shipped  it 
will  be  liable  as  for  a  conversion.  Wig- 
gins Ferry  Co.  v.  Chicago,  etc.,  R.  Co., 
128   Mo.   224,   27   S.  W.   568,  30   S.  V/.  430. 

3.  General  custom  to  forward  by  sail- 
ing vessels. — Simkins  v.  Norwich,  etc.. 
Steamboat  Co.   (Mass.),   11   Cush.  102. 

4.  Liability  of  initial  carrier  for  select- 
ing insolvent  company  as  connecting  line. 
— Post  V.  Southern  R.  Co.,  52  S.  W.  301, 
103  Tenn.  184,  55  L.  R.  A.  481. 

5.  Duty  of  initial  carrier  where  succeed- 
ing carrier  refuses  to  receive  goods  or 
delivery  to  it  is  impracticable. — Southefn 
R.  Co.  V.  Wallace,  175  Ala.  72,  56  So.  714; 
Fisher  v.  Boston,  etc.,  R.  Co.,  99  Me. 
338,  59  Atl.  532,  68  L.  R.  A.  390,  105  Am. 
St.    Rep.    283. 

A  carrier  whose  directions  were  to  for- 
ward goods  by  a  certain  steamboat  line 
should,  when  that  line  refused  them, 
have  held  the  goods  until  communication 
was  had  with  the  shipper,  who  was  con- 
veniently within  reach,  by  mail  or  tele- 
graph. Johnson  v.  New  York  Cent.  R. 
Co.,  33  N.  Y.  610,  88  Am.  Dec.  416,  re- 
versing 31  Barb.  196. 

Where  the  second  carrier,  under  a 
contract  for  shipment  of  freight  over  sev- 
eral lines,  refuses  to  carry  it  over  the 
route  specified,  it  is  the  initial  carrier's 
duty  to  receive  the  freight  back  and  call 
upon  the  shipper  for  further  instructions, 
in  the  absence  of  which  the  freight  should 
be  returned.  Drake  v.  Nashville,  etc.,  R. 
Co.,   125  Tenn.   627,   148   S.   W.  214. 

An  intermediate  carrier,  who  receives 
goods  to  be  carried  to  a  point  short  of 
their  final  destination,  is  bound  only  to 
use  reasonable  diligence  to  secure  fur- 
ther transportation  by  tendering  them  to 
the  connecting  line,  and,  if  acceptance  be 
refused,  then  to  notify  the  consignor  or 
consignee  without  unreasonable  delay, 
and  store  or  otherwise  care  for  the  goods 
while  awaiting  instructions.  Having 
done   this,    its   liability   as    a   carrier   will 
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own  lines  to  a  point  of  intersection  with  the  connecting  carrier,  and  is  unable  to 
deliver  them  to  such  carrier  without  fault  on  its  part,  it  has  the  duty  as  a  for- 
warder to  exercise  reasonable  care  to  save  loss  of  the  goods  or  unnecessary  costs 
to  the  owner/  Where  goods  can  be  properly  cared  for  by  the  carrier  until  the 
shipper  can  be  communicated  with,  it  is  not  justified  in  forwarding  them  by  an- 
other route  than  that  designated  in  the  contract  of  shipment,  even  though  there 
is  a  stipulation  in  the  contract  that  every  carrier  in  case  of  necessity  may  forward 
the  goods  by  any  railroad  between  the  place  of  shipment  and  the  place  of  desti- 
nation.* Where,  by  common  consent  of  the  railroad  companies  whose  lines  cen- 
tered in  a  city,  it  was  customary,  when  live  stock  had  to  be  changed  from  one 
route  to  another,  or  from  one  car  to  another,  to  deliver  it  to  a  certain  stockyards 
company  for  this  purpose,  a  delivery  by  the  initial  carrier  to  such  company  was 
not  a  delivery  to  the  connecting  line,  so  as  to  relieve  the  initial  carrier  from  its 
duty  to  notify  the  shipper  of  the  inability  of  the  connecting  line  to  forward  the 
stock  without  delay.8 

§  3612.  Waiver  of  Delivery  by  Succeeding  Carrier. — A  complete  de- 
livery by  the  initial  carrier  may  be  waived  by  the  succeeding  carrier,  but  such 
waiver  while  binding  on  the  latter  will  not  bind  the  shipper  or  owner  of  the 
goods. 1" 

§  3613.  Transmission  to  Succeeding  Carrier  of  Consignor's  Instruc- 
tions.— A  common  carrier  who  receives  goods  under  an  agreement  to  trans- 
port them  over  the  whole  or  any  part  of  his  own  route,  and  then  to  forward 
them  to  a  destination  beyond,  acts  in  the  twofold  capacity  of  carrier  and  for- 
warder. In  the  latter  capacity,  he  acts  as  agent  of  the  consignor,  and  as  such  is 
bound  to  transmit  with  reasonable  exactness,  to  the  next  succeeding  carrier,  the 
instructions  of  his  principal.!^     If  these  instructions  be  without  restriction  as 


cease,  and  liability  as  a  warehouseman  be 
substituted.  Judgment  116  Fed.  335,  af- 
firmed in  Buston  v.  Pennsylvania  R.  Co., 
119    Fed.   808,   56   C.   C.   A.   .320. 

6.  Southern  R.  Co.  v.  Wallace,  175  Ala. 
72,  56  So.  714. 

7.  Fisher  v.  Boston,  etc.,  R.  Co.,  59  Atl. 

532,  99  Me.  338,  68  L.  R.  A.  390,  105  Am. 
St.   Rep.  283. 

8.  Fisher  v.  Boston,  etc.,  R.  Co.,  59  Atl. 

533,  99  Me.  338,  68  L.  R.  A.  390,  105  Am. 
St.  Rep.  283. 

9.  Facts  not  relieving  carrier  from  duty 
to  notify  shipper  of  succeeding  carrier's 
inability  to  forward  stock. — Louisville, 
etc.,  R.  Co.  V.  Farmers',  etc.,  Comm. 
Firm,  107  Ky.  53,  52  S.  W.  972,  21  Ky.  L. 
Rep.   708. 

10.  Waiver  of  delivery  by  succeeding 
carrier. — While  no  acceptance  by  a  con- 
necting carrier  of  a  delivery  by  the  ini- 
tial carrier,  which  does  not  put  the  con- 
necting carrier  in  full  possession  of  the 
goods,  can  release  the  initial  carrier  from 
the  full  duty  which  he  owes  the  shipper 
of  placing  the  goods  in  the  actual  con- 
trol of  the  succeeding  carrier,  the  latter 
may  bind  himself  by  accepting  a  less 
delivery  than  this.  Union  Dray  Line  Co. 
V.  Hurt,  30  Ga.  798. 

It  was  the  custom  of  a'  steamboat 
transportation  company  to  place  freight, 
carried  by  it  to  a  certain  point,  in  a 
warehouse  there  owned  by  a  railroad, 
and   then   to     give   the    latter  a    waybill, 


which  the  railroad  accepted  as  a  correct 
statement.  Held,  that  it  was  competent 
for  the  railroad  to  thus  waive  its  usual 
requirement  for  a'  count  of  the  freight  as 
it  was  loaded  on  its  cars.  Barter  &  Co. 
V.  Wheeler,  49   N.  H.  9,  6  Am.   Rep.  434. 

An  understanding  or  custom  between 
connecting  railroads,  that  when  the  cars 
of  one  road  are  switched  off  upon  the 
track  of  the  other,  the  said  other  road 
is  responsible  for  the  freight,  although 
receipts  are  not  given  till  the  freight 
has  been  examined,  checked,  and  found 
all  right,  or  the  deficiency  noted,  is  a' 
good  and  valid  custom  as  betwefen  the 
roads,  but  under  §  2058  of  the  Georgia 
Code,  does  not  bind  the  owner  of  the 
goods.  The  last  company  receipting  for 
the  goods  "in  good  order,"  is  responsible 
to  the  owner  if  they  are  lost  or  damaged 
before  examination  and  transfer  to  the 
connecting  road.  Wallace  v.  Rosenthal, 
40    Ga.   419. 

11.  Transmission  to  succeeding  carrier 
of  consignor's  instructions. — Briggs  v. 
Boston,  etc.,  R.  Co.  (Mass.),  G  Allen  246, 
83  Am.  Dec.  626;  Little  Miami  R.  Co. 
V.  Washburn,  22   O.   St.  324. 

A  railroad  company  first  receiving 
goods,  which  takes  charge  of  them  to  be 
carried  over  its  own  road  and  to  be  for- 
warded to  a  person  beyond  its  own 
means  of  transportation,  the  goods  being 
directed  to  a  particular  consignee,  at  the 
place  where  the  goods  are  first  to  be  de- 
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to  the  subsequent  route,  intermediate  consignment,  or  mode  of  transit  of  the 
goods,  but  are  in  general  terms  to  forward  them  to  a  designated  destination,  he 
will  have  discharged  his  duty  as  forwarding  agent,  by  accompanying  their  de- 
livery in  good  order  to  the  carrier  of  the  next  usual  route,  of  transit,  with  the 
like  general  instructions,  in  terms  sufficiently  explicit  and  unambiguous  to  in- 
form him  of  their  ultimate  destination.  But  if  the  instructions  of  the  consignee 
be  special  and  restrictive,  the  carrier  will  not  have  performed  his  duty  as  for- 
warding agent  if  he  shall  have  neglected  or  omitted  to  transmit,  with  the  de- 
livery of  the  goods  to  the  next  carrier,  any  material  or  substantive  part  of  such 
special  instructions.  Whence  it  follows,  as  a  necessary  consequence,  that  he 
shall  stand  responsible  for,  and  make  good,  any  loss  to  which  such  negligence 
or  omission  shall  have  contributed.^^  Marks  or  labels  on  the  packages  will  not 
supply  the  omission  of  such  instructions  from  the  accompanying  shipping  bills, 
where  they  are  shown  not  to  have  come  to  the  actual  knowledge  of  the  next 
succeeding  carrier,  or  his  agent,  charged  with  the  duty  of  receiving  and  for- 
warding such  bills. 1^  Where  a  shipper  delivers  to  a  carrier,  with  the  goods 
shipped,  written  instructions  to  accompany  the  goods  with  the  statement  of  the 
shipper's  charges,  the  carrier  is  bound  by  the  instructions  and  liable  for  his 
failure  to  conform  to  them.i*  A  carrier  who  acts  as  the  forwarding  agent  of  the 
owner  of  goods,  in  giving  directions  by  waybills  or  otherwise  to  the  successive 
lines  of  transportation  over  which  they  are  to  be  carried  beyond  the  termina- 
tion of  his  own  route,  is  responsible  as  such  forwarding  agent  only  for  the  want 
of  reasonable  diligence  and  care.^^ 

§  3614.  Duty  to  Receive  and  Transport  Cars  and  Freight  Delivered 
by  a  Connecting  Carrier. — A  carrier  is  bound  to  receive  and  transport  cars 
and  freight  delivered  to  it  by  a  connecting  carrier, i®  if  such  cars  are  not  de- 
fective, or  from  construction  unreasonably  hazardous ;  ^'^    and  this  it  must  do 

livered  and  transshipped,  must  deliver  the  Ian    v.    Chicago,    etc.,    R.    Co.,    147    Iowa: 

goods   to    such    consignee   with   notice    of  596,  124  N.  W.   1069,   35   R.  R.  R.  396,  58 

the  instructions  of  the  consignor  to  have  Am.  &  Eng.  R.  Cas.,  N.  S.,  396;  Chicago, 

them  forwarded  to  the  place   of  their  ul-  etc.,  R.   Co.  z'.  Curtis,   51  Neb.  442,  71  N. 

timate    destination.      This    notice    should  W.   42,    66   Am.    St.    Rep.    456;   Andrus  v. 

be   given   in   a   reasonable   time   after   the  Columbia,   etc.,   Steamboat  Co.,  47  Wash, 

arrival   of   the   goods   at   the   point   of   re-  333,   92   Pac.   128. 

shipment,   and   by   some   agent   and   serv-  A    carrier   is   bound   to   receive   cars   of 

ant   of  the   company   particularly   charged  other     carriers     for    transportation     over 

with      the     performance     of     this      duty.  its  line  when  requested,  and  occupies  the 

Selma,   etc.,   R.   Co.  v.   Butts,   43   Ala.   385,  same  relation  to  such  cars  as  to  ordinary 

94  Am.   Dec.   694.  freight,  and  is  liable  to  the  owner  in  the 

12.  ^Little  Miami  R.  Co.  v.  Washburn,  same  manner  as  to  any  other  shipper. 
22    O.'  St.    324.  Judgment    144    111.    App.    293,    affirmed    in 

13.  Little  Miami  R.  Co.  v.  Washburn,  Pittsburg,  etc.,  R.  Co.  j.  Chicago,  89  N. 
22     O      St      324  E.   1022,   242    111.   178. 

14.  Hutchings   V.   Ladd,   16    Mich.   493.         ,.^   merchant   ordered   goods   shipped  to 
A    forwarder    who    receives    goods    un-      him  over  certam  connectmg  Imes.     When 

J                          i    i        t.-      it.         X  the   goods   arrived  at   the   last   connecting 

der    agreement    to    ship    them    to    an    ex-  •   r    ..i.      i     ^                 ,.-        i-        u   j      „i3 

°   „                -ii,  •     i       ^-          c             1.  point,    the    last    connecting   line   had   sold 

press  company,  with  instructions  for  such  .     '.      u     ■            ^      -^          i                  *•*„, 

ii.   i    V     1.      u         i    J  1-          ii,  out    Its    business    to    its    sole    competitor, 

company    that    it    should    not    deliver    the  T-  /            •      ?    ^i              j         u  ij     ^l,.,^ 

goods      to    the    consignee    until      he     had       ^     }"   /tf  T.v,  ^         \    F      '     n,^ 

paid  the  price,  does  not  comply  with  the       ^^,\^^^.^  ^^^V^^   company  had  gone  ou 

contract    by    sending    the    instructions    in  '^^  ^^"/'""^   ^'^  "°t   '^''.'^Z  ^^\  fu^Zl 

,   J  ,  ^  .      r  iu      u-n  completed    when    it   arrived      at   the    last 

a   sealed   envelope   separate   from   the   bill  ^-  ■   j.     -u   ^    -^  u„a 

„f  u^;r,„  ■H-„*!.i,;„„^  „,  T  o^^  ifi  a/t;  u  connecting  point,  but  its  successor  had 
ot   lading.      Hutchings  v.   J_,add,   16    Mich.  ^i,      v  j   -i.  ■/.     j   ^     «.     t^  ,,-n^A 

,gg  ^  s  «        .  authority,  and  it  was  its  duty  to  forward 

^,       ,  Ti     ^  T^-    ,  ,  T^        the   goods   to   their  destination;   there  be- 

15.  Northern  R  Co.  v.  Fitchburg  R.  jng  ^o  other  company  that  could  carry 
Co.    (Mass.),    6   Allen   254.  them.     Andrus  v.   Columbia,   etc.,   Steam- 

IG.   Duty  to  receive  and  transport  cars  boat  Co.,  47  Wash.  333,  92  Pac.  128. 

and    freight    delivered    by    a     connecting  17.   Chicago,    etc.,    R.    Co.   v.   Curtis,   71 

carrier. — Pittsburg,    etc.,    R.    Co.    v.     Chi-  N.   W.   42,   51    Xeb.   443,   66   Am.   St.   Rep. 

cago,   242   111.   178,   89   N.   E.   1022;    McMil-  456. 
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without  waiting  for  the  making  of  a  new  contract,  especially  where  it  did  not 
advise  the  agent  of  the  shipper  that  it  would  not  transport  the  cars  until  a  new 
contract  was  made.^*  The  duty  of  a  railroad  company  to  receive  and  transport 
cars  and  freight  delivered  to  it  by  a  connecting  carrier  is  in  many  of  the  states 
enforced  by  constitutional  enactment  or  statute. i"  A  carrier's  statutory  duty  to 
receive  the  cars  of  other  owners  does  not  oblige  it  to  move  them  except  in  their 
own  routine  and  in  the  ordinary  course  of  business. 2"  Under  a  statute  requiring 
every  railroad  company  doing  business  in  the  state  to  receive  all  freight  and 
passengers  coming  to  it  from  a  connecting  line,  and  going  to  points  on  its  line 
or  beyond,  and  to  transport  the  same  to  destination  or  the  next  connecting  line, 
and  authorizing  the  collection  of  damages  against  a  company  which  fails  so  to 
do,  a  railroad  compa-ny  is  not  compelled  to  switch  freight  which  was  not  con- 
signed over  its  lines  from  the  line  of  one  railroad  to  that  of  another  in  the  same 
city,  and  is  not  required  to  respond  in  damages  for  a  failure  so  to  do.^^ 

Carrier  Not  Required  to  Keep  Cars  of  a  Special  Kind  for  Forwarding 
Fruit. — A  connecting  carrier  is  not  required  to  keep  on  hand,  at  the  connecting 
point,  cars  of  a  special  kind,  for  forwarding  fruit,  to  meet  a  possible  contin- 
gency arising  from  the  defective  condition  of  the  car  in  which  the  fruit  was 
originally  shipped. ^^ 

Tender  of  Ca.rs  or  Freight  and  Waiver  Thereof. — There  can  not  be  a  re- 
fusal by  a  carrier  to  receive  cars  or  freight  from  a  connecting  carrier  until  such 
cars  or  freight  have  been  tendered  to  it,  and  therefore  a  tender  is  a  prerequisite 
to  its  liability  for  refusal  to  receive,  unless  a  tender  has  been  waived. ^^ 


X8.  McMillan  v.  Chicago,  etc.,  R.  Co., 
147  Iowa  596,  124  N.  W.  1069,  35  R.  R. 
R.  396,  58  Am.  &  Eng.  R.  Cas.,  N.  S., 
396. 

19.  Constitutional  enactments  and  stat- 
utes enforcing  duty  to  receive  and  trans- 
port cars  and  freight. — Under  the  con- 
stitution of  Illinois  any  railroad  company 
is  bound  to  haul  the  cars  of  any  other. 
Peoria,  etc.,  R.  Co.  z\  Chicago,  etc.,  R. 
Co.,  109  III.  135,  50  Am.  Rep.  605,  18  Am. 
&   Eng.   R.   Cas.   506. 

Under  the  Texas  statute.  Rev.  St.  1895, 
art.  4535,  all  railway  companies  are  re- 
quired to  receive  freight  from  connect- 
ing lines,  and  to  transport  it  to  destina- 
tion or  to  the  next  connecting  line.  Ft. 
Worth,  etc.,  R.  Co.  v.  Mastcrson,  95  Tex. 
262,   66   S.   W.   833. 

A  rule  of  a  carrier  whereby  shipments 
of  a  certain  character  coming  from  a 
designated  point  are  refused  in  the  cars 
of  connecting  roads,  but  are  required  to 
be  unloaded  and  reshipped  is  in  direct 
contravention  of  the  Georgia  statute. 
Code  of  1882,  §  719(q),  and  the  follow- 
ing subsections.  Logan  &  Co.  v.  Cen- 
tral Railroad,  74  Ga.  684. 

20.  Extent  of  carrier's  duty. — Coup  v. 
Wabash,  etc.,  R.  Co.,  22  N.  W.  215,  56 
Mich.    Ill,    56   Am.    Rep.    374. 

21.  Judgment,  Texas,  etc.,  R.  Co.  v. 
Gulf,  etc.,  R.  Co.  (Tex.  Civ.  App.),  54  S. 
W.  1031,  affirming  in  56  S.  W.  328,  93  Tex. 
482,    construing    Rev.    St.,    art.    4535. 

Since  mere  switch  connections  be- 
tween several  railroads  in  the  same  city 
are  not  connecting  lines  under  Rev.  St., 
arts.  4535,  4536,  requiring  rai!ro^,.ds  to  re- 
ceive and  transport  Ireight  from  connect- 


ing lines  without  discrimination,  the 
owners  of  such  switch  connections  were 
not  obliged  to  make  transfers  thereon  to 
and  from  roads  not  their  own,  and  by 
performing  such  service  for  some  roads 
did  not  subject  themselves  to  the  per- 
formance of  a  like  service  for  all  roads 
tendering  similar  business  and  offering 
like  compensation.  Texas,  etc.,  R.  Co.  v. 
Gulf,  etc.,  R.  Co.  (Tex.  Civ.  App.\  54  S. 
W.  1031,  judgment  affirmed  in  56  S.  W. 
328,   93   Tex.   482. 

22.  Carrier  not  required  to  keep  cars  of 
special  kind  for  forwarding  fruit. — Corso 
!■.  New  Orleans,  etc.,  R.  Co.,  48  La.  Ann, 
1286,    20    So.    752. 

23.  Waiver  of  tender. — The  publication 
of  an  order  by  a  connecting  carrier  re- 
fusing to  receive  goods  shipped  over  an- 
other line,  its  refusal  under  such  order 
to  accept  a  tender  of  freight  and  its  spe- 
cific notification  to  the  delivering  com- 
pany, that  the  order  was  still  in  force, 
amounts  to  a  waiver  of  tender,  and  one 
acting  under  this  order  and  notification 
will  be  protected  in  the  same  degree  as 
if  he  had  made  actual  tender.  So  where 
a  railroad  company  passed  an  order  to 
the  effect  that  after  that  date  no  ship- 
ment of  salt  or  other  merchandise  from 
Brunswick  in  competition  with  Savannah 
would  be  received  for  local  stations  on 
its  line,  or  for  passing  over  another  road 
operated  by  it  under  lease,  or  for  points 
beyond,  unless  charges  were  prepaid  and 
shipments  were  delivered  at  the  com- 
pany's warehouse  by  drays  as  local  busi- 
ness, and  that  local  rates  from  that  point 
would  be  assessed;  if  a  firm  who  shipped 
salt   from   Brunswick  by   a   road   connect- 
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What  Will  Justify  Refusal  to  Receive  Freight. — In  an  action  for  dam- 
ages for  refusal  to  receive  from  a  connecting  line  without  prepayment  freight 
billed  to  a  certain  flag  station,  defendant  may  show  that  it  had  a  fixed  regula- 
tion requiring  prepayment  on  all  freight  consigned  to  that  station,  and  that  both 
plaintiff  and  the  connecting  line  knew  of  that  fact.^*  The  existence  of  a  void 
state  quarantine  line  against  infected  cattle  will  not  justify  a  railroad  company 
in  violating  the  provisions  of  a  statute  requiring  all  railway  companies  to  re- 
ceive freight  from  connecting  lines,  and  to  transport  it  to  destination  or  to  the 
next  connecting  line,  by  refusing  to  receive  and  transport  cattle  consigned  on  a 
through  bill  of  lading  issued  by  another  company  to  a  point  within  such  void 
quarantine  line,  but  which  defendant  company  would  only  have  had  to  carry  to 
a  connecting  point  not  within  such  line.^^ 

§  3615.  Duty  of  a  Forwarding  Consignee. — There  is  an  implied  en- 
gagement by  a  forwarding  consignee  with  the  public  that  he  will  be  vigilant 
and  careful  in  receiving  and  forwarding  goods  intrusted  to  his  care,  and,  upon 
his  refusal  to  receive  goods  consigned  to  him,  he  will  be  liable  to  an  action  by 
the  owner  for  any  loss  which  such  refusal  occasions. ^^ 

§  3616.  Capacity  in  Which  Connecting  Carrier  Acts  and  How  It  Is 
Affected  by  Initial  Carrier's  Contract  with  Shipper. — When  a  contract  ex- 
ists between  a  consignor  and  a  carrier  to  transport  goods  to  a  point  beyond  its 
line,  the  carrier,  receiving  the  goods  at  the  end  of  the  line  for  the  purpose  of 
transporting  them  to  their  destination  and  delivering  them  there,  becomes  the 
agent  of  the  carrier  receiving  the  goods  from  the  consignor  for  shipment,  for 
the  purposes  of  further  transportation  and  delivery.^T  An  initial  carrier  can 
not  by  its  contract  with  the  shipper  bind  a  connecting  carrier  without  the  lat- 
ter's  consent  or  acquiescence.^*  But  a  carrier  which  accepts  goods  from  a 
connecting  carrier  with  notice  that  they  were  shipped  under  a  through  bill  of. 

ing   with   the   first   mentioned   road   made  sidering   them   as   forwarding  agents,   the 

a  tender  to  it  of  one  or  more  cars  loaded  rule  as  to  their  liability  was  not  the  same 

with   salt,   and  it  was   refused,  and,   when  as    that   which   applied    to    them   as    com- 

more   cars  arrived,  the  agent  of  the  road  mon    carriers;    that,    considering   them   as 

bringing   them   inquired    of   the    agent    of  forwarding   agents,    they   would   be   liable 

the   other   road   whether  the   order   above  for       refusing      to      receive,    unless     they 

stated    was    still    in    force    and    operative  showed    good    excuse    for    not    receiving; 

and     was     informed    that    it   was    still   in  and  after  receiving,   they  would  be  liable 

force   there  was   no   necessity   for   further  for  not  taking  all  the  care  which  a  pru- 

tender   of   the    cars    to   the    refusmg   road  dent     man    would      take    about     his     own 

before      bringing    suit     for    such     refusal.  business.      Maybin    v.    South    Carolina    R. 

Central    R.    Co.   v.    Logan    &   Co.,   77    Ga.  Co.   (S.  C),  8  Rich.   L.  240,  64  Am.  Dec. 

804,  2   S.  E.  465.  753. 

24.  Regulation  requiring  prepayment  on  27.  Connecting  carrier  agent  of  initial 
all  freight  consigned  to  certain  station. —  carrier. — St.  Louis,  etc.,  R.  Co.  v.  Gram- 
Randall  V.  Richmond,  etc.,  R.  Co.,  108  N.  ling,  97  Ark.  353,  133  S.  W.  1129;  St. 
C.   612,  13   S.   E.   137.  Louis,    etc.,    R.    Co.    v.    Elgin    Condensed 

25.  Void  state  quarantine  line. — Ft.  Milk  Co.,  74  111.  App.  619,  affirmed  in  51 
Worth,  etc.,  R.  Co.  v.  Masterson,  95  Tex.  N.  E.  911,  175  111.  557,  67  Am.  St.  Rep. 
262,    66    S.    W.    833,    construing    Rev.    St.       238. 

1895,  art.  4535.  28.  Initial  carrier  can  not  bind  connect- 

26.  Duty  and  liability  of  a  forwarding  ing  carrier  without  its  consent  or  acqui- 
consignee. — Hemphill  v.  Chenie  (Pa.),  6  escence. — Rome  R.  Co.  v.  Sullivan,  etc., 
Watts    &   S.    62.      _  Co.,    25    Ga.    228. 

Goods    were    shipped    from    New    York  A   shipper's   contract   with   one   railroad 

to    Charleston,    for    the    plaintiffs,    doing  to    transport    goods — as    here,    836    bales 

business   in    Columbia,    S.   C,   to   the   care  of    cotton    by    the.  Atlantic     Coast     Line 

of  the  South  Carolina  Railroad  Company,  from    Georgia    to    New    York — does    not 

whose    course    of   business    it   was    to    re-  render  another  railroad  in  the  line  liable 

ceive    and    forward    goods    so    addressed.  for  a  refusal  to  forward  the   goods   from 

Held,    that   the    company   were   not   liable  the    point    of    connection.      Wilmington, 

as  common  carriers  until  the  goods  were  etc.,   R.   Co.   v.    Greenville,   etc.,   R.   Co.,  9 

received  by  them  for  carriage;   that,   con-  S.    C.   325,   30   Am.   Rep.   23. 
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lading  is  bound  by-  its  terms  so  far  at  least  as  they  are  usual  and  customary,^® 
and  can  not  change  the  contract  by  issuing  its  own  bill  of  lading  to  the  connect- 
ing carrier  containing  different  terms  to  which  the  owner  of  the  goods  has  not 
assented. 3°  Where  a  traffic  agreement  between  initial  and  connecting  carriers 
makes  them  partners  in  the  carriage  of  freight  or  agents  of  each  other,  the 
connecting  carrier  is  estopped  from  denying  the  recitals  in  a  bill'  of  lading  in 
any  case  the  initial  carrier  is  estopped. ^^  But  a  connecting  carrier  which  has  no 
traffic  arrangement  with  an  initial  carrier  so  as  to  make  the  carriers  partners  or 
agents  of  each  other,  is  not  estopped  by  the  recitals  of  a  bill  of  lading  issued  by 
the  initial  carrier  and  it  may  show  that  the  bill  of  lading  erroneously  states  the 
quantity  of  freight  received  for  transportation,  the  common  law  not  imposing 
on  the  connecting  carrier  any  liability  for  mistakes  of  the  initial  carrier  in 
issuing  bills  of  lading.^^ 

§  3617.  Delivery  to  Consignee. — The  last  carrier  of  several  connecting 
lines  is  bound  to  deliver  the  goods  at  the  place  of  destination,  and  to  the  con- 
signee there,  or  to  his  order,  if  they  were  made  known  to  it  on  receiving  the 
freight  from  the  preceding  connecting  company. ^3  Where  a  connecting  carrier 
receives  a  carload  of  freight,  consigned  to  a  designated  consignee  for  transpor- 
tation to  a  point  on  its  road  where  it  has  neither  freight  agent  nor  depot  build- 
ing, and  the  bill  of  lading  issued  by  the  initial  carrier  shows  that  the  freight 
charges  were  paid,  and  provides  that  delivery  of  freight  destined  to  switches 
or  side  tracks  having  no  agent  shall  be  complete  upon  switching  the  car  at  such 
side  track,  the  delivery  is  complete  when  the  connecting  carrier  carries  the  car 
to  the  point  indicated,  and  sidetracks  it  on  a  switch  in  front  of  the  office  of  a 
lumber  company,  for  whom  the  freight  is  really  intended,  though  consigned  to 
another.34  While  the  authorities  are  not  in  entire  harmony  upon  the  subject, 
the  most  reasonable  and  better  opinion  seems  to  be  that  in  case  6i  a  through 
shipment  of  goods,  the  last  carrier  is  not  authorized  to  deliver  them  to  the  con- 
signee without  a  production  of  the  bill  of  lading.^s     A  carrier  of  goods  must 

29.  Effect  of  acceptance  of  goods  from  L.  Ed.  287,  8  S.  Ct.  266.  See,  also,  My- 
connecting  carrier. — Cobb  v.  Brown,  tl3  rick  v.  Michigan  Cent.  R.  Co.,  107  U.  S. 
C.   C.   A.   586,   193   Fed.   958.  102,  27  L.   Ed.  325,   1   S.   Ct.  425. 

Where  a  bill  of  lading  issued  by  an  ini-  34.    Delivery    complete    under   terms    of 

tial  carrier  showed  that  it  was  a  contract  bill  of  lading. — Hill  v.   St.  Louis,  etc.,   R. 

for  a   through   shipment,  when  the   goods  Co.,   67   Ark.   402,   55   S.   W.   216.      In   this 

were    delivered    to    the     connecting    car-  case    the    manager    of    the    lumber    com- 

rier   and    carried   by   it  under   the    bill    of  pany,   without   consent   of   the   connecting 

lading,    such    carrier    became    a    party    to  carrier    or     the    consignors,    broke      open 

the    original      contract    by    adoption     and  the    car,    which    was    sealed    and    locked, 

ratification.       Chicago,      etc.,    R.    Co.      v.  unloaded    its    contents,    carried    the    same 

Chestnut  Bros.,   89   S.  W.   298,   28   Ky.  L.  away,  and  failed  to  pay  a  draft  made  upon 

Rep.    404.  ...                           .  him   for   its  valu^.  .  It  was   held   that   the 

Where  live  stock  is  shipped  to  a  point  defendant    (the    connecting    carrier)    was 

within   or  without  the   state,  the   contract  not   liable   to   the    consignor   for   the    loss 

of  shipment  made  with  the  initial  carrier  of   the   contents   of  the   car. 

is  binding  on  all  connecting  carriers  who  35.   Necessity   for  production   of  bill  of 

receive   the   live   stock.     Illinois   Cent.   R.  lading. — Ratzer    v.     Burlington,    etc.,      R. 

Co.   V.    Curry,   106    S.   W.   294,   32   Ky.    L.  Co.,  64  Minn.  245,  66   N.  W.  988,  58  Am. 

Rep.   513;   Baltimore,  etc.,   R.   Co.  v.   Clift,  St.    Rep.    530.      In    delivering   the    opinion 

142   Ky.   573,   134   S.   W.  917,   919.  of  the  court  in   this   case   Canty,  J.,   said: 

30.  Cobb  V.  Brown,  113  C.  C.  A.  586,  "It  is  hardly  necessary  to  cite  authorities 
193    Fed.    958.  to   the   general   proposition   that,   when    a 

31.  When  connecting  carrier  is  estopped  bill  of  lading  is  outstanding,  the  railway 
from  denying  recitals  in  bill  of  lading. —  company  delivers  the  goods  at  its  peril, 
Smith  V.  Southern  Railway,  71  S.  E.  989,  without  a  production  of  the  bill  of  lad- 
S9   S.   C.   415.  ing;   and,  if  it   so   delivers   them   to   some 

32.  Smith  v.  Southern  Railway,  89  S.  C.  one  other  than  the  bona  fide  holder  for 
415,  71  S.  E.  989.                                            ^  value  of  the  bill  of  lading,  it  is  liable  to 

33_.  Duty  of  last  of  several  connecting  him  for  conversion  of  the  goods.  What 
carriers. — North  Pennsylvania  R.  Co.  v.  limitations  or  exceptions  there  may  be 
Commercial  Nat.  Bank,  123   U.  S.  727,  31       to    this    rule   we    need    not   now   consider. 
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deliver  them  in  the  condition  in  which  he  received  them.  He  has  ordinarily  no 
means  of  opening  packages  and  examining  their  contents,  and  has  nothing  to 
do  with  previous  dealings  with  the  property  by  independent  carriers. ^^  An  ac- 
tion by  the  consignee  of  a  shipment  of  goods  against  the  terminal  carrier  for 
the  conversion  of  the  goods  lies,  where,  on  weighing  the  goods,  their  weight 
was  found  to  be  less  than  that  given  in  the  waybill,  and  the  consignee  made  a 
tender  of  the  legal  charge,  based  upon  the  correct  weight,  which  tender  was 
refused  until  the  matter  of  the  freight  charges  could  be  adjusted  with  a  con- 
necting line,  and  the  carrier  did  not  offer  to  deliver  the  goods  until  ten  days 
after  the  tender  was  made,  when  the  consignee  declined  to  accept  them.^^  In 
case  of  a  through  shipment  the  last  carrier  is  liable  in  damages  to  the  person 
injured  if  it  delivers  the  goods  to  a  person  not  authorized  to  receive  them,^^  or 


The  following  authorities  show  the  uni- 
versality of  the  rule  as  applied  to  trans- 
portation both  on  land  and  by  water. 
See  The  Thames  (U.  S."),  14  Wall.  98,  20  L. 
Ed.  804;  North  v.  Merchants',  etc.,  Transp. 
Co.,  146  Mass.  315,  1.5  N.  E.  779;  Forbes 
V.  Boston,  etc.,  R.  Co.,  133  Mass.  154;  Fur- 
man  V.  Union  Pac.  R.  Co.,  106  N.  Y.  579, 
13  N.  E.  587;  City  Bank  v.  Rome,  etc., 
R.  Co.,  44  N.  Y.  136;  Pennsylvania  R.  Co. 
V.  Stern,  119  Pa.  24,  13  Atl.  756;  Boat- 
men's Sav.  Bank  v.  Western,  etc.,  R.  Co., 
81  Ga.  221,  7  S.  E.  125;  National  Bank  v. 
Atlanta,  etc.,  R.  Co.,  25  S.  C.  216;  Mid- 
land Nat.  Bank  v.  Missouri  Pac.  R.  Co., 
132  Mo.  492,  33  S.  W.  521,  53  Am.  St. 
Rep.  505;  Armentrout  i'.  St.  Louis,  etc., 
R.  Co.,  1  Mo.  lApp.  158;  Gates  v.  Chicago, 
etc.,  R.  Co.,  42  Neb.  379,  60  N.  W.  583; 
Garden  Grove  Bank  v.  Humeston,  etc., 
R.  Co.,  67  Iowa  526,  25  N.  W.  761;  Tin- 
dall  V.  Taylor  (Eng.),  4  El.  &  Bl.  219. 
See,  also,  as  bearing  on  the  question: 
Halsey  v.  Warden,  25  Kan.  128;  Meyer- 
stein  V.  Barber  (Eng.),  L.  R.  2  C.  P.  38; 
Lee  V.  Bowen,  5  Biss;  154,  Fed.  Cas.  No. 
8,183;  Hieskell  v.  Farmers',  etc.,  Nat. 
Bank,  89  Pa.  155,  33  Am.  Rep.  745;  Bass 
V.  Glover,  6;i  Ga.  745;  First  Nat.  Bank  v. 
Dearborn,  115  Mass.  219;  Dows  v.  Na- 
tional Exch.  Bank,  91  U.  S.  618,  23  L. 
Ed.  214;  Conard  v.  Atlantic  Ins.  Co.  (U. 
S.),  1  Pet.  386,  7  L.  Ed.  189;  Weyand  v. 
Atchison,  etc.,  R.  Co.,  75  Iowa  573,  9 
Am.  St.  Rep.  504,  1  L.  .R.  A.  650,  39  N. 
AV.    899." 

Grain  was  delivered  to  a  carrier  for 
shipment  to  a  destination  beyond  its  own 
line  under  a  through  bill  of  lading.  A 
sight  draft,  with  the  bill  of  lading  at- 
tached, was  forwarded  through  certain 
banks  for  collection  from  the  consignee, 
who  refused  to  accept  the  same  because 
of  the  nonarrival  of  the  grain.  The  draft 
was  protected  and  returned  to  the  ship- 
pers, and  thereafter  the  connecting  car- 
rier delivered  the  grain  to  the  consignee 
on  a  bond,  without  presentation  of  the 
bill  of  lading,  and  without  payment  of 
the  draft.  Held,  that  such  delivery  con- 
stituted a  conversion  of  the  grain  by  the 
connecting  carrier.  Marshall,  etc.,  Grain 
Co.  V.  Kansas,  etc.,  R.  Co..  75  S.  W. 
638,  176   ^lo.  480,  98  Am.   St.   Rep.  508. 


But  in  Texas  it  has  been  held  that  in 
case  of  a  through  shipment  of  freight 
the  last  carrier  may  deliver  the  goods  to 
the  consignee  without  requiring  the  pro- 
duction of  the  bill  of  lading,  unless  it 
contains  a  stipulation  to  the  contrary. 
Nashville,  etc.,  R.  Co.  v.  Grayson  County 
Nat.  Bank,  100  Tex.  17,  93  S.  W.  431. 

36.  Condition  in  which  goods  must  be 
delivered. — Marquette,  etc.,  R.  Co.  v. 
Kirkwood,  7  N.  W.  209,  45  Mich.  51,  40 
Am.   Rep.   453. 

37.  Liability  for  wrongful  refusal  to  de- 
liver.— Brown  v.  Philadelphia,  etc.,  R. 
Co.,  36  App.  D.  C.  221. 

38.  Delivery  of  goods  to  person  not  au- 
thorized to  receive  them. — Where  goods 
consigned  on  commission  are  received 
by  a  railroad  company  to  be  carried  be- 
yond its  own  route,  under  an  agreement 
between  the  connecting  companies  by 
which  each  company  is  entitled  to  a  pro- 
portion of  the  freight,  the  company 
which  carries  the  goods  to  their  destina- 
tion is  liable  to  the  consignor  for  a  de- 
livery to  a  person  not  authorized  to  re- 
ceive them.  Cavallaro  v.  Texas,  etc.,  R. 
Co.,  110  Cal.  348,  42  Pac.  918,  52  Am.  St. 
Rep.    94. 

A  carrier,  the  last  of  several  connect- 
ing carriers,  who  delivers  the  goods  at 
their  destination  to  one  other  than  the 
consignee,  by  reason  of  erroneous  di- 
rections given  him  by  an  intermediate 
connecting  carrier,  without  authority^  of 
either  consignor  or  consignee,  and  with- 
out surrender  of  the  bill  of  lading  issued 
by  the  initial  carrier,  is  liable  for  con- 
version. Foy  V.  Chicago,  etc.,  R.  Co.,  63 
:\Iinn.   255.   65    X.   W.   627. 

A.  forged  a  telegram  in  the  name  of 
B.,  requesting  a  national  bank  at  Charles- 
ton, 111.,  to  forward  $500  to  B.,  at  Gaines- 
ville, Fla.  Upon  the  receipt  of  this  tele- 
gram, B.'s  agent  gave  his  note  for  the 
money,  which  B.  subsequently  paid,  and 
the  bank  forwarded  the  money  by  ex- 
press, the  package  being  addressed  to  B. 
at  the  Arlington  House,  Gainesville.  The 
agent  of  the  express  company  at  Gaines- 
ville delivered  the  package  to  a  stranger, 
without  any  further  identification  than 
that  an  hotel  keeper,  known  to  said 
agent    as    a    reliable    person,    accompanied. 
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if  it  delivers  them  to  the  consignee  without  the  surrender  or  cancellation  of 
the  bill  of  lading.39 

§  3618.  Use  by  Carrier  of  Connecting  Carrier's  Cars. — Where  a  car- 
rier delivers  its  cars  to  a  connecting  carrier  for  transportation  of  stock  to  a 
stockyard,  it  is  entitled  to  charge  a  reasonable  amount  for  the  use  of  its  cars, 
and,  if  they  are  not  returned  within  a  reasonable  time,  it  may  sue  the  connect- 
ing carrier  for  damages  or  obtain  a  mandatory  injunction  to  compel  a  return 
of  the  cars.*° 

§§  3619-3633.  Delay  in  Transportation  or  Delivery— §  3619.  Lia- 
bility in  General. — Where  property  is  transported  over  several  railroads  con- 
stituting a  connecting  line,  neither  company  is  agent  of  the  owner,  but  each  ex- 
ercises an  independent  employment  as  a  contractor  with  tlie  owner,  and  is 
responsible  for  its  own  negligence,  and  can  not  make  the  owner  responsible  for 
the  negligence  of  a  connecting  road.*^  In  an  action  against  a  railroad  company 
where  unreasonable  delay  is  complained  of,  and  the  loss  of  a  market,  it  is 
not  sufficient  for  the  plaintiff  to  prove  delay  merely  on  the  part  of  the  de- 
fendant, where  it  appears  that  there  was  delay  also  on  the  part  of  connecting 
lines,  and  that,  had  it  not  been  for  such  delay,  no  loss  would  have  occurred.*^ 

§§  3620-3628.  Liability  of  Initial  Carrier— §  3620.  In  General.— If 

there  be  no  special  contract,  a  carrier  is  bound,  if  goods  are  directed  to  a  place 
beyond  its  line,  to  deliver  them  over  to  the  custody  proper  to  insure  due  trans- 
port, and  if  it  is  guilty  of  improper  delay  it  is  liable  in  damages.*^  A  railroad 
company,  under  a  special  contract  to  furnish  cars  for  the  transportation  of  goods 
over  its  own  and  connecting  lines  to  a  city  where  the  consignor  intends  to  sell 
them,  and  to  transport  them  over  its  own  line  within  a  specified  time,  will  be 
liable,  if  it  fails  to  furnish  the  cars  and  deliver  them,  with  their  freight,  to  the 
connecting  lines  within  the  time  specified,  for  any  loss  the  consignor  may  sus- 
tain from  a  fall  in  the  market  price  after  the  date  fixed  for  delivery,  though  the 
connecting  line  would  not  have  transported  the  cars  if  duly  delivered  to  it  as 
required  by  the  contract.**  Under  a  special  contract  to  deliver  a  car  load  of 
apples  to  a  connecting  line  within  a  given  time,  so  as  to  avoid  the  danger  of  cold 
weather,  the  first  carrier  is  liable  for  damage  to  the  apples  by  freezing,  while 

the      stranger,     and     treated    him    as     B.  the    shipper.      Ratzer    v.    Burlington,    etc.. 

Held,   that  the    company,   though   the   last  R.    Co.,    64    Minn.    245,    66    N.    W.    988,    58 

carrier,   was   liable   to    B.   for   the   loss   of  Am.    St.    Rep.    530. 

the    money.      Southern    Exp.    Co.    v.    Van  40.    Use   by    carrier   of   connecting    car- 
Meter,  17  Fla.  783,  35  Am.  Rep    107.  rfer's    cars.— Louisville,    etc.,      R.    Co.     v. 
39.    Delivery   to   consignee  without   sur-  Central  Stockyards   Co.,  97  S.  W.   778,  30 
render  or  cancellation  of  bill  of  lading. —  gy    l    Reo    18 

The   shipper  of  goods   consigned  them  to  At    t  ■  u-i-i     r       j  1                  -i        j 

t,"      ic          A           ■      1          i,-ii      f    i„.4.„„  41.  Liability  for  delay  on  railroads  con- 

himself,     and    received     a     bill    of     lading  „4.u„4.,-   „         /„ „    .^^i         ,•           cu 

from    the    railway    company    accordingly,  ?t"uting    a    connecting    line.-Sherman    v. 

The    railway     company     delivered     them,  Hudson^  etc.    R.  Co.,  64  N.  Y.  2.4,  affirm- 

with   a   proper   waybill,   to   the   next   con-  '"=■   ^   ^^'^  '''^l- 

necting    railway     company,    who,     at    the  ^2.    Detroit,    etc.,    R.    Co.   v.    McKenzie, 

shipper's   request,   delivered   the   goods^  to  43   Mich.  609,  5  N.  W.  1031. 

him    in    transit   at   an    intermediate   point,  43.   Duty   and   liability   of  initial   carrier 

without   the    surrender   or   cancellation   of  in    general. — Rome    R.     Co.     v.     Sullivan, 

the    bill    of    lading,    which    he    thereafter,  etc.,  Co.,  25   Ga.  238. 

and  before  the  goods  would  have  arrived  A  carrier  is  liable  for  injury  to  horses 

at  their  original  destination  if  the  transit  shipped,    resulting    from    an    unreasonable 

had     continued,      pledged,     in      the     usual  delay  in   delivering  them  to  a  connecting 

course      of      business,    to       an      innocent  line.     Felton  v.   McCreary-McClellan  Live 

pledgee,  for  value.     Held,  the  latter  rail-  Stock  Co.,  59  S.  W.  744,  22  Ky.  L.  Rep. 

way  company  is  liable  to  the  pledgee  for  1058. 

failure  to   deliver  the  goods  at  the  place  44.    Liability    under    special    contracts. 

of     destination,    and      is    estopped     from  — East  Tennessee,   etc.,   R.   Co.  v.  Nelson, 

showing     such     intermediate     delivery     to  41   Tenn.    (1    Coldw.)    272. 
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being  transported  over  the  connecting  line,  caused  by  the  former's  delay  in  de- 
livering them.*5 

§  3621.  Delay  Resulting  from  Failure  to  Conform  to  Shipper's  Di- 
rections or  to  Give  Proper  Notice  to  Succeeding  Carrier. — Where  a  rail- 
road company  is  accustomed  to  receive  directions  from  shippers  as  to  forward- 
ing goods  at  the  end  of  its  line,  and  the  company  does  not  conform  to  the  direc- 
tions given  by  the  shipper,  it  is  liable  for  delay  in  the  transportation  of  the 
goods.*^  Where  a  railroad  company  receives  freight  for  shipment  under  an 
agreement  to  forward  it  to  its  destination,  and  a  stipulation  that  its  liability  as 
carrier  shall  cease  on  delivery  of  the  goods  to  the  first  connecting  line,  the  con- 
tract also  providing  for  "passenger  service  through,"  the  duty  of  the  company, 
as  forwarding  agent,  continues  till  the  goods  arrive  at  their  ultimate  destination, 
and  it  is  therefore  liable  for  any  delay  caused  by  its  failure  to  notify  each  suc- 
cessive connecting  road  of  the  conditions  of  the  contract  in  respect  to  the  man- 
ner of  transportation.*''  If  a  railroad  company,  outside  of  its  regular  contract, 
and  without  an  additional  consideration,  undertakes  to  deliver  a  car  on  the  line 
of  another  road,  and  it  is  the  custom  in  such  cases  to  notify  the  other  road  of 
the  delivery  of  the  car,  its  destination,  and  narne  of  the  consignee,  and  it  fails 
to  give  such  notice,  the  company  is  liable  for  delay  in  transportation  resulting 
from  failure  to  give  the  notice.*^  But  where,  in  an  action  against  an  initial  car- 
rier for  damages  to  a  car  load  of  potatoes  by  delay  in  transf>ortation,  the  evi- 
dence indicated  that  by  far  the  greater  part  of  the  loss  occurred  through  the 
imexplained  delays  of  the  carriers  other  than  defendant,  it  could  not  be  made 
liable  as  an  insurer  for  the  total  loss,  because  its  agent,  on  transferring  the  po- 
tatoes to  the  next  connecting  carrier,  neglected  to  add  to  the  waybill  a  direction 
to  notify  a  particular  person  of  the  arrival  of  the  car  at  its  destination,  whereby 
the  delay  was  extended  three  days,  before  such  person  received  notice  of  the 
arrival  of  the  car,  when  on  inspection  he  found  them  so  badly  decayed  that  he 
was  compelled  to  refuse  them.*^ 

§  3622.  Delay  Caused  by  Carrier's  Failure  to  Peed  and  Water  Stock. 

■ — In  the  absence  of  any  custom  to  the  contrary,  the  carrier  last  receiving  a 
through  shipment  of  live  stock  during  the  prescribed  period  for  feeding  and 
watering  must  feed  and  water  the  stock;  but,  where  by  custom  such  duty  is 
undertaken  by  the  initial  carrier  before  delivery  to  the  connecting  carrier,  and 
it  fails  to  perform  the  duty,  whereby  the  stock  is  delayed  in  shipment,  resulting 
in  loss,  the  initial  carrier  is  responsible  therefor,  even  though  the  injury  does 
not  develop  until  the  stock  has  passed  into  the  possession  of  the  connecting  car- 
rier, or  until  the  stock  has  arrived  at  destination."'' 

§§  3623-3628.  Delay  of  the  Succeeding,  or  of  a  Subsequent,  Car- 
rier— §  3623.  Liability  in  Absence  of  Statute,  Contract,  or  Traffic 
Agreement. — The  initial  carrier  is  not  liable  for  the  negligence  of  the  succeed- 
ing, or  of  a  subsequent,  carrier  in  delaying  a  shipment  of  freight,'^  in  the  ab- 

45.  Fox   V.     Boston,     etc.,   R.     Co.,    148  49.  Starks  Co.  v.  Manistee,  etc.,  R.  Co., 
Mass.   220,  19   N.   E.  222,   1   L.   R.   A.  702.  131   N.  W.  99,  16.5   Mich.  518. 
Compare   Michigan   Cent.   R.   Co.  v.   Bur-  50.   Failure  to  feed  and  water  stock. — 
rows,   33   Mich.   6.  Wisecarver   v.    Chicago,   etc.,    R.   Co.,   141 

46.  Failure  to  conform  to  shipper's  di-  Iowa  121,  119  N.  W.  532. 

Tections. — Michigan,    etc.,   R.   Co.  v.   Day,  51.  Rule  as  to  liability  of  initial  carrier 

20   111.   375,   71   Am.   Dec.   278.  for  delay  of  the  succeeding,  or  of  a  sub- 

47.  Agreement  to  forward  shipment  to  sequent,  carrier. — Central  R.,  etc.,  Co.  v. 
destination.— Colfax  Mountain  Fruit  Co.  Skellie,  86  Ga.  686,  12  S.  E.  1017;  Carter 
V.   Southern   Fac.  Co.    (Cal.),   46   Pac.   668.  v.    Chicago,    etc.,    R.    Co.,    146    Iowa    201, 

48.  Failure  to  give  customary  notice  125  N.  W.  94,  so  holding  as  to  a  ship- 
to      succeeding       carrier Melbourne     v.  ment  of  live  stock;  Meredith  y.  Seaboard, 

Louisville,  etc.,   R.  Co.,  88  Ala.  443,  6  So.  etc.,  R.  Co.,  137  N.  C.  478,  50  S.  E.  1. 

762.  Where    one    carrier   receives    goods   for 
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sence  of  a  statute  imposing  such  liability,^^  or  of  a  contract,  express  or  implied, ^^ 
or  of  a  partnership  or  traffic  agreement  which  makes  the  two  lines  practicall)' 
■one. 5*  Where  an  initial  carrier  delivers  freight  to  the  connecting  carrier  within 
a  reasonable  time,  such  initial  carrier  is  not  liable  for  a  delay  subsequently  oc- 
curring.5^  Proof  of  negligent  delay  by  a  subsequent  carrier,  and  that  without 
it  the  injury  would  have  been  avoided,  is  a  complete  answer  to  an  action  seeking 
to  hold  the  first  carrier  responsible,  by  reason  of  his  delay,  for  injury  to  fruit 
by  freezing  while  in  custody  of  such  subsequent  carrier.^s  But  it  has  been  held 
that  recovery  may  be  had  of  the  initial  carrier  for  injury  to  perishable  goods, 
shipped  over  connecting  lines,  caused  by  negligent  delay  in  transportation, 
though  each  carrier  was  guilty  of  such  delay;  there  being  no  evidence  that  the 
damages  were  caused  solely  by  the  delay  of  the  subsequent  carriers. ^'^  An  agent 
of  an  initial  carrier  of  live  stock  has  no  authority  to  assure  a  shipper  that  his 
check  will  be  accepted  by  the  last  carrier  at  the  place  of  destination,  and  there- 
fore such  initial  carrier  is  not  liable  for  delay  in  getting  the  stock  from  its  cars, 
occasioned  by  refusal  of  the  last  carrier  to  accept  the  check. ^^  Where  goods 
are  routed  over  a  particular  railroad,  and  by  mistake  the  initial  carrier  routes 
them  over  another  which  delays  them  in  transit,  the  initial  carrier  is  liable  with 
the  latter  jointly  for  the  delay. ^^  The  initial  carrier  in  such  a  case  is  alone  lia- 
ble for  expenses  incurred  by  the  consignee  in  removing  the  goods  where  the  ex- 
penses would  not  have  been  incurred  if  the  goods  were  rightly  routed. ^'^ 


transportation  part  of  the  way  to  des- 
tination, and  delivers  the  goods  at  the 
end  of  its  carriage  to  another  carrier  for 
carriage  to  destination,  the  contract  is 
several;  and  there  may  be  a  suit  only 
against  the  carrier  that  is  liable  for  de- 
lay of  transportation.  Delaney  v.  United 
States  Exp.  Co.,  70  W.  Pa.  502,  74  S.  E. 
513. 

52.  See  post,  "Liability  Imposed  by 
Statute,"    §    3624. 

53.  Carter  v.  Chicago,  etc.,  R.  Co.,  146 
Iowa  201,  125  N.  W.  94;  Meredith  v.  Sea- 
board, etc.,  R.  Co.,  137  N.  C.  478,  50  S. 
E.    1. 

In  an  action  against  a  carrier  for  dam- 
ages for  failure  to  deliver  peaches  in 
time,  whereby  they  were  damaged, 
plaintiffs  alleged  that  defendant  con- 
tracted to  deliver  the  peaches  in  New 
York,  which  was  denied  by  defendant, 
which  claimed  that  its  agreement  was 
to  deliver  to  a  connecting  line,  and  the 
evidence  was  conflicting.  The  court  in- 
structed that  if  there  was  no  contract 
defendant's  liability  would  depend  on  the 
common  law,  and  it  would  be  liable  if, 
by  reason  of  unreasonable  delay  in  for- 
warding the  peaches,  they  reached  New 
York  in  a  damaged  condition.  Held, 
that  the  instruction  was  erroneous,  since, 
in  the  absence  of  a  contract  to  deliver 
in  New  York,  defendant  would  only  be 
liable  for  failure  to  deliver  in  good  con- 
dition and  within  a  reasonable  time  to 
the  connecting  carrier.  Central  R.,  etc., 
Co.  V.  Skellie,  86  Ga.  686,  13  S.  E.  1017. 

54.  Carter  v.  Chicago,  etc.,  R.  Co.,  146 
Iowa  201,  1:2.T  N.  W.  94;  Rocky  Mount 
Mills  V.  Wilmington,  etc.,  R.  Co.,  119  N. 
C.  693,  25   S.   E.  854,  56  Am.   St.   Rep.  682; 


Meredith  v.  Seaboard,  etc.,  R.  Co.,  137 
N.  C.  478,  50  S.  E.  1.  See  post,  "Effect 
of  Traffic  Arrangements  between  Car- 
riers," §  3633. 

55.  Watson  v.  Atlantic,  etc.,  R.  Co.,  59 
S.    E.    55,    145    N.    C.    336. 

Where  no  association  exists,  and  no 
special  contract  is  made,  and  goods  are 
delivered  to  a  railroad  for  transportation 
to  a  place  beyond  its  terminus,  the  rail- 
road discharges  its  duty  by  safely  con-- 
veying  the  goods  over  its  own  road  and 
delivering  them  to  the  connecting  road 
within  a  reasonable  time.  Meredith  v. 
Seaboard,  etc.,  R.  Co.,  50  S.  E.  1,  137  N. 
C.   478. 

In  the  absence  of  a  through  contract 
for  the  shipment  of  goods  destined  be- 
yond the  carrier's  line,  it  is  the  carrier's 
duty  to  deliver  the  goods  at  its  terminus 
to  the  connecting  carrier  in  good  order 
and  in  due  time  and  thereupon  its  liabil- 
ity ceases.  Central  R.,  etc.,  Co.  v.  Skel- 
lie, 86  Ga.  686,  13  S.  E.  1017;  McElveen 
V.  Southern  R.  Co.,  109  Ga.  249,  34  S.  E. 
281,  77  Am.  St.  Rep.  371;  Rome  R.  Co. 
V.   Sullivan,   etc.,   Co.,  35   Ga.   228. 

56.  Michigan  Cent.  R.  Co.  v.  Burrows, 
33   Mich.   6. 

57.  St.  Louis,  etc.,  R.  Co.  v.  Coolidge, 
83  S.  W.  333,  73  Ark.  112,  67  L.  R.  A. 
555,   108   Am.   St.   Rep.  31. 

58.  Louisville,  etc.,  R.  Co.  v.  Bennett, 
76  S.  W.  408,  25  Ky.  L.   Rep.  834. 

59.  Liability  where  initial  carrier  routes 
goods  over  wrong  road. — Illinois  Cent.  R. 
Co.  V.  Hopkinsville  Canning  Co.  (Ky.), 
116  S.  W.  758. 

60.  Illinois  Cent.  R.  Co.  v.  Hopkins- 
ville   Canning   Co.    (Ky.),    116    S.    W.   758. 
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§  3624.  Liability  Imposed  by  Statute. — Under  a  statute  making  con- 
necting carriers  agents  of  each  other,  and  making  either  liable  for  all  damages 
for  delay  in  delivery,  caused  by  any  of  them,  the  fact  that  a  part  of  a  delay  in 
delivering  freight  occurred  while  it  was  in  the  possession  of  a  terminal  com- 
pany at  destination,  will  not  relieve  the  delivering  carrier  from  liability  though 
such  carrier  charged  and  collected  for  delivery  at  the  place  of  delivery  and 
actually  delivered  it  there.® ^ 

§  3625.  Liability  under  Contract. — A  carrier  contracting  to  deliver  freight 
at  a  point  beyond  its  own  line  is  liable  for  unreasonable  delay  in  transportation 
or  delivery  caused  by  the  fault  of  a  connecting  carrier.®^  j^  railroad  company 
issuing  a  bill  of  lading  marked,  "Prompt  shipment  required,"  assumes  respon- 
sibility for  delay  of  a  connecting  carrier.'^  ^ 

What  Constitutes  a  Contract  for  Through  Transportation. — Certain 
contracts  between  carriers  and  shippers  which  have  been  construed  by  the  courts 
to  determine  whether  they  constitute  contracts  for  through  transportation  be- 
yond the  carrier's  line  will  be  found  in  the  appended  note.'^*     The  marks  on 


61.  Liability  of  initial  carrier  under 
South  Carolina  statute. — Farmers',  etc., 
Cotton  Co.  V.  Atlantic,  etc.,  R.  Co.,  89 
S.  C.  398,  71  S.  E.  991,  construing  Act 
May  13,   1903   (34  St.  at  Large,  p.   1). 

62.  Liability  of  carrier  under  contract 
for  through  transportation. — Rome  R. 
Co.  V.  Sullivan,  etc.,  Co.,  25  Ga.  228;  S. 
C,  33  Ga.  400;  Savannah,  etc.,  R.  Co.  v. 
Pritchard,  77  Ga.  412,  1  S.  E.  261,  4  Am. 
St.  Rep.  92;  Central  R.  Co.  v.  Dwight 
Mig.  Co.,  7.5  Ga.  609;  Central  R.,  etc., 
Co.  V.  Georgia  Fruit,  etc.,  Exch.,  91  Ga. 
389,  17  S.  E.  904;  Aultman  Engine,  etc., 
Co.  v.  Chicago,  etc.,  R.  Co.,  143  Iowa  561, 
121    N.    W.    22. 

Where  a  carrier  issues  a  bill  of  lading 
for  the  transportation  of  goods  to  a  des- 
tination beyond  its  own  line,  it  binds 
itself  to  deliver  at  the  point  of  destina- 
tion, and  is  liable  for  delays  of  a  connect- 
ing carrier,  unless  there  be  some  limita- 
tion in  liability  in  the  bill  of  lading.  Car- 
ter i:  Chicago,  etc.,  R.  Co.,  146  Iowa  201, 
123   N.   W.  94. 

Where  the  defendant  carrier  has  re- 
ceived freight  under  a  special  through 
contract  of  shipment,  to  be  transported 
to  destination  over  other  lines,  and  not 
having  in  any  manner  limited  its  legal 
liability,  it  is  bound,  by  itself  or  com- 
petent agents,  to  deliver  the  goods  at 
destination  within  a  reasonable  time, 
and  is  liable  for  damages  resulting  from 
the  negligence  of  such  agents  in  failing 
to  so  deliver  as  it  would  be  for  such 
negligence  upon  its  own  line.  Central 
R.,  etc.,  Co.  z'.  Georgia  Fruit,  etc.,  Exch., 
91    Ga.    389,    17    S.    E.    904. 

Where  a  carrier  has  undertaken  to 
transport  goods  of  a  shipper  from  one 
point  to  another,  the  fact  that  a  delay 
in  their  delivery  was  caused  by  the  fault 
of  another  carrier,  by  whom  a  part  of 
the  transportation  was  performed,  but 
who  has  no  contractual  relation  with  the 
shipper,  is  no  defense  to  an  action  against 
the  first   carrier  for   damages   for   the   de- 


lay. St.  Louis,  etc.,  R.  Co.  v.  Edwards, 
78    Fed.   745,   24   C.    C.   A.   300. 

Where  a  railroad  company  contracts 
to  convey  goods  over  its  own  and  con- 
necting lines,  and  to  deliver  them  at  their 
destination,  at  a  place  beyond  its  ter- 
minus, within  a  certain  time,  it  is  liable 
to  the  shipper  for  losses  caused  by  de- 
lays in  transportation  over  the  connect- 
ing roads.  Pereira  v.  Central  Pac.  R. 
Co.,    66   Cal.   92,    4   Pac.   988. 

When  a  railroad  company  contracts 
to  ship  stock  to  a  given  point,  it  is  bound 
to  forward  and  deliver  it  at  that  point 
within  a  reasonable  time.  It  will  not  be 
released  by  a  delivery  to  another  con- 
necting road,  but  will  still  be  liable  for 
any  unreasonable  delay,  although  the 
same  is  caused  by  the  crowded  condition 
of  such  road.  Toledo,  etc.,  R.  Co.  v. 
Lockhart,   71   111.  627. 

Where  a  railroad  company  contracts 
to  carry  freight  from  St.  Paul  to  Chi- 
cago, its  obligation  as  a  common  carrier 
does  not  cease  at  St.  Paul,  merely  because 
that  is  the  eastern  terminus  of  its  line, 
so  as  to  relieve  it  from  responsibility 
for  unreasonably  delaying  the  transpor- 
tation of  the  freight.  Baldwin  v.  Great 
Northern  R.  Co.,  S3  N.  W.  986,  81  Minn. 
247,  51   L.   R.  A.  640,  83  Am.  St.  Rep.  370. 

63.  Liability  under  bill  of  lading  marked 
"prompt  shipment  required." — Salley  v. 
Seaboard,  etc.,  Railway,  76  S.  C.  173,  56 
S.    E.   782. 

64.  Agreement  held  a  contract  for 
through  transportation. — A  railroad  ex- 
tending from  Atlanta  to  West  Point, 
Ga.,  received  at  Atlanta  goods  consigned 
to  Dallas  Tex.,  and  fixed  by  contract 
with  the  consignor  the  rate  of  freight  for 
the  whole  distance,  apportioning  a  part 
of  the  same  among  the  carriers,  itself  in- 
cluded, to  Xew  Orleans,  and  assessing 
the  balance  for  transportation  beyond 
New  Orleans.  Held,  that  the  contract 
was  a  through  contract,  and  bound  the 
initial   company   for   performance   to   Dal- 
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goods  shipped  by  a  carrier  to  be  delivered  beyond  the  terminus  of  its  line  refer 
to  their  ultimate  destination,  but  are  not  evidence  of  a  contract  to  carry  beyond 
its  line  which  will  make  it  liable  for  delay  caused  by  a  succeeding  carrier.*^ 

§  3626.  Delay  Resulting  from  Succeeding  Carrier's  Inability  to  Re- 
ceive or  Forward  Goods. — Failure  of  a  carrier  contracting  to  transport  goods 
to  a  designated  point  to  forward  and  deliver  them  at  such  point  within  a  rea- 
sonable time  will  render  it  liable,  irrespective  of  its  knowledge  or  ignorance  that 
a  connecting  carrier  could  not  forward  the  goods  without  unreasonable  delay ."^^ 
Where,  while  goods  received  by  the  first  carrier  are  in  transit,  the  connecting 
line  notifies  it  that  it  can  not  receive  the  goods  and  transport  them  to  their  desti- 
nation because  of  a  block  in  freight,  this  will  not  relieve  the  first  from  liability 
for  damages  caused  by  the  delay,  where  it  fails  to  notify  the  shipper  and  give 
him  an  opportunity  to  dispose  of  the  property  or  take  measures  for  its  preserva- 
tion.*''^ The  initial  carrier  of  live  stock  is  bound  to  know  whether  the  connect- 
ing line  is  prepared  to  continue  the  transportation  at  the  point  of  connection 


las,  the  point  of  destination,  notwith- 
standing the  named  rate  was  made  sub- 
ject to  change  without  notice,  the  effect 
being  to  limit  the  agreed  special  rate  to 
the  particular  shipments  with  reference 
to  which  the  rate  was  established,  but 
not  to  allow  any  change,  either  along  or 
at  the  terminus  of  the  route,  which 
would  affect  these  shipments.  Atlanta, 
etc.,  R.  Co.  V.  Texas  Grate  Co.,  81  Ga. 
602,   9    S.   E.   600. 

Agreements  held  not  to  be  contracts 
for  through  transportation. — A  contract 
for  the  shipment  of  live  stock  was  made 
by  using  a  printed  blank.  Following  an 
acknowledgment  of  the  receipt  of  the 
stock  by  the  carrier  were  tlie  printed 
words.  "To  be  delivered  at  *  *  *," 
and  here  was  inserted  in  writing  the 
words,  "Consigned  to  T.,  B.  &  Co.,  Chi- 
cago, 111."  The  further  agreement  was 
expressed  that,  where  stock  should  pass 
over  more  than  one  road  to  reach  its 
destination,  the  company  upon  whose 
road  any  damage  should  occur  should 
alone  be  liable  therefor.  Held,  that  this 
was  not  an  agreement  on  the  part  of  the 
carrier  to  transport  the  stock  t6  Chi- 
cago, if  in  fact  its  line  of  transportation 
did  not  extend  to  that  point,  and  the  first 
carrier  is  not  liable  for  damage  caused 
by  delay  occurring  on  the  line  of  a  suc- 
ceeding carrier.  Ortt  v.  Minneapolis, 
etc.,  R.  Co.,  36  Minn.  396,  31  IJ.  W.  519. 

Where  a  contract  of  shipment  between 
plaintifif  and  defendant  railway  company 
provided.  "Whereas,  the  said  R.  has 
this  day  shipped  car  of  hogs,  to  be 
carried  by  the  R.,  N.,  I.  &  B.  R.  R.  from 
Irvine,  Ky.  to  Richmond  (both  points  on 
its  own  line  of  road),  and  by  it,  as  agent 
of  shipper,  to  be  forwarded  to  G.  &  E., 
at  Cincinnati,  Ohio,  on  same  terms  as 
this  contract,"  an  instruction  authorizing 
the  jury  to  find  against  the  defendant 
for  any  delay,  or  damage  to  the  hogs, 
after  the  delivery  of  the  car  containing 
the  hogs  to  the  connecting  line  of  an- 
other  railroad    company   at   Richmond,   is 


error.  Richmond,  etc.,  R.  Co.  v.  Rich- 
ardson, 43  S.  W.  465,  19  Ky.  L.  Rep. 
1495. 

65.  Marks  on  goods  not  evidence  of 
contract  for  through  transportation. — ■ 
Rome  R.  Co.  v.  Sullivan,  etc.,  Co.,  35  Ga. 
228. 

66.  Delay  resulting  from  succeeding 
carrier's  inability  to  receive  or  forward 
goods. — Toledo,  etc.,  R.  Co.  v.  Lockhart, 
71   111.  627. 

But  under  the  California  statute,  Civ. 
Code,  §  2196,  declaring  a  carrier  liable 
for  delay  only  when  caused  by  want  of 
ordinary  care,  and  §  2201,  stating  that 
a  carrier  accepting  freight  for  a  place 
beyond  its  route  must,  unless  otherwise 
stipulated,  deliver  to  a  connecting  line, 
when  its  liability  ceases,  a  carrier  receipt- 
ing for  goods  to  be  shipped  beyond  its 
line,  with  the  stipulation  that  it  will  not 
be  responsible  as  carrier  any  further,  is 
not  liable  for  delay  in  delivering  the 
goods  to  the  connecting  carrier,  due  to 
the  latter's  inability  to  receive  them. 
Palmer  v.  Atchison,  etc.,  R.  Co.,  101  Cal. 
187,    35    Pac.    630. 

67.  Petersen  v.  Case,  21  Fed.  885;  Helli- 
well  V.  Grand  Trunk  Railway,  10  Biss. 
170,  7  Fed.  68;  Great  Western  R.  Co.  v. 
Burns,  60  111.  284;  Dawson  v.  Chicago, 
etc.,  R.  Co.,  79  Mo.  296. 

To  whom  notice  of  coal  embargoes 
should  be  given. — Where  a  quantity  of 
coal  was  purchased  from  a  fuel  company, 
which  was  selling  for  each  of  several 
mine  operators  in  a  specified  coal  dis- 
trict, and  which,  to  keep  track  of  each 
mine's  business,  would  designate  the 
mines  from  which  the  coal  came,  though 
the  coal  was  shipped  by  the  constituent 
mining  companies  "on  account"  of  the 
fuel  company,  the  fuel  company,  and  not 
the  mining  operator,  would  be  regarded 
f.s  the  shipper  to  which  the  carrier  was 
required  to  give  notice  of  coal  embar- 
goes on  connecting  lines.  Chesapeake, 
etc.,  R.  Co.  V.  O'Gara,  etc.,  Co.,  144  Ky. 
561,   139   S.   W.   803. 
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without  undue  delay,  and  to  inform  the  shipper  if  it  is  not ;  and  if,  from  any- 
unusual  and  unexpected  cause,  the  connecting  carrier  can  not,  when  the  stock 
reaches  the  end  of  the  initial  line,  furnish  facilities  for  continued  transportation, 
it  is  the  duty  of  the  initial  carrier  either  to  promptly  forward  the  stock  by  some 
other  route,  or  to  notify  the  shipper  of  the  facts,  and  for  its  failure  to  do  so  is 
liable  for  any  injury  which  results  from  unreasonable  delay.^^ 

§  3627.  Liability  Where  Connecting  Carrier  Refuses  to  Receive 
Goods. — Where  a  connecting  carrier,  over  whose  line  a  shipment  is  routed,  re- 
fuses to  receive  and  transport  the  same,  in  the  absence  of  notice  of  such  refusal 
to  the  consignor,  the  initial  carrier  is  liable  for  the  exercise  of  ordinary  care  and 
prudence  in  selecting  another  carrier  to  transport  the  consignment,  and  is  liable 
for  injuries  to  the  consignment  caused  by  delay  resulting  from  the  selection  of 
a  carrier  having  a  circuitous  route,  which  might  have  been  avoided.^^  If  a  car- 
rier, or  his  servant  within  the  scope  of  his  employment,  enters  into  a  special 
contract  to  deliver  goods  in  a  particular  time,  or  at  a  particular  place,  even  be- 
yond the  terminus  of  its  route,  it  will  be  liable  in  damages  to  the  owner  of  the 
goods  if  it  fails  to  do  so,  even  though  the  next  carrier  would  not  have  shipped 
the  goods  if  tendered  or  delivered  in  time.''** 

§  3628.  Defenses  in  Actions  for  Delay. — In  the  appended  note  will  be 
found  cases  in  which  defenses  set  up  by  ititial  carriers  in  actions  against  them 
for  delay  in  transportation  were  held  insufficient  to  preclude  a  recovery.''^ 


68.  Duty  and  liability  of  initial  carrier 
of  live  stock. — Louisville,  etc.,  R.  Co.  v. 
Farmers',   etc.,    Comm.   Firm,   107   Ky.   53, 

52  S.  W.  972,  21  Ky.  L.  Rep.  70S. 

69.  Liability  where  connecting  carrier 
refuses  to  receive  goods. — Louisville,  etc., 
R.  Co.  V.  Duncan,  137  Ala.  446,  34  So. 
988. 

70.  East  Tennessee,  etc.,  R.  Co.  v.  Nel- 
son, 41  Tenn.  (1  Coldw.)  272.  Cited  in 
East   Tennessee,    etc.,    R.    Co.   v.    Rogers, 

53  Tenn.  (6  Heisk.)  143,  19  Am.  Rep.  589. 

71.  Defenses  held  insufficient  to  pre- 
clude recovery. — Nonperformance  of  a' 
special  agreement  of  a  carrier  to  forward 
a  through  shipment  by  the  steamer  of  a 
connecting  carrier  sailing  on  a  designated 
day  is  not  excused  by  the  refusal  of  the 
deputy  collector  of  the  port  to  grant  a 
clearance  while  the  freight  was  on  board 
because  it  was  contraband  of  war,  where 
the  contract  was  not  unlawful  when 
made,  and  was  not  rendered  unlawful  by 
any  subsequent  legislation,  and  was 
made  with  knowledge  that  difficulties 
might  arise  in  the  course  of  transporta- 
tion because  of  the  character  of  the 
freight.  Decree,  Farmers'  Loan,  etc., 
Co.  V.  Northern  Pac.  R.  Co.,  120  Fed. 
873,  57  C.  C.  A.  533,  alSrmed  in  North- 
ern Pac.  R.  Co.  V.  American  Trading 
Co.,  25  S.  Ct.  84,  195  U.  S.  439,  49  L.  Ed. 
269. 

If  a  through  contract  for  the  shipment 
of  goods  destined  beyond  the  carrier's 
terminus  is  made  and  the  carrier  fails 
to  deliver  them  at  their  destination 
within  a  reasonable  time  and  the  goods 
are  damaged  thereby,  the  shipper  is  en- 
titled to  recover  such  damages  as  he  sus- 
tains   by    reason    of    the    delay,    whether 


or  not  the  route  by  which  the  shipment 
was  to  be  made  was  indicated.  Central 
R.,  etc.,  Co.  V.  Skellie,  86  Ga.  686,  12  S. 
E.    1017. 

Where  a  notice  of  coal  embargoes  by 
an  initial  carrier  to  the  shipper  did  not 
inform  the  shipper  that  all  future  con- 
signments would  only  be  received  at  the 
shipper's  risk,  such  initial  carrier,  on 
subsequently  receiving  coal  from  the 
shipper  for  transportation  beyond  its 
own  lines,  in  the  absence  of  a  special 
contract  to  the  contrary,  assumed  the 
obligation  to  carry  the  coal  within  a  rea- 
sonable time  and  deliver  the  same  to 
proper  connecting  carriers,  notwithstand- 
ing the  notice,  and  was  therefore  liable 
for  damages  caused  by  delay.  Chesa- 
peake, etc.,  R.  Co.  V.  O'Gara,  etc.,  Co., 
139    S.   W.   803,   144  Ky.   561. 

Where  goods  were  billed  for  shipment 
to  a  point  beyond  the  terminus  of  a  rail- 
road, with  a  direction  to  notify  a  third 
person,  and  on  their  arrival  at  the  ter- 
minus the  railroad  notified  the  third 
person,  and  on  his  order  retained  them 
at  that  point  for  a  week,  it  is  liable  for 
the  delay;  the  order  from  the  third  per- 
son not  being  sufficient  to  justify  it. 
Judgment  98  N.  Y.  S.  609,  112  App.  Div. 
612,  affirmed  in  Isham  v.  Erie  R.  Co.,  85 
N.  E.  1111,   191   N.  Y.  547. 

Where  a  carrier  by  rail  undertook  to 
transport  goods  to  a  point  beyond  its 
terminus,  the  transfer  from  the  terminus 
to  the  destination  to  be  made  without 
charge  to  the  shipper,  the  carrier  was 
liable  for  delay  at  its  terminus.  Judg- 
ment 98  N.  Y.  S.  609,  112  App.  Div.  612, 
affirmed  in  Isham  v.  Erie  R.  Co.,  85  N- 
E.  1111,  191  N.  Y.  547. 
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§§  3629-3632.  Liability  of  Intermediate  or  Last  Carrier— §  3629. 
In  General. — Where  a  carrier  receives  goods  on  a  contract  made  with  the  owner,. 
or  his  agent  to  carry  them  to  their  destination,  beyond  the  terminus  of  its  line, 
a,nd  while  in  the  course  of  transportation  they  come  into  the  hands  of  a  con- 
necting carrier,  by  whose  negligence  there  is  unreasonable  delay  in  delivering 
them  at  destination,  the  latter  is  liable  in  an  action  of  tort  for  the  delay,'' ^  though 
there  be  no  contract  relations  between  the  two  companies,  nor  any  contract  be- 
tween the  owner  of  the  goods  and  the  company  causing  the  damages. ''^  If  fruit 
trees  and  shrubbery  are  destroyed  by  the  cold,  in  the  hands  of  an  intermediate 
carrier,  by  reason  of  unreasonable  delay,  or  if,  by  such  delay  in  transportation 
or  in  delivering  to  the  next  carrier  in  the  line,  the  latter  can  not,  by  reasonable 
efforts,  transport  and  deliver  before  they  are  destroyed  by  cold  weather,  the 
former  carrier  will  be  liable  for  the  lossJ*  But  although  a  carrier  may  be  guilty 
of  unreasonable  delay  in  transportation,  he  will  not  be  liable  for  a  loss  caused 
by  cold  weather,  if  he  delivers  the  freight  to  the  next  company  in  the  line  in 
sufficient  time  for  it,  by  reasonable  diligence,  to  transport  and  deliver  to  the 
consignee  before  injury  by  the  cold.''^ 

§  3630.  Delay  Caused  by  a  Preceding  or  Subsequent  Carrier. — An 

intermediate  or  last  carrier  is  not  liable,  in  the  absence  of  a  contract  imposing 
such  liability,  or  of  a  partnership  or  other  joint  interest  between  the  carriers, 
for  delay  in  the  transportation  or  delivery  of  goods  caused  by  a  preceding  or 
subsequent  carrier,  or  the  agent  of  such  a  carrier.''® 


72.  Negligence  causing  unreasonable 
delay. — Johnson  v.  East  Tennessee,  etc., 
R.  Co.,  90  Ga.  810,  17  S.  E.  121;  Cohen  v. 
Southern  Exp.  Co.,  53  Ga.  138.  See,  also, 
East  Tennessee,  etc.,  R.  Co.  v.  Johnson, 
85   Ga.  497,   11   S.  E.  809. 

Plaintiff  contracted  with  a  railroad  for 
the  shipment  of  cattle  by  way  of  a  con- 
necting carrier  to  a  station  on  a  third 
railroad,  and  the  shipping  railroad  is- 
sued a  waybill  which  stated  that  the 
freight  money  for  the  entire  distance  had 
been  paid.  The  agent  of  the  connecting 
carrier  was  notified  of  such  fact,  but, 
in  delivering  the  cattle  to  the  third  rail- 
road, stated  that  the  freight  was  unpaid, 
by  reason  of  which  such  latter  railroad 
refused  to  deliver  the  cattle  till  the 
freight  was  paid,  till  informed  some  time 
later  of  the  mistake  by  the  shipping  rail- 
road. Held,  that  such  action  of  the 
connecting  carrier's  agent  was  negligence 
making  such  carrier  liable  for  damages 
arising  from  the  delay  in  the  delivery. 
Missouri,  etc.,  R.  Co.  v.  Dilworth  (Tex. 
Civ.  App.),  65  S.  W.  502,  judgment  af- 
firmed in   67   S.  W.  88,  95  Tex.   337. 

In  an  action  against  a  railroad  com- 
pany for  delay  in  delivering  a  shipment, 
defendant  claimed  that  the  delay  was 
caused  .by  the  mistake  of  the  connecting 
carrier  who  delivered  the  shipment  to  it, 
and  that  such  carrier  was  the  owner's 
agent  in  delivering  the  goods.  It  ap- 
peared that  defendant's  negligence  con- 
tributed to,  if  it  was  not  the  sole  cause 
of,  the  delay.  Held  that  the  defendant 
was  liable.  Sherman  v.  Hudson,  etc.,  R. 
Co.,  64  N.  Y.  354,  affirming  5  Daly  531. 

73.  Johnson  v.  East  Tennessee,  etc.,  R. 
Co.,  90  Ga'.  810,  17  S.  E.  131. 


74.  Goods  destroyed  by  cold  by  rea- 
son of  unreasonable  delay. — Michigan 
Cent.  R.   Co.  v.  Curtis,  80  111.  324. 

75.  Michigan  Cent.  R.  Co.  v.  Curtis,  80 
111.   324. 

76.  Last  carrier  not  liable,  in  absence 
of  contract  for  delay  occurring  on  other 
lines. — Where  the  initial  carrier  in  its 
bill  of  lading  issued  to  plaintiffs  under- 
took to  transport  goods  to  their  destin- 
ation without  any  mention  of  connecting 
lines,  in  an  action  for  damages  caused 
by  delay  against  the  last  carrier,  which 
was  not  a  party  to  the  contract,  it  is  er- 
ror to  instruct  that  if  defendant  was  one 
of  the  connecting  lines  over  which  the 
goods  were  shipped  it  would  be  liable 
for  unreasonable  delay,  whether  such  de- 
lay occurred  on  its  own  line  or  not. 
East  Tennessee,  etc.,  R.  Co.  v.  Johnson, 
85   Ga.   497,   11   S.   E.   809. 

Last  carrier,  in  absence  of  joint  inter- 
est, not  liable  for  delay  of  a  preceding 
carrier. — In  absence  of  proof  of  a  part- 
nership or  other  joint  interest  existing 
between  two  connecting  carriers,  the  final 
carrier  if  itself  without  fault  is  not  li- 
able for  delay  on  the  line  of  the  initial 
carrier.  Missouri,  etc.,  R.  Co.  v.  Stark 
Grain  Co.,  103  Tex.  543,  131  S.  W.  410, 
modifying   judgment   120    S.    W.    1146. 

Where  a  carrier  gives  a  bill  of  lading 
undertaking  to  ship  freight  to  a  station 
named,  which  is  beyond  the  terminus  of 
its  line,  and  makes  no  mention  of  the 
carrier  on  whose  line  the  station  is  lo- 
cated, which  latter  has  no  privity  or 
contractual  relation  with  the  initial  car- 
rier, so  far  as  appears  and  no  connection 
with  the  shipment  until  delivered  to  it 
by    an    intermediate    line,    it    is    error    to 
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§  3631.  Liability  of  Second  Carrier  to  First  Carrier  for  Delay  in  Re- 
ceiving Goods. — A  shipowner  can  not  recover  from  a  connecting  carrier  dam- 
ages caused  by  the  latter's  refusal  for  some  days  to  receive  the  ship's  cargo, 
where  it  is  not  alleged  that  such  delay  was  tortious  or  inexcusable.'^'^ 

§  3632.  Insufficient  Excuses  for  Delay. — A  railroad  company  receiving 
cattle  from  another  carrier,  though  received  on  Sunday,  for  transportation  over 
its  road,  is  bound  to  forward  the  stock  without  unnecessary  delay .''^^  Where  a 
railroad  company  receives  goods  from  a  connecting  road,  to  be  transported  to 
the  owners,  it  can  not  justify  their  detention  on  the  ground  that,  by  its  regula- 
tions, goods  so  received  are  not  to  be  forwarded  until  the  receipt  of  a  bill  of 
back  charges,  and  that  no  such  bill  accompanied  the  goods.''* 

§  3633.  Effect  of  Traffic  Arrangements  ijetween  Carriers. — Where 
two  railroad  corporations  enter  into  a  traffic  arrangement,  and  associate  them- 
selves as  a  "fast  freight  line,"  and  a  shipper  contracts  with  the  general  agent 
of  such  associated  line  for  the  shipment  of  freight  over  the  line,  the  companies 
are  jointly  liable  under  the  contract  for  damages  resulting  from  delay  in  the 
transportation  of  the  freight  irrespective  of  the  portion  of  the  line  on  which 
such  delay  occurs. s"  Where  connecting  railroads  hold  themselves  out  of  the 
public  as  a  through  line  for  the  transportation  of  freight,  and  the  initial  carrier 
so  acts  for  itself  and  for  the  others  by  receiving  a  shipment  which  it  agrees  to 
carry  to  its  destination,  guarantying  the  through  freight,  and  providing  for  cer- 
tain terms  in  behalf  of  other  carriers,  which  it  designates  as  "a  part  of  the 
through  line,"  the  contract  is  that  of  the  initial  carrier,  and  it  is  liable  for  any 
default  of  its  connecting  lines  in  not  delivering  the  shipment  in  a  reasonable 
time.^i 

§§  3634-3672.  Loss  of  or  Injury  to  Cars,  Goods,  or  Live  Stock— 
§  3634.  Loss  of  or  Injury  to  Cars. — Railroad  companies  in  transporting, 
for  hire  and  under  their  exclusive  control,  the  cars  of  other  companies  or  per- 
sons, are  liable  as  common  carriers,  for  their  safety,  in  the  absence  of  a  special 
contract  to  the  contrary. ^^     gut  in  such  case,  after  the  transporting  carrier  has 

charge    that    if    the    delivering    carrier    is  77.    Liability    of    second   carrier   to   first 

one   of   the    connecting   lines    over   which  carrier    for    delay   in    receiving   goods. — 

the   goods    are    to   be   shipped,   it   will   be  Freeman    v.    Louisville,    etc.,    R.    Co.,    32 

liable   for   unreasonable    delay   in   the    de-  Fla.   420,   13   So.   892. 

livery     of     the    shipment,    whether      such  78.  Cattle  received  on  Sunday  must  be 

delay   occurs    on   its    line    or   not.      East  forwarded    without    unnecessary    delay. — 

Tennessee,  etc.,  R.  Co.  v.  Johnson,  85  Ga.  Philadelphia,   etc.,   R.    Co.   v.   Lehman,   56 

497,   11   S.   E.   809.  Md.   209,  40  Am.   Rep.   415. 

Railroad  company  not  liable  for  delay  79.  Regulations  providing  for  detention 
caused  by  dispatch  companies'  agent. —  of  goods  until  receipt  of  a  bill  of  back 
Defendant,  as  intermediate  carrier,  con-  charges. — Dunham  v.  Boston,  etc.,  R. 
tracted  to  haul  to  the  seacoast  cotton  Co.,  70  Me.  164,  35  Am.  Rep.  314;  Mich- 
shipped  with  certain  dispatch  companies  aels  v.  New  York  Cent.  R.  Co.,  30  N.  Y. 
under   a   through   bill   of   lading.      It   was  564,  86  Am.  Dec.  415. 

defendant's    custom,    on   arrival    of   cotton  80.    Effect    of    traffic    arrangements   be- 
at  the   coast,   to   give   notice   to   the    dis-  tween    carriers. — Rocky    Mount    Mills    v. 
patch     companies'     agent,    named      in   the  Wilmington,    etc.,    R.    Co.,    25    S.    E.    854, 
waybill   as   consignee,   whose   duty  it  was  119   N.   C.   693,  56   Am.   St.   Rep.  683. 
to    obtain    a    permit    from    the    steamship  81.    Cummins     v.    Dayton,     etc.,  ,  R.     Co. 
company  for  delivery  thereto,  and  deliver  (Ind.),  9  Am.  &  Eng.  R.  Cas.  36. 
the    permit    to    defendant,    on    receipt    of  82.    Liability   of   railroad   companies   in 
which    defendant   would    deliver    the    cot-  transporting  cars  of  other  companies. — II- 
ton  on  lighters  to  the  proper  vessel.     On  linois. — Peoria,    etc.,    R.    Co.    v.    Chicago, 
arrival    of      the    cotton,    defendant     gave  etc.,  R.  Co.,  109  111.  135,  50  Am.  Rep.  605, 
prompt    notice    to    the    agent,    and    urged  18  Am.   &  Eng.   R.   Cas.  506;   Peoria,  etc., 
him  to  obtain  the  permit,  which  he  failed  R.    Co.    v.    United    States    Rolling    Stock 
to  do.     Held,  that  defendant  was  not  li-  Co.,  136  111.  643,  27  N.  E.  59,  29  Am.  St. 
able  to  the  shipper  for  delay  in   delivery.  Rep.   348. 
Whitworth  v.  Erie  R.  Co.,  87  N.  Y.  413.  Kansas.— M\ssomi       Pac.       R.       Co.     v. 
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delivered  the  cars  to  the  consignee  and  they  are  no  longer  in  its  control,  its  lia- 
TDility  ceases.88  Where  railroad  cars  containing  freight  are  shipped  over  a  con- 
necting line  of  railroad  to  a  certain  point,  to  be  delivered  to  the  consignee  of 
the  goods  to  be  unloaded,  after  which  the  carrier  is  again  to  take  the  cars  to 
its  yards  for  storage  and  keep  them  there  until  called  for,  the  liability  of  the 
carrier  as  an  insurer  of  the  cars  will  be  suspended  during  the  time  of  such  stop- 
page, during  which  it  has  no  control  of  the  cars,  and  will  not  again  attach  until 
after  the  cars  have  been  unloaded  and  made  ready  for  removal  to  the  place  of 
storage.^*     A  carrier  which  undertakes  to  haul  another  carrier's  car  over  its 


Wichita  Wholesale  Grocery  Co.,  5.5  Kan. 
525,  40  Pac.  899,  3  Am.  &  Eng.  R.  Cas., 
ISf.   S.,   560. 

Massachusetts. — Vermont,  etc.,  R.  Co.  v. 
Fitchburg  R.  Co.,  14  Allen  462,  92  Am. 
Dec.   785. 

New  York. — Lansberg  v.  Dinsmore,  4 
Daly  490;  Mallory  v.  Tioga  R.  Co.,  39 
Barb.    488. 

If  a  railroad  company  take  a  car  for 
transportation  over  their  road,  and, 
though  it  remain  on  its  own  trucks,  take 
.sole  possession  and  care  of  it,  they  are 
responsible  as  common  carriers.  New 
Jersey  R.,  etc.,  Co.  v.  Pennsylvania  R. 
•Co.,  27  N.  J.  L.  100. 

In  Peoria,  etc.,  R.  Co.  v.  Chicago,  etc., 
R.  Co.,  109  111.  135,  50  Am.  Rep.  605,  18 
Am.  &  Eng.  R.  Cas.  506,  it  appeared 
that  defendant  company's  principal  busi- 
ness was  switching  cars  for  other  rail- 
road companies;  that  its  tracks  were 
•connected  with  those  of  such  other  rail- 
roads by  a  transfer  switch,  and  with 
mills,  elevators  and  manufactories  in  and 
.around  the  city  where  its  business  was 
transacted;  that  the  plaintiff  company 
brought  a  car,  loaded  with  freight,  to 
the  city,  and  placed  the  same  on  the 
"transfer  track,  with  orders  to  defendant 
to  ship  the  same  to  a  certain  distillery, 
to  which  place  it  was  taken  and  unloaded; 
that  when  unloaded  it  was  taken  by  de- 
fendant, without  orders  from  plaintiff,  to 
a  sugar  refinery,  to  be  loaded,  and  then 
switched  to  the  transfer  track  for  ship- 
ment; and  that  on  the  same  day  such  re- 
finery was  burned,  and  also  the  car.  It 
was  held,  that  defendant  was  liable  as  a 
common  carrier  tn  plaintiff  for  the  value 
■of  the  car. 

A  railroad  company  by  special  contract 
-with  'another  and  connecting  railroad 
<:ompany  agreed  to  draw  over  its  own 
railroad  the  cars  of  the  latter  company 
-with  their  passengers  and  freight,  for  a 
certain  specified  compensation;  and  the 
latter  companj'  agreed  to  save  the  trans- 
porting company  harmless  from  all 
claims  and  damages  arising  from  any  in- 
jury to  passengers,  or  loss  of  or  damage 
to  baggage,  goods  and  freight,  while  in 
transit  over  the  same,  unless  such  in- 
jury, loss  or  damage  should  be  clearly 
•shown  to  arise  from  the  negligence  or 
default  of  the  transporting  company,  or 
from  'some    defect    in    its    road,    in   which 
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case  the  claims,  damages  and  loss  were 
to  be  borne  by  the  transporting  com- 
pany. Certain  cars  so  received  'and 
drawn  under  this  contract  were  injured 
while  in  transit  in  consequence  of  a  de- 
fect in  the  railroad  track  of  the  trans- 
porting company,  which  defect  was 
caused  without  the  company's  fault. 
Held,  that  the  transporting  company 
were  liable  to  the  other  company  there- 
for, either  upon  the  contract,  or  else  as 
common  carriers.  Vermont,  etc.,  R.  Co. 
V.  Fitchburg  R.  Co.  (Mass.),  14  Allen 
463,   92   Am.    Dec.   785. 

Locomotive — Plaintiff's  fireman  and 
engineer  under  control  of  defendant's 
conductor. — In  Terre  Haute,  etc.,  R.  Co. 
V.  Chicago,  etc.,  R.  Co.,  150  111.  502,  37 
N.  E.  915,  it  appeared  that  a  railroad 
company  undertook  to  transport  a  loco- 
motive of  the  plaintiff  company  to  a  cer- 
tain point  over  its  road;  that  the  locomo- 
tive was  placed  on  defendant's  road  in 
charge  of  its  conductor,  and  a  fireman 
and  engine  driver  of  plaintiff  operated 
such  engine  under  the  control  of  such 
conductor,  their  duties  being  merely  me- 
chanical and  they  having  no  authority 
to  say  when  the  engine  should  start  or 
at  what  station  it  would  be  sidetracked 
to  allow  trains  of  defendant  to  pass.  It 
was  held,  that  if  the  engine  was  injured 
while  being  so  transported,  through  the 
negligence  of  the  defendant's  conductor, 
defendant  was  liable. 

83.  Liability  ceases  upon  delivery  of 
cars  to  consignee. — A  railroad  delivered 
certain  of  its  cars  loaded  with  coal  to 
defendant,  a  connecting  company,  to  be 
by  it  delivered  to  the  consignee,  and  the 
cars  to  be  returned  to  plaintiff.  De- 
fendant delivered  the  cars  to  the  con- 
signee, who  took  charge  of  them,  and 
placed  them  on  a  private  switch  in  its 
yard.  On  the  day  of  the  delivery,  and 
before  the  cars  were  unloaded,  and  be- 
fore they  were  redelivered  to  defendant, 
they  were  accidentally  destroyed  by  fire. 
Held,  that  defendant  was  not  liable,  as 
the  cars  were  out  of  its  control.  East 
St.  Louis  Connecting  R.  Co.  v.  Wabash, 
etc.,  R.  Co.,  123  111.  594,  15  N.  E.  45,  re- 
versing  34    111.   App.   279. 

84.  Liability  of  carrier  as  insured  sus- 
pended during   stoppage  for  unloading 

Peoria,  etc.,  R.  Co.  v.  United  States  Roll- 
ing Stock  Co.,  136  111.  643,  27  N.  E.  59, 
29   Am.    St.    Rep.    348. 
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track  is  liable  for  damages  to  the  car  caused  by  its  derailment  owing  to  the  car 
being  of  a  narrower  gauge  than  the  track,  as  the  condition  of  the  car  could  have 
been  discovered  by  inspection  before  the  carrier  received  it.^^  A  terminal  car- 
rier is  a  bailee  of  cars  of  other  railroads  in  its  possession,  which  have  been  un- 
loaded, while  being  held  for  reloading,  and  not  a  common  carrier,  and  therefore 
not  liable   for  their  destruction   by  fire  without  negligence.^^ 

§§  3635-3672.  Loss  of  or  Injury  to  Goods  or  Live  Stock — §  3635. 
In  General. — In  the  absence  of  a  stipulation  restricting  its  liability,  any  car- 
rier, on  whose  line  loss  or  injury  to  property  transported  by  it  occurs,  is  respon- 
sible to  the  owner  therefor.*''  Thus,  where  goods  are  shipped  to  be  transported 
by  several  successive  carriers,  the  carrier  in  whose  possession  they  are  when 
destroyed  or  injured  is  liable,  as  such,  to  the  owner  or  consignee,  for  the  loss.*® 
But  a  carrier  is  not  liable  beyond  its  own  line,  unless  by  contract  it  undertakes 
an  extended  liability,*^  or  unless  such  a  liability  is  imposed  by  statute.^"    Thus, 


85.  Damages  caused  by  car  being  of 
narrower  gauge  than  track. — New  Jersey 
R.,  etc.,  Co.  V.  Pennsylvania  R.  Co.,  27 
N.  J.  L.  100. 

86.  Liability  for  destruction  of  un- 
loaded cars  being  held  for  reloading. — 
Central,  etc.,  R.  Co.  v.  Milledgeville  R. 
Co.,  75  S.   E.   614,  138   Ga.  434. 

87.  Carrier  liable  for  loss  or  injury  oc- 
curring on  its  line. — St.  Louis,  etc.,  R. 
Co.  V.  Kilberry,  83  Ark.  87,  102  S.  W. 
894.  See,  also,  Texas,  etc.,  R.  Co.  ■;•. 
Warner,  42  Tex.  Civ.  App.  280,  93  S.  W. 
489,  affirmed  in  101  Tex.  664. 

88.  Packard  v.  Taylor,  etc.,  Co.,  35  Ark. 
402,  37  Am.  Rep.  37;  International,  etc., 
R.  Co.  V.  Tisdale,  74  Tex.  8,  11  S.  W. 
900,  4  L.  R.  A.  545;  Conkey  v.  Milwaukee, 
etc.,  R.  Co.,  31  Wis.  619,  11  Am.  Rep.  630. 

89.  Carrier  not  liable  beyond  its  own 
line. — United  States. — Stewart  v.  Terre 
Haute,  etc.,  R.  Co.,  3  Fed.  768,  1  Mc- 
Crary    312. 

Kentucky. — Louisville,  etc.,  Mail  Co.  v. 
Levey  &  Co.,  11  Ky.  L.  Rep.  286;  Louis- 
ville, etc.,  R.  Co.  V.  Crozier,  13  Ky.  L. 
Rep.  175;  Louisville,  etc.,  R.  Co.  v. 
Cooper,  13  Ky.  L.  Rep.  496;  Cincinnati, 
etc.,  R.  Co.  V.  Greening,  100  S.  W.  825, 
30  Ky.  L.  Rep.  1180;  Baltimore,  etc.,  R. 
Co.   V.    Clift,   142   Ky.   573,   134   S.   W.   917. 

Maine. — Skinner    v.    Hall,    60    Me.    477. 

A  carrier  is  not  liable  for  injuries  to 
goods  unless  they  occurred  while  in  its 
care  and  control.  Reason  ZK  Detroit,  etc., 
R.   Co.,   150   Mich.   50,  113   N.  W.  596. 

One  railroad  is  not  responsible  for 
loss  occurring  on  another;  and  it  was 
not  error  to  so  charge,  where  it  was 
doubtful  from  the  evidence  whether 
goods,  for  the  loss  of  which  suit  was 
brought,  were  ever  received  by.  the  road 
sued.  McCaflfrey  &  Co.  v.  Georgia  South- 
ern  Railroad,  69  Ga.  622. 

In  an  action  against  one  or  several 
carriers  for  injuries  to  live  stock,  none 
of  them  will  be  responsible  for  damages 
occurring  beyond  the  end  of  the  lines 
controlled  by  them  in  the  absence  of  a 
special  contract.     Illinois   Cent.   R.   Co.  v. 


Curry,  106  S.  W.  294,  32  Ky.  L.  Rep.  513. 

Before  the  enactment  of  Act  June  29, 
1906,  c.  3591,  §  7,  34  Stat.  595  (U.  S. 
Comp.  St.  Supp.  1909,  p.  1166),  and 
Code  Ala.  1907,  §  5546,  in  effect  making 
the  initial  carrier  responsible  for  any  loss 
or  injury  caused  by  any  carrier  to  which 
the  property  is  delivered,  or  over  whose 
line  it  passes,  each  of  several  connect- 
ing carriers  was  responsible  only  for  loss 
occurring  on  its  own  line.  Central,  etc., 
R.  Co.  V.  Chicago  Varnish  Co.,  169  Ala. 
287,    53    So.    832. 

90.  Statutes  construed. — The  Georgia 
statute,  Civ.  Code  1895,  §  2317,  provid» 
ing  that  when  freight  that  has  been 
shipped  to  be  conveyed  by  two  or  more 
common  carriers  to  its  destination,  where, 
under  the  contract  of  shipment  or  by 
law,  the  responsibility  of  either  shall 
cease  on  delivery  to  the  next  "in  good 
order,"  has  been  lost,  damaged,  or  de- 
stroyed, it  shall  be  the  duty  of  the  initial 
or  any  connecting  carrier,  on  aipplica- 
tion  by  the  shipper,  to  trace  such  freight 
and  inform  the  applicant  where,  how  and 
by  which  carrier  the  same  was  lost,  dam- 
aged, or  destroyed,  and  §  2318,  making  a 
carrier  which  shall  fail  to  comply  with 
section  2317  liable  for  the  value  of  the 
freight  are  by  the  express  terms  of  §  2317 
applicable  only  where,  under  the  con- 
tract of  shipment  or  by  law,  the  respon- 
sibility of  each  carrier  is  to  cease  on  de- 
livery to  the  next  carrier  "in  good  or- 
der," and  are  inapplicable  where  the 
responsibility  does  not  so  cease.  Atlan- 
tic, etc.,  R.  Co.  V.  Henderson,  61  S.  E. 
1111,    131    Ga.    75. 

The  South  Carolina  statute,  24  St.  at 
Large,  p.  81,  §  2,  providing  for  the  recov- 
ery of  loss  or  damage  to  freight,  does 
not  impose  on  one  connecting  carrier  lia- 
bility for  the  default  of  another,  unless 
such  carrier  obtains  and  gives  informa- 
tion, or  uses  due  diligence,  as  provided 
by  Civ.  Code  1902,  §  1710,  by  furnishing 
information  as  to  when  the  loss  or  dam- 
nge  occurred.  Venning  v.  Atlantic,  etc., 
R.  Co.,  58  S.  E.  983,  78  S.  C.  42,  12  L.  R. 
A.,    N.    S.,    1217. 
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where  parts  of  a  continuous  line  of  transportation  are  owned  by  different  car- 
riers, between  whom  no  connection  exists,  in  the  absence  of  a  special  contract 
each  is  liable  only  for  injuries  occurring  on  its  portion  of  the  line.^i  A  carrier 
is  not  liable  for  damages  to  merchandise  occurring  after  delivery  thereof  to  the 
next  carrier  in  the  regular  course  of  transportation  to  the  place  of  destination.''- 
But  where  goods  are  injured  after  delivery  to  a  carrier,  and  before  they  are 
delivered  to  a  connecting  carrier,  or  after  they  are  received  back  from  the  con- 
necting carrier  on  a  return  to  the  point  of  shipment,  it  is  liable. ^^  Where  goods 
are  carried  over  connecting  lines  to  destination  and  there  refused  by  the  con- 
signee, and  the  shipper  in  writing  appoints  a  company  operating  one  of  the  lines 
his  agent  to  return  the  goods  to  him  and  agrees  to  save  harmless  from  any  suit 
or  damage  arising  therefrom,  it  does  not  imply  a  verbal  contract  on  the  part  of 
such  carrier  to  transport  over  all  connecting  lines  so  as  to  render  it  liable  for 
loss  of  the  goods  on  the  return,  without  its  fault,  and  not  on  its  own  road.^* 

Carrier's  Negligence  Resulting  in  Damage  after  Delivery  to  Another 
Carrier. — A  carrier  is  liable  for  damage  to  goods  resulting  from  its  negligence, 
though  the  damage  may  not  actually  occur  until  after  the  goods  are  delivered 
to  a  connecting  carrier.  ^^ 

Injury  to  Goods  Held  for  Payment  of  Freights  Advanced  to  Connect- 
ing Lines. — A  carrier  is  not  liable  for  injury  occurring. without  its  negligence 
or  fault  to  goods  held  by  it  for  payment  of  freights  advanced  to  connecting 
lines.8^ 


91.  Each  of  connecting  carriers  only 
liable  for  injuries  occurring  on  its  portion 
of  line. — Montgomery,  etc.,  R.  Co.  v. 
Moore,  51  Ala.  394;  Bissel  v.  Ptice,  16 
111.  408;  Hunt  v.  New  York,  etc.,  R.  Co. 
(N.  Y.),  1   Hilt.  238. 

The  rule  as  to  transportation  by  con- 
necting lines  of  railroads  is  that  each 
company  is  only  bound,  in  the  absence 
of  a  special  contract,  to  carry  safely 
over  its  own  route,  and  deliver  safely  to 
the  next  carrier.  Myrick  v.  Michigan 
Cent.  R.  Co.,  107  U.  S.  102,  1  S.  Ct.  425, 
27  L.  Ed.  325. 

A  connecting  carrier  is  not  liable  for 
a  loss  not  occurring  on  its  portion  of 
the  through  route,  unless  it  stands  in  the 
relation  of  principal  and  agent,  or  partner, 
or  some  similar  relation  to  the  defaulting 
carrier.  Chesapeake,  etc.,  R.  Co.  v.  Stock 
&  Sons,  51  S.  E.  161,  104  Va.  97. 

When  goods  are  shipped  for  transpor- 
tation over  several  connecting  railroads, 
each  of  which  is  owned  by  a  separate 
company,  each  company  is,  under  the 
laws  of  Georgia,  responsible  only  to  its 
own  terminus  and  until  delivery  to  the 
connecting  road.  Baugh  v.  McDaniel,  42 
Ga.  641. 

Where  goods  are  shipped  without  any 
other  direction  than  that  they  shall  be 
forwarded  by  a  particular  line,  and  that 
line  is  made  up  of  several  connecting 
lines,  the  liability  of  each  carrier  is  lim- 
ited to  his  own  possession  of  the  goods 
as  a  means  of  transportation.  Jacobs  v. 
Hooker  (N.  Y.),  1  Edm.  Sel.  Cas.  472. 

Where,  in  an  action  against  a  carrier 
for  loss  of  freight,  the  undisputed  evi- 
dence showed  that  the  goods  were  de- 
livered  to   the   carrier,   and   that  the   loss 


occurred  while  in  its  possession,  the  lia- 
bility of  a  connecting  carrier  was  not  in- 
volved, and  the  validity  of  Act  May  13, 
1903  (24  St.  at  Large,  p.  1),  defining  con- 
necting carriers,  and  fixing  their  liabili- 
ties, was  not  in  issue.  De  Lorme  v.  At- 
lantic, etc.,  R.  Co.,  60  S.  E.  440,  79  S.  C. 
370. 

92.  Carrier  not  liable  for  damages  oc- 
curring after  delivery  to  next  carrier. — 
Gray  v.  Jackson  &  Co.,  51  N.  H.  9,  12 
Am.  Rep.  1;  Mullarkey  v.  P.  W.  &  B.  R. 
Co.    (Pa.),    9    Phila.    114. 

93.  Carrier  liable  for  injury  to  goods 
while  in  its  possession  and  control. — 
Reason  v.  Detroit,  etc.,  R.  Co.,  113  N.  W. 
596,    150   Mich.   50. 

94.  No  implication  of  contract  impos- 
ing liability  for  loss  on  another  line. — 
Erie  R.  Co.  V.  Cappel,  80  O.  St.  128,  83 
N.    E.    144,    22   L.    R.   A.,   N.    S.,   945. 

95.  Carrier's  negligence  resulting  in 
damage  after  delivery  to  another  carrier. 
— Whitnack  v.  Chicago,  etc.,  R.  Co.,  82 
Neb.  464,  118  N.  W.  67,  19  L.  R.  A.,  N. 
S.,   101. 

Where  a  carrier  separated  two  cars  of 
potatoes  while  they  were  in  transit,  so 
that  the  caretaker  was  prevented  from 
attending  to  one  of  the  cars  and  the  po- 
tatoes therein  were  frozen,  the  carrier 
was  liable,  notwithstanding  the  potatoes 
may  not  have  frozen  until  after  they  were 
delivered  to  a  connecting  carrier.  Whit- 
nack V.  Chicago,  etc.,  R.  Co.,  82  Neb.  464, 
118  N.  W.  67,  19  L.  R.  A.,  N.  S.,  101. 

96.  Injury  to  goods  held  for  payment 
of  freights  advanced  to  connecting  lines. 
—Georgia  R.,  etc.,  Co.  v.  Murrah,  85  Ga. 
343,  11  S.   E.  779. 
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Carrier  Assuming  Responsibility  of  Tracing  Shipment. — A  carrier  who 
on  demand  of  the  shipper  has  accepted  and  assumed  the  responsibility  of  tracing 
the  shipment  and  reporting  dehvery  if  made,  so  that  the  shipper  might  enforce 
payment  of  the  consignee,  can  not  thereafter  claim  that  its  responsibility  in  that 
respect  terminated  on  dehvery  to  a  connecting  carrier.sf 

What  Law  Governs. — Where  one  of  several  connecting  carriers,  who  have 
formed  a  joint  arrangement  for  a  continuous  line,  receives  goods  in  one  state 
to  be  transported  over  the  entire  line,  and  the  goods  are  lost  by  an  intermediate 
carrier  in  another  state,  the  rights  of  the  parties  will  be  governed  by  the  laws 
of  the  latter  state. ^^ 

§§  3636-3645.  Liability  of  Initial  Carrier— §  3636.  For  Loss  or  In- 
jury on  Its  Own  Line  or  before  Delivery  to  Succeeding  Carrier. — When 
goods  are  delivered  to  a  common  carrier  to  be  transported  beyond  its  own  line, 
the  carrier  is  subject  to  the  same  liability,  for  loss  or  damage  sustained  by  them 
while  on  its  own  road,  as  where  goods  are  received  for  transportation  entirely 
over  its  own  route,  and  this  common-law  liability  remains  until  it  has  delivered 
the  goods  for  transportation  to  the  next  carrier.^^  The  initial  carrier's  liability 
as  an  insurer  of  freight  does  not  terminate,  nor  that  of  the  next  carrier  begin, 
so  long  as  there  remains  something  to  be  done  by  the  initial  carrier  before  the 
entire  contiol  of  the  freight  is  relinquished  to  such  next  carrier.^  Where  a 
carrier  is  unable  to  deliver  the  goods  to  the  next  designated  carrier,  he  should 
notify  the  shipper  or  consignee,  and   failure    to    give    such  notice,  if  possible, 


97.  Liability  of  carrier  assuming  re- 
sponsibility of  tracing  shipment. — Atlan- 
tic, etc.,  R.  Co.  V.  Schirmer  &  Sons,  87 
S.   C.   309,  69   S.   E.  439. 

98.  What  law  governs. — Barter  &  Co. 
V.  Wheeler,  49  N.  H.  9,  6  Air.  Rep.  434. 

99.  Liability  of  initial  carrier  for  loss 
or  injury  before  delivery  to  succeeding 
carrier. — Railroad  Co.  v.  Manufacturing 
Co.  (U.  S.),  16  Wall.  318,  21  L.  Ed.  397; 
Baltimore,  etc.,  R.  Co.  v.  Schumacher,  39 
Md.  168,  96  .A.m.  Dec.  510;  Dunson  v.  New- 
York  Cent.  R.  Co.  (N.  Y.),  3  Lans.  265; 
Hadd  V.  United  States,  etc.,  Exp.  Co.,  53 
Vt.  335,  36  Am.  Rep.  757.  See,  also,  Bis- 
sel  V.   Price,  16  111.  408. 

Where  it  is  the  general  usage  of  a  rail- 
road company,  in  reference  to  goods  car- 
ried by  it  to  its  terminus  and  marked  for 
points  beyond,  to  transfer  them  to  the 
next  carrier,  and  the  shipper  contracts 
with  reference  to  this  usage,  the  company 
will  be  liable  as  carriers  for  injury  to  the 
goods  received  before  such  transfer  was 
completed.  Hooper  v.  Chicago,  etc.,  R. 
Co.,  37  Wis.  81,  9  Am.  Rep.  439. 

Where  a  common  carrier  conveys 
goods  over  a  portion  of  the  route  be- 
tween the  points  of  shipment  and  con- 
signment, and  holds  them  for  delivery  to 
some  connecting  carrier,  the  liability  of 
the  former  in  respect  to  such  goods  does 
not  thereby  cease,  but  continues  until 
the  latter  has  had  a  reasonable  time  to 
take  them  away.  Wood  v.  MiUvaukee, 
etc.,  R.  Co.,  27  Wis.  541,  9  Am.  Rep.  465. 

1.  United  States. — Pratt  v.  Grand  Trunk 
R.  Co.,  96  U.  S.  43,  24  L.  Ed.  336;  Bos- 
worth  V.  Chicago,  etc.,  R.  Co.,  30  C.  C. 
A.  R41,   87   Fed.   72. 


Alabama. — Mt.  Vernon  Co.  v.  Alabama, 
etc.,  R.  Co.,  93  Ala.  296,  8  So.  687;  S.  C, 
84  Ala'.  173,  4  So.   356. 

Arkansas. — Hot  Springs  R.  Co.  v.  Trippe 
&  Co.,  42  Ark.  465,  48  Am.  Rep.  65;  Ar- 
kadelphia  Mill.  Co.  v.  Smoker  Merchan- 
dise Co.,  100  Ark.  37,  139  S.  W.  680,  42  R. 
R.  R.  619,  65  Am.  &  Eng.  R.  Cas.,  N. 
S.,  619. 

Connecticut. — Converse  v.  Norwich,  etc , 
Transp.  Co.,  33  Conn.  166;  Palmer  v. 
Chicago,  etc.,  R.  Co.,  56  Conn.  137,  13 
Atl.  818. 

Illinois. — Illinois  Cent.  R.  Co.  v.  Mitch- 
ell,  68   111.   471,   18   Am.   Rep.   564. 

Massachusetts. — Judson  v.  Western  R. 
Corp.,    4   Allen    520,   81   Am.   Dec.   718. 

New  York. — ^tna  Ins.  Co.  v.  Wheeler, 
49  N.  Y.  616,  3  Am.  R.  Rep.  390;  Living- 
ston V.  New  York,  etc.,  R.  Co.,  76  N.  Y. 
631;   Rogers  v.  Wheeler,  53  N.  Y.  263. 

Pennsylvania. — Deming  v.  Norfolk,  etc., 
R.   Co.,   17   Phila.   540. 

Tennessee. — Kentucky,  etc..  Fire  Ins.  Co. 
V.  Western,  etc.,  R.  Co.,  67  Tenn.  (8 
Baxt.)    368. 

Where  there  has  been  no  delivery  of 
goods  by  the  initial  carrier  prior  to  their 
destruction  by  fire,  the  goods  having  ar- 
rived, but  no  notification  of  their  arrival 
having  been  given  to  the  succeeding  car- 
rier, nor  possession  delivered  to  the  lat- 
ter company,  and  they  are  still  under 
the  absolute  control  and  in  the  posses- 
sion of  the  initial  carrier  and  nothing  has 
been  done  to  terminate  its  common-law 
liabilit3'  at  the  time  the  fire  occurs,  the 
initial  carrier  is  liable.  Texas,  etc.,  R. 
Co.  V.  Reiss,  183  U.  S.  621,  46  L.  Ed.  358, 
32   S.   Ct.   253. 
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renders  him  liable  for  any  resulting  loss.^  Where  an  initial  carrier  turns  a  car 
containing  a  shipment  of  animals  over  to  the  connecting  carrier,  and  it  is  placed 
on  a  transfer  track  belonging  to  the  initial  carrier,  but  operated  and  controlled 
entirely  by  a  third  carrier,  being  used  by  it  to  make  transfers  from  its  tracks 
to  those  of  the  two  other  carriers,  the  initial  carrier  is  not  liable  for  injury  there 
occurring  to  the  animals,  on  the  theory  that  it  occurred  to  them  while  in  its  pos- 
session or  under  its  control.*  If  the  initial  carrier  merely  stores  freight  in  a 
warehouse  of  its  own,  whence  the  other  carrier  is  in  the  habit  of  taking  it  at  its 
convenience,  and  the  freight  while  so  stored  is  destroyed,  the  first  carrier,  not 
the  last,  is  answerable  for  its  value.*  Where  goods  are  in  transportation  over 
several  connected  roads,  operated  under  a  general  understanding  that  goods 
reaching  the  terminus  of  one  road,  intended  for  the  next  one  in  the  line,  may 
be  deposited  in  its  depot  without  any  formal  delivery  and  acceptance,  such  de- 
posit terminates  the  liability  of  the  first  road;  and  if,  after  such  deposit,  the 
goods  are  destroyed  by  the  burning  of  the  depot  of  the  second  company,  the 
first  company  is  not  liable  to  the  owner  for  the  loss,  even  though  there  is  no 
proof  that  the  goods  were  taken  manually  in  charge  by  agents  of  the  second 
company. s  The  liability  of  the  initial  carrier  for  loss  of  or  injury  to  goods  be- 
fore delivery  to  the  succeeding  carrier  is  sometimes  determined  by  express  con- 
tract betv/een  such  carrier  and  the  owner  of  the  goods.  The  peculiar  provisions 
of  certain  contracts  of  this  character  have  been  interpreted  by  the  courts.^ 


2.  Carrier's  duty  to  notify  shipper  or 
consignee     when      unable     to     deliver. — 

Fisher  v.  Boston,  etc.,  R.  Co.,  59  Atl.  533, 
99  Me.  338,  68  L.  R.  A.  390,  105  Am.  St. 
Rep.  283. 

3.  Delivery  sufficient  to  terminate  car- 
rier's liability. — St.  Louis,  etc.,  R.  Co.  v. 
Randle,  107   S.  W.   669,  85  Ark.   127. 

4.  Storage  by  carrier  in  its  warehouse 
insufficient  to  terminate  liability. — Con- 
don V.  Marquette,  etc.,  R.  Co.,  55  Mich. 
218,  31  N.  W.  331,  54  Am.  Rep.  367;  Law- 
rence V.  Winona,  etc.,  R.  Co.,  15  Minn. 
390,    Gil.   313,   2   Am.    Rep.    130. 

In  an  action  for  the  loss  of  goods,  it 
appeared  that  defendant  received  the 
goods,  consigned  to  a  point  on  the  line 
of  a  connecting  carrier  whose  line  and 
defendant's  formed  a  continuous  line,  on 
which  a  joint  or  through  tariff  of  rates 
had  been  established,  and  that  the  goods 
were  destroyed,  while  in  defendant's 
warehouse,  before  delivery  to  the  con- 
necting carrier.  Held,  that  the  owner,  in 
delivering  the  goods  to  be  carried 
through,  contemplated  a  contract  of 
carriage,  and  not  of  storage,  and  that 
the  defendant's  liability  as  a  carrier  did 
not  cease  until  it  had  delivered  the  goods 
to  the  connecting  carrier,  or  given  it  no- 
tice of  their  arrival,  and  a  reasonable 
time  had  elapsed  for  the  latter  to  receive 
them.  Wehmann  v.  Minneapolis,  etc.,  R. 
Co.,  58  Minn.  22,  59  N.  W.  546. 

Goods  destined  for  S.,  a  place  beyond 
D.,  but  directed  to  F.  at  D.,  were  trans- 
ported by  the  defendant,  itpon  its  road, 
from  B.  to  D.  On  the  day  of  their  ar- 
rival at  the  latter  place,  they  were  called 
for  by  the  carrier  who  was  to  carry  them 
from  D.  to  S.  The  defendant,  owing  to 
other  engagements  of  its  agent,  was  not 
ready   to   make   the   delivery  when   called 


for,  and  it  was  mutually  agreed,  for  the 
convenience  of  both  parties,  that  the 
goods  should  remain  in  defendant's  ware- 
house, where  they  were,  until  the  next 
morning.  During  the  night  the  warehouse 
took  fire,  by  accident,  and  the  goods  were 
consumed.  It  was  held  that  the  respon- 
sibility of  defendant  as  a  common  carrier 
continued  until  the  goods  should  be  ac- 
tually delivered  to  the  next  carrier.  Fen- 
ner  v.  Buffalo,  etc.,  R.  Co.  (N.  Y.),  46 
Barb.  103. 

5.'  Effect  of  understanding  that  deposit 

of   goods   in   depot  terminates   liability ■ 

Pratt  V.  Grand  Trunk  R.  Co.,  95  U.  S.  43, 
24  L.  Ed.  336. 

6.  Contracts  construed. — A  railroad 
corporation  contracting  to  transport  flour, 
and  deliver  it  "on  board"  at  D.,  is  liable 
as  a  common  carrier  for  its  loss  by  fire 
in  their  warehouses  at  D.,  before  final 
delivery  "on  board."  Moore  v.  Michigan 
Cent.   R.   Co.,   3   Mich.   23. 

Defendant  railroad  company  received 
for  shipment  to  Liverpool  two  car  loads 
of  lumber,  and  issued  its  bill  of  lading, 
providing  as  follows:  "This  contract  is 
executed  and  accomplished,  and  all  lia- 
bility thereunder  terminated,  on  the  de- 
livery of  the  said  property  to  the  steam- 
ship, *  *  *  or  on  the  steamship  pier 
at  the  said  port  (Newport  News),  etc." 
It  was  held  that  the  placing  of  the  lum- 
ber on  the  pier  of  defendant  at  such  port, 
under  its  own  exclusive  control  and  cus- 
tody, was  not  sufficient  to  relieve  it  of 
its  liability  as  a  common  carrier  for  dam- 
ages for  the  loss  of  the  lumber.  Lewis 
V.  Chesapeake,  etc.,  R.  Co.,  47  W.  Va. 
656,  35  S.  E.  908,  81  Am.  St.   Rep.  816. 

Where  goods  had  not  at  the  time  of  a 
fire  passed  into  the  act-ua'.  custody  of  the 
connecting    carrier    and    ,he    contract    ex- 
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§  3637.  Liability  of  a  Forwarder. — Where  goods  are  shipped  by  a  for- 
warder on  the  first  steamer  leaving  the  port  of  consignment  according  to  the 
custom  of  the  parties,  and  the  vessel  on  which  they  are  shipped  is  not  unsea- 
worthy  at  the  time  of  her  departure,  the  forwarder  is  not  Hable  for  the  loss  of 
the  goods. '^ 

§  3638.  Liability  for  Loss  Occasioned  by  Failure  to  Transmit  Con- 
signor's Instructions  to  Succeeding  Carrier. — A  common  carrier  is  liable 
for  any  loss  occasioned  by  his  neglect  to  transmit  to  the  next  carrier  en  route 
the  consignor's  special  instructions  as  to  transportation.* 

§  3639.  Effect  of  Failure  to  Give  Name  of  Consignor  to  Connecting 
Carrier. — A  common  carrier  of  goods  is  not  required,  in  transferring  goods  to 
a  second  carrier,  to  ship  them  otherwise  than  as  directed  by  the  shipper,  and 
where  the  directions  given  by  the  shipper  as  to  the  shipment  omits  to  give  the 
name  of  the  consignor,  the  carrier  will  be  guilty' of  no  negligence  because  it 
fails  to  give  the  name  of  the  consignor,  upon  delivering  the  goods  to  the  second 
carrier.* 

§  3640.  Liability  for  Loss  Caused  by  Delay  in  Furnishing  Cars. — An 

initial  carrier  is  liable  for  the  entire  loss  of  goods  caused  by  shrinkage  and  fall 
of  market  price  caused  by  delay  in  furnishing  cars  to  receive  the  shipment.'-" 

§§  3641-3645.  Liability  for  Loss  or  Injury  by  the  Succeeding  or  by 
a  Subsequent  Carrier — §  3641.  In  General. — If  there  is  no  partnership  or 
special  business  relationship  between  connecting  carriers,  a  carrier  receiving 
goods  or  live  stock  destined  to  a  point  beyond  the  line  of  its  road,  is,  in  the 
absence  of  a  statute  or  contract  imposing  a  greater  liability,  bound  to  carry 
them  safely  only  to  the  end  of  its  line,  and  there  deliver  them  to  the  next  car- 
rier in  the  route;  and  it  will  not  be  held  liable  for  the  loss  of  such  goods  or 
live  stock  or  any  injury  happening  to  them  after  such  delivery, ^^  provided  it  did 

pressly   declared   that   if   any    carrier   was  receive    them    without    prepayment    of  the 

liable  for  their  destruction  that  one  alone  railroad's    charges,    and    the    goods    while 

should  be  liable   in   whose  actual   custody  there    were    damaged    and    were    lost    so 

the  goods  were  when   destroyed,   the   ini-  far  as  the  consignee  was  concerned.     Held, 

tial   carrier   could   not   escape   responsibil-  that  the  carrier  by  water  was  liable,  as  it 

ity   by   showing   that   the   connecting   car-  was  its  duty  to  have  paid  the  railroad  its 

rier   could,   by   reasonable   diligence,   have  charges.      Lehigh    Valley    Transp.    Co.    v. 

taken  actual  custody  prior  to  the  fire.   In  Post  Sugar  Co.,  81  N.  E.  819,  228  111.  121, 

other   words,    it    could   not    convert    itself  affirming  judgment  128   111.  App.  600. 

into   a  warehouseman   by  proving  that   it  7.   Liability   of   a   forwarder. — Fowle   v. 

had,   before   the   fire,    tendered   the   goods  Pitt,   183   Mass.   351,   67   N.   E.  343. 

to    the    connecting   carrier,    and    that   the  8.  Loss  occasioned  by  failure  to  trans- 

latter    neglected,     although    without   rea-  mit    consignor's    instructions    to    succeed- 

sonable  excuse,  to  take  them  into  its   ac-  ing      carrier. — Little      Miami    R.      Co.     v. 

tual  custody.     Texas,  etc.,  R.  Co.  v.  Clay-  Washburn,  22  O.  St.  324. 

ton,   173   U.   S.   348,   43   L.    Ed.   725,   19   S.  As    where    the   letters   "N.     M.   R.    R." 

Ct.   421.  were  omitted  from  a  freight  waybill,  and, 

A  bill  of  lading  issued  by  a  carrier  by  although    on    the   package,    did   not   come 

water  obligated  the  carrier,  in   considera-  to   the   notice   of   the   second   carrier,   and 

tion  of  a  certain  sum,  to  carry  the  goods  the  goods  were  lost  by  going  to  another 

to    destination,    if   on   its   line,    "otherwise  than   the    North    Missouri   Railroad   Com- 

to    deliver   to   a   connecting   carrier,"    and  pany.     Little  Miami  R.  Co.  v.  Washburn, 

by   another   provision   of  the   bill   no   car-  22  O.  St.  324. 

rier  was  to  be  liable  for  damage  to  the  9.  Effect  of  failure  to  give  name  of  con- 
goods  "after  ready  for  delivery  to  the  signor  to  connecting  carrier. — Indianap- 
next  carrier.''  The  terminal  carrier,  a  olis,  etc.,  R.  Co.  v.  Murray,  72  111.  128. 
railroad,  the  line  of  which  connected  10.  Loss  caused  by  delay  in  furnishing 
with  the  carrier  by  water,  had  no  agent  cars. — Midland  Valley  R.  Co.  v.  Adkins, 
at  the  place  of  destination,  and  hence  re-  36  Okla.  15,  127  Pac.  867. 
quired  prepayment  on  goods  billed  to  11.  Liability  of  initial,  carrier  terini- 
such  point.  '  The  carrier  by  water  ten-  nates  upon  safe  delivery  to  succeeding 
dered  the  goods  to  the  railroad  at  its  carrier. — United  States. — St.  Louis,  Ins. 
freight  depot,  but  the  railroad  refused  to  Co.   v.  St.   Louis,   etc.,   R.   Co.,   104  U.   S. 
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146,  26  L.  Ed.  679;  Cincinnati,  etc.,  R.  Co. 
V.  Fairbanks  &  Co.,  90  Fed.  467,  33  C.  C. 
A.  611;  Ogdensburg,  etc.,  R.  Co.  v.  Pratt, 
22  Wall.  123,  22  L.  Ed.  827,  49  How. 
Prac.  84. 

Indiana. — Pennsylvania  Co.  v.  Dickson, 
67    N.    E.    538,   31    Ind.   App.    451. 

Iowa. — Hewett  v.  Chicago,  etc.,  R.  Co., 
63  Iowa  611,  19  N.  W.  790. 

Kansas. — Hoffman  v.  Union  Pac.  R.  Co., 
56  Pac.   331,   8   Kan.   .\pp.  379. 

Kentucky. — Louisville,  etc.,  R.  Co.  v. 
Foster,  13  Ky.  L.  Rep.  637,  Louisville, 
etc.,  R.  Co.  V.  Cooper,  42  S.  W.  1134,  19 
Ky.  L.  Rep.  1152;  Illinois  Cent.  R.  Co.  z;. 
Holt,  92  S.  W.  540,  29  Ky.  L.  Rep.  135; 
Thomas  v.  Frankfort,  etc.,  R.  Co.,  76  S. 
W.  1093,  116  Ky.  879,  25  Ky.  L.  Rep.  1051. 

Maryland. — Hoffman  v.  Cumberland  Val- 
ley  R.   Co.,   37   Atl.  214,   S5   Md.   391. 

Michigan. — Rickerson  Roller-Mill  Co.  v. 
Grand  Rapids,  etc.,  R.  Co.,  34  N.  W.  269, 
67   Mich.  110. 

Minnesota. — Ortt  v.  Minneapolis,  etc., 
R.  Co.,  36  Minn.   396,  31  N.  W.   519. 

New  York. — Root  v.  Great  Western  R. 
Co.,  45  N.  Y.  524,  reversing  2  Lans.  199; 
Berg  V.  Narragansett  Steamship  Co.,  5 
Daly  394. 

Oklahoma. — St.  Louis,  etc.,  R.  Co.  v. 
Carlile,   35    Okla.   118,    128   Pac.   690. 

Rhode  Island. — Knight  v.  Providence, 
etc.,  R.  Co.,  13  R.  I.  572,  43  Am.  Rep.  46; 
Harris  v.  Grand  Trunk  R.  Co.,  15  R.  I. 
371,   5   Atl.   305. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Jackson,  99 
Tex.  343,  89  S.  W.  968,  reversing  judg- 
ment 86  S.  W.  47;  Gulf,  etc.,  R.  Co.  v. 
Brown,  99  Tex.  349,  89  S.  W.  971,  re- 
versing judgment  86  S.  W.  54;  Missouri 
Pac.  R.  Co.  V.  Ryan,  2  Texas  App.  Civ. 
Cas.,  §  430;  Ft.  Worth,  etc.,  R.  Co.  v. 
McAnulty,  7  Tex.  Civ.  App.  321,  26  S.  W. 
414;  Houston,  etc.,  R.  Co.  v.  Park,  1 
Texas  App.  Civ.  Cas.,  §  332;  Hunter  v. 
Southern  Pac.  R.  Co.,  76  Tex."  195,  13  S. 
W.   190. 

Vermont. — Hadd   v.   United   States,   etc., 
Exp.   Co.,   52   Vt.   335,   36     Am,     Rep.     757. 
Virginia. — McConnell  v.  Norfolk,  etc.,  R. 
Co.,   86  Va.   248,   9   S.    E.   1006. 

In  the  absence  of  a  special  contract, 
a  common  carrier  is  only  liable  for  the 
extent  of  his  own  route,  and  for  the  safe 
storage  and  delivery  to  the  next  carrier. 
Baltimore,  etc.,  R.  Co.  v.  Schumacher, 
29  Md.  168,  90  Am.  Dec.  510. 

Where  freight  is  delivered  by  the  ini- 
tial carrier  in  good  condition  and  with- 
out unreasonable  delay  to  a  connecting 
carrier  for  shipment  to  destination,  the 
liability  of  the  initial  carrier  on  account 
of  the  shipment  ceases.  Southern  R.  Co. 
V.  Vaughn,  38  So.  500,  86  Migs.   367. 

A  carrier  who  has  no  business  con- 
nection with  another  line,  but  receives 
goods  to  be  carried  beyond  its  own  line, 
receiving  pay  only  for  transportation 
over  its  own  route,  is  not,  in  the  ab- 
sence  of  special   contract,   liable   for   loss 


occurring  beyond  its  own  line.  Law- 
rence V.  Winona,  etc.,  R.  Co.,  15  Minn. 
390,  Gil.  313,  2  Am.  Rep.  130. 

A  railroad  company  receiving  goods 
consigned  to  a  point  on  the  line  of  a 
connecting  carrier  under  an  agreement 
to  transport  them  to  the  terminus  of  its 
own  road  is  neither  at  common  law  nor 
by  statute  answerable  therefor  after  their 
safe  delivery  to  the  connecting  line 
named  in  the  contract  of  shipment.  Fre- 
mont, etc.,  R.  Co.  V.  Waters,  70  N.  W. 
225,   50   Neb.   592. 

A  contract  obligating  a  carrier  to  de- 
liver goods  beyond  its  own  lines  may  be 
implied  from  facts  and  circumstances  at- 
tending the  shipment,  but,  in  the  ab- 
sence of  such  contract,  the  carrier  is  not 
liable  for  loss  beyond  its  own  line. 
Crawford  v.  Southern  R.  Ass'n,  51  Miss. 
222,  24  Am.   Rep.   626. 

As  a  general  rule,  carriers  doing  busi- 
ness between  certain  points,  and  not  un- 
dertaking personally  for  the  carriage  of 
freight  to  any  further  points,  but  merely 
engaging  to  forward  it  to  its  destination 
through  the  established  lines  of  trans- 
portation beyond,  can  not  be  responsible, 
as  common  carriers,  for  the  freight  after 
they  have  delivered  it  to  such  other  car- 
riers for  transportation  to  its  destina- 
tion. Hooper  v.  Wells,  Fargo  &  Co.,  27 
Cal.  11,  85  Am.  Dec.  211;  Goodrich  v. 
Thompson,  27  N.  Y.  Super.  Ct.  75;  Stan- 
ftard  V.  Prince,  64  N.  Y.  300;  American 
Exp.  Co.  V.  Second  Nat.  Bank,  69  Pa. 
394,   8   Am.   Rep.   268. 

A  carrier  who  receives  goods  as  a  car- 
rier, and  not  as  a  forwarder,  and  for- 
wards them  to  their  destination  from  the 
end  of  his  line,  in  the  exercise  of  a  sound 
discretion,  can  not  be  held  responsible 
as  common  carrier  for  any  subsequent 
loss,  although  it  failed  to  give  notice 
of  its  action  to  the  owner  or  consignor. 
Cramer  v.  American  Merchants'  Union 
Exp.    Co.,    56    Mo.    524. 

An  express  company  which  has  re- 
ceived a  package  for  transportation  be- 
yond its  own  route  is  not  liable  for  its 
loss  after  its  delivery  to  another  com- 
mon carrier  at  the  end  of  such  route  in 
accordance  with  the  usual  custom  of 
business.  United  States  Exo.  Co.  v.  Rush, 
24   Ind.   403. 

In  a  suit  against  an  express  company 
for  goods  lost  in  transit  beyond  its  line 
of  conveyance  the  evidence  showed  no 
payment  for  the  whole  route,  and  no  un- 
derstanding, usage,  or  agreement  that 
the  company  assumed  to  be  responsible 
for  the  goods  after  they  left  its  own  line. 
Held,  that  it  was  only  bound  under  its 
contract  or  undertaking  to  transport 
them  safely  to  the  point  on  its  line  near- 
est the  place  of  destination  and  then  to 
deliver  therd  to  the  proper  carrier  to  be 
forwarded,  and  that,  having  done  this,  it 
was    not    responsible    for    the    subsequent 
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not  result  from  its  negligence  prior  thereto.  ^^  This  rule,  which  is  eminently 
just  and  reasonable,  is  supported  by  the  great  weight  of  authority  in  this  coun- 
try.    But  in  some  states  it  has  been  held  that  in  the  absence  of  a  stipulation 


loss.     Coates   v.   United   States   Exp.   Co., 
45  Mo.  238. 

A  box  marked  "J.  P.,  Little  Falls," 
was  delivered  at  New  York,  on  board  a 
towboat  plying  between  New  York  and 
Albany,  but  interested  in  no  boats  west 
of  Albany,  with  no  specific  directions  as 
to  its  delivery.  The  towboat  delivered 
the  box,  at  Albany,  to  a  regular  canal 
boat,  going  west.  On  board  the  canal 
boat,  the  box  was  opened  and  robbed. 
Held,  that  the  liability  of  the  towboat 
as  a  carrier  ceased  at  Albany,  on  delivery 
to  the  canal  boat.  At  Albany  it  became 
a  forwarder.  Van  Santvoord  v.  St.  John 
(N.  Y.),  6  Hill  157,  reversing  25  Wend. 
660. 

Goods  were  received  on  board  a  sloop, 
to  be  carried  from  New  York  to  Troy, 
where  the  carriers  transferred  them  to 
a  canal  boat,  pursuant  to  the  owner's  di- 
rections, but  received  no  reward  for  the 
transfer  or  for  further  transportation. 
They  were  held  not  liable  for  the  loss 
of  the  goods  by  the  upsetting  of  the  boat, 
their  character  of  carriers  having  ceased 
at  Troy,  and  they  having  used  due  care 
in  placing  the  goods  in  a  safe  boat.  Ack- 
ley  V.  Kellogg   (N.  Y.),  8   Cow.  223. 

12.  Negligence  of  initial  carrier  causing 
loss  or  injury  after  delivery  to  succeed- 
ing carrier. — If  a  carrier  fails  to  furnish 
proper  cars  for  a  shipment  and  injury 
results  to  the  goods  from  a  defect  in  a 
car,  the  carrier  is  liable,  although  the 
injury  may  have  occurred  beyond  such 
carrier's  line.  St.  Louis,  etc.,  R.  Co.  v. 
Marshall,   86    S.   W.   802,   74   Ark.   597. 

Where  a  carrier  takes  horses  for  trans- 
portation beyond  its  own  line,  and  trans- 
fers them  to  an  unsuitable  car,  and  they 
are  thereby  injured,  it  is  liable  for  the 
loss.  Eckert  v.  Pennsylvania  R.  Co.,  60 
Atl.  781,  211  Pa.  267,  107  Am.  St.  Rep. 
571. 

Where  a  shipper  receives  an  injury  be- 
yond the  line  of  the  initial  carrier,  caused 
by  a  defective  appliance  on  the  car,  even 
though  the  connecting  carrier  is  charged 
with  the  duty  of  inspecting  the  car,  its 
failure  to  do  so  will  not  relieve  the  initial 
carrier  from  responsibility  for  negligence 
in  assigning  the  shipper  a  defective  car. 
Blatcher  v.  Philadelphia,  etc.,  R.  Co.,  31 
App.  D.  C.  385. 

Where  lambs  for  shipment,  before  be- 
ing loaded,  drank  salt  water  that  the  car- 
rier negligently  allowed  to  flow  into  its 
stock  yard,  without  the  knowledge  of  the 
owner,  the  carrier  is  liable  for  the  death 
of  the  lambs  resulting  therefrom,  though 
the  death  did  not  occur  until  they  were 
in  the  possession  of  a  connecting  carrier. 
Norfolk,  etc.,   R.   Co.  v.   Harman,   91  Va. 


601,  22  S.  E.  490,  44  L.  R.  A.  289.  50  Am. 
St.  Rep.  855. 

Plaintiff  shipped  cattle  over  defendant 
railroad  company's  line,  to  a  point  on 
another  line,  the  bill  of  lading  providing 
that  he  should  load,  unload,  and  transfer 
them  at  his  own  cost.  At  a  point  on  de- 
fendant's line,  the  cattle  were  unloaded 
and  fed  and  reloaded  by  defendant,  though 
plaintiff  was  present  and  willing  to  do- 
so,  and,  in  reloading,  some  of  plaintiff's 
cattle  were  placed  in  the  cars  of  another 
shipper.  Held,  that  the  mistake  was  de- 
fendant's and  it  was  liable  for  any  loss 
sustained  by  plaintiff,  though  such  loss  oc- 
cured  on  the  line  of  the  connecting  car- 
rier; since  it  was  the  result  of  its  own 
negligent  act,  committed  before  the  cat- 
tle were  delivered  to  the  connecting  car- 
rier. Norfolk,  etc.,  R.  Co.  v.  Sutherland, 
89  Va.  703,  17  S.  E.  127. 

In  an  action  against  two  carriers  for 
damages  to  the  shipment  during  transit 
over  their  lines,  the  court  instructed 
that  if  the  initial  carrier  in  reloading  the 
shipment  did  not  exercise  ordinary  care, 
and  such  failure  was  the  proximate  cause 
of  the  damage,  while  on  the  line  of  the 
terminal  carrier,  the  jury  should  find  for 
the  terminal  carrier  over  against  the  ini- 
tial one  such  damages  as  occurred  be- 
tween those  points,  and  also  instructed 
that,  if  the  initial  carrier  exercised  or- 
dinary care,  the  jury  should  not  find 
against  it  anything  for  damages  occur- 
ring on  the  line  of  the  terminal  carrier, 
and  that,  if  a  part  of  the  damage  oc- 
curred on  each  of  the  roads,  the  jury 
should  find  against  each  defendant  the 
damages  that  occurred  on  its  line  with- 
out the  fault  of  the  other.  Held,  that  the 
instructions  fairly  presented  the  law. 
Texas,  etc.,  R.  Co.  v.  Warner,  42  Tex. 
Civ.  App.  280,  93  S.  W.  490,  affirmed  in 
101  Tex.   664,  no  op. 

Description  in  waybill  sufficient  to  en- 
able intermediate  carrier  to  determine 
who  consignees  were. — A  waybill  of  iron 
rails  received  by  defendant  for  transpor- 
tation over  several  successive  lines  stated 
that  it  was  a  "waybill  of  merchandise 
transported  by  the  F.  R.  R.  from  C.  to 
B.,  Nov.  27,  1852.  (Consignees)  Og- 
densburgh  R.  R.  (Description  of  the  ar- 
ticles) Rails,  part  lot."  The  rails  were 
not  delivered  to  the  consignee,  but  were 
taken  by  an  intermediate  carrier,  and 
used  by  it.  Held,  that  defendant  was  not 
liable  to  the  consignee  on  the  ground 
that  it  was  negligent  in  making  out  the 
waybill,  as  the  description  was  sufficient 
to  enable  the  intermediate  carrier  to  de- 
termine who  the  consignees  were.  North- 
ern R.  Co.  V.  Fitchburg  R.  Co.  (Mass.), 
6  Allen  254. 
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restricting  liability,  the  acceptance  of  goods  for  transportation  by  a  carrier  con- 
signed to  a  place  beyond  its  line,  implies  an  undertaking  on  its  part  to  transport 
them  safely  to  the  place  to  which  they  are  consigned,  and  to  be  responsible  for 
loss  or  injury  occurring  on  the  line  of  a  connecting  carrier. ^^ 

§  3642.  Statutory  Exemption  from  Liability. — In  some  states  there  are 
statutes  expressly  exempting  an  initial  carrier  from  liability  for  loss  of  or  injury 
to  goods  after  safe  delivery  to  the  succeeding  carrier.  The  peculiar  provisions 
of  some  of  these  statutes  have  been  interpreted  by  the  courts. i* 


13.  Undertaking  implied  from  accept- 
ance of  goods  consigned  to  place  beyond 
line. — Alabama. — Mobile,  etc.,  R.  Co.  v. 
Copeland,  63  Ala.  219,  35  Am.  Rep.  13. 

Arkansas. — Chicago,  etc.,  R.  Co.  v.  Cot- 
ton,  87    Ark.   339,    112    S.   W.   742. 

Georgia. — Rome  R.  Co.  v.  Sullivan,  etc., 
Co.,  32  Ga.  400;  Southern  Exp.  Co.  v. 
Newby,  36  Ga'.  635,  91  Am.  Dec.  783; 
Southern  Exp.  Co.  v.  Purcell,  37  Ga.  103, 
92  Am.  Dec.  53;  Mosher  &  Co.  v.  South- 
ern Exp.  Co.,  38  Ga.  37;  Southern  Exp. 
Co.  V.  Shea,  38  Ga.  519;  Cohen  v.  South- 
ern Exp.  Co.,  45  Ga.  148;  East  Tennes- 
see, etc.,  R.  Co.  V.  Johnson,  85  Ga.  497, 
11  S.  E.  809;  Coles  v.  Central  R.,  etc., 
Co.,  86  Ga.  251,  12  S.  E.  749;  Central  R., 
etc.,  Co.  V.  Skellie,  86  Ga.  686,  12  S.  E. 
1017;  Central  R.,  etc.,  Co.  v.  Georgia 
Fruit,  etc.,  Exch.,  91  Ga.  389,  17  S.  E. 
904;  Savannah,  etc.,  R.  Co.  v.  Commer- 
cial Guano  Co.,  103  Ga.  590,  30  S.  E. 
555;  State  v.  Wrightsville,  etc.,  R.  Co., 
104  Ga.  437,  30  S.  E.  891;  Central,  etc., 
R.  Co.  V.  Murphey,  116  Ga.  863,  43  S.  E. 
265;  Falvey  v.  Georgia  Railroad,  76  Ga. 
597,  2  Am.  St.  Rep.  58,  overruling  Baugh 
V.   McDaniel,  42  Ga'.   641. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Mont- 
fort,  60  III.  175;  Ohio,  etc.,  R.  Co.  v.  Em- 
rich,  24  111.  App.  245;  Illinois  Cent.  R. 
Co.  V.  Frankenberg,  54  111.  88,  5  Am. 
Rep.  92;  Adams  Exp.  Co.  v.  Wilson,  81 
111.  339;  Elgin,  etc.,  R.  Co.  v.  Bates  Mach. 
Co.,  98  111.  App.  311,  affirmed  in  200  III. 
636,  66  N.  E.  326,  93  Am.  St.  Rep.  218; 
Illinois  Cent.  R.  Co.  v.  Johnson,  34  111. 
389. 

Tennessee.  — ■  East  Tennessee,  etc.,  R. 
Co.  :'.  Rogers,  53  Tenn.  (6  Fleisk.)  143, 
19  Am.  Rep.  589;  Western,  etc.,  Railroad 
V.  McEl-wee,  53  Tenn.  (6  Heisk.)  208; 
Louisville,  etc.,  R.  Co.  v.  Campbell,  54 
Tenn.  (7  Heisk.)  253;  Louisville,  etc.,.  R. 
Co.  V.  Weaver,  77  Tenn.  (9  Lea)  38,  43 
Am.  Rep.  654;  Merchants'  Dispatch 
Transp.  Co.  v.  Bloch,  86  Tenn.  (2 
Pickle)  392,  6  S.  W.  881,  6  Am.  St.  Rep. 
847. 

Where  a  railroad  company  receives 
goods  to  be  transported  beyond  its  ter- 
minus, and  delivered  to  a  named  person 
at  a  particular  place,  a  contract  is  implied 
that  the  carrier  will  cause  the  goods  to 
be  transported  to  their  destination  with- 
out loss  or  damage,  and  such  railroad  will 
be  liable  for  any  loss  or  damage  that 
may  occur  before   the   goods   reach   their 


destination.  Falvey  v.  Georgia  Railroad, 
76   Ga.   597,   2   Am.   St.   Rep.    58. 

14.  Statutory  exemption  from  liability. 
— Under  the  Georgia  statute  Civ.  Code, 
§  2298,  providing  that  a  railroad  company 
shall  be  liable  under  its  contract  of  af- 
freightment only  to  its  own  terminus, 
and  until  delivery  to  the  connecting  road, 
where  no  contract  of  freight  was  en- 
tered into  between  plaintiff  and  defend- 
ant, binding  it  to  transport  his  goods  be- 
yond its  line,  defendant  was  not  liable 
for  injuries  on  the  connecting  line.  Fel- 
ton  V.  Central,  etc.,  R.  Co.,  40  S.  E.  746, 
114   Ga.   609. 

Code,  §  2084,  provided  that  where  there 
are  several  connecting  railroads  under 
different  companies,  and  goods  are  in- 
tended to  be  transported  over  more 
than  one  road,  each  company  shall  be 
responsible  only  to  its  own  terminus, 
and,  until  delivery  to  the  connecting 
road,  the  last  company  which  received 
the  goods  in  good  order  being  liable  to 
the  consignee  for  any  damage  thereto. 
Held,  that  this  statute  applied  only  tO' 
cases  where  there  was  no  contract,  ex- 
press or  implied,  by  the  first  company,, 
to  carry  the  goods  to  their  destination. 
Falvey  v.  Georgia  Railroad,  76  Ga.  597, 
2  Am.  St.  Rep.  58,  overruling  Baugh  v. 
McDaniel,  42  Ga.  641. 

The  Oklahoma  statute,  Comp.  Laws- 
1909,  §  514,  exempts  an  initial  carrier 
from  liability  for  default  of  the  connect- 
ing carrier,  but  does  not  exempt  it  from 
liability  for  damages  occurring  on  the 
connecting  carrier's  line,  where  the  latter 
is  free  from  fault  and  the  loss  was  caused 
by  default  of  the  initial  carrier.  Midland 
Valley  R.  Co.  v.  Adkins,  36  Okla.  15,  127 
Pac.  867. 

Under  this  statute  the  liability  of  an 
initial  carrier  ceases  when  it  delivers  the- 
freight  to  a  competent  connecting  car- 
rier in  the  direction  of  the  destination 
thereof.  Chicago,  etc.,  R.  Co.  v.  Walker, 
119  Pac.  993,  29  Okla.  850. 

The  South  Dakota  statute,  Comp.  Laws, 
§  3905,  provides  that,  if  a  common  car- 
rier accepts  freight  for  a  place  beyond 
his  line,  unless  he  stipulates  otherwise, 
he  must  deliver  it  at  the  end  of  his  line 
to  some  other  competent  carrier,  and 
that  his  liability  shall  cease  on  making 
such  delivery.  Held,  that  an  instruction 
in  an  action  for  a  loss  in  shipment,  which 
imposed   on   the   receiving   carrier   a   con- 
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§  3643.  Liability  Imposed  by  Statute.— By  statute  in  some  states,  car- 
riers receiving  goods  for  transportation  beyond  their  own  lines  are  liable  for 
loss  or  damage  sustained  on  the  lines  of  a  connecting  carrier,  unless  they  exempt 
themselves  therefrom  by  contract  w^ith  the  shipper.^s     Such  statutes,  so  long  as 


tinued  liability  beyond  his  own  line,  and 
covering  the  negligence  of  the  connect- 
ing carrier,  was  erroneous,  since  under 
the  statute  the  liability  of  the  receiving 
carrier  ceased  on  delivery  of  the  goods 
to  the  connecting  carrier.  Sutton  v.  Chi- 
cago, etc.,  R.  Co.,  84  N.  W.  396,  14  S. 
Dak.    111. 

15.  Liability  imposed  by  statute. — Rich- 
mond, etc.,  R.  Co.  V.  Patterson  Tobacco 
Co.,  169  U.  S.  311,  42  L.  Ed.  759,  18  S.  Ct. 
335,  construing  §  1295,  Va.  Code,  of 
1887;  Missouri,  etc.,  R.  Co.  v.  McCann, 
174  U.  S.  580,  43  L.  Ed.  1093,  19  S.  Ct. 
755,  construing  Missouri  Rev.  Stat.  1889, 
ch.  26,  §  944;  Dimmitt  v.  Kansas,  etc., 
R.  Co.,  103  Mo.  433,  15  S.  W.  761,  con- 
struing.   Rev.    St.    1879,    §    598. 

The  Nebraska  statute,  Comp.  St.  1893, 
c.  16,  §  111,  providing  that  "any  railroad 
company  receiving  freight  for  transpor- 
tation shall  be  entitled  to  the  same  rights 
and  be  subject  to  the  same  liabilities  as 
common  carriers,"  and  that  "whenever 
two  or  more  railroads  are  connected  to- 
gether, the  company  owning  either  of 
said  roads  receiving  freight  to  be  trans- 
ported to  any  place  on  the  line  of  either 
*  *  *  shall  be  liable  as  common  car- 
rier for  the  delivery  of  the  freight  to  the 
consignee  *  *  *  in  the  same  order  in 
which  such  freight  was  shipped,"  does 
not  render  a  receiving  company,  which 
has  only  contracted  to  deliver  to  the  con- 
necting carrier,  liable  for  the  latter's  de- 
fault. Miller  Grain,  etc.,  Co.  v.  Union 
Pac.    R.   Co.,   138    Mo.   658,   40   S.   W.   894. 

Where  freight  addressed  to  a  place 
beyond  the  route  of  a  common  carrier 
receiving  it  is  lost  or  injured,  the  shipper 
may  demand  information  from  the  first 
carrier,  under  the  Oklahoma:  statute,  St. 
1893,  §  511,  that  the  injury  did  not  occur 
on  its  line,  and  if  such  carrier  fails  to 
furnish  within  a  reasonable  time  proof 
tending  to  show  that  it  was  not  respon- 
sible, it  will  be  held  liable,  whether  in 
fact  it  was  responsible  or  .not.  St.  Louis, 
etc.,  R.  Co.  V.  McGivney,  19  Okla.  361, 
91   Pac.   693. 

The  purpose  of  this  statute  is  to  put 
the  shipper  in  possession  of  the  informa- 
tion which  is  in  the  first  carrier,  so  that 
he  may  determine  what  carrier  caused 
the  injury  and  obtain  satisfaction  with- 
out being  compelled  to  bring  a  multiplic- 
ity of  actions.  St.  Louis,  etc.,  R.  Co.  v. 
McGivney,   19    Okla.   361,   91   Pac.   693. 

A  receipt  within  the  South  Carolina! 
statute,  Code  1902,  §  2176,  making  initial 
carrier  liable  for  loss  of  goods  shipped 
over  it  and  connecting  lines,  unless  it 
produces  a  receipt  in  writing,  is  not  re- 
quired to  be  in  any  particular  form,  and 
evidence    of   a   freight   agent    of    the   rail- 


road company  testifying  from  a  record  of 
his  office,  known  as  the  "per  diem  sheet," 
that  the  goods  shipped  were  received  on 
a  waybill  on  a  certain  date  and  trans- 
ferred to  a  car  of  another  railroad  com- 
pany for  such  railroad  company,  and 
were  receipted  for  by  them  at  a  certain 
hour  on  tliat  day,  was  sufficient.  Jones- 
ville  Mfg.  Co.  V.  Southern  Railway,  58  S. 
E.    422,    77    S.    C.    480. 

The  South  Carolina  statute,  Gen.  St. 
§  1513  t"General  Railroad  Act"),  pro- 
vides that,  in  case  of  loss  or  damage  to 
articles  delivered  to  any  corporation  for 
transportation  over  its  own  and  connect- 
ing roads,  the  initial  corporation  first  re- 
ceiving the  same  shall  in  every  case  be 
liable  for  such  loss,  but  may  discharge 
itself  by  the  production  of  a  written  re- 
ceipt for  the  articles  from  the  corpora- 
tion to  whom  it  was  its  duty  to  deliver 
the  articles:  provided,  however,  that  if 
either  or  any  of  the  railroad  corporations 
should  willfully  fail  or  refuse  to  produce 
such  receipts,  then  it  shall  not  be  en- 
titled to  claim  the  benefits  of  such  ex- 
emption, etc.  Held,  that  the  act  was  in- 
tended to  include  a  steamship  company 
which  happens  to  be  one  of  the  common 
carriers  in  a  through  line  of  transporta- 
tion agreed  upon  by  the  parties.  Miller 
V.  South  Carolina  R.  Co.,  33  S.  C.  359, 11 
S.  E.  1093,  9  L.  R.  A.  833. 

Plaintiffs  shipped  goods  on  defendant's 
railroad  for  Buffalo,  N.  Y.,  and  defendant 
delivered  them  to  a  steamship  company, 
the  first  connecting  line  for  the  point  of 
destination.  The  goods  did  not  reach 
their  destination.  When  the  evidence  of 
delivery  was  demanded  of  defendant  by 
plaintiffs,  they  did  not  indicate  whether 
they  wished  the  receipt  of  the  steamship 
or  of  the  railroad  corporation  next  in  the 
line  of  transportation.  Held,  that  as  the 
above  statute  had  not  then  been  con- 
strued, and  it  was  therefore  doubtful 
whether  the  receipt  of  the  steamship 
company  would  suffice  to  discharge  de- 
fendant, its  delay  in  producing  it  was  not 
a  willful  failure  or  refusal,  within  the 
meaning  of  the  proviso  of  the  act.  Mil- 
ler V.  South  Carolina  R.  Co.,  33  S.  C.  359, 
11   S.   E.   1093,  9   L.   R.   A.   833. 

The  receiving  clerk  of  the  steamship 
line  testified  that  he  "recollected  the  re- 
ceipt of  the  goods  by  referring  to  my  re- 
ceipts.". Being  shown  the  receipts,  which 
identified  the  goods,  and  were  signed  by 
him,  he  testified  that  they  were  records 
of  the  office,  and  that  duplicates  were 
furnished  defendant.  Held,  that  produc- 
tion of  these  duplicates  was  sufficient  to 
discharge  defendant.  Miller  v.  South 
Carolina  R.  Co.,  33  S.  C.  359,  11  S.  E. 
1093,  9  L.   R.  A.  833. 
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they  merely  regulate  the  form  of  the  contract  of  exemption,  are  not  unconsti- 
tutional as  interfering  with  interstate  commerce.^"  Under  a  Georgia  statute,^'' 
if  a  carrier,  on  application,  fails  to  trace  freight  carried  by  a  connecting  carrier, 
it  becomes  liable  for  the  value  of  the  freight  lost  or  destroyed  in  the  same  man- 
ner and  to  the  same  extent  as  if  the  loss  occurred  on  its  line.^^ 

§  3644.  Liability  under  Contract. ^^ — Where  a  carrier  has  power  to  con- 


16.  Constitutionality  of  statutes. — Rich- 
mond, etc.,  R.  Co.  V.  Patterson  Tobacco 
Co.,  169  U.  S.  311,  43  L.  Ed.  759,  18  S.  Ct. 
335;  Missouri,  etc.,  R.  Co.  v.  McCann,  174 
U.  S.   580,  43  L.  Ed.  1093,  19   S.   Ct.  755. 

A  statute  providing  that  a;  carrier  shall 
be  liable  for  loss  over  the  whole  route, 
unless  he  exempts  himself  therefrom  by 
special  contract,  and  shows,  within  a  cer- 
tain time  after  the  loss  or  damage  of 
goods,  that  the  injury  was  not  sustained 
while  the  goods  were  in  his  charge,  is 
but  a  regulation  as  to  the  form  of  his 
contract  of  exemption  and  is  not  uncon- 
stitutional as  interfering  with  interstate 
commerce.  Richmond,  etc.,  R.  Co.  v.  Pat- 
terson Tobacco  Co.,  169  U.  S.  311,  43  L. 
Ed.    759,    18    S.    Ct.    335. 

A  statute  of  Missouri  (Rev.  Stat.  1889 
ch.  36,  §  944)  provided  that:  "Whenever 
any  property  is  received  by  a  common 
carrier  to  be  transferred  from  one  place 
to  another,  within  or  without  this  state, 
or  when  a  railroad  or  other  transporta- 
tion company  issues  receipts  or  bills  of 
lading  in  this  state,  the  common  carrier, 
railroad  or  transportation  company  issu- 
ing such  bill  of  lading  shall  be  liable  for 
any  loss,  damage  or  injury  to  such  prop- 
erty, caused  by  its  negligence  or  the  neg- 
ligence of  any  other  common  carrier, 
railroad  or  transportation  company  to 
which  such  property  may  be  delivered,  or 
over  whose  line  such  property  may  pass; 
and  the  common  carrier,  railroad  or  trans- 
portation company  issuing  any  such  re- 
ceipt or  bill  of  lading  shall  be  entitled 
to  recover,  in  a  proper  action,  the  amount 
of  any  loss,  damage  or  injury  it  may  be 
required  to  pay  the  owner  of  such  prop- 
erty, from  the  common  carrier,  railroad 
or  transportation  company,  through  whose 
negligence  the  loss,  damage  or  injury 
may  be  sustained."  The  supreme  court 
of  Missouri  decided  that  whilst  the  stat- 
ute left  a  railway  company  ample  power 
to  restrict  its  liability  by  contract,  both 
as  to  carriage  and  as  to  liability  for  neg- 
ligence, to  its  own  line,  the  purpose  em- 
bodied in  the  statute  was  to  regulate  the 
form  in  which  the  contract  should  be  ex- 
pressed, so  as  to  require  the  carrier  to 
embody  the  limitation  directly  and  in 
unambiguous  terms  in  the  portion  of  the 
agreement  reciting  the  contract  to  trans- 
port, and  not  to  import  or  imply  such  limi- 
tation by  way  of  exception  or  statements 
of  conditions  and  qualifications,  requiring 
on  the  part  of  the  shipper  a  critical  com- 
parison of  clauses  of  the  contract,  in  or- 
der  to    reach   a   proper   understanding   of 


its  meaning.  That  is  to  say,  that  the 
restraint  imposed  by  the  statute  was  not 
a  curtailment  of  the  power  to  limit  lia- 
bility to  the  line  of  the  carrier  accepting 
the  freight,  but  a  regulation  of  the  form 
in  which  the  contract  having  that  object 
in  view  should  be  drawn.  Held  that  the 
statute  as  thus  interpreted  was  not  re- 
pugnant to  the  Constitution  of  the  United 
States.  Missouri,  etc.,  R.  Co.  v.  McCann, 
174  U.  S.  580,  43  L.  Ed.  1093,  19  S.  Ct. 
735. 

17.  Civ.    Code,   §    3318. 

18.  Liability  of  carrier  failing  to  trace 
freight — Georgia  statute  construed. — 
Central,  etc.,  R.  Co.  v.  Murphey,  113  Ga. 
514,   38    S.    E.   970,    53    L,    R.   A.   730. 

Under  this  statute  the  carrier  becomes 
liable  for  the  negligence  of  the  connect- 
ing carrier.  Central,  etc.,  R.  Co.  v.  Mur- 
phey, 113  Ga.  514,  38  S.  E.  970,  53  L.  R. 
A.   720. 

Where,  under  the  terms  of  a  contract 
for  carriage,  a  carrier  obligated  itself  to 
carry  freight  to  one  of  the  termini  of  its 
railroad  and  there  deliver  it  to  a  connect- 
ing line  of  railroad  "or"  steamers,  to  be 
transported  to  its  destination,  and  such 
goods  were  delivered  by  the  initial  car- 
rier to  a  carrier  by  water,  and  transported 
to  their  destination,  and  placed  in  the  ware- 
house of  such  carrier  by  water,  subject  to 
the  order  of  the  consignee,  such  goods  were 
not  in  fact  at  that  time  "lost,"  within 
Civ.  Code,  §  3318,  so  as  to  afford  a  right 
of  acton  in  favor  of  the  consignor 
against  the  initial  carrier  for  failing  to 
trace  such  freight.  McElveen  v.  South- 
ern R.  Co.,  34  S.  E.  381,  109  Ga.  349,  77 
Am.   St.   Rep.   371. 

Where,  in  order  to  avail  himself  of  the 
right  of  action  afforded  by  Civ.  Code,  § 
3317,  et  seq.,  the  shipper  of  goods  over 
connecting  lines  of  railway  merely  gives 
notice  to  the  initial  carrier  that  the  goods 
shipped  have  not  been  delivered  to  the 
consignee,  claiming  that  they  have  never 
arrived  at  destination,  and  thereupon  de- 
mands that  such  carrier  shall  trace  the 
goods  and  "show  delivery,"  he  can  not 
recover  of  it,  under  these  sections,  for  in- 
jury done  to  the  goods  in  transportation, 
where  the  goods  were  in  fact  delivered 
to  the  consignee  prior  to  the  service  of 
such  notice.  Savannah,  etc.,  R.  Co.  v. 
Austin,   29   S.   E.   11,   101   Ga.   629. 

19.  As  to  whether  the  acceptance  of 
goods  for  transportation  by  a  carrier, 
consigned  to  a  place  beyond  its  line,  im- 
plies an  undertaking  on  its  part  to  trans- 
port   them    safely    to   the    place    to    which 
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tract  for  through  carriage,  and  exercises  such  power  in  the  proper  manner,  it  is 
liable  in  all  respects  for  loss  or  damage  upon  connecting  roads  as  upon  its  own 
lineSj^o  and  in  some  states  this  liability  is  enforced  by  statute.^^     Under  such  a 


they  are  consigned  and  to  be  responsible 
for  loss  or  injury  occurring  on  the  line 
of  a  connecting  carrier,  see  ante,  "In 
General,"    §    3641. 

20.  Liability  of  initial  carrier  under 
contract  for  through  transportation. — 
United  States. — Railway  Co.  v.  McCar- 
thy, 96  U.  S.  358,  34  L.  Ed.  693;  Railroad 
Co.  V.  Pratt,  33  Wall.  133,  S3  L.  Ed.  837, 
49   How.  Prac.  84. 

Illinois. — Bissel  v.  Price,  16  111.  408. 

Kentucky. — Bryan  v.  Memphis,  etc.,  F. 
Co.,  11  Bush  597;  Louisville,  etc.,  R.  Co. 
V.   Foster,  13   Ky.  L.  Rep.  637. 

Mississippi. — Crawford  v.  Southern  R. 
Ass'n,  51  Miss.  333,  34  Am.   Rep.  636. 

Missouri. — Davis  v.  Jacksonville  South- 
eastern  Line,   136   Mo.  69,   38   S.  W.  965. 

New  York. — Root  v.  Great  Western  R. 
Co.,  45  N.  Y.  534;  Berg  v.  Narragansett 
Steamship   Co.,  5   Daly  394. 

Texas.— Gu\i,  etc.,  R.  Co.  v.  Baird,  75 
Tex.  356,  13  S.  W.  530. 

Washington. — Allen,  etc.,  Co.  v.  Cana- 
dian Pac.  R.  Co.,  43  Wash.  64,  84  Pac. 
630. 

The  carrier  with  whom  a  contract  of 
transportation  is  made  is  responsible  for 
the  safe  carriage  of  the  goods  to  the 
place  of  destination  as  fixed  in  the  con- 
tract, both  on  its  own  route  and  on  a 
subsequent  route  to  which  the  goods  may 
be  transferred.  Mallory  v.  Burrett  (N. 
Y.),  1   E.   D.   Smith  334. 

Where  goods  are  received  by  a'  carrier 
for  transportation,  and  a  through  bill  of 
lading  given,  the  shipper  may  elect  to 
sue  it  for  the  negligence  of  a.  connecting 
carrier.  Missouri  Pac.  R.  Co.  v.  Twiss, 
35  Neb.  367,  53  N.  W.  76,  37  Am.  St.  Rep. 
437. 

An  undertaking  to  deliver  freight  in 
good  order  at  the  place  to  which  it  is 
consigned  makes  the  carrier  liable  for 
loss  occurring  beyond  the  terminus  of  its 
own  road.  Louisville,  etc.,  Mail  Co.  v. 
Levey  &  Co.,  11  Ky.  L.  Rep.  386. 

The  principle  is  well  settled  that  rail- 
road companies,  as  common  carriers,  may 
make  valid  contracts  to  transport  prop- 
erty beyond  the  limits  of  their  own 
roads,  and,  when  they  do,  they  are  bound 
to  deliver  the  property  at  its  place  of 
destination,  according  to  their  contract, 
and  are  liable  for  all  injury  to  such  prop- 
erty prior  to  its  delivery,  although  such 
injury  happens  after  the  property  has 
passed  over  their  road  on  its  way,  and 
while  in  the  charge  of  other  carriers 
ever  whom  they  have  no  control.  Morse 
V.    Brainerd,   41  Vt.   550. 

Where  a'  common  carrier  gives  a  bill 
of  lading  for  goods  to  be  delivered  be- 
yond its  route,  and  does  not  by  express 
agreement  limit  its  liability  to  loss  or  in- 
jury suffered  on  its   own  line,   it  thereby 


binds  itself  for  the  safe  delivery  of  the 
goods  at  destination,  and  is  liable  for  in- 
juries to  the  goods,  whether  on  its  own 
line  or  that  of  a  connecting  carrier. 
Southern  R.  Co.  v.  Levy,  39  So.  95,  144 
Ala.  614. 

A  carrier  of  freight,  who  expressly 
contracts  to  deliver  goods  at  a  destina- 
tion beyond  the  terminus  of  his  own 
road,  is  answerable  for  the  negligence  of 
any  connecting  road  in  the  line  of  trans- 
portation. Newell  V.  Smith,  49  Vt.  355. 
See,  slsp,  Ortt  v.  Minneapolis,  etc.,  R. 
Co.,  36  Minn.  396,  31  N.  W.  519. 

Where  a  carrier  contracts  to  deliver 
property  beyond  its  own  line,  thereby 
continuing  its  liability  to  the  point  of  de- 
livery, it  becomes  liable  for  any  loss  on 
the  connecting  line,  though  under  the 
traffic  agreement  its  trains,  while  on  the 
connecting  line,  may  be  under  the  control 
of  the  connecting  carrier;  the  latter  in 
such  case  becoming  the  agent  of  the  ini- 
tial carrier,  and  its  employees  and  agents 
becoming  those  of  the  initial  carrier,  for 
whose  negligence  it  is  liable  to  the  ship- 
per. St.  Louis,  etc.,  R.  Co.  v.  Wallace, 
118  -S.  W.  413,  90  Ark.  138,  33  L.  R.  A., 
N.   S.,  379. 

Where  a  railway  company's  agent  had 
authority  to  sign  bills  of  lading  for  the 
company,  and  signed  a  bill  of  lading  for 
a'  through  shipment  over  the  line  of  a 
connecting  carrier,  and  it  did  not  appear 
that  the  consignor  or  consignee  looked 
to  the  responsibility  of  any  other  carrier 
in  the  event  goods  were  lost,  the  company 
was  liable  for  loss  of  the  goods  by  a  con- 
necting carrier,  for,  having  enlarged  its 
liability  by  reason  of  such  special  con- 
tract, it  must  be  held  liable  for  the  value 
of  the  goods  lost.  Bryan  v.  Memphis, 
etc.,  R.  Co.   (Ky.),  11  Bush  597. 

21.  The  Georgia  statute,  Code,  §  3055„ 
provides  that,  where  goods  are  handled 
by  connecting  carriers,  each  is  only  lia- 
ble to  the  terminus  of  its  line;  but  §  2041 
provides  that,  if  a  special  contract  be 
made,  the  contract  will  govern.  Defend- 
ant, whose  road  terminated  at  A.,  where 
it  connected  with  another  line,  received 
cotton  consigned  to  a  point  on  the  line 
of  the  connecting  carrier,  giving  a  re- 
ceipt specifying  that  the  cotton  was  "to- 
be  transported  in  turn  to"  the  consignee 
in  New  York.  Held  that,  since  there  was 
a  special  contract  on  the  part  of  the  de- 
fendant to  carry  the  property  to  New 
York,  defendant  was  liable  for  the  value 
of  a  portion  of  the  cotton  destroyed  by 
fire  while  in  the  possession  of  the  con- 
necting carrier.  King  v.  Macon,  etc.,  R. 
Co.   (N.  Y.),  63  Barb.  160. 

Under  the  New  York  statute.  Act  1847, 
c.  370,  a'  railroad  company  receiving 
goods   under  an   agreement   for  transpor- 
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contract,  the  shipper  is  not  afifected  by  notices  placed  in  the  station  of  the  initial 
carrier  by  one  of  the  connecting  carriers. 22  If  a  carrier  holds  itself  out  as  a  car- 
rier beyond  the  end  of  its  line,  and  undertakes  to  transport  goods  beyond  its 
terminus,  it  is  liable  for  the  loss  of  the  goods  on  the  line  of  a  connecting  carrier, 
though  it  has  no  through  traffic  arrangement  with  the  connecting  carrier.^^  A 
steamboat  giving  a  bill  of  lading  obligatory  to  deliver  goods  at  a  point  outside 
of  its  route,  with  privilege  of  transshipment,  is  liable  for  a  loss  occurring  while 
the  goods  are  being  transshipped  in  another  vessel. 2*  A  carrier  undertaking  to 
forward  goods  beyond  its  own  line  is  liable  only  until  their  safe  arrival  at  their 
destination  and  storage  in  accordance  with  the  usual  custom,  and  the  fact  that 
they  were  transported  over  the  last  part  of  the  distance  by  a  steamboat  com- 
pany designated  by  the  shipper  does  not  continue  such  liability  beyond  the  time 
the  shipper  is  notified  of  their  arrival,  or  may  be  presumed  from  his  conduct  to 
have  had  actual  knowledge  of  the  fact.^^  The  judicial  interpretation  of  a  num- 
ber of  contracts  made  by  initial  carriers  to  determine  whether  they  constitute 
contiacts  for  through  transportation  will  be  found  in  the  appended  note.^^ 


tation  to  a  point  beyond  the  terminus  of 
its  own  road  and  upon  the  line  0?  a  con- 
necting road,  whether  within  or  without 
the  state,  is  responsible  as  a  common 
carrier  for  these  goods  both  upon  its 
own  line  and  upon  the  line  of  the  con- 
necting road.  Burtis  v.  Buffalo,  etc.,  R. 
Co.,  24  N.  Y.  269. 

22.  Effect  of  notice  of  second  carrier 
posted  in  station  of  first. —  Railroad  Co. 
V.  Pratt  (U.  S.),  22  Wall.  123,  22  L.  Ed. 
827,  49  How.  Prac.  84. 

Where  the  second  road  posts  its  rules 
in  the  station  house  of  the  first,  a  person 
furnishing  goods  for  transportation 
"through"  is  not  to  be  held  as  of  neces- 
sity to  have  notice  of  them  from  the  fact 
of  such  posting,  and  because  he  was  of- 
ten in  the  station  house  of  the  first  com- 
pany where  they  were  posted.  Independ- 
ently of  which,  his  contract  being  with 
the  first  company  only,  and  it  agreeing 
to  carry  for  the  whole  distance,  its  rules 
are  the  rules  that  are  to  govern  the  case. 
Railroad  Co.  v.  Pratt  (U.  S.),  22  Wall. 
123,  22  L.  Ed.  827,  49  How.  Prac.  84. 

23.  Through  traffic  arrangement  with 
connecting  carrier  not  essential  to  liabil- 
ity.— Perkins  v.  Portland,  etc.,  R.  Co.,  47 
Me.  573,  74  Am.  Dec.  507. 

24.  Through  bill  of  lading  by  steamboat 
with  privilege  of  transshipment. — Hirsch 
V.  Leathers,  23  La'.  Ann.  50. 

25.  When  carrier's  liability  terminates. 
—Illinois  Cent.  R.  Co.  v.  Carter,  46  N.  E. 
374,   165    111.   570,  .^6   L.   R.   A.   527. 

26.  Contracts  for  through  transporta- 
tion.— Where  a  railroad  gives  a  receipt 
for  goods,  stating  they  are  to  be  deliv- 
ered at  a  point  beyond  its  roi.itc,  it  con- 
stitutes a  contract  to  carry  to  such  point, 
and  it  is  liable  thereunder  for  a  loss  be- 
yond its  route.  Bryan  v.  Memphis,  etc., 
R.  Co.  (Ky.),  11  Bush  597;  Kyle  v.  Lau- 
rens R.  Co.  (S.  C),  10  Rich.  L.  383,  70 
Am.  Dec.  231.  See,  also,  Cohen  v.  South- 
ern  Exp.   Co.,  45    Ga.   148. 

When  a  common  carrier  receives  goods 
to   be    transported   to   a   certain   point    of 


destination  expressed  upon  the  face  of 
his  receipt  therefor,  he  undertakes  to  de- 
liver the  goods  so  received,  either  by  his 
own  line  of  transportation  or  that  he 
will  do  so  by  his  own  competent  agents 
for  that  purpose;  and  it  is  no  defense,  in 
case  of  the  loss  of  the  goods,  for  the  car- 
rier to  show  that  his  line  of  transporta- 
tion stopped  short  of  the  place  to  which 
he  undertook  to  carry  the  goods,  espe- 
cially when  the  fact  as  to  the  extent  of 
his  line  of  transportation  was  not  known 
to  the  shipper  of  the  goods,  or  communi- 
cated to  him  at  the  time  of  receiving  the 
goods.  Mosher  &  Co.  v.  Southern  Exp. 
Co.,  38  Ga.  37;  Southern  Exp.  Co.  v. 
Shea,   38   Ga.   519. 

A  shipper  made  a  contract  with  a  car- 
rier for  the  transportation  and  delivery 
of  freight  at  a  certain  place.  Part  of  the 
service  was  performed  by  connecting 
carriers,  but  the  contract  was  entire. 
Held,  that  the  connecting  carriers  were 
only  agents  of  the  contracting  carrier, 
which  was  liable  to  the  shipper  for  dam- 
ages he  sustained.  Monell  v.  Northern 
Cent.  R.  Co.   (N.  Y.),  67  Barb.  531. 

The  first  of  four  connecting  carriers, 
the  last  of  which  was  a  steamship  com- 
pany, agreed  with  the  second  that  the 
first  should  receive  goods  to  be  forwarded 
to  the  end  cf  the  route  and  that  the  sec- 
ond carrier  was  to  indemnify  the  first 
for  loss  beyond  the  first  carrier's  line. 
Bills  of  lading  were  issued  for  through 
transportation  and  the  first  collected  the 
entire  freight,  giving  the  balance,  after 
deducting  its  portion,  to  the  second, 
which,  in  turn,  gave  it  to  the  third,  and 
then  to  the  fourth.  There  was  no  ar- 
rangement between  the  first  and  the 
third  and  fourth  carriers,  not  the  second 
and  fourth.  Held,  that  the  first  carrier 
contracted  for  through  transportation, 
and  was  liable  for  loss  or  injurv  at  any 
point  on  the  whole  route.  Hi'l  Alfg.  Co. 
V.  Boston,  etc.,  R.  Corp.,  104  Mass.  133, 
6   Am.    Rep.   303. 

Where  a   railroad   company   receives   on 
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Place  of  Delivery  of  Goods  as  A£fecting  Carrier's  Liability. — If  a  con- 
tract for  through  carriage  is  made,  the  fact  that  part  of  the  goods  are  only  de- 
Hvered  at  the  place  where  the  second  road  begins  does  not  aiifect  the  first  carrier's 
liability.2'f 


its  cars,  at  the  consignor's  warehouse  in 
a  city,  freight  to  be  conveyed  from  the 
company's  depot  in  another  portion  of 
the  same  city  to  a  point  of  destination 
beyond  its  line,  the  cars  being  furnished 
at  the  request  of  the  consignor,  and  the 
entire  freight  charges  being  paid  by  the 
consignor  to  such  company  for  transpor- 
tation of  the  goods  from  its  depot,  this 
company  is  the  initial  carrier,  and  is  un- 
der a  contract  obligation  to  transport 
the  goods  to  the  point  of  destination, 
and  responsible  for  any  loss  or  damage 
of  the  goods  in  the  course  of  such  trans- 
portation; and  it  is  immaterial  that  an- 
other railroad  company  owned  the  spur 
track  leading  from  said  warehouse  to  a 
point  intermediate  between  there  and 
said  depot,  and  received  compensation 
for  trackage.  Savannah,  etc.,  R.  Co.  v. 
Commercial  Guano  Co.,  103  Ga.  590,  30 
S.  E.  555. 

A  carrier,  who  receives  a  consignment 
of  freight  under  contract  to  transport  it 
''to  destination,  if  on  its  road,  or  other- 
wise to  the  place  on  its  road  where  same 
is  to  be  delivered  to  any  connecting  car- 
rier," through  rate  of  freight  as  desig- 
nated being  guarantied  by  the  carrier,  is 
liable  for  an  injury  on  a  connecting  car- 
rier's line,  the  car  being  treated  as  a 
through  car,  and  sent  to  its  destination 
without  unloading.  Judgment,  98  111. 
App.  311,  affirmed  in  Elgin,  etc.,  R.  Co. 
V.  Bates  Mach.  Co.,  66  N.  E.  326,  200  III. 
636,   93   Am.    St.    Rep.    218. 

Contracts  held  not  to  be  for  through 
transportation. — A  bill  of  lading  stating 
that  the  goods  are  consigned  to  plaintiff 
at  P.;   that  they  are  to  be  transported  to 

the    carrier's    warehouse    at    ;    that 

goods  consigned  to  a  place  beyond  its 
line  will  be  forwarded,  but  that  it  will 
not  be  liable  for  loss  occurring  after 
they  are  forwarded. — is  not  a  t'nrougli 
contract,  entitling  plaintiff  to  recover 
-against  the  first  carrier  for  loss  occur- 
ring by  reason  of  a  wrong  delivery  by  the 
last  carrier.  Myrick  v.  Michigan  Cent. 
R.  Co.,  107  U.  S.  102,  1  S.  Ct.  425,  27  L. 
Ed.   325. 

The  plaintiff  gave  shipping  orders  to 
the  defendant  for  the  shipment  of  prop- 
erty to  a  point  known  by.  the  plaintiffs 
to  "be  off  the  defendant's  line  of  road.  By 
the  terms  of  the  contract  of  shipment, 
the  defendant  agreed  to  deliver  the  prop- 
erty "with  as  reasonable  dispatch  as  their 
business  would  permit,  subject  to  the 
conditions  mentioned  below,  in  like  good 
order,  at  station,  upon  the  pay- 
ment of  charges.''  The  company  further 
agreed  "to  forward  the  property  to  the 
place    of    destination    as    per    margin,    but 


are  not  to  be  held  liable  on  account 
thereof  after  the  same  shall  be  delivered 
as  above."  Held,  that  this  was  a  con- 
tract to  deliver  the  property  at  any  point 
that  might  be  selected  by  the  company, 
upon  its  line  of  road,  most  convemient 
for  forwarding  to  its  place  of  destination, 
and  not  for  through  transportation,  and 
the  company  was  not  liable  for  losses  oc- 
curring beyond  its  line.  Rickerson  Roll- 
er-Mill Co.  V.  Grand  Rapids,  etc.,  R.  Co., 
67   Mich.  110,  34  N.  W.  269. 

Goods  were  delivered  to  a  railroad  cor- 
poration at  Worcester  to  be  carried  to 
New  York,  and  the  freight  was  paid  to 
it  for  the  entire  distance.  They  were 
receipted  for  as  "for  transportation." 
The  shipper  knew  that  the  railroad  ter- 
minated at  Providence,  whence  they 
were  to  be  carried  the  rest  of  the  way 
by  a  steamer  of  another  corporation,  and 
that  the  freight  money  was  to  be  divided 
between  the  corporations.  In  an  action 
against  the  railroad  corporation  to  re- 
cover for  damage  to  the  goods,  happen- 
ing upon  the  steamer,  held,  that  the  cor- 
poration was  not  a  common  carrier  be- 
yond the  end  of  its  road,  and  was  not 
liable.  Washburn,  etc.,  Mfg.  Co.  v.  Prov- 
idence, etc.,   R.  Co.,  113  Mass.  490. 

The  fact  that  a  letter  written  to  a 
third  person  by  an  agent  of  the  defend- 
ant carrier,  stating  that  the  carrier  had 
perfected  arrangements  for  through  ship- 
ments by  a  certain  route  to  a  certain 
point  beyond  its  destination  and  desired 
to  secure  shipments  for  that  point,  was 
shown  by  such  person  to  the  plaintiff, 
and  the  plaintiff  thereafter  made  a  ship- 
ment to  the  point  designated,  does  not 
constitute  the  letter  an  express  contract 
so  as  to  bind  the  company  for  loss  or  de- 
lay occurring  beyond  its  terminus,  in  the 
absence  of  notice  by  him  to  the  carrier 
that  the  shipment  was  to  be  made  in  ac- 
cordance with  the  terms  of  the  letter. 
East  Tennessee,  etc.,  R.  Co.  v.  Montgom- 
ery. 44  Ga.  278. 

Under  the  California  statute.  Code 
Civ.  Proc,  §  2201,  declaring  that  the  lia- 
bility of  a  carrier  who  accepts  freight 
for  a  place  beyond  his  route  ceases  on 
delivery  to  a  connecting  line,  "unless  he 
stipulates  otherwise,"  a  provision  in  a 
freight  contract  that  the  carrier's  re- 
sponsibility shall  cease  at  the  connect- 
ing point  is  not  rendered  ineffective  by 
a  further  stipulation  for  through  passage 
train  service.  Colfax  Mountain  Fruit  Co. 
V.   Southern    Pac.   Co.    (Cal.),   46   Pac.  668. 

27.  Place  of  delivery  of  goods  as  af- 
fecting carrier's  liability. — Where  the 
company  owning  the  first  of  several  con- 
necting   lines    of    railroad    undertakes    to 
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Contract  to  Deliver  Live  Stock  at  Point  beyond  Line. — Where  a  railroad 
company  contracts  for  the  through  carriage  of  live  stock  beyond  the  terminus  of 
its  line,  it  is  liable,  in  the  absence  of  a  stipulation  to  the  contrary,  for  injury  to 
the  stock  on  the  line  of  a  connecting  carrier.^* 

Guarantee  That  Oar  Is  Suitable  for  Carrying  Live  Stock. — A  carrier  who 
guaranties  that  a  car  is  suitable  for  carrying  live  stock  is  liable  for  injury  to  the 
stock  caused  by  the  defective  condition  of  the  car,  whether  the  injury  occurs  on 
its  own  line  or  on  the  line  of  a  connecting  carrier. 2* 

Contract  to  Re -Ice  Car.^Where  a  carrier  contracts  for  the  through  ship- 
ment of  a  carload  of  perishable  goods,  and  agrees  to  re-ice  the  car  on  the  line  of  a 
connecting  carrier,  or  as  often  as  necessary,  it  is  liable  for  damages  resulting 
from  its  failure  to  re-ice  in  accordance  with  such  contract.^" 

Contract  for  Through  Shipment  by  Carrier  Not  Authorized  to  So  Con- 
tract Except  by  a  Certain  Boute. — Where  a  carrier  had  no  authority  from 
connecting  carriers  to  contract  for  through  shipments  except  by  a  certain  route, 
a  shipper  contracting  for  through  shipment  can  not  recover  for  damages  to  the 
shipment  occasioned  by  their  having  gone  that  way  instead  of  another,  as  re- 
quested, he  knowing  the  limitation  of  the  carrier's  authority.^^ 

§  3645.  Diversion  of  Freight  from  Route  Stipulated. — Where  a  com- 
mon carrier  wrongfully  substitutes  another  connecting  carrier  for  the  one  named 
in  the  shipping  contract,  it  becomes  an  insurer  for  the  substituted  carrier,  and 
liable  as  such  for  loss  of  or  injury  to  the  freight  while  in  the  latter's  possession. ^^ 


carry  goods  over  the  entire  line,  part  of 
the  goods  being  pnt  aboard  th«  cars  on 
the -first  line,  and  part  to  be  put  on  at  its 
termination  and  where  the  next  road  be- 
gins, the  fare  asked  and  agreed  to  be 
paid  being,  however,  the  fare  usually 
asked  and  paid  for  the  carriage  over  the 
whole  line,  and  the  contract  being  for 
transoortation  over  the  whole  road,  and 
not  for  carriage  to  the  end  of  the  first 
line,  and  then  for  delivering  to  the  car- 
rier owning  the  next  road  and  for  car- 
riage by  him,  the  fact  that  a  part  of  the 
goods  were  put  on  the  cars  only  where 
the  second  road  begins  will  not  exoner- 
ate the  owner  of  the  first  road  from  lia- 
bility for  their  loss.  Ogdensburg,  etc., 
R.  Co.  V.  Pratt  (U.  S.),  23  Wall.  123,  23 
L.  Ed.  sg7.  49  How.  Prac.  84. 

28.  Liability  under  contract  for  through 
transportation  of  live  stock. — Ohio,  etc., 
R.  Co.  V.  McCarthy,  96  U.  S.  258,  24  L. 
Ed.  693;  St.  Louis,  etc.,  R.  Co.  v.  Randle, 
8S   .A-rk.    127,    107   S.   W.   669. 

Where  a  carrier  by  parol  contract  un- 
dertook to  deliver  a  shipment  of  live 
stock  at  a  point  beyond  its  line,  and  the 
stock  was  carried  over  the  connecting 
line  under  a  contract  with  the  initial  car- 
rier, and  not  with  the  shipper,  the  ini- 
tial carrier  is  liable  for  a  loss  resulting 
from  the  negligence  of  the  connecting 
carrier.  Louisville,  etc.,  R.  Co.  71.  Cooper, 
56  S.  W.  144,  21   Ky.  L.   Rep.  1644. 

29.  Liability   under   guarantee   that   car 

is    suitable    for    carrying     live     stock 

Burnside,  etc.,  R.  Co.  v.  Tupman,  72  S. 
W.   786,   24   Ky.   L.   Rep.   2052.   . 

30.  Liability  under  contract  to  re-ice 
car. — A  carrier  receiving  produce  to  be 
carried  in  its   refrigerator   car  to   a  point 


beyond  its  lines  and  contracting  to  re- 
ice  the  car  at  two  points,  one  on  its  line, 
and  the  other  on  the  line  of  another  car- 
rier with  which  it  had  a  through  billing 
arrangement,  is  liable  for  the  damage 
from  failing  to  re-ice  at  such  points. 
Pennsylvania  R.  Co.  v.  Orem,  etc.,  Pro- 
duce  Co.,   73   Atl.   571,   111    Md.   356. 

Where  a  carrier  gave  a  bill  of  lading 
for  a  car  of  perishable  fruit  for  shipment 
beyond  its  own  line,  recitiag  the  receipt 
of  the  goods  in  apparent  good  order, 
consigned  from  Michigan  to  another 
state,  subject  to  the  carrier's  liability  un- 
der the  common  law  and  statutes  in  force 
in  the  various  states  through  which  the 
goods  might  pass,  and  that  the  car  was 
to  be  iced  at  G.  and  re-iced  as  often  as 
necessary,  the  carrier  issuing  such  bill 
was  liable  for  damage  to  the  fruit  by 
reason  of  its  failure  or  the  failure  of  a 
connecting  carrier  to  keeo  the  car  prop- 
erly iced.  Johnson  v.  Toledo,  etc.,  R. 
Co.,  95  N.  W.  724,  133  Mich.  396,  103  Am. 
St.  Rep.  464. 

31.  Contract  for  through  shipment  by 
carrier  not  authorized  to  so  contract  ex- 
cept by  a  certain  route. — Judgment  (Tex. 
Civ.  App.),  86  S.  W.  17,  reversed  in  Hou- 
ston, etc.,  R.  Co.  V.  Everett,  99  Tex.  269, 
89  S.  W.  761. 

32.  Diversion  of  freight  from  route 
stipulated. — Georgia. — Georgia  R.  Co.  v. 
Cole  &  Co.,  68  Ga.  633. 

Illinois. — Dunseth  v.  Wade,  2  Scam. 
285;  Merchants'  Despatch  Transp.  Co.  v. 
Kahn,   76   111.   520. 

New  York.  —  Goodrich  v.  Thompson, 
27  N.  Y.  Super.  Ct.  75;  Hernsfield  v.  Ad- 
ams, 19  Barb.  577;  Hinckley  v.  New 
York,  etc.,  R.  Co.,  56  N.  Y.  429;  Johnson 
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The  initial  carrier  is  liable  in  such  case  even  if  the  loss  of  the  freight  was  caused 
by  inevitable  casualties.^^  Where  a  carload  of  freight  routed  over  several  con- 
necting lines,  under  the  contract  of  shipment,  is  diverted  by  the  second  carrier 
from  the  route  specified,  the  initial  carrier,  if  it  participated  in  the  diversion,  is 
liable  to  the  shipper  for  its  loss.^*  If  a  carrier  stipulates  in  writing  that  it  may 
forward  goods  beyond  the  end  of  its  route  by  any  customary  mode  which  is  safe 
and  prudent,  such  stipulation  is  binding  upon  the  shipper,  notwithstanding  a 
previous  oral  agreement,  not  expressed  in  the  written  contract,  that  the  for- 
warding of  the  goods  beyond  the  carrier's  route  shall  he  by  rail  only.^^  Where 
a  carrier  unjustifiably  substitutes  another  connecting  carrier  for  the  one  named 
in  the  bill  of  lading  the  shipper  does  not  waive  his  right  to  recover  from  the 
original  carrier  for  the  loss  of  the  goods  by  making  an  effort,  at  its  instance,  to 
hold  the  substitute  carrier.^s 

§§  3646-3659.  LiabUity  of  Intermediate  or  Last  Carrier— §  3646. 
In  General. — The  liability  of  a  carrier  as  insurer  for  the  safe  delivery  of  prop- 
erty which  has  come  into  its  possession  is  the  same  whether  it  was  received  di- 
rectly from  the  owners  or  from  another  carrier  to  whom  it  was  originally  de- 
livered.^'^ Upon  the  delivery  of  the  goods  to  a  connecting  carrier,  it  becomes  lia- 
ble as  a  common  carrier, ^^  subject  at  most  only  to  the  limitation  stipulated  for 


V.  New  York  Cent.  R.  Co.,  33  N.  Y.  610, 
88    Am.    Dec.   4]  6. 

Tennessee. — Railroad  v.  Odil,  96  Tenn. 
61,  33  S.  W.  611. 

Wisconsin. — Congar  v.  Galena,  etc.,  R. 
Co.,  17  Wis.  477. 

Where  plaintiff  ships  over  defendant's 
road  goods  marked,  "Via  P.,  care  of  A. 
Coast  Line,  by  fast  freight,"  and  defend- 
ant delivers  the  goods  at  P.  to  a  steam- 
ship company,  in  whose  possession  they 
are  destroyed  by  fire,  the  question  of 
proximate  cause  does  not  enter  into  the 
question  of  defendant's  liability,  as  it  was 
liable  for  breach  of  contract  in  not  send- 
ing the  goods  by  fast  freight.  Philadel- 
phia, etc.,  R.  Co.  V.  Beck,  125  Pa.  620,  17 
Atl.  505,  11  Am.  St.  Rep.  924. 

Manufacturers  at  North  Adams,  Mass., 
consigned  goods  to  ''T.  VV.  &  Co.,  Balti- 
more," the  cases  being  marked  "Railroad 
Line."  At  New  York  the  carrier,  instead 
of  forwarding  the  goods  by  rail,  for- 
warded them  by  a  boat  bound  for  Balti- 
more, and  which  was  lost  at  sea.  Held 
that,  if  the  words  "Railroad  Line"  plainly 
indicated  an  intention  that  the  goods 
should  be  forwarded  by  rail  so  far  as 
such  a  mode  of  transportation  was  prac- 
ticable between  North  Adams  and  Balti- 
more, the  forwarder  was  liable  for  the 
loss  of  the  goods,  though  it  was  usual 
to  forward  goods  by  the  boat.  Ingalls  v. 
Brooks  (N.  Y.^  1  Edm.  Sel.  Cas.  104. 

A  carrier  received  goods  to  be  carried 
to  a  point  beyond  its  own  line,  with  di- 
rections to  deliver  them  to  certain  con- 
necting carriers,  with  the  last  of  which 
the  shipper  had  made  an  agreement  for 
stopping  the  car  at  intermediate  points 
on  its  line  for  delivery  of  portions  of  the 
goods.  It,  however,  wrongfullj'  sent  the 
goods  by  different  connecting  carriers, 
whose  lines  reached  but  one  of  the  inter- 
mediate points.     On  arrival  of  the  goods 


there,  the  shipper  disclosed  his  con- 
tract to  have  them  distributed  at  the 
three  points,  and  demanded  compliance 
herewith.  The  carrier  refused  compli- 
ance until  payment  of  freight  for  the 
whole  route,  when  it  delivered  the  goods 
destined  to  that  point,  and  undertook,  at 
its  own  cost,  to  carry  to  each  of  the  other 
points  the  portion  of  the  goods  to  be  de- 
livered there,  and  in  doing  so  the  goods 
were  injured.  Held,  that  the  initial  car- 
rier, though  it  did  not  know  of  the  ship- 
per's agreement  with  the  last  connecting 
carrier,  to  which  it  was  directed  to  de- 
liver the  goods,  was  liable  for  the  dam- 
age. Brown,  etc.,  Co.  v.  Pennsylvania 
Co.,   63   Minn.  546,  65   N.   \V.  961. 

33.  Railroad  v.  Odil,  96  Tenn.  61,  33  S. 
AV.  611. 

34.  So  held  where  a  car  load  of  fruit 
trees  was  so  diverted.  Drake  v.  Nash- 
ville, etc.,  R.  Co.,  125  Tenn.  627,  148  S. 
W.   214. 

35.  Written  contract  as  to  route  not  af- 
fected by  previous  oral  agreement. — 
Hinckley  v.  New  York,  etc.,  R.  Co:,  56 
N.   Y.   429. 

36.  Facts  not  constituting  waiver  of 
right  to  recover  from  initial  carrier. — 
Railroad  v.  Odil,  96  Tenn.  61,  33  S.  W. 
611. 

37.  Liability  same  whether  property  re- 
ceived from  ovmer  or  another  company. 
—Gulliver  v.  Adams  Exp.  Co.,  38  111.  503. 

38.  Liability  of  connecting  carrier  upon 
delivery  of  goods  to  it. — Memphis,  etc., 
R.  Co.  V.  Holloway,  68  Tenn.  (9  Baxt.) 
188. 

A  connecting  carrier  is  liable  as  a  com- 
mon carrier  for  any  injury  to  the  prop- 
erty while .  in  its  possession,  unless  re- 
lieved therefrom  by  the  rules  applicable 
to  the  transportation  of  that  kind  of 
property.  Gulf,  etc.,  R.  Co.  v.  Baird,  75 
Tex.    256,    12    S.    W.    530. 
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in  its  behalf  by  the  first  company.^^  Therefore,  a  connecting  carrier  in  whose 
hands  property  is  lost  or  injured  is  liable  directly  to  the  owner,-***  though  there  is 
no  privity  of  contract  between  it  and  such  owner. *i  If  a  connecting  carrier, 
without  express  contract  to  carry  and  deliver,  receives  from  another  carrier 
money  accepted  by  it  for  shipment,  the  connecting  carrier  will  be  liable  to  the 
owner  in  an  action  for  money  had  and  received,  if  it  fails  to  account  for  or  de- 
liver the  money.*2  The  liability  of  an  intermediate  carrier  in  a  through  ship- 
ment where  a  loss  of  freight  occurs  on  its  line  is  not  affected  by  the  fact  that 
the  initial  carrier  is  also  liable.*^  A  railroad  company  taking  loaded  cars  from 
its  connection  with  another  railroad  and  transferring  them  by  means  of  a  switch 
engine  over  a  portion  of  its  own  track  to  a  spur  of  its  own  and  receiving  its 
compensation  from  the  connecting  road,  acts  as  a  common  carrier,  and  is 
liable  as  such  for  the  safety  of  the  goods  in  the  cars,  no  matter  how  short  the  dis- 
tance from  the  place  of  receipt  to  that  of  delivery.-** 

§    3647.   Where  Initial  Carrier  Contracts  for  Through  Transportation. 

— In  the  absence  of  a  partnership  or  authority  to  make  its  own  contract  binding 
upon  all  carriers  over  whose  lines  freight  is  to  pass,  connecting  lines  are  but 
the  agencies  employed  by  the  contracting  carrier  to  perform  its  own  contract.*^ 
It  follows  that  in  the  absence  of  such  partnership  or  authority  the  initial  carrier 
has  no  power  to  make  any  contract  which  will  bind  the  connecting  carrier.*^ 
But  if  the  connecting  carrier  be  so  situated  in  relation  to  the  initial  line  that  the 
law  requires  it  to  receive  and  carry  freight  tendered  to  it,  it  will  be  liable  if  it 
refuses  to  do  so,*'^  or,  if  it  accepts  the  freight  for  transportation,  it  will  be  liable 
if  it  is  lost  or  injured  through  a  breach  of  its  common-law  duty.*^     But  the  lia- 


39.  Memphis,  etc.,  R.  Co.  v.  Holloway, 
68  Tenn.   (9  Baxt.)   188. 

40.  Lajnb  v.  Camden,  etc.,  Transp.  Co. 
(N.   Y.),   2   Daly  454. 

When  goods  are  delivered  to  a  carrier 
for  transportation  over  its  route  and  that 
of  several  connecting  lines  to  the  des- 
tination point,  the  companies  forming  a 
continuous  line,  an  intermediate  carrier 
IS  liable  for  a  loss  of  the  goods  occurring 
on  its  part  of  the  line.  Barter  &  Co.  v. 
Wheeler,  49   N.   H.  9,  6  Am.   Rep.  434. 

When  a  railroad  company  carrying 
cars  belonging  to,  and  to  be  transported 
over,  a  connecting  line,  has,  at  the  point 
of  connection  and  transfer,  duly  observed 
the  regular  course  of  business  in  making 
the  transfer,  the  connecting  line  becomes 
charged  with  the  duties  of  a  common 
carrier  as  to  the  goods  so  transferred, 
and  is  answerable  for  damages  resulting 
from  subsequent  delay  or  negligence. 
Livingston  v.  New  York,  etc.,  R.  Co.,  76 
N.   Y.   631. 

Shipper  not  required  to  accept  tender 
of  return  of  damaged  goods. — Where,  after 
freight  had  been  delivered  to  a  connect- 
ing carrier,  it  was  permitted  to  remain 
in  its  possession  for  nearly  a  year,  dur- 
ing which  time  the  box  was  broken  into 
and  many  of  the  articles  defaced,  dam- 
aged, and  some  of  them  destroyed,  the 
shipper  was  not  required  to  accept  a 
tender  of  a  return  of  the  goods.  Cincin- 
nati, etc.,  R.  Co.  V.  Stout,  90  3.  W.  258, 
28  Ky.  L.  Rep.  714. 

41.  Privity  of  contract  not  essential  to 
liability     of     connecting     carrier. — United 
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States  Mail  Line  Co.  v.  CarroUton  Furni- 
ture Mfg.  Co.,  101  Ky.  658,  42  S.  W.  342, 
19    Ky.  _L.    Rep.   833. 

42.  Liability  of  connecting  carrier  re- 
ceiving money  from  another  carrier. — 
Southern  Exp.  Co.  v.  Thornton,  41  Miss. 
216. 

43.  Liability  of  intermediate  carrier  not 
affected  by  fact  that  initial  carrier  is  also 
liable. — Lacey  v.  Oregon  R.,  etc.,  Co. 
(Ore.),   128   Pac.  999. 

44.  Distance  of  carriage  immaterial.^ 
Missouri  Pac.  R.  Co.  v.  Wichita  Whole- 
sale Grocery  Co.,  55  Kan.  525,  40  Pac. 
899,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  560. 

45.  Connecting  carriers  are  but  agencies 
employed  by  contracting  carrier. — Gulf, 
etc.,  R.  Co.  V.  Baird,  75  Tex.  256,  12  S. 
W.   530. 

46.  Initial  carrier  can  not  make  con- 
tract binding  connecting  carrier. — Hous- 
ton, etc.,  R.  Co.  V.  Everett,  99  Tex.  269, 
89   S.  W.   761. 

47.  Liability  of  connecting  carrier  for 
refusing  to  receive  freight  tendered. — 
Houston,  etc.,  R.  Co.  v.  Everett,  99  Tex. 
269,   89   S.  W.   761. 

48.  Liability  for  loss  of  or  injury  to 
freight  accepted. — Houston,  etc.,  R.  Co. 
V.  Everett,  99  Tex.  269,  89  S.  W.  761. 
See    ante,    "In    General,"    §    3646. 

It  seems  that  where  a  contract  is  made 
with  a  railroad  company  to  carry  goods 
to  a  given  point,  and  while  in  transitu 
the  goods  are  reshipped  by  that  company 
upon  another  road,  the  latter  company 
would  be  liable  directly  to  the  owner  for 
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bility  in  such  case  will  not  be  based  upon  the  unauthorized  contract  made  by  the 
initial  carrier.**  It  has  been  held,  however,  that  a  carrier  who  accepts  goods 
from  a  connecting  carrier  with  notice  that  they  were  shipped  under  a  through 
bill  of  lading  issued  by  the  initial  carrier  to  the  owner  assumes  contractual  rela- 
tions with  the  owner  and  is  bound  by  the  terms  of  such  bill  of  lading  at  least 
to  the  extent  that  they  are  usual  and  customary ;  ^'^  and  it  can  not  by  issuing  its 
own  bill  of  lading  to  the  connecting  carrier,  containing  different  terms,  impose 
them  on  the  owner  of  the  goods  who  has  not  assented  to,  and  has  no  knowledge 
of,  such  bill  of  lading.' 1  Where  a  contract  for  the  transportation  of  goods  over 
connecting  lines  of  railway  is  made  with  one  railway  company  as  the  agent  of 
the  other,  and  the  latter  company  transports  the  goods,  and  collects  the  freight 
thereon,  it  can  not,  when  sued  for  injury  done  to  the  goods  by  its  servants,  deny 
the  authority  of  the  other  company  to  make  the  contract  for  it.^^ 

§  3648.  When  Liability  Commences  and  Terminates. — The  acceptance 
of  freight  by  an  intermediate  carrier  is  complete  and  its  liability  fixed  whenever 
the  property,  with  its  assent,  comes  into  its  possession,  and  its  Hability  is  not 
terminated  until  delivery  to  the  succeeding  carrier."^  The  initial  carrier  must 
yield  possession  and  exclusive  control  of  the  goods  to  the  succeeding  carrier,  in 


a  loss  of  goods  though  their  neglect. 
Illinois  Cent.  R.  Co.  v.  Cowles,  32  111. 
116. 

A  party  who  has  contracted  with  and 
paid  one  of  a  line  of  connecting  roads 
for  the  carriage  and  delivery  of  goods  at 
the  other  end  of  the  line  may  maintain 
an  action  for  injury  to  the  goods  against 
either  of  the  companies  on  whose  road  the 
injury  may  have  been  done.  Wing  v. 
New  York,  etc.,  R.  Co.  (N.  Y.),  1  Hilt. 
235. 

Where  one  railroad  company  contracts 
to  transport  live  stock  over  its  own  roads 
and  a  part  of  the  road  of  another  com- 
pany which  is  under  its  control  and  man- 
agement, and  damage  is  done  to  the 
stock  while  in  the  custody  of  the  latter 
company,  through  its  negligence  and  in- 
attention, the  owner  is  not  confined  to 
suit  on  the  contract  against  the  company 
making  it,  but  may  maintain  an  action 
against  the  company  inflicting  the  injury. 
Southwestern  Railroad  v.  Thornton,  71 
Ga.  61. 

49.  Liability  not  based  on  contract 
made  by  initial  carrier. — Southern  Exp. 
Co.  V.  Palmer,  48  Ga.  85;  Southern  Exp. 
Co.  v.  Shea,  38  Ga.  519;  Cohen  v.  South- 
ern Exp.  Co.,  45  Ga.  148;  Southern  Exp. 
Co.  V.  Purcell,  37  Ga.  103,  92  Am.  Dec. 
53;  Southern  Exp.  Co.  r.  Newby,  36  Ga. 
635,  91  Am.  Dec.  783;  Houston,  etc.,  R. 
Co.  v.  Everett,  99  Tex.  269,  89  S.  W.  761. 

A  shipper  can  not  maintain  assumpsit 
against  a  connecting  carrier  on  a  bill  of 
lading  to  carry  the  entire  distance,  exe- 
cuted by  the  carrier  first  receiving  the 
goods.  Parker  v.  Macy  (O.),  Wright 
674. 

50.  Effect  of  acceptance  of  goods  with 
notice  they  were  shipped  under  through 
bill  of  lading.— Cobb  v.  Brown,  193  Fed. 
958,  113  C.  C.  A.  586. 

Where  a  bill  of  lading  issued  by  an 
initial   carrier   showed   that   it  was   a  con- 


tract for  a  through  shipment,  when  the 
goods  were  delivered  to  the  connecting 
carrier  and  carried  by  it  under  the  bill 
of  lading,  such  carrier  became  a  party 
to  the  original  contract  by  adoption  and 
ratification.  Chicago,  etc.,  R.  Co.  z'.  Chest- 
nut Bros.,  28  Ky.  L.  Rep.  404,  89  S.  W. 
298. 

51.  Cobb  V.  Brown,  193  Fed.  958,  113 
C.    C.   A.    586. 

52.  Estoppel  of  connecting  carrier  to 
deny  authority  of  initial  carrier  to  con- 
tract for  it.— Norfolk,  etc.,  R.  Co.  v.  Read, 
87   Va.   185,  12   S.   E.   395. 

53.  When  liability  of  intermediate  car- 
rier commences  and  terminates. — Pratt 
V.  Railway  Co.,  95  U.  S.  43,  24  L.  Ed. 
336;  Alabama,  etc.,  R.  Co.  v.  Mount  Ver- 
non  Co.,   84  Ala.   173,   4   So.   356. 

Where  goods  are  shipped,  under  a  con- 
tract with  a  common  carrier,  to  be  car- 
ried over  several  independent,  but  con- 
necting, lines  to  their  destination,  at  an 
agreed  through  rate,  each  carrier  to  re- 
ceive and  carry  to  the  end  of  his  route, 
and  there  forward  by  the  next  connect- 
ing line,  and  they  are  lost  at  the  ter- 
minus of  the  route  of  an  intermediate 
carrier,  while  in  his  possession,  and  be- 
fore delivery  to  the  next  carrier,  held 
such  intermediate  carrier  is  liable  for  loss 
at  the  end  of  his  route  before  the  goods 
are  delivered  to  the  next  carrier,  unless 
he  is  exempted  from  such  loss  by  the 
terms  of  his  contract.  Erie  R.  Co.  v. 
Lockwood    &   Son,   28   O.   St.   358. 

But  in  Maryland  it  has  been  held  that 
where  a  shipper  delivers  goods  to  an  ini- 
tial carrier  to  be  transported  over  sev- 
eral lines,  the  liability  of  an  intermediate 
carrier,  after  the  goods  have  arrived  at 
the  end  of  its  line,  and  until  they  are  de- 
livered to  the  next  carrier,  is  that  of 
warehouseman,  and  he  is  responsible  for 
ordinary  care.  Baltimore,  etc.,  R.  Co.  z>. 
Schumacher,  29  Md.  168,  96  Am.  Dec.  510. 
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order  to  render  the  latter's  responsibility  that  of  a  common  carrier.'*  An  inter- 
mediate common  carrier,  of  a  connecting  line  of  carriers,  receiving  goods  from 
the  iirst  carrier  of  the  route  for  transportation  and  delivery  to  the  third,  is  not 
relieved  from  responsibility  as  a  carrier  by  storing  them  in  a  warehouse  at  the 
end  of  its  own  route.' ^  A  contract  by  an  initial  carrier  as  agent  for  a  connecting 
carrier  which  binds  the  connecting  carrier  to  safely  carry  live  stock,  does  not 
make  the  connecting  carrier  liable  for  any  negligence  in  handling  the  stock  at 
stockyards  at  which  they  were  delivered  by  the  initial  carrier  for  transportation 
by  the  connecting  carrier,  in  the  absence  of  a  showing  that  it  controlled  the  stock- 
yards or  that  the  stock  was  reloaded  there  by  its  agents.'^  After  the  initial  car- 
rier has  deposited  freight  at  a  junction  for  further  transportation  by  the  next 


-  54.  Possession  and  exclusive  control 
essential  to  commencement  of  succeed- 
ing carrier's  liability. — United  States. — 
In  re   Petitions,   21   Fed.   885. 

Georgia. — Union  Dray  Line  Co.  v.  Hurt, 
30  Ga.  798. 

Illinois. — Illinois  Cent.  R.  Co.  v.  Mit- 
chell, 68  111.  471,  18  Am.  Rep.  564. 

Massachusetts.  — ■  Gass  v.  New  York, 
etc.,  R.  Co.,  99  Mass.  220,  96  Am.  Dec. 
742. 

Michigan.  — ■  Condon  v.  Marquette,  etc., 
R.  Co.,  55  Mich.  218,  21  N.  W.  331,  54 
Am.  Rep.  367;  Stapleton  v.  Grand  Trunk 
R.  Co.,  133  Mich.  187,  94  N.  W.  739,  9  R. 
R.  R.  332,  32  Am.  &  Eng.  R.  Cas.,  N.  S., 
333. 

New  York. — Fenner  v.  Buffalo,  etc.,  R. 
Co.,  46  Barb.  103;  McDonald  v.  Western 
R.   Corp.,   34  N.   Y.  497. 

South  Carolina. — Park  v.  Southern  Rail- 
way, 78  S.  C.  302,  58  S.  E.  931,  25  R.  R.  R. 
573,  48  Am.  &  Eng.  R.   Cas.,  N.  S.,  573. 

Tennessee. — Southern  R.  Co.  v.  Bick- 
ley,  etc.,  Co.,  119  Tenn.  523,  107  S.  W. 
680.  39  R.  R.  R.  275,  52  Am.  &  Eng.  R. 
Cas.,  N.  S.,  375,  14  L.  R.  A.,  N.  S.,  859, 
14  Am.  &  Eng.  Ann.  Cas.  910. 

West  Virginia. — Lewis  v.  Chesapeake, 
etc.,  R.  Co.,  47  W.  Va.  656,  35  S.  E.  908, 
81   Am.    St.    Rep.    816. 

Delivery  insufficient  to  render  interme- 
diate carrier  liable. — A  steamboat  con- 
nected with  a  railroad  at  a  wharf  owned 
by  the  proprietors  of  the  latter,  and  the 
railroad  connected  elsewhere  with  an- 
other railroad,  the  three  forming  a  con- 
tinuous line.  Upon  the  arrival  of  the 
steamboat  at  the  wharf,  for  goods  for 
thorough  transportation,  a  list  of  them, 
made  up  from  the  freight  book  of  the 
boat,  was  delivered  by  the  clerk  of  the 
boat  to  the  agent  of  the  first  railroad, 
to  be  forwarded  by  an  early  train  to  the 
agent  of  the  second  railroad  at  the  end 
of  the  line,  for  the  purpose  of  making 
out  and  having  ready  there  the  con- 
signees' bills  of  the  goods  upon  their  ar- 
rival by  a  later  train,  which  soon  after- 
wards was  run  down  near  the  wharf  on 
a  track  near  to  the  berth  of  the  boat. 
The  employees  of  the  boat  and  those  of 
the  railroad,  in  equal  numbers,  then  acted 
in  concert  in  transferring  goods  from  the 
boat    to   the   cars,   partly     by   hand    and 


partly  on  trucks,  some  of  which  belonged 
to  the  boat  and  some  to  the  railroad,  all 
of  them  sharing  both  in  the  removal  of 
the  goods  from  the  boat  to  the  wharf, 
and  there  further  removal  across  the 
wharf  into  the  cars,  and  no  account  was 
kept  by  any  one  of  goods  delivered  by 
the  boat  or  received  by  the  railroad. 
While  they  were  thus  engaged,  and  be- 
fore all  the  goods  had  reached  the  wharf, 
a  fire  broke  out  which  stopped  the  work 
and  destroyed  the  boat,  wharf,  cars,  and 
all  the  goods.  It  was  held  that  the  rail- 
road company  was  not  liable  to  the  ship- 
per for  any  of  the  goods  destroyed  upon 
the  boat.  Gass  v.  New  York,  etc.,  R.  Co., 
99   Mass.  230,  96  Am.  Dec.  743. 

Facts  under  which  delivery  to  compress 
company  was  sufficient  delivery  to  suc- 
-ceeding  carrier. — A  former  opinion  reaf- 
firmed on  rehearing,  affirming  a  judgment 
against  defendant  railroad  company  for  a 
loss  of  cotton  delivered  to  a  compress 
company  on  its  account  by  a  connecting 
carrier  which  received  the  same  under  a 
contract  for  through  transportation  over 
its  own  and  defendant's  lines,  with  privi- 
lege to  compress  the  same  en  route,  there 
being  evidence  that  such  delivery  was  in 
accordance  with  the  usual  course  of  busi- 
ness between  the  two  carriers,  and  that 
it  was  defendant's  custom  to  accept  de- 
livery to  the  compress  company  as  de- 
livery to  itself,  and  that  although  it  was 
notified  of  such  delivery  in  the  present 
case,  and  given  the  waybills  and  its  share 
of  the  freight,  it  made  no  objection,  and 
where  it  was  further  shown  that  defend- 
ant had  a  contract  with  the  compress 
company  to  receive  and  compress  cotton 
and  load  it  in  defendant's  cars,  and  mak- 
ing the  compress  company  responsible 
to  it  for  any  loss  or  injury  to  the  cotton 
while  in  its  possession.  Judgment  146 
Fed.  31,  76  C.  C.  A.  489,  affirmed  on  re- 
hearing. Southern  R.  Co.  v.  Hubbard 
Bros.  &  Co.,  80  C.  C.  A.  200,  150  Fed.  313. 

55.  Intermediate  carrier  not  relieved 
from  liability  by  storage  in  warehouse. — 
Bancroft  &  Co.  v.  Merchants'  Despatch 
Transp.  Co.,  47  Iowa  263,  39  Am.  Rep. 
483. 

56.  Effect  of  contract  by  initial  carrier 
as  agent  for  connecting  carrier. — Balti- 
more, etc.,  R.  Co.  V.  Clift,  143  Ky.  573, 
134  S.  W.  917. 
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carrier,  the  latter's  liability  on  account  of  such  goods  does  not  begin  until  it  has 
been  notified  of  their  arrival. *''  But  in  such  case,  actual  notice  is  not  always 
necessary,  constructive  notice,  sanctioned  by  a  well-established  custom,  being 
sometimes  sufficient  to  bind  the  succeeding  carrier.^*  If  there  is  an  agreement 
between  two  railroad  companies,  occupying  the  relative  positions  of  intermediate 
and  succeeding  carrier,  that  property  intended  for  transportation  by  the  latter 
may  be  deposited  at  a  particular  place  without  express  notice  to  it,  such  deposit 
amounts  to  notice,  and  is  a  delivery,  and  the  possession  of  such  succeeding  car- 
rier is  complete  and  its  liability  fixed  whenever  the  property  thus,  with  its  as- 
bent,  comes  into  its  possession. ^^ 

§  3649.  Liability  for  Injury  Occurring  after  Delivery  by  Intermediate 
Carrier  to  Shipper. — If  an  intermediate  carrier  deliver  horses  to  the  shipper  at 
a  point  where  they  were  to  be  taken  by  a  connecting  carrier,  or  to  any  one  au- 
thorized to  receive  them,  other  than  such  connecting  carrier,  the  intermediate 
carrier  will  not  be  liable  for  injuries  occurring  thereafter.^*' 

§  3650.  Liability  for  Loss  of  or  Injury  to  Property  Transported  in 
Cars  of  a  Preceding  Carrier. — A  carrier  must  provide  cars  reasonably  fit  for 
the  conveyance  of  the  particular  class  of  goods  it  intends  to  carry,  and  is  not  re- 
lieved from  its  duty  by  transporting  the  goods  over  its  own  line  in  the  car  of  the 
connecting  carrier  in  which  it  received  them,  since,  if  it  uses  the  cars  of  the  con- 
necting carrier,  it  adopts  and  makes  them  its  own  for  the  purpose  of  conveying 
the  goods.®  1    A  connecting  carrier  receiving  a  car  of  horses  of  the  initial  carrier, 


57.  Necessity  of  notice  of  arrival  at 
junction. — United  States. — Texas,  etc.,  R. 
Co.  V.  Reiss,  183  U.  S.  621,  46  L.  Ed.  358, 
22  S.  Ct.  253;  Myrick  v.  Michigan  Cent. 
R.  Co.,  9  Biss.  44,  Fed.  Cas.  No.  10,001; 
In  re   Petitions,  21   Fed.   885. 

Alabama. — Selma,  etc.,  R.  Co.  v.  Butts, 
43   Ala.  385,  94  Am.   Dec.   694. 

Minnesota. — Irish  v.  Milwaukee,  etc., 
R.  Co.,  19  Minn.  376,  Gil.  323,  18  Am. 
Rep.   340. 

Missouri. — Dunn  v.  Hannibal,  etc.,  R. 
Co.,   68    Mo.   268. 

New  York. — j^tna  Ins.  Co.  v.  Wheeler, 
49  N.  Y.  616,  3  Am.  R.  Rep.  390;  McDon- 
ald V.  Western  R.  Corp.,  34  N.  Y.  497; 
Sprague  v.  New  York  Cent.  R.  Co.,  52 
N.   Y.   637. 

Rule  in  Alabama — Necessity  of  ship- 
ping directions. — In  Alabama  it  has  been 
held  that  where  an  initial  carrier  places 
a  loaded  car  on  the  side  track  of  a  con- 
necting carrier,  without  notice  to  the  lat- 
ter, and  without  any  mark  of  the  name 
and  address  of  the  consignee,  or  any  way- 
bill or  shipping  directions,  the  connect- 
ing carrier  is  only  a  bailee  of  the  car,  and 
its  stringent  liability  as  common  carrier 
does  not  attach  until  such  waybill  or  di- 
rections are  given,  or  until  it  is  informed 
to  what  place  the  car  is  to  be  forwarded, 
and  to  whom  delivered.  Mt.  Vernon  Co. 
V.  Alabama,  etc.,  R.  Co.,  92  Ala.  296,  8 
So.   687. 

Defendant  had  received  a'  car  loaded 
with  cotton  upon  its  side  track,  prepara- 
tory to  shipment  over  its  line,  from  the 
E.  A.  Ry.  Co.,  which  made  the  contract 
for  transportation  with  the  owner.  The 
two  companies  had  made  arrangements 
for    shipping     goods    over    each     other's 


lines,  and  defendant's  agent  had  reported 
the  car  to  the  car  accountant;  but  there 
was  no  evidence  of  avy  shipping  direc- 
tions from  the  E.  A.  Ry.  Co.  Held  that, 
though  it  was  customary  for  defendant 
to  receive  such  company's  cars  on  its 
side  track  for  transportation,  yet  it  will 
not  be  presumed  that  the  former  as- 
sumed the  responsibility  of  a  caT"rier  be- 
fore knowing  to  whom  and  where  to  ship 
the  cotton.  Alabama,  etc.,  R.  Co.  v. 
Mount  Vernon  Co.,  84  Ala.  173,  4  So. 
356. 

58.  Constructive  notice  of  arrival  of 
freight. — United  States. — Pratt  v.  Grand 
Trunk  R.  Co.,  95  U.  S.  43,  24  L.  Ed.  336. 

Alabama. — Mt.  Vernon  Co.  v.  Ala- 
bama, etc.,  R.  Co.,  92  Ala.  296,  8  So.  687. 

Connecticut.  —  Converse  v.  Norwich, 
etc.,  Transp.  Co.,  33  Conn.  166. 

New  Hampshire. — Barter  &  Co.  v. 
Wheeler,  49  N.  H.  9,  6  Am.  Rep.  434. 

New  York. — Root  v.  Great  Western 
R.   Co.,  55  N.  Y.  636. 

Wisconsin. — Conkey  v.  Milwaukee,  etc., 
R.   Co.,   31   Wis.   619,   11   Am.   Rep.  630. 

59.  Agreement  that  property  may  be 
deposited  at  particular  place  without  no- 
tice.—Pratt  V.  Grand  Trunk  R.  Co.,  95  U. 
S.  43,  24  L.  Ed.  336. 

60.  Liability  for  injury  occurring  after 
delivery  by  intermediate  carrier  to  ship- 
per.— Southern  Pac.  R.  Co.  v.  Meadors  & 
Co.,  104  Tex.  469,  140  S.  W.  427,  revers- 
ing judgment  129  S.  W.  170. 

61.  Carrier  not  relieved  from  liability 
by  transporting  goods  in  car  of  preced- 
ing carrier. — Shea  v.  Chicago,  etc.,  R.  Co., 
66   Minn.   102,   68   N.  W.  608. 

A  connecting  carrier  of  stock  can  not 
escape   liability  by  carrying  the  stock  in 
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knowing  that  it  is  defective,  is  answerable  to  the  shipper  for  the  fitness  of  the 
car.^2  But  a  connecting  carrier  which  receives  a  car,  apparently  in  good  condi- 
tion, of  vegetables,  and  promptly  transports  and  offers  it  to  the  consignee,  there- 
after retaining  it  at  the  consignee's  request,  is  not  liable  for  the  freezing  thereof 
because  of  a  defect  in  the  car  furnished  by  the  initial  carrier.^^  Where  a  con- 
necting terminal  carrier  accepts  a  refrigerator  car  containing  peaches,  it  has  im- 
plied notice  from  the  character  of  the  car  that  the  goods  are  perishable,  so  that  it 
undertakes  to  exercise  reasonable  diligence  to  protect  the  peaches  and  to  deliver 
them  to  the  consignee  within  a  reasonable  time;  and  if  it  fails  to  properly  re-ice 
the  car  and  to  deliver  the  peaches  to  the  consignee  in  proper  condition,  it  will  be 
liable  for  the  resulting  damages.®*  When  freight  received  by  one  railroad  is  to 
be  carried  over  connecting  roads,  in  the  car  on  which  it  is  shipped,  without  being 
transshipped  to  the  cars  of  the  connecting  road,  the  liability  of  the  connecting 
road  does  not  commence  till  the  car  is  delivered  to,  and  received  by,  the  latter,  and 
the  first  road  is  liable  to  the  shipper  till  it  shows  such  delivery.*' ^ 

Liability  for  Loss  of  Goods  in  Oars  of  Lessee  of  Terminal  Facilities.— 
Where  a  terminal  railroad  company  owning  transfer  facilities  for  the  transfer 
of  cars  of  railroad  companies  entering  a  city  contracts  with  one  of  such  companies 
whereby  it  can  use,  for  an  annual  rent  and  payment  for  the  maintenance  of  the 
tracks,  all  terminal  facilities,  and  whereby  it  obligates  itself  to  deliver  to  the 
terminal  company  all  freight  cars  for  transfer,  and  whereby  the  terminal  com- 
pany agrees  to  transfer  cars,  such  company  is  a  lessee  of  the  terminal  company 
with  the  right  to  use  the  terminal  facilities  subject  to  a  similar  right  by  the 
terminal  company,  and  other  railroad  companies,  and  cars  transferred  by  the 
terminal  company  as  ordered  by  such  lessee  remain  under  the  exclusive  pos- 
session of  such  lessee  and  the  terminal  company  is  not  liable  for  any  loss  of 
goods  while  such  cars  are  on  its  terminal  facilities.*® 

§  3651.  Liability  for  Failure  to  Give  Live  Stock  Rest,  Water,  and 
Pood. — In  some  jurisdictions  there  are  statutes  making  carriers  liable  for  con- 
fining live  stock  for  more  than  a  prescribed  period  without  rest,  water,  and  food. 
The  provisions  of  some  of  these  statutes  have  been  construed  by  the  courts  to  de- 
termine the  liability  of  a  connecting  carrier  for  failure  to  conform  to  their  re- 
quirements.®'^ 

a     car   furnished     or   owned   by     another  in    good    condition    when    delivered    to    a 

company.      Kime  v.   Southern   R.   Co.,   160  connecting      carrier       for     transportation 

N.  C.  457,  76  S.  E.  509,  43  L.  R.  A.,  N.  S.,  were     "smothered     and      sufifocated"      for 

617.  want   of  ventilation,   and  were  so   greatly 

But  in    Louisiana,  a    railroad    company  weakened    from    perspiration    they    could 

which  receives  as  connecting  carrier,  out-  hardly    stand,     and    some    of    them     were 

side  of  the   state,  cotton  in  bales  shipped  "out    of   breath,"    the     carrier   was     negli- 

in   sealed  cars,  which   were   in   good   con-  gent  in  not  ventilating  the  car,  and  prop- 

dition,   under  through   contracts  to   which  erly     caring   for    the   animals      en      route, 

it  was  not  a  party,  and  which  hauls  guch  Kime  v.   Southern   R.   Co.,   160   N.   C.   457, 

cars   unopened   to   their  place   of   destina-  76   S.   E.   509,   43   L.   R.   A.,   N.   S.,   617. 

tion   and   delivers   the   cotton   to  the   con-  63.    Defect   in    car    causing    freezing    of 

signee,    is    not    liable   for   the   wet,    dirty  vegetables   while   retained    at    consignee's 

condition     of  such     cotton    when   so    de-  request. — St.   Louis,   etc.,   R.   Co.   v.   Myer, 

livered.     Vincent  v.  Yazoo,   etc.,   R.   Co.,  75  Ark.  159,  86  S.  W.  999. 

38  So.  816,  114  La.  1021.  64.  Liability  for  injury  to  peaches  in  a 

The    exemption,    under   Acts    1888,    No.  refrigerator     car. — Philadelphia,    etc.,     R. 

93,    from    the    provisions    of    the    act,    of  Co.  v.  Diffendal,  109  Md.  494,  73  Atl.  193, 

freight  received  in  sealed  cars  from  roads  rehearing  denied  in  73  Atl.  458. 

outside  of  the  state,  is  none  the  less  ap-  65.  When  liability  of  connecting  carrier 

plicable    because     the    delivering    and   re-  commences. — Rome    R.    Co.    v.    Sloan,    39 

ceiving    carriers    operate    within    as    well  Ga.    636. 

as  without  the   state.     Vincent  v.  Yazoo,  66.   Liability  for  loss  of  goods  in  cars 

etc.,  R.  Co.,  38  So.  816,  114  La.  1031.  of  lessee   of  terminal  facilities. — Chicago, 

62.   Connecting  carrier  receiving  car  of  etc.,    R.    Co.   v.    Peoria,    etc.,    R.   Co.,    350 

horses    answerable   for    fitness   of    car. —  111.  320,  95  N.  E.  137. 

Blair  v.    Wells   Fargo   &    Co.,   155     Iowa  67.    Liability    for   failure   to    give    live 

190.  135  N.  W.  615.  stock    rest,    water,    and    food. — Under    U. 

Where    horses    and    mules    which    were  S.  Comp.  St.  1901,  p.  3995,  providing  that 
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§  3652.  Liability  of  a  Carrier  Diverting  Shipment  from  Route  Stipu- 
lated.— Where  a  railroad  company  which,  under  a  constitutional  enactment,  is 
bound  to  haul  the  cars  of  another  company,  receives  a  car  to  be  hauled  to  a  certain 
point,  and  without  authority  hauls  it  to  another  point,  where  it  is  burned,  it  incurs 
the  liability  of  a  common  carrier.^^  Where  a  contract  for  a  through  shipment  of 
stock  by  railroad  does  not  specify  the  lines  over  which  the  shipment  shall  be  made, 
but  the  stock  is  routed  by  the  initial  carrier  over  certain  lines,  it  is  not  negligence 
for  an  intermediate  carrier  to  divert  the  shipment  to  a  different  line,  where,  owing 
to  floods,  it  can  not  be  delivered  to  or  taken  by  the  next  connecting  carrier,  and 
where  no  danger  of  loss  or  injury  by  reason  of  the  diversion  can  reasonably  be 
anticipated.^^  Where  an  intermediate  carrier,  on  ascertaining  that  freight,  after 
reaching  the  terminus  of  its  line,  could  not  be  forwarded  by  the  stipulated  route, 
promptly  forwarded  it  by  another  route,  but  neglected  to  notify  the  shipper  of 
the  change  of  route,  it  will  not  be  liable  to  the  shipper  for  the  loss  of  the  freight, 
if  the  want  of  notice  would  not  have  avoided  the  lossJ**  What  constitutes  a  di- 
\'ersion  of  a  shipment  from  the  route  stipulated  is  to  be  determined  by  a  proper 
construction  of  the  terms  of  the  contract  of  shipmentJ^ 

§§  3653-3657.  Liability  for  Loss  or  Injury  by  a  Preceding  or  Subse- 
quent Carrier — §  3653.  In  General. — The  liability  of  a  carrier  of  freight  is 
for  its  own  acts,  or  for  injuries  to  the  freight  while  in  its  custody  for  transporta- 
ticn,  and  not  for  the  acts  of  preceding  carriers,  which  may  have  injured  the 
freight."^     In  the  absence  of  special  contract  oi   the  existence  of  a  relation  of 


no  railroad  company  shall  confine  live 
stock  in  cars  for  a  longer  period  than  23 
hours  without  unloading  for  rest,  water, 
and  feed,  and  that  in  estimating  such 
confinement  the  time  during  which  the 
animals  have  been  confined  on  connect- 
ing roads  from  which  they  are  received 
shall  be  included,  a  railroad  company  is 
guilty  of  a  violation  of  the  statute  if  it 
fails  to  give  animals  rest,  feed,  and  water 
when  the  period  of  28  hours  from  the 
time  they  were  last  fed  expires,  although 
they  were  in  '  the  possession  of  a  con- 
necting carrier  during  part  of  that  pe- 
riod. Cincinnati,  etc.,  R.  Co.  v.  Gregg, 
80    S.   W.   512,    25    Ky.   L.   Rep.   2329. 

A  connecting  carrier  is  bound  to  take 
knowledge  of  the  fact  as  to  how  long 
a  shipment  of  animals  had  been  confined 
by  the  carrier  from  which  it  received  the 
shipment,  that  it  may  be  able  to  perform 
its  duties  under  the  South  Carolina  stat- 
ute, Rev,  St.  §  1678,  making  carriers  li- 
able for  confining  animals  more  than  28 
hours  without  food.  Comer  v.  Colambia, 
etc..    R.   Co.,  29   S.  "E.   637,   52   S.   C.   36. 

68.  Carrier  liable  as  such  for  loss  of 
shipment  diverted  from  stipulated  route. 
— Peoria,  etc.,  R.  Co.  v.  Chicago,  etc.,  R. 
Co.,  109  111.  135,  50  Am.  Rep.  605,  18  Am. 
&   Eng.  R.   Cas.  506. 

69.  Diversion  of  shipment  on  account 
of  floods. — Empire  State  Cattle  Co.  v. 
Atchison,  etc.,  R.  Co.,  135  Fed.  135; 
judgment  affirmed  in  147  Fed.  457,  77  C. 
C.  A.  601,  and  147  Fed.  463,  77  C.  C.  A. 
607. 

70.  Effect  of  neglect  to  notify  shippe> 
of  change  of  route. — Regan  v.  Grand 
Trunk  Railway,  61  N.   H.  579. 

71.  A  bill  of  lading  for  the  transporta- 


tion of  goods  from  New  York  to  Phila- 
delphia was  executed  in  the  following 
form:  "Received  of  Davis,  Rhodes  & 
Co.  (1)  one  case  merchandise,  marked 
D.  W.  Mott  &  Bros.,  Memphis,.  Tenn., 
to  be  transported  to  Philadelphia,  and 
there  delivered  to  the  Penn.  R.  R.,  all 
rail  to  Cincinnati,  Ohio."  Nothing  fur- 
ther appeared,  in  the  bill,  or  upon  the 
package,  to  indicate  its  destination.  The 
goods  were  duly  received  at  Cincinnati 
by  the  agents  of  the  Pennsylvania  Rail- 
road Company,  and  by  them  forwarded 
in  the  usual  course  of  conveyance  to 
Memphis,  but  were  lost  on  their  voyage 
thither.  In  an  action  by  the  owner  of 
the  goods  against  the  forwarding  agents, 
it  was  held  that,  prima  facie,  the  ultimate 
destination  of  the  goods  was  Memphis, 
and  not  Cincinnati,  and  that,  in  the  ab- 
sence of  evidence  to  the  contrary,  the 
agents  were  justified  in  forwarding  them 
to  Memphis,  and  were  not  liable  to  the 
owners  for  their  loss.  Brown  &  Co.  v. 
Mott   &    Bros..   22    O.    St.    149. 

72.  Carrier  not  liable  for  acts  of  pre- 
ceding carriers. — Western,  etc..  Railroad 
V.  Exposition  Cotton  ;Mills,  81  Ga.  522, 
7  S.  E.  916,  2  L.  R.  A.  102;  Bissel  v. 
Price,  16  111.  408;  Smith  v.  New  York 
Cent.  R.  Co.  (X.  Y.),  43  Barb.  225,  af- 
firmed in  41   X.   Y.   620. 

A  carrier  who  delivers  goods  in  a  dam- 
aged condition  is  not  liable  therefor  if 
they  were  received  in  that  condition 
from  a  connecting  carrier.  Goodman  v. 
Oregon  R.,  etc.,  Co.,  22  Ore.  14,  28  Pac. 
894." 

It  appeared  that  plaintiff  received 
goods  in  apparent  good  order  from  a 
previous    carrier,   but   that,   subsequent  to 
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partnership  or  agency  between  an  initial  and  a  connecting  carrier,  a  connecting 
carrier  is  liable  only  for  loss  or  damage  occurring  on  its  own  line  J  ^  Where 
property  is  delivered  to  a  carrier,  consigned  to  a  point  beyond  its  line,  and,  in  or- 
der to  reach  the  place  of  destination,  must  pass  over  the  lines  of  several  connect- 
ing carriers,  in  the  absence  of  any  arrangement  constituting  the  carriers  partners 
or  joint  undertakers,  each  carrier  is  hable  only  for  loss  or  injury  occurring  on  its 
own  line,  and  the  last  carrier  is  not  liable  for  the  property  where  it  is  not  shown 
that  it  received  itJ*  But  where  the  clerk  of  a  connecting  carrier  receipts  for  a 
through  shipment  of  goods  to  the  initial  carrier,  upon  the  representation  that  the 
goods  had  arrived  at  the  former's  warehouse,  when,  in  fact,  owing  to  mistake  in 
the  initial  carrier's  direction  of  the  car,  it  had  been  landed  at  an  adjacent  ware- 
house, the  connecting  carrier  is  liable  to  the  shipper  for  its  clerk's  negligence  in 
receipting  without  first  ascertaining  as  to  the  arrival  of  the  goods.  In  such  case 
the  question  of  ultimate  liability  is  one  to  be  settled  by  the  two  companies  them- 


the  delivery  to  the  consignee,  it  was  dis- 
covered that  the  goods  had  been  previ- 
ously injured  by  some  other  carrier. 
Held;  that  plaintiff  was  not  liable  for  in- 
jury to  the  goods  in  the  hands  of  a  pre- 
vious carrier  with  whom  he  had  no  con- 
nection, and  defendant  could  not,  there- 
fore, set  off  the  damages  in  an  action  to 
recover  freight  and  previous  charges 
paid  by  plaintiff.  Carson  v.  Harris 
(Iowa),    4    G.    Greene    516. 

And  in  an  action  agamst  a  connecting 
carrier  for  damage  to  freight  a  nonsuit 
is  properly  ordered  where  the  plaintiff 
admits  that  the  damage  was  done  on  a 
line  of  road  belonging  to  another  com- 
pany before  it  was  received  by  the  de- 
fendant company.  Exposition  Cotton 
Mills  V.  Western,  etc.,  R.  Co.,  83  Ga.  441, 
10  S.  E.  113. 

73.  Southern  Exp.  Co.  v.  Saks,  160  Ala. 
631,    49    So.    392. 

In  an  action  to  recover  damages  for 
injury  to  tobacco  shipped  over  several 
lines  of  road,  the  evidence  showed  that 
the  only  contract  of  shipment  was  the 
receipt  given  by  the  line  of  road  which 
received  the  tobacco  from  the  shipper. 
The  defendant  was  not  a  party  to  the  re- 
ceipt. Held,  that  the  defendant  was  not 
bound  by  such  receipt,  and  in  the  ab- 
sence of  any  contract,  by  defendant,  ex- 
press or  implied,  defendant  was  only 
bound  to  deliver  the  goods,  as  forward- 
ing agent,  to  the  next  line  of  road.  Knott 
V.  Raleigh,  etc.,  R.  Co.,  98  N.  C.  73,  3  S. 
E.   735,   2  Am.   St.   Rep.   321. 

In  a  Georgia  case,  where  it  was  con- 
ceded that  the  damage  to  goods  occurred 
during  an  ocean  voyage,  and  was  com- 
plete before  their  delivery  to  the  defend- 
ant railroad  company,  the  liability  of  the 
latter  to  the  consignees  therefor  was 
held  to  depend  upon  the  contract  of  af- 
freightment between  the  steamship  com- 
pany and  the  plaintiffs.  If  the  steamship 
company  was  not  liable,  and  the  railroad 
company  would  have  no  recourse  on  it, 
it  was  held  that  the  railroad  company 
would    not    be    liable    to    the    consignees. 


East  Tennessee,  etc.,  R.  Co.  v.  Wright, 
76   Ga.  533. 

74.  Each  carrier  liable  only  for  loss  or 
injury  occurring  on  its  own  line. — Church 
V.  Atchison,  etc.,  R.  Co.,  1  Okla.  44,  39 
Pac.  530. 

In  an  action  to  recover  for  damages 
done  to  tobacco  while  being  carried  over 
defendant's  road  and  other  lines,  the 
court  instructed  the  jury  that  if  they 
found  that  the  tobacco  was  not  damaged 
while  it  was  in  the  ctistody  of  the  defend- 
ant, but  that  the  same  was  delivered  in 
good  condition  to  the  P.  &  W.  road,  the 
plaintiff  was  not  entitled  to  recover. 
There  was  no  proof  of  an  agreement  or 
partnership  between  the  roads  over 
which  the  tobacco  was  carried.  Held, 
that  the  instruction  was  correct.  Knott 
V.  Raleigh,  etc.,  R.  Co.,  98  N.  C.  73,  3  S. 
E.  735,  2  Am.  St.  Rep.  321. 

Where  injuries  to  goods  in  transit 
over  several  connecting  lines  occur,  be- 
fore the  goods  reach  the  last  carrier,  by 
reason  of  a  defective  car  being  furnished 
by  a  preceding  carrier,  the  last  carrier  is 
not  liable  therefor.  Louisville,  etc.,  R. 
Co.  V.  Tennessee  Brewing  Co.,  96  Tenn. 
(12  Pickle)   677,  36  S.  W.  392. 

An  instruction  authorizing  a  recovery 
against  the  delivering  carrier  for  injury 
to  hops  in  transportation,  if  the  injury 
occurred  through  the  -failure  of  the  first 
or  any  connecting  carrier  to  furnish  suit- 
able cars,  without  limiting  defendant's 
liability  to  injury  received  in  such  cars 
on  its  own  line,  is  reversible  error.  Louis- 
ville, etc.,  R.  Co.  V.  Tennessee  Brewing 
Co.,  96  Tenn.  (12  Pickle)  677,  36  S.  W. 
392. 

But  in  Maine  it  has  been  held  that  in 
an  action  for  injuries  to  goods  shipped 
brought  against  the  last  of  a  succession 
of  connecting  carriers,  though  on  the  ev- 
idence it  is  manifest  that  part  of  the  dam- 
ages occurred  on  the  line  of  a  preceding 
carrier,  no  apportionment  of  the  dam- 
ages is  to  be  made,  but  the  last  carrier  is 
liable  for  all  the  dam.ages.  Colbath  v. 
Bangor,  etc.,  R.  Co.,  74  Atl.  93  8,  105  Me. 
379. 
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selvesjs  Where  a  delivering  carrier  receives  mules  in  bad  condition,  as  the  re- 
sult, apparently,  of  neglect  in  the  hands  of  the  receiving  carrier,  and,  having  un- 
loaded, fed,  and  watered  them,  forwards  them  to  their  destination,  it  is  not  lia- 
ble for  damages  sustained  in  depreciation  in  value  of  the  animals,  but,  being  a 
party  to  the  contract  under  which  they  were  transported,  such  carrier  on  refusal 
of  the  owner  to  take  them  is  at  liberty  to  deal  with  the  matter  as  it  sees  fit,  and,  if 
it  agrees  that  the  mules  shall  be  cared  for  at  its  expense  until  other  provision  is 
made,  is  liable  for  their  care  and  feed  J® 

§  3654.  Liability  Imposed  by  Statute. — By  statute  in  some  jurisdictions 
a  conditional  or  limited  liability  is  imposed  on  an  intermediate  or  terminal  carrier 
for  the  loss  of  or  injury  to  freight,  whether  the  loss  or  injury  occurred  on  its  own 
line  or  not.'^'^ 


75.  Liability  of  connecting  carrier  for 
negligence  of  clerk  in  receipting  for 
goods  that  have  miscarried. — Northern 
Transp.  Co.  v.  McClary,  66  111.  233. 

76.  Delivering  carrier  receiving  mules 
in  bad  condition. — Thompson  v.  Southern 
Pac.  Co.,  121  La.  994,  46  So.  993. 

77.  Liability  imposed  by  statute. — Un- 
der the  Georgia  statute,  Civ.  Code  1895, 
§  2298  (Code  1882,  §  2084),  when  there 
are  several  connecting  railroads  of  dif- 
ferent companies,  and  the  goods  are  in- 
tended to  be  transported  over  more  than 
one,  each  company  is  responsible  to  its 
own  terminus  before  delivery  to  the  con- 
necting railroad,  and  the  last  company 
which  received  the  goods  as  "in  good  or- 
der" is  responsible  to  the  consignee  for 
any  damage, 'open  or  concealed,  done  to 
the  goods,  and  the  companies  must  set- 
tle among  themselves  the  question  of  ul- 
timate liability.  Southern  R.  Co.  v.  Wa- 
ters &  Co.,  54  S.  E.  620,  125  Ga.  520; 
Western,  etc.,  Railroad  v.  Exposition 
Cotton  Mills,  81  Ga:  522,  7  S.  E.  916,  2  L. 
R.   A.   102. 

Under  this  statute,  if  a  railroad  com- 
pany receives  from  another  railroad  com- 
pany goods  to  be  transported,  and  re- 
ceipts for  them  as  "in  good  order,"  the 
company  so  receiving  and  receipting  is 
concluded  by  the  receipt  from  setting  up 
as  against  the  consignee  that  the  goods 
were  in  fact  not  in  good  order  when  re- 
ceived. Southern  R.  Co.  v.  Waters  & 
Co.,  54  S.  E.  620,  125  Ga.  520;  Western, 
etc.,  Railroad  v.  Exposition  Cotton  Mills, 
81  Ga.  522,  7  S.  E.  916,  2  L.  R.  A.  102. 

Where  the  receipt  of  the  goods  in 
good  order  by  the  initial  carrier  has  been 
shown  presumptively,  a  delivering  carrier 
can  only  escape  the  liability  imposed 
upon  it  by  the  statute  by  showing  that 
it  did  not,  as  a  matter  of  fact,  so  receive 
and  receipt  for  the  consignment.  Unless 
this  is  done  it  stands  as  to  liability  to 
the  shipper  in  the  place  of  the  initial 
carrier  and  its  defense  must  rest  upon 
the  same  ground.  Forrester  v.  Georgia 
R.,  etc.,  Co.,  92  Ga.  699,  19  S.  E.  811.  See, 
also,  Georgia  R.  Co.  v.  Gann,  68  Ga.  350. 

The  policy  of  the  law  contained  in  this 
statute  is  to  relieve  the  patrons  of  rail- 
road  companies    of   the   burden   and   diffi- 


culty of  ascertaining  and  fixing  liability 
on  that  one  of  the  several  connecting 
carriers  handling  the  shipment,  upon, 
whose  line  the  damage  occurred.  For- 
rester V.  Georgia  R.,  etc.,  Co.,  93  Ga.  699, 
19  S.  E.  811;  S.  C,  96  Ga.  428,  23  S.  E. 
416. 

It  does  not  change  the  rule  of  liability 
of  railroad  companies  as  common  car- 
riers as  it  existed  at  the  time  af  its  adop- 
tion. It  only  declares  the  rule  of  liabil- 
ity to  be  the  same  as  that  theretofore 
existing,  where  there  was  no  contract, 
express  or  implied,  general  or  special,  by 
the  first  carrier  to  transport  the  goods  to 
their  final  destination;  and  it  gives  a  cu- 
mulative remedy  to  the  consignee  in  ad- 
dition to  those  which  he  already  had. 
Falvey  v.  Georgia  Railroad,  76  Ga.  597, 
2  Am.   St.   Rep.  58. 

The  "good  order"  mentioned  in  the 
statute  hardly  means  the  manner  in 
which  goods  are  packed  or  stored  in  the 
car.  Paramore  v.  Western  R.  Co.,  53  Ga. 
383. 

In  order  that  a  connecting  carrier  may 
relieve  itself  from  the  liability  imposed 
by  the  statute,  it  has  simply  to  decline 
to  receive  goods  as  in  good  order  when 
in  point  of  fact  they  are  not  in  good  or- 
der. Forrester  v.  Georgia  R.,  etc.,  Co.,. 
92  Ga.  699,  19  S.  E.  811. 

If  the  last  carrier  who  receives  them 
finds  that  they  are  not  in  good  order, 
that  damage  has  already  occurred,  he  can 
protect  himself.  It  might  be  his  duty  to 
receive  them  in  such  order  and  to  de- 
liver them — that  is,  he  may  be  compelled 
to  receive  even  damaged  goods — but  he 
is  not  bound  to  receive  them  when  they 
are  so  badly  packed  that  they  can  not  be 
removed  without  loss.  Paramore  v. 
Western   R.    Co.,    53    Ga.   383. 

Under  the  statute,  if  any  company,  ac- 
tually or  constructively,  received  a  con- 
signment of  freight  as  in  good  order,  it 
will  become  responsible,  even  though  the 
freight  before  delivery  to  it  was  dam- 
aged through  the  negligence  of  some 
other  carrier  and  it  must  look  to  the  car- 
rier actually  at  fault  for  reimbursement. 
Forrester  v.  Georgia  R.,  etc.,  Co.,  92  Ga. 
699,   19   S.    E.   811. 

The  provisions   of  the  statute  apply  to 
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§  3655.  Liability  under  Contract. — A  contract  by  a  carrier  to  carry  goods 
to  their  destination  renders  the  carrier  Hable  for  injury  to  the  goods  by  the  negh- 
gence  of  its  connecting  lines,  even  though  such  carrier  is  itself  only  a  connecting 
line  with  that  to  which  the  goods  were  originally  delivered  by  the  shipper  J*  But 
the  last  carrier's  receiving  freight  for  the  whole  route,  merely  as  an  act  of  agency 
for  the  other  carriers,  will  not  render  the  contract  one  for  carriage  over  the  whole 
line,  so  as  to  make  the  last  carrier  liable  for  damage  to  goods  occurring  before  he 
received  them.'^  The  last  of  several  connecting  carriers  delivering  goods  in 
damaged  condition,  having  receipted,  in  turn,  to  its  next  preceding  carrier  for  the 
good  order  and  condition  of  the  goods,  demanding  and  receiving  freight  in  full 
from  originating  point  to  that  of  delivery,  making  no  claim  of  separate  contracts 
with  several  connecting  lines  and  agreeing  that  consignees  file  their  claim  for 
damages  with  it,  recognizes  but  one  contract  for  transportation ;  and,  being  un- 
able to  show  that  the  injuries  complained  of  were  caused  by  other  agencies  be- 
yond its  control,  a  judgment  for  the  amount  of  damages  admitted  will  not  be  set 
aside.*" 

§  3656.  Effect  of  Failure  to  Examine  Goods  or  to  Inspect  Manner  of 
Loading. — Where  cotton  is  received  by  a  carrier  from  a  connecting  carrier  in 
apparent  good  order,  but,  when  delivered  to  the  consignee,  it  is  found  to  be  badly 
damaged  by  water,  the  failure  of  the  carrier  to  open  and  examine  the  bales,  on 
receiving  the  cotton  from  the  connecting  carrier,  is  not  such  negligence  as  makes 


freight  which  is  of  a  perishable  nature 
and  will,  by  mere  lapse  of  time,  become 
worthless  from  natural  inherent  causes. 
Forrester  v.  Georgia  R.,  etc.,  Co.,  92  Ga. 
699,  19  S.  E.  811. 

The  principle  of  liability  fixed  by  the 
statute  applies  whether  the  goods  pass 
over  all  the  lines  on  the  same  car,  or  at 
any  terminal  point  are  transferred  or 
loaded  from  the  car  of  one  line  onto  that 
of  another,  and  it  makes  no  difference 
whether  the  goods  go  all  the  way  on  the 
same  bill  of  lading  or  how  often  new  ones 
are  substituted  on  the  way.  Central  R. 
Co.  V.  Rogers  &  Sons,  66  Ga.  351. 

An  action  for  damages  to  goods, 
brought  against  a  railroad  company,  un- 
der the  statute,  is  not  maintainable  when 
it  affirmatively  appears  that  the  goods 
in  question  were  consigned  from  a  point 
beyond  the  limits  of  this  state  under  a 
contract  stipulating  for  their  delivery  at 
a  point  within  the  state  which  could  not, 
in  the  usual  and  ordinary  course  of  trans- 
portation, be  reached,  and  was  not  in- 
tended to  be  reached,  by  defendant's 
railroad.  Kerr  v.  Georgia  R.  Co.,  31  S. 
E.   114,   105   Ga.  371. 

In  an  action  against  the  last  of  a  num- 
ber of  connecting  carriers  for  damage  to 
goods,  where  it  is  not  shown  that  such 
carrier  received  the  goods  in  good  order, 
and  it  appears  that,  before  reaching  such 
carrier,  they  were  carried  by  steamship, 
a  nonsuit  is  properly  granted;  the  case, 
under  such  circumstances,  not  being 
within  the  statute.  Joseph  v.  Georgia 
R.,  etc.,  Co.,  88  Ga.  426,  14  S.  E.  591,  fol- 
lowing Evans  v.  Atlanta,  etc.,  R.  Co.,  56 
Ga.  498. 

The  South  Carolina    statute,  Civ.  Code 


1902,  §  1710,  provides  that  when,  under 
contract  for  shipment  over  the  lines  of 
connecting  carriers,  the  responsibility  of 
each  shall  cease  on  delivery  to  the  con- 
necting line  in  good  order,  if  freight  be 
lost  or  damaged,  it  shall  be  the  duty  of 
the  initial  or  terminal  line,  on  notice,  to 
adjust  the  same  within  40  days,  and  on 
failure  to  do  so,  or  to  trace  such  freight 
and  inform  the  person  giving  notice  by 
what  carrier  it  was  lost  or  damaged,  such 
carrier  shall  be  liable  for  all  such  loss  or 
damage.  Held,  that  the  failure  of  a  ter- 
minal carrier  to  comply  therewith  ren- 
ders it  liable  for  goods  lost  from  a  con- 
signment over  its  line,  whether  lost  on 
its  own  road  or  not.  Burress  v.  Atlantic, 
etc.,   R.   Co.,   60   S.   E.   692,   79   S.   C.   350. 

Connecting  carriers,  being  by  Act  May 
13,  1903  (24  St.  at  Large,  p.  1),  made 
agents  of  each  other,  in  case  of  an  intra- 
state shipment,  so  that  the  terminal  car- 
rier is  estopped  to  deny,  as  against  the 
consignee,  receipt  by  the  initial  carrier 
of  all  the  goods  for  which  it  issued  a 
bill  of  lading,  pr^oof  that  the  terminal 
carrier  did  not  receive  part  of  such  goods 
does  not  relieve  it  of  liability  to  the  con- 
signee for  nondelivery  thereof.  Daughty 
V.  Northwestern  R.  Co.,  75  S.  E.  553,  92  S. 
C.  361. 

78.  Liability  under  contract. — Beard  v. 
St.  Louis,  etc.,  R.  Co..  79  Iowa  527,  44  N. 
W.   803. 

79.  Hunt  V.  New  York,  etc.,  R.  Co. 
(N.  Y.),  1  Hilt.  228. 

80.  Cleveland,  etc.,  Railway  v.  Barron- 
Boyle  Co.,  31  O.  C.  C.  142,  11  O.  C.  C, 
N.  S.,  603,  judgment  affirmed  in  89  N.  E. 
1118,   80   O.   St.   707. 
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it  liable  for  the  damages.*^  It  is  not  the  duty  of  a  railroad  company  which  re- 
ceives a  loaded  car  from  another  railroad  company  to  make  an  inspection  of  the 
manner  of  loading,  when  the  defect  can  not  be  discovered  by  external  examina- 
tion,^^ 

§  3657.  Effect  of  Refusal  to  Deliver  Goods  until  the  Whole  Freight 
Is  Paid. — Where  goods  destined  to  a  certain  place  are  shipped  by  boat,  with  priv- 
ilege of  transshipment  on  the  way,  and  provision  is  made  in  the  bill  of  lading  that 
the  owners  of  the  second  boat  shall  not  be  liable  for  damages  on  board  the  first, 
and  the  goods  are  injured  on  board  the  first  boat,  but  the  owners  of  the  last  boat 
refuse  to  deliver  them  until  the  whole  freight  is  paid,  the  owners  of  the  second 
boat  are  not  thereby  made  liable,  in  an  action  of  tort,  for  damage  caused  on 
board  the  first  boat.^^ 

§  3658.   Recovery  Over  by  Initial  Carrier  from  a  Subsequent  Carrier. 

— Where  a  carrier  contracts  for  the  transportation  of  goods  over  its  own  route 
and  that  of  a  connecting  carrier,  and  the  goods  are  lost  after  delivery  to,  and 
while  in  the  custody  of,  the  connecting  carrier,  and  the  shippers  recover  the  value 
of  the  goods  from  the  contracting  carrier,  such  carrier  is  entitled  to  recover  the 
amount  recovered  from  it  from  the  connecting  carrier.**  An  initial  carrier  con- 
tracting for  the  through  transportation  of  goods,  which  delivers  them  to  a  packet 
company,  to  be  by  it  delivered  at  a  designated  point  to  another  carrier,  by  whose 
negligence  or  fault  the  goods  are  lost,  so  that  the  initial  carrier  is  compelled  to 
pay  for  them,  can  recover  therefor  only  from  such  negligent  carrier,  and  not 
from  the  packet  company.*^ 

§  3659.  Facts  Not  Relieving  Carrier  from  Liability. — BiU  of  Lading 
Not  Signed  by  Carrier's  Agent. — ^A  railroad  company  that  receives  freight 
from  a  connecting  line  and  transports  it  over  its  own  line  can  not  escape  liability 
for  negligence  in  handling  such  freight  on  the  ground  that  the  bill  of  lading  was 
not  signed  by  its  agent. *^ 

Contributory  Negligence  of  Shipper  in  Loading  Goods. — In  an  action 
against  a  connecting  carrier  for  injuries  to  goods,  contributory  negligence  of  the 
shipper  in  loading  the  goods  on  the  car  of  the  initial  carrier  is  no  defense.^'' 

81.  Effect  of  failure  to  open  and  exam-  the  regular  course  of  their  business,  they 
ine  bales  of  cotton. — Knight  v.  Provi-  receipted  for  goods  to  be  delivered  at  P., 
dence,  etc.,  R.  Co.,  13  R.  I.  572,  43  Am.  the  railroad  company,  who  were  the  de- 
Rep.  46.  fendants  in  the  suit,  to  be  paid  their  pro- 

82.  Carrier  not  required  to  inspect  portion  of  the  freight  therefor,  landed 
manner  of  loading  car. — Judgment  104  them  on  Sunday,  and  deposited  them  in 
S.  W.  424.  reversed  in  Gulf,  etc.,  R.  Co.  the  warehouse  of  the  railroad  company 
V.  Wittnebert,  101  Tex.  368,  108  S.  W.  to  be  forwarded  on  the  next  day,  the 
150,  14  L.  R.  A.,  N.  S.,  1227,  16  Am.  &  labor  being  performed  by  the  agents  of 
Eng.  Ann.  Cas.   1153.  the    plaintiffs,   with   the    exception   of  the 

Where   goods   are   improperly   loaded  in  unlocking  and  opening  of  the  warehouse, 

a   closed   car,  which   comes  from  the  ini-  which  was  done  by  the  defendants'  serv- 

tial   carrier   to   a   connecting   carrier   with  ant.      Afterwards,   and   on   the   same   day, 

its   doors   closed,   the   improper   loading  is  the  warehouse  and  goods  were  destroyed 

not    apparent    to    the    connecting    carrier,  by   fire.     The   plaintiffs  having  been   sued 

nor  need  it  open  the  car  to  see  whether  and  obliged  to  pay  the  value  of  the  goods 

the   loading  was   properly   done.     McCar-  to   the     shippers,   it    was    held    that  they 

thy   V.    Louisville,    etc.,    R.    Co.,    102    Ala.  were     entitled    to      recover     in      the     suit 

193,  14  So.  370,  48  Am.  St.  Rep.  29.  against    the    railroad    company    for    their 

83.  Effect  of  refusal  to  deliver  goods  lofs.  Powhatan  Steamboat  Co.  v.  Appo- 
until  the  whole  freight  is  paid. — Wilson  mattox  R.  Co.  (U.  S.),  24  How.  247,  16  L. 
V.  Harry,  32  Pa.  270.  Ed.   682. 

84.  Recovery  over  by  initial  carrier  85.  Chicago,  etc.,  R.  Co.  v.  Northern 
from    a    subsequent    carrier. — The    plain-  Line  Packet  Co.,  70  111.  217. 

tiffs,   a   steamboat   company,   were   accus-  86.   BUI  of  lading  not  signed  by     car- 

tomed  to .  stop  at  an  intermediate  station  rier's   agent. — St.     Louis,   etc.,   R.    Co.  v. 

on   their  route,  and  there  connect  with  -a  Henderson,  5T  Ark.  402,  21  S.  W.  878. 

railroad   running   from   thence    to   P.     In  87.   Contributory  negligence  of  shipper 
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Goods  in  Bad  Condition  When  Delivered  by  Connecting  Line. — Where 
goods  were  shipped  in  good  condition,  properly  packed,  but  when  delivered  to 
the  consignee  by  the  last  carrier,  were  greatly  damaged,  and  in  condition  to  suf- 
fer additional  injury  by  the  movement  of  the  car,  it  is  not  a  sufficient  defense  for 
such  carrier  to  show  in  a  general  way  that  the  goods  were  in  bad  condition  when 
delivered  to  it  by  a  connecting  line,  it  not  being  shown  that  they  were  then  placed 
in  condition  for  shipment  the  remainder  of  the  way  without  further  injury. ^^ 

Directions  Given  by  Cartman  without  Authority  of  Owner  of  Goods. ^ 
Where  a  cartman,  without  authority  from  the  owner  of  goods,  gives  to  a  railroad 
company  directions  in  regard  to  them,  different  from  instructions  previously 
given  by  the  owner,  the  company  is  not  protected  by  them.^^ 

Custom  to  Haul  Cars  Received  from  Connecting  Carrier  without 
Changing  the  Cargo. — Where  a  carrier  receives  a  shipment  of  butter  from  an- 
other carrier  in  a  sealed  car,  and  it  is  the  custom  to  haul  cars  received  from  such 
carrier,  without  changing  the  cargo,  such  facts  do  not  excuse  the  carrier's  negli- 
gence in  failing  to  take  precautions  to  preserve  the  butter.^" 

Failure  to  Get  Waybill  or  Other  Information  as  to  Whom  Goods  Are 
Consigned. — That  a  carrier,  receiving  goods  from  a  connecting  line,  fails  to  get 
a  waybill  or  other  information  as  to  whom  the  goods  are  consigned,  whether 
through  its  own  negligence  or  not,  will  not  relieve  it  from  the  duty  to  safely 
transport  the  goods,  where  the  owner  does  not  prevent  it  from  obtaining  the 
waybill  or  information. ^i 

Freight  Consigned  to  Point  Beyond  Its  Destination  by  Mistake  of  Ini- 
tial Carrier. — Where  by  a  mistake  of  the  initial  carrier  freight  was  consigned 
to  a  point  beyond  its  destination  and  was  so  received  and  carried  by  a  connecting 
carrier,  the  latter  is  liable  for  damages  occurring  by  reason  of  its  negligence, 
while  the  freight  was  at  the  place  to  which  it  was  carried  through  mistake.^^ 

Inability  of  Initial  Carrier  to  Say  in  What  Car  Freight  Was  Delivered 
to  Terminal  Carrier. — In  an  action  against  a  railroad  company  to  recover  dam- 
ages for  its  failure  to-  deliver  a  quantity  of  flour  delivered  to  it  by  a  connecting 
line  for  shipment,  the  fact  that  the  company  to  which  the  flour  was  first  delivered 
was  unable,  by  reason  of  a  mistake  in  billing  the  flour,  to  say  in  what  car  the  flour 
was  delivered  to  defendant,  does  not  deprive  plaintiff  of  the  right  to  recover;  it 
being  shown  that  the  flour  was  delivered  to  defendant  in  one  or  the  other  of  two 
cars,  and  there  being  no  explanation  by  defendant  as  to  what  became  of  the 
cars.^^ 

in   loading    goods. — Walter    v.    Alabama,  Co.  v.  Edloff,  89  Tex.  454,  34  S.  W.  414, 

etc.,    R.    Co.,    142    Ala.   474,    39    So.    87.  35    S.    W.    144. 

A  carrier  may  protect  himself  against  89.  Directions  given  by  cartman  with- 
liability  for  receiving  goods  in  bad  order  out  authority  of  owner  of  goods.— Mo- 
or not  so  prepared  for  transportation  by  ses  v.  Boston,  etc.,  Railroad,  34  N.  H.  71, 
the    shipper   as   to   be    safely    carried,   but  ^^  Am.  Dec.  222. 

as  the  carrier  has  full  control  of  the  man-  90.   Custom  to  haul  cars  received  from 

ner  in  which   the   goods   shall  be   packed  connecting   carrier  without   changing   the 

in   his   cars   or   in   those   which    he   makes  cargo.— Beard   v.   Ilhnois   Cent.    R.   Co.,  79 

his   own   by   receiving  from   another   line,  Iowa  518,  44  N.  W.  800,  18  Am.  St.  Rep. 

he  can  not  set  up  as  a  defense  to  liability  ^^l'  '^  L-   R-  ^-  ^^O- 

for  injury  caused  by  the  wrongful  man-  91-  Failure  to  get  waybill  or  other  in- 
ner in  which  the  goods  were  packed,  the  formation  as  to  whom  goods  are  con- 
fact  that  they  were  improperly  packed  signed.— Western  Railway  v.  Hart,  160 
when  he  received  them,  as  by  the  contin-  -A-la'.  599,  49  So.  371. 

uance  of  that  wrongful  act,  damage  has  92.  Freight  consigned  to  point  beyond 
probably  ensued.  In  such  a  case  the  bur-  its  destination  by  mistake  of  initial  car- 
den  is  on  him  of  showing  that  it  was  rier. — Bryant  v.  Southwestern  R.  Co.,  68 
not    by   his    fault   or   negligence    that    the  Ga.  805. 

injury   was    caused.      Paramore    v.   West-  93.   inability  of  initial  carrier  to   say  in 

ern    R.   Co.,   53    Ga.   383.  what  car  freight  was  delivered  to  termi- 

88.  Goods  in  bad  condition  when  deliv-  nal   carrier. — Cincinnati,    etc.,    R.    Co.    v. 

ered    by    connecting    line.— Gulf,    etc.,    R.  Miles  &  Son,  13  Ky.  L.  Rep.  539. 
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§§  3660-3672.  Effect  of  Agreements  between  Connecting  Carriers 
and  Joint  Liability — §  3660.  In  General. — Where  an  undertaking  by  con- 
necting carriers  to  transport  goods  is  a  joint  one,  every  carrier  is  liable  for  the 
neghgence  of  each.^*  A  contract  for  through  transportation  over  the  connecting 
lines  of  several  railroad  companies,  as  between  themselves  composing  a  partner- 
ship, or  holding  themselves  out  as  such,  is  binding  on  all,  and  one  is  responsible 
for  the  act  of  another.^s  fhe  facts  that  a  through  bill  of  lading  was  given  by  the 
initial  carrier,  that  through  freight  charges  were  made,  that  the  freight  was  to  be 
carried  in  a  designated  car  for  the  whole  distance,  and  that  the  agent  of  one  of 
the  carriers  at  the  end  of  the  route  received  the  freight  money,  are  sufficient  to 
establish  a  joint  liability .^^  Where  goods  are  shipped  in- bond  over  connecting 
lines,  and  both  carriers  take  part  in  taking  them  out  of  bond,  in  consequence  of 
which  they  are  of  less  value,  and  in  carrying  them  to  their  destination,  as  be- 
tween the  two  carriers,  the  responsibility  is  solidary .^'^  The  giving  of  transpor- 
tation by  each  of  two  or  more  connecting  carriers*  to  the  person  accompanying  a 
cattle  shipment  does  not  tend  to  show  a  partnership  or  joint  contract  between 
the  different  carriers.^*  Certain  facts  or  agreements  which  have  been  held  not 
to  create  a  partnership  or  joint  liability  between  connecting  carriers,  will  be 
found  in  the  appended  note.®^ 


94.  Liability  for  negligence  under  joint 
undertaking. — Chicago,  etc.,  R.  Co.  v. 
Halsell,  35  Tex.  Civ.  App.  126,  80  S.  W. 
140,  judgment  affirmed  in  98  Tex.  244,  83 
S.  W.   15. 

95.  Carriers  composing  a  partnership 
or  holding  themselves  out  as  such. — 
Gulf,  etc.,  R.  Co.  V.  Baird,  75  Tex.  256,  12 
S.  W.  530. 

96.  Facts  sufficient  to  establish  a  joint 
liability. — International,  etc.,  R.  Co.  v. 
Tisdale,  74  Tex.  8,  It  S.  W.  900,  4  L.  R. 
A.  545. 

97.  Facts  rendering  responsibility,  as 
between  two  carriers,  solidary. — Smith 
Bros.  &  Co.  V.  New  Orleans,  etc.,  R.  Co., 
106  La.  11,  30  So.  265,  54  L.  R.  A.  923,  87 
Am.   St.   Rep.  285. 

98.  Giving  transportation  to  person  ac- 
companying cattle  shipment. — Gulf,  etc., 
R.  Co.  V.  Baird,  75  Tex.  256,  12  S.  \V.  530. 

99.  Facts  or  agreements  not  creating  a 
partnership  or  joint  liability. — An  action 
was  brought  against  three  railroads  as 
joint  contractors  for  damage  to  goods 
transported  over  them  in  November, 
1852.  In  1849  one  of  them  published  a' 
notice  by  which  they  made  themselves 
liable  as  joint  contractors  with  the  oth- 
ers. On  the  1st  of  October,  1853,  they 
published  another  notice  that  they  would 
be  liable  for  damage  to  cotton  "after  it 
came  into  their  possession,  but  no  fur- 
ther." The  receipt  given  by  one  railroad 
contained  the  clause:  "Roads  liable  for 
such  injuries  only  as  shall  be  established 
to  have  occurred  while  in  their  posses- 
sion." Held,  that  defendants  were  not 
liable  as  joint  contractors,  and  a  nonsuit 
was  ordered.  Bradford  v.  South  Carolina 
R.  Co.  (S.  C),  7  Rich.  L.  201,  62  Am. 
Dec.  411. 

Defendant  was  the  only  express  com- 
pany in  B.,  and  received  goods  from  an- 
other company,  with  which  it  had  a  mile- 
age   agreement,   in    either   of    two   ways. 


one  of  which,  being  longer  than  the 
other,  was  of  benefit  to  defendant,  and 
for  this  purpose  it  sent  labels  to  its  cus- 
tomers directing  goods  to  be  expressed 
the  longer  way,  and  to  plaintiff,  a  large 
patron,  it  gave  a'  letter  addressed  to  the 
other  company  directing  the  shipments 
to  him  over  the  longer  route.  A  con- 
signor delivered  goods  to  the  other  com- 
pany consigned  to  plaintiff  which  he 
never  received,  and  he  sued  defendant 
for  the  loss.  Held  not  to  show  any  part- 
nership between  "the  two  companies  so 
as  to  charge  defendant  with  the  loss,  in 
the  absence  of  a'  showing  that  the  goods 
were  delivered  to  it.  Southern  Exp.  Co. 
V.   Saks,  160  Ala.  621,  49  So.  392. 

Held,  also,  that  the  facts  did  not  show 
that  defendant  had  made  the  other  com- 
pany its  agent  so  as  to  render  defendant 
liable,  in  the  absence  of  evidence  that  it 
had  received  the  goods.  Southern  Exp. 
Co.  V.  Saks,   160  Ala.  621,  49  So.  392. 

By  a  contract  between  plaintiff  and  a 
railroad  company  whose  line  connected 
with  that  of  defendant,  it  was  agreed 
that  plaintiff's  cattle  should  be  transported 
to  a  point  beyond  the  line  of  such  road, 
the  liability  of  the  contracting  road  to 
cease  at  its  terminus.  From  that  point 
the  cattle  were  hauled  over  several 
roads,  and  were  finally  delivered  to  the 
defendant  road,  which  delivered  them  at 
their  destination,  and  collected  all  charges 
for  carriage  from  plaintiff.  The  Texas 
statute.  Rev.  St..  art.  4251,  provides  that 
every  railroad  company  shall,  for  a  rea- 
sonable compensation,  draw  over  its 
road,  without  delay,  the  passengers,  mer- 
chandise, and  cars  of  every  other  rail- 
road company  which  may  enter  and  con- 
nect with  its  road.  Held,  that  the  facts 
were  insufficient  to  fix  any  liability  upon 
defendant,  as  member  of  o.  partnership, 
or  as  joint  contractor,  for  injuries  re- 
ceived by  the  cattle  on  roads  other  than 
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§  3661.  Agreement  by  Carriers,  under  a  Certain  Name,  to  Carry  be- 
tween Distant  Points. — If  several  railroads  forming  a  continuous  line  agree, 
under  a  certain  name,  to  carry  goods  from  and  to  distant  points,  and  if,  in  so 
carrying  goods  for  a  party,  a  portion  thereof  is  lost,  such  party  has  his  remedy 
against  such  roads  as  co-partners,  and  may  recover  from  them  jointly  or  severally 
for  the  loss  sustained. ^ 

§  3662.  Carriers  under  One  Management  or  Holding  Themsleves  Out 
as  a  Line  for  Through  Transportation. — Where  two  connecting  railroads  are 
under  one  management,  so  as  to  constitute  one  system,  or  have  contracts  for  the 
carriage  of  goods,  in  which  the  roads  are  held  out  as  a  line  for  through  transpor- 
tation, they  are  jointly  liable  as  partners  for  injuries  to  goods  so  shipped,  though 
the  general  management  of  each  road  is  retained  by  the  respective  companies. ^ 
A  railroad  company  which  receives  freight  for  transportation  over  its  own  and 
connecting  lines,  which,  by  arrangement  with  it,  have  united  in  making  the  re- 
spective roads  a  continuous  line,  and  collects  the  freight  charges  for  the  entire 
route  either  upon  the  receiving  of  the  goods  or  upon  delivery  at  their  destination, 
is  liable  for  the  default  of  any  of  the  connecting  lines,  without  any  special  con- 
tract to  that  effect. 3 

§  3663.  Joint  Association    for  Transmission    of    Through  Freight. — 

Where  several  corporations  associate,  forming  a  continuous  line  of  common  car- 
riers, each  being  empowered  to  contract  for  freight  and  passengers  for  the  whole 


its  own;  its  action  in  hauling  such  cattle, 
as  it  was  required  to  do  by  law,  not  of 
itself  amounting  to  a  ratification  of  the 
contract.  Gulf,  etc.,  R.  Co.  v.  Baird,  75 
Tex.  256,  12  S.  W.  530;  Ft.  Worth,  etc., 
R.  Co.  V.  Williams,  77  Tex.  121,  13  S.  W. 
637;  Ft.  Worth,  etc.,  R.  Co.  v.  Fuller,  3 
Tex.  Civ.  App.  340,  22  S.  W.  1006.  See, 
also,  Miller  v.  Texas,  etc.,  R.  Co.,  83  Tex. 
518,  18  S.  W.  954;  Gulf,  etc.,  R.  Co.  v. 
Dwyer,  75  Tex.  572,  12  S.  W.  1001,  7  L. 
R.  A.  478,  16  Am.  St.  Rep.  926;  Houston, 
etc.,  R.  Co.  V.  Everett,  99  Tex.  269,  89  S. 
W.  761,  reversing  86  S.  W.  17. 

An  agreement  between  two  railroad 
corporations,  that  any  injury  to  persons 
or  goods  shall  be  paid  for  by  the  one 
on  whose  road  it  may  occur,  and  that, 
when  the  damage  can  not  be  traced  to 
either,  it  shall  be  paid  for  by  each  in  the 
proportion  it  shares  in  the  through  price 
of  carriage,  does  not  make  them  partners. 
If  one  has  made  a  contract  for  the  car- 
riage of  goods  over  the  roads  of  both, 
an  action  for  its  breach  can  not  be  main- 
tained against  the  other,  if  the  loss  is 
not  proved  to  have  taken  place  while  the 
goods  were  in  its  custody,  and  the  agreei- 
ment  is  inadmissible.  Aigen  v.  Boston, 
etc.,   Railroad,  132  Mass.  423. 

Where,  by  a  written:  contract  between 
an  express  company  and  a'  railroad  com- 
pany, the  latter  agreed  to  "receive,  load 
and  unload,  deliver  and  waybill"  all 
freight  sent  by  the  former,  and  other 
railroads,  forming  a  continuous  line  with 
the  first,  made  similar  agreements,  each 
to  be  responsible  for  all  loss  or  damage 
to  the  goods  while  in  its  possession,  and 
the  last  road  to  deduct  its  charges  and 
account  to  the  preceding,  and  so  on  to 
the  first,  held,  that  the  dififerent  railroads 


did  not  become  partners,  and  that  each 
was  liable  only  for  its  .  own  negligence. 
St.  Louis  Ins.  Co.  v.  St.  Louis,  etc.,  R. 
Co.,  104  U.  S.  146,  26  L.  Ed.  679,  affirm- 
ing Fed.  Cas.  No.  12,238. 

On  the  trial  of  an  action  to  charge 
three  railroad  corporations  forming  a 
continuous  line  with  the  loss  of  goods 
delivered  to  one  of  them  for  transporta- 
tion over  the  line,  without  any  written 
contract,  and  burned  on  the  road  of  an- 
other, where  the  evidence  v^as  conflict- 
ing as  to  the  terms  of  plaintiff's  contract, 
and  as  to  what  were  the  arrangements 
of  the  defendants,  a  ruling  that  the  cor- 
porations were  liable  jointly  if  either 
was  liable  was  erroneous.  Pratt  v.  Og- 
densburg,   etc.,   R.   Co.,   102   Mass.   557. 

1.  Agreement  by  carriers,  under  a  cer- 
tain name,  to  carry  between  distant 
points. — Block  v.  Fitchburg  R.  Co.,  139 
Mass.  308,  1  N.  E.  348.  Compare  Irwin 
V.  New  York  Cent.  R.  Co.  (N.  Y.),  1 
Thomp.  &  C.  473,  affirmed  in  59  N.  Y. 
653. 

2.  Carriers  under  one  management  or 
holding  themselves  out  as  a  line  for 
through  transportation. — Alabama,  etc., 
R.  Co.  V.  Lamkin,  78  Miss.  502,  30  So.  47. 

A  railroad  company  is  jointly  liable 
with  a  connecting  line  for  loss  of  goods 
occurring  on  the  latter  line,  where  both 
roads  were  operated  under  one  manage- 
ment as  parts,  the  gross  receipts  being 
divided  between  them.  Houston,  etc.,  R. 
Co.  V.  McFadden,  40  S.  W.  216,  42  S.  W. 
593,  91  Tex.  194;  Missouri,  etc.,  R.  Co.  v. 
Wells,  24  Tex.  Civ.  App.  304,  58  S.  W. 
842. 

3.  Phillips  V.  North  Carolina  R.  Co.,  78 
N.  C.  294. 
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Jine,  and  to  receive  pay  for  the  same,  which  is  to  be  divided  in  prescribed  propor- 
tions, they  are  jointly  liable  for  injuries  and  losses  upon  any  part  of  the  line.* 
Where  several  connecting  carriers  form  an  association  for  through  traffic,  and  each 
company  guaranties  the  bill  of  lading,  each  and  all  of  the  associated  companies 
become  liable  for  loss  or  damage  to  goods  occurring  on  any  part  of  the  entire  line.*^ 
Where  a  traffic  association  issues  a  through  bill  of  lading,  containing  a  stipula- 
tion that  in  case  of  loss,  detriment,  or  damage,  the  carrier  alone  shall  be  liable 
in  whose  actual  custody  the  shipment  shall  be  at  the  time  of  the  loss,  the  shipper 
is  entitled  to  an  uninterrupted  and  continuous  transportation  to  the  point  of  desti- 
nation, and  the  carrier  who  has  transported  the  freight  to  a  point  where  another 
is  to  assume  custody  and  control  becomes  a  guarantor  or  surety  that  the  latter 
will  receive  it,  and  is  liable  as  an  actual  custodian,  where  the  connecting  carrier 
unreasonably  •  neglects  or  refuses  to  receive  it.® 

§  3664.  Establishment    of  Joint    or  Through  Tariffs    of  Rates.— The 

establishment  by  two  or  more  common  carriers  of  joint  or  through  tariffs  of 
rates  does  not  make  them  joint  carriers,  or  one  of  them  liable  for  the  default  of 
another.''     But  the  liability  of  railroad  companies  is  that  of  joint  contractors. 


4.  Corporations  forming  a  joint  asso- 
ciation jointly  liable  for  injuries  and 
losses. — Barber  &  Co.  v.  Wheeler,  49  N. 
H.    9,   6   Am.    Rep.    434. 

Where  carriers  on  connecting  routes 
form  associations  and  arrangements  for 
the  purpose  of  carrying  goods  or  parcels 
through  the  whole  line,  they  are,  beyond 
question,  partners,  and  each  is  responsi- 
ble for  any  loss  or  injury  to  goods  which 
may  happen,  in  whatever  part  of  the  line 
it  occurs.  Coates  v.  United  States  Exp. 
Co.,  45  Mo.  238. 

In  an  action  by  a  shipper  against  a 
railroad  company  for  loss  of  goods  on  a 
connecting  line,,  it  appeared  that  the 
goods  were  delivered  to  defendant  marked 
for  a  point  beyond  its  line,  to  be  trans- 
ported to  the  connecting  line  and  by  it 
to  be  forwarded  to  the  point  of  desti- 
nation, and  that  the  entire  freight  was 
paid  to  defendant.  There  was  no  special 
agreement  that  the  goods  should  be 
transported  by  defendant  to  the  point  of 
destination,  or  that  defendant's  liability 
should  end  on  delivery  to  the  connect- 
ing line.  Held,  that  defendant  could 
contract  for  the  transportation  of  goods 
beyond  its  own  line,  and  was  liable  for 
a  loss  on  the  connecting  line,  it  appear- 
ing that  its  line  and  the  connecting  line 
united  in  one  continuous  route,  over  which 
goods  were  carried  for  one  price  under 
an  agreement  by  which'  the  freight  was 
divided  among  the  associated  carriers  in 
proportions  fixed  by  the  agreement. 
Nashua  Lock  Co.  v.  Worcester,  etc.,  R. 
Co.,  48  N.  H.  339,  3  Am.  Rep.  243. 

But  in  Arkansas  it  has  been  held  that 
a  joint  association  of  carriers  for  the 
transmission  of  through  freight  and  pro- 
portionate division  of  receipts  does  not 
constitute  them  partners,  nor  render  them 
jointly  liable  for  goods  so  transported. 
Hot  Springs  R.  Co.  v.  Trippe  &  Co.,  43 
Ark.  465,_  48  Am.  Rep.  65. 
5.  Liability  of  carriers  forming  associa- 


tion for  through  traffic  and  each  guaran- 
teeing bill  of  lading. — Baltimore,  etc.,  R. 
Co.  V.  Wilkens,  44  Md.  11,  33  Am. 
Rep.   36. 

6.  Liability  under  through  bill  of  lad- 
ing issued  by  traffic  association. — South- 
ard V.  Minneapolis,  etc.,  R.  Co.,  60  Minn. 
383,    63    N.    W.    442,    619. 

7.  Effect  of  establishment  of  joint  or 
through  tariffs  of  rates. — Wehmann  v. 
Minneapolis,  etc.,  R.  Co.,  58  Minn.  32, 
59  N.  W.  546. 

Three  common  carriers  ran  lines  of 
transportation,  each  covering  a  part  only 
of  a'  certain  continuous  line  of  through 
transportation  of  goods.  A  rate  of  freight 
fixed  by  mutual  agreement  was  charged 
for  the  through  service,  collected  by  the 
carrier  whose  line  included  the  end  of 
the  route,  and  divided  between  the  three 
in  an  agreed  proportion.  Held,  that  no 
partnership  or  joint  liability  to  shippers 
of  goods  was  created  by  these  facts.  Gass 
V.  New  York,  etc.,  R.  Co.,  99  Mass.  220, 
96  Am.  Dec.  742. 

The  defendants  were  a  joint-stock  cor- 
poration organized  for  the  purpose  of  con- 
ducting the  business  of  common  carriers 
by  water  between  N.  and  L.  They  had 
made  a  contract  with  a  railroad  company, 
whose  line  ran  from  L.  to  S.,  by  which 
it  was  agreed  that  their  boats  should  run 
daily  in  connection  with  certain  trains 
upon  the  railroad;  that  through  freight 
received  for  transportation  over  the  routes 
of  both  companies  should  be  carried  at 
reduced  rates;  that  the  receipts  from 
such  freight  should  be  divided  in  certain 
proportions  between  them;  that  the  rail- 
road company  should  build  a  wharf  and 
depot  in  L.,  where  both  companies  could 
transact  their  freight  business,  the  de- 
fendants paying  a  rent  for  their  use  of  it, 
and  which  contained  other  minor  pro- 
visions, directed  to  the  same  general  pur- 
pose of  securing  a  through-freight  busi- 
ness for  the  benefit  of  both.     Goods  hav- 
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where  several  companies  enter  into  an  arrangement  to  carry  freight  over  all  their 
lines  for  one  through-fare  in  solido,  payable  at  the  terminus,  and  pledge  them- 
selves collectively  to  give  satisfaction,  so  as  to  evidence  by  this  and  other  acts 
an  intention  to  contract  collectively;  and  one  of  the  companies  is  liable  in  a  suit 
for  damage  to  freight,  though  the  injury  did  not  occur  on  its  road.*  A  bill  of 
lading  guarantying  a  through  rate  to  destination  does  not  establish  an  agency  or 
partnership  relation  between  the  connecting  railroads,  so  as  to  render  one  liable 
for  the  default  of  the  other.^ 

§  3665.  Arrangement  as  to  Payment  and  Collection  of  Freight 
Charges. — If  an  arrangement  is  made  between  several  connecting  lines  of  trans- 
portation for  carrying  goods  by  which  each  carrier  subsequent  to  the  first  pays 
what  is  due  for  freight  when  the  goods  are  delivered  to  him,  and  the  last  carrier 
collects  the  whole  bill  of  the  consignee,  though  these  accounts  are  settled  period- 
ically, and  each  route  stipulates  to  charge  only  certain  rates,  such  an  arrangement 
does  not  constitute  a  partnership  or  joint  liability,  and  each  line  is  liable  only  for 
injury  caused  by  its  own  negligence. i*> 

§  3666.   Contracts  of  Shipment  Made  with  Joint  Agent  of  Carriers. — 

Where  a  contract  of  shipment  is  made  with  the  vice  principal  and  agent  of  two 
connecting  lines,  who  divide  the  proceeds  of  through  shipments,  for  such  a  ship- 
ment, and  subsequently,  on  receipt  of  the  goods,  bills  of  lading  are  issued  by  the 
joint  agent  of  the  companies  at  that  point,  the  jury  are  justified  in  finding  that  the 
contract  is  joint  on  the  part  of  the  companies. ^^ 

§  3667.  Liability  for  Negligence  of  Joint  Agent. — Connecting  carriers 
are  jointly  liable  for  injury  through  the  negligence  of  their  joint  agent  to  goods 
in  transit  over  their  lines. ^^ 

§  3668.  Damages  to  Freight  Resulting  from  Violation  of  Traffic 
Agreement. — A  shipper  of  freight  over  one  of  two  roads  acting  under  a  traffic 
agreement  to  use  each  other's  lines  can  not  recover  from  the  other  for  damages 
to  goods  shipped  resulting  from  an  alleged  violation  of  the  traffic  agreement  by 
such  other  road.^^ 

§  3669.   Agreements  Not  Exempting  Carrier  from  Liability  to  Owner 

of  Goods. — A  railroad  corporation  which  has  leased  a  portion  of  another  rail- 
road connecting  with  its  own  is  not  exempted  from  liability  to  the  owner  of  goods 
delivered  to  it  at  a  depot  on  the  portion  so  leased,  by  an  agreement  with  the  pro- 
prietors of  that  road,  by  which  the  two  corporations  upon  their  respective  roads 
mutually  agree  to  furnish  suitable  depot  accommodations,  and  receive  and  deliver 
freights,  and  that  the  liability  of  the  first  corporation  for  upward  freight  upon  the 
road  of  the  second  shall  not  commence  until  delivery  on  the  cars  of  the  first. i* 

ing  been  shipped  at  N.  for  transportation       collection   of   freight  charges Darling  v. 

to   S.,   the   defendants  gave   a  written   re-  Boston,   etc.,   R.   Corp.    (Mass.),   11   Allen 

ceipt  for  them  as  received  "on  board  the  295. 

Norwich   and  Worcester  boat,   bound   for  ii_    Contracts    of   shipment   made   with 

S."     Held  that,  in  the  absence  of  further  joint  agent   of   carriers.— Swift   v.   Pacific 

evidence   of  an   express   contract,   the   de-  Mail  Steamship  Co.,  106  N.  Y.  306,  13  N. 

fendants    were    only    bound   to    carry   the  £     533 

goods   to    L.,    and   there   deliver   them   to  \^    Liability     for   negligence     of    joint 

the   railroad   company,   and   they   are   not  ^gent-Kansas,    etc.,    R.    Co.    v.    Embry, 

liable  for  loss  occurring  after  delivery  to  ^g  ^^^    ^^      g^   g_  ^_  ^^_ 

the  railroad   company.     Converse  v.  Nor-  ,„-,->•              ^     r    •   ,             i  •        i- 

wich,  etc.,  Transp.  Co.,  33  Conn.  166.  .13-  .Dan^fges   to   freight  resultmg  from 

8.  Bradford  v.  South  Carolina  R.  Co.  violation  of  traffic  agreement.— St.  Louis, 
(S.  C),  7  Rich.  L.  301,  63  Am.  Dec.  411.  etc.,  R.  Co.  v.  Neel,  56  Ark.  379,  19  S.  W. 

9.  Effect  of  bill  of  lading  guaranteeing  963. 

through  rate  to  destination. — Chesapeake,  14.    Agreem.ents   not   exempting   carrier 

etc.,  R.  Co.  V.  Stock  &  Sons,  104  Va.  97,  from   liability   to    owner   of    goods.— Mc- 

51  S.  E.  161.  Cluer      v.     Manchester,       etc..       Railroad 

10.  Arrangement    as   to    payment    and  (Mass.),  13   Gray  124,  74  Am.  Dec.  634. 
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Where  two  railroad  companies  operate  a  continuous  line  of  road  between  cer- 
tain points  under  a  contract  by  which  one  of  them  furnishes  all  the  cars,  motive 
power,  and  employees  for  the  carriage  of  freight  over  its  portion  of  the  line, 
such  carrier  is  an  independent  contractor,  and  as  such  liable  for  the  negligence 
of  its  servant  in  misbilling  freight  over  such  continuous  line,  even  though  it 
stands  in  the  relation  of  agent  to  such  other  company.^^ 

§  3670.  Contract  Making  Payment  of  Freight  Charges  or  Indorse- 
ment of  Guarantee  on  Waybill  Essential  to  Delivery. — Where  two  railroad 
companies  agree  that  neither  will  consider  goods  as  having  been  delivered  to  the 
other  for  transportation  unless  there  has  been  payment  of  freight  charges  or  an 
indorsement  on  the  waybill  of  "freight  charges  guarantied,"  and  goods  are  burned 
after  being  transferred  from  one  to  the  other,  but  before  the  latter  company  has 
received  the  certificate  of  "freight  charges  guarantied,"  the  former  is  liable  for 
the  loss.i^  • 

§  3671.  Diviersion  by  First  Two  Carriers  and  Receipt  by  Third  with- 
out Sufficient  Shipping  Instructions.— Where  a  shipment  routed  over  speci- 
fied connecting  lines  is  diverted  by  the  first  two  carriers  without  authority  to  a 
line  not  included  in  the  contract,  and  that  line  receives  the  shipment  without  suffi- 
cient shipping  instructions,  the  three  carriers  are  jointly  and  severally  liable  for 
loss  resulting  to  the  shipment.^'^ 

§  3672.   Injuries  to  Live  Stock  from  Failure  to  Properly  Feed  Them. 

— Connecting  carriers  of  live  stock  are  jointly  and  severally  liable  for  injuries  to 
the  stock  resulting  from  failure  to  properly  feed  the  same  during  transportation, 
where  such  neglect  begins  on  the  initial  line  and  continues  to  the  point  of  destina- 
tion. ^^ 

§§  3673-3690.  Carriers  of  Passengers— §  3673.  Traffic  Arrange- 
ments between  Carriers. — It  is  not  ultra  vires  for  a  railroad  corporation  to 
agiee  with  other  railroad  corporations  upon  such  terms  of  co-operation  in  trans- 
acting their  joint  passenger  business  as  may  be  satisfactory. ^^  Where  the  lines 
of  several  railroad  corporations  are  conducted  as  a  single  system  for'  the  purposes 
of  the  traffic  between  different  points  originating  upon  either,  the  corporations 
may  constitute  themselves  a  partnership  for  the  business  of  such  traffic ;  and  when 
they  do,  although  the  general  management  of  each  road  is  retained  by  the  corpora- 
tion owning  it,  the  several  corporations  are,  as  to  such  business,  partners,  and  lia- 
ble upon  the  principles  of  the  law  of  agency.^" 

15.  Judgment  92  111.  App.  391,  afErmed  traffic  between  different  points  ori^at- 
in  Illinois  Cent.  R.  Co.  v.  Foulks,  191  ing  upon  line  of  either. — Lehigh  Valley 
111.   57,   60   N.   E.   890.  *  R.    Co.    V.    Dupont,    64    C.    C.    A.    478,    128 

16.  Contract  making  payment  of  freight  ^^.^t,  ®^^-  ...           ^              ,      .,       j 
charges  or  indorsement  of  guarantee   on  Where  the  lines  of  several  railroad  cor- 
waybill   essential   to   delivery. — Palmer   v  porations  are   conducted  as  a  single  sys- 
Chicago,    etc.,    R.    Co.,    56    Conn.    137,    13  te™.   for  the  purpose     of  the  traffic    be- 
Atl    818  tween   different  points,   originating  on  ei- 

17.  Diversion  by  first  two  carriers  and      ''j'ocee'df  orsuch^us^nel^on'^a'mfleSe 

^rJ'*in''s^r„S,"'n°"w    -«^"^»\^'?'f-  ba°is!\t  Ive^al  corporations  a's  To  sufh 

p  ng     mstructtons.-Drake    v      Nashville,  ^^^j^^  partners,  and  liable  to  third 

etc.,  R    Co._,  12d  Tenn.  627,  148  S.  W.  214.  ^^^^^^^   „„   ^^e   principles   of   the   law   of 

18.  Injuries  to  bve  stock  from  failure  agencv.  Lehigh  Valley  R.  Co.  v.  Du- 
to   properly   feed  them.— Baltimore,     etc.,  pont,  128  Fed.  840,  64  C.  C.  A.  478. 

R.   Co.  V.  Wood  &  Co.,  130  Ky.  839,  114  But  in  Illinois  it  has  been  held  that  the 

S.  W.  734.  f^gj.    Yhzx   each    of    two    connecting   lines 

19.  Co-operative  agreement  for  trans-  sells  through  tickets,  taking  its  own 
acting  joint  passenger  business  not  ultra  share  of  the  price  according  to  its  mile- 
vires. — Lehigh  Valley  R.  Co.  v.  Dupont,  age,  does  not  constitute  them  partners. 
64  C.  C.  A.  478,  128  Fed.  840.  Chicago,  etc.,  R.  Co.  v.  Mulford,  44  N.  E. 

20.  Partnership  between  carriers  as  to  861,  162  111.  522,  35   L.  R.  A.  599. 


3315  EIGHTS,    DUTIES    AND    LIABILITIES.  §§    3674-3677 

§  3674.  System  of  Dominant  and  Subordinate  Carriers. — When  a  re- 
lation of  joint  and  several  agency  exists  in  a  system  of  dominant  and  subordi- 
nate carriers,  the  dominant  carrier  is  liable  for  all  breaches  of  obligation  by  any 
of  the  the  other  constituent  carriers  in  the  performance  of  a  contract  made  by  it 
for  the  transportation  of  passengers. ^^ 

§§  3675-3678.  Transportation  beyond  Carrier's  Line— §  3675. 
Duty  tO'  Transport. — A  carrier  can  not  be  compelled  to  transport  beyond  its 
termini. 22  It  is  only  because  the  carrier  has  voluntarily  contracted  to  do  so  that 
it  can  be  required  to  transport  a  passenger  over  any  other  than  its  own  line,  and  it 
results  that,  like  other  contracting  parties,  it  may  define  the  terms  and  limit  the 
extent  of  its  undertaking  over  other  lines,  insomuch  as  may  be  required  to  leave 
upon  them  the  responsibilities  of  their  own  negligence. ^^  Where  a  passenger's 
route  is  over  connecting  lines  of  independent  carriers,  the  first  carrier  discharges 
its  duty  when  it  delivers  the  passenger  at  the  end  of  its  own  line  ready  to  continue 
the  transportation  on  the  connecting  line,  and  is  not  liable  for  the  connecting  car- 
rier's failure  to  perform  its  independent  contract. 2* 

§§  3676-3678.  Contracts  for  Through  Transportation— §  3676. 
Power  to  Contract. — One  railroad  corporation  may  make  a  contract  with  a  pas- 
senger to  carry  him  beyond  its  own  road  and  upon  or  over  the  connecting  roads 
of  other  railroad  corporations  and  assume  towards  him  all  the  ordinary  obliga- 
tions of  a  passenger  carrier  during  the  transit.^^  The  contract,  being  incidental 
to  one  to  carry  him  over  its  own  road,  is  not  ultra  vires. ^^  Such  a  contract  may 
be  express,  or  may  be  implied  from  the  carrier's  acts.^'^ 

A  part  owner  of  one  of  several  lines  for  the  transportation  of  passengers, 
running  in  connection  over  different  portions  of  a  route  of  travel,  may  contract  as 
principal  for  the  conveyance  of  a  passenger  over  the  whole  route. ^^ 

§  3677.  What  Constitutes  a  Contract  for  Through  Transportation — 
Effect  of  Contract. — If  a  railroad  company  contracts  to  carry  passengers,  not 
only  over  its  own  line,  but  also  over  the  line  of  another  company,  either  in  whole 
or  in  part,  the  company  so  contracting  incurs  all  the  liability  which  would  attach 
to  it  if  it  contracted  solely  to  carry  over  its  own  line.^^  A  carrier  may  so  issue 
its  passenger  tickets  and  so  conduct  itself  as  to  have  the  purchasers  understand 
that  it  undertakes  to  carry  them  to  a  point  beyond  the  terminus  of  its  route,  in 

21.  System  of  dominant  and  subordi-  An  authority  to  operate  a  road,  and  to 
nate  carriers. — Lehigh  Valley  R.  Co.  v.  "cross  and  intersect"  other  roads,  author- 
Dupont,  64  C.   C.  A.   478,  128  Fed.  840.  izes  a  railroad  company  to  issue  "through 

22.  Carrier  can  not  be  compelled  to  tickets,"  operating  as  evidence  of  a  con- 
transport  beyond  its  termini  in  absence  tract  for  conveyance  over  connecting 
of  contractual  obligation. — Atchison,  etc.,  roads.  Illinois  Cent.  R.  Co.  v.  Copeland, 
R.   Co.  V.   Roach,  35   Kan.  740,   13   Pac.   93,  24   111.   332,   76   Am.   Dec.   749. 

57   Am.   Rep.   199.  26.    Lehigh    Valley    R.    Co.    v.    Dupont, 

23.  Hams  v.   Howe,  74  Tex.   534,  12   S.       64  C.  C.  A.  478,  128  Fed.  840 

W    224,  5  L.  R.  A.  777,  15  Am.  St.  Rep.  ^^   Contract  may  be  express  or  implied. 

862.      See    post       Contracts    for    Through  _N^shville,    etc.,    R.    Co     v.    Sprayberry, 

^':f."'?.°/v.*^''*  °   '-^J^    3676-3678.  ^           ^     jj  ;' j^  ^             g    Q.,   67  Tenn 

24    When.mitial   carriers   duty  aiid   h-  (g    g^^^  ^^  3^      35   Am.    Rep.   705.       Sec 

ability    terminates --M.lls      z;.     Ba  timore,  ..^^^^    Constitutes    a    Contract   for 

ok    i,  Ti  ;;,i  JA;„ rft?An    r^.l   rn^trart  Through   Transportation-Effect   of   Con- 

25.    Railroad   corporation   may   contract  tract "  S  3677 

to  carry  passenger  over  connecting  roads.  '     ^          ' 

—Lehigh  Valley  R.  Co.  v.  Dupont,  64  C.  28.  Power  of  part  owner  of  one  of  sev- 

C.  A.  478,  138  Fed.  840;  Atchison,  etc.,  R,  eral  connecting  lines  to  contract.— Quimby 

Co.  V.   Roach,  35  Kan.  740,  12  Pac.  93,  57  ^-  Vanderbdt,   17   N.  Y .  306,  73  Am.   Dec. 

Am.  Rep.  199;  Mills  v.  Baltimore,  etc.,  R.  469. 

Co.,  Ill  Md.  360,  73  Atl.  885,  887;  Nash-  29.    Liability   under    contract   to    carry 

ville,  etc.,  R.  Co.  v.  Sprayberry,  56  Tenn.  passengers    over   line   of   another   carrier. 

(9   Heisk.)   852;   S.  C,  67  Tenn.   (8  Baxt.)  — Chollette    v.    Omaha,     etc.,    R.    Co.,     26 

341,  35  Am.   Rep.   705.  Neb.  159,  41  N.  W.  1106,  4  L.   R.  A.  135, 
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which  case  it  will  be  held  responsible  to  that  extent.^**  Thus  a  railroad  company 
which  sells  and  issues  tickets  to  passengers  over  its  own  lines  of  road  and  lines  of 
road  of  other  companies,  known  as  through  tickets,  is  liable  for  the  sure  and  safe 
transportation  of  such  passengers  to  the  point  of  destination.*^  In  such  case  the 
company  constitutes  the  connecting  carrier  its  agent  for  the  purpose  of  perform- 
ing the  contract,  and  is  liable  for  the  negligence  of  such  connecting  carrier. ^^ 
The  employees  of  the  connecting  line  are,  as  regards  such  passengers,  the  employ- 
ees of  the  contracting  company,  so  as  to  render  it  liable  for  their  acts.**  But 
where  there  is  no  evidence  that  a  carrier's  agent  in  any  way  deceived  plaintiff,  or 
had  knowledge  that  any  quarantine  regulations  existed  in  a  state  through  which 
plaintiff  must  pass,  the  fact  that  he  sold  plaintiff  a  ticket  through  such  state  will 
not  render  the  carrier  liable  for  damages  occasioned  by  the  wrongful  act  of  a  con- 
necting line  in  enforcing  its  quarantine  regulations.**  And  it  has  been  held  that 
the  sale  by  a  carrier  of  a  ticket  to  a  station  on  a  connecting  line  creates  no  im- 
plied obligation  that  the  train  for  which  it  is  sold  shall  stop  at  that  station,  or  that 
it  will  be  reached  without  change  of  cars,  or  waiting  at  stations  for  other  trains.*'' 
A  ticket  issued,  not  as  a  coupon  ticket,  but  as  the  joint  contract  of  several  car- 
riers, entitles  the  purchaser  to  transportation  by  each  of  the  said  carriers,  notwith- 
standing that  the  delay  of  one  of  them  may  have  occasioned  the  expiration  of  the 
ticket  before  its  presentation  to  all.*^ 

Through  Tickets  Issued  in  the  Form  of  Coupons. — Through  tickets  over 
several  distinct  lines  of  transportation,  issued  in  the  form  of  coupons,  and  recog- 
nized by  the  proprietors  of  each  line,  are  to  be  regarded  as  distinct  tickets  for 
each  line  sold  by  one  as  agent  for  the  others,  and  the  rights  and  liabilities  of  the 
parties  are  the  same  as  if  the  purchase  had  been  made  at  the  ticket  offices  of  the 


30.  Carrier  may  by  its  conduct  bind 
itself  for  through  transportation. — Knight 
V.  Portland,  etc.,  R.  Co.,  56  Me.  234,  96 
Am.  Dec.  449. 

Transaction  not  raising  implied  con- 
tract for  through  transportation. — Plain- 
tiff, desiring  transportation  to  Dawson 
City,  paid  to  the  agent  of  defendant  rail- 
road company  in  Chicago  $363,  for  which 
he  received  tickets  for  rail  transportation 
to  Seattle,  and  an  order  on  defendant's 
agent  at  that  place  for  a  ticket  from 
there  to  Dawson  City  on  a  certain  steam- 
ship. The  order  stated  its  value  at  $300, 
When  plaintiff  arrived  at  Seattle  and  pre- 
sented the  order,  defendant's  agent  went 
with  him  to  the  office  of  a  steamship 
company,  and  paid  $300  for  a  ticket  on 
the  designated  vessel.  This  was  a  con- 
tract ticket  signed  by  the  stearnship  corn- 
pany  and  plaintiff,  and  containing  certain 
lixnitations.  Held,  that  no  contract  by 
defendant,  as  carrier,  to  transport  plain- 
tiff through  from  Chicago  to  Dawson 
City,  could  be  implied  from  such  trans- 
action, and,  in  the  absence  of  evidence 
of  an  express  contract  to  that  effect,  de- 
fendant could  not  be  held  liable  for  a  de- 
lay occurring  after  plaintiff  left  Seattle. 
Dresser  v.  Canadian  Pac.  R.  Co.,  116 
Fed.  281,  53  C.  C.  A.  559. 

31.  Liability  of  railroad  company  sell- 
ing through  tickets. — Central  R.  Co.  v. 
Combs,  70  Ga.  533,  48  Am.  Rep.  583; 
Candee  v.  Pennsylvania  R.  Co.,  21  Wis. 
583,   94  Am.  Dec.  566. 

The    sale    of    a    through    ticket,    for    a 


single  fare,  by  a  railroad  company,  to  a 
point  on  a  connecting  line,  together  with 
the  checking  of  the  baggage  through  to 
the  destination,  is  evidence  tending  to 
show  an  undertaking  to  carry  the  pas- 
senger and  baggage  the  whole  distance, 
and,  in  the  absence  of  other  conditions 
or  limitations  and  of  all  other  circum- 
stances, will  make  such  carrier  liable  for 
faithful  performance,  and  for  all  loss  on 
connecting  lines,  the  same  as  on  its  own. 
Atchison,  etc.,  R.  Co.  v.  Roach,  35  Kan. 
740,   13   Pac.   93,   57   Am.    Rep.  -199. 

But  in  Tennessee  it  has  been  held  that 
the  sale  of  a  passenger  ticket  by  S.  car- 
rier to  a  point  beyond  the  terminus  of 
its  road  does  not  conclusively  establish 
a  contract  binding  it  to  be  responsible 
for  the  entire  route.  Nashville,  etc.,  R. 
Co.  V.  Sprayberry,  56  Tenn.  (9  Heisk.) 
852;  S.  C,  67  Tenn.  (8  Baxt.)  341,  35  Am. 
Rep.  705.  But  see  Carter  v.  Peck,  3r> 
Tenn.   (4  Sneed)  203,  67  Am.  Dec.  604. 

32.  Omaha,  etc.,  R.  Co.  v.  Crow,  74  N. 
W.  1066,  54  Neb.  747,  69  Am.  St.  Rep. 
741. 

33.  Watkins  v.  Pennsylvania  R.  Co., 
10   Mackey   (31   D.   C.)   1. 

34.  St.  Clair  v.  Kansas,  etc.,  R.  Co.,  77 
Miss.   789,   28   So.   957. 

35.  Atchison,  etc.,  R.  Co.  v.  Cameron, 
66   Fed.  709,  14  C.  C.  A.  358. 

36.  Effect  of  expiration  of  through 
ticket  before  presentation  to  all  the  car- 
riers.— Gulf,  etc.,  R.  Co.  V.  Looney,  85 
Tex.  158,  19  S.  W.  1039,  16  L.  R.  A.  471, 
34  Am.   St.   Rep.   787. 
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respective  lines.^'^  The  mere  sale  of  such  ticket  does  not  import  an  undertaking 
on  the  part  of  the  company  selling  the  same  to  be  responsible  for  the  safety  of  the 
passenger  beyond  its  own  line.^*  But  in  New  York  it  has  been  held  that  if  one 
undertakes,  as  a  common  carrier,  to  transport  a  passenger  the  whole  route  be- 
tween two  places,  it  is  a  contract  for  through  transportation,  though  separate 
tickets  be  issued  for  different  portions  of  the  route.^^  By  accepting  a  coupon 
ticket  over  a  number  of  railroads  which  provides  that  it  is  "good  for  one  contin- 
uous passage,"  the  purchaser  merely  agrees  that  he  is  not  entitled  to  any  stop-over 
privileges  on  any  of  the  lines,  and  will  continue  his  journey  over  any  line  without 
interruption  after  beginning  it  over  that  line.*" 


37.  Through  tickets  issued  in  the  form 
of  coupons. — Knight  v.  Portland,  etc.,  R. 
Co.,  56  Me.  234,  96  Am.  Dec.  449;  Milnor 
V.  New  York,  etc.,  R.  Co.,  53  N.  Y.  363, 
affirming  4  Daly  355;  McCollum  v.  South- 
ern Pac.  Co.,  31  Utah  494,  88  Pac.  663; 
Fitzgerald  v.  Southern  Pac.  Co.,  31  Utah 
510,    88    Pac.    669. 

Where  a  coupon  ticket  is  issued  by  an 
initial  carrier  as  agent  for  subsequent 
carriers,  the  body  of  the  ticket  and  each 
coupon  constitute  a  separate  contract 
between  the  passenger  and  the  carrier 
to  whose  line  the  coupon  applies,  and 
neither  line  is  responsible  for  delays  oc- 
curing  on  others,  so  that  a  passenger 
would  not  be  entitled  to  carriage  over 
the  last  road  after  the  time  limited  for 
transportation  over  it  had  expired,  though 
prevented  from  presenting  his  ticket 
within  that  time  by  the  fault  of  the  other 
carriers.  Brian  v.  Oregon  Short  Line  R. 
Co.,    105    Pac.    489,    40    Mont.    109. 

The  plaintiff  was  familiar  with  the 
route,  his  ticket  was  a  coupon  ticket,  of 
which  certain  coupons  purported  to  be 
issued  by  the  Central  Railroad  Company 
as  agent.  And  he  did  not  deny  that  he 
knew  that  the  Central  Railroad  Company 
acted  as  agent  only  as  to  points  beyond 
its  own  road.  It  was  held  that  the  re- 
lation of  carrier  and  passenger  did  not 
exist  between  plaintiff  and  the  Central 
Railroad  Company  after  the  train  left 
the  latter's  road.  McDonald  v.  Central 
R.  Co.,  72  N.  J.  L.  380,  19  R.  R.  R.  58,  42 
Am.  &  Eng.  R.  Cas.,  N.  S.,  58,  62  Atl.  405, 
2   L.   R.  A,,   N.   S.,   505. 

Defendant  railway  company  sold  to 
plaintiff  ticket  brokers  a  quantity  of  tick- 
ets over  its  own  road,  with  coupons  at- 
tached for  transportation  over  a'  connect- 
ing line.  Said  tickets  were  issued  under 
an  agreement  with  said  connecting  road, 
and  were  for  a  number  of  years  honored 
by  the  latter  road,  and  until  it  passed  into 
the  hands  of  a  receiver,  who  was  ordered 
by  the  federal  court  to  refuse  to  accept 
for  passage  the  remainder  of  said  tickets. 
Held,  that  in  selling  said  coupons  de- 
fendant acted  merely  as  agent  for  the 
connecting  line,  and  was  not  liable  for 
the  latter's  failure  to  perform  the  con- 
tract. 59  111.  App.  479,  reversed  in  Chi- 
cago, etc.,  R.  Co.  V.  Mulford,  44  N.  E. 
861,   162   111.  522,   35   L.   R.   A.   599. 

It  was  immaterial  that  in  negotiating 
the    sale    to    plaintiffs    defendant's    agent 


stated  that  defendant  would  give  plain- 
tiffs rates  through  to  certain  points  so 
low  that  by  adding  the  local  rate  they 
could  make  a  through  rate  to  eastern 
cities  that  would  be  less  than  the  regu- 
la:r  through  rate.  Chicago,  etc.,  R.  Co.  v. 
Mulford,  44  N.  E.  861,  162  111.  122,  35  L. 
R.    A.    599. 

A  statement  in  the  tickets  that  they 
were  issued  by  defendant  for  first-class 
passage  to  station  stamped  in  margin  of 
coupon  did  not  make  them  contracts  to 
transport  the  holder  over  the  connecting 
line,  and  the  name  of  the  connecting 
line  on  the  coupon,  showing  over  what 
line  the  tickets  were  good,  did  not  alter 
the  contract.  Chicago,  etc.,  R.  Co.  v. 
Mulford,  44  N.  E.  861,  163  Hi.  523,  35  L. 
R.    A.    599. 

In  the  sale  of  a  round-trip  ticket  with 
coupons  attached,  good  for  passage  over 
two  roads  under  a  special  contract  with 
the  passenger,  each  road  may  stand  on 
the  contract  and  if  one  passes  him  the 
other  is  not  bound  thereby  to  pass  him 
also  in  the  face  of  the  terms  of  the  con- 
tract. Moses  V.  East  Tennessee,  etc.. 
Railroad,   73    Ga.   356. 

38.  Hartan  v.  Eastern  R.  Co.,  114  Mass. 
44;  Pennsylvania  Co.  v.  Loftis,  72  O.  St. 
288,  74  N.  E.  179,  106  Am.  St.  Rep.  597; 
S.   C,  72   O.   St.   300,   74   N.   E.  182. 

"Where  coupon  tickets  are  sold  over 
long  lines  of  connecting  roads  by  the 
first  company,  acting  alone  as  the  agent 
of  those  over  whose  roads  the  passen- 
ger is  to  travel,  the  company  selling  the 
ticket  is  liable  only  for  a  safe  passage 
over  its  line."  Chollette  v.  Omaha,  etc., 
R.  Co.,  36  Neb.  159,  41  N.  W.  1106,  1109, 
4  L.  R.  A.  135. 

39.  Contract  for  through  transporta- 
tion binding  though  separate  tickets  be 
issued  for  different  portions  of  route. — 
Van  Buskirk  v.  Roberts,  31   N.  Y.  661. 

Thus,  if  one  undertakes,  as  a  common 
carrier,  to  transport  a  passenger  the 
whole  route  from  New  York  to  San 
Francisco,  he  is  liable  in  damages  for 
negligent  detention,  though  separate 
tickets  be  issued  for  different  portions  of 
the  route.  Van  Buskirk  v.  Roberts,  31 
N.   Y.   661. 

40.  Effect  of  acceptance  of  coupon 
ticket  "good  for  one  continuous  pas- 
sage."— Brian  v.  Oregon  Short  Line  R. 
Co.,  40  Mont.   109,  105   Pac.  489. 
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Effect  of  Withdrawal  of  Connecting  Line. — Where  a  railroad  company 
sells  a  through  ticket,  calling  for  transportation  over  a  connecting  line,  if  the  con- 
necting line  be  withdrawn  after  sale  of  the  ticket,  in  consequence  of  the  preva- 
lence of  yellow  fever,  the  passenger  can  recover  no  damages.  But  if  the  connect- 
ing carrier  be  withdrawn  before  the  sale,  and  there  is  no  other  convenient  route 
to  his  destination,  he  can  recover  the  expenses  of  his  journey  thus  far  and  his  re- 
turn and  compensation  for  his  time.*i 

§  3678.  Liability  for  Acts  of  Agent  Making  the  Contract. — Where  the 
agent  of  a  carrier,  selling  a  ticket  over  its  own  line  to  its  terminus,  thence  via  and 
for  the  account  of  a  connecting  line  to  a  certain  point,  fails  to  designate,  in  the 
coupon  covering  passage  on  the  connecting  line,  the  point  of  ultimate  destination, 
and  to  stamp  the  ticket,  whereby  the  passenger  at  the  connecting  point  is  refused 
further  passage,  and  obliged  to  buy  a  new  ticket,  the  initial  carrier  is  liable  for 
such  acts  as  those  of  its  agent,  and  not  as  those  of  an  agent  of  the  connecting 
line.*  2 

§  3679.  Obligation  of  Carrier  to  Honor  Tickets  Issued  by  Another 
Carrier. — In  the  absence  of  any  arrangement  between  connecting  railroad  com- 
panies, there  is  no  obligation  on  the  part  of  either  to  honor  passenger  tickets  is- 
sued by  the  other.*^  But  one  railroad  company  may  authorize  another  company 
to  issue  and  sell  tickets  good  over  the  line  of  the  former,  and  where  it  does  so  it  is 
bound  to  honor  such  tickets.** 


41.  Effect  of  withdrawal  of  connecting 
line. — Central  R.  Co.  v.  Combs,  70  Ga. 
533,   48   Am.   Rep.    582. 

42.  Liability  for  acts  of  agent  making 
contract  for  through  transportation. — 
Griffin  V.  Utica,  etc.,  R.  Co.,  41  Hun  448, 
3   N.  Y.  St.  Rep.  3  55. 

43.  Carrier  not  obliged  to  honor  tickets 
issued  by  another  carrier. — Oregon,  etc., 
R.  Co.  V.  Northern  Pac.  R.  Co.,  51  Fed. 
465;  Mills  v.  Baltimore,  etc.,  R.  Co.,  Ill 
Md.    260,    73    At!.    885. 

44.  A  railroad  company  which  author- 
izes another  company  to  issue  and  sell 
mileage  tickets  good  over  its  road  makes 
such  company  its  agent,  and  can  not  re- 
pudiate the  contract  so  made  with  a  pas- 
senger, *ho  in  good  faith  buys  a  ticket 
from  such  agent,  on  account  of  any  sub- 
sequent disagreement  between  the  two 
companies.  Cowen  v.  Winters,  37  C.  C. 
A.   628,   96   Fed.   929,  affirming  90   Fed.   99. 

Facts  sufficient  to  show  authority  of 
issuing  company  to  sell  ticket  for  trans- 
portation over  other  lines. — Thai  a  rail- 
road company  had  repeatedly  issued 
tickets  similar  to  one  sold  to  plaintiff  for 
transportation  over  a  number  of  lines,  in- 
cluding defendant's  which  tickets  had 
been  accepted  by  defendant,  was  suffi- 
cient to  show  authority  of  the  issuing 
company  to  sell  the  ticket  to  plaintiff; 
plaintiff  not  being  bound  to  ascertain 
whether  the  issuing  road  was  the  agent 
for  defendant.  Brian  v.  Oregon  Short 
Line  R.  Co.,  40   Mont.  109,  105   Pac.  489. 

Facts  showing  that  connecting  car- 
riers were  bound  by  acts  of  agent  of  in- 
itial carrier. — The  agent  of  an  initial  car- 
rier sold  plaintiff  a  through  ticket  and 
coupon   tickets    over    several    connecting 


roads,  stamping  the  time  limit  thereon, 
the  agent  stating  that  plaintiff  could  stop 
over  at  a  certain  point  on  one  of  the 
Tines.  Plaintiff  did  so,  and  purchased 
a  local  ticket  to  the  end  of  that  line.  The 
same  conductor  and  train  continued  on 
the  next  line,  and  plaintiff's  through 
ticket,  though  within  the  time  limit,  was 
refused,  and  plaintiff  ejected.  His  ticket 
was  accepted  on  a  later  train.  Held  suf- 
ficient to  show  .that  the  connecting  car- 
riers were  bound  by  the  acts  of  the  agent 
of  the  initial  carrier,  and  that  the  ticket 
was  good  over  their  lines,  within  the 
time  limit.  Young  v.  Pennsylvania  R. 
Co.,    115   Pa.   112,   7   Atl.   741. 

Facts  not  binding  connecting  carrier 
to  receive  round  trip  ticket  on  return  trip. 
— Where,  in  an  action  against  a  carrier 
for  refusal  to  furnish  transportation,  the 
ticket  sold  showed  on  its  face  that  it  was 
intended  to  have  coupons  for  several  con- 
necting lines,  over  which  defendant  sold 
it,  attached  to  it  so  that  plaintiff  could 
go  to  a  certain  place  and  return,  and  de- 
fendant warranted  the  ticket  to  be  good, 
the  fact  that  the  conductor  over  the  con- 
necting line  passed  it  on  the  outgoing 
trip,  does  not  bind  such  connecting  line, 
so  as  to  require  another  conductor  on 
the  same  road  to  receive  it  on  the  re- 
turn trip.  Bussey  v.  Charleston,  etc., 
Railway,  55  S.  E.  163,  75  S.  C.  116. 

Facts  not  creating  presumption  that 
carrier  was  authorized  to  place  with 
ticket  broker  certain  tickets  for  passage 
over  another  carrier's  road. — The  fact 
that  an  Illinois  railroad  company  was 
the  agent  of  a'  Georgia  railroad  company 
to  sell  in  Chicago  tickets  from  that  city 
to    Jacksonville,     Fla.,    and    return,    with 
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§  3680.  On  What  Trains  Passengers  Received  from  a  Connecting' 
Carrier  Must  Be  Transported. — The  failure  of  a  train  carrying  second-class 
passengers  to  connect  with  the  proper  train  of  another  road,  the  two  roads  form- 
ing a  through  line,  does  not  impose  upon  the  second  road  an  obligation  to  trans- 
port passengers  holding  second-class  through  tickets  upon  the  next  train — a  lim- 
ited express — upon  which  such  tickets  are  not  valid.*^ 

§  3681.  Through  Tickets  Limited  as  to  Time. — Where  a  ticket  over  con- 
necting carriers  provides  that  it  must  be  used  on  or  before  a  day  specified  therein, 
it  is  sufficient  if  the  trip  is  begun  upon  a  particular  line  and  the  ticket  presented 
before  midnight  on  the  day  named,  though  the  journey  is  not  completed  on  that 
line  until  after  that  time.*"  Where  a  coupon  ticket  provides  that  it  will  not  be  ac- 
cepted for  passage  unless  used  to  destination  before  midnight  on  a  certain  date, 
if  the  limitation  is  reasonable,  the  passenger  is  not  entitled  to  transportation  over 
the  last  road  upon  presenting  his  ticket  after  that  time.*'^  Where  an  agent  of  a 
connecting  line,  who  issued  a  through  ticket  to  a  purchaser  over  defendant's  rail- 
road, had  previously  so  acted,  and  his  action  in  limiting  such  tickets  had  always 
been  acceded  to  by  defendant  in  order  to  obtain  a  share  of  the  business,  and  de- 
fendant's proportionate  part  of  the  cost  of  the  purchaser's  ticket  must  have  been 
received  by  defendant,  and  was  retained  prior  to  the  purchaser's  offer  of  the  re- 
turn portion  of  his  ticket  for  transportation  within  the  time  limit  specified  therein, 
defendant  is  bound  by  the  act  of  such  issuing  agent  in  limiting  the  ticket,  whether 
he  is  a  general  or  a  mere  special  agent.*^  The  acceptance  of  a  railroad  ticket  by 
one  of  the  connecting  carriers  over  whose  lines  it  provides  for  passage  does  not 
require  another  of  such  carriers  to  accept  it,  the  time  for  using  it  having  expired.*^ 

§§  3682-3690.  Injuries  to  Passengers— §  3682.  In  General.— A  de- 
pot and  track  used  in  common  by  two  chartered  railroad  companies  in  the  city 
where  their  lines  connect,  though  belonging  to  one  of  them  exclusively,  may  be 
considered  as  belonging  to  each  relatively  to  its  own  operations  and  business. 
Each  must  protect  its  own  passengers  from  the  other's  negligence,  so  long  as  pas- 
sengers are  in  their  proper  places,  but  not  when  they  are  out  of  place.'** 

coupons     thereon     for    passage     over  -the  one    of    said    divisions,    sufficiently    estab- 

Georgia    road,    each    ticket    containing    a  lished,  in  behalf  of  the  holder  of  the  ticket 

special  contract,  to  be  signed  by  the  orig-  so   issued,   the   agency  of  the  initial   com- 

inal  purchaser,  stipulating  that  the  ticket  pany    for     the     receiver     in      issuing     the 

should  be  used  by  him  only,  did  not  ere-  ticket.      Spencer   v.    Lovejoy,   96    Ga.    657, 

ate   a  presumption   that  the   Illinois   com-  23  S.  E.  836,  51  Am.   St.  Rep.  153. 

pany    was     authorized     to      place    in    the  45.  On  what  trains  passengers  received 

hands  of  a  ticket  broker,  for  sale  in  At-  from  a  connecting  carrier  must'  be  trans- 

lanta,    tickets    of    that    kind,    stamped    at  ported. — New   York,   etc.,   R.    Co.   v.    Ben- 

the    Chicago     office    of    the    Illinois    com-  nett,  50_  Fed.  496,  1  C.  C.  A.  544. 

pany,   with  the  contracts  thereon  left  un-  46.  Ticket  providing  for  use  on  or  be- 

signed,  and  the  coupons  for  the  railroads  fore   a   day    specified. — Brian    v.     Oregon 

between    Chicago    and    Atlanta    detached.  Short  Line  R.  Co.,  40  Mont.  109,  105  Pac. 

Atkinson,    J.,    dissenting.      Comer   v.    Fo-  489. 

ley,  25  S.  E.  671,  98  Ga.  678.  47.  Ticket  providing  for  use  to  destina- 

Facts    establishing    agency    of    carrier  tion  before  midnight  on  a  certain  date. — 

for  receiver   of  other   carriers. — Where   a  Brian   v.    Oregon    Short   Line   R.    Co.,   40 

through    coupon    passenger    ticket    of    a  Mont.  109,  105  Pac.  489. 

certain    class    was    issued   by   a'    railroad  48.  Carrier  bound  by  act  of  connecting 

company  over  its  own  line  and  the  lines  carrier's  agent  in  limiting  ticket. — Cherry 

pf    other    companies,    including    a    system  v.  Chicago,  etc.,  R.  Co.,  90  S.  W.  381,  191 

of  railways  in  the    hands    of    a    receiver.  Mo.  489,  2  L.  R.  A.,  N.  S.,  695,  109  Am. 

which    were    operated    in    separate    divi-  St.  Rep.  830. 

sions,    the    fact    that,   with    the    receiver's  49.   Effect  of    acceptance    of    ticket  by- 
knowledge,     conductors     in   his    employ-  one    of    connecting    carriers. — Boiling    v. 
ment   had   been   recognizing   as   valid   the  St.   Louis,   etc.,   R.   Co.,   88   S.  W.   35,   189 
coupons   for    his    lines   of  such    class    of  Mo.  219. 
tickets,    in    connection   with    the   fact  that  50.   Injuries    in    depot    or    upon    track 

a    coupon   of   a   particular   ticket   of   such      used   in   common  by  two   carriers Cen- 

class  had  been  accepted  for  passage  over  tral  R.,  etc.,  Co.  v.  Perry,  58  Ga.  461. 
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Injury  from  Defect  in  Platform  Used  in  Common  with  Intersecting 
Road. — Where  a  passenger  was  set  down  from  a  train  on  a  railroad  platform, 
used  in  common  with  an  intersecting  road  which  the  passenger  intended  to  take, 
the  company  which  brought  him  there  is  liable  for  an  injury  sustained  by  him 
from  a  defect  in  the  platform,  without  regard  to  the  question  of  which  company 
in  fact  owned  it  or  was  bound  to  keep  it  in  repair. ^^ 

§  3683-3689.  LiabiUty  of  Initial  Carrier— §  3683.  Injury  on  Wharf 
Connecting  Carrier's  Line  with  Steamboat.— Where  a  railroad  company 
sells  a  ticket  entitling  the  purchaser  to  through  transportation  over  its  road  to  a 
certain  place  and  thence  by  a  steamboat  owned  by  another  carrier  to  the  place  of 
destination,  it  will  be  liable  to  such  purchaser,  as  a  common  carrier  of  passengers, 
for  an  injury  received  on  a  wharf  owned  by  it,  and  connecting  its  road  with  the 
steamboat,  and  made  subsidiary  and  necessary  to  the  proper  use  and  enjoyment 
of  its  road.52 

§§  3684-3689.  Injuries  on  the  Line  of  the  Succeeding  or  a  Subse- 
quent Carrier — §  3684.  Injuries  Resulting  from  Misrepresentation  of 
Initial  Carrier's  Agent  as  to  the  Best  Route. — Where  by  the  misrepresen- 
tation as  to  the  best  route  made  by  an  initial  carrier's  agent  plaintiff  and  his 
family  were  caused  to  go  in  a  wrong  direction  on  such  carrier's  railroad,  which 
necessarily  caused  them  delay  and  inconvenience,  to  the  injury  of  plaintiff's  wife, 
such  carrier  was  not  liable  for  delays  on  other  connecting  roads  over  which  plain- 
tiff traveled  to  his  destination,  in  the  absence  of  proof  that  such  delays  were  not 
caused  by  failure  of  such  connecting  carriers  to  run  their  trains  on  time  or  by  other 
negligence  on  their  part.^^ 

§  3685.  Injuries  Resulting  from  Negligence  of  a  Subordinate  Carrier. 

— Where  a  railroad  company  sells  a  ticket  for  transportation  between  two  points, 
containing  nothing  to  show  that  such  transportation,  or  a  part  thereof,  is  to  be 
performed  on  a  railroad,  operated  by  another  corporation,  whose  stock  is  en- 
lirely  owned  by  a  third  railroad  company,  the  stock  of  which  in  turn  is  owned  by 
the  initial  carrier,  which  in  fact  controls  the  operation  of  the  second  carrier 
through  its  officers,  the  initial  carrier  is  liable  for  the  wrongful  killing  of  the 
purchaser  of  the  ticket,  though  -  resulting  from  the  negligence  of  the  second 
carrier.^* 

§§  3686-3689.  Liability     under  Contract— §    3686.  In     General.— 

Where  a  carrier  undertakes  to  transport  a  passenger  over  its  own  line  and  that 

51.  Injury  from  defect  in  platform  used  care,  in  making  the  wharf  safe  and  con- 
in  common  with  intersecting  road. — Wa-  venient  for  their  through  passengers  to 
bash,  etc.,  R.  Co.  v.  Wolff,  13  111.  App.  travel  over,  as  is  required  of  common 
437.  carriers    of   passengers,    although    they  re- 

52.  Injury  on  wharf  connecting  car-  quired  them  to'  disembark  at  their  depot, 
rier's  line  with  steamboat. — Where  the  40  rods  distant  from  the  steamboat;  and 
plaintiff's  ticket  entitled  her  to  a  passage  that  this  liability  continued  until,  in  the 
over  the  defendant's  road  to  P.  and  ordinary  course  of  the  passage  over  thf, 
thence  by  steamboat;  and  it  appeared  wharf,  the  passengers  reached  the  point 
that  the  defendants  had  built  their  track  where  the  liability  of  the  steamboat  com- 
upon  their  wharf  down  to  the  steamboat,  pany  commenced.  Knight  v.  Portland, 
and  had  run  their  passenger  train  upon  it  etc.,  R.  Co.,  56  Me.  334,  96  Am.  Dec.  449. 
for  a  time,  and  still  continued  to  run  53.  Injuries  resulting  from  misrepre- 
their  baggage  train  there;  and  that  they  sentation  of  initial  carrier's  agent  as  to 
directed  their  passengers  by  printed  sign  best  route. — Judgment,  86  S.  W  71,  re- 
to  use  the  wharf  as  a  passageway  to  the  versed  in  St.  Louis,  etc.,  R.  Co.  v.  White, 
boat,  and  it  was  so  used;  and  that  de-  99  Tex.  359,  89  S.  W.  746,  2  L.  R.  A.,  N. 
fendants  made  the  wharf  subsidiary  and  S.,  110,  122  Am.  St.  Rep.  631. 
necessary  to  the  proper  use  and  enjoy-  54.  Injuries  resulting  from  negligence 
ment  of  their  road,  in  an  action  by  the  of  a  subordinate  carrier. — Ivehigh  Valley 
plaintiff  to  recover  for  an  injury  upon  the  R.  Co.  v.  Dupont,  64  C.  C.  A.  478,  128 
wharf,     held,    that    the     defendants    were  Fed.   840. 

bound   to    exercise    the     same   degree   of 
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of  another  carrier,  it  will  be  liable  for  an  injury  to  the  passenger  caused  by  the 
negligence  of  the  connecting  carrier.''^  Where  a  railroad  company  sells  a  through 
ticket  over  its  own  road  and  the  road  of  another  railroad  company,  and  the 
passenger  is  conveyed  over  the  entire  route  in  the  train  of  the  initial  carrier, 
such  carrier  will  be  liable  for  an  injury  to  the  passenger  on  the  line  of  the  con- 
necting carrier,  caused  by  the  negligence  of  those  in  charge  of  the  train. '^  If  a 
street  railway  company  sells  a  return  ticket  to  a  point  on  another  railway  with 
which  it  connects  and  runs  a  car  operated  by  its  own  crew  to  the  point  in  ques- 
tion, it  will  be  liable  to  the  purchaser  of  the  ticket  injured  by  the  negligence  of 
its  employees  while  the  car  is  running  on  the  connecting  line.^''    Where  an  initial 


_  55.  Liability  for  injury  caused  by  ne|f- 
ligence  of  connecting  carrier. — Texas 
Cent.  R.  Co.  V.  Marrs,  100  Tex.  530,  101 
S.  W.  1177. 

56.  Liability  where  through  ticket  is 
sold  by  initial  carrier. — Chollette  v. 
Omaha,  etc.,  R.  Co.,  26  Neb.  159,  41  N. 
W.   1106,   4  L.   R.   A.   135. 

It  seems  that  a  railroad  company  in 
one  state  which  sells  a  through  ticket  to 
a  point  in  a  different  state,  over  a  speci- 
fied route,  by  an  arrangement  with  the 
other  railroad  companies  whose  lines 
make  up  the  route  in  the  other  states,  is 
bound  to  carry  the  passenger  and  his 
baggage  safely  to  such  place  of  destina- 
tion, and  is  liable  for  any  injury  to  his 
person  or  baggage  occurring  on  any  of 
the  lines  of  the  connecting  roads.  Can- 
dee  V.  Pennsylvania  R.  Co.,  21  Wis.  583, 
94  Am.   Dec.  566. 

Plaintiff  applied  to  an  agent  in  the 
ticket  office  at  the  station  at  W.,  •  on  de- 
fendant's road,  for  a  ticket  to  E.,  on  the 
U.  P.  Railroad,  a  number  of  miles  east 
of  the  eastern  terminus  of  defendant's 
road,  which  was  operated  by  the  U.  P. 
Railroad,  and  by  such  agent  was  fur- 
nished a  single  local  ticket  from  W.  to 
E.  By  direction  of  the  agents  in  charge 
of  the  train  she  took  her  seat  in  the  car, 
in  which  she  was  carried  to  the  junction 
of  the  two  roads,  and  on  to  E.,  without 
change.  At  E.  plaintiff  was  injured, 
while  alighting  from  the  train,  by  the 
negligence  of  those  in  charge  of  the  train. 
Held,  that  defendant  was  liable  under 
Comp.  St.  u.  73,  art.  1,  §  3,  making  every 
railroad  company  liable  for  personal  in- 
juries to  passengers  while  being  trans- 
ported over  its  road,  unless  caused  by 
the  criminal  negligence  of  the  passengers 
or  violation  of  some  express  rule  actu- 
ally brought  to  their  notice.  Chollette  v. 
Omaha,  etc.,  R.  Co.,  26  Neb.  159,  41  N. 
AV.  1106,  4  L.   R.  A.  135. 

But  in  Tennessee  it  has  been  held  that 
where  a  passenger  purchases  tickets  of 
an  agent  of  a  railroad  company  for  car- 
riage over  the  railroad  line  and  a  con- 
necting steamboat  line,  the  passenger  can 
not  sue  the  railroad  company  for  inju- 
ries occurring  on  the  steamboat,  unless 
he  can  show  a  partnership  between  the 
railroad   and   steamboat   lines.     Nashville, 


etc.,   R.   Co.    V.    Sprayberry,   67   Tenn.     (8 
Baxt.)   341,   35  Am.   Rep.   705. 

But  in  this  same  state  it  has  been  held 
that  where  two  lines  of  a  stage  route 
were  owned  by  different  persons,  be- 
tween whom  there  was  an  arrangement 
that  passengers  at  either  end  might  pur- 
chase of  their  respective  agents  through 
tickets  which  would  entitle  them  to  trans- 
portation to  the  other  end  of  the  route, 
a  passenger  so  purchasing  through 
tickets,  who  is  hindered  or  detained  in 
his  journey  by  the  fault  of  the  owners  of 
the  connecting  line,  may  recover  dam- 
ages from  the  party  of  whom  such  tickets 
were  purchased;  and  his  right  in  this  re- 
spect is  in  no  way  impaired  by  his  pre- 
vious knowledge  of  such  distinct  owner- 
ship and  the  arrangement  between  said 
owners.  Carter  v.  Peck,  36  Tenn.  (4 
Sneed)    203,   67   Am.   Dec.   604. 

Facts  not- proving  a  special  contract  to 
carry  beyond  carrier's  line. — The  de- 
fendants, at  the  time  specified  in  the  dec- 
laration, were  running  their  cars,  as  com- 
mon carriers,  from  N.  H.  to  P.,  five  miles 
short  of  C,  their  liability  ending  at  P., 
except  as  resulting  from  stage  carriage 
beyond  P.  They  had  given  public  no- 
tice, by  advertisement  in  the  newspapers, 
that  the  cars  on  their  road  from  N.  H. 
would  arrive  at  P.,  and  stages  would 
leave  P.  for  C,  at  the  time  specified  in 
such  notice.  The  plaintiff  bought  of  the 
defendants  a'  ticket  for  the  fare  from  N. 
H.  to  C.  The  injury  complained  of  hap- 
pened in  the  stage  between  P.  and  C. 
The  defendants  did  not  own  or  control 
the  stage,  nor  participate  in  the  profits 
of  its  use.  In  an  action  founded  on  a 
special  contract  to  carry  the  plaintiff 
safely  from  N.  H.  to  C,  by  railroad  and 
stage,  it  was  held  that  the  advertisement 
implied  no  liability  of  the  defendants  be- 
yond the  line  of  their  road,  and  the 
ticket  showed  onlythe  receipt  of  so  much 
money  paid  by  the  plaintiff,  which  was 
all  that  he  was  to  pay  previous  to  his  ar- 
rival at  C,  and,  consequently,  the  under- 
taking alleged  was  not  proved;  therefore, 
a  verdict  for  the  plaintiff  was  set  aside 
as  against  the  evidence.  Hood  v.  New 
York,   etc.,   R.   Co.,   22   Conn.   1. 

57.  Liability  of  street  railway  company 
selling  return  ticket  to  point  on  another 
railway.— Moss  v.  Lancaster,  etc.,  St.  R. 
Co.,   318   Pa.   fiOl,  67  Atl.   869. 
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carrier  contracts  for  through  transportation  over  the  lines  of  connecting  carriers 
in  a  car  furnished  by  such  initial  carrier,  it  is  liable  for  injuries  to  passengers 
occasioned  by  its  furnishing  a  car  which  is  not  capable  of  being  made  comfort- 
ably warm,  without  regard  to  whether  the  injuries  occur  on  its  own  line  or  on 
the  line  of  a  connecting  carrier.^s  Where  a  passenger  train  passes  from  one  road 
to  another,  and  the  original  company  has  assumed  the  liability  for  the  safe  car- 
riage of  passengers  beyond  its  own  line,  such  liability  is  not  affected  by  the  fact 
that  on  the  connecting  road  the  general  control  over  the  train  is  exercised  by  the 
ofificers  of  that  road,  who  become  pro  hac  vice  those  of  the  company  which  con- 
tracted to  transport  safely  over  that  road  beyond  its  own  line.^^ 

§  3687.  Ejffect  of  Sale  of  Coupon  Ticket. — The  sale  by  a  railroad  company 
of  a  coupon  ticket  for  transportation  of  a  passenger  over  its  own  and  a  connect- 
ing line,  does  not  import  an  undertaking  on  the  part  of  the  company  tO'  be  re- 
sponsible for  the  safety  of  the  passenger  beyond  its  own  line,**'  or  render  it  liable 
to  him  for  an  injury  received  upon  the  connecting  road.^^  But  a  company  selling 
such  a  ticket  may  by  contract  make  itself  responsible  for  the  safe  carriage  of  the 
passenger  over  the  entire  route  covered  by  the  ticket.*^ 

§  3688.  Liability  for  Accident  Happening  on  a  Special  Excursion 
Train. ^A  railroad  company  which  advertises  an  excursion  over  its  road  on  a 
day  named,  by  special  train,  to  a  certain  city,  and  return,  and  does  not  in  such 
advertisements  limit  its  responsibility  for  the  excursion  from  first  to  last,  but 
treats  the  city  as  one  of  the  stations  of  its  road  in  the  time-table  for  the  special 
train,  and  sells  the  excursion  tickets  over  its  own  and  a  terminal  association's 
line,  to  which  the  entire  train,  except  the  engine,  is  transferred,  for  the  purpose 
of  being  drawn  into  and  out  of  the  city,  is  responsible  for  an  accident  resulting 
fiom  an  overcrowded  condition  of  the  cars,  though  such  accident  happen  on  the 
terminal  association's  line.".* 

§  3689.  Liability  for  Assault  by  Employee  of  a  Connecting  Carrier. — 

where  a  railroad  company  which  has  sold  a  ticket  for  a  continuous  passage  over 
connecting  lines  fails  to  notify  the  gatekeeper  of  a  connecting  line  to  permit  the 
passenger  to  ride  on  a  later  train  than  the  one  called  for  by  the  ticket,  or  to  cor- 
rect the  passenger's  ticket,  the  passenger  having  failed  to  make  connections,  due 
to  the  contracting  company's  fault,  it  is  liable  for  an  assault  by  the  gatekeeper 
made  on  the  passenger  to  prevent  his  taking  such  later  train.**  But  the  conductor 
of  a  railroad  train  has  no  authority  to  bind  the  company,  by  allowing  a  stop-over, 
so  as  to  make  the  company  liable,  where  a  connecting  road  ejected  the  passenger 
because  the  ticket  provided  for  a  continuous  trip  on  the  two  roads. *^ 

58.  Liability  for  injuries  occasioned  by  connecting  roads  of  different  corpora- 
condition  of  car  furnished  by  initial  car-  tions,  does  not  render  the  selling  corpo- 
rier. — Missouri,  etc.,  R.  Co.  v.  Harrison,  ration  liable  to  the  purchaser  for  an  in- 
80  S.  W.  1139,  97  Tex.  611,  reversing  jury  received  upon  a  connecting  road, 
judgment  77  S.  W.  1036;  Missouri,  etc.,  Hartan  v.  Eastern  R.  Co.,  114  Mass.  44. 
R.  Co.  V.  Foster,  80  S.  W.  1197,  97  Tex.  62.  Pennsylvania  Co.  v.  Loftis,  73  O. 
618,   reversing  judgment     78   S.  W.  1134.  gt.   288,   74   N.    E.    179,   106   Am.   St.   Rep. 

59.  Initial  earner's  liability  not  affected  597;  S    C ,  73  O    St.  300   74  N.  E.  183. 

«f  .^^nU!?5U'"l"Ju.''°T°"^'^  by  officers  gg    Liability  for  accident  happening  on 

vLIr  rn^R  M^wr^Mp'n  r^''?7f  ^  special  excursion  train.-Chicago,  etc., 
vania  K.  Co.,  8  Mackey  (19  U.  L.)   178.  -on  ti   _  ioi    m    inr,     ti^   -m    1? 

60.  Effect  of  sale  of  coupon  ticket.-  L^°ffl  ■  «n"ln  a  "  a.  '  t  Icn' 
See   ante,    "What   Constitutes    a   Contract  ^,f'   afBrmmg  60   111.  App    93.     See,  also 

r 'rt,„l„„t,     T,„„„„^ j.„t.;„„     T?«„„4.     „f  Washington  v.   Raleigh,   etc.,   R.   Co.,  101 

^°'  ,.^^'?-"f ,  Jr     P                 ^^  N.   C.  3^9,  7   S.  E.  789,  1  L.   R.  A.  830. 

61.  The  sale  for  one  sum  of  a  railroad  64.  Liability  for  assault  by  employee  of - 
ticket,    composed    of    coupons    invalid    if  a   connecting   earner.— Watkms   v.   Penn- 
detached,   and   each   bearing  the   name   of  sylvania  R.  Co.,  10  Mackey  (31  D.  C.)  1. 
the    railroad    corporation    selling    it,    em-  65.    International,    etc.,    R.    Co.   v.    Best, 
powering  the  purchaser  to  pass  over  the  55  S.  W.  315,  93  Tex.  344. 
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§  3690.  Effect  of  Agreements  between  Connecting  Carriers  and  Joint 
Liability. — Connecting  carriers  may  by  contract  between  them  render  themselves 
jointly  liable  for  injuries  to  passengers  occurring  on  either  line.^^  If  several 
connecting  carriers,  by  agreement  among  themselves,  appoint  a  common  agent  at 
each  end  of  the  route  to  receive  the  fares  and  give  through  tickets,  this  does  not 
of  itself  constitute  them  partners  as  to  passengers  so  as  to  render  each  one  liable 
for  personal  injuries  occurring  upon  any  portion  of  the  line.''^  The  sale  of  a 
through  ticket  over  the  route  formed  by  the  connecting  lines  of  several  railroad 
companies,  and  the  checking  of  baggage  to  the  end  of  the  route,  without  other 
evidence  of  the  relations  between  the  companies,  or  the  basis  upon  which  through 
business  is  done  by  them.,  fails  to  show  such  a  community  of  interest  as  will 
make  them  partners  inter  sese,  or  as  to  third  persons ;  nor  will  such  action  alone 
make  the  last  carrier  liable  for  the  negligence  of  the  contracting  carrier,  or  of 
any  other  carrier  in  the  combination.®^  But  where  a  railroad  company  operating 
a  connecting  line  agrees  with  the  initial  carrier  that  a  ticket  issued  by  the  latter 
shall  entitle  the  purchaser  to  carriage  over  both  roads,  the  rights  of  the  passen- 
ger and  the  liabilities  of  the  connecting  line  for  personal  injuries  to  him  are  the 
same  as  if  the  ticket  had  been  bought  at  a  station  on  its  own  line  to  any  other 
station  thereon. ®®  An  agreement  between  railroad  corporations  operating  con- 
necting lines  as  to  the  division  of  through-ticket  money  and  as  to  the  sale  of 
through  tickets,  does  not  render  the  selling  corporation  liable  to  the  purchaser 
for  an  injury  received  upon  a  connecting  road.''*'  Where  a  railroad  company  and 
an  omnibus  driver  enter  into  an  agreement  for  the  transportation  by  the  latter 
of  passengers  from  the  station,  the  company  selling  a  ticket  for  the  purpose,  the 
company  is  not  liable  to  a  passenger  on  the  omnibus  for  an  injury  caused  by 
the  driver's  negligence. '^^ 

66.  Contract  creating  a  joint  liability. —  defendant,   a   rental  for  its   car,   with   the 

Defendant    operated    an    electric    railway  privilege   of  through   service.      Richard   v. 

connecting  with   another  line,   and   had   a  Detroit,   etc.,    Railway,   89    N.   W.   53,    129 

contract  with  the  latter  whereby  through  Mich.  458. 

cars  were  run  by  both  lines  between  67.  Agreement  appointing  common 
their  respective  terminals.  The  agree-  agent  to  receive  fares  and  give  through 
ment  provided  that  each  company  should  tickets. — Nashville,  etc.,  R.  Co.  v.  Spray- 
have  full  control  of  the  cars  while  on  its  berry,  56  Tenn.  (9  Heisk.)  853.  See,  also,, 
tracks,  and  that  the  ownership  of  the  Ellsworth  v.  Tartt,  26  Ala.  733,  62  Am. 
tracks    should    determine    their    responsi-  Dec.    749. 

bility  to  the  public,  etc.;   that  each  com-  68.  Sale  of  through  ticket  and  checking 

pany  should  receive  a  rental  for  the  use  of    baggage   to    end    of    route. — Atchison, 

of  its  cars    by    the    other;   and    that    the  etc.,  R.  Co.  v.  Roach,  35  Kan.  740,  13  Pac. 

fares  should  belong  to  the  company  own-  93    57  Am    Rep    199 

ing  the  tracks  over  which  they  were  col-  '^^    Agreement   between    carriers   as   to 

lected.      Plaintiff  boarded   one   of   defend-  ^^^^^   j^^^^^   ^      ^^i^j^j      carrier.-Schop- 

ants    cars    while    on    the  tracks    of   the  ^^^  ^_  Boston,  etc.,   R.   Corp.   (Mass.),  9- 

other   company,   and  paid   her   fare   to  the  Cush.   34,   55   Am.  Dec.  41. 

terminus  of  the  latter  s  line,     bhe  was  m-  _„        a                                        j-  ■  •            o 

jured    while    alighting    as    the    car    was  J°-    ,  Agreement     as      to     division     of 

about  to  turn  onto  defendant's  track,  and  through-ticket  money  and  sale  of  through 

after  the   switch   had   been   thrown.     She  tickets.— Hartan  v.   Eastern   R.    Co.,     114 

was  entitled,  for  the  fare  paid,  to  ride  at  Mass.  44. 

least  a  block  further,  and  over  a  portion  71.    Agreement    between    railroad    com- 

of  defendant's  road.     Held,  that  the  com-  pany  and  omnibus  driver  for  transporta- 

panies  were  jointly  liable   for  the  injury,  tion    of   passengers    from    station. — Poole 

each    receiving    a    consideration    for    her  v.   Delaware,    etc.,    R.    Co.     (N.    Y.),     35 

ride — the    other    company,    the    fare;    and  Hun  39. 
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Limitation  of  Liabiuty. 

Carriers   of   Goods    and    Live   Stock,    §§    3691-3767. 
A.  Limitations  to  Carrier's  Own  Line  or  to  Carrier  Having  Custody  of  Property, 
§§  3691-3755. 

a.  Power  to  Limit  and  Validity,  §§  3691-3720. 

(1)  Carrier  Receiving  Consignment  to  Point  Beyond  Its  Own  Line,  §§  3691- 

3693. 

(a)  Power  to  Limit  in  General,  §  3691. 

(b)  American  Rule  as  to  Effect  of  Receipt  of  Goods,  §  3693. 

(c)  English  Rule  as  to  Effect  of  Receipt  of  Goods,  §  3693. 

(2)  Carrier  Contracting  to  Carry  Beyond  Its  Own  Line,  §§  3694-3711. 

(a)  In  General,  §  3694. 

(b)  Effect  of  Federal  Statutes,  §§  3695-3696. 
aa.  Prior  to  Hepburn  Act,  §  3695. 

bb.  Under  Hepburn  Act,  §  3696. 

(c)  Effect  of  State  Statutes,   §§  3697-3705. 
aa.  In   General,   §  3697. 

bb.  Georgia,  §  3698. 
cc.  Illinois,    §   3699. 
dd.  Iowa,  §   3700. 
ee.  Missouri,    3701. 

ff.  Nebraska,   §  3702. 

gg.  South   Carolina,   §   3703. 

hh.  Texas,  §  3704. 

ii.   Virginia,  §   3705. 

(d)  What  Amounts   to   Contract   to   Carry   Beyond    Carrier's  Own  Line,  §§ 

3706-3711. 
aa.  In  General,  §  3706. 
bb.  Collection  of  Charge  for   Entire  Distance,   §§  3707-3708. 

(aa)   By  Initial  Carrier,  §  3707. 

(bb)   By  Succeeding  Carrier,  §  3708. 
cc.  Agreement  to  Forward  Car  to  Destination,  §  3709. 
dd.  Car  Forwarded  Over  Connecting  Line  by  Order  of  Consignee,  §  3710. 
ee.  Effect  of  Through  Waybill,  §  3711. 

(3)  Losses  Which  May  Be  Limited,  §  3712. 

(4)  Carriers   Which   May   Contract,   §§   3713-3720. 

(a)  Connecting  Carriers  Which  Are   Partners,  §   3713. 

(b)  Initial  Carrier  Lessee  of  Connecting  Road,   §  3714. 

(c)  Right  of  Initial-  Carrier  to   Stipulate  on   Behalf  of  Succeeding  Carrier, 

§   3715. 

(d)  Power  of  Initial   Carrier  to  Make  Contract  Limiting  Liability  of  Suc- 

ceeding Carrier,  §§  3716-3717. 
aa.   In   General,  §   3716. 
bb.  Driver  of  Local  Transfer   Company,   §  3717. 

(e)  Intermediate  or  Terminal  Carrier,  §  3718. 

(f)   Power  of  Intermediate  Forwarder  to  Bind  Initial  Carrier,  §  3719. 
(g)   Express   Company,   §   3720. 

b.  Manner  of  Limiting,  §§  3721-3724. 

(1)  General  Notice,  §  3721. 

(2)  Usage  or  Custom,   §   3722. 
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(3)  Stipulation  in  Bill  of  Lading  or  Receipt,  §  3733. 

(4)  Express    Contract,   §   3724. 

c.  Form  and  Requisites,  Contents  and  Legibility,  §§  3725-3730. 

(1)  Legibility,  §  3735. 

(2)  Reasonableness,   §  3736. 

(3)  Consideration,  §  3737. 

(4)  Time   of   Contract,   §    3728. 

(5)  Choice  between  Full  and  Limited  Liability  Contract,  §  3729. 

(6)  Knowledge  and  Assent  of  Shipper,  §   3730. 

d.  Construction,    Operation   and   Effect,   §§    3731-3743. 

(1)  Construction  of  Words  and  Phrases,  §  3731. 

(2)  What  Law  Governs,  §  3732. 

(3)  Effect   of  Stipulation  as   to   Character  of  Train   Service,   §   3733. 

(4)  Carriers   Entitled   to   Benefit,   §§   3734-3736. 

(a)  Liability  Limited  to  Carrier's  Own  Line,  §  3734. 

(b)  Liability  Limited  to  Line  Having  Custody  of  Goods,  §  3735. 

(c)  Enurerhent  to  Benefit  of  Subsequent  Carrier,  §  3736. 

(5)  Losses   Covered,  §  3737. 

(6)  Effect  of  Specific  Exceptions  to  General  Exemptions,  §  3738. 

(7)  Liability    of   Succeeding  .Carrier,    §    3739. 

(8)  Termination  of  Liability  of  Initial  or  Prior  Carrier,  §§  3740-3743. 

(a)  Delivery  to  Succeeding  Carrier,  §  3740. 

(b)  Refusal  of  Succeeding  Carrier  to  Receive  Shipment,  §  3741. 

(c)  Delivering    Stock    to    Stockyard    Company,    §    3742. 

(d)  Duty  to   Notify  Shipper  of  Inability  to   Deliver,   §   3743. 

e.  Breach  of  Contract  by   Initial   Carrier,   §  3744. 
f.  Modification  or  Rescission,   §  3745. 

g.  Merger  of  Verbal  Contract  by  Subsequent  Written  Agreement,  §  3746. 
h.  Parol  Evidence  to  Explain  Ambiguity,  §  3747. 
i.  Waiver  and   Estoppel,   §  3748. 
j.   Enforcement,    §§    3749-3754. 

(1)  Plea  or  Answer,  §  3749. 

(2)  Nonsuit,   §   3750. 

(3)  Presumption  and  Burden  of  Proof,  §  3751. 

(4)  Weight  and  Sufficiency,   §  3752. 

(5)  Questions   for  Jury,   §  3753. 

(6)  Instructions,    §   3754. 
k.  Damages,   §   3755. 

B.  Limiting  Liability  to  That  of  Forwarder  or  Warehouseman,   §§  3756-3760. 

a.  Power  to  Limit  and  Validity,  §§  3756-3757. 

(1)  In   General,  §  3756. 

(2)  Carriers  Which  May  Limit,  §  3757. 

b.  What  Constitutes  an  Agreement  "to   Forward,"  §  3758. 

c.  Nature   and  Extent   of  Liability  as   Forwarder,   §   3759. 

d.  Termination  of  Liability,  §  3760. 

C.  Goods    Carried  at   Owner's   Risk,   §   3761. 

D.  Exemption  from  Loss   by   Delay,   §  3762. 

E.  Exemption  from  Liability  for  Insufficient  or  Defective  Car,  §  3763. 

F.  Stipulation  against  Loss  by  Suffocation,   §  3764. 

G.  Limiting  Amount  of  Liability,  §  3765. 

H.  Condition  as  to  Filing  Claims  or  Giving  Notice  of  Loss,  §  3766. 
I.  Conditions  as  to  Time  of  Bringing  Suit,  §  -3767. 
IL  Carriers  of  Passengers,  §§  3768-3777. 
A.  Power  to  Limit,  §§  3768-3770. 
a.  In  General,  §  3768. 
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b.  Lines  under  One  Management,   §   3769. 

c.  Ticket  Agent  Acting  as  Agent  for   Connecting   Carrier,  §  3770. 

B.  Mode,   Form   and   Requisites,   §   3771. 

C.  Operation   and   Effect,   §§   3773-3775. 

a.  In  General,  §  3772. 

b.  Injuries  Covered,  §§  3773-3774. 

(1)  Injuries  to  Persons,  §  3773. 

(2)  Injuries  to  Baggage,  §  3774. 

c.  Termination  of  Liability,  §  3775. 

D.  Modification  or  Rescission,  §  3776. 

E.  Enforcement,  §  3777. 

III.  Right  of  Subsequent  Carrier  to  Benefit  of  Limitations  by  First  Carrier,  §§  3778- 
3786. 

A.  Contract  for  Through   Shipment,   §§   3778-3785. 

a.  General  Rule,  §  3778. 

b.  What  Law   Governs,  §  3779. 

c.  Contract  on  Behalf  of  Connecting  Line,  §  3780. 

d.  Invalidity  of  Condition  Apparent  on  Its   Face,  §  3781. 

e.  What  Constitutes  a  Through  Contract,  Form  and  Requisites,  §  3782. 
f.  Instances  of  Particular  Limitations,  §  3783. 

g.  Refusal  of  Subsequent  Carrier  to  Perform   Contract,  §  3784. 
h.  Pleading   and   Proof,   §   3785. 

B.  Contract  Not  for  Through  Shipment,  §  3786. 

§§  3691-3767.  Carriers  of  Goods  and  Live  Stock— §§  3691-3755. 
Limitations  to  Carrier's  Own  Line  or  to  Carrier  Having  Custody  of  Prop- 
erty—§§  3691-3720.  Power  to  Limit  and  Validity— §§  3691-3693. 
Carrier  Receiving  Consignment  to  Point  Beyond  Its  Own  Line— §  3691. 
Power  to  Limit  in  GeneraJ. — An  initial  carrier  receiving  goods  consigned  ta 
a  point  beyond  the  end  of  its  route  may  limit  its  liability  to  loss  or  injury  oc- 
curring on  its  own  route.  ^ 

§  3692.  American  Rule  as  to  EflFect  of  Receipt  of  Goods. — The  law 

applicable  to  the  simple  receipt  or  acceptance  of  goods  by  common  carriers, 
directed  or  consigned  beyond  the  line  of  the  carrier,  by  the  conceded  weight  of 
American  authority  requires  them  to  be  transported  to  the  terminus  of  its  lines, 
and  there  delivered  to  a  connecting  carrier  to  be  forwarded  to  their  destination, 
and  with  this  the  responsibility  ceases.  This  is  the  doctrine  of  the  supreme 
court  of  the  United  States  ^  and  a  large  majority  of  the  state  courts,  among 

1.   Povirer  to  limit  in  general. — Georgia.  Missouri — Snider    v.    Adams   Exp.   Co., 

— Richmond,    etc.,    R.    Co.    v.    Shomo,    90  63  Mo.  376. 

Ga.  496,  16  S.  E.  220.  Tennessee.  —  East    Tennessee,    etc.,    R. 

Illinois. — Illinois    Cent.   R.    Co.  v.   Fran-  Co.  v.   Brumley,   73   Tenn.    (5  Lea)   401,  S 

kenberg,   54   111.   88.   5   Am.   Rep.   92;   Chi-  Am.  &  Eng.  R.  Cas.  356;  Deming  v.  Mer- 


cago,  etc.,  R.  Co.  v.  Montford,  60  111.  175 
Field  V.  Chicago,  etc.,  R.  Co.,  71  III.  458 
Coles  &  Co.  V.  Louisville,  etc.,  R.  Co. 
41  111.  Aop.  607;  Michigan  Cent.  R.  Co, 
V.  Chicago  Elect.  Vehicle  Co.,  124  111 
App.  158;  Chicago,  etc.,  R.  Co.  v.  Smith 
81   111.  App.   364. 

loica. — McManus    v.    Chicago,    etc.,    R 
Co.,    138    Iowa    150,    115    N.   W.   919. 

Kansas.  —  Hoffman  v.  Union    Pac.    R. 
Co.,  8  Kan.  App.  379,  56  Pac.  331. 

Kentucky. — Louisville,     etc.,     R.     Co 
Bourne,  15  Ky.  L.   Rep.  445. 

Michigan.  —  Smith    v.    American    Exp, 


chants',  etc..  Storage  Co.,  90  Tenn.  (6- 
Pickle)   306,  17   S.  W.  89,  13  L.  R.  A.  518. 

Texas. — Houston,  etc.,  R.  Co.  v.  Park, 
1  Texas  .\pp.  Civ.  Cas.,  §  332;  Interna- 
tional, etc.,  R.  Co.  V.  Thornton,  3  Tex.. 
Civ.  App.  197,  22  S.  W.  67;  Gulf,  etc.,  R.. 
Co.  V.  Clarke,  5  Tex.  Civ.  App.  547,  24  S.. 
W.  355;  Texas,  etc.,  R.  Co.  v.  Smith 
(Tex.  Civ.  App.),  24  S.  W.  565;  Rogers  z/. 
Missouri,  etc.,  R.  Co.  (Tex.  Civ.  App.), 
28  S.  W.  1024;  International,  etc.,  R.  Co. 
V.  Welbourne  (Tex.  Civ.  App.),  113  S. 
W.  780. 

2.  American  rule  as  to  effect  of  receipt 


Co.,  108   Mich.   572,   66   N.  W.   479.  of  goods.— Michigan  Cent.  R.  Co.  v.  Min- 
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which  are  Connecticut,*  Indiana,*  Kansas,^  Kentucky,"  Maine,''  Maryland,^ 
Massachusetts,^*  Michigan,!"  Minnesota,ii  New  Hampshire,!^  North  CaroHna,!* 
New  Yorlc,"  Oregon,i5  South  Carolina,"  Texas,"  Vermont,is  West  Virginia.i^ 
and  Wisconsin. 2* 

Stipulation  Declaratory  of  Common  Law. — A  stipulation  in  a  bill  of  lading 
of  the  initial  carrier,  limiting  its  liability  to  loss  occurring  while  the  property  is 
in  its  possession,  is  simply  declaratory  of  the  common  law,^!  for  where  the  con- 
tract is  not  for  through  transportation,  and  is  silent  on  the  subject,  the  initial 
carrier  is  not  liable  for  any  loss  or  damage  which  occurs  after  the  freight  has 


€ral  Springs  Mfg.  Co.  (U.  S.),  16  Wall. 
318,  21  L.  Ed.  297;  St.  Louis  Ins.  Co.  v. 
St  Louis,  etc.,  R.  Co.,  104  U.  S.  146,  26 
L.  Ed.  679;  Myrick  v.  Michigan  Cent.  R. 
Co.,  107  U.  S.  102,  27  L.  Ed.  325,  1  S. 
Ct.    425. 

3.  Where  goods  are  delivered  to  a 
carrier  marked  for  a  particular  desti- 
nation, without  any  directions  as  to 
their  transportation  and  delivery,  the  car- 
rier is  bound  to  transport  them  merely 
to  the  end  of  his  line  if  such  has  been  the 
■custom,  though  the  consignor  was  igno- 
rant of  the  custom.  Hood  v.  New  York, 
■etc.,  R.  Co.,  23  Conn.  1. 

4.  Pittsburg,  etc.,  R.  Co.  v.  Bryant,  36 
Ind.  App.  340,  75  N.  E.  829. 

5.  Where  it  is  apparent,  from  the  bill 
of  lading,  that  the  carrier  assumed  the 
responsibility  of  delivering  the  goods  to 
a  connecting  line,  and  of  safe  transporta- 
tion over  its  own  road  only,  no  further 
responsibility  is  incurred.  IBerg  v.  At- 
chison, etc.,  R.  Co.,  30  Kan.  561,  2  Pac. 
€39. 

6.  Cincinnati,  etc.,  R.  Co.  v.  Greening 
(Ky.),  100  S.  W.  825,  26  R.  R.  R.  235,  49 
Am.  &  Eng.  R.  Cas.,  N.  S.,  235;  Louis- 
ville, etc.,  R.  Co.  V.  Cooper,  13  Ky.  L. 
Rep.  496. 

7.  Taylor  v.  Maine  Cent.  R.  Co.,  87 
Me.   299,   32   Atl.   905. 

8.  Hoffman  v.  Cumberland  Valley  R. 
Co.,   85    Md.    391,   37   Atl.   214. 

9.  Burroughs  v.  Norwich,  etc.,  R.  Co., 
100  Mass.  26,  1  Am.  Rep.  78. 

10.  Black  V.  Ashley,  80  Mich.  90,  44  N. 
W.  1120;  Rickerson  Roller-Mill  Co.  v. 
Grand  Rapids,  etc.,  R.  Co.,  67  Mich.  110, 
34  N.  W.  269;  McEacheran  v.  Michigan 
Cent.  R.  Co.,  101  Mich.  264,  59  N.  W.  612. 

11.  Ortt  V.  Minneapolis,  etc.,  R.  Co.,  36 
Minn.   396,   31   N.   W.   519. 

12.  Gray  v.  Jackson  &  Co.,  51  N.  H.  9, 
12  Am.  Rep.  1. 

13.  One  of  several  connecting  carriers 
may  limit  its  liability  to  damages  sus- 
tained by  the  goods  while  in  its  own 
custody.  Weinberg  v.  Albemarle,  etc., 
R.   Co.,  91  N.   C.  31. 

14.  Wright  V.  Boughton  (N.  Y.),  22 
Barb.   561. 

15.  Tafife  V.  Oregon  R.,  etc.,  Co.,  41 
Ore.  64,  67  Pac.  1015,  68  Pac.  732,  58  L. 
R.   A.   187. 

"  'A  railroad  company  is  a  carrier  of 
goods    for    the    public,'    says    Mr.    Justice 


Field  in  Myrick  v.  Michigan  Cent.  R. 
Co.,  107  U.  S.  102,  27  L.  Ed.  325,  1  S.  Ct. 
425,  'and  as  such  is  bound  to  carry  safely 
whatever  goods  are  intrusted  to  it  for 
transportation,  within  the  course  of  this 
business,  to  the  end  of  its  route,  and 
there  deposit  them  in  a  suitable  place 
for  their  owner's  or  consignees.  If  the 
road  of  the  company  connects  with  other 
roads,  and  goods  are  received  for  trans- 
portation beyond  the  termination  of  its 
own  line,  there  is  superadded  to  its  duty 
as  a  common  carrier  that  of  a  forwarder 
by  the  connecting  line;  that  is,  to  deliver 
safely  the  goods  to  such  line,  the  next 
carrier  on  the  route  beyond.  This  for- 
warding duty  arises  from  the  obligation 
implied  in  taking  the  goods  for  the  point 
beyond  its  own  line.  The  common  law 
imposes  no  greater  duty  than  this.  If 
more  is  expected  from  the  company  re- 
ceiving the  shipment,  there  must  be  a 
special  agreement  for  it.'  "  Tafife  v.  Ore- 
gon R.,  etc.,  Co.,  41  Ore.  64,  67  Pac. 
1015,   68   Pac.   732,  58   L.   R.   A.   187. 

16.  Dunbar  v.  Port  Royal,  etc.,  R.  Co., 
36  S.  C.  110,  15  S.  E.  357,  31  Am.  St.  Rep. 
860;  McMeekin  v.  Southern  Railway,  85 
S.    C.   381,    67   S.    E.   745. 

A  railroad  company  may  relieve  itself 
from  liability  for  damage  to  goods  re- 
ceived for  shipment,  if  the  damage  oc- 
curs on  a  connecting  line,  by  expressly 
so  stipulating  in  the  bill  of  lading.  Hill 
V.  Georgia,  etc.,  R.  Co.,  43  S.  C.  461,  21 
S.    E.    337. 

17.  The  mere  fact  that  a  railroad  com- 
pany receives  goods  marked  for  a  place 
beyond  its  own  line  does  not  import  an 
agreement  to  transport  the  goods  to  the 
destination  named  as  a  common  carrier. 
Hunter  v.  Southern  Pac.  R.  Co.,  76  Tex. 
195,    13    S.   W.   190. 

18.  Morse  v.  Brainerd,  41  Vt.  550. 

19.  Roy  V.  Chesapeake,  etc.,  R.  Co.  (W. 
Va.),  57  S,  E.  39,  26  R.  R.  R.  230,  49 
Am.  &  Eng.  R.  Cas.,  N.  S..  230. 

20.  Detroit,  etc.,  R.  Co.  v.  Farmers', 
etc..   Bank,   20  Wis.   122. 

The  first  or  any  succeeding  one  of 
connecting  carriers  may,  by  contract,  re- 
strict its  liability  to  losses  occurring  on 
its  own  line.  Tolman  v.  Abbot,  78  Wis. 
192,   47   N.   W.   264. 

21.  Stipulation  declaratory  of  common 
law. — Pittsburg,  etc.,  R.  Co.  v.  Mitchell, 
175  Ind.  196,  91  N.  E.  735. 
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left  its  line,22  but  may  by  special  contract  extend  his  liability  so  as  to  cover  a 
safe  delivery  at  the  place  of  destination. ^^ 

Naming  Destination  in  Receipt  Clause  of  Bill  of  Lading. — The  receipt 
clause  in  a  bill  of  lading,  naming  the  destination  of  the  property  to  be  shipped — 
a  point  beyond  the  terminus  of  the  carrier's  line — does  not  impose  on  it  the 
liability  of  a  carrier  beyond  such  terminus,  and  hence  does  not  conflict  with  a 
subsequent  express  stipulation  that  its  liability  as  carrier  shall  cease  at  its 
freight  station  in  the  terminus  of  its  line,  or  with  a  provision  that,  when  necessary 
to  transport  the  property  to  point  of  destination  over  the  line  of  any  other  car- 
rier, delivery  to  such  carrier  may  be  made,  and  the  original  carrier  shall  not  be 
liable  for  the  negligence  of  such  other  carrier.^* 

Receipt  of  Goods  Marked  C.  0.  D. — The  liability  of  an  express  company 
which  receives  goods  for  transportation  over  its  own  and  a  connecting  line  is 
ordinarily  discharged  by  delivery  to  the  connecting  line,  and  such  liability  is  not 
extended  in  this  respect  by  the  fact  that  it  receives  the  goods  marked  "C.  O.  D.,"^ 
where  the  company  gives  a  receipt,  made  out  by  the  shipper  on  one  of  its  blanks, 
furnished  him  for  his  daily  use,  stating  that  the  company  only  undertakes  to  carry 
the  goods  to  the  point  on  its  line  of  destination,  to  there  deliver  them  to  the  other 
company,  and  that  it  will  not  be  liable  for  loss  at  a  point  not  on  its  own  line.^' 

Connecting  Point  Not  Properly  Stated. — Where  a  bill  of  lading  stated  that 
the  initial  carrier  had  received  the  goods  to  be  transported  and  delivered  to  the 
succeeding  carrier,  to  be  forwarded  to  destination,  it  being  expressly  agreed  that 
the  initial  carrier's  responsibility  ceased  on  the  arrival  of  the  goods  at  its  ter- 
minal depot,  where  they  were  to  be  delivered  to  the  connecting  carrier,  such  con- 
tiact,  in  the  absence  of  statute,  limited  the  initial  carrier's  liability  to  loss  ac- 
cruing on  its  own  line,  though  the  blank  in  the  bill  for  the  insertion  of  the  con- 
necting point  was  not  properly  filled,^"  or  left  blank. ^'^ 

§  3693.  English  Rule  as  to  Effect  of  Receipt  of  Goods.— The  English 
rule,  and  by  the  doctrine  of  some  of  the  courts  of  this  country,  such  a  receipt 
of  goods  for  transportation,  without  else  to  indicate  the  intent  of  the  parties 
concerned,  implies,  prima  facie,  an  undertaking  or  contract  upon  the  part  of  the 
carrier  to  convey  them  to  the  point  of  destination,  as  indicated  by  the  direc- 
tion or  consignment,  whether  the  carrier  owns  or  controls  all  the  lines  of  trans- 
portation in  the  route  of  their  travel  or  not.^*    This  is  the  doctrine  in  Illinois,^* 

22.  Morse  v.   Brainerd,   41   Vt.   550.  blank    was    not   filled.     The   written   part 
A  railroad  company,  as  a  common  car-      of  the  contract  provided  for  "fastest  pas- 

rier,  is  liable  for  injuries  that  occur  be-  senger  train  service,  consigned  as  above." 
yond  the  termination  of  its  own  road,  A  stipulation  relieved  the  carrier  from 
only  when  it  stipulates  to  deliver  the  liability  for  loss  or  injury  to  the  prop- 
property  at  a  point  beyond.  Morse  v.  erty,  except  on  its  own  lines.  Held,  that 
Brainerd,  41  Vt.  550.  the  blank  space  for  the  destination  of  the 

23.  Black  v.  Ashley,  80  Mich.  90,  44  N.  goods  was  reserved  for  points  on  car- 
W.    1120.  rier's     own    lines,     and     that   the     written 

24.  Naming  destination  in  receipt  part  of  the  contract  was  a  contract  for 
clause  of  bill  of  lading. — Keller  v.  Balti-  general  carriage,  containing  the  designa- 
more,  etc.,  R.  Co.,  196  Pa.  57,  46  Atl.  261.       tion  of  the  place  of  shipment,   subject  to 

25.  Receipt  of  goods  marked  c.  o.  d. — ■  the  stipulation  as  to  liability,  and  there- 
Gibson  V.  American  Merchants'  Union  fore  the  carrier  was  not  liable  for  losses 
Exp.  Co.  (N.  Y.),  1  Hun  387,  3  Thomp.  on  lines  of  connecting  carriers.  Tafle  v. 
&    C.    501.  Oregon     R.,    etc.,    Co.,     67    Pac.    1015,     68 

26.  Connecting     point      not     properly       Pac.  732,  41  Ore.  64,  58  L,.  R.  A.  187. 
stated. — Nenno  v.  St.  Louis,   etc.,   R.   Co.,  28.   English   rule. — Taffe  v.   Oregon   R., 
105  :\lo.  App.  540,  80  S.  W.  24.                           etc.,    Co.,    41    Ore.    64,    67    Pac.    1015,    68 

27.  Blank  for  destination  not  filled.—  Pac.  732,  58  L.  R.  A.  187;  Morse  v.  Brain- 
A   contract    of   shipment   of    goods     con-      erd,  41  Vt.  550. 

signed  to  New  York  was  made  upon  the  29.   'fhe   rule   is   that   where   goods   are 

carrier's    printed    form    of   bill    of    lading,  delivered   to   a   railway   company,   marked' 

containing  a  blank  space  for  the  place  of  to  a  place  not  upon  the  line  of  its  road, 

destination,   with   directions   not   to   insert  but  beyond   the   same,  with   no   other  di- 

points    not    on    the     carrier's    lines.       The  rections   or  without   any  express   contract 
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Iowa,3o  and  Tennessee.^!  The  distinction  between  the  rules  is  that  by  the  former 
the  duty  implied  is  to  carry  the  goods  to  the  end  of  the  receiving  carrier's  line,  and 
there  to  deliver  them  to  the  next  carrier  in  the  route,  to  be  forwarded  thereby ;  ^^ 
while  by  the  latter  the  duty  implied  is  to  carry  them  through  to  their  destination. 
The  engagement,  of  course,  may  be  varied  in  either  case,  by  express  contract, 
or  the  circumstances  attending  the  shipment  may  raise  a  different  obligation  by 
implication ;  and  thus,  in  order  to  exempt  a  carrier  beyond  its  own  lines,  under 
the  English  rule,  there  must  be  an  express  or  implied  limitation  or  restriction  of 
primary  liability;  and  to  enlarge  the  liability,  under  the  American  rule,  there 
must  be  an  express  or  implied  undertaking  to  that  effect,  aside  from  the  mere 
receipt  of  the  goods  destined  to  a  point  beyond  the  route  of  its  own  aitthority. 
The  so-called  American  rule  is  perhaps  better  grounded  in  equal  justice  towards 
the  shipper  and  carrier,  and  in  public  policy,  and  is  therefore  preferable  upon 
principle,  as  well  as  by  the  preponderance  of  American -authority.^* 

Refusal  of  Connecting'  Carrier  to  Receive  Shipment. — Under  the  English 
rule  it  is  no  excuse  for  failure  to  receive  shipment  that  the  connecting  road  refused 
to  receive  the  freight  and  advance  the  charges  due  and  paid  by  the  company  sued.^* 

Bills  of  Lading  Received  by  Consignor  from  Connecting  Lines. — Where 
the  consignor  of  property  which  a  railroad  company  agreed  to  transport  from 
one  point  to  another,  partially  over  connecting  lines,  signed  and  received  from 
the  connecting  lines  bills  of  lading  in  which  they  assumed  all  liability,  there  was 
sufficient  evidence  that  the  consignor  did  not  regard  the  initial  carrier  as  having 
assumed  a  carrier's  liability  for  the  entire  distance.^^ 

Shipping  Over  Each  Road  under  Separate  Contract. — The  fact  that  the 
destination  of  a  shipment  received  by  a  railroad  for  transportation  is  beyond 
its  own  line,  or  that  it  was  received  from  another  carrier  to  be  transported  to  a 
point  on  it?  own  line,  does  not  create  any  joint  responsibility  between  the  con- 
necting carriers,  where  the  shipment  over  each  is  under  a  separate  contract  which 
limits  its  liability  for  loss  or  injuries  to  such  as  may  occur  on  its  own  line.^^ 

Shipper  Having  Knowledge  of  Usage  of  Carrier  to  Deliver  Goods  at 
Terminus  and  Collect  Charges  Over  Its  Own  Road  Only. — Although  a  rail- 
road company  received  goods  marked  and  destined  to  a  point  beyond  the  terminus 
of  its  own  line,  and  did  not  expressly  limit  its  liability  to  carry  the  goods  to  such 
terminus,  if  the  company  shows  that  it  was  its  unvarying  usage  to  deliver 
the  goods  at  the  terminus  of  its  road ;    and  that  it  only  undertook  to  transport 

as   to   the   place   of   deliver}',  the   law   will  32.    Michigan    Cent.    R.    Co.    v.    Mineral 

imply  an  undertaking  on  the  part  of  the  Springs   Mfg.   Co.    (U.    S.),   16   Wall.   318, 

carrier  to  transport  and  deliver  the  goods  21  L.  Ed.  297. 

at   the   place   to   which   they   are   marked.  33.  Tafife  v.  Oregon  R.,  etc.,  Co.,  41  Ore. 

Milwaukee,   etc.,    R.   Co.   v.   Smith,   74   Til.  64,  67  Pac.  1015,  68  Pac.  732,  58  L.  R.  A. 

197.  187. 

30.  A  carrier's  undertaking  to  transport  34.  Refusal  of  connecting  carrier  to  re- 
goods  delivered  to  it  to  their  destination  ceive  shipment. — A  railroad  company  re- 
may  be  implied  from  the  circumstances  ceived  freight  for  carriage  and  delivery 
of  the  delivery  and  acceptance,  as  well  at  a  point  beyond  its  line  on  a  connect- 
as  expressed;  and  in  either  case  its  re-  ing  road.  In  the  absence  of  a  special 
sponsibility  for  the  safety  of  the  goods  contract  limiting  the  responsibility,  the 
is  the  same.  Aiken  v.  Chicago,  etc.,  R.  company  receiving  the  freight  is  bound 
Co.,   68   Iowa  363,  27  N.  W.  281.  to   deliver  it  at  its   destination.     It  is   no 

Receipt  of  a  carrier  for  goods  directed  excuse  for  not  doing  so,  that  the  con- 
to  a  place  beyond  his  professed  termini  necting  road  refused  to  receive  the 
is  prima  facie  evidence  of  a  contract  to  freight  and  advance  the  charges  due  and 
deliver  at  such  place.  Angle  &  Co.  v.  paid  by  the  company  sued.  Railroad  v. 
Mississippi,  etc.,  R.  Co.,  9   Iowa  487.  Stockard,   58  Tenn.    (11    Heisk.)    568. 

31.  Where  a  railroad  company,  with-  35.  Bills  of  lading  received  by  con- 
out  contracting  for  restricted  liability,  re-  signor  from  connecting  lines. — Hartley 
ceives  goods  consigned  to  a  point  be-  y,  St.  Louis,  etc.,  R.  Co.,  115  Iowa  612, 
yond  its  terminus  but  on  the  line  of  a  89  N.  W.  88,  1  R.  R.  R.  569,  24  Am.  & 
connecting   route,   it   is   bound   to    deliver  Eng.  R.  Cas.,  N.  S.,  569. 

them     at    their     destination.       Louisville,  36.    Shipment    over    each     road    under 

etc.,    R.    Co.   V.   Campbell,    54  Tenn.     (7      separate      contract.— McGuire       v.     Great 
Heisk.)    253.  Northern   R.   Co.,   153   Fed.   434. 
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over  its  own  line;  and  that  this  fact  was  known  to  the  shipper,  and  if,  more- 
over, it  charged  the  shipper  freight,  and  collected  it  from  him  for  transportation 
over  its  own  road  only,  such  facts  would  be  sufficient  to  rebut  the  inference  of 
an  implied  contract  to  carry  the  freight  to  its  destination  and  deliver  it  to  the 
consignee.3'^ 

§§  3694-3711.  Carrier  Contracting  to  Carry  Beyond  Its  Own  Line — 
§  3694.  In  General. — A  common  carrier  which  contracts  to  convey  goods  be- 
yond its  own  line  may  in  the  contract  restrict  its  liability  for  such  goods  to  the  time 
they  are  on  its  own  line,^*  since  a  common  carrier  is  not  bound  in  law  to  transport 
goods  beyond  its  terminus.  This  doctrine  prevails  in  Arkansas,^^  Georgia,** 
Illinois,''!  Indiana,*^  lowa,*^  Michigan,-**  Minnesota,*^  Missouri,*^  Ne- 
braska,*'' Tennessee  *®  and  Texas. *^ 


37.  Shipper  having  knowledge  of  usage 
of  carrier  to  deliver  goods  at  terminus 
and  collect  charges  over  its  own  road 
only. — Western,  etc.,  Railroad  v.  McEl- 
wee,  53  Tenn.   (6  Heisk.)   208. 

38.  Carrier  contracting  to  carry  beyond 
its  own  line. — Wabash  R.  Co.  v.  Harris 
&  Co.,  55   111.  App.  159. 

39.  A  railroad  company,  in  giving  s.  bill 
of  lading  for  the  transportation  of  goods 
over  its  own  line  and  other  connecting 
lines,  or  other  public  means  of  carriage, 
may  contract  against  liability  for  loss  of 
or  damage  to  the  goods  happening  be- 
yond the  termination  of  its  own  line. 
Taylor,  etc.,  Co.  v.  Little  Rock,  etc.,  R. 
Co.,  32  Ark.   393,  29   Am.   Rep.  1. 

40.  Central,  etc.,  R.  Co.  v.  Murphey,  116 
Ga.  863,  43  S.  E.  265,  60  L.  R.  A.  817; 
Central  R.,  etc.,  Co.  v.  Avant,  80  Ga.  195, 
5  S.  E.  78;  McElveen  v.  Southern  R.  Co., 
109   Ga.   249,   34   S.   E.   281. 

41.  Chicago,  etc.,  R.  Co.  v.  Chapman, 
133  111.  96,  24  N.  E.  417,  42  Am.  &  Eng. 
R.  Cas.  392,  affirming  30  111.  App.  504; 
Michigan  Cent.  R.  Co.  v.  Chicago  Elect. 
Vehicle  Co.,  124  111.  App.  158;  Wabash 
R.  Co.  V.  Harris  &  Co.,  55  111.  App.  159; 
Field  V.  Chicago,  etc.,  R.  Co.,  71  111.  458; 
Illinois  Match  Co.  v.  Chicago,  etc.,  R.  Co., 
250  111.  396,  95  N.  E.  492,  reversing  153 
111.  App.  568:  Elgin,  etc.,  R.  Co.  v.  Bates 
Mach.  Co.,  98  111.  App.  311,  affirmed  in 
200  HI.  636,  66  N.  E.  326,  93  Am.  St.  Rep. 
218. 

A  carrier  may  by  express  contract  ob- 
ligate itself  to  deliver  at  destination  be- 
yond its  own  line,  and  may  also  limit  its 
liability  to  such  damage  or  loss  as  occurs 
on  such  line.  Coats  v.  Chicago,  etc.,  R. 
Co.,    87    N.    E.    929,    239    111.    154. 

42.  Pittsburg,  etc.,  R.  Co.  v.  Bryant,  36 
Ind.  App.  340,  75  N.  E.  829. 

43.  Hartley  v.  St.  Louis,  etc.,  R.  Co., 
115  Iowa  612,  89  N.  W.  88.  1  R.  R.  R.  569, 
24  Am.  &  Eng.  R.  Cas.,  X.  S.,  569. 

44.  Black  v.  Ashley,  80  Mich.  90,  44  N. 
W.    1120. 

45.  The  obligation  of  a  carrier  to  carry 
goods  beyond  its  own  line  being  a  mat- 
ter of  contract,  and  not  of  legal  duty,  if 
he  contracts  for  through  transportation, 
he  may  limit  his  responsibility  to  his 
own  line.  Dodge  v.  Chicago,  etc.,  R.  Co., 
Ill   Minn.   123,   126   N.  W.   627. 

46.  Miller  v.  Missouri,  etc.,  R.  Co.,  lo'i 


Mo.   App.   638,   138   S.  W.  902.     See  post, 
"Missouri,"   §   3701. 

47.  Although  a  railroad  company  en- 
ters into  a  joint  contract  with  another 
company  for  the  transportation  of  goods 
to  a  point  beyond  the  end  of  its  own 
line,  it  is  competent  for  it  to  enter  into 
an  express  contract  with  the  shipper  lim- 
iting its  liability  to  the  transportation  of 
the  property  over  its  own  line.  Fremont, 
etc.,  R.  Co.  V.  New  York,  etc.,  R.  Co.,  92 
N.  W.  131,  66  Neb.  159,  59  L.  R.  A. 
939.  See  post,  "Express  Contract,"  § 
3724. 

48.  East  Tennessee,  etc.,  R.  Co.  v. 
Brumley,  73  Tenn.  (5  Lea)  401,  6  Am.  & 
Eng.  R.  Cas.  356;  Dillard  Bros.  v.  L.  & 
N.  R.  Co.,  70  Tenn.  (2  Lea)  288;  Mem- 
phis, etc.,  R.  Co.  V.  Holloway,  68  Tenn. 
(9  Baxt.)  188;  Louisville,  etc.,  R.  Co.  v. 
Campbell,  54  Tenn.  (7  Heisk.)  253;  Mer- 
chants' Despatch  Transp.  Co.  v.  Bloch, 
86  Tenn.  (2  Pickle)  392,  6  S.  W.  881,  6 
Am.  St.  Rep.  847;  Bird  v.  Railroads,  99 
Tenn.  (15  Pickle)  719,  42  S.  W.  451,  63 
Am.  St.   Rep.  856. 

The  first  carrier  has  the  legal  right,  at 
its  election,  to  undertake  the  transporta- 
tion of  the  goods  to  the  terminus  of  its 
own  line  merely,  or  to  their  ultimate 
destination.  It  is  under  no  legal  obliga- 
tion, in  the  first  instance,  to  transport 
them  beyond  the  end  of  its  own  line, 
and,  for  that  reason,  it  is  authorized  in 
law,  when  contracting  for  through  trans- 
portation, to  limit  its  liability  to  losses 
occurring  on  its  own  line.  Merchants' 
Despatch  Transp.  Co.  v.  Bloch,  86  Tenn. 
(2  Pickle)  392,  6  S.  W.  881,  6  Am.  St. 
Rep.  847;  East  Tennessee,  etc.,  R.  Co.  v. 
Brumley,  73  Tenn.  (5  Lea)  401,  6  Am.  & 
Eng.  R.  Cas.  356;  Dillard  Bros.  v.  L.  & 
N.  R.  Co.,  70  Tenn.  (2  Lea)  288;  Tele- 
graph Co.  V.  Munford,  87  Tenn.  189,  10 
S.  W.  318,  2  L.  R.  A.  601;  Bird  v.  Rail- 
roads, 99  Tenn.  (15  Pickle)  719,  42  S.  W. 
451,   63   Am.   St.   Rep.  856. 

Delivery  to  succeeding  carrier. — A  con- 
dition in  a  bill  of  lading  providing  that 
the  carrier's  liability  shall  cease  upon  de- 
livery to  the  carrier  over  whose  connect- 
ing line  the  freight  is  to  be  shipped  is 
valid.  T.  &  P.  R.  Co.  v.  Rogers  (Tenn.), 
3   S.  W.  660. 

49.  A  common  carrier  may  stipulate  in 
a  contract  of  shipment  to  a  point  beyond 
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Public  Policy. — Where  a  common  carrier  contracts  to  transport  goods  from 
one  point  to  another,  necessarily  over  connecting  lines,  it  is  not  prevented  on 
grounds  of  public  policy  from  contractually  limiting  its  liability  for  the  negli- 
gence of  the  connecting  carriers.^"    Aliter  in  Kentucky. ^^ 

§§  3695-3696.  Effect  of  Federal  Statutes— §  3695.  Prior  to  Hep- 
burn Act. — As  to  interstate  through  shipments  made  by  an  initial  carrier  before 
the  amendment  of  the  interstate  commerce  act  (Act  Feb.  4,  1887,  c.  104,  24  Stat. 
'586  [U.  S.  Comp.  St.  1901,  p.  3169],  as  amended  by  Act  June  29,  1906,  c.  3591, 
§  7,  34  Stat.  593  [U.  S.  Comp.  St.  Supp.  1907,  p.  906]),  forbidding  the  limita-, 
lion  by  an  initial  carrier  of  its  liability  as  insurer  where  it  contracts  to  carry 
though,  it  could  limit  its  liability  as  insurer  for  a  consideration  such  as  a  reduced 
rate  of  freight.^^ 

§  3696.  Under  Hepburn  Act. — A  carrier  may  not  by  contract  limit  the  lia- 
bilities imposed  on  it  by  Interstate  Commerce  Act  (Act  Feb.  4,  1887,  c.  104,  24 
Stat.  386  ( [U.  S.  Comp.  St.  1901,  p.  3169] )  §  20,  as  amended  by  Act  June  29, 
1906,  c.  3591,  §  7,  34  Stat.  593  U.  S.  Comp.  St.  Supp.  1909,  p._1163),  making  the 
initial  carrier  of  an  interstate  shipment  liable  for  any  loss  or  injury  thereto  caused 


its  line  that  it  shall  be  released  from  li- 
ability after  the  goods  have  left  its  road. 
McCarn  v.  International,  etc.,  R.  Co.,  84 
Tex.  352,  19  S.  W.  547,  31  Am.  St.  Rep. 
51,  16  L.  R.  A.  39,  following  Texas,  etc., 
R.  Co.  V.  Adams,  78  Tex.  372,  14  S.  W. 
666,  22  Am.  St.  Rep.  56;  disapproving 
Gulf,  etc.,  R.  Co.  V.  Vaughn,  4  Texas 
App.  Civ.  Cas.,  §  182,  16  S.  W.  775;  Gulf, 
etc.,  R.  Co.  V.  Golding,  3  Texas  App.  Civ. 
Cas.,  §  33;  St.  Louis,  etc.,  R..  Co.  v.  Fra- 
zar,  43  Tex.  Civ.  App.  585,  97  S.  W.  325; 
Missouri  Pac.  R.  Co.  v.  Creath,  3  Texas 
App.  Civ.  Cas.,  §  83;  Texas,  etc.,  R.  Co. 
V.  Logan,  3  Texas  App.  Civ.  Cas.,  §  186; 
Texas  Exp.  Co.  v.  Dupree,  2  Texas  App. 
Civ.  Cas.,  §  318;  Texas,  etc.,  ^.  Co.  v. 
Scrivener,  2  Texas  App.  Civ.  Cas.,  §  328; 
Rogers  v.  Missouri,  etc.,  R.  Co.  (Tex. 
Civ.  App.),  28  S.  W.  1024;  Houston,  etc., 
R.  Co.  V.  Park,  1  Texas  App.  Civ.  Cas., 
§  332;  International,  etc.,  R.  Co.  v. 
Thornton,  3  Tex.  Civ.  App.  197,  22  S.  W. 
67.  See,  to  the  same  effect.  Gulf,  etc.,  R. 
Co.  V.  Baird,  75  Tex.  256,  12  S.  W.  530; 
Gulf,  etc.,  R.  Co.  V.  Looney,  85  Tex.  158, 
19  S.  W.  1039,  34  Am.  St.  Rep.  787,  16  L. 
R.  A.  471;  Harris  v.  Howe,  74  Tex.  534, 
12  S.  W.  224,  15  Am.  St.  Rep.  862,  5  L. 
R.  A.  777;  Hunter  v.  Southern  Pac.  R. 
Co.,  76  Tex.  195,  13  S.  W.  190;  Ft.  Worth, 
etc.,  R.  Co.  V.  Williams,  77  Tex...  121,  13 
S.  W.  637;  McCarty  v.  Galveston,  etc.,  R. 
Co.,  79  Tex.  33,  15  S.  W.  164;  Interna- 
tional, etc.,  R.  Co.  V.  Startz,  97  Tex.  167, 
77  S.  W.  1,  reversing  74  S.  W.  1118;  Gulf, 
etc.,  R.  Co.  V.  Gatewood,  79  Tex.  89,  14 
S.  W.  913,  10  L.  R.  A.  419;  Houston,  etc., 
Nav.  Co.  V.  Insurance  Co.,  89  Tex.  1,  32 
S.  W.  889,  30  L.  R.  A.  713,  59  Am.  St. 
Rep.  17,  leversing  31  S.  W.  560.  _ 

A  carrier  may  limit  its  liability  to  its 
own  line  in  a  contract  for  a  through  ship- 
ment to  a  point  on  another  carrier's  line. 


Galveston,  etc.,  R.  Co.  v.  Short  (Tex.  Civ. 
App.),  25  S.  W.  142;  Gulf,  etc.,  R.  Co.  v. 
Thompson  (Tex.  Civ.  App.),  21  S.  W. 
186. 

Partnership  between  roads. — A  railway 
company  has  the  right  to  limit  its  liabil- 
ity to  its  own  line,  and  is  not  liable  for 
injuries  received  on  anotlier  line  of  rail- 
way, if  there  is  no  partnership  existing 
between  them.  Texas,  etc.,  R.  Co.  v. 
Hawkins  (Tex.  Civ.  App.),  30  S.  W.  1113. 
See  post,  "Connecting  Carriers  Which 
Are   Partners,"   §   3713. 

50.  Public  policy. — Illinois. — Lehigh  Val- 
ley Transp.  Co.  v.  Pillsbury-Washburn 
Flour  Mills  Co.,  92  111.  App.  628;  Elgin, 
etc.,  R.  Co.  V.  Bates  Mach.  Co.,  98  111. 
App.  311,  affirmed  in  66  N.  E.  326,  200  111. 
636,   93  Am.   St.   Rep.  218. 

Iowa. — Hartley  v.  St.  Louis,  etc.,  R. 
Co.,  115  Icv/a  612,  89  N.  W.  88,  1  R.  R. 
R.  569,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  569. 

Michigan. — Kibby  v.  Michigan  Cent.  R. 
Co.,   142   Mich.   313,   105   N.  W.   769. 

Missouri. — Eckles  v.  Missouri  Pac.  R. 
Co.,  112  Mo.  App.  240,  87  S.  W.  99. 

Ohio. — Stevens  v.  Lake  Shore,  etc.,  R. 
Co..  20  O.  C.  C.  41,  11  O.  C.  D.  168. 

Tennessee. — Bird  v.  Railroads,  99  Tenn. 
(15  Pickle)  7-19,  42  S.  W.  451,  63  Am.  St. 
Rep.    856. 

51.  A  stipulation,  in  a  contract  by  an 
initial  carrier  for  through  shipment  over 
connecting  carriers,  that  the  initial  car- 
rier shall  not  be  liable  for  loss  or  dam- 
age occurring  on  the  connecting  line  is 
void  as  against  public  policy,  as  the  ini- 
tial carrier  can  not  exempt  itself  from 
liability  for  the  act  of  its  agent.  Ireland 
V.  Mobile,  etc.,  R.  Co.,  49  S.  W.  188,  453, 
20   Ky.   L.   Rep.   1586,  105   Ky.  400. 

52.  Prior  to  Hepburn  Act. — Blackmer, 
etc.,  Pipe  Co.  v.  Mobile,  etc.,  R.  Co.,  137 
Mo.  App.   479,   119   S.  W.  1. 
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by  any  connecting  carrier,  because  of  the  rate  charged  for  the  transportation.^* 
Act  Cong.  June  29,  1906,  c.  3591,  34  Stat.  584  (U.  S.  Comp.  St.  Supp.  1907,  p. 
892),  the  Hepburn  act,  is  declaratory  of  the  common  law  when  it  makes  a  carrier 
responsible  for  loss  or  damage  occurring  on  its  line  or  that  of  a  connecting  car- 
rier, but  is  derogatory  thereto  when  it  forbids  and  annuls  contracts  exempting  the 
initial  carrier  from  liability  for  loss  or  damage  occurring  upon  the  line  of  a  con- 
necting carrier.^*  The  act  makes  void  all  contracts  by  an  initial  carrier  limiting 
the  liability  of  a  connecting  carrier.^^  ^  contract  for  an  interstate  shipment  of 
goods,  limiting  the  liability  of  the  carrier  to  loss  occurring  while  the  goods  were 
in  its  possession  and  the  damages  to  a  stated  amount,  is  void  in  these  particulars 
and  can  not  affect  the  shipper's  right  to  recover  for  their  loss.^^ 

Unauthorized  Diversion  by  Intermediate  Carrier.^Under  the  Act  of  Cong. 
Feb.  4,  1887,  as  amended  by  the  Carmack  amendment  of  June  29,  1906,  an  initial 
carrier,  under  a  contract  of  shipment  of  a  car  load  over  specified  connecting  lines, 
is  liable  for  loss  following  unauthorized  diversion  of  the  shipment  from  the  spec- 
ified route  by  the  second  carrier,  though  the  contract  purported  to  limit  liability 
to  an  agreed  valuation.^''  Under  the  Hepburn  act  (Act  Cong.  June  29,  1906,  c. 
3591,  34  Stat.  595  [U.  S.  Comp.  St.  Supp.  1909,  p.  1166])  a  bill  of  lading  issued 
after  the  taking  effect  of  such  act  for  goods  to  be  transported  from  a  point  in 
one  state  to  a  point  in  another  state  is  of  no  effect,  in  so  far  as  it  stipulates  a 
limitation  of  such,  carrier's  liability  to  loss  occurring  on  its  own  line.^^    The  act 


53.  Under  Hepburn  Act. — Central,  etc., 
R.  Co.  V.  Sims,  169  Ala.  295,  53  So.  826; 
St.  Louis,  etc.,  R.  Co.  v.  Grayson,  89  Ark. 
154,  115   S.  W.  933. 

54.  Southern  Pac.  Co.  v.  Crenshaw 
Bros.,   5    Ga.   App.   675,   63   S.   E.   855. 

Interstate  Commerce  Act  Feb.  4,  1887, 
c.  104,  §  20,  24  Stat.  386  (U.  S.  Comp.  St. 
1901,  p.  3169),  as  amended  bv  Act  Cong. 
June  29,  1906,  c.  3591,  §  7,  34  Stat.  593  (U. 
S.  Comp.  St.  Supp.  1907,  p.  906),  provid- 
ing that  a  carrier,  on  receiving  property 
for  interstate  transportation,  shall  issue 
a  bill  of  lading  therefor,  and  be  liable  to 
the  holder  for  any  loss,  and  no  contract 
shall  exempt  the  carrier  from  the  liabil- 
ity imposed,  abrogates  the  common-law 
rule  that  each  carrier  is  liable  for  the 
losses  occurring  on  its  own  line,  and 
makes  the  initial  carrier  liable  for  losses 
occurring  on  the  lines  of  connecting  car- 
riers, and  forbids  it  from  exempting  it- 
self by  agreement  from  such  liability. 
Judgment,  111  N.  Y.  S.  235,  59  Misc.  Rep. 
431,  reversed  in  Greenwald  v.  Weir,  115 
N.  Y.  S.  311,  130  App.  Div.  696,  appli- 
cation denied  to  resettle  order  116  N.  Y. 
S.    172,    131    App.    Div.    568. 

55.  The  Hepburn  amendment  (Act 
June  29,  1906,  c.  3591,  §  7,  34  Stat.  593 
[U.  S.  Comp.  St.  Supp.  1907,  p.  906])  to 
the  interstate  commerce  act  (Act  Feb.  4, 
1887,  c.  104,  §  20,  24  Stat.  386  [U.  S. 
Comp.  St.  1901,  p.  3169])  makes  inter- 
state carriers  liable  for  loss  or  injury  to 
property  caused  by  it,  prohibits  contracts 
exempting  the  carrier  from  the  liability 
thereby  imposed,  and  provides  that  the 
carrier  issuing  the  freight  receipt  or  bill 
of  lading  may  recover  from  the  carrier 
on  whose  line  the  injury  occurred  any 
damages  it  may  be  required  to  pay  the 
owner.     Held,   that  the  act  made   invalid 


all  contracts  limiting  a  carrier's  liability 
for  loss  of  freight,  and  an  initial  carrier 
could  not  contract  to  limit  the  liability 
of  a  connecting  carrier.  Kansas,  etc.,  R. 
Co.  V.  Carl,  91  Ark.  97,  121  S.  W.  933. 

56.  Southern  Exp.  Co.  v.  Meyer,  94 
Ark.  103,  125  S.  W.  642. 

57.  Unauthorized  diversion  by  inter- 
mediate carrier. — Drake  v.  Nashville,  etc., 
R.    Co.,   125  Tenn.   627,   148   S.   W.   214. 

58.  Mississippi. — Southern  Pac.  R.  Co.  v. 
Lyon  &  Co.  (Miss.),  54  So.  784,  overrul- 
ing suggestion  of  error,  S.  C,  99  Miss. 
186,  54  S«.  728,  34  L.  R.  A.,  N.  S.,  334, 
Ann.  Cas.  1913D,  800. 

Texas. — Pecos,  etc.,  R.  Co.  v.  Crews 
(Tex.  Civ.  App.),  139  S.  W.  1049;  Inter- 
national, etc.,  R.  Co.  V.  Wilbourne  (Tex. 
Civ.  App.),  115   S.  W.  111. 

The  initial  carrier  issued  at  New  Or- 
leans a  bill  of  lading  reciting  that  it  had 
received  two  cars  of  fruit  to  be  trans- 
ported by  them  and  by  steamers,  railroao 
companies,  or  forwarding  lines  with 
which  it  connected  to  Waco,  Tex.,  with 
as  reasonable  dispatch  as  its  general  busi- 
ness permitted;  the  consignment  being 
to  Waco  via  a  named  line  at  Houston. 
Another  provision  limited  the  initial  car- 
rier's liability  to  injuries  happening  on 
its  own  line.  Rate  Act  (Act  Cong.  June 
29,  1906,  c.  3591,  34  Stat.  593  [U.  S. 
Comp.  St.  Supp.  1909,  p.  1164J)  §  7, 
amending  the  interstate  commerce  act 
(Act  Feb.  4,  1887,  c.  104,  §  20,  34  Stat. 
386  [U.  S.  Comp.  St.  1901,  p.  3169]), 
makes  any  common  carrier  receiving 
property  for  transportation  from  a  point 
in  one  state  to  a  point  in  another  state 
liable  for  injury  caused  by  it  or  any  car- 
rier over  whose  lines  the  property  passes, 
and  forbids  the  exemption  of  the  initial 
carrier     from    liability     by    any     contract. 
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is  not  retroactive,^^  and  did  not  as  to  interstate  shipments  displace  the  previously 
existing  Kansas  statute  (Geh.  St.  Kan.  1901,  §  5987),  prohibiting  a  railroad  com- 
pany, except  as  otherwise  provided  by  regulation  of  the  Board  of  Railway  Com- 
missioners from  limiting  its  common-law  liability  as  a  carrier.^" 

Delay  in  Transportation  of  Cattle. — Under  Hepburn  act  (Act  June  29, 
1906,  c.  3591,  §  7,  34  Stat.  593  [U.  S.  Comp.  St.  Supp.  1909,  p.  1167] ),  making  a 
carrier  liable  for  damages  to  an  interstate  shipment  caused  on  its  own  or  a  con- 
necting line,  and  providing  that  no  contract  or  regulation  shall  exempt  it  from 
such  liability,  an  initial  carrier  is  liable  for  its  own  negligence  or  that  of  connect- 
ing carriers  resulting  in  delay  in  the  transportation  of  cattle  by  reason  of  which 
they  failed  to  reach  their  destination  within  a  reasonable  time,  whether  they  were 
shipped  under  an  oral  or  under  a  written  contract  attempting  to  limit  the  carrier's 
liability  for  its  own  acts  or  delays  occurring  on  its  own  line.^^ 

§§  3697-3705.  Effect  of  State  Statutes— §  3697.  In  General.— State 

statutes  prohibiting  carriers  from  limiting. their  common-law  liability  do  not  apply 
to  a  stipulation  limiting  the  carrier's  liability  to  safe  carriage  over  its  own  lines, 
since  the  carrier  was  under  no  obligation  at  common  law  to  undertake  to  carry 
beyond  its  own  line.^^ 

§  3698.  Georgia.— The  remedy  afforded  by  Civil  Code  1895,  §  2298,  can  be 
waived  by  special  contract  between  the  consignor  and  the  initial  railroad,  and 
when  so  waived  the  consignee's  remedy  is  on  the  common-law  liability  of  carriers 
over  whose  lines  the  shipment  is  made.^s 

§  3699.  Illinois.— Rev.  St.  of  Illinois  1874,  c.  114,  §  82,  prohibiting  carriers 
from  limiting  their  common-law  liability,  does  not  apply  to  contracts  limiting  the 
liability  of  a  carrier  to  its  own  line.^* 


Another  paragraph  provides^  for  recovery- 
over  by  it  against  the  carrier  on  whose 
lines  the  injury  occurred.  Held  that  the 
bill  of  lading  was  for  a  through  ship- 
ment from  New  Orleans  to  Waco,  though 
it  named  intermediate  lines  over  which 
the  shipment  was  to  pass,  so  that  the  in- 
itial carrier  could  not  limit  its  liability 
to  negligence  on  its  own  line.  Kemendo 
V.  Fruit  Dispatch  Co.  (Tex.  Civ.  .\pp.), 
131  S.  W.  73. 

59.  Defendant,  a  carrier  operating  a 
line  of  vessels  between  New  York  and 
Colon,  and  a  line  of  railroad  from  Colon 
to  Panama,  contracted  with  plaintiff  to 
transport  certain  articles  from  New  York 
to  Colon  to  be  there  delivered  to  a  con- 
necting carrier.  The  contract  provided 
that,  if  they  were  delivered  to  any  other 
carrier  for  transportation  to  the  ultimate 
destination,  the  carrier  selected  should 
be  the  agent  of  the  owner,  and  that  the 
Hability  of  each  carrier  should  be  termi- 
nated by  proper  delivery  to  the  succeed- 
ing carrier;  that  the  bill  of  lading  was 
signed  for  the  different  carriers  sever- 
ally; that  only  the  carrier  in  whose  ac- 
tual custody  the  goods  were  at  the  time 
of  any  loss,  damage,  or  delay  should  be 
responsible  therefor;  and  that  the  re- 
ceipt of  any  carrier  for  the  goods  should 
be  prima  facie  evidence  of  the  condition 
in  which  he  received  them.  The  contract 
named  a  through  rate,  not  to  be  prepaid, 
but   of  which  each  carrier  was  to  collect 


his  portion  from  the  succeeding  carrier, 
the  full  amount  to  be  collected  by  the 
terminal  carrier  from  the  consignee.  The 
contract  did  not  provide  who  should  be 
the  carriers  beyond  the  end  of  defend- 
ant's route,  and  it  selected  the  carrier  to 
continue  the  transportation.  The  con- 
tract was  made  prior  to  the  enactment  of 
the  Hepburn  act,  making  the  initial  car- 
rier of  goods  for  transportation  from  one 
state  to  another  liable  for  transportation 
to  their  destination.  Held,  that  defend- 
ant was  only  bound  to  deliver  at  the  end 
of  its  route  to  some  other  competent  car- 
rier for  transportation,  and  that  there- 
upon its  liability  ceased,  as  under  Civ. 
Code,  §  2301,  if  a  common  carrier  ac- 
cepts freight  for  a  place  beyond  its  usual 
route,  he  must,  unless  he  stipulates  other- 
wise, deliver  to  some  other  carrier  and 
his  responsibility  thereupon  ceases. 
Schwartz  v.  Panama  R.  Co.,  303  Pac.  196, 
155   Cal.   742. 

60.  Atchison,  etc.,  R.  Co.  v.  Rodgers,  16 
N.  Mex.  120,  113  Pac.  805. 

61.  Delay  in  transportation  of  cattle 

Chicago,  etc.,  R.  Co.  v.  Miles,  93  Ark.  573, 
133   S.   W.   775,   134   S.   W.   1043. 

62.  Effect    of    state  statutes.— Chicago, 
etc.,  R.  Co.  -v.  Church,  13  111.  App.  17. 

63.  Kavanaugh    &    Co.   v.    Southern    R. 
Co.,  120  Ga.  63,  47  S.  E.  536. 

64.  Chicago,  etc.,   R.  Co.  v.  Church,  12 
111.  App.  17. 
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§  3700.  Iowa. — Code,  §  2074,  providing  that  no  contract  shall  exempt  a  rail- 
way corporation  from  a  liabihty  which  would  have  existed  had  no  contract  been 
made,  does  not  invalidate  the  limitation  of  liabihty  in  a  contract  by  which  a  rail- 
road company  contracted  to  transport  property  from  one  point  to  another,  neces- 
sarily involving  the  use  of  connecting  lines,  and  by  the  same  instrument  provided 
that  it  should  not  be  liable  for  negligence  of  such  connecting  carriers.*^ 

§  3701.  Missouri.— Under  Rev.  St.  1889,  §  944  (Laws  1879,  p.  171),  Rev. 
St.,  1899,  §  5222,  a  railroad  company  can  not  contract  for  a  through  shipment  to 
a  point  beyond  its  own  line  and  at  the  same  time  exempt  itself  from  liability  for 
negligence  of  the  connecting  carrier.^*  This  section  is  not  unconstitutional.*^ 
Where  an  initial  carrier  contracts  for  a  through  shipment,  the  connecting  carriers 
are  regarded  as  its  agents  making  it  liable  for  their  negligence,  notwithstanding  a 
provision  in  a  contract  exempting  it  from  liability  beyond  its  line.*^ 

Contract  Limited  to  End  of  Carrier's  Route. — Under  Rev.  St.  1899,  §  5222 
(Ann.  St.  1906,  p.  2718),  making  the  carrier  receiving  the  property,  or  the  rail- 
road company  issuing  bills  of  lading,  liable  for  damage  caused  by  the  negligence 
of  any  other  carrier  over  whose  lines  the  property  passes,  the  initial  carrier  may 
escape  liability  for  injuries  beyond  its  own  line  by  agreeing  to  transport  only  to 
its  terminus,*^  and  it  is  immaterial  that  the  intention  is  to  ship  beyond  the  ter- 
minus of  the  carrier,  and  the  bill  of  lading  so  indicates,''^**  but  is  liable  when  it 
contracts  to  carry  to  a  destination  beyond  its  own  line.'^^    Under  Rev.  St.  1899,  § 


65.  Hartley  v.  St.  Louis,  etc.,  R.  Co., 
115  Iowa  612,  89  N.  W.  88,  1  R.  R.  R. 
569,   24  Am.   &  Eng.   R.   Cas.,   N.   S.,   569. 

66.  State  Nat.  Bank  v.  Chicago,  etc.,  R. 
Co.,  72  Mo.  App.  83;  Nenno  v.  St.  Louis, 
etc.,  R.  Co.,  105  Mo.  App.  540,  80  S.  W.  24. 

Goods  were  delivered  to  a  carrier  for 
shipment  to  a  point  outside  of  the  state. 
Before  the  shipment  was  made,  the  ship- 
per inquired  of  the  agent  of  the  carrier 
whether  it  carried  goods  to  that  place,  and 
was  informed  that  it  did.  The  carrier  is- 
sued a  bill  of  lading  which  indicated  the 
place  of  destination,  and  which  recited 
that  the  carrier  received  the  goods  to  be 
forwarded  subject  to  the  rules  and  con- 
ditions printed  on  the  regular  shipping 
bills.  The  place  of  destination  was  not 
on  the  carrier's  line,  but  on  the  line  of 
another  carrier,  with  which  a'  point  traf- 
fic arrangement  existed.  Held,  that  the 
contract  was  for  through  shipment,  and 
under  Rev.  St.  1889,  §  944,  the  initial  car- 
rier was  liable  for  the  negligence  of  the 
connecting  carrier  causing  injury  to  the 
goods,  notwithstanding  a  stipulation  in 
the  bill  of  lading  limiting  the  liability  of 
the  initial  carrier  to  its  own  line.  West- 
ern Sash,  etc.,  Co.  v.  Chicago,  etc.,  R. 
Co.,    76    S.    W.    998,    177    Mo.    641. 

Live  stock. — McCann  v.  Eddy,  133  Mo. 
59,    33    S.    W.    71,    35    L.    R.    A.    110. 

67.  Marshall,  etc..  Grain  Co.  v.  Kansas, 
etc.,  R.  Co.,  75  S.  W.  638,  176  Mo.  480, 
98  Am.  St.  Rep.  508. 

68.  Blackmer,  etc.,  Pipe  Co.  v.  Mobile, 
etc.,  R.  Co.,  137  Mo.  App.  479,  119  S.  W.  1. 

An  initial  carrier's  contract  to  transport 
from  a  point  on  its  line  to  C.  via  a  cer- 
tain connecting  carrier  "at"  K.,  an  inter- 
mediate point  beyond  the  initial  carrier's 


line,  is  a  contract  for  through  shipment, 
making  the  initial  carrier  liable  for  neg- 
ligence of  a  connecting  carrier  in  pre- 
venting exercise  of  the  shipper's  right  to 
divert  the  shipment  at  K.  by  taking  the 
car  over  another  route,  Notwithstanding  a 
provision  in  the  contract  exempting  it 
from  liability  for  connecting  carrier's  neg- 
ligence. Lord,  etc.,  Co.  v.  Texas,  etc.,  R. 
Co.   (Mo.  App.),  1.34  S.  W.  111. 

69.  Contract  limited  to  end  of  carrier's 
route. — Crockett  v.  St.  Louis,  etc.,  R.  Co. 
(Mo.  App.),  126  S.  W.  243. 

70.  State  Nat.  Bank  v.  Chicago,  etc.,  R. 
Co.,  72  Mo.  App.  82. 

A  contract  made  in  New  York  for  the 
transportation  of  fish  from  New  York  to 
Kansas  City  over  the  lines  of  two  con- 
necting carriers,  expressly  stipulating  that 
the  fish  should  be  carried  by  the  initial 
carrier  to  the  end  of  its  own  line,  and 
that  such  carrier  should  not  be  responsi- 
ble for  a  loss  occurring  beyond  its  own 
line,  was  valid.  McLendon  v.  Wabash  R. 
Co.,  95  S.  W.  943,  119  Mo.  App.  128. 

71.  Hardin  Grain  Co.  v.  Missouri  Pac. 
R.   Co.,  96  S.  W.  681,  130  Mo.  App.  303. 

Under  the  statute  of  Missouri  (Rev.  St. 
1889,  §  944),  making  a  carrier  liable  for 
its  negligence  or  that  of  a  connecting  car- 
rier, a  carrier  contracting  for  a  through 
shipment  beyond  its  own  line  cannot  ex- 
empt itself  from  liability  by  a  limitation 
of  liability  in  the  bill  of  lading  to  loss 
occurring  on  its  own  line.  Missouri  Pac. 
R.  Co.  V.  Baden,  103  Pac.  503,  80  Kan. 
405. 

Where  a  carrier  issued  a  bill  of  lading 
in  Missouri  for  a  through  shipment  be- 
yond its  own  line  to  a  point  in  Arkansas, 
it   could   not   exempt   itself   from   liability 
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5222  (Ann..  St.  1906,  p.  2718),  a  carrier  receiving  property  for  transportation 
over  its  own  line  and  other  lines  need  not  contract  to  carry  beyond  its  own 
line;  but,  where  in  the  main  clause  of  the  contract  it  undertakes  to  carry  to 
destination,  it  can  not  limit  its  statutory  liability  by  exceptions  set  out  in  subse- 
quent clauses,  but  where  it  specially  contracts  in  the  main  clause  to  carry  only 
to  the  end  of  its  line,  its  liability  extends  no  further.''^  Missouri  Rev.  St.  1899, 
§  5222  (Ann.  St.  1906,  p.  2718),  impliedly  allows  an  initial  carrier  to  restrict 
its  liability  as  insurer  to  its  own  line,  notwithstanding  the  main  purpose  of  the 
act  is  to  .make  it  liable  for  negligence  occurring  on  a  connecting  line,  and  makes 
a  carrier  issuing  a  bill  of  lading  in  the  state  liable  for  damage  to  property  caused 
by  its  negligence  or  the  negligence  of  a. connecting  carrier.'''^ 

What  Constitutes  an  Agreement  to  Carry  beyond  Carrier's  Line. — A 
bill  of  lading  which  is  blank  as  to  the  point  to  which  it  was  agreed  to  transport 
the  goods  though  their  destination  is  beyond  the  receiving  carrier's  line,  which 
further  stipulates  for  the  nonliability  of  the  carrier  beyond  its  line,  is  an  agree- 
ment to  carry  beyond  its  line,  so  as  to  invalidate  the  stipulation  against  lia- 
bility.''* Where  the  contract  with  defendant  for  transportation  to  the  place  of 
destination  over  its  line  and  other  connecting  lines  stipulated  that  the  exception 
fiom  liability  made  by  such  other  carriers  of  the  goods  should  operate  in  the 
carriage  of  them,  respectively,  and  defendant  received  pay  for  the  transporta- 
tion of  the  goods  for  the  whole  route,  and  its  soliciting  agent  solicited  the  ship- 
ment, and  designated  the  connecting  lines  over  which  it  would  be  continued  to 
the  place  of  destination,  it  was  liable  for  a  loss  of  the  goods  occasioned  by  an- 
other carrier's  negligence,  though  the  contract  provided  that  defendant  should 
be  liable  only  for  loss  or  damage  happening  while  the  goods  were  on  its  own 
road.'^s 

Necessity  for  Stipulation. — Where  an  agent  of  a  railroad  company  receives 
goods  for  transportation,  and  fails  to  limit  his  company's  liability  to  liability 
for  negligence  on  its  own  line,  and  issues  a  bill  of  lading  for  shipment  over  the 
line  of  a  connecting  carrier,  the  right  to  limit  the  liability  of  his  own  company 
to  negligence  on  its  own  line  is  lost,  and  the  provisions  of  the  bill  of  lading  pro- 
hibiting the  agent  from  contracting  for  shipment  beyond  defendant's  line  be- 
comes a  nullity. ''■8  Where  a  carrier  receives  freight,  and  issues  a  bill  of  lading 
to  a  destination  beyond  its  line,  it  is  liable  for  the  negligence  of  connecting  car- 
riers, unless  the  contract  stipulates  that  the  carrier  is  only  to  transport  the 
shipment  to  the  end  of  its  line,  and  a  stipulation  that  the  initial  carrier  is  to  be 
relieved  of  responsibility  beyond  its  line  is  unavailing. '''' 

Authority  of  Agent  of  Carrier  to  Contract  for  Through  Transporta- 
tion.— A  provision  in  a  carrier's  bill  of  lading  prohibiting  its  agent  from  con- 
ti acting  for  the  delivery  of  goods  beyond  its  own  route  is  a  nullity;  the  agent 
being  required  to  receive  the  goods  for  transportation,  though  entitled  to  limit 
his  employer's  liability  to  its  own  line.'^^ 

tor  a  conversion  of  the  property  by  a  con-  75.   Eckles   v.   Missouri   Pac.   R.    Co.,   73 

necting  carrier  by  a  provision  in  the  bill  ^o.  App.  396. 

limiting  its  liability  to  its  own  line.     Mar-  76.  Necessity  for  stipulation.— Miller  v. 

shall,   etc..    Grain    Co.   v.   Kansas,    etc.,    R.  Missouri,   etc.,   R.   Co.,   157   Mo.   App.   638, 

Co.,    75    S.   W.   638,   176   Mo.   480,   98   Am.  138  S.  W.  903;  Steckdaub  v.  Missouri,  etc., 

St.  Rep.  508.  R-   Co.    (Mo.   App.),   138   S.   W.   904. 

„„   c-                 Tj     A            n           c^    T       ■  77.  Lee  v.  Wabash  R.  Co.,  94  S.  W.  991, 

72.  Simmons  Hardware  Co^^-  St^  Loui^,  ^jg  ^^^  ^  Bushnellt..  Wabash  R 
etc     R.   Co.,  140  Mo.  App.  130,  120  S.  W.  ^o.,  94  S.  W.  1001,  118  Mo.  App.  618;  Rat- 

i\     _,     ,  ,        ^-        n  -KX   u-1  ^'^  '"■   Qu'"<^y.  et<^-'  R-   Co.,  94  S.  W.   1005, 

73.  Blackmer,   etc.,   Pipe   Co.  v.  Mobile,  ijg  Mo.  App.  644;   McLendon  v.  Wabash 
etc.,   R.    Co.,    119   S.   W.   1,   137    Mo.   App.  R.  Co.,  95  S.  W.  943,  119  Mo.  App.  138. 
*79.  78.  Authority  of  agent  of  carrier  to  con- 

74.  What  constitutes  an  agreement  to  tract  for  through  transportation. — Mar- 
carry  beyond  carrier's  line. — Marshall  v.  shall  Medicine  Co.  v.  Chicago,  etc.,  R. 
Kansas,  etc.,  R.  Co.,  74  Mo.  App.  .81.  Co.,   126  Mo.  App.  455,  104  S.  W.  478. 
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§  3702.  Nebraska. — Const.  Neb.  art.  11,  §  4,  declaring  that  "the  liability 
of  railroad  corporations  as  common  carriers  shall  never  be  limited,"  does  not 
affect  a  contract  limiting  the  receiving  carrier's  liability  to  loss  occurring  on  its 
own  lines.^^ 

§  3703.  South  Carolina.— Under  South  Carolina,  Civ.  Code  1902,  §2176, 
an  initial  carrier  sued  for  injury  to  goods  in  transportation  may,  under  an  agree- 
ment in  the  bill  of  lading  that  no  company  shall  be  liable  for  any  loss  not  oc- 
curring on  its  line,  exonerating  itself  from  liability  by  showing  delivery  of  the 
goods  to  a  connecting  carrier,  and  an  instruction  holding  it  liable  on  whatever 
road  the  injury  occurred  is  erroneous.®*'  The  initial  corporation  may  discharge 
itself  from  liability  by  producing  a  receipt  in  writing  for  the  article  from  the 
corporation  to  whom  it  was  its  duty  to  deliver  the  articles,  includes  delivery  by 
the  initial  carrier  to  a  steamship  line.^i  Where,  in  a  suit  for  loss  of  goods 
against  the  initial  carrier,  it  produced  a  receipt  from  the  connecting  carrier,  in 
which  the  destination  was  different  from  that  given  in  the  bill  of  lading,  the 
initial  carrier  could  not,  if  this  mistake  caused  the  loss,  claim  advantage  of  a 
stipulation  in  the  bill  of  lading  that  it  should  not  be  liable  for  loss  not  occurring 
on  its  portion  of  the  route,  nor  of  Civ.  Code  1902,  §  2176,  discharging  from 
liability  an  initial  carrier  producing  a  receipt  for  the  goods  from  the  first  con 
Tiecting  carrier.^2  Under  South  Carolina  Civ.  Code  1902,  §  1710,  imposing  a 
liability  on  a  carrier  for  loss  of  goods  shipped  under  a  contract  providing 
for  transportation  over  the  lines  of  two  or  more  connecting  carriers,  where 
the  responsibility  of  each  or  any  of  them  ceases  on  delivery  of  the 
goods  to  the  connecting  carrier  "in  good  order,"  a  bill  of  lading  limiting  the 
carrier's  liability  to  injuries  or  loss  of  goods  on  its  own  line,  and  providing  that 
the  carrier's  responsibility  should  cease  when  it  delivered  the  goods  to  the  next 
carrier  "in  the  same  order  in  which  the  delivering  carrier  received  them,"  con- 
stitutes a  contract  in  effect  to  deliver  to  the  contracting  carrier  "in  good  order," 
and  is  therefore  within  the  statute.  ^^ 

§  3704.  Texas.— Under  Texas  (Rev.  Stat.  331a,  331b),  where  the  initial  car- 
rier contracts  for  through  shipment,  it  is  liable  for  damages  inflicted  by  its  con- 
necting carrier,  no  matter  what  restrictions  are  inserted  in  the  shipping  con- 
tract,®* and  none  of  the  succeeding  carriers  can  by  contract  limit  its  liability  to 
damages  occurring  on  its  line.®^  But  it  was  not  the  purpose  of  the  articles  to 
deny  the  right  of  one  or  more  connecting  carriers  to  execute  separate  and  inde- 
pendent contracts  limiting  its  liability  to  its  own  line,  the  sta.tute  provided  for 
joint  liability  where  the  contract  of  through  carriage  was  recognized,  acquiesced 
in,  or  acted  upon  by  the  carriers.®®     Where  a  carrier  accepts  freight  from  an- 

79.  Miller  Grain,  etc.,  Co.  v.  Union  Pac.  R.  Co.  v.  Turner,  42  Tex.  Civ.  App.  532, 
R.  Co.,  138  Mo.  658,  40  S.  W.  894.  94  S.  W.  214.     The  case  of  Houston,  etc., 

80.  Whittle  v.  Southern  Railway,  88  S.  R.  Co.  v.  Mayes,  44  Tex.  Civ.  App.  31,  97 
C.  172,  70  S.  E.  456.  S.   W.    318;    Gulf,    etc.,    R.    Co.   v.   Short 

81.  Chartrand  v.  Southern  Railway,  67  (Tex.  Civ.  App.),  51  S.  W.  261,  affirmed 
S.   E.   741,   85   S.   C.   479.  in   93   Tex.    685,   no   oo. 

82.  Chartrand  v.  Southern  Railway,  85  Under  Rev.  St.  1895,  art.  331b,  provid- 
S.  C.  479,  67  S.  E.  741.  ing  that  for  any  damages  to  freight  any- 

83.  Moody  v.  Southern  Railway,  79  S.  where  in  a  through  transportation  be- 
C.  297,  60  S.  E.  711.  tween  points  in  the  state  over  connecting 

84.  Galveston,  etc.,  R.  Co.  v.  Botts,  22  lines  either  carrier  shall  be  liable,  neither 
Tex.  Civ.  App.  609,  55  S.  W.  514.  See  can  by  contract  limit  his  liability  to  dam- 
Texas,  etc.,  R.  Co.  V.  Bigham  (Tex.  Civ.  ages  occurring  on  its  line.  Gulf,  etc.,  R. 
App.),  47  S.  W.  814,  affirmed  in  93  Tex.  Co.  v.  Terry  (Tex.  Civ.  App.),  89  S.  W. 
673,  no  op.;  Texas,  etc.,  R.  Co.  -v.  Randle,  792. 

18  Tex.  Civ.  App.  348,  44  S.  W.   603.  The  case  of  Gulf,  etc.,  R.  Co.  v.  Terry 

85.  Gulf,  etc.,  R.  Co.  v.  Terry  (Tex.  Civ.  (Tex.  Civ.  App.),  89  S.  W.  792,  in  effect 
App.),  89  S.  W.  792.  holds  that  as  to  domestic  shipments  there 

86.  Texas,  etc.,  R.  Co.  v.  Lynch,  97  can  be  no  contract  against  joint  liability; 
Tex.  25,  75  S.  W.  486;  San  Antonio,  etc.,       "and   possibly   it   is   not   necessary  for  us 
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other  line,  but  requires  from  the  shipper  a  separate  shipping  contract,  exempt- 
ing from  Habihty  for  damages  occurring  on  any  other  Hne  of  road,  but  re- 
spects so  much  of  the  through  contract  originally  made  with  the  initial  carrier 
as  relates  to  the  through  rate,  it  is  not  a  connecting  line,  within  Rev.  St.  arts. 
331a,  331b,  making  all  carriers  connecting  lines  which  recognize,  acquiesce  in, 
■or  act  on  a  contract  for  through  carriage,  and  is  not  liable  for  any  damage  to 
the  freight  not  occurring  on  its  own  line.*'' 

Under  Texas  Rev.  St.  art.  278,  where  a  common  carrier  contract  to  carry 
goods,  not  only  over  his  own  route,  but  over  connecting  lines,  he  can  not  con- 
tract that  his  responsibility  may  terminate  at  the  end  of  his  own  line.  He  will 
still  be  held  responsible  for  the  negligence,  not  only  of  himself  and  his  servants, 
but  of  the  connecting  lines,  they  being  considered  his  agents  for  carrying  out 
the  particular  contract.®* 

Interstate  Contracts. — On  interstate  shipments  under  the  statutes  of  Texas 
the  initial  and  succeeding  carriers  may  limit  their  liability  to  damage  occurring 
on  their  respective  lines.**     And  in  such  case  where  there  is  no  agency  or  part- 


to  criticise  that  case  or  to  express  any 
■view  contrary  to  the  doctrine  there  an- 
nounced, as  this  case  can  clearly  rest 
npon  the  provisions  of  the  statute,  for  the 
reason,  as  above  stated,  that  it  does  not 
appear  that  the  Santa  Fe  transported  the 
shipment  upon  any  separate  contract." 
San  Antonio,  etc.,  R.  Co.  v.  Turner,  43 
Tex.   Civ.  App.   533,   94   S.   W.   314. 

87.  Gulf,  etc.,  R.  Co.  v.  Short  (Tex.  Civ. 
App.),  51  S.  W.  361. 

88.  Texas  Exp.  Co.  v.  Dupree,  3  Texas 
App.  Civ.  Cas.,  §  318. 

89.  Interstate  contracts. — Order,  85  S. 
W.  854,  modified  in  Gulf,  etc.,  R.  Co.  v. 
McCampbell  (Tex.  Civ.  App.),  85  S.  W. 
1358;  Texas,  etc.,  R.  Co.  v.  Gray,  99  S. 
W.  1135,  45  Tex.  Civ.  App.  308;  McCarn 
V.  International,  etc.,  R.  Co.,  84  Tex.  353, 
19  S.  W.  547,  31  Am.  St.  Rep.  51,  16  L. 
R.  A.  39;  Gulf,  etc.,  R.  Co.  v.  Grossman, 
13  Tex.  Civ.  App.  623,  33  S.  W.  39t); 
Houston,  etc.,  R.  Co.  v.  Smith,  44  Tex. 
Civ.  App.  399,  97  S.  W.  836;  Ft.  Worth, 
etc.,  R.  Co.  V.  Wright,  24  Tex.  Civ.  App. 
291,  58  S.  W.  846;  Cane  Hill  Cold  Storage, 
etc.,  Co.  V.  San  Antonio,  etc.,  R.  Co.  (Tex. 
Civ.  App.),  95  S.  W.  751;  Texas,  etc.,  R. 
Co.  V.  Byers  Bros.  (Tex.  Civ.  App.),  73 
S.  W.  437;  Chicago,  etc.,  R.  Co.  v.  Halsell, 
36  Tex.  Civ.  App.  533,  81  S.  W.  1343; 
Texas  Mexican  R.  Co.  v.  Gallagher  (Tex. 
Civ.  App.),  70  S.  W.  97;  San  Antonio, 
€tc.,  R.  Co.  V.  Williams  (Tex.  Civ.  App.), 
57   S.   W.    883. 

On  a  shipment  of  goods  from  a  point 
without  to  one  within  the  state,  a  provi- 
sion in  a  through  bill  of  lading  is  valid, 
which  limits  the  liability  to  the  carrier  by 
whom  the  damage  is  occasioned.  Texas, 
etc.,  R.  Co.  V.  Adams,  78  Tex.  372,  14  S. 
W.  666,  22  Am.  St.  Rep.  56. 

Effect  of  art.  331,  Sayles'  Rev.  Civ.  Stat. 
— Texas,  etc.,  R.  Co.  v.  Berry,  31  Tex.  Civ. 
App.  3,  71  S.  W.  326;  Gulf,  etc.,  R.  Co.  v. 
Baird,  75  Tex.  356,  13  S.  W.  530;  Ft. 
Worth,  etc.,  R.  Co.  v.  Williams,  77  Tex. 
121,  13  S.  W.  637;  McCarn  v.  Interna- 
tional,   etc.,    R.    Co.,    84    Tex.    352,    19    S. 


W.  547,  31  Am.  St.  Rep.  51,  16  L.  R.  A. 
39;  Ft.  Worth,  etc.,  R.  Co.  v.  Fuller,  3 
Tex.  Civ.  App.  340,  33  S.  W.  1006;  Hous- 
ton, etc.,  R.  Co.  V.  Groves,  48  Tex.  Civ. 
App.  45,  106  S.  W.  416. 

Effect  of  arts.  331,  331b,  Sayles'  Ann. 
Civ.  St.  1897. — San  Antonio,  etc.,  R.  Co.  v. 
Turner,  43  Tex.  Civ.  App.  533,  94  S.  W. 
314;  Houston,  etc.,  R.  Co.  v.  Groves,  48 
Tex.   Civ.  App.  45,  106  S.  W.  416. 

Sayles'  Rev.  Civ.  St.  1897,  art.  331b,  re- 
lating to  the  liability  of  connecting  com- 
mon carriers  for  goods  received  by  one 
of  them  on  a  contract  for  through  car- 
riage between  points  in  the  state,  and 
making  them  the  agents  of  each  other 
and  of  the  shipper,  and  making  the 
through  bill  of  lading  or  proof  that  one 
of  them  had  received  the  freight  prima 
facie  evidence  of  their  agency,  notwith- 
standing any  stipulations  by  them  to  the 
contrary,  has  no  application  to  an  inter- 
state shipment;  but  in  such  case  each  con- 
necting carrier  may  by  contract  limit  its 
liability  to  such  loss  as  may  occur  on  its 
own  line,  and  no  recovery  can  be  had  for 
loss  occurring  on  the  lines  of  connecting 
carriers,  in  the  absence  of  allegation  and 
proof  of  some  joint  traffic  arrangement 
between  the  several  connecting  carriers. 
Houston,  etc.,  R.  Co.  v.  Groves,  48  Tex. 
Civ.   App.  45,   106  S.   W.  416. 

The  acts  1899,  p.  214,  c.  125,  is  entitled 
"An  act  to  prescribe  the  parties  to  and 
venue  of  suits  against  railroad  corpora- 
tions *  *  *  over  whose  *  *  *  lines, 
or  parts  thereof,  any  freight  *  *  *  has 
been  carrier";  did  not  affect  the  validity 
of  a  contract  limiting  a  carrier's  liability 
with  reference  to  an  interstate  shipment 
to  its  own  line,  nor  affect  the  rights  of 
the  parties  thereunder.  Missouri,  etc.,  R. 
Co.  V.  Elliott,  99  Tex.  386,  89  S.  W.  767. 

The  main  purpose  of  the  legislature  in 
enacting  the  act  of  May  36,  1899,  was  to 
fix  the  venue  of  suits  against  railroad  com- 
panies which  were  engaged  in  operating 
any  part  of  their  roads  in  the  state,  and 
had  agents  in  the   state,  and  also  to   au- 
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nership  between  them,  they  are  not  jointly  liable  for  what  happens  on  either  or 
both  lines. '^<'  Thus  where  the  initial  carrier  received  goods  in  New  York  which 
were  not  delivered  in  Texas  until  nearly  three  months  later,  while  the  usual 
time  was  20  days,  a  connecting  carrier  was  not  liable  for  the  delay;  there  being 
no  showing  on  what  line  the  delay  occurred. *i 

Intermediate  Carrier  Requiring  Separate  Contract. — Where  a  carrier 
accepts  freight  from  another  line,  but  requires  from  the  shipper  a  separate  ship- 
ping contract,  exempting  it  from  liability  for  damages  occurring  on  any  other 
line  of  road,  but  respects  so  much  of  the  through  contract  originally  made  with 
the  initial  carrier  as  relates  to  the  through  rate,  it  is  not  a  connecting  line,  within 
Rev.  St.  arts.  331a,  331b,  making  all  carriers  connecting  lines  which  recognize, 
acquiesce  in,  or  act  on  a  contract  for  through  carriage,  and  is  not  liable  for  any 
damage  to  the  freight  not  occurring  on  its  own  line.^^ 

Under  Hepburn  Act. — See,  ante,  "Under  Hepburn  Act,"  §  3696. 

§  3705.  Virginia.— Under  the  Va.  Code  1887,  §  1295,  providing  that  a 
common  carrier  shall  insure  safe  carriage  to  the  destination  of  all  freight  shipped 
on  its  line,  unless  by  contract  it  limits  its  liability  to  injuries  happening  on  its 
own  line,  a  bill  of  lading  signed  by  the  shipper  which  limits  the  liability  of  the 
carrier  to  damage  arising  on  its  own  line  is  a  valid  contract.*^ 

§§  3706-3711.  What  Amounts  to  Contract  to  Carry  beyond  Car- 
rier's Own  Line — §  3706.  In  General. — An  initial  carrier  which  has  under- 
taken to  transport  a  shipment  from  one  point  to  another  over  connecting  lines, 
without  expressly  limiting  its  liability,  is  regarded  as  contracting  for  the  safe 
delivery  at  the  point  of  destination,^*  but  where  the  contract  limits  liability  to 
loss  occurring  on  its  own  line  or  to  safe  delivery  to  a  connecting  line,  the  con- 
tract is  not  one  for  through  carriage.^-'    Thus,  where  a  through  bill  of  lading  is 


thorize  the  shipper  to  join  in  one  action 
all  railroads  which  had  participated  in  the 
transportation  of  the  freight,  whether  as 
partners,  joint  contractors,  or  under  a 
contract  or  separate  contracts,  limiting  the 
liability  of  each  to  its  own  line.  Missouri, 
etc.,  R.  Co.  V.  Elliott,  99  Tex.  286,  89  S. 
W.   767. 

It  is  apparent  from  the  language  of  the 
act  that  it  was  not  intended  in  any  way 
to  affect  the  rights  of  the  parties  under 
the  contract  made  between  them,  but,  in 
one  action,  to  enforce  such  contract  ac- 
cording to  its  terms  against  all  of  the 
participants  in  the  transportation  of  the 
freight.  Missouri,  etc.,  R.  Co.  v.  Elliott, 
99    Tex.    386,    89    S.    W.    767. 

90.  Texas,  etc.,  R.  Co.  v.  Byers  Bros. 
CTex.   Civ.  App.),  73   S.  W.  427. 

Where  the  bill  of  lading  of  an  interstate 
shipment  limited  the  liability  of  each  car- 
rier to  such  injury  as  might  occur  on  its 
cwn  line,  a  connecting  carrier,  in  the  ab- 
sence of  proof  of  partnership  between  it 
and  the  initial  carrier,  was  not  liable  for 
£,oods  not  received  by  it.  Texas,  etc.,  R. 
Co.  V.  Weisman  &  Co.,  47  Tex.  Civ.  App. 
319,  105  S.  W.  45;  Goldstein  v.  Sherman, 
etc.,  R.  Co.,  25  Tex.  Civ.  App.  365,  61  S. 
W.  336;  Texas,  etc.,  R.  Co.  v.  Byers  Bros. 
(Tex.  Civ.  App.),  73  S.  W.  437;  Gulf,  etc., 
R.  Co.  V.  Griffith  (Tex.  Civ.  Aon.^  2-t  S. 
W.  362;  Texas,  etc.,  R.  Co.  v.  Kelly  (Tex. 
Civ.   App.),   74   S.   W.  343. 

91.  Texas,   etc.,   R.    Co.   v.   Weisman   & 


Co.,   47   Tex.   Civ.   App.   319,    105   S.   W.  45. 

92.  Intermediate  carrier  requiring  sep- 
arate contract. — Gulf,  etc.,  R.  Co.  v.  Short 
(Tex.   Civ.   Aop.),   51  S.  W.  261. 

93.  Norfolk,  etc.,  R.  Co.  v.  Reeves,  97 
Va.    384,    33    S.    E.    606. 

94.  What  amounts  to  contract  to  carry 
beyond  carrier's  own  line. — Alabama,  etc., 
R.  Co.  V.  Mount  Vernon  Co.,  84  Ala.  173, 
4  So.  356. 

95.  A  bill  of  lading  with  a  condition 
limiting  liability  to  the  initial  carrier's 
line,  if  goods  are  destined  beyond,  on  no- 
tice to  next  carrier  of  readiness  to  de- 
liver to  it,  is  not  evidence  of  a  through 
contract.  Harris  v.  Grand  Trunk  R.  Co., 
15  R.  I.  371,  5  Atl.  305. 

A  receipt  by  an  initial  carrier  of  freight 
which  recited  that  the  goods  were  received 
in  good  order  for  the  consignee,  subject 
to  bill  of  lading,  and  provided  that  the 
property  received  on  the  dray  ticket  was 
Eubject  to  the  conditions  of  the  bill  of 
lading,  and  a  bill  of  lading  which  con- 
tracted for  the  carriage  of  the  freight  to 
the  consignee  or  to  a  connecting  carrier, 
and  limited  liability  for  loss  to  that  oc- 
curring on  its  own  line;  do  not  establish 
a  contract  for  through  carriage.  Simmons 
Hardware  Co.  v.  St.  Louis,  etc.,  R.  Co., 
140   Mo.  App.   130,   120   S.   W.   663. 

A  receipt  for  goods,  given  by  the  De- 
troit, etc.,  R.  Co.,  stated  that  the  goods 
were  "addressed  to  H.  &  S.,  Agent,  New 
York,  to  be  sent  by  the  Detroit,  etc.,  R. 
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given  and  through  freight  charged  to  the  destination,  by  an  initial  carrier  receiving 
a  shipment  to  a  point  beyond  its  own  Hne,  these  conditions  are  controlling  ele- 
ments in  the  contract  and  make  it  one  for  through  or  entire  transportation ;  ^^ 
so,  also,  where  such  contracts  contain  an  exemption  for  loss  by  fire  through  to 
destination.®'^ 

Letter  Offering  to  Transport  Over  Road  and  Connecting  Lines. — ■ 
A  letter  from  the  superintendent  of  a  railroad  offering  to  receive  freight  and 
transport  it  over  his  road  and  over  the  road  of  connecting  lines,  is,  on  accept- 
ance of  the  offer  by  the  person  to  whom  it  is  addressed,  a  special  contract  for 
the  carriage  of  freight  over  all  the  roads  mentioned. ^^ 

The  mere  fact  that  the  consignee's  address  is  incorporated  in  the 
receipt  in  general  by  the  initial  carrier  merely  for  the  purpose  of  identification, 
where  the  contract  limits  the  liability  to  the  carrier's  own  line,  does  not  render 
the  contract  one  for  through  transportation. ^^ 

Unauthorized  Use  of  Receipts  Furnished  by  Shipper. — A  fact  that  a 
station  agent  without  authority  used  blank  receipts  furnished  by  the  shipper, 
which  contained  a  promise  to  forward  and  deliver  the  freight  at  the  end  of  the 
loute,  instead  of  those  furnished  by  the  carrier  which  limited  its  liability  to  its 
own  line,  does  not  constitute  the  contract  one  for  through  transportation. ^ 

Part  of  Goods  Put  on  Cars  AVhere  Second  Road  Begins. — Where  goods 
received  at  one  place  are  to  be  transported  over  several  distinct  lines  of  rail- 
road to  another  and  distant  one,  and  the  common  carrier  owning  the  first  road 


Co.,  subject  to  their  tariff,  and  under  the 
conditions  stated  on  the  other  side,  care 
Swift  Sure  Line,  Albany  [goods  de- 
scribed], through  to  New  York,  at  $1.95 
per  barrel";  and  on  the  other  side  was 
a  notice,  among  others,  "that  all  goods 
addressed  to  consignees  resident  beyond 
the  places  at  which  the  company  have  sta- 
tions *  *  *  Yfill  be  forwarded  to  their 
destination  by  public  carriers  or  other- 
wise, as  opportunity  may  offer,  *  *  * 
but  that  the  delivery  of  the  goods  by  the 
company  will  be  considered  as  complete, 
and  its  responsibility  will  be  considered 
to  have  ceased,  when  such  carriers  shall 
have  received  the  goods  for  further  con- 
veyance. And  the  company  hereby 
further  give  notice  that  they  will  not  be 
responsible  for  any  loss,  damage,  or  de- 
tention that  may  happen  to  goods  so  sent 
by  them,  if  such  loss,  damage,  or  deten- 
tion occurs  beyond  their  said  limits." 
Held,  that  these  conditions  were  a  part 
of  the  receipt;  and  that  it  did  not  import 
a  contract  to  carry  the  goods  to  New 
York;  but  constituted  a  valid  limitation- of 
the  liability  of  the  company.  Detroit,  etc., 
K.  Co.  V.  Farmers',  etc..  Bank,  20  Wis. 
122. 

96.  Defendant  gave  plaintiff  a  through 
bill  of  lading  and  received  through  freight 
on  sheep  shipped  by  plaintiff  over  defend- 
ant's road  from  Cisco,  Tex.,  to  Chicago, 
111.  A  special  contract  by  the  parties, 
stipulating  "that,  in  case  the  live  stock 
mentioned  herein  is  to  be  transported 
over  the  line  or  lines  of  any  other  railroad 
or  steamboat  company,  the  party  of  the 
first  part  [defendant]  shall  be  released 
from  liability  of  every  kind  after  said  live 
stock  shall  have  left  its  road,  and  the  party 


of  the  second  part  [plaintiff]  so  expressly 
stipulates  and  agrees;  the  understanding 
of  both  parties  hereto  being  that  the  party 
of  the  first  part  shall  not  be  held  or 
deemed  liable  for  anything  beyond  the 
line  of  the  Texas  &  Pacific  Railway  Com- 
pany, excepting  to  protect  the  through 
rate  herein."  Held,  that  as,  by  the  con- 
rract,  the  sheep  were  to  be  shipped  to 
Chicago,  and  a  through  bill  of  lading  was 
given  and  through  freight  charged  to  that 
point,  these  conditions  were  controlling 
elements  in  the  contract,  and,  having 
agreed  to  these,  defendant  could  not  limit 
damages  on  its  connecting  lines.  Texas, 
etc.,  R.  Co.  V.  Scrivener,  3  Texas  App.  Civ. 
Cas.,  §  338. 

97.  A  steamboat  bill  of  lading  for  -the 
delivery  of  goods  at  a  certain  point,  speci- 
fying the  rate  of  freight  to  a  more  distant 
point,  and  an  exemption  from  liability  for 
loss  by  fire  "through  to  destination,"  is 
a  through  contract,  and  binds  the  carrier 
to  deliver  at  the  latter  point.  Woodward 
V.    Illinois    Cent.    R.    Co.,    Fed.    Cas.    No. 

18.006,  1   Biss.   403;   S.   C,   Fed.   Cas.   No. 

18.007,  1  Biss.  447. 

98.  Letter  offering  to  transport  over 
road  and  connecting  lines. — East  Ten- 
nessee, etc.,  R.  Co.  V.  Montgomery,  44 
Ga.   278. 

99.  Consignee's  address  incorporated  in 
receipt  signed  by  initial  carrier  merely  for 
purpose  of  identification. — Wright  v. 
Boughton   (N.  Y.),   23   Barb.   561. 

1.  Unauthorized  use  by  station  agent  of 
blank  receipts  furnished  by  shipper  in- 
stead of  those  furnished  by  railroad. — 
Burroughs,  v.  Norwich,  etc.,  R.  Co.,  100 
Mass.  26,   1  Am.   Rep.  78. 
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undertakes  to  carry  goods  over  the  entire  line,  part  of  the  goods  being  put  aboard 
the  cars  on  its  line,  and  a  part  to  be  put  on  at  its  termination  and  where  the  next 
road  begins,  the  fare  asked  and  agreed  to  be  paid  being,  however,  the  fare  usually 
paid  for  the  carriage  over  the  whole  line,  and  the  contract  being  for  transporta- 
tion over  the  whole  line,  and  not  carriage  to  the  end  of  the  first  line  and  then 
for  delivering  to  the  carrier  owning  the  next  road,  and  for  carriage  by  him,  the 
fact  that  a  part  of  the  goods  were  put  on  the  cars  only  where  the  second  road 
begins  will  not  exonerate  the  owner  of  the  first  road  from  liability  for  their  loss.^ 

§§  3707-3708.  Collection  of  Charge  for  Entire  Distance— §  3707. 
By  Initial  Carrier. — In  the  absence  of  specific  stipulations  on  the  subject,  the 
acceptance  of  goods  by  a  carrier  for  shipment  to  their  ultimate  destination  over 
its  own  and  connecting  lines,  and  receipt  by  the  initial  carrier  of  the  charges  for 
the  whole  distance,  may  involve  an  undertaking  on  the  part  of  such  carrier  to 
transport  them  the  whole  distance  and  deliver  them  to  the  consignee,  and  so 
make  it  responsible  for  the  default  of  connecting  lines;  but,  when  the  bill  of 
lading  contains  explicit  provisions  on  the  subject,  these  must  be  regarded  and 
given  effect,  in  the  absence  of  averments  and  evidence  that  would  authorize  a 
court  to  ignore  or  set  aside  such  contract  of  shipment.*  Where  the  shipper  is 
aware  at  the  time  of  shipment  that  the  bill  of  lading  contains  provisions  limiting 
the  liability  of  the  initial  carrier  to  its  own  lines,  and  that  the  destination 'of  the 
goods  is  beyond  the  lines  of  such  initial  carrier,  the  mere  acceptance  by  such 
initial  carrier  of  the  freight  charges  for  the  whole  distance  to  the  point  of  des- 
tination is  not  enough  to  warrant  a  disregard  of  such  limiting  provisions,*  and 
the  fact  that  the  shipper  failed  to  notice  the  terms  of  the  bill  of  lading  is  not 
enough  to  warrant  a  departure  from  its  terms.^  Aliter  in  Missouri,*  Nebraska,^ 
and  Texas.* 


8.  Part  of  goods  put  on  cars  where  sec- 
end  road  begins. —  Ogdensburg,  etc.,  R. 
Co.  V.  Pratt  (U.  S.),  23  Wall.  133,  32  L. 
Ed.  827,  49   How.   Prac.   84. 

3.  By  initial  carrier. — Stevens  v.  Lake 
Shore,  etc.,  R.  Co.,  20  O.  C.  C.  41,  11  O. 
C.    D.    168. 

4.  Massachusetts. — Washburn,  etc.,  Mfg. 
Co.  V.  Providence,  etc.,  R.  Co.,  113  Mass. 
490. 

Ohio. — Stevens  v.  Lake  Shore,  etc.,  R. 
Co.,  11  O.  C.  D.  168,  20  O.  C.  C.  41. 

Tennessee. — The  fact  that  two  lines  are 
connected,  and  for  their  mutual  conven- 
ience collect  freight  for  each  other  upon 
goods  delivered  for  transmission  over 
both  lines,  will  not  make  the  one  responsi- 
ble for  losses  occurring  beyond  its  own 
line,  unless  it  has  contracted  so  to  do. 
East  Tennessee,  etc.,  R.  Co.  v.  Brumley, 
73  Tenn.  (5  Lea)  401,  6  Am.  &  Eng.  R. 
Cas.  356;  Telegraph  Co.  v.  Munford,  87 
Tenn.  189,  10  S.  W.  318,  3  L  R.  A.  601. 

Shipper's  knowledge  that  railroad  ended 
at  intermediate  point  —  Accident  on 
steamer. — Goods  were  delivered  to  a  rail- 
road company  to  be  carried  to  New  York, 
and  the  freight  was  paid  to  it  for  the  en- 
tire distance;  that  the  goods  were  re- 
ceipted for  as  "for  transportation;"  but 
that  the  shipper  knew  that  the  railroad 
terminated  at  an  intermediate  point,  where 
the  freight  was  to  be  carried  the  rest  of 
the  way  by  a  steamer  of  another  carrier; 
and  that  the  freight  money  was  to  be  di- 
vided between  the  carriers.     In  an  action 


against  the  railroad  for  damages  to  the 
goods,  happening  upon  the  steamer,  it 
was  held  that  defendant  was  not  a  com- 
mon carrier  beyond  the  end  of  its  road, 
and  was  not  liable.  Washburn,  etc.,  Mfg. 
Co.  V.  Providence,  etc.,  R.  Co.,  113  Mass. 
490. 

5.  Failure  of  shipper  to  notice  terms  of 
biU  of  lading. — Stevens  v.  Lake  Shore, 
etc.,  R.  Co.,  11  O.  C.  D.  168,  20  O.  C. 
C.   41. 

6.  Missouri  and  Nebraska. — Where  a 
railway  company  receives  goods  for  ship- 
ment beyond  its  line,  and  collects  the  en- 
tire charge  for  transportation,  it  assumes 
the  responsibility  for  safe  carriage  over 
every  part  of  the  route,  and  such  liabil- 
ity can  not  be  limited  by  express  con- 
tract. Marshall,  etc..  Grain  Co.  v.  Kan- 
sas, etc.,  R.  Co.,  176  Mo.  480,  75  S.  W. 
63'8,  98  Am.  St.  Rep.  508;  Popham  v.  Bar- 
nard, 77  Mo.  App.  619;  Jones  v.  St.  Louis, 
etc.,  R.  Co.,  89  Mo.  App.  653;  Redmon  v. 
Chicago,   etc.,   R.   Co.,   90  Mo.  App.  68. 

7.  Chicago,  etc.,  R.  Co.  v.  Western,  etc.. 
Grain  Co.,  2  Xeb.  748,  90  N.  W.  205. 

8.  A  contract  whereby  a  railroad  com- 
pany agreed  to  transport  a  number  of 
carloads  of  cattle  from  Talpa,  Tex.,  a 
certain  distance  over  its  own  line,  and  de- 
liver same  to  its  connecting  lines  for 
transportation  to  Chicago,  at  a  fixed  rate 
per  carload  for  the  whole  distance,  is  a 
through  bill  of  lading.  Gulf,  etc.,  R.  Co. 
V.  Vaughn,  4  Texas  App.  Civ.  Cas.,  §  182, 
16    S.    W.    775. 
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Contract  Fixing  Price  for  Entire  Carriage. — Under  the  common  law,  in- 
dependently of  statute,  where  a  common  carrier  receives  property  for  carriage 
beyond  its  own  Hne,  issuing  a  through  bill  of  lading  therefor,  specifying  the 
freight  for  through  carriage,  it  makes  its  connecting  carriers  its  agents,  and  is 
responsible  to  the  shipper  for  any  loss  or  damage  to  such  property  either  on 
its  own  or  the  connecting  lines,  which  liability  it  can  not  limit  by  contract.^ 

Contract  to  Deliver  to  Succeeding  Carrier. — Where  a  common  carrier 
contracts  for  the  transportation  of  freight  over  its  road,  and  for  the  delivery 
thereof  to  another  carrier  to  be  forwarded  to  a  connecting  line,  the  fact  that 
the  contract  fixes  the  price  for  the  entire  carriage,^''  gives  the  shipper  a  through 
rate,ii  or  guarantees  the  freight  on  the  connecting  line,i^  does  not  make  the 
contract  a  through  contract ;  but  constitutes  a  several  contract  between  the 
shipper  and  each  carrier,!^  particularly  where  the  bill  of  lading  specifies  the 
terminus  of  the  initial  carrier's  line  as  the  destination  and  contains  directions  as 
to  delivery  to  the  succeeding  carrier." 


9.  Contract  fixing  price  for  entire  car- 
riage.— Smeltzer  v.  St.  Louis,  etc.,  R.  Co., 
158  Fed.  649. 

10.  Contract  to  deliver  to  succeeding 
carrier.  ■ —  Missouri. — Bennitt  v.  Missouri 
Pac.   R.   Co.,   46  Mo.  App.   656. 

Where  a  carrier  by  bill  of  lading  agrees 
to  carry  goods  to  the  destination  if  on  its 
load,  or,  if  the  destination  is  not  on  its 
road  and  the  company  guarantees  a 
through  rate  to  destination,  then  it  agrees 
to  deliver  to  the  other  carrier,  but  does 
not  agree  to  carry  to  any  point  beyond 
its  own  line,  or  to  be  responsible  beyond 
its  own  line,  and  guarantees  a  certain  rate 
to  a  point  beyond  its  own  line,  the  con- 
tract is  one  for  through  transportation, 
and  the  carrier  can  not  limit  its  liability 
for  negligence  of  the  connecting  carrier. 
Central  American  Steamship  Co.  v.  Mo- 
bile, etc.,  R.  Co.  (Mo.  App.),  128  S.  W. 
823. 

New  York. — ^tna  Ins.  Co.  v.  Wheeler, 
49  N.  Y.  616;   S.   C,   5  Lans.  480. 

Wisconsin. — A  contract  for  shipment  of 
goods  beyond  the  line  of  the  receiving 
carrier,  in  which  it  guaranties  the  cost  of 
transportation  to  their  destination,  but 
limits  its  liability  as  a'  carrier  to  its  own 
lines,  is  not  a  through  contract,  and  be- 
yond its  own  line  the  carrier  is  simply  a 
forwarding  agent.  Schneider  v.  Evans, 
25  Wis.  241,  3  Am.  Rep.  56. 

11.  Effect  of  giving  through  rate. — The 
shipper  delivered  freight  to  defendant 
railroad  company,  consigned  to  a  point 
beyond  its  line,  and  received  a  bill  of  lad- 
ing, in  which  it  was  stated  that  the  lum- 
ber was  received  for  transportation  to  its 
destination,  if  upon  such  company's  line 
of  road,  otherwise,  to  the  place  where  it 
should  be  received  by  the  connecting  car- 
rier, upon  the  terms  and  conditions  ap- 
pearing upon  the  back  of  the  bill  of  lad- 
ing. Among  such  conditions  was  one 
providing  that  the  railroad  in  forward- 
ing the  lumber  from  the  point  where  it 
left  its  road,  was  to  be  held  as  a  for- 
warder only.  It  was  held  that  the  mere 
fact  that  the  company  gave  the  shipper 
a  through  rate  for  freight  would  not,  in 


view  of  the  terms  expressed  in  the  bill 
of  lading,  upon  which  it  received  the 
freight,  make  the  railroad  company  lia- 
ble as  a  carrier  beyond  its  own  line.  Mc- 
Eacheran  v.  Michigan  Cent.  R.  Co.,  101 
Mich.    364,    59    N.    W.    612. 

12.  The  fact  that  the  shipper  of  goods 
consigned  to  a  point  beyond  the  end  of 
the  first  carrier's  route  guarantied  the 
freight  on  the  connecting  line  does  not 
affect  the  special  agreement  with  the  first 
carrier  that  the  latter's  liability  shall  be 
limited  to  its  own  line.  Illinois  Cent.  R. 
Co.  V.  Frankenberg,  54  111.  88,  5  Am. 
Rep.  93. 

13.  A  bill  of  lading  for  goods  to  be  car- 
ried over  several  connecting  lines,  by 
which  the  initial  carrier  undertakes,  for 
itself  and  the  connecting  carriers  named, 
"severally  and  not  jointly,"  that  each  car- 
rier on  the  line  shall  safely  carry  and  de- 
liver the  goods  received  to  the  next  suc- 
ceeding carrier,  until  they  reach  their  desti- 
nation, expressly  stipulating  that  the 
liability  of  each  as  to  the  goods  destined 
beyond  its  own  line  shall  terminate  on 
their  delivery  to  the  next  succeeding  car- 
rier, and  that  in  case  of  loss  or  damage 
to  the  goods  the  carrier  in  whose  actual 
custody  they  are  at  the  time  of  such  loss 
or  damage  shall  alone  be  responsible 
therefor,  although  it  names  a  through 
rate,  constitutes  a  several  contract  be- 
tween the  owner  of  the  goods  and  each 
carrier  accepting  them  thereunder  in  the 
course  of  shipment,  and  renders  any  car- 
rier in  whose  custody  they  are  at  the 
time  of  loss  or  damage  liable  directly  to 
such  owner  therefor,  as  carrier,  and  not 
merely  for  negligence  as  agent  of  the  ini- 
tial carrier.  Cincinnati,  etc.,  R.  Co.  Z'. 
Fairbanks  &  Co.,  90  Fed.  467,  33  C.  C.  A. 
611. 

14.  A  bill  of  lading  for  transportation 
of  goods  from  one  city  to  another,  in  the 
same  state,  and  for  delivery  at  the  lat- 
ter city  to  the  consignee  or  a  connecting 
carrier,  is  not  a  contract  for  carriage  be- 
yond that  place,  though  it  may  guaranty 
a  through  rate  of  freight  to  a  town  in 
another  state,  which  is  named  in  it  as  the 
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§  3708.  By  Succeeding  Carrier. — The  fact  that  a  connecting  carrier  re- 
ceives and  hauls  a  car  of  goods  and  collects  the  charges  does  not  render  it  jointly 
liable  for  damages  to  the  goods  with  the  company  that  executed  the  bill  of  lad- 
ing, nor  does  it  operate  as  a  ratification  by  it  of  the  contract  for  shipment. ^^  An 
arrangement  between  two  carriers  that  each  should  receive  traffic  from  the  other, 
and  one  collect  the  entire  toll,  does  not  create  such  an  agency  or  relation  between 
them  as  to  render  one  liable  for  loss  by  the  other.i® 

§  3709.  Agreement  to  Forward  Car  to  Destination. — An  agreement  by 
a  railway  company  to  forward  cars  which  were  loaded  on  its  line  of  road,  and 
on  lines  connecting  with  it,  and  to  deliver  the  cars  thus  loaded  and  forwarded 
to  the  agent  of  the  shipper  at  a  point  beyond  its  terminus,  is  in  effect  a  contract 
that  the  freight  shall  go  through  upon  those  cars  over  the  entire  route  without 
change.^'' 

§  3710.  Car  Forwarded  Over  Connecting*  Line  by  Order  of  Con- 
signee.— Where  the  consignee  of  freight,  on  its  arrival  at  the  destination  named 
in  the  bill  of  lading,  directs  the  car  forwarded  over  connecting  lines,  and  by 
transfer  of  the  original  bill  of  lading  the  shipment  is  continued,  all  the  carriers 
treating  the  consignment  as  a  single  shipment,  the  transportation  may  be  con-- 
sidered  as  a  single  shipment,  in  an  action  for  damages  to  the  freight.^^ 

§  3711.  Effect  of  Through  Waybill. — Where  a  written  contract  issued 
by  a  carrier  for  the  shipment  of  cattle  to  a  point  on  its  line  limits  its  liability  to 
damage  accruing  on  its  own  line,  a  waybill  issued  by  it  for  the  guidance  of  its 
employees,  which  denominated  plaintiff's  shipment  as  a  through  live  stock  way- 
bill to  a  point  on  a  connecting  line,  via  the  point  on  defendant's  line  specified 
in  the  written  contract,  did  not  change  or  affect  the  terms  of  such  written  con- 
tract.i®  The  waybill  afforded  no  proof  of  partnership  or  agency  between  de- 
fendant and  the  connecting  line.^" 

§  3712.  Losses  Which  May  Be  Limited. — Loss  by  Negligence. — It  has 

been  held  in  Missouri, ^i  Ohio,^^  Texas  ^*  and  Kansas, 2*  that  an  initial  carrier 

ultimate   destination  of  the   goods.      Ben-  20.     San   Antonio,    etc.,   R.    Co.   v.   Bar- 

nitt  V.  Missouri  Pac.  R.  Co.,  46  Mo.  App.  nett,  27  Tex.  Civ.  App.  498,  66  S.  W.  474. 

656.  21.   Blackmer,   etc.,   Pipe  Co.  v.   Mobile, 

A   bill   of   lading  was    given   at    M.   for  etc.,  R.  Co.,  137  Mo.  App.  497,  119  S.  W. 

g:oods    consigned    to    parties    at    O.,    that  1;    Central    American    Steamship    Co.    v. 

being     the     termination     of   the     carrier's  Mobile,    etc.,    R.    Co.    (Mo.   App.),    128   S. 

line;    but   on  the   margin   of  it  there  was  W.  822;  Funsten  Dried  Fruit,  etc.,  Co.  v. 

an    address   to   parties   at   B.,   the   freight  Toledo,    etc.,    R.    Co.,    163    Mo.   App.   426, 

charges  to  B.  being  paid  in  full.    The  car-  143    S.   W.    839. 

rier   had   connections,    and    an   agreement  22.    Where    a    railroad    company    con- 

for    the   transportation    of  its    freight  to  tracts,    for   transportation   of   goods   over 

that  place.     Held,  that  the  bill  of  lading  other    railroads    forming   with   its   own   a 

undertook  to  deliver  the  goods  at  O.  only,  continuous    line,    any    stipulation    in    the 

to     be     forwarded,     ^tna     Ins.     Co.     v.  contract,  or  notice  to  the  other  party,  to 

Wheeler   (N.   Y.),   5   Lans.   480.  the   effect  that   the   company  will  not  be 

15.  By  succeeding  carrier. — Houston,  liable  for  losses  or  damages  occasioned 
etc.,  R.  Co.  V.  Groves,  106  S.  W.  416,  48  by  negligence  or  fault  while  the  goods  are 
I'ex.  Civ.  App.  45;  Miller  v.  Texas,  etc.,  upon  its  road  is  against  public  policy  and 
R.  Co.,  83  Tex.  518,  18  S.  W.  954.  void,  equally  as  in  case  of  transportation 

16.  Houston,  etc.,  R.  Co.  v.  Groves,  48  exclusively  upon  its  own  road.  Cincin- 
Tex.   Civ.  App.  45,   106  S.  W.  416.  nati,  etc.,  R.  Co.  v.  Pontius,  19  O.  St.  221, 

17.  Agreement  to  forward  car  to  des-  2  Am.  Rep.  391,  followed  in  Attorney 
tination. — Galveston,  etc.,  R.  Co.  v.  Alii-  General  v.  Hobart,  11  O.  Dec.  166,  8  N. 
son,   59   Tex.   193.  P.    246. 

18.  Car  forwarded  over  connecting  line  23.  International,  etc.,  R.  Co.  v.  Camp- 
by  orders  of  consignee. — Missouri,  etc.,  R.  bell,  1  Tex.  Civ.  App.  509,  20  S.  W.  845. 
Co.  V.  Alazzie,  29  Tex.  Civ.  App.  295,  See  Gulf,  etc.,  R.  Co.  v.  Eddins,  7  Tex. 
68  S.  W.  56.  Civ.  App.  116,  26  S.  W.  161;  Gulf,  etc.,  R- 

19.  Effect  of  through  waybill. — San  Co.  v.  Vaughn,  4  Texas  App.  Civ.  Cas.,  § 
Antonio,   etc.,   R.   Co.  v.   Barnett,   27  Tex.       182,  16  S.  W.  775. 

Civ.  App.  498,  66  S.  W.  474.  24.  Loss  by  negligence. — The  St.  Louis, 
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which  contracts  for  transportation  of  a  shipment  over  other  roads  forming  a 
continuous  hne,  can  not  restrict  its  liabiHty  for  the '  negligence  of  itself  or  its 
connecting  carriers.  But  an  agent  of  a  railroad  company,  while  bound  to  re- 
ceive goods  for  transportation  consigned  to  a  point  beyond  the  terminus  of  the 
road,  has  the  right  to  limit  his  company's  liability  to  liability  for  negligence  on 
its  own  line,25  notwithstanding  a  state  statute  making  a  carrier  receiving  goods 
for  carriage  beyond  its  route  liable  for  the  negligence  of  a  connecting  carrier.^*"' 

Loss  from  Delay  in  Delivery — Delay  at  Connecting  Points. — As  a  ear- 
lier at  common  law  was  under  no  liability  beyond  its  own  line  unless  it  under-, 
took  to  carry  beyond  its  own  line,  Kentucky  Const.  §  196,  providing  that  no 
common  carrier  shall  be  permitted  to  contract  for  relief  from  its  common-law 
liability  has  no  application  where  a  carrier  receiving  live  stock  to  be  transported 
to  a  point  beyond  its  own  line  stipulates  that  its  liability  as  carrier  shall  cease 
at  its  terminus  when  the  stock  is  ready  to  be  delivered  to  the  connecting  carrier, 
jmd  such  stipulation  is  therefore  valid. ^'^ 

Refusal  or  Inability  of  Connecting  Line  to  Receive.— A  common  carrier, 
receiving  live  stock  for  transportation  over  its  own  and  connecting  lines,  may, 
by  contract,  limit  its  liability  for  any  delays  at  connecting  points  caused  by  the 
refusal  or  inability  of  the  connecting  line  to  take  charge  of  the  stock  after  re- 
ceiving notice  of  their  arrival  on  the  connecting  track;  but  it  is  the  plain  duty 


Kansas  City  &  Northern  Railway  Com- 
pany, owning  and  operating  a  line  of  rail- 
road from  Kansas  City  to  Mexico,  and 
there  connecting  with  another  road  run- 
ning to  Chicago,  made  a  contract  to  "for- 
ward" certain  cattle  from  Kansas  City  to 
Chicago,  stipulating  therein  that  the  ship- 
per should  "take  care  of  the  cattle  while 
on  the  trip,"  and  that  "it  and  connecting 
lines  overlines  over  which  such  freight 
might  pass  should  not  be  responsible  for 
any  loss,  damage,  or  injury  which  might 
happen  in  loading,  forwarding,  or  unload- 
ing, by  suffocation,  *  *  *  or  by  any 
other  cause  except  gross  negligence,"  and 
that  "it  and  such  connecting  lines  should 
be  deemed  merely  forwarders,  and  not 
common  carriers,  and  only  liable  for  such 
loss  *  *  *  as  might  be  gross  negli- 
gence only,  and  not  otherwise."  Held, 
that  said  St.  Louis,  Kansas  City  &  North- 
ern Railway  was  liable,  as  a  carrier,  for 
the  transportation  the  entire  distance,  and 
was  responsible  for  any  loss  or  in- 
jury occurring  from  ordinary  negligence, 
whether  such  negligence  was  on  its  own 
or  a  connecting  line.  St.  Louis,  etc.,  R. 
Co.  V.  Piper,  13  Kan.  505. 

25.  Miller  v.  Missouri,  etc.,  R.  Co.,  157 
Mo.  App.  638,  138  S.  W.  903;  Steckdaub 
V.  Missouri,  etc.,  R.  Co.  (Mo.  App.),  138 
S.   W.   904. 

26.  Missouri  statute. — Notwithstanding 
Rev.  St.  1889,  §  944,  making  a  carrier  re- 
ceiving goods  for  carriage  beyond  its 
route  liable  for  the  negligence  of  a  con- 
necting carrier,  a  carrier  receiving  goods 
consigned  to  a  point  beyond  its  route 
may  limit  its  liability  to  its  own  negli- 
gence by  issuing  a  bill  of  lading  to  its 
own  terminal  point  only,  and  expressly 
stating  therein  that  it  will  carry  the 
goods  no  further,  and  will  only  be  liable 


for  loss  or  damage  occurring  on  its  own 
line.  Drew  Glass  Co.  v.  Ohio,  etc.,  R. 
Co.,  44  Mo.  App.  416;  Historical  Pub.  Co. 
V.  Adams  Exp.  Co.,  44  Mo.  App.  421. 
But  see  Baker  v.  Missouri  Pac.  R.  Co., 
34  Mo.  App.  98;  Heil  v.  St.  Louis,  etc.,  R. 
Co.,  16  Mo.  App.  363;  Orr  v.  Chicago, 
etc.,  R.  Co.,  31  Mo.  App.  333. 

Under  Rev.  St.  1889,  §  944,  providing 
that  when  a  carrier  receives  property  to 
be  transported  from  one  place  to  another, 
within  or  without  the  state,  it  shall  be 
liable  for  any  loss,  damage,  or  injury  to 
such  property  caused  by  the  negligence 
of  a  connecting  carrier,  a  railway  carrier 
receiving  goods  in  this  state  to  be  shipped 
over  its  own  and  connecting  lines  to  the 
point  of  destination  may  stipulate  in  the 
contract  of  shipment  against  damages  to 
the  goods  occasioned  by  the  negligence 
of  the  connecting  carrier.  Dimmitt  v. 
Kansas,  etc.,  R.  Co.,  103  Mo.  433,  15  S. 
W.  761;  Hill  V.  Missouri  Pac.  R.  Co.,  4C 
Mo.  App.  517. 

A  bill  of  lading  by  a  railway  company 
of  goods  to  be  transported  over  its  own 
and  connecting  lines  stipulated  that  dam- 
ages for  loss  or  injury  sustained  in  tran- 
sit should  be  recoverable  against  the  par- 
ticular railway  company  having  custody 
of  such  goods  at  the  time  of  such  loss  or 
injury.  Held,  that  defendant  was  liable 
for  loss  or  damage  on  its  own  line  only. 
Nines  v.  St.  Louis,  etc.,  R.  Co.,  107  Mo. 
475,   18   S.  W.   36. 

27.  Loss  from  delay  in  delivery — De- 
lay at  connecting  points. — Pittsburg,  etc., 
R.  Co.  V.  Viers,  113  Ky.  526,  68  S.  W. 
469,  34  Ky.  L.  Rep.  356;  but  see  Louis- 
vHIe,  etc.,  R.  Co.  v.  Farmers',  etc.,  Comm. 
Firm,  107  Ky.  53,  31  Ky.  L.  Rep.  708,  53 
S.  W.  972. 


§§  3712-3713  CARRIERS.  3344- 

of  the  initial  line,  under  such  contract,  to  promptly  notify  the  connecting  line  of 
the  arrival  of  the  stock  at  the  receiving  track.^s 

§§  3713-3720.  Carriers  Which  May  Contract— §  3713.  Connecting^ 
Carriers  Which  Are  Partners. — Where  connecting  carriers  are  partners  in 
the  transportation  of  freight,  the  connecting  lines  forming  practically  one  line 
for  the  through  shipment  of  freight,  each  line  is  liable  for  the  negligence  of  the 
other,  and  the  initial  carrier  can  not,  by  stipulations  in  contracts  for  through 
shipments,  restrict  its  liability  for  damages  to  such  only  as  occur  on  its  own 
line,^^  incorporating  such  a  condition  in  the  shipping  contract-^" 

Reliance  by  Shipper  on  Partnership. — A  carrier  receiving  a  shipment  is 
not  liable  for  damage  occurring  on  a  connecting  line,  on  the  ground  that  it  held 
itself  out  as  a  partner  of  such  line,  where  the  shipper  did  not  rely  on  such  hold- 
ing out,  but  accepting  a  contract  expressly  exempting  the  carrier  from  liability 
for  loss  occurring  beyond  its  own  line.^^  A  claijge  in  a  contract  limiting  the 
liability  of  the  initial  carriers  to  its  own  line  repudiates  an  alleged  partnership 
between  it  and  the  connecting  lines.^^ 

Road  Not  Sued  as  a  Partner. — Where  a  connecting  railroad  was  not  sued 
as  a  partner,  the  terms  of  a  contract  limiting  its  liability  to  injuries  caused  on 
its  own  line  were  valid,  even  though  the  agent  acting  for  it  in  making  such  con- 
tract was  also  agent  of  the  other  connecting  roads. ^^ 

Partnership  Ultra  Vires. — If  a  railway  company  enters  into  copartnership 
with  other  carriers,  to  carry  freight,  and  an  action  is  brought  against  the  con- 
tracting carrier  for  damages  to  through  freight,  on  connecting  line,  defendant 
is  estopped  from  alleging  that  partnership  is  ultra  vires.^*  Allegations  of  part- 
nership must  charge  a  joint  ownership  and  partnership  in  the  operation  of  the 
different  lines,  in  express  terms. ^^ 

Mere  Act  of  Hauling  Shipment. — The  action  of  a  railroad  company  in 
hauling  stock  delivered  to  it  by  another  road  which  connects  with  its  line,  as 
required  by  statute,  does  not  of  itself  amount  to  a  ratification  of  the  original 
contract  of  shipment  and  make  it  a  partner  of  the  former  road.^^ 

28.  Refusal  or  inability  of  connecting  33.  Road  not  sued  as  a  partner. — As- 
line  to  receive. — Louisville,  etc.,  R.  Co.  v.  kew  v.  Gulf,  etc.,  R.  Co.  (Tex.  Civ.  App.), 
Bourne,  16  Ky.  L.  Rep.  835,  39  S.  W.  975.  73    S.    W.    846. 

29.  Connecting  carriers  which  are  part-  34.  Partnership  ultra  vires. — Gulf,  etc., 
ners.— Gulf,  etc.,  R.  Co.  v.  Wilbanks,  7  R.  Co.  v.  Wilbanks,  7  Tex.  Civ.  App. 
Tex.   Civ.  App.  489,   37  S.  W.  303;   Inter-  489,  27  S.  W.  303. 

national,  etc.,  R.  Co.  v.  Anderson,  3  Tex.  35.    Texas,  etc.,  R.  Co.  v.  Gray,  45  Tex. 

Civ.  App.   8,  21   S.  W.   691;   Gulf,   etc.,   R.  Civ.   App.   208,   99   S.  W.   1135;   Gulf,  etc., 

Co.  V.   Edloff,  89  Tex.  454,  34  S.  W.  414,  R.   Co.   v.    Edloff,   89  Tex.   454,   34   S.  W. 

35    S.    W.    144,     affirming   34   S.    W.     410;  414,  35  S.  W.  144,  affirming  34  S.  W.  410, 

Texas,  etc.,  R.  Co.  v.  Hawkins  (Tex.  Civ.  and  Mexican  Nat.  R.  Co.  v.  Savage  (Tex. 

App.),  30  S.  W.  1113;   Galveston,  etc.,  R.  Civ.  App.),  41   S.  W.   663,  affirmed  in  93 

Co.   V.    Houston    (Tex.    Civ.   App.),   40   S.  Tex.    646,    no    op. 

W.   843;   Gulf,   etc.,   R.   Co.  v.  Wilson,  79  36.    By  a  contract  between  plaintiff  and 

Tex.  371,  15  S.  W.  380,  11  Iv.  R.  A.  486,  a  certain  railroad  and  its  connecting  lines 

gs    Am.    St.    Rep.    345.  it    was    agreed    that    certain    live    stock 

30.  Where  there  was  a  joint  contract  should  be  carried  from  a  point  in  Ten- 
by connecting  carriers  to  transport  nessee  to  a  point  in  Texas,  the  liability 
freight  thereby  making  each  liable  for  of  the  contracting  carrier  to  cease  when 
the  other's  default,  their  liability  is  not  the  stock  was  delivered  to  a  connecting 
affected  by  provision  in  bills  of  lading  line.  The  live  stock  was  delivered  by 
limiting  the  initial  carrier's  liability  to  the  contracting  carrier  to  defendant  com- 
delays  occurring  on  its  own  line.  Gulf,  pany,  which  carried  the  same  to  its  des- 
fctc,  R.  Co.  V.  Nelson  (Tex.  Civ.  App.),  tination,  and  collected  all  charges 
139  S.  W.  81.  thereon.     Rev.  St.  art.  4351,  provides  that 

31.  Reliance  by  shipper  on  partnership.  every  railroad  company  shall  for  a  rea- 
— Galveston,  etc.,  R.  Co.  v.  Houston  sonable  compensation  draw  over  its  road, 
(Tex.   Civ.   App.),   40   S.   W.   842.  without   delay,   the   passengers,    merchan- 

32.  Gulf,  etc,  R.  Co.  v.  Baird,  75  Tex.  dise,  and  cars  of  every  other  railroad! 
256,   13   S.  W.   530.  company   which    may    enter   and    connect 
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§  3714.  Initial  Carrier  Lessee  of  Connecting  Road. — A  contract  for  the 
shipment^of  live  stock,  executed  by  a  railroad  company  as  agent  for  two  other 
roads  whose  lines  it  had  leased,  is  a  joint  obligation  of  the  three  companies,  and 
a  stipulation  relieving  the  contracting  road  from  liability  for  injuries  occurring 
beyond  its  road  applies  only  to  inquiries  on  a  road  not  embraced  in  its  system ; 
and  hence  one  of  the  leased  roads  is  liable  for  injuries  to  the  property  occurring- 
after  leaving  its  own  road,  and  on  the  line  of  the  other  leased  road.^'' 

§  3715.  Right  of  Initial  Carrier  to  Stipulate  on  Behalf  of  Succeed- 
ing Carrier. — A  railroad  company,  as  an  initial  carrier,  as  a  condition  for  art 
undertaking  to  deliver  freight  beyond  the  terminus  of  its  line,  may  stipulate  ort 
its  own  behalf  and  that  of  the  connecting  carrier,  that  the  liability  of  each  shall 
terminate  upon  the  arrival  of  the  goods  at  the  station  of  delivery,  and  that  after- 
v/ards  their  liability  shall  be  that  of  warehouseman  only.^* 

Shipping  Receipt  Purporting  to  Inure  to  Benefit  of  Any  Connecting 
Carrier. — A  shipping  receipt,  limiting  the  carrier's  liability,  accepted  by  the 
owner  or  his  agent,  in  consideration  of  a  reduced  freight  rate,  being  not  only  a 
leceipt,  but  also  a  special  contract  as  to  conditions  of  transportation  is  if  it  pur- 
ports to  inure  to  the  benefit  of  any  connecting  carrier  who  in  fact  receives  the 
goods,  valid  for  that  purpose.^^ 

§§  3716-3717.  Power  of  Initial  Carrier  to  Make  Contract  Limiting 
Liability  of  Succeeding  Carrier — §  3716.  In  General. — An  intermediate 
carrier  can  not  limit  its  liability  by  a  special  agreement  with  the  carrier  from 
whom  it  receives  the  goods,  unless  that  carrier  had  authority  from  the  owner 
to  make  the  agreement.*"  The  initial  carrier  has  implied  authority  to  act  as  the 
agent  of  the  shipper  in  making  a  special  contract  limiting  the  liability  of  the 
connecting  carrier,  even  in  a  degree  not  provided  for  in  the  original  shipping 
contract.*! 

Delivery  of  Receipt  by  Intermediate  to  Initial  Carrier. — The  mere  de- 
livery by  an  intermediate  carrier,  to  the  initial  carrier  from  whom  the  goods 
were  received,  of  a  receipt  containing  a  condition  that  the  value  of  the  goods 
at  the  place  of  shipment  shall  govern  in  the  event  of  loss,  is  not  a  contract  made 
with  the  owner,  and  does  not  change  the  common-law  rule  as  to  the  measure 

with  its  road.     Held,  that  the  facts  were  land,   59   N.   Y.   611,   17   Am.   Rep.   394. 

insufficient    to    fix   any   liability   upon   de-  But  see  Babcock  v.  Lake  Shore,  etc.,  R. 

tendant    as    member    of   a    partnership    or  Co.,  49  N.  Y.  491  in  which  it  is  held  that 

as  joint  contractor  for  injuries  to  the  live  where  a  common  carrier  has  transported 

stock  while  in  the  hands  of  the  contract-  freight   under   a   special   contract  limiting- 

ing    carrier;    its    action    in    hauling    such  its    common-law    liability,    and    by    which 

stock,  as  required  by  statute,  not  of  itself  it  undertook  for  an  agreed  compensation 

amounting   to    a   ratification    of   the    con-  to   carry  it  to   the   terminus   of   its   route, 

tiact.     Ft.  Worth,   etc.,   R.   Co.   v.   Fuller,  and  then  deliver  it  to  another  carrier,  no 

?  Tex.  Civ.  App.  340,  22  S.  W.  1006.  authority    results    from    the    relation    or 

37.  Initial  carrier  lessee  of  connecting  from  the  contract  empowering  it  to  enter 
road. — International,  etc.,  R.  Co.  v.  An-  into  a  special  contract  on  behalf  of  the 
derson,  3  Tex.  Civ.  App.  8_,  21  S.  W.  691.  owner    with    the    next    carrier    restricting 

38.  Right  of  initial  carrier  to  stipulate  the  liability  of  the  latter. 

on  behalf  of  connecting  carrier. — Kansas  In  an  action  to  recover  for  the  loss  of 

City,   etc.,   R.   Co.  v.  Sharp,   64  Ark.   115,  oil   burned   while   being  transported   over 

40  S.  W.  781.  defendant's  railroad,  it  appeared  that  the 

39.  Shipping  receipt  purporting  to  in-  oil  was  shipped  on  a  connecting  road 
ure  to  benefit  of  any  connecting  carrier.  without  any  specific  agreement  as  to  lia- 
— Mears  v.  New  York,  etc.,  R.  Co.,  75  bility  for  loss,  and  that  the  connecting 
Conn.  171,  52  Atl.  610,  56  L.  R.  A.  884,  road  delivered  the  oil  to  defendant,  and 
96   Am.   St.   Rep.   192.  took  from  it   a   receipt   therefor,   contain- 

40.  Power  of  initial  carrier  to  make  ing  the  clause,  "Owners  risk,  F.  &  L." 
contract  limiting  liability  of  succeeding  (meaning  fire  and  leakage).  Held,  that 
carrier. — Lamb  v.  Camden,  etc.,  Transp.  the  connecting  railroad  was  plaintifif's 
Co.,  2  Daly  454;  S.  C,  46  N.  Y.  271,  7  agent  to  deliver  such  oil  to  defendant. 
Am.    Rep.    327.         _  Held,    further    that    the    condition    in    the 

41.  Initial     carrier. — Rawson     v.     Hoi-  receipt   given   to   the   connecting   railroad 
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of  damages  in  an  action  against  the  intermediate  carrier  for  loss  of  the  goods 
on  its  route.*^ 

§  3717.  Driver  of  Local  Transfer  Company. — A  driver  for  a  local  trans- 
fer company  delivering  goods  to  an  express  company  for  shipment  is  not  the 
agent  of  the  shipper,  with  whom  the  express  company  might  make  a  special 
contract  limiting  its  liabiHty.*^ 

§  3718.  Intermediate  or  Terminal  Carrier. — ^Having  Notice  of  lUegal 
Stipulation. — Where  an  unconditional  release  of  a  carrier  from  liability  for 
loss  or  damage  to  goods  in  transit  comes  into  the  hands  of  a  connecting  line, 
together  with  the  goods  shipped,  it  is  notice  to  the  connecting  line  of  the  illegality 
of  the  transaction,  and  on  loss  its  liability  must  be  determined  by  the  principles 
of  the  general  law.** 

Takes  Subject  to  Through  Bill  of  Lading — Issuance  of  Supplemental 
Bill. — Where  a  connecting  carrier  receives  and  'forwards  goods,  which  were 
shipped  on  a  through  bill  of  lading  issued  by  the  initial  carrier,  of  which  the 
connecting  carrier  is  advised  when  it  receives  the  goods,  it  takes  them  subject 
to  the  terms  of  such  bill  of  lading;  and  where  the  original  bill  contains  a  pro- 
vision for  marine  insurance  on  the  shipment,  the  connecting  carrier  cannot  limit 
its  liability  thereunder,  as  against  the  shipper,  by  the  issuance  of  a  supple- 
mental bill  of  lading  to  the  carrier  from  which  it  receives  the  goods,  whatever 
its  rights  by  subrogation  may  be  against  such  carrier.*^ 

§  3719.  Power  of  Intermediate  Forwarder  to  Bind  Initial  Carrier. — 

where  a  forwarder  of  freight,  who  is  the  agent  of  both  carriers,  to  whom  an 
initial  carrier  delivers  goods  to  be  by  him  delivered  to  a  connecting  carrier,  gives 
a  bill  of  lading  limiting  the  latter's  duty  to  delivering  the  goods  to  a  third  car- 
rier, such  bill  of  lading  is  binding  on  the  first  and  second  carriers,  and  the  sec- 
ond carrier  is  not  liable  to  the  first  carrier  for  the  third  carrier's  failure  to  de- 
liver the  goods  to  the  consignee.** 

§  3720.  Express  Company. — An  express  company  which  receives  a  pack- 
age to  be  delivered  to  another  carrier  to  complete  the  transportation  may  limit 
its  liability  by  a  stipulation  in  the  receipt  that  its  liability  shall  terminate  on  its 
delivery  of  the  package  to  the  subsequent  carrier. *'' 

§§  3721-3724.  Manner    of    Limiting— §    3721.    General    Notice.— A 

common  carrier  may,  by  general  notice,  brought  to  the  knowledge  of  the  shipper, 
limit  its  responsibility  for  carrying  certain  commodities  beyond  the  line  of  its 
general  business.*^ 

General  Notice  from  Succeeding  to  Initial  or  Prior  Carrier. — A  com- 
mon carrier  can  not,  by  a  general  notice,  exonerate  himself  entirely  from  his 
legal  duty  and  liability  for  property  which  is  delivered  to  him  for  transportation, 
or  fix  the  amount  beyond  which  he  will  not  be  held  responsible  in  case  of  injury 
or  loss,  although  such  property  is  delivered  to  him  by  another  carrier,  to  whom 
the  notice  has  been  made  known,  and  who  received  the  same  from  the  owner 

was  valid,  and  exempted  the  latt'er  from  45.     Takes    subject   to   through   bill   of 

liability    for    the    loss.      Hinkley    v.    New  lading— Issuance    of    supplemental   bilL— 

York,   etc.,   R.   Co.   (N.  Y.),  3  Thomp.   &  Eerwind-White   Coal   Min.   Co.  v.  Metro- 

C.  281.                                   _               _                 _  politan    Steamship    Co.,    183    Fed.    257. 

«.f  ;n^n1ri/l^r«rrier"T.*r.h^,,T3.^"  ^6.    Power  of  intermediate  forwarder  to 

ate  to  mitial  carner.-Lamb   z/.   Camden,      ^j„^  j^^j^  carrier.-Chicago,  etc.,  R.  Co. 

^*43.'^Driv^er^of   /o^al^'tLsfe^r^'c^ompW  -  Northern  Line   Packet  go'.,  70  111.  217. 

—Ferris  -v.  Adams  Exp.   Co.,  77  N.  J.  L.  *'''•     Express   company.— Snider   v.   Ad- 

19    71  Atl.  683.  '^'"S    Exp.   Co.,    63   Mo.   376. 

44.    Having  notice  of  illegal  stipulation.  48.      General      notice. — Farmers',      etc., 

— Woodburn    v.    Cincinnati,    etc.,    R.    Co.,  Bank   v.    Champlain    Transp.    Co.,   33    Vt. 

40   Fed.  731.  186,   56   Am.   Dec.   68. 
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under  an  agreement  to  carry  it  over  his  own  line,  and  then,  as  agent  of  the  con- 
signor, to  send  it  forward  by  a  carrier.*^ 

§  3722.  Usage  or  Custom. — Common  carriers  employed  in  the  transpor- 
tation of  goods  on  the  Hudson  river,  between  New  York  and  Albany,  and  giv- 
ing an  acceptance  of  the  same,  without  limiting  their  responsibility  to  Albany, 
are  liable  for  the  loss  of  the  goods  happening  after  their  delivery  at  Albany  to 
other  forwarders,  although  such  delivery  be  comformable  to  the  usage  of  the 
trade,  if  knowledge  of  such  usage  be  not  brought  home  to  the  owner  of  the 
goods.'*" 

§  3723.  Stipulation  in  Bill  of  Lading  or  Receipt. — A  common  carrier 
may  limit  its  liability  for  loss  on  connecting  lines  by  a  stipulation  in  the  bill  of 
lading  that  articles  to  be  transported  beyond  its  lines  may  be  delivered  to  con- 
■necting  lines  for  transportation  to  their  destinations,  and  that  its  responsibility 
shall  cease  with  such  delivery .^i  Under  the  statutes  of  Georgia  a  railroad  com- 
pany can  not  limit  its  liability  by  a  stipulation  in  the  receipt  for  the  goods  to 
the  effect  that  it  shall  not  be  liable  for  safe  transportation  of  the  goods  after 
they  are  delivered  to  other  parties  for  completing  transportation  or  delivery.^^ 
And  under  the  statute  of  Illinois  prohibiting  a  carrier  from  limiting  its  common- 
law  liability  to  safely  deliver  property,  by  any  stipulation  in  the  receipt  given 
therefor,  a  limitation  in  a  bill  of  lading  acknowledging  the  receipt  of  property, 
which  limits  the  liability  of  the  carrier  to  loss  on  its  own  line,  is  invalid ;  but  the 
common-law  liability  may  be  limited  by  the  part  of  the  bill  constituting  the  con- 
tract on  the  shipper  assenting  to  the  restrictions. ^^ 

§  3724.  Express  Contract. — In  Georgia,^*  Illinois,^^  Kentucky,5«  Ne- 
braska^'^  and  South  Carolina,^*  a  contract  limiting  the  liability  of  the  initial  car- 
rier to  its  own  line  must  be  an  express  contract  agreed  to  by  the  shipper. 

§§  3725-3730.  Form  and  Requisites,  Contents  and  Legibility — 
§  3725.   Legibility. — Provision  in  Pine  Print  Obscured  by  Stamp. — In  a 

bill  of  lading,  providing  for  the  carrying  of  the  goods  beyond  the  line  of  the  car- 
rier issuing  the  bill,  a  provision  in  fine  print,  somewhat  obscured  by  the  use  of 

49.  General  notice  from  succeeding  to  Missouri.  —  Minter  Bros.  v.  Southern 
initial  or  prior  carrier. — Judson  v.  West-       Kansas    R.    Co.,    56    Mo.   App.    283. 

ern  R.  Corp.  (Mass.),  6  Allen  486,  83  Am.  Washington. — Allen,    etc.,    Co.    v.  Cana- 

Dec.    646.  dian    Pac.    R.    Co.,    42   Wash.    64,   84   Pac. 

50.  Usage  or  custom. — St.  John  v.  Van      620. 

Santvoord    (N.    Y.),    25    Wend.    660.  52.     Southern    Exp.    Co.    v.    Barnes,    36 

51.  Stipulation  in  bill  of  lading   or  re-       Ga.   533. 

ceipt. — Where   the    receipt    on    a    bill   of  53.   Illinois   Match   Co.  v.   Chicago,   etc., 

lading-  of  goods  marked  to  New  York  re-  R.  Co.,  250  111.  396,  95  N.  E.  492. 

cited    that   the    goods    were    to    be   trans-  54.     Central,    etc.,    R.    Co.    v.    Murphey, 

ported,    over   the   line   of   the    defendant's  116  Ga.  863,  43  S.  E.  265,  60  L.  R.  A.  817; 

road,   to   a   certain   station,   and   there   de-  Central  R.,  etc.,  Co.  v.  Avant,  80  Ga.  195, 

livered,    in   good   order,   to   another    com-  5    S.    E.    78;    Richmond,    etc.,    R.    Co.    v. 

pany,  whose  line  was  a  part  of  the  route  Shomo,    90    Ga.    496,    16    S.    E.    330;    Mc- 

to   the  place   of  destination,   and  that   the  Elveen   v.   Southern   R.    Co.,   109   Ga.   249, 

liability  of  defendant,  as  a  common   car-  34  S.  E.  281. 

rier,   should   cease  when   the   goods  were  55.    Coats  v.  Chicago,   etc.,   R.   Co.,  339 

so  delivered,  at  that  station,  to  the  other  ju    ^^^    37   j^_   j£_   929. 

company,   and   the   shipper  accepted   such  cd     t'      •     -n         ^        o     r-i             /~i 

receipt    with    knowledge    of   its    contents,  ,J%^Tl'fo^-'    ^-    ^°-   ^-    *^°°P"' 

it    became   the    contract    of   both    parties.  ^"^   ^^^   ^-   ^^P-   *'*''■ 

Field  V.  Chicago,  etc.,  R.  Co.,  71  111.  458.  57.  Fremont,  etc.,  R.  Co.  v.  New  York, 

See     post,    "Knowledge     and    Assent     of  etc.,   R.   Co.,   66   Neb.   159,   93  N.  W.   131, 

Shipper,"    §    3730.  59    L-    R-   A.    939. 

Kentucky. — Brunk  v.  Ohio,  etc.,   R.   Co.,  58.     Hill    v.    Georgia,    etc.,    R.    Co.,    43 

32    Ky.    L.    Rep.    174,    105   S.   W.   443.  S.    C.    461,    21    S.    E.    337. 

4  Car— 16 
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stamps,  that  in  case  of  injury  to  the  goods  only  the  carrier  having  custody  of  the 
goods  at  the  time  of  the  injury  shall  be  liable,  cannot  be  regarded  as  part  of  the 
contract. ^^ 

Name  of  Station  Where  Liability  Ceases. — In  a  contract  by  a  consignor 
and  a  railroad  company  that  the  liability  of  the  company  shall  cease  after  the  goods 
pass  out  of  its  possession,  an  omission  in  the  name  of  the  station  where  the  lia- 
bility ceases  is  immaterial.^" 

§  3726.  Reasonableness. — :A  stipulation  in  a  bill  of  lading  by  one  of  a 
line  of  carriers  that  the  company  in  whose  possession  the  goods  are  at  the  time 
of  loss  or  damage  shall  alone  be  liable  is  a  reasonable  one.^^ 

Connecting  Carrier  Making  Independent  Contracts. — Where  connecting 
carriers  made  independent  contracts  with  a  shipper  to  carry  over  their  several 
lines,  the  stipulation  in  the  contract  of  each  that  its  liability  shall  be  limited  to  its 
own  line  will  be  held  reasonable,  in  the  absence  of  evidence  to  the  contrary.^^ 

§  3727.  Consideration. — A  stipulation  that  a  carrier's  liability  shall  cease  on 
its  delivery  to  a  forwarding  carrier  is  valid  without  regard  to  consideration,  the 
carrier  being  under  no  obligation  to  carry  beyond  its  own  terminus,^^  but  a  con- 
tract between  a  railroad  company  contracting  for  through  carriage  of  freight,  and 
a  shipper,  limiting  the  liability  of  the  carrier  to  loss  or  injury  on  its  own  line,  is 
moperative  unless  based  on  a  valid  consideration.^* 

Initial  Carrier  Receiving  More  than  Local  Rates. — An  initial  carrier, 
which  in  its  bill  of  lading  stipulates  that  it  shall  be  liable  only  for  loss  occurring 
on  its  own  line,  is  not  liable  for  loss  occurring  on  a  connecting  line,  although  by 
virtue  of  its  through  traffic  arrangements  it  received  more  than  the  local  rates  for 
the  haul,  and  although  it  contracted  for  the  through  rate,  and  provided  in  its  bill 
of  lading  that  the  connecting  lines  should  have  the  benefit  of  all  exceptions  and 
conditions  contained  therein.®^ 

Exemption  in  Through  Contract  Where  Carriers  without  Arrange- 
ment Inter  Sese. — If  otherwise  unobjectionable,  a  limitation  of  the  carrier's  lia- 
bility contained  in  a  through  bill  of  lading,  stipulating  for  shipment  at  special 
rates  over  several  distinct,  independent  connecting  lines,  is  not  void  because  the 
several  carriers  had  no  arrangement  inter  sese  whereby  the  shipper  could,  upon 
demand,  have  obtained  continuous  through  transportation  upon  terms  of  unre- 
stricted liability  of  the  carriers. ^^ 

New  Contract  by  Succeeding  Carrier. — Where  goods  are  shipped  under  a 
through  contract  of  shipment,  a  new  contract  made  by  the  shipper  with  a  connect- 

59.  Provision  in  fine  print  obscured  by  Tennessee. — Nashville,  etc.,  Railway  v. 
stamp. — Allen,  etc.,  Co.  v.  Canadian  Pac.  Stone,  112  Tenn.  348,  79  S.  W.  1031,  10& 
R.    Co.,    43    Wash.    64,    84    Pac.    630.  Am.    St.    Rep.    955. 

60.  Name    of    station    where    liability  64.    Arkansas.— Chic^LSO,   etc.,   R.   Co.  v. 
ceases.— Mmter    Bros.    v.    Southern   Kan-  Cotton,    87   Ark.   339,    113   S.   W.   742. 
sas   R.    Co.,   56   Mo.   App    282.  Missouri.— Simmons     Hardware    Co.    v. 

61      Reasonableness.-iVort/.    Carohna.-  g^    ^ouis,  etc.,  R.  Co.,  140  Mo.  App.  130, 

Phifer    V.    Carolma    Cent.    R.    Co.,    89    N.  ign   S    W    663 

C.   311,  45   Am.   Rep.   687.    ^  -   T.^a^.-San  '  Antonio,    etc.,    R.    Co.    v. 

..  Wn^hT  (tIx.'c^"' A;p:),'2ra  W":  ?.l  W"^'^''  ^«  Tex.  Civ.  App.  136,  49  S.  W. 

62.    Intermediate  carrier  requiring  sep-  Verbal  contract-Written  contract  sub- 

arate    shipping    contract.-houston,    etc  ^       ^^tj     signed.-See  post,  "Verbal  and 

fl    S°W"   flf"'  Written    Contract." 

63.'  Consideration.— ^/ofcowa.— A  limita-  ,  65.  Initial  carrier  receiving  more  than 
tion  of  liability  of  an  initial  carrier  for  local  rates.— Hoflfman  v.  Union  Pac.  K- 
injuries  to  a  shipment  of  lumber  to  those  Co.,  8  Kan.  App.  379,  56  Pac.  331. 
occurring  on  its  line  requires  no  other  66.  Exemption  in  through  bill  of  lad- 
consideration  than  the  shipment  itself.  ing — Where  connecting  carriers  without 
McNeill  V.  Atlantic,  etc.,  R.  Co.,  161  Ala.  arrangement  inter  sese. — Deming  v.  Mer- 
319,  49  So.  797.  chants',    etc.,    Storage    Co.,    90    Tenn.    (& 

Missouri.— Hd^nzt    v.    Wabash    Western  Pickle)  306,  17  S.  W.  89,  13  L.  R.  A.  518, 

R.    Co.,   56   Mo.   App.   476.  so  holding  as  to  a  fire  exemption. 
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ing  carrier,  after  it  has  received  the  goods  as  a  connecting  carrier,  merely  limit- 
ing its  liability,  being  without  consideration,  is  void.®^ 

§  3728.   Time  of  Contract.— Time    of  Delivery  of  Bill    of   Lading    to 

Shipper. — A  bill  of  lading,  containing  a  clause  which  limits  the  liability  of  each 
connecting  road  or  line,  to  loss  or  injury  suffered  while  on  its  line,  and  until  the 
goods  are  delivered  to  the  next  connecting  line,  should  be  tendered  to  the  shipper 
at  the  time  he  offers  his  goods  for  shipment.  If  so  tendered  and  accepted  by  him 
and  the  goods  are  shipped,  this  is  a  legitimate  limitation  of  the  measure  of  the 
carrier's  Hability,  and  becomes  a  part  of  the  contract,  binding  on  the  contracting 
parties.  If  the  shipper  contemporaneously  with  the  delivery  of  the  goods  to  the 
carrier,  does  not  receive  a  bill  of  lading  from  the  carrier  limiting  its  common-law 
liability,  the  carrier  will  be  bound  to  deliver  the  goods  safely,  except  as  relieved 
at  common  law.®®  Where  a  shipper  of  goods  over  the  lines  of  connecting  car- 
riers does  not  receive  a  bill  of  lading  from  the  initial  carrier  limiting  its  common- 
law  liability  contemporaneously  with  the  delivery  of  the  goods  to  such  carrier,  the 
carrier  assumes  a  common-law  liability .^^ 

§  3729.  Choice  between  Full  and  Limited  Liability  Contract. — Where 
the  shipper  is  refused  an  opportunity  to  ship  as  instructed,  a  stipulation  in  the 
contract  of  carriage  limiting  the  initial  carrier's  liability  to  its  own  line  is  void,'''" 
but  a  stipulation  in  a  through  bill  of  lading  of  nonliability  for  loss  by  fire  through- 
out the  whole  distance,  issued  by  a  carrier  having  a  line  extending  only  part  way 
to  the  destination,  is  valid,  where  it  has  a  rate  over  its  own  line  for  which,  if  re- 
quired, it  assumes  responsibility  for  such  loss.'''^ 

§  3730.  Knowledge  and  Assent  of  Shipper. — Where  the  shipper  accepts 
and  acts  upon  a  bill  of  lading  containing  an  express  agreement  limiting  each  car- 
rier's liability  to  its  line,  his  knowledge  of  such  agreement  will,  in  the  absence  of 
fraud  or  mistake,  be  conclusively  presumed  and  he  will  be  bound  thereby,  and  will 
not  be  permitted  to  show  he  was  ignorant  of  its  contents ;  ''^  whether  he  read  it  or 
not,'^^  certainly  where  he  has  been  accustomed  to  ship  under  similar  contracts.'^* 

87.    New  contract  by  succeeding  carrier.  71.     Deming   v.    Merchants',    etc.,    Stor- 

- -Barnes    v.    Long    Island    R.    Co.,    93    N.  age    Co.,    90   Tenn.    (6    Pickle)    306,    17    S. 

Y.  S.   616,  47   Misc.  Rep.  318,  reversed  in  W.    89,    13    L.    R.   A.    518. 

100   N.   Y.   S.   593,   115   App.   Div.   44.  72.    Knowledge  and  assent   of  shipper. 

68.  Time   of   delivery   of  bill   of   lading  — Illinois. — Merchants',    etc.,    Transp.    Co. 
to  shipper. — Southern  R.  Co.  v.  Levy,  144  v.  Moore,  88   111.  136,  30  Am.   Rep.   541. 
Ala.    614,    39    So.    95;    Louisville,    etc.,    R.  Iowa. — Mulligan     v.    Illinois     Cent.     R. 
Co.    V.    Meyer,    78    Ala.    597,    27    Am.    &  Co.,    36    Iowa    181,    14    Am.    Rep.    514,    2 
Eng.  R.  Cas.  44;  Jones  v.  Cincinnati,  etc.,  Am.  R.  Rep.  322,  328. 

R.   Co.,   89  Ala.   376,   8   So.   61,   45   Am.   &  Tennessee. — East     Tennessee,      etc.,     R. 

Eng.  R.   Cas.  321;   Louisville,  etc.,   R.   Co.  Co.    v.    Brumley,    73    Tenn.    (5    Lea)    401, 

V.  Cowherd,  120  Ala.  51,  23  So.  793;  Mou-  6   Am.   &   Eng.   R.   Cas.   356. 

ton   V.    Louisville,    etc.,    R.    Co.,    128    Ala.  73.    Alabama. — Jones  v.   Cincinnati,   etc., 

537,    29    So.    603;    Louisville,    etc.,    R.    Co.  R.   Co.,   89  Ala.   376,   8   So.   61,  45   Am.   & 

V.   Touart,   97   Ala.   514,   11   So.   756.  Eng.    R.   Cas.   321. 

69.  Southern  R.  Co.  v.  Levy,  144  Ala.  New  York. — Where,  on  receiving  a 
614,   39   So.   95.  trunk  for  transportation,  an  express  com- 

70.  Choice  between  full  and  limited  lia-  pany  gives  the  owner  a  receipt  therefor, 
bility  contract. — Plaintiff,  a  shipper  of  containing  in  explicit  terms  an  agreement 
cattle,  demanded  an  unrestricted  liability  to  forward  the  trunk  to  the  agency  of  the 
contract  of  defendant  railroad.  After  the  company  nearest  to  destination  only,  and 
cattle  were  loaded  and  accepted  by  de-  that  the  company  may  there  deliver  the 
fendant,  to  be  delivered  at  a  point  beyond  trunk  to  another  express  company,  and 
its  own  line,  and  the  train  was  in  the  act  in  such  case  the  company  to  which  the 
of  starting,  plaintiff  was  compelled  to  trunk  is  so  delivered  shall  be  regarded  as 
sign  a  contract  restricting  liability  to  in-  the  agent  of  the  owner,  and  liable  for 
juries  on  defendant's  line,  being  refused  damages  or  loss  thereafter,  such  contract 
an  opportunity  to  ship  on  unrestricted  is  binding  on  the  shipper  whether  he 
terms.  Held,  that  the  restrictions  were  reads  the  receipt  or  not.  Mills  v.  Weir, 
void,  and  no  defense,  where  injury  re-  81  N.  Y.  S.  801,  82  App.  Div.  396. 
suited.  Chicago,  etc.,  R.  Co.  v.  Cotton,  74.  Habit  of  receiving  like  bills  of  lad- 
87   Ark.   339,   112  S.  W.  743.  ing, — When  a  bill  of  lading,  given  by  the 
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In  such  case  the  carrier  need  not  call  the  shipper's  attention  to  the  stipulation  "^^ 
or  read  or  explain  it  to  him  J* 

Where  Express  Contract  Required. — In  jurisdictions  in  which  a  carrier 
can  limit  its  liability  by  express  contract  only,  a  stipulation  limiting  its  lia- 
bility to  losses  or  damage  occurring  on  its  own  route,  must  be  shown  to  have  been 
brought  to  the  notice  of  the  consignor,  and  to  have  been  accepted  or  acquiesced 
in  by  him.'^''     The  mere  acceptance,  however,  of  a  bill  of  lading'^*  or  of  an  ex- 


carrier  on  the  acceptance  of  the  goods, 
shows  that  they  are  to  be  forwarded  to 
a  particular  place  only,  which  is  short 
of  their  place  of  destination,  and  the  con- 
signor has  been  a  frequent  shipper  by 
the  same  line,  and  was  in  the  habit  of  re- 
ceiving like  bills  of  lading,  it  will  be  pre- 
sumed he  was  familiar  with  its  contents, 
and  knew  that  the  carrier  was  not  obliged 
to  carry  the  goods  to  the  place  to  which 
they  were  addressed,  and  if  promptly 
carried  to  the  place  specified  in  the  con- 
tract, and  there  safely  stored,  and  they 
are  burned  without  fault  on  the  part  of 
the  carrier,  no  recovery  can  be  had  of  the 
latter  for  the  loss.  Merchants',  etc., 
Transp.  Co.  v.  Moore,  88  111.  136,  30  Am. 
Rep.  541. 

75.  A  special  contract  protecting  a 
railroad  company  against  liability  for 
loss  of  or  injury  to  freight  not  occurring 
on  its  own  line  will  be  presumed  from 
the  fact  that  a  clause  purporting  to  so 
limit  liability  is  to  be  found  printed  in 
the  bill  of  lading  received  by  the  shipper, 
even  though  his  attention  was  not  called 
to  it,  if  it  appears  that  he  had  previously 
shipped  like  articles  and  taken  the  same 
kind  of  bills  of  lading.  East  Tennessee, 
etc.,  R.  Co.  V.  Brumley,  73  Tenn.  (5  Lea) 
401,  6  Am.  &  Eng.  R.  Cas.  356. 

76.  Where  plaintiff  had  been  accus- 
tomed for  many  years  to  ship  live  stock 
over  the  line  of  defendant  railroad  com- 
pany under  a  form  of  contract  making 
defendant  liable  only  for  loss  occurring 
on  its  line,  it  must  be  presumed  that, 
when  plaintiflf  applied  to  defendant's 
agent  for  a  car  to  ship  his  stock,  he  an- 
ticipated shipping  it  in  the  usual  way; 
and  though  the  contract,  which  was  in 
the  usual  form,  was  not  read  to  him  or 
explained,  it  can  not  be  inferred  that 
there  was  any  fraud  or  mistake.  Rich- 
mond, etc.,  R.  Co.  V.  Richardson,  66  S. 
W.   1035,   23   Ky.   L.   Rep.   2234. 

77.  Where  express  contract  required. — 
Alabama. — Louisville,  etc.,  R.  Co.  v. 
Meyer,  78  Ala.  597,  27  Am.  &  Eng.  R. 
Cas.  44. 

Georgia. — Mosher  &  Co.  v.  Southern 
Exp.  Co.,  38  Ga.  37;  Atlantic,  etc.,  R. 
Co.  V.  Henderson,  131  Ga.  75,  61  S.  E. 
11]  1. 

78.  Central  R.,  etc.,  Co.  v.  Hasselkus, 
91  Ga.  382,  17  S.  E.  838,  44  Am.  St. 
Rep.   37. 

Where  a  shipper  contracted  with  a 
railroad  company  to  ship  freight  to  a 
point    beyond    its    terminus,    over    a    cer- 


tain route,  at  a  given  price,  and  delivered 
the  freight  to  the  railroad  company,  and 
afterwards  a  bill  of  lading  was  sent  to 
the  shipper,  the  liability  of  the  railroad 
company  was  that  of  a  common  carrier 
to  transport  the  freight  from  the  initial 
point  to  its  destination;  and  it  could  not 
limit  its  'liability  by  inserting  in  the  bill 
of  lading  a  provision  that  for  all  loss  or 
damage  occurring  in  the  transit  the  legal 
remedy  should  be  sought  and  held  only 
against  the  particular  carrier  in  whose 
custody  the  freight  might  be  at  the  time 
thereof,  there  being  no  express  contract 
to  that  effect,  the  bill  of  lading  being 
signed  only  by  the  agent. of  the  company, 
and  not  having  been  agreed  to  by  the 
shipper.  Central  R.  Co.  v.  Dwight  Mfg. 
Co.,   75   Ga.  609. 

When  the  agent  of  a  carrier  receipts 
for  goods  destined  to  a  point  beyond  its 
line  of  transportation,  such  receipt  con- 
taining the  following  words,  "which  it  is 
mutually  agreed  is  to  be  forwarded  to 
our  agents  '  nearest  or  most  convenient 
to  destination  only,  and  there  delivered 
to  other  parties,  to  complete  the  trans- 
portation," the  company  can  not,  in  case 
of  loss  of  the  goods,  protect  itself  from 
liability  by  showing  that  its  line  of  trans- 
portation did  not  extend  to  the  point  for 
which  the  goods  were  destined,  espe- 
cially when  the  evidence  shows  that  this 
fact  was  not  known  by  or  communicated 
to  the  shipper  at  the  time  he  shipped  the 
goods.  Mosher  &  Co.  v.  Southern  Exp. 
Co.,   38   Ga.   37. 

Plaintiff  applied  to  an  agent  of  the  R. 
L  &  P.  R.  Co.,  at  one  of  its  stations,'  to 
ship  a  stove  to  K.  on  the  line  of  defend- 
ant's road.  The  agent  informed  plain- 
tiff that  the  custom  was  for  shippers  to 
release  stoves,  but  advised  him  not  to  do 
it,  but  to  pay  the  additional  expense  of 
sending  it  at  carrier's  risk.  To  this 
plaintiff  assented,  and  offered  to  pay  the 
freight  to  said  agent,  who  informed  him 
that  he  could  as  well  pay  it  at  the  end  of 
the  route.  The  agent  placed  the  goods 
in  a  car  of  a  freight  train.  Some  hours 
afterwards  the  agent  handed  him  a  r^- 
per,  saying  that  it  was  a  receipt  for  the 
goods  shipped.  This  paper  plaintiff  put 
in  his  pocket,  without  examining  it,  and 
which  proved  to  be  a  bill  of  lading  of 
the  goods  containing  inter  alia  the  condi- 
tion. "Stoves  at  owner's  risk  of  break- 
age." The  goods  were  received  at  C.  B. 
from  the  R.  L  &  P.  R.  Co.  by  defendant 
railroad     company,     and     carried    to    K. 
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press  receipt '^  8  does  not,  in  such  case,  establish  the  shipper's  assent  to  stipulations 
of  this  kind.  And  in  Illinois  a  carrier  accepting  goods  for  shipment  to  a  point 
beyond  its  own  line  can  not  limit  its  Hability  for  their  safe  delivery  at  their  desti- 
nation by  a  stipulation  in  the  bill  of  lading  not  signed  by  the  shipper,  nor  as- 
sented to  by  him.*" 

Conflict  of  Laws. — A  contract  made  by  a  railroad  company  in  Georgia  for 
the  through  carriage  of  freight  from  Savannah  to  Chattanooga,  Tenn.,  is  gov- 
erned by  the  statutes  of  Georgia;  and  under  Civ.  Code  1895,  §  2276,  providing 
that  a  carrier  can  only  limit  its  legal  liability  by  express  contract,  as  construed  by 
the  courts  of  the  state,  a  provision  of  the  bill  of  lading  that  the  railroad  should 
only  be  liable  for  the  safe  delivery  of  the  goods  to  its  connecting  carrier  is  with- 
out effect  to  relieve  it  from  liability  for  damage  to  the  goods  while  in  the  posses- 
sion of  the  connecting  carrier,  unless  such  bill  of  lading  is  signed  by  the  shipper.^^ 

§§  3731-3743.  Construction,  Operation  and  Effect— §  3731.  Con- 
struction of  Words  and  Phrases. — Term  "Carrier." — Where  a  bill  of  lading 
provides  that  "no  carrier  shall  be  liable  for  loss  or  damage  not  accruing  on  its 
portion  of  the  route,  nor  after  said  property  is  ready  for  delivery  to  the  con- 
signee;" the  stipulation  being  intended  to  qualify  or  limit  the  common-law  lia- 
bility and  therefore  to  be  strictly  construed  against  the  carrier  and  in  favor  of 
the  shipper,  the  term  "carrier"  should  be  taken  as  referring,  not  merely  to  the 
transportative  capacity  of  the  company,  but  to  the  contracting  entity  in  its  dual 
capacity  of  common  carrier  and  warehouseman. ^^  The  stipulation  so  construed, 
being  one  undertaking  to  contract  against  liability  for  loss,  however  negligently 
it  might  be  inflicted,  was  void.*^ 

"Forwarding  Carrier," — In  a  bill  of  lading  stipulating  that  the  liability  of 
a  forwarding  carrier  for  loss  shall  cease  on  delivery  to  the  connecting  carrier, 
and  that  of  a  delivering  carrier  on  delivery  at  the  station  of  delivery,  the  term 
"forwarding  carrier"  applies  to  all  carriers  who  transport  goods  to  the  delivering 
carrier,  and  the  term  "delivering  carrier"  to  the  carrier  who  actually  delivers  the 
goods  at  their  destination. ** 

"Loss  or  Damage." — The  words  "loss  or  damage,"  in  the  provision  in  the 
contract  of  defendant  railway  company  to  carry  goods  to  Boston  by  its  own  and 
specified  connecting  lines,  and  of  a  steamship  company  to  carry  the  goods 
from  Boston  to  Liverpool :  "No  carrier  shall  be  liable  for  loss  or  damage  not 
occurring  on  its  road  or  its  portion  of  the  through  route,  nor  after  said  property 
is  ready  for  deUvery  to  the  next  carrier.  *  *  *  'j'jjg  amount  of  any  loss  or 
damage  for  which  any  carrier  becomes  liable  shall  be  computed  at  the  value  of  the 

Upon    the    arrival    the    stove    was    foundextended  only  to  the  city  of  Atlanta,  es- 

to  have  been  broken  en   route.     Held,  in  pecially  when  the  evidence  in   the  record 

an  action  against  the  defendant  for  dam-  shows   that   such   fact  was   not  known   to 

ages   for   injury   to   stove,   that   the   stove  the  shipper,   or   communicated  to   him,   at 

was  carried  at  carrier's  risk.     Union  Pac.  the   time   of   receiving   the    goods    by    ihe 

R.  Co.  V.  Marston,  30  Neb.  241,  46  N.  W.  agent    of    defendant.      Mosher    &    Co.    v. 

48.').  Southern  Exp.   Co.,  38   Ga.   37. 

79.   Express  receipt— Notice  to  shipper.  gO.   Illmois   Cent.    R.    Co.   v    Carter    46 

—The    agent    of    defendant    express    com-  N.   E.   374,   165   111.   570,   36   L.   R    A    527- 

pany   at     Augusta,     Ga.,     receipted   for   a  Illinois    Match    Co.    v.    Chicago     etc      R 

package    to    the    shipper,    marked     _C.    A.  Co.,   95   N.   E.   492,  250   111.   396,   reversing 

Robinson,    Cartersville,    Ga.,     and   in   the  judgment  153  111.  App.  568. 

printed    receipt    given    by    the    agent    of  „,     c.c^r,mc*   nf    laws      P^^t,-.,!     ^f..      r> 

d'efendant    to  .  the    shipper^   the    following  Co.  ..  KTv^anlugh, 'srFTd'^Ts  1  '  C  'c.  I. 

words    were    inserted:     Which    it   is    mu-  ^q^                       "^   '               .     <j,  ^^n  ^.  ^.  jr>.. 

tually  agreed  is  to   be   forwarded  to   our  ^    ^oss  not  accruing  on  carrier's  own 

agency   nearest    or    most     convenient    to  ,.          pp„trol     »f^      i?     rv^    -,     aT      mi    c 

destination    only,    and    there    delivered   to  Co  Tss  Ala    277    45  ^o    628 

other   parties,    to    complete   the   transpor-  '"°-;  ^^^  ^'^-  ^"'  45  bo.  628. 

tation."     It  was  held  that  in  case  of  loss  83.  Central,   etc.,    R     Co.    v.    Merrill  & 

of  the  goods,  the  defendant  express  com-  ^o--  1^3  Ala.  277,  45  So.  628. 

pany   was   liable   therefor,   and   could   not  84.      Forwarding      carrier. — Brunk       v. 

protect    itself   from    its    legal    liability   by  Ohio,  etc.,  R.  Co.,  32  Ky.  L.  Rep.  174,  105 

showing    that    its    line    of    transportation  S.  W.  443. 
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property  at  place  and  time  of  shipment" — and  according  to  which  claims  for 
loss  or  damage  must  be  made  within  a  certain  time  after  delivery  or  time  there- 
for, are  limited  to  loss  of  or  injury  to  the  property,  and  do  not  include  damages 
for  loss  of  a  market  because  of  delay  in  transportation.®* 

§  3732.  What  Law  Governs. — The  liability  of  the  several  connecting  car- 
riers with  respect  to  loss  of  freight  en  route  are  to  be  determined  by  the  law  as 
it  was  when  the  contract  of  shipment  was  made.^^ 

§  3733.   Effect    of  Stipulation  as    to  Character    of   Train  Service. — 

There  being  no  repugnancy  between  a  provision  in  a  freight  contract  limiting  the 
carrier's  liability  to  its  own  line  and  a  stipulation  therein  for  through  passage 
train  service,  the  fact  that  the  first  is  printed,  while  the  last  is  in  writing,  is  im- 
material in  construing  the  contract.*'^ 

§§  3734-3736.  Carriers  Entitled  to  Benefit— §  3734.  Liability  Lim- 
ited to  Carrier's  Own  Line. — Destination  on  Line  of  Contracting  Carrier. 

— Where  the  destination  of  the  shipment  is  not  beyond  the  line  of  the  contracting 
carrier,  a  provision  in  the  contract  limiting  the  liability  of  the  carrier  after  de- 
livery to  a  succeeding  carrier  had  no  application,  although  the  contracting  carrier 
had  to  transport  the  shipment  over  another  line  before  reaching  its  own.^^ 

Goods  to  Be  Carried  Over  Line  Operated  by  Contracting  Carrier. — 
Where  a  through  bill  of  lading  given  by  the  R.  &  D.  Ry.  Co.  provided  that  its 
liability  for  the  safe  carriage  of  the  goods  should  be  limited  to  the  time  the  goods 
were  on  the  line  or  at  the  stations  of  the  R.  &  D.  Co.  and  the  C.  &  A.  Co.'s  rail- 
road, on  which  line  the  delay  happened,  was  operated  by  the  R.  &  D.  Co.  and  the 
goods  were  not  to  be  carried  over  the  R.  &  D.  Co.'s  line  proper  at  all ;  the  R.  & 
D.  Co.  was  liable  for  damages  caused  by  the  delay.®® 

§  3735.  Liability  Limited  to  Line  Having  Custody  of  Goods. — A  pro- 
vision in  a  contract  for  the  shipment  of  goods  over  several  connecting  lines,  that 
in  case  of  loss  or  damage  that  road  in  whose  actual  custody  the  goods  are  at  the 
time  of  the  loss  or  damage  shall  alone  be  responsible,  inures  to  the  benefit  of  an 
intermediate  carrier  which  delivers  the  goods  safely  to  the  next  succeeding  car- 
rier.90 

85.  "Loss  or  damage." — Johnson  v.  was  carried  by  another  line  part  of  the 
Missouri,  etc.,  R.  Co.,  95  N.  Y.  S.  183,  107  distance,  and  while  being  transported  by 
App.   Div.   374.  the   connecting  line   it   was   injured.     The 

86.  What  law  governs. — Central,  etc.,  bill  of  lading  provided  that,  if  the  desti- 
R.  Co.  V.  Chicago  Varnish  Co.,  169  Ala.  nation  of  the  cars  should  be  beyond  the 
287,  53  So.  832.  line    of   the    contracting   carrier's   road,   it 

87.  Effect  of  stipulation  as  to  character  should  deliver  to  a  connecting  carrier  at 
of  train  service. — Colfax  Mountain  Fruit  the  end  of  its  line;  that  the  duty  and  lia- 
Co.  V.  Southern  Pac.  Co.  (Cal.),  46  Pac.  bility  of  the  company,  as  well  as  that  of 
668.  each     connecting     carrier,      should     cease 

Under  Civ.  Code,  §  2201,  declaring  that  upon    delivery    to    a'    connecting    carrier; 

the     liability     of   a    carrier    who     accepts  and   that   each   succeeding   carrier   should 

freight    for    a    place      beyond    his      route  only    be   liable   for   loss   or   injury   occur- 

ceases    on    delivery   to   a   connecting   line,  ring  on  its  own  line.     Held  that,  the  des- 

"unless  he  stipulates   otherwise,"  a  provi-  lination  of  the  cars  being  not  beyond  the 

sion    in    a   freight   contract   that   the    car-  line  of  the  contracting  carrier,  the  provi- 

rier's    responsibility     shall    cease     at     the  sion   as   to   limitation   of   liability   had   no 

connecting  point  is  not  rendered  inefifect-  application.       St.     Louis,     etc.,     R.   Co.   v. 

ive   by   a   further   stipulation    for   through  Kilberry,  83  Ark.  87,  103  S.  W.  894. 

passenger    train     service.     Colfax   Moun-  89.  Goods  to  be  carried  over  line  oper- 

tain    Fruit    Co.     v.    Southern    Pac.     Co.  ated    by   contracting   carrier. — Van    Lind- 

(Cal.),  46  Pac.  668.  ley  v.    Richmond,    etc.,    R.    Co.,    88   N.   C. 

88.  Destination  on  line    of    connecting  547. 

carrier. — A     railroad     company    accepted  90.  Liability  limited  to  line  having  cus- 

several   cars   of  stock  for   shipment  from  tody    of     goods. — Bird    v.     Railroads,   99 

St.   Louis,   to   a   point   on   its   line.     As   it  Tenn.    (15    Pickle)    719,   42   S.   W.  451,   63 

had   no   line   out   of  St.   Louis,   the   stock  Am.  St.  Rep.  856. 


3353 


LIMITATION   OF  IvIABILlTY. 


§§  3736-3737 


§  3736.  Enurement  to  Benefit  of  Subsequent  Carrier. — See  post, 
"Right  of  Subsequent  Carrier  to  Benefit  of  Limitations  by  First  Carrier,"  §§ 
3778-3786. 

§  3737.  Losses  Covered. — Liability  Limited  to  Carrier's  Own  Line — 
In  General. — A  carrier  receiving  goods  for  shipment  to  a  point  off  its  own  line 
is  not,  in  the  face  of  an  express  provision  in  the  contract  to  the  contrary,  liable 
for  damages  beyond  its  own  line.^i  but  only  for  injuries  to  the  property  occurring 
on  its  line,  or  while  the  goods  were  in  its  possession,^^  whether  the  shipment  is  of 
goods  ^8  or  live  stock.^*  It  has  been  so  held  where  there  was  a  stipulation  pro- 
viding that  no  connecting  carrier  shall  be  liable  for  any  loss  or  damage  except 
what  occurred  on  its  own  line ;  ^'  that  only  the  carrier  in  whose  custody  the 
goods  were  at  the  time  of  the  loss  should  be  liable  therefor ;  ^^  that  delivery  of  the 
shipment  to  another  carrier  to  complete  the  transportation  should  terminate  all 
liability  of  the  first  carrier ;  ^^  that  the  carrier  shall  not  be  liable  for  loss  after 
the  property  is  ready  for  delivery  to  the  next  carrier.^* 


81.  Liability  limited  to  carrier's  own 
line. — Louisville,  etc.,  R.  Co.  v.  Tarter,  19 
Ky.  L.  Rep.  329,  39   S.  W.  698. 

92.  Kentucky. — Louisville,  etc.,  R.  Co.  v. 
Tarter,  19  Ky.  L.  Rep.  239,  39  S.  W.  698. 

South  Carolina. — Moody  v.  Southern 
Railway,   79   S.   C.   297,   60   S.   E.   711. 

Texas.— Q\x\i,  etc.,  R.  Co.  v.  Kimble,  49 
Tex.    Civ.    App.    622,    109    S.    W.    234. 

Wisconsin. — Tolman  v.  Abbot,  78  Wis. 
193,   47   N.  W.   264. 

93.  Shipment  of  goods.-^Gulf,  etc.,  R. 
Co.  V.  Kimble,  49  Tex.  Civ.  App.  633,  109 
S.  W.  234;  Gulf,  etc.,  R.  Co.  v.  Allcorn 
(Tex.   Civ.  App.),  33  S.  W.  186. 

94.  Live  stock  shipment. — Interna- 
tional, etc.,  R.  Co.  V.  Heittner,  42  Tex. 
Civ.   App.   617,   94  S.  W.   189. 

95.  Where  plaintiff  shipped  household 
goods  over  a  route  consisting  of  several 
connecting  carriers,  under  a  bill  of  lad- 
ing limiting  the  liability  of  each  to  neg- 
ligence occurring  on  its  own  line,  the 
charging  or  delivering  carrier  was  only 
liable  for  injuries  to  the  property  occur- 
ring on  its  line,  or  while  the  goods  were 
in  its  possession.  Walter  v.  Alabama, 
etc.,   R.   Co.,   39   So.   87,   143   Ala.   474. 

Where  a  bill  of  lading  contained  a  pro- 
vision, in  substance,  that  no  connecting 
carrier  should  be  held  liable  for  any  loss 
or  damage  to  goods,  except  what  oc- 
curred on  its  own  route,  and  it  was  shown 
by  proof  that  the  damage  occurred  after 
the  defendants  had  delivered  the  goods 
safely,  and  in  good  time,  order,  and  con- 
dition, to  a  connecting  company  or  car- 
rier, any  right  of  action  which  may  have 
accrued  to  the  plaintiff  does  not  exist 
against  the  defendants.  Schiff  v.  New 
York,  etc.,  R.  Co,  (N.  Y.),  52  How. 
Prac.   91. 

96.  Carrier  having  custody  of  goods. — 
Blount  V.  Pennsvlvania  R.  Co.,  119  N.  Y. 
S.  65. 

Perishables. — A  carrier  of  perishable 
freight,  under  a  bill  of  lading  stipulating 
for  through  shipment  and  providing  that 
only  the  carrier  in  whose  custody  the 
goods  were  at  the  time  of  the  loss  should 


be  liable  therefor,  is  liable  only  for  neg- 
ligence occurring  on  its  own  line.  Blount 
V.  Pennsylvania  R.  Co,,. 119  N.  Y,  S.  65. 

Goods  to  be  forwarded  by  a  lake  line. 
— Trustees  in  possession  of  a  railroad, 
and  of  a  dock  and  warehouse  at  the  ter- 
minus of  such  road,  had  certain  goods 
delivered  at  the  dock  to  be  shipped  by 
a  lake  line,  over  which  they  had  no  con- 
trol, and  in  the  earnings  of  which  they 
had  no  interest.  On  receiving  the  goods, 
they  gave  a  shipping  receipt,  providing 
that  their  liability  should  cease  at  their 
depot  at  which  freight  was  to  be  deliv- 
ered to  another  carrier,  and,  "for  all  loss 
and  damage  occurring  in  the  transit  of 
said  packages,  the  legal  remedy  shall  be 
against  the  particular  carrier  or  for- 
warder only  in  whose  custody  the  said 
packages  may  actually  be  at  the  time  of 
the  happening  thereof,  it  being  under- 
stood that  the  trustees  *  *  *  assume 
no  other  responsibility  for  their  safe  car- 
riage or  safety  than  may  be  incurred  on 
their  own  road,"  Held,  that  neither  the 
trustees  nor  the  road  were  liable  for  dam- 
ages to  the  goods  while  in  transit  on  the 
lake.  Tolman  v.  Abbot,  78  Wis.  193,  47 
N,  W,  264, 

97,  Delivery  to  succeeding  carrier  to 
terminate  liability. — A  paper  given  by 
common  carriers  to  the  person  sending 
a  package  acknowledged  the  receipt  of 
the  package  addressed  to  a  place  be}'ond 
iheir  route,  and  declared  that  it  was  re- 
ceived on  the  special  agreement  that  they 
should  forward  it  to  their  agent  nearest 
or  most  convenient  to  destination  only, 
and  should  then  deliver  it  to  other  par- 
ties to  complete  the  transportation,  such 
delivery  to  terminate  all  liability  of  said 
carriers  for  the  package.  Held,  that 
they  were  not  liable  for  a  loss  occurring 
beyond  their  route.  Pendergast  v.  Ad- 
ams Exp,  Co,,  101  Mass,   130. 

98.  Shipment  ready  for  delivery  to  next 
carrier. — Under  a  bill  of  lading  provid- 
ing that  a  carrier  shall  not  be  liable  for 
loss  not  proved  to  have  occurred  on  his 
own  road,  or  after  the  property  is  ready 


§  3737 


CAREIERS. 


3354 


Injuries  Sustained    Through    Negligence  of    Succeeding    Carrier. — A 

valid  stipulation  by  the  initial  carrier  against  liability  for  a  loss  occurring  be- 
yond its  own  line  precludes  a  recovery  against  the  initial  carrier  for  damage  ta 
the  goods  occurring  on  the  line  of  a  succeeding  carrier  and  by  reason  of  the 
negligence  of  such  succeeding  carrier  according  to  the  doctrine  which  prevails 
in  most  states,  among  which  are  Georgia,^^  Kentucky/  Missouri  ^  and  New 
York.3  But  where  the  exemption  in  the  contract  of  shipment  is  merely  for  the 
purpose  of  fixing  liability  as  between  the  several  carriers  and  not  restricting  lia- 
bility to  the  shipper,  the  initial  carrier  is  liable  for  a  loss  not  occurring  on  its 
own  line  and  caused  by  the  negligence  of  a  succeeding  carrier.* 

Damages  Resulting  from  Negligence  at  Inception  of  Shipment. — 
Though  the  carrier's  contract  be  only  over  its  own  line,  and  contains  an  exemp- 
tion from  negligence  beyond  its  own  line,  yet  it  is  liable  for  damages  resulting 
from  its  negligence  at  the  inception  of  the  shipment,  though  such  damages  occur 
beyond  its  line ;  ^  as,  for  instance,  where  the  loss  results  from  failure  to  furnish 
a  suitable  car  for  the  entire  trip ;  ^  from  unskillful,  improper  and  negligent  load- 


to  deliver  to  the  next  carrier,  the  carrier 
is  not  liable  for  damages  to  freight  on  a 
connecting  line.  Dunbar  v.  Charleston, 
etc.,  R.  Co.,  40  S.  E.  884,  62  S.  C.  414; 
Moodv  V.  Southern  Railway,  79  S.  C. 
297,    60   S.    E.    711. 

99.  Injuries  sustained  through  negli- 
gence of  succeeding  carrier. — Savannah, 
etc.,  R.  Co.  V.  Austin,  101  Ga.  639,  39  S. 
E.  11;  Richmond,  etc.,  R.  Co.  v.  Shomo, 
90  Ga.  496,  16  S.  E.  220;  Central  R.,  etc., 
Co.  V.  Avant,  80  Ga.  195,  5  S.  E.  78. 

Where  a  special  contract  was  made  and 
signed  between  a  railroad  company  and 
a  consignor  for  a  shipment  of  watermel- 
ons in  which  it  was  stipulated  that  the 
liability  of  each  company  over  whose 
lines  shipments  should  be  made  should 
cease  as  a  common  carrier  at  the  station 
where  delivered  to  the  next  carrier  or  to 
the  consignee,  such  a  contract  was  bind- 
ing; and  where  the  evidence  showed  that 
the  melons  were  delivered  by  the  first 
railroad  to  the  next  road  in  the  connect- 
ing line  in  good  condition  and  were  trans- 
ferred by  another  railroad  in  the  con- 
necting line  from  the  cars  in  which  they 
were  shipped  to  other  cars,  and  were 
tendered  to  the  consignee  in  a  bruised 
and  damaged  condition,  the  first  road  in 
the  line  was  not  liable  therefor;  espe- 
cially where  one  of  the  stipulations  of 
the  contract  was,  that  the  railroad  com- 
pany should  not  be  liable  for  "losses  oc- 
curring from  the  perishable  nature  o' 
inherent  defects  of  the  property  shipped." 
Central  R.,  etc.,  Co.  v.  Avant,  80  Ga.  195, 
5   S.    E.   73. 

1.  Louisville,  etc.,  R.  Co.  v.  Chestnut  & 
Bro.,  72  S.  W.  351,  115  Ky.  43,  24  Ky.  L. 
Rep.   1846. 

2.  McLendon  v.  Wabash  R.  Co.,  119 
Mo.  App.  128,  95  S.  W.  943;  State  Nat. 
Bank  v.  Chicago,  etc.,  R.  Co.,  72  Mo. 
App.  82. 

3.  A  railroad  company  received  freight 
for  shipment  to  a  point  beyond  its  line, 
giving  a  receipt  therefor  containing  a 
provision  that  it  should  not  be  liable  for 


loss  by  any  other  carrier  after  the  freight 
left  the  warehouse  at  its  terminus.  Held, 
that  it  was  not  liable  for  damages  to  a 
shipment  caused  by  the  negligence  of  a 
connecting  carrier.  Irwin  v.  New  York 
Cent.  R.  Co.,  1  Thomp.  &  C.  473,  affirmed 
in   59   N.   Y.   653. 

4.  Exemption  clause  to  fix  liability  to 
several  carriers. — Eckles  v.  Missouri  Pac. 
R.   Co.,   112   Mo.  App.   340,   87   S.   W.  99. 

5.  Damages  resulting  from  negligence 
at  inception  of  shipment. — Popham  v. 
Barnard,  77  Mo.  App.  619. 

6.  Furnishing  unsuitable  cars. — Where 
the  damage  to  goods  was  caused  by  neg- 
ligence in  furnishing  an  unsuitable  car, 
the  fact  that  the  damage  actually  oc- 
curred on  another  line  will  not  enable  the 
first  carrier  to  escape  liability  to  its  own 
line.  Hunt  v.  Nutt  (Tex.  Civ.  App.),  37 
S.  W.  1031;  International,  etc.,  R.  Co.  w. 
Aten   (Tex.  Civ.  App.),  81  S.  W.  346. 

Where  a  carrier's  agent  was  informed 
that  plaintiff  desired  the  use  of  a  car  for 
the  shipment  of  bees,  but  furnished  a  car 
which  was  unsuitable  therefor,  and  so 
defective  that  the  bees  were  injured  after 
the  car  had  left  defendant's  road  and  was 
in  the  possession  of  a  connecting  carrier 
the  carrier  was  liable  therefor.  Interna- 
tional, etc.,  R.  Co.  V.  Aten  (Tex.  Civ. 
App.),  81  S.  W.  346. 

Leaky  roof. — Defendant  railroad  con- 
tracted to  transport  a  car  load  of  pota- 
toes for  plaintiff,  the  car  to  be  sent  over 
defendant's  road  to  a  certain  point,  and 
thence  forwarded  over  connecting  roads. 
The  shipping  order  provided  that  no  car- 
rier should  be  liable  for  loss  or  damage 
not  occurring  on  its  own  road  or  its 
portion  of  the  through  route,  nor  after 
the  property  was  ready  for  delivery  to 
the  next  carrier.  After  the  car  was  trans- 
ferred to  a  connecting  road  the  potatoes 
were  injured  by  rain,  by  reason  of  the 
defective  condition  of  the  car  roof.  Held, 
that  defendant  was  not  absolved  from 
liability  by  the  shipping  order,  as  by  its 
contract  it  was  bound  to  furnish  a  suita- 
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ing ;  ■^  or  from  its  negligent  misdirection  ^  or  billing  ^  the  goods,  although  the 
negligence  of  a  succeeding  carrier  concurred  in  causing  the  delay  and  incurred 
the  damages. I*' 

Damage  from  Delay  Generally. — One  of  several  carriers,  over  whose 
line  goods  were  shipped  on  a  through  bill  of  lading,  restricting  the  liability  of 
each  to  damages  occurring  on  its  own  line,  held  liable  only  for  delay  in  trans- 
portation on  its  line.^i 

Delay  in  Delivery  to  Succeeding  Carrier. — A  railroad  company  chargea- 
ble with  unreasonable  delay  in  holding  a  shipment  is  liable  for  the  natural  con- 
sequences thereof,  even  beyond  its  own  line,'-^  although  it  has  limited  its  liability 


ble  car  for  the  entire  trip  and  deliver 
the  car  and  cargo  to  the  connecting  line 
in  good  condition.  Kibby  v.  Michigan 
Cent.  R.  Co.,  105  N.  W.  769,  142  Mich. 
313. 

7.  Where  the  bill  of  lading  contained  a 
stipulation  that  no  carrier  should  be  liable 
for  loss  or  damage  to  the  described  prop- 
erty not  occurring  on  its  own  road  or 
its  portion  of  the  through  route,  held, 
that  if  the  injury  or  damage  resulting 
from  the  unskillful,  improper,  and  negli- 
gent manner  in  which  the  initial  carrier 
piled  the  boxes  in  the  cars  in  which  they 
were  transported  to  their  destination,  it 
would  be  liable  for  the  total  injury  or 
damage.  Davis  v.  New  York,  etc.,  R. 
Co.,   72   N.  W.   823,   70   Minn.   37. 

Where  the  damage  to  goods  was 
caused  by  negligence  in  furnishing  an  un- 
suitable car,  the  fact  that  the  damage 
actually  occurred  on  another  line  will 
not  enable  the  first  carrier  to  escape  lia- 
bility to  its  own  line.  Hunt  v.  Nutt 
(Tex.   Civ.   App.),   27  S.  W.   1031. 

8.  Loss  by  negligent  misdirection  or 
billing  of  initial  carrier. — Exemption  in 
the  contract  of  carriage  from  loss  or 
damage  beyond  the  line  of  the  forwarder 
will  not  relieve  the  latter  where  such 
damage  is  brought  about  by  his  own 
negligent  misdirection.  Hoffman  v.  Del- 
aware, etc.,   R.  Co.,  39  Pa.   Super.  Ct.  47. 

Where  the  terms  of  a  bill  of  lading 
limited  the  liability  of  connecting  car- 
riers to  the  line  on  which  a  loss  or  in- 
jury might  occur,  defendant,  as  initial 
carrier,  was  liable  for  a  delay  in  delivery 
caused  by  its  failure  to  properly  direct 
the  goods.  Illinois  Cent.  R.  Co.  v.  South- 
ern, etc..  Cabinet  Co.,  58  S.  W.  303,  104 
Tenn.   568,   50   L.   R.   A.   729. 

9.  A  railway  company  limiting  its  lia- 
bility to  its  own  line  in  a  contract  of 
shipment  of  freight  is  liable  for  the  neg- 
ligence of  its  agent  in  billing  the  freight 
to  a  different  place  on  the  line  of  the 
connecting  carrier  from  that  called  for 
in  the  contract.  Gulf,  etc.,  R.  Co.  v. 
Harris   (Tex.   Civ.  App.),   72   S.  W.  71. 

10.  Concurring  negligence  of  succeed- 
ing carrier. — An  initial  carrier,  by  whose 
negligence  goods  have  been  misdirected 
and  thereby  delayed  in  delivery,  can  not 
escape  any  part  of  the  resulting  loss  or 
damage  by  reason  of  a  limitation  of  its 
liability  in  the  bill  of  lading,  to  loss  or 
damages    occurring   on    its    own   line,    al- 


though the  negligence  of  a  connecting 
carrier  concurred  and  contributed  to 
cause  the  delay  and  increase  the  dam- 
ages. Illinois  Cent.  R.  Co.  v.  Southern, 
etc..  Cabinet  Co.,  104  Tenn.  568,  58  S.  W. 
303,   50   L.    R.   A.   729. 

11.  Damage  from  delay  generally. — St. 
Louis,  etc.,  R.  Co.  v.  Cohen  (Tex.  Civ. 
App.),    55    S.    W.    1123. 

Damages  from  delay  of  live  stock. — 
International,  etc.,  R.  Co.  v.  Earnest 
(Tex.  Civ.  App.),  77  S.  W.  29;  St.  Louis, 
etc.,  R.  Co.  V.  Stokes,  44  Tex.  Civ.  App. 
220,  99  S.  W.  120. 

12.  Delay  in  delivery  to  succeeding 
carrier. — San  Antonio,  etc.,  R.  Co.  v. 
Thompson  (Tex.  Civ.  App.),  66  S.  W. 
792. 

Plaintiff  shipped  over  defendant's  rail- 
road certain  wool  for  transportation  to 
New  York  in  connection  with  a  steam- 
ship line,  under  a  bill  of  lading  limiting 
defendant's  liability  to  its  own  line.  Had 
the  wool  been  transported  with  reason- 
able dispatch  to  the  port  where  the 
water  transportation  was  to  begin,  it 
would  have  arrived  before  10  o'clock  a. 
m.,  October  20,  1900,  but  did  not  in  fact 
arrive  until  October  26th,  when  it  was 
transported  by  steamer  to  New  York,  and 
delivered  on  November  21,  1900.  From 
October  19,  to  November  14,  1900,  the 
market  value  in  wool  in  New  York  was 
20  cents  per  pound,  but  thereafter  the 
price  continually  declined  until  after  de- 
livery. Held  that,  in  the  absence  of  ex- 
planation, the  long  delay  on  defendant's 
line  constituted  negligence  which  at  least 
concurred  with  the  negligence  of  the 
steamship  line,  if  any,  and  hence  defend- 
ant was  liable  for  damages  resulting 
therefrom.  Butterick  Pub.  Co.  v.  Gulf, 
etc.,  R.  Co.,  39  Tex.  Civ.  App.  640,  88  S. 
W.  399. 

Where  goods  were  delivered  to  a  car- 
rier for  shipment  to  a  point  beyond  the 
terminus  of  its  road,  under  a  bill  of  lad- 
ing containing  a  provision  that  the  car- 
rier should  not  be  liable  after  the  prop- 
erty was  ready  for  delivery  to  the  next 
carrier,  it  is  nevertheless  liable  for  with- 
holding for  seven  days  delivery  to  the 
lighters  which  were  to  transfer  the  goods 
to  their  destination.  Judgment,  98  N. 
Y.  S.  609,  112  App.  Div.  612,  affirmed  in 
Isham  V.  Erie  R.  Co.,  85  N.  E.  1111,  191 
N.  Y.   547 
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to  its  own  line. 

Loss  by  Fire  While  Awaiting  Transhipment. — But  where  a  carrier  trans- 
ported goods  to  a  seaport  under  a  bill  of  lading  providing  that  no  carrier  should 
be  liable  for  loss  or  damage  after  said  goods  were  ready  for  delivery  to  the  next 
carrier,  and  deposited  them  in  its  warehouse  to  await  the  arrival  of  the  boats  of 
the  next  carrier  which  had  no  warehouse,  and  they  were  delayed  by  fire  not 
caused  by  the  first  carrier's  negligence,  the  first  carrier  was  not  liable.^* 

Loss  Caused  by  Delay  on  Connecting  Lines. — Where  a  bill  of  lading  stip- 
ulates against  liability  for  negligence  of  connecting  lines,  the  carrier  is  not  re- 
sponsible for  delay  in  delivering  goods  in  time  for  a  particular  market,  where 
it  is  not  shown  that  the  delay  occurred  on  its  own  line.^* 

Deviation  or  Diversion. — Where  a  carrier  issues  a  through  bill  of  lading 
to  a  point  beyond  its  line  and  contracts  that  it  shall  not  be  liable  for  damage  not 
occurring  on  its  line,  and  the  route  is  designated  in  the  contract  and  the  carrier 
selects  another  carrier  to  complete  the  transporta,tion  and  damage  occurs,  the 
initial  carrier  is  responsible.^^ 

Deviation  from  Prescribed  Route  to  Terminus  of  Initial  Carrier's 
Line. — Where  an  initial  carrier  unnecessarily  deviated  from  the  route  prescribed 
in  the  bill  of  lading  by  delivering  them  to  another  company  at  art  intermediate 
common  point  to  be  carried  to  the  initial  carrier's  terminus,  the  initial  carrier 
was  liable  for  damages  to  the  goods  on  the  other  company's  line,  though  the 
contract  of  shipment  provided  that  it  should  be  liable  only  for  losses  occurring 
on  its  own  line,  since  it  was  in  the  wrong,  and  it  would  be  impossible  to  determine 
that  the  loss  would  have  occurred  had  there  not  been  a  deviation. ^^ 

Failure  of  Connecting  Carrier  to  Ice  Perishables. — Where  a  bill  of  lad- 
ing, providing  that  the  carrier  should  not  be  liable  for  loss  or  damage  not  ac- 
cruing on  its  route  or  in  its  proportion  of  the  through  route,  etc.,  contained,  after 
the  description  of  the  property,  which  was  perishable,  the  statement,  "Ice  when 
needed,"  the  carrier  did  not  thereby  obligate  itself  to  see  that  the  goods  were 
properly  iced  on  all  connecting  routes. ^^^ 
Beloading  Goods  to  Be  Forwarded  without  Change  of  Cars. — A  rail- 
is.  Loss  by  fire  while  awaiting  tran-  abuse  of  the  shipment  while  in  the  hands 
shipment. — A  bill  of  lading  provided  that  of  a  connecting  road  other  than  that  over 
goods  should  be  delivered  to  successive  which  it  had  contracted  to  ship,  Texas, 
carriers,  and  that  no  carrier  should  be  etc.,  R.  Co.  v.  Boggs  (Tex.  Civ.  App.),  40 
liable  for  loss  or  damage  after  said  goods      S.  W.  20. 

were  ready  for  delivery  to  the  next  car-  Contract  to  forward  by  all  rail  route — 

rier.  A  railroad  company  transported  the  Delivery  to  steamboat. — A  contract  by 
goods  to  a  seaport  with  proper  diligence.  the  first  of  several  carriers  in  a  route  to 
The  goods  were  deposited  in  the  railroad  forward  goods  by  railroad,  in  good  order, 
company's  warehouse  ready  for  shipment  to  the  terminus  of  the  whole  route,  at  a 
when  the  boats  of  the  connecting  carrier  stipulated  price,  is  an  entirety.  If,  at  the 
should  arrive.  The  connecting  carrier  end  of  his  own  line,  he  changes  their 
had  no  warehouse  or  dock.  While  the  route  by  delivering  them  to  a  second  car- 
goods  were  awaiting  transportation,  they  rier,  to  go  on  by  steamboat,  he  assumes 
were  destroyed  by  fire,  not  caused  by  de-  the  risk  of  transportation,  and  is  liable 
fendant's  negligence.  Held,  that  the  for  any  loss  or  damage,  in  the  subse- 
railroad  company  was  not  liable.  Cour-  quent  transit,  notwithstanding  a  stipula- 
teen  v.  Kanawha  Dispatch,  86  N.  W.  176,  tion  that  he  shall  not  be  responsible  for 
110  Wis.  610,  55  L.  R.  A.  182.  any   damage   if  receipted  for  in   good  or- 

14.  Loss  caused  by  delay  on  connect-  der  at  the  end  of  his  own  line.  Fatman 
ing  lines. — Mobile,  etc.,  R.  Co.  v.  Francis  &  Co.  v.  Cincinnati,  etc.,  R.  Co.,  2  Disn. 
(Miss.),  9   So.  508.  _  248,  13  O.  Dec.  152. 

15.  Deviation  or  diversion. — Southern  16.  Deviation  from  prescribed  route  to 
R.  Co.  V.  Frank  &  Co.,  5  Ga.  App.  574,  63  terminus  of  initial  carrier. — St.  Louis, 
S.  E.  656.                                                                      etc.,   R.   Co.  V.   Caldwell,  89   Ark.  218,  116 

Damages  caused  by  abuse  of  shipment.  S.  W.  210. 
— A    contract    limiting   the    liability    of   a  17.  Failure  of  connecting  carrier  to  ice 

company    to    damages    occurring    on    its  perishables. — Farnsworth   v.     New     York, 

own  lines  does  not  exempt  the  company  etc.,  R.  Co.,  84  N.  Y.  S.  658,  88  App.  Div. 

from  liability  for  damages  caused  by  the  320. 
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way -company,  which  in  receiving  freight,  stipulated  against  responsibility  for 
damage  beyond  its  own  line,  but  agreed  to  forward  the  goods  through  to  desti- 
nation in  the  cars  in  which  they  were  loaded,  by  changing  the  cars  after  they 
left  the  road  of  the  company,  assumes  the  risk  of  the  safe  transportation  of  the 
goods,  notwithstanding  the  stipulation  against  liability  for  damage  beyond  its 
own  line.^^ 

Escape  of  Animal  from  Defective  Cars. — Where  a  railway  company  un- 
dertakes to  transport  live  stock,  it  is  its  duty  to  furnish  good  and  sufficient  cars 
in  which  to  carry  the  same,  and  if  it  does  not,  and  animals  escape,  from  defects 
in  its  cars,  beyond  the  terminus  of  its  road,  it  will  be  liable  for  the  loss,  even 
though  there  be  a  special  contract  limiting  its  liability  to  the  end  of  the  road.^® 
Reloading  Stock  into  Defective  Cars. — Where  a  contract  for  the  shipment 
of  live  stock  stipulates  that  the  carrier  shall  be  relieved  from  all  liability  after 
the  delivery  of  the  stock  to  its  connecting  line,  no  action  will  lie  against  the  first 
carrier  for  injuries  to  the  stock  after  it  has  been  reloaded  on  the  cars  of  the 
connecting  carrier,  caused  by  a  defect  in  such  cars.^** 

Refusal  to  Unload  Live  Stock  within  Twenty-Eight  Hours. — A  contract 
to  ship  cattle  made  with  defendant  railroad  company,  relieving  it  of  all  liability 
beyond  the  line  of  its  own  road,  does  not  permit  defendant  to  escai>e  the  conse- 
quences of  its  failure  to  comply  with  the  shipper's  request  to  unload  the  cattle 
after  being  kept  in  the  cars  for  more  than  28  hours,  contrary  to  Rev.  St.  U.  S. 
§  4386,  though  after  the  connecting  carrier  had  refused  to  take  the  cars ;  and  it 
is  immaterial  that  the  shipper  has  a  remedy  against  the  connecting  carrier  for 
refusing  to  accept  and  unload  the  cattle.^^ 

Delay  in  Delivery  after  Arrival  at  Destination. — Where  an  initial  con- 
necting carrier's  liability  was  limited  to  its  own  line,  and  it  appeared  that  the 
injury  to  the  goods  resulted  in  delay  in  delivery  after  reaching  destination,  the 
shipper  could  not  recover  against  the  initial  carrier,^^  ^s,  for  instance,  where  a 
connecting  carrier  delivered  goods  received  to  the  next  connecting  carrier  with- 
out negligence  on  its  part  and  there  is  delay  because  of  a  subsequent  transaction 
between  the  last  connecting  carrier  and  the  consignee,  whereby  the  goods  were 
stored  at  the  terminus,  by  his  request,  until  he  could  communicate  with  his  con- 
signor, which  resulted  in  the  absolute  refusal  of  the  consignee  to  receive  the 
goods  five  weeks  later.^^ 

Injuries  Developing  after  Shipment  Has  Passed  from  Carrier's  Line. 
— Though  a  stock  shipment  contract  relieves  the  carrier  "from  liability  of  every 
kind,"  after  the  stock  shall  have  left  its  road  the  shipper  may  recover  for  injury 
to  the  stock  while  on  such  carrier's  line,  though  such  injury  developed  or  be- 
came apparent  after  the  animals  had  left  that  line.^*  As,  for  instance,  where 
injury  results  from  failure  to  properly  bed  cattle  car,^^  or  where  a  car  of  live 

18.  Reloading  goods  to  be  forwarded  24.  Injuries  developing  after  shipment 
without   change  of  cars. — Galveston,   etc.,  has     passed     from      carrier's     line. — Ft. 

R.  Co.  V.  Allison,  59  Tex.  193.  Worth,    etc.,    R.    Co.   v.    Daggett,   S7   Tex. 

19.  Escape    of    animal    from    defective  322,  28  S.  W.   .525;   Texas,   etc.,  R.   Co.  v. 
cars. — Indianapolis,  etc.,  R.  Co.  v.  Strain,  Stephens  (Tex.  Civ.  App.),  86  S.  W.  933. 
81  111.  504.  25.  Failure  to  properly  bed  cattle  cars. 

20.  Reloading  stock  into  defective  cars.  —A  contract  for  the  shipment  of  cattle, 
—Gulf,  etc.,  R.  Co.  V.  Tennant  (Tex.  Civ.  limiting  the  initial  carrier's  liability  to 
App  )     22    S     W     761  damages   for   loss    or    injury   occurring  on 

2l!  Refusal  to  unload  live  stock  within  ''^  "^"  ^''^^'  'l"^?  "°t  P'-«lude  the  ship- 
twenty-eight  •hours.-Texas,  etc.,  R.  Co.  P.«''  f"?™  recovermg  from  the  initia^  car- 
V.  Birchfield,  19  Tex.  Civ.  App.  328,  46  S.  "^"^  damages  resultmg  from  its  negli- 
Y^  QQQ  '  ^^  gence  m  failmg  to  properly  bed  the  cars 
'     ■         '    ,         .        .  ,.               .               .     ,      ^  in    the    first    place,    although    the    injuries 

22.  Delay  in  delivery  after  arrival  at  occasioning  such  damages  did  not  de- 
destination.— Coats  v.  Chicago,  etc.,  R.  yejop  unt;i  ^fter  the  cattle  had  left  such 
Co.,  239  111.  154,  87  N.  E.  929.  carrier's  line,  and  were  in  the  hands  of  a 

23.  Delay  caused  by  transactions  be-  connecting  carrier.  Texas  Cent.  R.  Co. 
tween  terminal  carrier  and  consignee.—  v.  O'Loughlin,  84  S.  W.  1104,  37  Tex.  Civ. 
Harris  v.  Minneapolis,  etc.,  R.  Co.,  73  N.  App.  640, 

Y.   S.   159,  36   Misc.   Rep.   181.  Where    the    cars    in    which  the    cattle 
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stock  is  transferred  to  a  connecting  line,  without  affording  any  opportunity  for 
feeding  or  watering  the  stock,  though  requested  to  by  the  shipper.^^ 

Part  of  Injuries  Occurring  Before  Delivery  to  Succeeding  Carrier. — 
Though  the  bill  of  lading  issued  by  the  first  of  two  connecting  carriers  exempted 
it  from  liability  for  damages  not  occurring  on  its  own  line,  it  can  not  complain 
that  it  was  held  jointly  liable  with  the  other  connecting  carrier  for  all  the  dam- 
age to  freight,  which  was  shown  to  be  injured  at  the  time  it  was  delivered  to  the 
second  connecting  carrier,  where  the  first  carrier  did  not  offer  to  show  what  pro- 
portion of  the  damage  was  sustained  on  its  own  line.^'^ 

Nondelivery  by  Connecting  Carrier. — An  initial  carrier  issuing  a  bill  of 
lading  stipulating  for  the  carriage  of  goods  to  their  destination  if  on  its  road, 
otherwise  to  deliver  the  same  to  another  carrier  on  the  route  to  said  destination, 
and  providing  that  no  carrier  shall  be  liable  for  loss  not  occurring  on  its  own 
road,  nor  after  the  property  is  ready  for  delivery  to  the  next  carrier  or  con- 
signee, is  not  liable  for  the  failure  of  the  connecting  carrier  to  deliver  the  goods.^* 

Conversion  of  Shipment  by  Connecting  Carrier. — A  railroad  company 
which  contracts  for  the  shipment  of  goods  to  a  point  beyond  its  own  line  with 
one  who  knows  that  the  goods  must  be  delivered  to  a  connecting  line,  with  the 
agreement  that,  after  the  goods  leave  its  road,  it  is  to  be  held  as  a  forwarder 
only,  is  not  liable  for  a  conversion  of  the  goods  by  the  connecting  road.^^ 

Liability  Limited  to  Protection  of  Through  Rate  of  Freight  for  Cattle. 
— Where  a  contract  for  the  transportation  of  cattle  by  defendant  railroad  com- 
pany over  its  own  and  connecting  lines  for  a  through  freight  exempts  defendant 
from  liability  "for  anything  beyond"  its  line,  "excepting  to  protect  the  through 
rate  of  freight  named  therein,"  defendant  is  not  liable  for  conversion  of  the 
cattle,  on  refusal  of  a  connecting  carrier  to  deliver  the  cattle  unless  a  greater 
freight  rate  is  paid.^" 

§  3738.  Effect  of  Specific  Exceptions  to  General  Exemptions. — A  car- 
rier remains  liable  as  at  common  law  for  a  loss  of  cotton  by  fire  while  in  its  pos- 
session, although  it  was  "ready  for  delivery"  to  the  next  carrier,  or  was  awaiting 
further  conveyance  within  the  meaning  of  clauses  in  the  bill  of  lading  modifying 
its  common-law  liability  for  the  loss  of  goods  under  such  circumstances,  where 
such  bill  of  lading  also  declares  that  "cotton  is  excepted  from  any  clause  herein 

were  originally  loaded  were  not  to  be  re-  was  a  feeding  point,  but  the  stock  was 
bedded  until  they  reached  a  point  beyond  immediately  transferred  to  the  connect- 
the  initial  carrier's  terminus,  the  fact  that  ing  carrier,  as  had  been  previously  agreed 
the  connecting  carrier  accepted  the  cars  on  by  the  two  lines.  Before  reaching  the 
from  the  initial  carrier  in  the  condition  next  station,  the  animals  had  suffered  so 
they  were  in  with  reference  to  bedding  greatly  that  their  value  was  permanently 
did  not  make  the  cars  part  of  the  con-  lessened.  The  evidence  showed  that,  if 
necting  carrier's  means  of  transportation,  they  had  been  cared  for  at  H.,  they  would 
so  as  to  render  it  liable  for  damages  not  have  suffered.  Held,  that  defendant 
thereafter  occurring  by  reason  of  im-  was  liable,  though  the  injury  did  not  de- 
proper  bedding,  in  such  sense  as  to  re-  velop  until  after  the  stock  had  passed 
lieve  the  initial  carrier  from  liability  for  from  its  line.  Galveston,  etc.,  R.  Co.  v. 
its  negligence  in  failing  to  properly  bed  Herring  (Tex.  Civ.  App.),  24  S.  W.  939. 
the  cars.  Texas  Cent.  R.  Co.  v.  O'Lough-  27.  Part  of  injuries  occurring  before 
lin,  84  S.  W.  1104,  37  Tex.  Civ.  App.  G40.  delivery  to  succeeding  carrier.— Gulf,  etc., 

26.  Galveston,  etc.,  R.  Co.  v.  Ivey  (Tex.  r     Qq    ^.   Edloff   (Tex.   Civ.  App.),  34  S. 

Civ.  App.),  23  S.  W.  321.  W    410 

FaUure    to    afford   opportunily   to    feed  28.   Nondelivery   by   connecting   carrier, 

and  water  stock.-In  a  contract  for  ship-  _An,erican  Hay  Co.  v.  Bath,  etc.,  R.  Co., 

ment    of    stock,    defendant    company    lim-  85    N     Y     S    341 

ited  its  liability  to  occurrences  on  its  own  „„  '^    "      '   •      '    ,     .  ■           ^  1.              „<. 

line,    which   terminated    at   H.     The    evi-  .    29-  Conversion  of  shipment  by  connect- 

dence   showed   that   the   stock  was  negli-  »?g     Mrner.-McEacheran    v      Michigan 

gently   switched   around   in   cars   for   sev-  Cent.  R.  Co.,  101  Mich.  264,  59  N.  W.  612 

eral  hours  before  being  started;  that,  be-  30.    Liability    limited    to    protection    of 

fore    reaching   H.,    plaintiff    notified    de-  through  rate  of  freight  for  cattle.— Little 

fendant's   agents     that    the     stock     would  Rock,  etc.,  R.  Co.  v.  Odom,  38  S.  W.  339, 

need  food  and  water  at  that  place,  which  63  Ark.  326. 
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on  the  subject  of  fire,  and  the  carrier  shall  be  liable  as  at  common  law  for  loss 
or  damage  of  cotton  by  fire,"  since  this  specific  clause  takes  effect  to  the  exclu- 
sion of  general  clauses  containing  inatters  of  general  exemption. ^^ 

§  3739.  Liability  of  Succeeding  Carrier.— Injuries  Occurring  before 
Shipment  Delivered  to  Defendant  Carrier. — If  the  property  is  shipped  un- 
der a  contract  limiting  each  carrier  to  its  own  line,  a  carrier  is  not  liable  for  any 
injury  thereto  inflicted  before  it  reached  its  line.^^ 

§§  3740-3743.  Termination  of  Liability  of  Initial  or  Prior  Carrier — 
§  3740.  Delivery  to  Succeeding  Carrier. — Where  a  bill  of  lading  limited 
the  carrier's  liability  to  its  own  line,  and  required  delivery  to  another  carrier  on 
the  route  to  destination,  if  the  destination  was  not  on  the  initial  car- 
rier's own  line,  such  carrier's  duty  might  be  discharged  by  delivery  to 
the  connecting  carrier  designated  in  the  bill,^^  in  the  same  order  in  which 
the  preceding  carrier  received  them,^*  or,  if  none  be  designated  and  there 
were  several,  by  a  delivery  to  a  proper  connecting  carrier  on  the  route 
"in  the  usual  and  customary  way-"  ^^  Where  a  railroad  or  other  common 
carrier  receives  goods  consigned  beyond  the  terminus  of  its  own  road,  with 
the  agreement  to  deliver  to  a  connecting  line,  the  contract  of  shipment  im- 
poses not  only  the  duty  to  transport  safely  over  its  own  road,  but  to  safely  de- 
liver to  the  next  connecting  carrier.  The  duty  assumed,  in  other  words,  is  both 
to  safely  carry  and  to  safely  deliver.^^  This  duty  is  performed  and  the  liability 
of  the  company,  as  a  common  carrier,  ceases  upon  the  delivery,  with  proper  in- 
struction, to  the  next  carrier  at  the  end  of  its  route. *'^ 


31.  Effect  of  specific  exceptions  to  gen- 
eral exemptions. — Judgment,  Texas,  etc., 
R.  Co.  V.  Callendar,  98  Fed.  538,  39  C.  C. 
A.  154,  affirmed  in  23  S.  Ct.  257,  183  U.  S. 
632,  46   L.   Ed.  362. 

38.  Injuries  occurring  before  shipment 
delivered  to  defendant  carrier. — Georgia. 
— Bell  Bros.  v.  Western,  etc.,  R.  Co.,  125 
Ga.  510,   54  S.   E.   533. 

Pennsylvania. — Goods  were  shipped  at 
New  Orleans  for  Pittsburg,  with  privilege 
of  transshipment  on  the  way,  and  provi- 
sion was  made  in  the  bill  of  lading  that 
the  owners  of  the  second  boat  should  not 
be  liable  for  damages  on  board  the  first. 
The  goods  were  injured  on  board  the  first 
boat,  but  the  owners  of  the  last  boatie- 
fused  to  deliver  them  until  the  whole 
freight  was  paid.  Held,  that  they  were 
not  thereby  made  liable,  in  an  action 
of  tort,  for  damage  caused  on  board  the 
first  boat.     Wilson   v.   Harry,   33   Pa.   270. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Malone 
(Tex.   Civ.   App.),  35  S.   W.  1077. 

33.  Delivery  to  succeeding  carrier. — Ala- 
bama.— Southern  R.  Co.  v.  Goldstein  Bros., 
146  Ala.   386,  41  So.  173. 

Where  the  receipt  or  bill  of  lading  of 
goods  marked  to  a  certain  point  contains 
a  valid  contract  to  the  effect  that  the 
goods  are  to  be  transported  over  the  lino 
of  the  defendant's  road,  to  a  certain  sta- 
tion, and  there  delivered,  in  good  order 
to  another  company,  to  be  transported  to 
the  place  of  destination,  and  that  the  lia- 
bility of  defendant,  as  a  common  carrier, 
shall  cease  when  the  goods  are  so  deliv- 
ered at  that  station  to  the  other  com- 
pany,  the   responsibility   of   the   company, 


as  a  common  carrier,  ends  with  the  de- 
livery of  the  goods  to  the  next  carrier  at 
the  station  named  in  the  receipt.  Field 
V.   Chicago,   etc.,   R.   Co.,   71   111.   458. 

New  York. — Where  a  shipment  is  made 
over  connecting  lines  under  a  bill  of  lad- 
ing reciting  that  "the  shipper,  in  accept- 
ing it,  agrees  to  all  its  terms  and  condi- 
tions," and  that  in  case  of  loss  "that  com- 
pany shall  alone  be  held  answerable 
therefor  in  whose  actual  custody  the 
goods  may  be  at  the  time  of  the  happen- 
ing of  such  loss,"  the  initial  carrier  is  not 
liable  after  a  delivery  of  the  goods  at 
the  end  of  its  line.  Ricketts  v.  Baltimore, 
etc.,  R.  Co.,  61  Barb.  18,  4  Lans.  446,  af- 
firmed  in   59   N.   Y.   637. 

34.  Moody  v.  Southern  Railway,  79  S. 
C.   297,   60   S.   E.   711. 

35.  Southern  R.  Co.  v.  Goldstein  Bros., 
41  So.  173,  146  Ala.  386. 

36.  Alabama,  etc.,  R.  Co.  v.  Thomas,  89 
Ala.  394,  7  So.  763,  18  Am.  St.  Rep.  119; 
S.  C,  83  Ala.  343,  3  So.  802;  Wells  v. 
Thomas,  27  Mo.  17,  72  Am.  Dec.  228. 

37.  Where  an  express  company  agrees 
to  forward  a  package  to  a'  point  beyond 
the  terminus  of  its  route,  the  contract 
expressly  limiting  its  liability  to  that  of 
a  forwarder,  and  through  charges  not 
having  been  paid,  the  liability  of  the  com- 
pany, as  a  common  carrier,  ceases  upon 
its  delivery,  with  proper  instructions,  to 
the  next  carrier,  at  the  end  of  its  route. 
Illinois  Cent.  R.  Co.  v.  Frankenberg,  54 
111.  88,  5  Am.  Rep.  92;  Reed  v.  United 
States  Exp.  Co.,  48  N.  Y.  462,  8  Am.  Rep. 
561. 


§  3740  CARRIERS.  3360 

Degree  of  Care  Required. — In  so  far  as  the  carrier  acts  as  a  mere  forwarder, 
assuming  as  agent  of  the  consignor  to  have  the  goods  forwarded  by  a  connecting 
Hne,  he  is  liable  only  as  bailee  for  the  exercise  of  ordinary  care,  or  such  care  as 
■persons  of  ordinary  prudence  exercise  in  reference  to  their  own  property  un- 
der like  circumstances. 2* 

Transportation  over  Intermediate  Short  Line. — Where  goods  are  re- 
ceived by  a  carrier  under  a  contract  restricting  the  liability  of  the  company  to 
their  delivery  at  its  terminus,  it  is  then  bound  to  deliver  them  there  with  all  con- 
venient speed,  according  to  the  usual  course  of  business,  to  the  next  carrier;  but 
if  there  be  none  ready  at  the  terminus  to  receive  the  goods  and  forward  them 
along  the  proper  route,  the  company  is  not  bound  to  transport  the  goods  beyond 
its  terminus  upon  any  link,  however  short,  of  the  connecting  route,  unless  its 
established  usage  imply  such  undertaking.^^  But  where  a  railroad  company  re- 
ceives goods  consigned  beyond  its  own  line,  with  an  agreement  to  deliver  to 
a  connecting  line,  the  liability  of  the  first  road  or  carrier  does  not  necessarily 
terminate  with  the  arrival  of  the  goods  at  its  own  terminal  depot,  although  its 
responsibility  as  carrier  may  terminate  there,  if  there  is  no  further  duty  of  car- 
riage, in  order  to  make  the  connection  with  the  other  road  over  which  the  goods 
are  to  be  transported.  If  there  be  any  duty  to  carry  the  goods  over  an  inter- 
mediate short  line,  connecting  its  own  terminal  depot  with  the  other  connecting 
road,  in  order  to  complete  the  act  of  delivery,  its  liability  on  the  intermediate 
line  obviously  is  that  of  a  carrier,  and  not  of  a  forwarder,  especially  if  this  line 
be  a  part  of  its  own  road.*° 

Notice  to  Succeeding  Carrier  of  Arrival. — A  shipment  unloaded  by  a  con- 
necting carrier  at  its  pier  without  giving  any  notice  of  its  arrival  to  the  succeed- 
ing carrier  does  not  await  further  conveyance,  within  the  meaning  of  a  clause 
in  the  bill  of  lading  relieving  the  carrier  from  liability  other  than  as  a  ware- 
houseman "while  the  said  property  awaits  further  conveyance."  *^ 

38.  Degree  of  care  required. — Alabama,  out  of  the  contract  of  shipment,  for  in- 
etc,  R.  Co.  V.  Thomas,  89  Ala.  294,  7  So.  juries  in  transit  over  the  second  line, 
763,  18  Am.  St.  Rep.  119;  Baltimore,  caused  by  negligence  at  the  time  of  the 
etc.,  R.  Co.  V.  Schumacher,  29  Md.  168,  transfer  in  not  supplying  bedding  and 
96  Am.  Dec.  510;  Hooper  v.  Wells  Fargo  partitions,  and  in  overcrowding,  though 
&  Co.,  27  Cal.  11,  85  Am.  Dec.  211;  Story,  the  contract  of  shipment  limits  the  car- 
Bailm.,   §   444.  rier's   liability   to   "gross   or   wanton   neg- 

39.  Transportation  over  intermediate  ligence,"  and  to  that  of  a  forwarding 
Short  Line. — Louisville,  etc.,  R.  Co.  v.  agent  only  in  delivering  to  the  next  line, 
Campbell,   54  Tenn.   (7   Heisk.)   253.  and   provides   that  the  shipper  is  to  load 

Defendant,  who,  as  a  connecting  car-  and  unload  and  care  for  the  cattle.  Ala- 
rier,  received  goods  under  a  contract  re-  bama,  etc.,  R.  Co.  v.  Thomas,  89  Ala.  294, 
stricting  its  liability  to  a  delivery  at  its  7  So.  763,  18  Am.  St.  Rep.  119._ 
terminus,  was  not  liable  to  the  consignee  41.  Notice  to  succeeding  carrier  of  ar- 
for  failure  to  deliver,  if  the  goods  were  rival. — Plaintiffs  delivered  cotton  to  de- 
received  at  the  terminus  of  defendant's  fendant  railroad  company  at  a  point  in 
line,  and  there  held  because  there  was  Texas  for  carriage  over  its  line  to  New 
no  carrier  to  haul  them  a  few  hundred  Orleans,  and  from  there  over  a  connect- 
feet  from  its  warehouse  to  the  boat  land-  ing  steamship  line  to  a  foreign  port.  De- 
ing  of  the  next  connecting  carrier.  Louis-  fendant  maintained  a  wharf  at  New  Or- 
ville,  etc.,  R.  Co.  v.  Campbell,  54  Tenn.  leans,  upon  which  it  unloaded  from  its 
(7  Heisk.)   253.  cars  and  piled  cotton  for  export,  and  from 

40.  Alabama. — Alabama,  etc.,  R.  Co.  v.  which  such'  cotton  was  taken  by  the 
Thomas,  89  Ala.  294,  7  So.  762,  IS  Am.  steamship  companies,  being  checked  cut 
St.  Rep.  119.  from   the   piles,   and   receipted   for  at   the 

New   York. — Goold  v.   Chapin,   20  N.  Y.  time  it  was  loaded  on  the  vessel.     It  was 

259,  75  Am.  Dec.  398.  defendant's   custom   to   notify  the   several 

A     railroad    company,    which,     without  steamship  companies  of  the  arrival  at  its 

giving  the   shipper  an   opportunity  to   at-  wharf  of  cotton  billed  for  shipment  over 

tend    to    the    loading,    puts    cattle    carried  their    lines.      After   plaintiff's    cotton    had 

over  its  own  line  in  cars  furnished  by  an-  arrived  and  had  been  piled  on  the  wharf, 

other   company,   hauls   them    over   a   con-  but    before    the    steamship    company    had 

necting  track,  and  then   delivers  to  it,   is  been    notified    of   its    arrival,    it   was    de- 

liable,  in  tort  for  breach  of  duty  growing  stroyed    by    fire.      The    conditions    of   the 
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Notice  to  Succeeding  Carriers  of  Character  of  Transportation. — Where 
a  railroad  company  receives  freight  for  shipment  under  an  agreement  to  forward 
it  to  its  destination,  and  the  stipulation  that  its  liability  as  carrier  shall  cease  on 
delivery  of  the  goods  to  the  first  connecting  line,  the  contract  also  providing  for 
"passenger  service  through,"  the  duty  of  the  company  as  forwarding  agent  con- 
tinues till  the  goods  arrive  at  their  ultimate  destination,  and  it  is  therefore  liable 
for  any  delay  caused  by  its  failure  to  notify  each  successive  connecting  road  of 
the  conditions  of  the  contract  in  respect  to  the  manner  of  transportation.* ^ 

Disregard  of  Shipping  Instructions. — The  carrier,  in  undertaking  to  for- 
ward goods  beyond  the  terminus  of  its  own  route,  is  bound  to  obey  all  reason- 
able instructions  of  the  shipper  or  consignor  not  in  conflict  with  the  terms  of 
the  contract  of  shipment,  and  if  he  disregard  such  instructions,  and  the  goods 
be  lost  by  reason  of  this  act  of  negligence,  he  will  be  liable  for  their  value,  al- 
though the  loss  may  occur  in  the  possession  of  another  carrier  or  person.  If, 
in  forwarding,  shipments  are  made  in  a  manner  prohibited  by  the  sender,  the 
carrier  so  forwarding  is  liable  as  an  insurer  for  the  safe  delivery  of  the  articles 
so  sent.*3 

What  Constitutes  Delivery  to  Steamship  Company. — A  railroad  com- 
pany does  not,  by  unloading  a  shipment  on  a  pier  under  its  sole  and  absolute 
control  and  possession,  and  notifying  a  steamship  company,  the  succeeding  car- 
rier, of  its  arrival,  deliver  the  shipment  "to  the  steamship  company  or  on  the 
steamship  pier,"  within  the  meaning  of  a  clause  in  the  bill  of  lading  providing 
that  its  liability  shall  terminate  on  such  delivery,  even  assuming  that  such  pier 
was  the  place  agreed  upon  between  the  railroad  and  steamship  companies  to 
make  delivery  of  freight  to  be  thereafter  carried  by  the  steamship  company, 
where  the  railroad  company  still  continues  to  retain  full  control  of  the  shipment, 
and  could,  under  certain  contingencies,  and  at  any  time  before  delivery  to  the 
steamship,  send  it  by  another  steamer,  and  by  agreement  between  the  parties 
the  steamship  company  was  not  to  take  the  property  until  it  sent  a  steamer  to 
the  pier  for  that  purpose.**     But  there  is  a  delivery  of  freight  by  a  railroad 

bill    of   lading    for    such    cotton    were    di-  cited    in    note;    Maghee    v.    Camden,    etc., 

vided  into  two  classes,  one  relating  to  the  Transp.    Co.,   45    N.   Y.    514,    6   Am.    Rep. 

service     until,    the    other    to    the     service  134. 

after,  delivery  at  the  port  of  New  Or-  44.  What  constitutes  delivery  to  steam- 
leans.  Among  the  former  was  a  clause  ship  company. — Judgment,  Texas,  etc.,  R. 
providing  that  "no  carrier  shall  be  lia-  Co.  v.  Callendar,  98  Fed.  538,  39  C.  C. 
ble  for  delay,  nor  in  any  other  respect  A.  154,  affirmed  in  22  S.  Ct.  257,  183  U. 
than    as    warehouseman,    while    the    said  S.   632,   46   L.   Ed.   362. 

property  awaits  further  conveyance."  A  railroad  bill  of  lading  for  cotton 
Held,  that  under  such  provision  defend-  shipped  from  Texas  to  Liverpool  pro- 
ant's  liability  as  carrier  was  not  changed  vided  that  responsibility  on  the  part  of 
to  that  of  warehouseman  prior  to  notifi-  such  railroad  should  cease  "upon  deliv- 
cation  of  the  steamship  company  that  the  ery  of  said  cotton  to  its  next  connecting 
cotton  was  ready  for  delivery;  that  both  carrier,"  and,  in  case  of  loss  or  damage, 
the  exemption  from  liability  for  delay  and  "that  carrier  alone  shall  be  held  liable 
the  substitution  of  liability  as  warehouse-  therefor  in  whose  actual  custody"  the  cot- 
man  must  be  construed  as  taking  effect  ton  shall  be  at  the  time  of  such  damage 
only  after  the  service  of  defendant  had  or  loss.  The  railroad  transported  the 
been  completed  and  the  property  awaited  cotton  to  New  Orleans,  and  unloaded  it 
the  action  of  the  connecting  carrier.  on  its  own  wharf,  from  which  it  was  to 
Reiss  V.  Texas,  etc.,  R.  Co.,  98  Fed.  533,  be  loaded  upon  the  steamship  of  a  con- 
39  C.  C.  A.  149;  S.  C,  99  Fed.  1006,  39  necting  carrier,  and  gave  notice  to  such 
C.  C.  A.  608,  affirmed  in  22  S.  Ct.  353,  carrier  that  the  cotton  was  ready  to  be 
183  U.  S.  631,  46  L  Ed.  358.  taken   by   it.      The   cotton  was    destroyed 

42.  Notice  to  succeeding  carriers  of  by  fire  while  on  the  wharf,  and  before 
character  of  transportation.  —  Colfax  the  arrival  of  the  vessel.  Held,  that  such 
Mountain  Fruit  Co.  v.  Southern  Pac.  Co.  loss  occurred  while  the  cotton  was  in  the 
(Cal.),   46   Pac.   668.  "actual  custody"  of  the  railroad  company, 

43.  Alabama,  etc.,  R.  Co.  v.  Thomas,  89  and  it  was  liable  therefor,  under  the  bill 
Ala.  294,  7  So.  762,  18  Am.  St.  Rep.  119;  of  lading.  Texas,  etc.,  R.  Co.  v.  Clayton, 
Johnson  v.  New  York  Cent.  Transp.  Co.,  19  S.  Ct.  421,  173  U.  S.  348,  43  L.  Ed.  725. 
33  N.  Y.  610,  88  Am.  Dec.  416,  and  cases  Where    a    carrier    receives    lumber    for 
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company  to  a  steamship  company,  so  as  to  relieve  the  railroad  company  from 
further  liability,  as  stipulated  in  its  bill  of  lading  on  the  happening  of  such  event, 
though  it  is  unloaded  on  a  wharf  belonging  to  the  railroad  company;  the  rail- 
road company  having  given  the  steamship  company  notice  by  letter,  which  was 
unanswered,  and  seemingly  acquiesced  in,  that  unloading  of  steamship  freight 
at  that  place  constituted  delivery  by  the  railroad  company,  and  that  thereafter 
it  assumed  no  liability  therefor.*^ 

Stock  Shipments." — Where  the  contract  of  transportation  of  cattle  by  de- 
fendant over  its  line  and  connecting  lines  limits  defendant's  liability  to  damage 
occurring  on  its  own  line,  the  carrier  is  not  liable  for  damage  resulting  from 
negligence  on  the  connecting  line  after  delivery  of  the  cattle  to  such  connecting 
line.*® 

Right  to  Deliver  Immediately  upon  Arrival  at  Terminus. — Where  a  con- 
tract for  shipment  of  cattle  by  a  railroad  terminated  on  delivery  of  the  stock 
to  a  connecting  carrier,  on  arrival  at  the  junction  the  carrier  had  the  right  to 
deliver  to  the  connecting  line  at  once,  and  could  not  be  held  liable  for  damages 
for  not  holding  the  cattle  to  give  the  shipper  an  opportunity  to  water  and  feed.*'^ 

Delivery  According  to  Earliest  Schedule  Time. — Where  a  carrier  for- 
warded live  stock  according  to  the  earliest  practicable  schedule  tipie,  which,  as 
the  shipper  previously  knew,  involved  a  delay  of  four  hours  at  one  point,  and 
the  animals  were  delivered  in  good  condition  to  a  forwarding  carrier,  and  the 
first  carrier  had  stipulated  that  its  liability  should  cease  when  they  were  deliv- 
ered to  the  forwarding  carrier,  it  was  not  liable  for  the  injured  condition  of  the 
animals  when  delivered  to  the  consignee.*® 

§  3741.  Refusal  of  Succeeding  Carrier  to  Receive  Shipment. — Where 
a  traffic  association  composed  of  several  carriers  issues  a  through  bill  of  lading 
for  freight,  the  shipper  is  entitled  to  an  uninterrupted  continuous  carrier's  duty 
from  the  shipping  point  to  destination;  and  a  stipulation  in  the  bill  of  lading 
that  in  case  of  loss,  detriment,  or  damage  whereby  liability  should  be  incurred, 
the  carrier  alone  should  be  liable  in  whose  actual  custody  it  should  be  at  the 
time  of  the  loss,  can  not  be  construed  as  absolving  carrier  which  actually  has  the 
custody  of  the  property  from  its  common-law  duty  and  obligations,  because  one 
of  its  associates  has  unreasonably  neglected  or  refused  to  receive  and  forward 
the  shipment.  Such  a  construction  would  permit  loss  to  occur  while  freight  was 
being  transported  by  several  carriers,  under  a  through  delivery  agreement,  with- 
out a  carrier's  duty  resting  upon  them  at  all  times.  The  carrier  in  possession 
could  escape  liability  because  it  had  tendered  the  goods  to  another,  and  the 
latter  could  escape  because  it  had  neglected  and  refused  to  become  an  actual 
custodian.  The  langfuage  in  question  must  be  construed  as  an  affirmation  or  a 
guaranty  that  there  shall  continually  be  a  carrier  in  actual  custody,  and  that 
connecting  carriers  will  receive  at  the  proper  time  and  place.  It  makes  the 
carrier  which  transports  the  goods  to  a  point  where  another  is  to  assume  the 
custody  and  control  a  surety  that  the  latter  will  receive.  Whatever  may  be  the 
relation  between  the  two  carriers,  as  between  the  carrier  who  actually  retains 
custody  and  the  shipper  the  duty  and  liability  of  the  former  continues.     It  has 

shipment  to  Europe  under  a  contract  ter-  46.    Stock  shipments. — Chicago,  etc.,  R. 

minating   its    liability   on   delivery   to   the  Co.  v.  Slaughter,   84  Ark.  423,   106  S.  W. 

steamship   company  or   on   the   steamship  208. 

pier,   the    placing   of   the   lumber   on   the  47.    Right  to  deliver  immediately  upon 

pier   owned   by   such   carrier   is   not   suffi-  arrival   at   terminus. — Texas,   etc.,    R.    Co. 

cient  to   relieve  it  of  liability  for  loss   of  v.    Stribling    (Tex.    Civ.   App.),   34   S.   W. 

such   lumber.     ]L,ewis  v.   Chesapeake,   etc.,  1002. 

R.   Co.,  35   S.   E.  908,   47  W.   Va.   656,   81  48.  Delivery  according  to  earliest  sched- 

Am.   St.   Rep.   816.  iile     time. — Nashville,     etc.,     Railway     v. 

45.     Washburn-Crosby     Co.    v.    Boston,  Stone,  112  Tenn.  348,  79   S.  W.  1031,  105 

etc..    Railroad,    180    Mass.    252,    62    N.    E.  Am.   St.   Rep.   955. 
590. 
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not  become  a  warehouseman  by  the  refusal  and  neglect  of  another  carrier.  The 
real  meaning  of  the  language  in  question  is  simply  that  one  carrier  will  not  be 
held  liable  or  responsible  for  the  loss  or  damage  done  by  another.*® 

Carrier  Guilty  of  Breach  of  Contract  to  Ship  by  Specified  Steamer. — 
Where  a  railroad  company  agreed  to  transport  a  shipment  of  freight  to  the  ter- 
minus of  its  own  line  and  to  ship  the  same  on  a  specified  date  by  a  specified 
steamer,  the  railroad  company  is  liable  for  a  breach  of  contract  where  it  tendered 
the  shipment  to  the  steamship  company  but  the  master  refused  it  under  an  al- 
leged custom  authorizing  him  to  say  what  freight  he  would  take  or  refuse  to 
take  on  any  particular  trip,  notwithstanding  the  issuance  of  a  bill  of  lading,  that 
it  should  only  be  liable  for  damages  occurring  to  freight  on  its  own  line.^" 

Duty  to  Notify  Initial  Carrier  or  Shipper. — A  connecting  carrier,  on  being 
notified  by  the  ultimate  carrier  to  whom  it  delivers  goods,  which  require  rapid 
transportation,  that  the  goods  will  not  be  forwarded  until  all  freight  charges  are 
paid,  is  guilty  of  such  negligence  as  will  render  it  liable  for  the  loss  of  the  goods 
from  a  failure  to  forward  them,  in  failing  for  eighteen  days  to  notify  the  initial 
carrier  or  the  shipper  of  the  refusal  to  forward  them,  although  the  contract  of 
shipment  provides  that  the  road  in  whose  actual  custody  the  goods  are  at  the 
time  of  any  loss  or  damage  shall  alone  be  responsible. ^i 

§  3742.  Delivering  Stock  to  Stockyard  Company. — Where  the  contract 
of  shipment  of  stock  limits  the  liability  of  the  railroad  to  deliver  to  a  connecting 
line,  and  the  stock  is  delivered  to  a  stockyard  company,  to  be  redelivered  to  the 
connecting  line,  the  railroad  is  liable  for  injuries  to  the  stock  while  in  the  hands 
of  the  stockyard  company. ^^  If  a  carrier  of  live  stock  binds  itself  by  contract  to 
deliver  -such  stock  to  a  connecting  railway,  it  can  not  transfer  such  duty  to  an- 
other, so  as  to  free  itself  of  liability  for  a  failure  to  so  deliver.s^  Such  com- 
pany's possession  is  that  of  initial  carrier,  which  is  liable  until  stock  is  delivered 
or  tendered  to  connecting  line.^*  And  where  animals  escape  or  are  killed  be- 
fore delivery  to  the  connecting  line,  if  the  stockyard  company  captures  two  es- 
caped horses,  and  proposes  to  return  them  to  the  shipper,  charged  with  yard 
expenses,  the  shipper  is  not  bound  to  receive  them  so  charged,  and  such  facts  are 
no  defense  in  suit  for  value. ^^  Evidence  in  an  action  against  carriers  for  in- 
juries to  a  shipment  of  cattle  considered,  and  held  sufficient  to  authorize  an 
mstruction  that  it  was  the  duty  of  the  initial  carrier  to  transport  the  cattle  to  a 

49.  Refusal  of  succeeding  carrier  to  was  thereafter  shipped  on  a  different  ves- 
receive  shipment. — Southard  v.  Minneap-  sel,  to  plaintiff's  damage.  Held,  that  de- 
olis,  etc.,  R.  Co.,  60  Minn.  382,  62  N.  W.  fendant  railroad  company  was  liable  for 
443.  breach    of    contract,    notwithstanding    the 

50.  Carrier  guilty  of  breach  of  contract  issuance  of  a  bill  of  lading,  providing  that 
to  ship  by  specified  steamer. — Defendant's  it  should  only  be  liable  for  damages  oc- 
railroad  line  connected  at  P.  with  a  line  of  curring  to  freight  while  on  its  own  line, 
steamers  for  Liverpool.  Plaintiff's  agent,  and  that  its  liability  as  a  common  carrier 
desiring  to  ship  100  bales  of  cotton  for  ceased  on  tendering  the  freight  to  its 
plaintiff,  applied  to  defendant  railroad  connecting  carrier,  etc.  Louisville,  etc., 
company  for  a  rate  for  such  amount  to  R.  Co.  v.  Williams,  5  Ala.  App.  615,  56 
be    shipped   on  a  specified  date  by  a  spec-  So.   865. 

ified     steamer.       Defendant,     before     an-  51.     Duty    to    notify    initial    carrier    or 

swering,    ascertained  whether   the   steam-  shipper. — Bird  v.  Railroads,  99  Tenn.   (15 

ship  company  would  accept  the  cotton  for  Pickle)    719,    42    S.    W.    451,    63    Am.    St. 

that  steamer,  and,  being  informed  that  it  Rep.   856. 

would,  named  the  rate,  and  agreed  by  tel-  58.    Delivery   to   stockyard   company. — - 

egraph   to   ship   the   cotton   on   that    date  Gulf,   etc.,  R.   Co.  v.   Eddins,   7  Tex.   Civ. 

by  the   steamer  named.     Defendant  com-  App.    116,    36   S.   W.    161. 

pany  transported  the  cotton  to  the  dock,  53.    Gulf,  etc.,  R.  Co.  v.  Eddins,  7  Tex. 

and  tendered  the   same  to   the   steamship  Civ.  App.   116,  36   S.  W.   161. 

company,   but  the  master   refused   it,   un-  54.    Gulf,  etc.,  R.  Co.  v.  Eddins,  7  Tex. 

cer  an  alleged  custom  authorizing  him  to  Civ.  App.   116,   36   S.   W.   161. 

say  what  freight  he  would  take  or  refuse  55.    Gulf,  etc.,  R.  Co.  v.  Eddins,  7  Tex. 

on    any    particular    trip,    and    the    cotton  Civ.   App.   116,   36   S.   W.   161. 
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certain  point,  and  there  deliver  them  to  a  connecting  carrier. ^^ 

§  3743.  Duty  to  Notify  Shipper  of  Inability  to  Deliver. — Where  goods 
are  received  under  a  contract  restricting  the  liability  of  the  initial  carrier  to 
their  delivery  at  its  terminus,  it  is  then  bound  to  deliver  them  there  with  all 
convenient  speed,  according  to  the  usual  course  of  business,  to  the  next  carrier; 
and  if  there  is  none  ready  at  the  terminus  to  receive  the  goods  and  forward  them 
along  the  proper  route,  then  it  ought  to  retain  them  and  notify  the  owner.^'^ 

§  3744.  Breach  of  Contract  by  Initial  Carrier. — Where  an  initial  carrier 
refuses  to  perform  its  contract  it  has  no  right  to  claim  the  advantage  of  a  stip- 
ulation limiting  its  liability  to  its  own  line.  In  such  case  it  has  forfeited  such 
right  and  becomes  liable  to  the  full  extent  of  the  law  the  same  as  if  there  had 
been  no  special  contract.^* 

Violation  of  Shipping  Directions. — Where  the  bill  of  lading  limits  the  lia- 
bility of  connecting  carriers  to  the  road  infiictingk  the  injury,  the  initial  carrier 
is  liable  to  the  shipper  for  damages  caused  by  its  violation  of  his  express  direc- 
tions given  at  the  time  of  delivery.^^ 

Failure  to  Follow  Directions  in  Bill  of  Lading. — It  is  the  duty  of  a  suc- 
ceeding carrier  to  follow  the  shipping  directions  in  the  bill  of  lading  rather  than 
those  marked  on  the  package  or  article  shipped  and  its  failure  to  do  so  deprives 
it  of  the  benefit  of  stipulation  in  the  bill  of  lading  limiting  its  liability.®*' 

Breach  Caused  by  Mob. — Nonperformance  of  a  special  contract  to  ship  live 
stock  to  an  extraterminal  point  is  not  excused  by  a  mob's  ha'V'ing  prevented  it, 
although  liability  for  extraterminal  loss  was  expressly  stipulated  against;  be- 
i^ause,  having  failed  to  transport  it,  no  such  loss  could  occur.^i 

Restraint  of  Princes,  Rulers  or  People. — The  mistaken  refusal  of  the 
deputy  collector  of  a  port  to  grant  a  clearance  while  certain  freight  was  on  board 
because  it  was  contraband  of  war  does  not  constitute  a  "restraint  of  princes, 
rulers,  or  people,"  within  the  meaning  of  a  clause  in  the  bill  of  lading,  so  as  to 
excuse  nonperformance  of  the  agreement  to  forward  the  shipment  by  that  vessel.^^ 

56.  Texas,  etc.,  R.  Co.  v.  Felker,  44  lading. — Plaintiff  desiring  to  ship  an  au- 
Tex.   Civ.  App.  420,  99  S.  W.  439.        _  _  tomobile  to  Miami,  Fla.,  shipping  receipt 

57.  Duty  to  notify  shipper  of  inability  and  the  shipping  order  gave  Miami  as 
to  deliver. — Louisville,  etc.,  R.  Co.  v.  the  destination,  via  defendant's  steamship 
Campbell,    54    Tenn.    (7    Heisk.)    253.  line  to  Key  West,  with  direction  to  notify 

58.  Breach  of  contract  by  initial  car-  M.,  and  the  automobile  was  so  marked; 
rier. — Plaintiff  shipped  a  lot  of  sheep  from  but  defendant  sent  a  bill  of  lading,  in 
Arkansas  to  Texas,  over  connecting  lines  which  Brunswick  was  stated  as  the  port, 
o''  railroad,  defendant's  line  being  one  of  mstead  of  Key  West,  where  it  was  to  be 
said  connecting  lines.  The  contract  of  delivered  to  a  connecting  carrier  at  the 
shipment,  made  in  Arkansas,  contained  a  owner's  risk,  and  it  also  contained  the 
limitation  in  favor  of  the  carrier,  restrict-  direction  to  notify  M.  at  Miami.  Plain- 
ing the  common-law  liability  of  carriers.  tiff  sent  the  bill  of  lading  to  the  port  of 
It  also  stipulated  that  the  owner  of  the  destination,  with  draft  attached  for  col- 
sheep  might  be  transported  on  the  same  lection.  Defendant  carried  the  automo- 
train,  which  conveyed  the  sheep,  free  of  bile  to  Key  West  and  delivered  it  to  a 
charge,  and  also  that  said  owner  had  the  sailing  vessel,  the  master  of  which  took 
privilege  of  having  the  cars  containing  it  to  Miami  and  delivered  it  to  M.  with- 
his  sheep  side-tracked.  Defendant  re-  out  requiring  the  bill  of  lading  or  other 
fused  to  transport  plaintiff  free  of  charge,  authority.  Held,  that  defendant's  duty 
and  refused  to  side-track  the  cars  con-  was  to  follow  the  directions  in  the  bill  of 
taining  the  sheep  when  requested  to  do  lading  rather  than  those  marked  on  the 
so  by  plaintiff.  Held,  that  defendant  automobile  and  in  the  shipping  receipt, 
could  not  claim  the  advantages  stipulated  and  its  failure  so  to  do  rendered  it  lia- 
for  in  the  contract,  but  was  liable  as  a  ble  for  the  value  of  the  automobile, 
common  carrier,  without  regard  to  the  Waltham  Mfg.  Co.  v.  New  York,  etc., 
contract.  Texas,  etc.,  R.  Co.  v.  Davis,  2  Steamship  Co.,  90  N.  E.  550,  204  Mass. 
Texas   App.    Civ.    Cas.,   §   191.  253,  17  Am.  &  Eng.  Ann.  Cas.  837. 

59.  Violation   of   shipping   directions.^  61.    Breach   caused  by   mob. — White   v. 
Atlantic,    etc.,    R.    Co.   v.    Richardson,   121  Missouri  Pac.  R.  Co.,  19  Mo.  App.  400. 
Tenn.    448,    117    S.   W.   496.  62.  Restraint  of  princes,  rulers  or  peo- 

60.  Failure  to  follow  directions  in  bill  of       pie. — Decree,   Farmers'  Loan,   etc.,   Co.  f. 
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§  3745.  Modification  or  Rescission. — Special  Contract  as  Prevailing- 
over  General  Stipulation  in  Bill  of  Lading. — A  special  contract  for  liability 
over  the  whole  route  made  by  the  shipper  with  the  general  agent  of  the  road  is 
not  affected  or  altered  by  the  fact  that  the  bill  of  lading  issued  for  the  goods  and 
delivered  to  and  received  by  a  clerk  of  the  shipper  contains  the  usual  stipulation 
that  the  carrier  is  not  to  be  liable  beyond  its  own  line."'^ 

Effect  of  BiU  of  Lading  of  Initial  Carrier  on  Contract  of  Terminal 
Carrier. — A  verbal  agreement  to  furnish  refrigerator  cars  for  the  transportation 
of  milk  over  the  whole  route,  made  by  the  terminal  carrier  to  induce  plaintiff  to 
send  it  to  the  terminal  carrier  for  transportation  to  its  destination,  is  not  super- 
seded by  a  subsequent  written  contract  expressed  in  the  bill  of  lading  issued  by 
the  initial  carrier,  by  which  the  latter  sought  to  limit  its  liability.''* 

Receipt  Given  by  Connecting  Carrier  a  New  Contract. — Where  an  ex- 
press company  receives  goods  under  a  contract  exempting  it  from  liability,  ex- 
cept for  fraud  or  gross  negligence,  with  a  stipulation  that  the  contract  shall  inure 
to  the  benefit  of  any  connecting  carrier,  the  fact  that  a  connecting  carrier  makes 
a  new  and  different  contract,  evidenced  by  a  new  receipt,  precludes  it  from 
claiming  under  the  original  contract.^  ^ 

§  3746.  Merger  of  Verbal  Contract  by  Subsequent  Written  Agree- 
ment.— Where  a  verbal  contract  for  a  shipment  to  a  certain  point  for  a  specified 
sum  was  made  several  days  before  the  shipment,  a  subsequent  written  contract 
signed  by  the  consignor,  and  limiting  the  liability  of  the  shipper  to  its  own  line, 
IS  without  consideration ;  and  it  need  not  be  shown  that  the  written  contract  was 
entered  into  by  the  consignor  through  fraud,  mistake,  or  duress.^*  But  such 
verbal  contract  must  be  shown  by  competent  proof. ®'^ 

Written  Contract  Contemplated  by  Parties. — Where,  at  the  time  of  a 
parol  contract  between  a  shipper  and  the  carrier,  the  shipper  expected  to  sign  a 
written  contract,  and  he  subsequently  did  so,  he  was  not  in  a  position  to  avoid 
the  force  of  provisions  in  the  written  contract  limiting  the  liability  of  the  carrier 
to  damages  occurring  on  its  own  line.''^     And  the  doctrine  that  a  subsequent 

Northern    Pac.    R.    Co.,    120    Fed.    873,    57  competent  proof  sustaining  an  oral  agree- 

C.    C.   A.   533,   affirmed   in    Northern    Pac.  ment    for    through     shipment,     defendant 

R.    Co.    V.    American   Trading    Co.,    35    S.  was    not    chargeable    with    damages    on    a 

Ct.  84,  195  U.  S.  439,  49  L.  Ed.  269.  connecting    line.      McManus    v.     Chicago, 

63.  Special  contract  as  prevailing  over  etc.,  R.  Co.,  138  Iowa  150,  115  N.  W.  919. 
stipulations  in  bill  of  lading. — Northern  68.  Written  contract  contemplated  bjr 
Pac.  R.  Co.  V.  American  Trading  Co.,  195  parties. — Chicago,  etc.,  R.  Co.  v.  Halsell, 
U.   S.   439,  49  I,.   Ed.  269,  25  S.  Ct.  84.  81  S.  W.  1243,  36  Tex.  Civ.  App.  522. 

64.  Effect  of  bill  of  lading  of  initial  car-  Where  plaintiff,  who  was  in  the  habit 
rier  on  contract  of  terminal  carrier.— St.  °f  shippmg  stock  over  defendant's  Ime, 
Louis,  etc.,  R.  Co.  v.  Elgin  Condensed  for  which  he  always  signed  written  con- 
Milk  Co.,  74  111.  App.  619,  13  Am.  &  Eng.  tracts,  made  a  verbal  contract  with  de- 
R    Cas     N    S     113  fendant  s  agent  as  to  the  rate,  and  plam- 

oB    -n'      •'...'•.'  u     .,„      „„4.i„~  „., io-  tifif's  agent  signed  a  written  contract  lim- 

65.  Receipt  given  by  connecting  earner  .^^^  ^^^  ^.^J.^.  ^^  ^^^  company  to  its 
a  new  contract.-Browiiing^  Goodrich  „«  ^^  -^  J  ^^^^^  refuse  to  in- 
Transp.  Co  78  W'S.  391,  47  N.  W  428,  ,. 'j^  ;,  ^  previous  dealing 
23  Am.  St.  Rep.  414,  10  L.  R.  A.  415.  ^.^^     defendant,      plaintiff    or    his      agent 

66.  Merger  of  verbal  contract  by  subse-  k^ew  that  it  was  the  regular  rule  for  the 
quent  written  agreement. — McManus  v.  shipper  to  sign  such  a  written  contract,, 
Chicago,  etc.,  R.  Co.,  138  Iowa  150,  115  N.  ^nd  that  if  when  plaintiff  inquired  the 
W.  919;  San  Antonio,  etc.,  R.  Co.  v.  rate  he  contemplated  entering  into  suchi 
Wright,  49  S.  W.  147,  20  Tex.  Civ.  App.  written  contract  at  the  time  of  shipment,. 
136.  and  that  if  he  knew  or  could  have  known 

67.  In  an  action  against  a  carrier  for  from  previous  dealing  what  stipulations, 
damages  to  a  shipment  over  the  lines  of  were  in  such  contract,  the  verdict  should 
defendant  and  a  connecting  carrier,  where  be  for  defendant."  Ft.  Worth,  etc.,  R. 
a  written  contract  limited  defendant's  lia-  Co.  v.  Wright,  58  S.  W.  846,  24  Tex.  Civ. 
bility   to   its   own   line,   in   the   absence   of  App.  291. 
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written  contract  must  be  taken  as  merging  all  previous  understandings  between 
the  parties  prevails.''^ 

§  3747.  Parol  Evidence  to  Explain  Ambiguity. — Where  a  receipt,  given 
by  a  railroad  company  for  goods  to  be  transported  to  a  consignee  at  a  point  be- 
yond the  terminus  of  its  line,  contained  the  words,  "Care  R.  R.  agt.,  Callahan," 
this  was  an  ambiguity  which  could  be  explained  by  parol ;  and  if  it  appeared 
that  the  words  meant  that  the  goods  were  to  be  delivered  to  the  agent  of  another 
road  at  Callahan,  and  that  the  first  company  was  bound  only  for  such  delivery, 
there  would  be  no  liability  upon  the  first  company  beyond  that  point.'^" 

§  3748.  Waiver  and  Estoppel. — Where  written  contracts  for  the  transpor- 
tation of  cattle,  executed  en  route,  limited  the  carriers'  liability  to  their  own 
lines,  but  did  not  purport  to  cover  shipments  beyond  M.  by  virtue  of  an  oral 
agreement  made  at  the  instance  of  the  carrier's  agent  to  conceal  the  real  des- 
tination of  the  cattle,  such  carrier  was  estopped  to  contend  that  its  liability  was 
limited  to  injuries  occurring  on  its  own  line.''^ 

§§  3749-3754.  Enforcement— §  3749.  Plea  or  Answer.— The  allega- 
tions of  a  plea  showing  nothing  more  than  the  ordinary  and  usual  relations  be- 
tween connecting  carriers  in  a  contract  of  shipment  over  several  lines  does  not 
charge  such  a  partnership  as  makes  each  responsible  for  the  acts  of  the  other, 
although  the  contract  provides  against  such  liability.  If  the  agent  of  the  initial 
carrier  was  also  the  agent  of  the  succeeding  carrier  and  authorized  to  bind  it  by 
the  terms  of  the  contract,  that  fact  would  not  alter  the  essential  terms  of  the 
c.ontract  which  limited  its  liability  to  damage  on  its  own  line.''^ 

Denial  of  Allegation  on  Oath. — Where  a  partnership  between  connecting 
carriers  is  alleged  in  a  petition  in  an  action  against  a  railroad  for  damages  for 
negligence  and  delay  in  transporting  stock,  and  is  not  denied  on  oath,  the  defend- 
ant railroad  will  be  liable  for  damages,  whether  they  occurred  on  its  own  or  con- 
necting carrier's  road.'^^ 

69.  Merger  of  previous  contracts. — In  etc.,  R.  Co.  v.  Carroll,  36  Tex.  Civ.  App. 
an  action  against  a  railroad  copipany  for       359,  81   S.  W.  1020. 

damages    to    cattle    received    during   their  72.  Plea  or    answer. — Kessler    v.    First 

carriage    over   its   own   and   a    connecting  Nat.  Bank,  31  Tex.  Civ.  App.  98,  51  S.  W. 

line,    defendant    introduced    written    con-  6a;   Texas,   etc.,    R.   Co.   v.    Gray,   45   Tex. 

tracts  for  the  shipment  of  the  cattle  to  a  Civ.  App.  208,  99  S.  W.  1125. 
point  on  defendant's  line,  and  which  lim-  "The   language   of   the   plea   in   Interna- 

ited   its   liability   to   damage   occurring  on  tional,   etc.,   R.   Co.  v.  Tisdale,   74  Tex.  8, 

its   own   line.     Plaintiff   claimed   that   the  11   S.  W.  900,  is  not  set  out  in  full,  and 

cattle    had    been    loaded    under    a    verbal  there   seems   not  to  have  been   any  ques- 

agreement  for  through   carriage,  and  that  tion  made  that  it  did  sufficiently  charge  a 

he   had  been   forced  to   execute  the  writ-  partnership,  so  that  upon  this  point  it  is 

ten    contracts   in    order   to   get   the    cattle  not  authority.     It  is  to  be  noted  that  in 

moved,    and    that,    although    the    written  that   case   there   was   no  provision   in  the 

contracts  called  for  delivery  at  a  point  on  bill  of  lading  limiting  the  liability  of  each 

defendant's    line,    the    real    contract    was  carrier  to  its  own  line."     The  case  is  not 

for    through      shipment.     The      only   evi-  in  point  or  to  any  extent,  controlling  the 

deuce  as  to  the  written  contracts  showed  decision  of  the  present  case.     Texas,  etc., 

that  they  were   executed   by  plaintiff's  di-  R.  Co.  v.  Gray,  45  Tex.  Civ.  App.  208,  99 

rection  in   order  to  secure   free  transpor-  S.  W.  1125.     See  Western  Union  Tel.  Co. 

talion  for  his  helpers.     Held  that,  in   the  v.  Lovely  (Tex.  Civ.  App.),  52  S.  W.  563. 
absence    of   any   evidence    of   fraud,    com-  73.    Denial   of   allegation   on   oath. — At- 

pulsion,  or  want  of  time  to  read  the  writ-  chison,  etc.,   R.   Co.  v.  Grant,   6  Tex.  Civ. 

ten     contracts,    they    must   be     taken      as  App.   674,  26   S.    W.    286,    affirmed  in    93 

merging   all    previous   understandings    be-  Tex.  699,  no  op. 

tween  the  parties.     San  Antonio,  etc.,   R.  In  the     case   of   Gulf,    etc.,    R.     Co.  v. 

Co.  V.  Bar;iett,  66  S.  W.  474,  27  Tex.  Civ.  Baird,   75   Tex.   256,   12   S.  W.   530,  which 

App.  498.  is    very    similar    to    the    present    case,   by 

70.  Parol  evidence  to  explain  ambigu-  the  terms  of  the  shipping  contract  the  is- 
ity. — Savannah,  etc.,  R.  Co.  v.  Collins,  77  suing  carrier  expressly  limited  its  own 
Ga.  376,  3  S.  E.  416.  4  Am.  St.  Rep.  87.  liability     to     damages     occurring    on     its 

71.  Waiver      and      estoppel. — Chicago,       own  line,  but  there  was  no  such  express 
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§  3750.  Nonsuit. — In  an  action  against  a  carrier  for  injuries  to  freight 
shipped,  where  the  evidence  showed  that  under  the  special  contract  of  affreight- 
ment the  liability  of  each  of  the  connecting  carriers  was  limited  to  loss  occurring 
on  its  line  of  road,  and  also  that  the  delay  which  caused  the  loss  occurred  before 
the  shipment  was  turned  over  to  the  carrier  sued,  a  nonsuit  was  properly 
granted.'''* 

§  3751.  Presumption  and  Burden  of  Proof. — Limitation  Not  Pre- 
sumed.— When,  in  an  action  against  a  common  carrier,  it  appeared  that  goods 
had  been  delivered  to  an  initial  carrier,  and  by  it  delivered  to  the  defendant  car- 
rier, to  be  transported  to  the  point  of  destination,  and  that  the  goods  were  lost 
while  in  defendant's  custody,  and  there  was  no  proof  as  to  the  terms  on  which, 
either  carrier  received  them,  in  the  absence  of  any  proof  to  the  contrary,  the 
defendant  carrier  should  be  presumed  to  have  received  them  for  transportation 
to  the  owner  under  such  obligations  as  to  diligence,  etc.,  as  the  law  imposes  on 
common  carriers,  who  do  not,  by  contract,  Hmit  their  liability. '''^ 

Place  of  Loss.' — In  order  to  recover  from  a  carrier  who  has  by  contract 
limited  its  liability  for  injury  to  goods  to  its  own  line,  the  shipper  must  show  that 
damage  took  place  before  the  goods  left  its  hands.'^*'  Where  property  has  been 
transported  by  successive  carriers,  under  a  through  bill  of  lading,  limiting  each 
carrier  liable  to  damages  occurring  on  its  own  line,  and  is  damaged,  and  the  evi- 
dence fails  to  show  on  what  line  the  damage  occurred,  it  will  be  presumed  that  it 
was  through  the  negligence  of  the  terminal  carrier.''"^ 

Proof  of  Partnership. — \^'here  the  receipt  given  by  a  carrier  on  accepting  a 
shipment  of  cattle  relieved  it  from  liability  for  injuries  on  connecting  lines,  and, 
in  an  action  by  the  shipper  against  it  and  the  connecting  carriers,  the  complaint 
alleged  partnership  and  agency  between  the  carriers,  which  allegation  was  denied 
by  the  initial  carrier's  plea,  and  not  sustained  by  evidence,  it  was  not  jointly  liable 
for  the  negligence  of  connecting  carriers.''^ 

Contract  Executed  by  Authority  of  Defendant  Carrier. — A  carrier  is 
liable  for  delay  in  the  transportation  of  live  stock  on  a  connecting  road  without 

limitation    of   liability   as   to   the   connect-  A   car  of  goods   was   delivered   in   good 

ing     carriers,     as     in     the     present     case.  condition    to    an    initial    carrier,    no    rain 

There   was    a   plea    of   partnership.      Such  fell  on  the  car  while  in  its  possession,  and 

contract  was,  however,  held  to  be  incon-  the   car  was   delivered   by   it   to   the   next 

sistent  with  the  holding  that  the  contract  succeeding     carrier    in     good     condition, 

was  one  made  by  a  member  of  a  partner-  The    second    carrier    delivered    the    car   to 

ship.     If  by  the  failure  to   deny  the   spe-  the    third    connecting    carrier,    and    after 

cial   plea    under    oath,    its    allegations    are  the  third  carrier  took  possession   no   rain 

to  be  taken   as  true,  together  with   every  fell   on   the   car,   and,   when   opened   by   it 

reasonable       inference       deducible     there-  to  transfer  the  goods  the  sacks  in  which 

from,    still   the   contract   itself   was   intro-  the   goods   were   contained  were   wet   and 

duced    in    evidence    by    appellee,    and    the  muddy.      No   damage   was    shown  to   have 

terms    thereof    are     inconsistent     with     a  been     done     to    the    goods    while     on    the 

holding   of   partnership   between   the   con-  third      carrier's     road,     and      they       were 

necting  lines.      Gulf,   etc.,   R.   Co.   v.   Loo-  turned      over     by      it     to     the     terminal 

ney,   85   Tex.   158,   19   S.   W.   1039,   34  Am.  line.       Held,      where      the      through      bill 

St.  Rep.  787,  16  L.  R.  A.  471;  Ft.  'Worth,  of  lading  on  which  the   goods  were   con- 

etc,   R.   Co.   V.   'Williams,   77   Tex.   121,   13  signed  provided  that  each  company  should 

S.  W.  637;  Texas,  etc.,  R.  Co.  v.  Gray,  45  be   liable   only  for   damages   occurring   on 

Tex.  Civ.  App.  308,  99  S.  W  1125.  its   line,  the  third   connecting  carrier  was 

74.  Nonsniit. — Bell    Bros.    v.     "Western,  not  liable  for  any  damage  resulting  from 
etc.,  R.  Co.,  135  Ga.  510,  54  S.  E.  533.  the    condition     of   the    goods   when     they 

75.  Limitation  not  presumed. — Southern      arrived    at    their    destination.      St.    Louis, 
Exp.  Co.  V.  Urquhart,  52  Ga.  143.  etc.,   R.   Co.   v.   Cohen    (Tex.    Civ.    App.), 

76.  Place    of     loss.— New     York,     etc.,      55   S.  W.  1123. 

Steamship      Co.     v.     'Wright    (Tex.      Civ.  78.     Proof    of     partnership. — Judgment, 

App.),  36   S.   "W.   106.  74   S.   W.   1118,   reversed   in   Internanonal, 

77.  Texas,  etc.,  R.  Co.  v.  Adams,  78  etc.,  R.  Co.  v.  Startz,  77  S.  "W.  1,  07  Tex. 
373,   14  S.   "W.   666,  33  Am.   St.   Rep.   56.  167. 
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proof  that  it  received  part  of  the  freight,  when  the  contract  of  shipment  is  ex- 
ecuted by  its  authority  J  ^ 

§  3752.  Weight  and  Suflaciency. — See  ante,  "Presumption  and  Burden 
of  Proof,"  §  3751. 

§  3753.  Questions  for  Jury. — When  a  contract  limiting  a  carrier's  liabiHty 
for  freight  to  such  damages  as  result  from  its  negligence  prior  to  delivery  to  a 
connecting  carrier  has  been  made,  it  is  for  the  jury  to  determine  from  the  evi- 
dence, under  proper  instructions  from  the  court,  whether  or  not  the  damage  or 
injury  complained  of  occurred  while  the  freight  was  in  its  possession  or  upon 
its  line  of  road.®" 

§  3754.  Instructions. — Where  a  railroad  company's  contract  for  the  ship- 
ping of  stock  limited  the  liability  of  the  carrier  to  its  own  line,  an  instruction 
should  be  given,  in  an  action  for  injury  to  the  stock,  that  defendant  would  not  be 
liable  for  injuries  resulting  after  the  stock  passed  out  of  its  possession,?^  and  it 
is  prejudicial  error  to  give  and  refuse  instructions  whereby  its  liability  is  ex- 
tended beyond  its  own  line.*^  g^t  an  instruction,  liable  to  mislead  the  jury  into 
believing  that  the  defendant  carrier  would  not  be  liable  for  damages  occasioned 
by  its  negligence  where  the  injuries  which  occasioned  the  damages  did  not  de- 
velop until  they  were  delivered  to  a  connecting  carrier,  should  be  refused.^' 

Evidence  Showing  Damage  after  Delivery  to  Succeeding  Carrier. — Un- 
der a  contract  stipulating  that  after  defendant's  delivery  of  the  goods  to  a  con- 
necting line  it  should  not  be  liable  for  injuries,  the  evidence  showing  that  a  large 
part  of  the  damages  were  sustained  after  such  delivery,  the  court  .should  have  in- 
structed that  the  defendant  was  not  liable  therefor.** 

§  3755.  Damages. — Value  at  Destination  an  Element  of  Damage. — 

Although  there  may  be  a  stipulation  in  the  contract  limiting  the  liability  of  the 
carrier  to  its  own  line  of  road,  a  contract  of  shipment  made  under  such  circum- 
stances contemplates  that  the  market  value  of  the  animals  shipped  at  the  place 
of  final  destination  is  considered  by  the  parties  and  enters  into  the  contract  as 
one  of  its  elements.^" 

79.  Contract  executed  by  authority  of  for  loss  occurring  on  its  own  line,  that 
defendant  carrier. — International,  etc.,  R.  if  all  the  damage  did  not  result  from  de- 
Co.  V.  Anderson,  3  Tex.  Civ.  Ajip.  8,  21  fendant's  negligence,  and  the  jury  were 
S.   W.   691.  unable  to  determine  what  amount  of  the 

80.  Questions  for  jury. — Norfolk,  etc.,  damage  accrued  while  the  cattle  were  in 
R.  Co.  V.  Reeves,  97  Va.  284,  33  S.  E.  its  hands,  they  should  return  a  verdict 
606.  for    defendant,    was    properly    refused,    as 

81.  Instructions. — International,  etic,  it  was  liable  to  mislead  the  jurj'  into  be- 
R.  Co.  V.  Young  (Tex.  Civ.  App.),  72  S.  lieving  that  defendant  would  not  be  h- 
W.  68;  International,  etc.,  R.  Co.  v.  Earn-  able  for  damages  occasioned  by  its  neg- 
est   (Tex.   Civ.  App.),  77   S.  W.  29.  ligence,     where    the    injuries      which     oc- 

82.  Where  cattle  were  carried  by  two  casioned  the  damage  did  not  develop 
lines,  under  a  contract  limiting  the  lia-  until  the  cattle  were  delivered  to  a  con- 
bility  of  each  carrier  to  the  damage  done  necting  carrier.  Texas  Cent.  R.  Co.  v. 
on  its  own  line,  it  is  prejudicial  error,  in  O'Loughlin,  84  S,  W.  1104,  37  Tex.  Civ, 
an    action    against    the    initial    carirer,    to  App.   640. 

give  and  refuse  instructions  whereby  its  _  84.  Evidence  showing  damage  after  de- 
liability  was  extended  beyond  its  line;  livery  to  succeeding  carrier. — Gulf,  etc., 
there  being  evidence  that  after  the  cat-  R.  Co.  v.  Allcorn  (Tex.  Civ.  App.),  23  S. 
tie   were   delivered   to  the   connecting  line  W.   186. 

some    delay   occurred,    which    the    shipper  85.   Value   at  destination   an  element  of 

testified    injured     the    cattle.      St.     Louis,  damage. —  Missouri  Pac.  R.  Co.  v.  Harris, 

etc.,   R.   Co.  V.    Stokes,  99   S.   W.    120,   44  67  Tex.  166,   2   S.   W.   574;   Southern   Pac- 

Tex.  Civ.  App.  220.  R.  Co.  v.  I^Iaddox,  75  Tex.  300,  12  S.  W. 

83.  In  an  action  against  an  intial  car-  815;  Missouri  Pac.  R.  Co.  v.  Pagan,  72 
rier  for  damages  to  cattle,  where  the  neg-  Tex.  127,  9  S.  W.  749,  2  L.  R.  A.  75,  13 
ligence  alleged  was  defendant's  failure  Am.  St.  Rep.  776;  Ft.  Worth,  etc.,  R.  Co. 
to  properly  bed  the  cars,  a  charge,  on  the  v.  Greathouse,  82  Tex.  104,  17  S.  W.  834; 
issue  raised  by  a  plea  of  a  contract  lim-  Gulf,  etc.,  R.  Co.  v.  Eddins,  7  Tex.  Civ. 
iting    the    carrier's     liability    to     damages  App.   116,  26   S.  W.  161.           .^ 
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§§  3756-3760.  Limiting  Liability  to  That  of  Forwarder  or  Ware- 
houseman— §§  3756-3757.  Power  to  Limit  and  Validity — §  3756.  In 
•General. — In  many  jurisdictions  a  common  carrier  may  by  special  contract  limit 
its  liability  to  that  of  "forwarder"  ^^  but  in  others  such  carrier  can  not  relieve 
itself  from  its  liability,  by  inserting  in  its  bill  of  lading  a  clause  to  the  effect  that 
it  shall  be  held  liable  only  as  a  forwarder. ^'^  This  is  the  rule  under  the  statutes 
of  Texas. ^8 

§  3757.  Carriers  Which  May  Limit. — Transportation  Company  Not 
Owning  Any  Road. — A  transportation  company  which  does  not  own  any  rail- 
road, and  which  undertakes  to  deliver  goods  at  their  final  destination,  can  not 
relieve  itself  from  liability  for  loss  through  negligence  by  a  stipulation  in  the  bill 
of  lading  that  in  case  of  loss  the  railroad  shall  be  responsible  in  whose  actual 
custody  the  goods  are  at  the  time  of  the  loss,  the  railroad  being  merely  its  agent. *^ 

Express  Company. — The  fact  that  the  contract  of  any  express  company  for 
transportation  of  goods  styles  it  an  express  forwarder,  and  stipulates  to  forward 
the  goods,  without  liability  for  loss  or  damage  except  as  forwarder  only,  does  not 
relieve  it  from  liability  as  a  common  carrier  for  negligence,^"  and  the  negligence 
of  the  railroad  company  over  whose  road  the  package  is  carried  is  imputed  to  the 
express  company.  But  it  was  held  in  an  early  New  York  case  that  expressmen 
who  forward  goods  from  place  to  place  for  hire,  in  conveyances  owned  by 
others,  are  not  liable  as  common  carriers,  but  as  bailees  for  hire  to  forward  goods 
by  the  ordinary  modes  of  conveyances,  and  have  a  legal  right  to  define  the  extent 
of  their  liability. ^^ 

§  3758.  What  Constitutes  an  Agreement  "to  Forward." — Forwarding 
merchants  usually  combine  in  their  business  the  double  character  of  ware- 
housemen and  agents  for  a  compensation  to  ship  and  forward  goods  to  their 
•destination.  When  these  businesses  are  thus  combined  it  becomes  a  question,  often 
a  difficult  one,  to  determine  in  which  capacity  the  person  held  goods  at  the  time 
of  the  injury  or  loss.^^  When  a  forwarding  merchant  is  both  a  carrier  and  a 
warehouseman,  it  is  well  settled  that  if  the  deposit  of  the  goods  in  the  warehouse 
is  a  mere  accessory  to  the  carriage,  and  not  subject  to  orders  of  the  owners,  or  if 
they  are  deposited  for  the  purposes  of  being  carried  further,  the  liability  of  the 
party  having  them  in  charge  is  that  of  a  carrier.^^  But  when  the  goods  are  de- 
posited in  the  warehouse  subject  to  the  further  order  of  the  owner,  the  case  is 
otherwise.''*     Where  a  forwarding  merchant  has  held  himself  out  as  a  carrier, 

86.  Power  to  limit  and  validity.— Xon-  Co.,  40  So.  65,  87  Miss.  656,  113  Am.  St. 
sas. — Kallman  v.  United  States   Exp.   Co.,       Rep.    466. 

3   Kan.   205.  91.    Hersfield    v.    Adams     (N.    Y.),     19- 

New    Hampshire. — Merrill    v.    American  Barb.   577. 

Exp.   Co.,   63   N.   H.  514.  92.   What   constitutes   an   agreement   to 

87.  Blaikston  v.  Davies,  Turner  &  Co.,  "forward." — Stannard  v.  Prince,  64  N.  Y. 
42    Pa.    Co.    Ct.    390.  300. 

88.  Under  Texas  statute.— Texas,  etc.,  93.  Ladue  v.  Griffin,  25  N.  Y.  364,  83 
R.  Co.  V.  Hamm,  2  Texas  App.  Civ.  Cas.,  Am.  Dec.  360;  Blossom  v.  Griffin,  13  N. 
§    491.  Y.    569,   67   Am.   Dec.   75. 

89.  Transportation  company  not  own-  94.  Ladue  v.  Griffin,  35  N.  Y.  364,  82 
ing     any      road. — Merchants'       Despatch  Am.  Dec.  360. 

Transp.  Co.  v.  Bloch,  86  Tenn.   (2  Pickle)  Plaintiffs,   forwarding   merchants   at   T., 

393,  6  S.  W.  881,  6  Am.  St.  Rep.  847.  were   employed  by  the   defendant  to   ship 

90.  Express  company. — Christenson  o.  certain  marble  to  him  at  P.  The  marble 
American  Exp.  Co.,  15  Minn.  370,  Gil.  was  shipped  on  a  canal  boat,  which  was 
208,  2   Am.   Rep.  133.  delayed  at  A.     One  of  the  plaintiffs  went 

A  stipulation  in  the  contract  of  an  ex-  to  A.,  where  he  learned  that  the  only 
press  company  for  carriage  of  a  package  tow-boat  company  it  was  practicable  to 
that  the  negligence  of  the  railroad  com-  employ  to  tow  the  boat  down  the  river 
pany  over  whose  road  the  package  shall  had  declined  to  take  it  unless  the  cap- 
be  carried  shall  not  be  imputed  to  the  tain  would  pay  the  towing  charges  in 
express  company  is  in  violation  of  public  advance  and  would  also  pay  an  existing 
policy.     Southern  Exp.  Co.  v.  Marks,  etc.,  bill.     The  captain  had  gone  home  to  pro- 
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or  where  the  facts  disclose  that  he  assumed  the  carriage  of  the  property  himself, 
he  is  liable  as  a  carrier.^^ 

Agreement  "to  Forward"  to  Designated  Destination. — An  agreement  by 
a  carrier  to  "forward"  goods  to  a  designated  place  for  an  agreed  freight  is  not  a 
contract  for  forwarding,  but  for  carrying,  and  the  carrier  is  liable  as  a  common 
carrier,  and  not  as  a  forwarder,  for  the  loss  of  the  goods  after  delivery  to  it.^® 
The  word  "forward"  is  not  used  in  its  technical  meaning  ^''  but  where  goods  are 
consigned  to  an  agent  of  a  railroad  to  be  forwarded,  the  company  is  liable  only 
as  a  bailee.^* 

§  3759.  Nature  and  Extent  of  Liability  as  Forwarder. — For  the  loss  of 
goods  in  transit,  the  liability  of  common  carriers,  and  forwarders,  independent  of 
any  express  stipulation  in  the  contract,  is  different;  one  is  an  insurer,  the  other 
is  not.^^  Forwarders  are  not  insurers,  but  are  responsible  for  ail  injuries  to 
property,  while  in  their  charge,  resulting  from  |iegligence  or  misfeasance  of 
themselves,  their  agents  or  employees ;  ^  in  other  words,  they  are  liable  as  bailees 
for  negligence. 


cure  the  money.  Plaintiffs  thereupon 
advanced  the  money,  and  the  boat  was 
put  into  a  tow,  but,  by  the  negligence  or 
unskillfulness  of  the  employees  of  the 
tow  company,  was  injured  and  sunk.  In 
an  action  to  recover  for  advances  and 
charges,  the  loss  was  set  up  as  a  counter- 
claim. Held,  that  by  the  transactions  of 
the  plaintiffs  at  A.  they  did  not  assume 
the  carriage  of  the  property,  but  had 
acted  simply  as  forwarders,  and  not  as 
carriers,  and  were  therefore  not  liable 
for  the  loss.  Stannard  v.  Prince,  64  N. 
Y.    300. 

95.  Stannard  v.  Prince,  64  N.  Y.  300; 
Teall  V.  Sears  (N.  Y.),  9  Barb.  317. 

A  warehouseman  at  Buffalo  was  also  a 
carrier  on  the  Erie  canal,  and  used  to  re- 
ceive freight  from  the  west  and  forward 
it  to  the  east  by  the  first  boat  going, 
whether  his  own  or  that  of  other  carriers. 
He  received  goods  shipped  from  Detroit, 
addressed  to  his  care  at  Buffalo,  and 
marked,  "To  go  from  Buffalo  to  East 
Albany,  at  30  cents  per  100  lbs."  The 
presumption  from  these  facts  alone  was 
held  to  be  that  the  goods  came  to  his 
possession  as  a  carrier,  and,  having  been 
burned  without  his  fault  v^hile  in  his 
warehouse  awaiting  transportation,  He 
was  liable  for  their  value.  Ladue  v.  Grif- 
fin,  25   X.   Y.   364,  82  Am.   Dec.   360. 

96.  Agreement  "to  forward"  to  desig- 
nated destination. — Krender  v.  Woolcott 
(N.   Y.),   1   Hilt.   223. 

97.  Technical  meaning. — A.,  being  at 
once  warehouseman,  forwarder,  and  car- 
rier, made  a  parol  contract  to  carry  all 
B.'s  goods  to  Xew  York,  and  a  good  deal 
had  already  been  sent  from  time  to  time 
when  some  delivered  by  B.  at  A.'s  ware- 
house were  there  accidentally  burned.  A 
receipt  given  for  the  goods  burned  stated 
that  they  were  "to  be  forwarded."  Held, 
that  the  technical  meaning  of  the  writ- 
ing was  changed  by  the  previous  parol 
agreement,  and  that  A.  was  liable  as  a 
common  carrier.  Blossom  v.  Griffin,  13 
N.  Y.  569,  67  Am.   Dec.  75. 


98.  Where  machinery  was  consigned  to 
the  agent  of  a  railroad,  to  be  forwarded 
to  the  plaintiff  over  such  road,  and  it  was 
negligently  detained  for  a  time,  the  rail- 
road was  not  liable  as  a  common  carrier 
for  this  neglect,  but  only  as  bailee. 
Foard  v.  Atlantic,  etc.,  R.  Co.,  53  N.  C. 
235,    78    Am.    Dec.    277. 

Where  several  pieces  of  machinery 
were  shipped  to  the  defendant's  agent  to 
be  forwarded  to  plaintiff,  and  they  were 
described  in  the  bill  of  lading  as  "three 
pipes  in  one  bundle,  and  two  single 
pipes,"  and  they  were  delivered  by  the 
ship's  agent  to  the  defendant's  agent, 
who  had  a  copy  of  the  bill,  and  by  some 
means  the  direction  on  one  of  the  single 
pipes  became  illegible,  and  it  was  not  for- 
warded, it  was  held  that  these  facts  were 
sufficient  to  subject  the  defendant  for 
negligence  as  a  bailee.  Foard  v.  Atlantic, 
etc.,  R.  Co.,  53  N.  C.  235,  78  Am.  Dec. 
277. 

99.  Nature  and  extent  of  liability  as 
forwarder. — Hooper  v.  Wells,  Fargo  & 
Co.,  27   Cal.   11,   85   Am.   Dec.   211. 

1.  Hooper  v.  Wells,  Fargo  &  Co.,  27 
Cal.  11,  85  Am.  Dec.  211;  Kallman  v. 
United   States   Exp.    Co.,   3   Kan.   205. 

Common  carriers,  whose  liability  is 
limited  by  special  contract  "as  forward- 
ers only,"  are  simply  depositories  of 
goods  arrived  at  their  destination  and 
awaiting  delivery  to  the  consignee,  and 
are  liable  only  for  gross  negligence. 
Merrill  v.  American  Exp.  Co.,  62  N.  H. 
514.  _ 

Mistake  as  to  consignee. — Where  a 
consignee  delivered  goods  to  a  forward- 
ing merchant,  marked  "J.  F.,  Galena," 
the  goods  being,  in  fact,  intended  for  J. 
Frysinger,  at  Galena,  and  the  forwarding 
merchant  erroneously  entered  the  goods 
on  his  bill  of  lading,  "J.  Flanagan,  Ga- 
lena, 111.,"  in  consequence  of  which  they 
were  seized  and  sold  by  the  sheriff  as 
the  property  of  J.  Flanagan,  it  was  held 
that  the  forwarding  merchant  was  liable 
to  the  real  owner  of  the  goods.  For- 
sythe  f.   Walker,   9   Pa.   148. 


-^371  LIMITATION   OF   LIABILITY.  §§    3759-3760 

Negligence  of  Steamboat  Owned  and  Controlled  by  Other  Carriers, 
but  Generally  Used  by  Initial  Carrier. — If  a  common  carrier,  who  undertakes 
to  transport  goods,  "and  deliver  to  address,"  inserts  a  clause  in  the  receipt  for 
the  freight,  signed  by  it  alone,  and  given  to  the  person  intrusting  it  with  goods, 
stating  that  the  carrier  is  "not  to  be  responsible  except  as  forwarder,"  such  clause 
does  not  exempt  the  carrier  from  liability  for  loss  of  the  goods  occasioned  by  the 
carelessness  or  negligence  of  the  employees  on  a  steamboat  owned  and  controlled 
by  other  parties  than  such  carrier,  but  ordinarily  used  by  him  in  his  business  of 
carrier,  as  a  conveyance;  the  managers  and  employees  of  the  steamboat  being, 
in  law,  for  the  purpose  of  the  transportation  of  such  goods,  the  managers  and 
employees  of  the  carrier.^ 

"Perils  of  Navigation  and  Transportation"  Excepted. — The  language  in 
a  contract  for  transportation,  "Only  perils  of  navigation  and  transportation  ex- 
cepted," does  not  exempt  an  express  company,  which  styles  itself  a  forwarder, 
but  is  a  common  carrier,  from  liability  for  perils  such  as  could  be  foreseen  or 
avoided  in  the  exercise  of  care  and  prudence  by  those  intrusted  by  the  company 
with  the  carriage  of  the  Articles  forwarded.^ 

Loss  by  Fire — Refusal  of  Consignee  to  Accept. — Where  a  carrier  by  stip- 
ulation limited  his  liability  to  that  of  forwarder  only,  and  was  not  to  be  liable  for 
loss  by  fire  or  negligence  of  any  connecting  carrier,  it  was  not  liable  for  loss  by 
fire  while  the  goods  were  in  a  warehouse  of  a  connecting  carrier  because  of  the 
consignee's  refusal  to  accept  them,  and  this  though  the  goods  were  marked 
"C.  O.  D,"* 

Notice  to  Consignee  in  Case  of  Inability  to  Forward. — Where  a  connect- 
ing carrier  permitted  flour  to  remain  in  its  warehouse  for  49  days  before  for- 
warding the  same  because  of  a  shortage  of  cars,  without  notifying  the  shipper, 
knowing  that  the  detention  would  be  unusual,  thereby  preventing  the  shipper 
from  protecting  itself  by  insurance,  and  the  flour  was  totally  or  partially  de- 
stroyed by  the  burning  of  the  warehouse,  the  carrier  was  chargeable  with  such 
negligence  as  made  it  responsible  for  the  loss  of  the  flour,  notwithstanding  a  pro- 
vision in  the  bill  of  lading  that  no  carrier  should  be  liable  for  the  loss  of  the 
goods  or  damage  thereto  by  fire.s  ' 

Effect  of  Limitation  as  to  Amount. — Limitation  of  Liability. — A  stipula- 
tion limiting  the  liability  of  a  mere  forwarder  to  a  stated  sum  for  the  loss  of 
goods  is  not  a  stipulation  exempting  such  forwarder  from  loss  due  to  his  own 
negligence.® 

§  3760.   Termination  of  Liability. — Delivery  to  Succeeding  Carrier. 

— See  ante,  "Delivery  to  Succeeding  Carriers,"  §  3740. 

Necessity  for  Notice  to  Consignee  of  Arrival  of  Goods. — A  contract  stip- 
ulating that  the  carrier  shall  not  be  liable  for  loss  after  the  goods  are  ready  for 
delivery  to  the  consignee,  and  that  goods  not  removed  by  the  consignee  within  24 
hours  after  arrival  may  be  kept  by  the  carrier  at  the  risk  of  the  consignee,  etc., 
does  not  terminate  the  liability  as  carrier,  on  the  carrier  checking  up  the  car  con- 
taining the  goods,  and  making  up  a  record  thereof  within  a  few  minutes  after  the 
arrival  of  the  car,  thereby  making  the  goods  ready  for  delivery  to  the  consignee ; 
but  until  notice  is  given  to  the  consignee,  or  until  a  reasonable  time  has  elapsed, 

S.  Negligence  of  steamboat  owned  and  accept. — Gibson    v.    American    Merchants' 

controlled    by   other   carriers,     but     gen-  Union    Exp.    Co.    (N.    Y.),    1    Hun   387,    3 

erally  used  by  initial  carrier. — Hooper  v.  Thomp.  &  C.  501. 

Wells,   Fargo   &  Co.,  27   Cal.   11,   85   Am.  5.   Notice  to   consignee  in   case  of  ina- 

Dec.   211.  bility  to  forward.— Erie    R.    Co.  v.    Star, 

3.  Perils   of    navigation    arid    transpor-  etc.,  Mill.   Co.,   162  Fed.   879,  89   C.  C.  A. 
tation"    excepted. — Christenson    v.    Amer-  509. 

ican   Exp.   Co.,   15   Minn.   270,   Gil.   208,   3  6.   Effect  of  limitation   as  to   amount — 

Am.  Rep.  122.  Limitation      of      liability. — Westcott      v. 

4.  Loss  by  fire — Refusal  of  consignee  to      Fargo,  61  N.  Y.  542,  19  Am.  Rep.  300. 


§§  3760-3763  carriers.  3372 

-within  which  he  may  receive  the  goods,  the  liabiUty  continues^ 

§  3761.  Goods  Carried  at  Owner's  Risk. — ^Application  to  Part  of 
Houte  as  to  Which  Carrier  Forwarder. — A  limitation  of  a  carrier's  common- 
law  liability  applies  only  to  that  portion  of  the  route  on  which  it  acts  as  carrier 
and  not  to  that  with  reference  to  which  it  is  a  forwarder.* 

§  3762.  Exemption  from  Loss  by  Delay. — Exemption  from  Delay 
■of  Connecting  Line  in  Receiving  Property. — Where  a  connecting  carrier,  after 
being  notified  by  the  initial  carrier  that  the  property  to  be  transported  had  arrived, 
failed  to  send  an  engine  to  move  the  cars,  there  was  nothing  to  show  that  the 
negligence  of  the  initial  carrier  in  failing  to  give  notice  in  advance  that  the  train 
was  late  caused  the  delay  in  moving  the  property,  the  initial  carrier  could  not  be 
held  liable  for  injury  to  the  property  resulting  from  such  delay,  it  being  expressly 
provided  by  the  contract  that  the  initial  carrier  shpuld  not  be  liable  for  injuries 
caused  by  the  delay  of  the  connecting  line  in  receiving  the  property  after  notice.® 

Exemption  from  Delay  on  Connecting  Lines. — Where  an  initial  carrier 
agreed  to  carry  goods  to  point  beyond  its  own  lines,  and  the  contract  provided 
that  the  carrier  should  not  be  liable  for  delays  occurring  on  connecting  lines,  it 
was  not  exempt  from  damages  for  delays  on  connecting  lines  resulting  from  their 
negligence.^*' 

Shipment  Misdirected  by  Shipper. — Where  by  mistake  of  the  shipper  a 
consignment  of  goods  is  misdirected  and  damaged  by  delay  in  delivery,  the  initial 
carrier  is  not  liable  therefor,  where  the  owner  released  the  carrier  from  liability 
for  delay,  unless  negligence  is  shown  on  part  of  the  connecting  carrier.^! 

§  3763.   Exemption  from  Liability  for  Insufficient  or  Defective  Car. — 

A  bill  of  lading  exempting  a  connecting  carrier  from  liability  for  damage  to 
horses  arising  from  the  insufficiency  or  defective  condition  of  the  body  of  the  car 
in  which  they  were  received  or  from  injuries  from  suffocation,  does  not  relieve 
the  carrier  from  liability  for  failure  to  inspect  and  ventilate  the  car  by  removing 
slats  therefrom.i2 
* 

7.  Necessity  for  notice  to  consignee  of  bill  contained  a  provision  that  defendant 
arrival  of  goods. — Podrat  v.  Narragans-  sliould  not  be  liable  for  delay  after  de- 
ett  Pier  R.  Co.,  32  R.  I.  255,  78  Atl.  1041.  livery   to    a   connecting   carrier.     Defend- 

8.  Application  to  part  of  route  as  to  ant  delivered  the  cars  to  another  carrier, 
which  carrier  forwarder. — The  Pennsyl-  who  separated  and  sent  them  to  their 
vania  Railroad  Company  gave  a  receipt  destination  over  different  lines,  whereby 
for  oil  to  be  delivered  "at  the  company's  one  car  was  delayed  for  a  month.  Held, 
freight  station,  Philadelphia."  Annexed  that  the  initial  carrier  was  not  liable  for 
to  the  receipt  was,  "Rale  to  Red  Hook,  the  delay.  Hope  v.  Delaware,  etc.,  Canal 
65   cents,"   etc.     "This   oil  is   carried  only  Co.,  69  N.  W.  487,  111  Mich.  209. 

on    open   cars,   and   entirely   at    the   own-  11.  Shipment    misdirected  by    carrier. — 

er's   risk   from   fire   and   leakage   while   in  Goods  were  shipped  under  a  reduced  rate 

possession     of   the     railroad    company    or  in   consideration   of   the   owners   releasing 

carriers,     while    standing    or     in    transit."  the    company   from   liability   for  delay   or 

The      freight     was    paid     to    Red     Hook.  loss,  but  by  mistake  of  the  shipper  were 

Held,   that   the   limitations   as    to   liability  marked     "Eckley,"    instead     of    "Ackley." 

applied  only  to  that  portion  of  the  route  The    first    carrier    delivered   the   goods   to 

on   which    reference   to   which    they   were  a  connecting  carrier,   but,  there  being  no 

forwarders.       Camden,     etc.,    R.      Co.     v.  such  station  as  Eckley  on  its  line,  it  held 

Forsyth  Bros.  &  Co.,  61  Pa.  81.  the    goods,    telegraphed    for    shipping   or- 

9.  Exemption  from  delay  of  connect-  ders,  and,  pending  a  reply,  the  goods 
ing  line  in  receiving  property. — Louis-  ^ve^e  destroyed  by  fire.  Held  that,  since 
ville,  etc.,  R.  Co.  v.  Bourne.  15  Ky.  L.  the  evidence  did  not  show  negligence  on 
Rep.   445.  the   part   of   the    connecting     carrier,    the 

10.  Exemption  from  delay  on  con-  first  carrier  was  not  liable  for  the  loss, 
necting  lines. — Jennings  v.  Grand  Trunk  Erie  R.  Co.  v.  Wilcox,  84  111.  239,  25  Am. 
R.  Co.,  5  X.  Y.  S.  140,  23  N.  Y.  St.  Rep.  Rep.  451. 

15,  52  Hun  227.  12.   Exemption  from  liability  for  insuf- 
Defendant  gave  a  bill  of  lading  for  two  ficient  or  defective  cars. — Kime  v.  South- 
car   loads   of   goods   "to  the   order   of   C,  ern  R.  Co.,  160  N.  C.  457,  76  S.  E.  509,  43 
Detroit,   Mich.     Notify  H.  &  Co.,"  which  L.  R.  A,  X.  S.,  617. 


^373  UMiTATioN  OP  LiABiwTY.  §§  37'64-3769 

§  3764.  Stipulation  against  Loss  by  Suffocation. — See  ante,  "Exemp- 
tion from  Liability  for  Insufficient  or  Defective  Car,"  §  3763. 

§  3765.  Limiting  Amount  of  Liability. — See  ante,  "Limitation  of  Amount 
of  Liability,"  §§  1328-1383 ;  post,  "Instances  of  Particular  Limitations,"  §  3783. 

§  3766.   Condition  as  to  Filing  Claims  or  Giving  Notice  of  Loss. — See 

ante,  "Requirement  of  Notice  of  Loss  and  Presentation  of  Claim,"  §§  1384-1470; 
post,  "Instances  of  Particular  Limitations,"  §  3783. 

§  3767.  Conditions  as  to  Time  of  Bringing  Suit. — See  ante,  "Stipulations 
Limiting  Time  within  Whicli   Suit  Must   Be  Brought,"   §§    1451-1466. 

§§  3768-3777.  Carriers  of  Passengers— §§  3768-3770.  Power  to 
Limit — §  3768.  In  General. — A  railway  company  may  by  the  express  terms 
of  the  contract  limit  its  liability  for  carrying  passengers  over  connecting  lines. 
In  such  case  it  may  limit  its  liability  to  negligence  on  its  own  line,  the  contract  for 
the  transportation  of  the  passengers  over  the  connecting  line  being  by  the  first 
carrier  only  as  the  agent  of  the  corporation  operating  the  connecting  line.^^  In 
principle,  there  is  no  diiiference  between  the  liability  of  a  receiving  carrier  under 
a  contract  to  transport  goods  over  connecting  lines  and  a  similar  contract  to  trans- 
port passengers. 1* 

§  3769.  Lines  under  One  Management. — Where  two  railroad  companies 
enter  into  an  arrangement  by  which  practically  a  continuous  system  is  formed  un- 
der one  management,  and  one  of  them  sells  a  ticket  under  a  condition  limiting  its 
liability  to  its  own  line,  it  is  nevertheless  responsible  for  the  safe  carriage  of  pas- 
sengers over  the  other  line,  and  such  condition  must  be  limited  in  its  operation 
to  such  other  lines  as  have  their  own  Separate  and  independent  management. ^^ 
The  initial  company  must  have  such  control  over  or  controlling  interest  in  the 
connecting  company  as  to  vest  it  with  power  to  secure  transportation  over  the 
connecting  line,  and  to  make  it  its  duty  to  see  that  such  transportation  is  effec- 
tuated.^^  The  fact  that  the  passage  money  is  divided  equally  between  the  two 
carriers  does  not  constitute  such  control. ^'^ 

13.  Georgia. — Southern  R.  Co.  v.  White,  M.  P.  R.  Co.  v.  Ryan,  2  Texas  App.  Civ. 
108    Ga.    201,    33    S.    E.    952.  Cas.,    §    430. 

Pennsylvania.— 'Pennsylvania      Cent.      R.  16.    Kirk   v.    Kimball   Co.,   162    Cal.    180, 

Co.    v.   Schwarzenberger,   45     Pa.    208,   84  92   Pac.   84. 

Am    Dec    490  !''•    Freedom    from   liability    of    C,    the 

r^;.a.f.— Harris  v.  Howe,  74  Tex.  534,  12  '"'''^'  f.=^"''='''  *?■"  "oncarriage  by  Y.,  the 
S.  W.  224,  15  Am.  St.  Rep.  862.  5  L.  R.  'Connecting  carrier  the  trcket  sold  by  C 
A.  777;  St.  Louis,  etc.,  R.  Co.  v.  Griffith,  °"  '^'=^^"  °^  't^^'*  ^"4,7.,  ^o^fftrng  of 
12  Te.x,  Civ.  App.  631,  35  S.  W.  741,  af-  '^°  coupons,  and  providmg  that  the  pas- 
firmed  in  93  Tex.  738,  no  op.;  Davis  v.  'fr  .  ^^°  f'  "^^r  .''  Z^'  *  T 
Houston,  etc.,  R.  Co.,  25  Tei.  Civ.  App.  f  C.,  and  that  ijom  U.  to  D.  over  the 
8,  59  S.  W.  844,  affirmed  in  94  Tex.  690,  ''"'^  °^  ^-  '^"'^  t^^'  '"  =^"'"?  ^'^^^^^  °' 
no  op.;  Gulf,  etc.,  R.  Co.  v.  Wright,  2  .'°"P°"/  °^",  °'^7  ,''""  ^^\  company 
rr  r-  A  .(CO  01  c  -ssr  onn  "Cts  as  agent,  and  shall  not  be  respon- 
Tex.   Civ.  App.  463,  21   S.   W.  399.  ^j^j^   ^^^-^^    .^^    j;^^^    ;^    ^^^   affected  by 

14.  Harris  v.  Howe,  74  Tex,  534,  12  S.  festimony  that  the  contract  between  the 
W.  224,  15  Am.  St.  Rep.  862,  5  L.  R.  A.  carriers  was  modified  by  parol,  whereby 
''''■  _  the    two    carriers   became    "jointly"    inter- 

15.  Lines  under  one  management. —  ested  in  the  transportation,  witness,  tes- 
Howard  v.  Chesapeake,  etc.,  R.  Co.,  11  timony  as  a  whole  showing  that  by 
App.    D.    C.   300.  "jointly"    he    meant    "equally,"     and     that 

Where  dififerent  railways  forming  a  there  was  no  other  change  in  their  con- 
continuous  line  run  cars,  sell  tickets  and  tract  other  than  that  it  was  agreed  each 
check  baggage  over  the  entire  line,  an  should  receive  50  per  cent,  of  the  freight 
action  for  loss  or  injury  to  baggage  lies  and  passage  money,  whereas  it  had  be- 
against  either  company,  regardless  of  a  fore  been  agreed  C.  should  receive  45  per 
stipulation   limiting   liability   to   own   line.  cent,    thereof,    and    T.    the    rest.      Kirk   v. 

Kimball   Co.,   152  Cal.   180,   92   Pac.   84. 


§§  3770-3773  carriers.  3374 

§  3770.   Ticket   Agent   Acting   as   Agent   for   Connecting   Carrier. — 

Where  the  contract  sued  on  limited  a  connecting  railroad's  liability  to  injuries  re- 
sulting on  its  own  line,  it  was  "not  liable  for  injuries  to  baggage  caused  by  other 
carriers,  although  the  agent  of  the  initial  carrier,  who  made  the  contract  with  the 
passenger,  may  have  also  been  the  agent  of  such  connecting  road.^^ 

§  3771.   Mode,  Form  and  Requisites. — Stipulation  in  Through  Ticket. 

— A  railroad  company  which  sells  and  issues  tickets  to  passengers  over  its  own 
lines  of  road  of  other  companies  (known  as  through  tickets),  is  liable  for  the 
sure  and  safe  transportation  of  such  passengers  to  the  point  of  destination,  not- 
withstanding there  may  be  indorsed  or  pointed  on  the  tickets  so  sold  and  issued 
a  notice  that  the  company  issuing  and  selling  such- tickets  shall  not  be  liable,  ex- 
cept as  to  its  own  lines  of  roads. ^'^ 

Stipulation  in  Coupon  Ticket. — A  railway  company  which  sells  a  limited 
coupon  ticket  or  an  excursion  ticket  to  be  used  witjiin  a  certain  time,  although  it 
must  see  that  the  time  agreed  upon  is  reasonable,  from  the  standpoint  of  the 
then-existing  circumstances  and  conditions,  and  that  the  passenger,  by  the  ex- 
ercise of  reasonable  diligence,  may  complete  his  journey  within  the  time  agreed 
upon,  may  limit  its  liability  to  its  own  line  by  the  terms  of  the  ticket.^" 

Conditions  in  Mileage  Tickets. — Plaintiff,  buying  a  1000-mile  ticket,  was 
bound  by  express  condition  on  the  ticket  that  the  seller  assumes  no  responsibility 
beyond  its  own  lines. ^^ 

Contract  for  Live  Stock  Shipment  as  Including  Drover's  Pass. — Where 
a  railroad  company  makes  a  contract  to  transport  live  stock  over  its  own  and  a 
connecting  line,  by  the  terms  of  which  its  liability  for  damage  to  the  stock  is 
limited  to  its  own  line,  and  at  the  same  time,  as  incident  to  such  contract,  issues 
to  the  shipper  a  drover's  pass  to  and  from  the  point  of  destination  of  such  stock, 
the  liability  of  the  contracting  company  for  a  wrongful  ejection  of  the  shipper  is 
not  limited  to  its  own  line,  in  the  absence  of  an  express  limitation  to  that  effect.^^ 

§§  3772-3775.  Operation  and  Effect— §  3772.  In  General.— Bag- 
gage.— Where  the  initial  carrier  limits  its  liability  for  injury  to  the  passenger  or 
his  baggage  or  for  the  loss  thereof  to  its  own  line,  the  passenger  must  look  to  the 
connecting  line  to  recover  for  injuries  or  losses  occurring  on  such  connecting 
line.^s  A  railroad  company  which  sells  a  coupon  ticket  over  its  own  and  con- 
necting lines,  containing  the  condition,  referred  to  in  each  coupon,  that  the  com- 
pany, in  issuing  the  ticket,  acted  for  itself  over  its  own  line,  and  as  agent  of  the 
connecting  lines,  but  assumed  no  responsibility  beyond  its  own  line,  and  would 
not  permit  stop-over  privileges,  is  not  liable  for  injuries  received  by  the  holder 
while  riding  on-  the  connecting  line.^^ 

§§  3773-3774.  Injuries  Covered— §  3773.  Injuries  to  Persons.— 
Ticket  Limited  as  to  Time.--Where  a  ticket  limited  as  to  time  shows  a  joint 
undertaking  between  several  lines  to  transport  passenger  to  a  certain  point,  the 
carrier  refusing  to  take  the  ticket  after  expiration  of  the  stated  time  is  liable  in 
damages,    where    the  delay  was    caused  by  one     carrier  party    to    agreement.^^ 

18.  Ticket  agent  acting  as  agent  for  including  drover's  pass. — Gulf,  etc.,  R. 
connecting  carriers. — Askew  v.  Gulf,  etc.,  Co.  v.  Cole,  8  Tex.  Civ.  App.  63.5,  38  S. 
R.  Co.   tTex.  Civ.  App.),  73  S.  W.  846.  W.    391,    distinguishing   Gulf,   etc.,   R.    Co. 

19.  Stipulation  in  throvigh  ticket.— Cen-  v.  Ions,  3  Tex.  Civ.  App.  619,  22  S.  W. 
tral  R.  Co.  v.   Combs,  70  Ga.  533,  48  Am.  1011. 

Rep.   582.  23.  Baggage. — Southern  R.  Co.  v.  While, 

20.  Stipulation     in     coupon     ticket 108   Ga.  201,   33   S.   E.  952. 

Gulf,   etc.,   R.   Co.  V.  Wright,   2  Tex.   Civ.  24.   Kerrigan   v.   Southern   Pac.   R.    Co., 

App.   463,   21   S.  W.   399.  81  Cal.  248,  22  Pac.  677. 

21.  Conditions  in  mileage  tickets. —  25.  Ticket  limited  as  to  time. — Gulf, 
Spiess  V.  Erie  R.  Co.,  71  N.  J.  L.  90,  58  etc.,  R.  Co.  v.  Looney,  85  Tex.  158,  19  S. 
Atl.    116.  W.    ]039,    34   Am.    St.    Rep.    787,    16    L.    R. 

22.  Contract  for  live  stock  shipment  as      A.    471. 
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Where  a  railroad  company  sells  plaintiff  a  first-class  railroad  ticket  over  its  own 
and  other  lines,  containing  a  provision  that  in  selling  the  "ticket  the  company  acted 
only  as  agent,  and  was  not  responsible,  beyond  its  own  lines,  plaintiff  can  not  re- 
cover against  such  company  for  being  ejected  from  a  train  ^^  or  being  ejected 
from  the  first-class  car^'^  on  a  road  other  than  its  own. 

No  Change  of  Cars — Failure  to  Use  Heating  Appliances. — Where  a  car- 
rier advertised  to  run  an  excursion  without  change  of  cars  from  a  point  on  its 
•own  line  over  the  lines  of  connecting  carriers  to  a  certain  destination,  and  the 
transportation  contract  provided  that  the  initial  carrier  acted  only  as  agent  for 
the  connecting  carriers,  and  was  not  responsible  beyond  its  own  line,  if  such  ini- 
tial carrier  provided  a  car  intended  to  be  transported  through  to  the  destination, 
which  was  properly  equipped  with  heating  appliances,  such  initial  carrier  was 
not  hable  for  the  negligence  of  connecting  carriers  in  failing  to  use  the  highest 
degree  of  care  to  properly  use  such  appliances  in  order  to  preserve  the  comfort 
of  the  passengers  while  passing  over  such  connecting  lines. ^^ 

Delay  Occasioning  Expiration  of  Limited  Coupon  Ticket. — Where  a 
coupon  ticket,  issued  by  a  certain  carrier  for  limited  passage  over  its  own  and 
other  lines,  expressly  provides  that  the  issuing  carrier  acts  only  as  agent  of  the 
others,  and  is  not  to  be  responsible  beyond  its  own  line,  each  coupon  becomes  the 
separate  contract  of  the  company  for  which  it  is  issued,  and  a  purchaser  who 
misses  his  connection  through  fault  of  one  of  the  carriers,  and  does  not  present 
himself  for  transportation  to  the  succeeding  carrier  until  after  the  time  limited, 
is  not  entitled  to  transportation  by  that  carrier,  but  can  ov\^  claim  against  the 
carrier  occasioning  the  delay.^^ 

§  3774.  Injuries  to  Baggage. — A  connecting  railroad  is  not  liable  for  in- 
juries to  baggage  caused  by  other  carriers,  where  the  contract  sued  on  limited 
its  liability  to  injuries  on  its  own  line.^° 

§  3775.  Termination  of  Liability. — Where  a  railway  company  sells  to  a 
passenger  a  through  ticket  over  its  own  and  connecting  lines,  stipulating  that  it 
acts  only  as  agent  for  the  other  lines,  its  contract  of  carriage  is  complete  when  it 
has  safely  transported  the  passenger  and  delivered  him  at  its  depot  at  the  point 
of  connection  with  the  next  line,  and  it  can  not,  after  a  reasonable  time  has  been 
allowed  the  passenger  for  departing  from  the  depot,  be  held  liable  on  its  con- 
tract of  carriage  for  any  act  occurring  thereafter.^i 

Initial  Carrier  Operating  Part  of  Connecting  Line. — A  railroad  company 
which  sold  a  ticket  for  itself  and  as  agent  of  a  connecting  line,  limiting  its  liabil- 

26.  International,  etc.,  R.  Co.  v.  Camp-  souri,  etc.,  R.  Co.  v.  Foster,  80  S.  W. 
bell,  1  Tex.  Civ.  App.  SOB,  20  S.  W.  845,  5197^  97  fex.  618,  reversing  judgment  78 
following    Harris    v.    Howe,    74   Tex.    534,       3    -yy-    wj,/^ 

„_„    10  c    -(sr    KQfi  limited  coupon  ticket. — Gulf,   etc.,   R.   Co. 

07       TT^'^rVi^J^    frn^     firct      H,c<=     r,r  ^-   Looney,   85   Tex.   158,   19   S.   W.   1039,34 

27.  Hijection    irom    nrst     class    car. —  .^    o.     t>„„    -,„~    ie   t     t>     a     tn-i       c 
ijn.          J  j:      I     i       11        I  •   t-ffi       ,   r    4.  Am.  at.   Kep.  787,   16   L.   K.   A.  471.     See 
Where    defendant    sells    plaint  ff      a    first-  q^^^  ^  ^     '      g     j   j^„  ^       ^. 

class     railroad    ticket    over    its     own    and  ^     ;  ^^  g     ^         ^     ^ 

other    lines     containing    a    provision    that  ^^^         ■  ^   „  >  ^ 

m  selling  the  ticket  defendant  acted  only  ^,^.^     '     r^^^''^-^    ^  '      ^gg    ^^   g    ^ 

as    agent,    and    was    not    responsible,    be-  ^^^  °     '  pf        ", 

yond   its   own   lines,   plaintiff  can   not   re-  ],!,     t    • 

cover  against  defendant  for  being  ejected  ^30.    Injury     to     baggage.— Pennsylvania 

from   a  ^first-class     car,    and   being     com-  Cent.   R.   Co.   v.  Schwarzenberger,   45   Pa. 

pelled  to  travel  in  a  smoking  car,  on  one  208,  84  Am.  Dec.  490;  Harris  v.  Howe,  74 

of   the    other   Hnes.      Harris   v.    Howe,    74  Tex.  534,  12  S.  W.  224,  5  L.  R.  A.  777,  15 

Tex,   534,   12   S.   W.   224,   15   Am.   St.   Rep.  Am.  St.  Rep.  8C2;  Askew  v.   Gulf,  etc.,  R. 

862,   5   L.   R.   A.   777.  Co.   (Tex.   Civ.   App.),  73   S.  W.  846. 

28.  No  change  of  cars — Failure  to  use  31.  Termination  of  liability. — Davis  v. 
heating  appliances. — Missouri,  etc.,  R.  Co.  Houston,  etc.,  R..Co.,  25  Tex.  Civ.  App. 
r.  Harrison,  80  S.  W.  1139,  97  Tex.  611,  8,  59  S.  W.  844,  affirmed  in  94  Tex.  690, 
reversing   judgment   77    S.   W.   1036;   Mis-  no  op. 
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ity  for  any  injury  to  a  passenger  to  its  own  line,  is  responsible  to  a  passenger  for 
an  injury  caused  by  negligence  on  a  track  of  a  connecting  line,  over  which  it  was 
accustomed  to  run  its  cars  for  a  short  distance  before  turning  them  over  to  the 
connecting  line.^^ 

§  3776.  Modification  or  Rescission. — Charging  for  Excess  of  Bag- 
gage.— When  a  passenger  buys  a  ticket  from  a  carrier  to  a  point  beyond  its  line, 
which  limits  the  carrier's  liability  to  its  own  line,  and  the  passenger  procures  her 
baggage  to  be  checked,  and  pays  for  the  excessive  weight  the  carrier  is  not  lia- 
ble for  property  stolen  from  the  baggage  before  reaching  its  destination,  but 
while  on  a  connecting  line.  All  tickets  for  baggage  on  railroads  are  bought  with 
the  knowledge  that,  the  railroad  company  has  the  right  to  be  paid  for  extra 
weight  of  baggage  and  a  demand  for  and  the  receipt  of  pay  for  extra  baggage  is 
neither  a  violation,  change,  nor  substitute  for  the  original  contract  made  in  the 
purchase  of  the  ticket. ^^ 

Modification  of  Contract  between  Carriers.^— See  ante,  "Lines  under  One 
Management,"  §  3769. 

§  3777.  Enforcement. — Instructions. — In  an  action  to  recover  for  dis- 
comfort, fright  and  exposure,  where  a  passenger  on  a  through  ticket  after  ar- 
rival at  defendant's  depot,  where  he  was  informed  he  would  have  to  wait  until 
morning  for  a  train  of  the  connecting  carrier,  was  several  hours  thereafter 
placed  on  one  of  defendant's  trains  by  defendant's  depot  master,  it  was 
proper  to  apply  the  rule  of  ordinary  care  to  the  act  of  defendant's  depot 
master,  since  the  relation  of  carrier  and  passenger  had  ceased  at  the  time 
of  such  act.8*  An  instruction  tha.t  the  contract  of  carriage  by  defendant  was 
complete  when  it  had  safely  transported  plaintiff  to  its  depot,  and  it  could  not  be 
held  liable  on  its  contract  of  carriage  for  any  act  occurring  thereafter,  was 
proper,  since,  after  a  reasonable  time  for  departure  from  the  depot,  the  relation 
of  carrier  and  passenger  had  ceased. ^^  And  it  was  not  error  to  refuse  an  in- 
struction that  defendant  was  bound  to  exercise  towards  plaintiff  the  duty  of  a 
carrier  to  a  passenger  from  the  time  they  boarded  its  train  until  it  had  delivered 
them  to  its  connecting  line,  and  so  long  as  its  servants  and  employees  exercised 
control  of  them,  since  he  had  been  delivered  to  the  connecting  carrier  before  the 
act  complaind  of  occurred,  and  defendant's  servants,  as  such,  had  no  care  or  con- 
trol over  them,  the  requested  charge  was  not  applicable  to  the  facts. ^^ 

§§  3778-3786.  Right  of  Subsequent  Carrier  to  Benefit  of  Limita- 
tions by  First  Carrier— §§  3778-3785.  Contract  for  Through  Shipment 
^§  3778.  General  Rule. — The  general  rule  is  that  a  carrier,  over  whose  road 
the  freight  has  to  be  carried  in  order  to  reach  the  point  of  destination,  is  entitled 
to  the  benefits  of  a  contract,  stipulating  for  immunity  from  liability  in  general 
terms,  entered  into  by  the  carrier  receiving  the  freight  for  through  transportation 
over  connecting  lines  to  a  point  beyond  its  own  terminus,  or  when,  by  the  con- 
tract, the  compensation  for  the  entire  distance  is  fixed  by  authority  of  the  car- 
riers over  whose  roads  the  freight  has  to  be  transported,  and  the  contract  has 
respect  to  and  provides  for  such  other  carriers.  This  is  the  rule  although  such 
contract  is  silent  on  the  subject  of  the  connecting  carrier's  liability,  or  does  not 
expressly  deprive  it  of  the  advantage  of  conditions  limiting  the  initial  carrier's 
liability.     This  doctrine  prevails  in  the  United  States  courts^'''  and  in  the  courts 

32.  Initial  carrier  operating  part  of  36.  Davis  v.  Houston,  etc.,  R.  Co.,  59 
connecting  line. — Oliver  z\  Columbia,  etc.,       S.  W.  844,  25  Tex.  Civ.  App.  8. 

R.  Co.,  65  S.  C.  1,  43  S.  E.  307.  37.    General    rule. — Deming  v.  Norfolk, 

33.  Charging  for  excess  of  baggage. —  etc.,  R.  Co.,  21  P'ed.  25,  16  Am.  &  Eng.  R. 
Gulf,  etc.,  R.  Co.  V.  Ions,  3  Tex.  Civ.  Cas.  232;  Evansville,  etc.,  R.  Co.  v.  An- 
App.   619,   22   S.   AV.    1011.  droscoggin  Mills   (U.  S.),  22  Wall.  594,  32 

34.  Instructions. — Davis  v.  Houston,  L  Ed.  724;  Fairbanks  &  Co.  v.  Cincinnati, 
etc.,  R.  Co.,  25  Tex.  Civ.  App.  8,  59  ?.  W.  etc.,  R.  Co.,  66  Fed.  471;  Woodward  v. 
844.  Illinois  Cent.  R.  Co.,  1  Biss.  447,  Fed.  Cas., 

35.  Davis   v.   Houston,    etc.,    R.    Co.,   25       No.   18,007. 
Tex.  Civ.  App.  8,  59  S.  W.  844. 
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of  Alabama,^^  Arkansas,^^  Georgia,*"  Kansas,*^  Indiana,  Missouri,*^  ^ew 
York,*3  Pennsylvania,**  South  Carolina,*^  Tennessee,*^  Texas,*''^  and  other 
states.     But  in  lowa,*^  Michigan,*^  and  Wisconsin,^^  it  is  held  that  where  the 


38.  Jones  v.  Cincinnati,  etc.,  R.  Co.,  89 
Ala.  376,  8  So.  61,  45  Am.  &  Eng.  R.  Cas. 
321;  Western  R.  Co.  v.  Harwell,  91  Ala. 
340,  8   So.   649. 

39.  St.  Louis,  etc.,  R.  Co.  v.  Lesser,  46 
Ark.  236;  St.  Louis,  etc.,  R.  Co.  v. 
Weakly,  50  Ark.  397,  8  S.  W.  134,  35  Am. 
&  Eng.  R.  Cas.  635,  7  Am.  St.  Rep.  104; 
Taylor  &  Co.  v.  Little  Rock,  etc.,  R.  Co., 
39  Ark.  148,  18  Am.  &  Eng.  R.  Cas.  590. 

A  railroad  company  which  takes  freight 
from  another  company  for  transporta- 
tion over  its  line,  under  an  agreement  be- 
tween the  latter  road  and  the  consignor, 
is  liable  to  the  consignor  for  failure  to 
perform  the  contract  so  far  as  its  line  is 
concerned,  and  is  entitled  to  the  benefit 
of  any  limitation  of  liability  contained 
therein.  St.  Louis,  etc.,  R.  Co.  v. 
Weakly,  50  Ark.  397,  8  S.  W.  134,  7  Am. 
St.  Rep.  104,  35  Am.  &  Eng.  R.  Cas.  635. 

40.  Susong  V.  Florida,  etc.,  R.  Co.,  115 
Ga.  361,  41  S.  E.  566;  Central  R.  Co.  v. 
Bryant,  73  Ga.  722;  Southern  Exp.  Co.  v. 
Palmer,  48  Ga.  85;  Western,  etc.,  R.  Co. 
V.  Exposition  Cotton  Mills,  81  Ga.  522,  7 
S.    E.    916,    2    L.    R.    A.    102. 

41.  Kiff  V.  Atchison,  etc.,  R.  Co.,  33 
Kan.  263,  4  Pac.  401,  18  Am.  &  Eng.  R. 
Cas.  618. 

43.  A  connecting  carrier  may  avail  it- 
self of  a  limited  liability  contract  entered 
into  bv  the  initial  carrier.  Adams  Exp. 
Co.  ■z^.'Byers,  177  Ind.  33,  95  N.  E.  513; 
Halliday  v.  St.  Louis,  etc.,  R.  Co.,  74  Mo. 
159,  41  Am.  Rep.  309,  6  Am.  &  Eng.  R. 
Cas.  433. 

A  connecting  carrfer,  receiving  prop- 
erty for  transportation  from  the  first  car- 
rier, the  original  contract  contemplating 
such  employment,  is  entitled  to  all  lirn- 
itations  in  the  original  contract.  Halli- 
day V.  St.  Louis,  etc.,  R.  Co.,  74  Mo.  159, 
41  Am.  Rep.  309,  6  Am.  &  Eng.  R.  Cas. 
433. 

43.  Maghee  v.  Camden,  etc.,  Transp. 
Co.,  45  N.  Y.  514,  6  Am.  Rep.  124;  Man- 
hattan Oil  Co.  V.  Camden,  etc.,  Transp. 
Co.,  54  N.  Y.  197;  Ricketts  v.  Baltimore, 
etc.,  R.  Co.,  61  Barb.  18,  4  Lans.  446;  Rob- 
inson V.  New  York,  etc.,  Co.,  75  App. 
Div.  431,  78  N.  Y.  S.  359;  Schiff  v.  New 
York,  etc.,  R.  Co.,  52  How.  Prac.  91; 
White  V.  Weir,  33  App.  Div.  145,  53  N.  Y. 
S.  465;  Whitworth  v.  Erie  R.  Co.,  87  N. 
Y.  413,  6  Am.  &  Eng.  R.  Cas.  349;  Man- 
hattan Oil  Co.  V.  Camden,  etc.,  Transp. 
Co.,  53  Barb.  72,  5  Abb.  Prac,  N.  S.,  289; 
Lamb  v.  Camden,  etc.,  Transp.  Co.,  2 
Daly  454;  S.  C,  46  N.  Y.  271,  7  Am.  Rep. 
32T. 

44.  Fairchild  v.  Philadelphia,  etc.,  R. 
Co.,    148    Pa.    537,    34  Atl.   79. 

45.  Levy  v.  Southern  Exp.  Co.,  4  S.  C. 
234;  Harby  v.  Southern  R.  Co.,  75  S.  C. 
331,  55  S.  E.  760. 


46.  Memphis,  etc.,  R.  Co.  v.  Holloway, 
68   Tenn.    (9   Baxt.)    188. 

Where  a  contract  of  shipment  is  for 
through  transportation  over  a'  designated 
-route,  and  beyond  the  lines  of  the  initial 
carrier,  each  of  the  companies  on  that 
route  accepting  the  freight  under  the 
contract  becomes  subject  to  the  initial 
carrier's  liabilities,  and  entitled  to  its 
legal  exemptions  under  the  contract. 
Bird  V.  Railroads,  42  S.  W.  451,  99  Tenn. 
(15   Pickle)   719,  63  Am.  St.  Rep.  856. 

47.  Texas,  etc.,  R.  Co.  v.  Adams,  78 
Tex.  372,  14  S.  W-  666,  22  Am.  St.  Rep. 
56;  International,  etc.,  R.  Co.  v.  Mahula, 
1  Tex.  Civ.  App.  183,  20  S.  W.  1002,  citing 
McCarn  v.  International,  etc.,  R.  Co.,  84 
Tex.  353,  19  S.  W.  547,  31  Am.  St.  Rep. 
51.  16  L.  R.  A.  39;  Gulf,  etc.,  R.  Co.  v, 
Baird,   75   Tex.   256,   12   S.   W.   530. 

A  connecting  carrier  receiving  a  ship- 
ment is  entitled  to  the  benefits  of  the 
original  contract,  if  its  terms  can  be 
given  legal  effect.  International,  etc.,  R. 
Co.  V.  Vandeventer,  107  S.  W.  560,  48 
Tex.  Civ.  App.  366. 

48.  Bancroft  &  Co.  v.  Merchants'  De- 
spatch Transp.  Co.,  47  Iowa  363,  29  Am.. 
Rep.  482. 

A  carrier,  receiving  goods  from  a  con- 
necting line,  is  not  entitled  to  any  limita- 
tion upon  its  common-law  liability  con- 
tained in  the  contract  between  the  ship- 
per and  the  line  from  which  the  goods 
are  received,  entered  into  for  the  sole 
protection  of  the  latter  line.  Bancroft  & 
Co.  V.  jMerchants'  Despatch  Transp.  Co., 
47   Iowa  362,  39  Am.  Rep.  482. 

Goods  marked  to  indicate  that  they 
were  to  be  carried  by  the  H.  Co.  to  New 
York,  thence  by  the  M.  Co.  to  Chicago, 
and  there  delivered  to  the  C.  Co.  to  be 
carried  to  San  Francisco,  were  delivered 
to  the  H.  Co.  at  Springfield,  Mass.,  the 
H.  Co.  stipulating  not  to  be  liable  beyond 
its  own  line,  nor  for  injury  from  acci- 
dents, or  "frost,  heat,  or  the  elements." 
The  M.  Co.  carried  the  goods  from  New 
York  to  Chicago,  but,  instead  of  deliver- 
ing them  to  the  C.  Co.,  placed  them  in  a 
warehouse,  and  they  were  burned  in  the- 
great  fire  of  1871.  Held,  in  an  action 
by  the  consignee  against  the  M.  Co.,  that 
the  M.  Co.  was  bound  to  deliver  the 
goods  to  the  C.  Co.,  and  was  not  re- 
lieved from  liability  by  storing  them. 
Bancroft  &  Co.  v.  Merchants'  Despatch 
Transp.  Co.,  47  Iowa  362,  29  Krrx.  Rep.. 
482. 

49.  McMillan  v.  Michigan,  etc.,  R.  Co., 
16  Mich.  79,  93  Am.   Dec.   208. 

A  second  carrier  is  not  exempted  from 

50.  Limiting  value  of  express  package. 
— Martin  v.  American  Exp.  Co.,  19  Wis., 
336. 
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contract  limits  the  liability  of  the  initial  carrier,  but  is  silent  on  the  subject  of  the 
liability  of  any  connecting  carrier,  no  connecting  carrier  is  entitled  to  the  benefit 
of  the  restrictive  clause  of  such  contract. 

§  3779.  What  Law  Governs. — The  company  on  whose  road  the  loss  oc- 
curred, when  sued  for  damages,  must  allege  and  prove,  in  order  to  get  the  benefit 
of  an  exemption  from  liability  in  the  bill  of  lading  given  by  a  different  company 
and  in  a  different  state,  that  the  exemption  is  allowed  by  the  law  of  the  state 
where  the  goods  were  shipped. ^^ 

§  3780.  Contract  on  Behalf  of  Connecting  Line. — Specific  exemptions 
in  a  contract  for  carriage  enures  to  the  benefit  of  connecting  lines  when  the  initial 
carrier,  while  limiting  its  liability  to  its  own  road,  contracts  also  for  its  "connect- 
ing lines,"  and  it  is  declared  that  the  exemptions  shall  inure  to  the  benefit  of  the 
connecting  lines,  "unless  they  shall  otherwise  stipulate  on  receiving  the  goods."^^ 
If  a  connecting  railroad  company,  is  designated  as«uch  in  the  initial  carrier's  bill 
of  lading,  or  if  the  bill  provides  that  all  stipulations  shall  inure  to  the  benefit  of 
all  the  carriers,  then,  having  accepted  the  goods  thereunder,  without  any  separate 
agreement,  it  becomes  virtually  a  party  to  the  contract,  bound  by  the  undertaking 
therein,  and  benefited  by  the  limitations.^ ^  A  bill  of  lading  may  provide  that  its 
stipulations  shall  extend  to  and  inure  to  the  benefit  of  each  and  every  company 
or  person  to  whom  the  carrier  issuing  it  may  intrust  or  dehver  the  property,  in 
which  case  its  terms  will  define  and  limit  the  liability  of  every  succeeding  car- 
rier.54 

§  3781.  Invalidity  of  Condition  Apparent  on  Its  Face. — Where  a  bill 
of  lading  shows  upon  its  face  the  invalidity  of  clauses  purporting  to  limit  the  car- 
rier's liability,  a  connecting  carrier  can  claim  no  more  under  it  than  the  carrier 
who  issued  it.^^ 

§  3782.  What  Constitutes  a  Through  Contract,  Form  and  Requisites. 
— Contract  Must  Make  Intermediate  or  Terminal  Carrier  Agent  of  Ini- 
tial Carrier. — To  entitle  a  connecting  carrier  to  the  benefit  of  a  special  contract 
between  the  shipper  and  the  receiving  carrier  limiting  liability  in  case  of  loss,  it 
must  appear  that  the  contract  was  such  as  to  bind  the  receiving  carrier  for  full 
performance,  so  as  to  make  the  connecting  carrier  its  agent,  unless  the  reduced 

liability  to  a  shipper  for  damages  to  Loss  by  frost,  heat  or  elements. — 
goods  in  transit  by  the  fact  that  the  first  Goods  were  shipped  under  a:  bill  of  lad- 
carrier  had  an  agreement  with  the  ship-  ing  providing  that  the  first  carrier  should 
per  by  which  it  was  exempted  from  such  not  be  liable  for  injury  or  loss  occasioned 
loss,  in  the  absence  of  authority  in  the  by  "frost,  heat,  or  the  elements,"  but 
first  carrier  to  make  such  agreement.  after  delivery  to  a  connecting  carrier  the 
McMillan  v.  Michigan,  etc.,  R.  Co.,  16  goods  were  frozen.  Held,  that  the  con- 
Mich.  79,  93  Am.  Dec.  208.  _  tract  with  the  first  carrier  was  not  avail- 
Bill  of  lading  issued  at  Cincinnati  con-  able  as  a  defense  in  an  action  against 
ditioned  to  deliver  at  "Toledo  for  De-  the  second  carrier  to  recover  for  the  loss. 
troit." — Where  a  bill  of  lading  was  issued  Burroughs  v.  Grand  Trunlc  R.  Co.,  67 
at  Cincinnati  conditioned  to  deliver  cer-  Mich.  351,  34  N.  W.  875. 
tain  goods  "at  Toledo  for  Detroit,"  the  51.  Laws  governing — ^Burden  of  proof 
contract  was  to  carry  to  Toledo  and  for-  of  legality. — Internation.il,  etc.,  R.  Co.  v. 
ward  from  there  to  Detroit,  and  when  Moody,  71  Tex.  614,  9  S.  W.  465. 
the  defendant  railroad  company  received  52.  Contract  on  behalf  of  connecting 
the  goods  at  Toledo  they  received  them,  line. — Western  R.  Co.  v.  Harwell,  91 
in  the  absence  of  any  clause  limiting  the  Ala'.  340,  8  So.  649. 

liabilities     beyond    that    point,    under   its  53.     Bird    v.     Railroads,   99    Tenn.     (15 

common-law   liability,   irrespective   of   the  Pickle)  719,  42  S.  W.  451,  63  Am.  St.  Rep. 

terms    of   the     bills   of    lading     applicable  856. 

during   the    transit   from   the   initial   point  54.  Lawrence  on  Con.  Cars.,  §  243;  Bird 

to   Toledo,    except    that    it   would   not   be  v.   Railroads,  99  Tenn.   (15   Pickle)   719,43 

authorized    to     collect     of     plaintiffs     any  S.  W.  451,  63  Am.  St.  Rep.  856. 

larger   freights    than    the    sum    specified.  55.  Invalidity  of  condition  apparent  on 

McMillan    v.    Michigan,    etc.,    R.    Co.,    16  its  face. — St.  Louis,  etc.,  R.  Co.  v.  Spann, 

Mich.  79,  93  Am.  Dec.  208.  57  Ark.  137,  30  S.  W.  914. 
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rate  forming  the  consideration  of  the  special  contract  was  not  confined  to  the  line 
of  the  receiving  carrier,  but  extended  and  applied  to  the  connecting  line  also.^® 

Bill  of  Lading  Regulating  Entire  Transportation.^ — Where  a  bill  of  lad- 
ing by  its  terms  regulates  the  entire  transportation,  and  is  not  limited  to  the  first 
carrier,  the  succeeding  and  last  carrier  is  entitled  to  the  benefit  of  its  terms  limit- 
ing liability.^''' 

Connecting  Carrier  Not  Specially  Named  or  Designated. — The  limita- 
tion of  the  liability  of  the  carrier  for  the  loss  of  or  injury  to  freight  shipped  un- 
der a  through  bill  enures  to  the  benefit  of  a  connecting  line,  even  though  the  con- 
necting line  is  not  mentioned  in  the  bill,^*  particularly  where  the  contract  stipu- 
lates that  no  carrier  shall  be  liable  for  damage  not  due  to  its  own  negligence. ^'^ 
But  where  a  railway  company,  having  printed  blanks  for  receipts  for  transport- 
ing goods  over  its  road,  and  by  other  companies,  to  one  place,  received  goods  to 
be  carried  to  a  different  place,  and  at  its  terminus  to  be  delivered  to  a  differ- 
ent company,  receipted  for  the  goods,  and,  without  erasing  the  names  of  the  other 
companies,  used  words  of  exemption  from  liability,  they  being,  "between  the 
shipper  and  the  above-named  companies,"  the  company  receiving  the  goods  from 
the  railway  company,  not  being  one  of  "the  above-named  companies,"  could  not 
take  the  benefit  of  the  exemptions  in  the  receipt  given.*" 

Steamboat  Bill  of  Lading  Signed  by  Agents  of  Connecting  Railroads. 
— A  steamboat  bill  of  lading  for  the  shipment  of  goods  to  be  delivered  to  a  con- 
necting railroad,  specifying  the  rate  of  freight  through  to  destination,  and  signed 
by  the  agents  of  the  connecting  railroad  company,  is  a  contract  for  through  ship- 
ment; and  the  railroad  company  is  entitled  to  the  benefit  of  the  exemptions  or 
limitations  of  liability  for  loss  or  damage  to  the  freight  contained  in  the  bill  of 
lading.^i 

Express  Receipt. — A  bill  of  lading  given  by  an  express  company,  upon 
receipt  of  goods  addressed  to  a  consignee  in  another  city,  and  containing  the 
company's  agreement  to  forward  them  to  its  agency  most  convenient  -to  the 
■destination,  and  there  deliver  them  to  other  parties  to  complete  the  transporta- 
tion, payment  for  the  entire  transportation  to  be  collected  from  the  consignee 
upon  final  delivery,  is  a  through  contract,  and  the  final  carrier  is  entitled  to  an 
exemption  given  by  the  bill  of  lading  from  liability  for  damages.®^ 

Naming  Destination  of  Shipment. — The  fact  that  a  contract  for  trans- 
portation of  freight  to  be  delivered  to  a  subsequent  carrier  names  the  ultimate 

56.  Contract  must  make  intermedi-  companies.  Under  the  bills  of  lading,  the 
ate  or  terminal  carrier  agent  of  initial  companies  "and  their  connections"  were 
carrier. — Central  R.,  etc.,  Co.  v.  Bridger,  not  to  be  liable  for  loss  or  damage  by 
94  Ga.  471,  20  S.  E.  349.               _  fire  to  the  cotton  while  in  transit  or  de- 

57.  Bill  of  lading  regulating  entire  posit,  or  places  of  transshipment,  or  at 
transportation. — Garvan  v.  New  York,  depots  or  landings  at  points  of  delivery, 
etc..  R.  Co.,  210   Mass.  275,  96   N.  E.  717.  Held,  that  the  E.  Ry.  Co.,  which  was  not 

58.  Connecting  carrier  not  specially  a  member  of  the  dispatch  companies,  and 
named  or  designated. — Georgia  R.  Co.  v.  in  whose  freight  house  at  Jersey  City 
Spears,   66   Ga.  485,  42  Am.  Rep.  81.  part  of  the  cotton  was,  without  any  neg- 

59.  Where  a  shipping  receipt,  entered  ligence  on  its  part,  destroyed  by  fire,  was 
"into    in    consideration    of    a    reduced    rate       entitled   to   the   benefit   of   said   restrictive 

of    shipment,    stipulates    that    no    carrier  clauses.      Whitworth    v.    Erie    R.    Co.,    87 

shall  be   liable   for   damage   by  water   not  N.  Y.  413,  6  Am.  &  Eng.  R.  Cas.  349,  af- 

due  to   its   own   negligence   or   that   of   its  firming  45  N.   Y.  Super.   Ct.  602. 
servants,  a  connecting  carrier,  though  not  60.    Contract    between    shipper    "above 

especially   named   in   the   receipt,   is    enti-  named    (railroad)    companies"   as    exclud- 

tled   to   the     benefit    of    such    provision.  ing  unnamed  company. — Merchants'  Des- 

Mears  v.   New  York,  etc.,  R.   Co.,   52  Atl.  patch  Transp.  Co.  v.  Bolles,  80  111.  473. 
610,  75  Conn.  171,  56  L.  R.  A.  884,  96  Am.  61.   Steamboat  bill  of  lading  signed  by 

St.   Rep.  192.  agents     of    connecting     railroad. — Wood- 

W.     shipped     cotton     at     Memphis     for  ward  v.  Illinois  Cent.  R.  Co.,  1  Biss.  447, 

Liverpool    under    through    contracts    with  Fed.    Cas.    No.    18,007. 

certain    dispatch    companies    to    carry    to  62.    Express     receipt. — White     v.     Weir, 

Jersey    City    and    with    certain    steamboat  53  N.  Y.  S.  465,  33  App.  Div.  145. 
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destination  of  the  shipment,  does  not  make  it  a  through  contract  so  as  to  en- 
title the  subsequent  carrier  to  benefit  of  the  hmitations  of  the  initial  carrier's 
liability.*^ 

Through  Rate  of  Freight. — To  entitle  a  connecting  carrier  to  the  benefit 
of  a  special  contract  between  the  shipper  and  the  receiving  carrier  limiting  lia- 
bility in  case  of  loss,  it  must  appear  that  the  reduced  rate  forming  the  considera- 
tion of  the  special  contract  was  not  confined  to'  the  line  of  the  receiving  carrier, 
but  extended  and  applied  to  the  connecting  line  also,  unless  the  contract  was 
such  as  to  bind  the  receiving  carrier  for  full  performance,  so  as  to  make  the 
connecting  carrier  its  agent."*  Where  the  shipper  signed  a  contract  purporting 
to  be  made  with  the  receiving  carrier  "and  its  connecting  lines,"  releasing  the  car- 
riers from  liability  for  any  damage  not  caused  by  their  negligence,  and  providing; 
that  its  terms  shall  inure  to  the  benefit  of  connecting  lines,  unless  they  stipulate 
otherwise,  a  connecting  carrier,  which  receives  and  transports  the  same  shipment 
under  this  contract,  is  entitled  to  the  benefit  of  its  exemptions,  notwithstanding 
no  rate  for  the  entire  distance  is  fixed  by  it.®^  The  fact  that  the  carrier  is  not 
interested  in  the  rate  contracted  for  as  to  the  part  of  the  route  beyond  its  own 
terminus,  but  receives  only  its  regular  local  rate  from  the  connecting  line,  is 
not  sufficient  to  show  that  goods  shipped  under  a  through  bill  of  lading,  for 
which  the  carrier  took  from  the  shippers  a  guarantee  of  the  freight  charges  for 
the  entire  route,  were  not  in  fact  shipped  under  a  through  bill,  but  that  the  car- 
rier had  limited  its  liability  to  its  own  line.^^ 

§  3783.  Instances  of  Particular  Limitations. — An  exception  in  a  con- 
tract by  a  railroad  for  the  carriage  of  goods  to  a  point  beyond  its  own  line  of 
"unavoidable  accidents  of  the  railroad  and  of  fire  in  the  depot,"  ^'^  of  "any  loss 
from  fire ;"  "^  a  stipulation  that  the  freight  is  shipped  "at  owner's  risk ;" ""  a 


G3.  Ultimate  destination  mentioned  in 
receipt — Payment  of  freight  for  entire 
distance  at  destination. — In  Camden,  etc., 
R.  Co.  V.  Forsyth  Bros.  &  Co.,  01  Pa.  81, 
is  appeared  that  the  Pennsylvania  R.  Co. 
gave  a  receipt  for  oil  to  be  delivered  "at 
the  company's  freight"  station,  Philadel- 
phia." Appended  to  the  receipt  as,  "Rate 
to  Re4  Hook,  65  cents.  *  *  *  This  oil 
is  carried  only  on  open  cars  and  entirely 
at  owner's  risk  from  fire  and  leakage 
while  in  possession  of  the  railroad  com- 
pany or  carriers,  while  standing  or  in 
transit."  The  freight  was  to  be  paid  at 
Red  Hook.  It  was  held  that  mentioning 
Red  Hook  as  the  ultimate  destination 
and  payment  of  the  freight  there,  was  at 
inost  no  more  than  an  engagement  to 
forward  to  that  place;  that  the  limita- 
tions in  the  contract  as  to  the  liabilities 
of  the  Pennsylvania  R.  Co.  applied  only 
to  that  portion  of  the  route  on  which 
they  acted  as  carriers,  not  to  that  with 
reference  to  which  they  were  forwarders; 
and  that  the  exemption  from  liability  as 
to  oil  affected  only  the  Pennsylvania  R. 
Co. 

64.  Through  rate  of  freight. — Central 
R.,  etc.,  Co.  V.  Bridger,  94  Ga.  471,  20  S. 
E.    349. 

65.  Western  R.  Co.  v.  Harwell,  91  Ala. 
340,  8  So.  649;  S.  C,  97  Ala.  341,  11  So. 
781. 

66.  Central  R.,  etc.,  Co.  v.  Hasselkus, 
91  Ga.  382,  17  S.  E.  838,  44  Am.  St. 
Rep.  37. 


67.  An  exception  in  a  bill  of  lading 
given  by  a  railroad  corporation  for  goods 
to  be  transported  beyond  its  own  line,  of 
"unavoidable  accidents  of  the  railroad  and 
of  fire  in  the  depot,"  extend  to  every 
other  connecting  carrier  who  received  a 
share  of  the  freight  under  the  bill  of  lad- 
ing, and  with  whom  no  other .  contract 
was  made.  Maghee  v.  Camden,  etc., 
Transp.  Co.,  45  N.  Y.  514,  6  Am.  Rep.  124. 

68.  Fire  clause. — Evansville,  etc.,  R. 
Co.  V.  Androscoggin  Mills  (U.  S.),  22 
Wall.  594,  22  L.  Ed.  724;  Manhattan  Oil 
Co.  V.  Camden,  etc.,  Transp.  Co.  (N.  Y.), 
52    Barb.    72,    5    Abb.    Prac,    N.    S.,    289; 

69.  Freight  to  be  transported  "at  own- 
er's risk." — Where  a  railroad  company 
received  freight  to  be  transported  to  a- 
point  beyond  its  own  line  of,  railroad, 
over  its  own  and  other  lines  of  railroad 
connecting  with  it,  and  gave  the  shippers 
its  receipt  stating  the  freight  was  shipped 
"at  owner's  risk,"  such  receipt  is  a  spe- 
cial contract  limiting  the  liability  of  the 
carrier,  and  connecting  railroads  are  en- 
titled to  the  benefits  of  the  exemption  of 
liability  specified  in  it;  and  neither  of 
the  companies  owning  such  connecting 
lines  is  liable  for  damages  to  the  freight, 
unless  it  is  shown  that  such  damages 
arose  from  the  negligence  of  the  railroad 
company  sought  to  be  charged  there- 
with, kiflf  V.  Atchison,  etc.,  R.  Co.,  32 
Kan.  263,  4  Pac.  401,  18  Am.  &  Eng.  R. 
Cas.   618. 
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Stipulation  that  the  liability  of  the  railroad  companies  as  common  carriers  "shall 
terminate  on  the  arrival  of  the  goods  at  the  station  of  delivery;'"'*'  a  stipulation 
that  the  road  in  "whose  actual  custody  the  goods  are  at  time  of  the  loss  shall 
olone  be  responsible;" '^i  a  provision  limiting  liability  to  losses  upon  its  own 
line; '''2  and  a  limiting  value  clause, '^^  especially  where  it  is  provided  that  it  shall 


Whitworth  v.  Erie  R.  Co.,  87  N.  Y.  413, 
6  Am.  &  Eng.  R.  Cas.  349. 

A  railroad  company,  accustomed  to 
take  merchandise  for  transportation  over 
its  own  road  and  connecting  lines  be- 
tween Boston  and  Columbus,  received 
goods  at  Columbus  to  be  carried  to  Bos- 
ton, and  gave  a  bill  of  lading  therefor, 
agreeing  to  forward  the  property  to'  its 
destination  upon  certain  conditions,  one 
of  which  was  that  the  company  should 
be  exempt  from  liability  by  any  loss 
from  fire.  Held,  that  the  exemption  ap- 
plied to  the  whole  route  between  Colum- 
bus and  Boston,  and  not  to  the  road  of 
the  contracting  company  only;  and,  the 
cotton  having  been  burned  between  Co- 
lumbus and  Evansville  without  fault  of 
the  railroad  company,  the  exemption  ap- 
plied, and  absolved  the  company  from  li- 
ability. Evansville,  etc.,  R.  Co.  v.  An- 
droscoggin Mills  (U.  S.),  22  Wall.  594, 
22   L.    Ed.   724. 

Loss  by  fire  while  in  terminal  carrier's 
freight  house. — In  Manhattan  Oil  Co.  v. 
Camden,  etc.,  Transp.  Co.  (N.  Y.),  52 
Barb.  72,  5  Abb.  Prac,  N.  S.,  289,  it  ap- 
peared that  freight  was  delivered  to  a 
company  at  C,  under  a  contract  between 
such  company  and  the  owner,  to  receive 
it  and  carry  it  to  New  York;  that  such 
contract  contained  a  provision  that  the 
company  receiving  the  freight  should  not 
be  liable  for  damage  or  loss  by  fire  or 
other  casualty,  while  the  property  was  in 
depots  or  places  of  transshipment;  that 
the  property,  after  being  carried  by  said 
company  to  P.,  was  delivered  to  defend- 
ant carrier,  to  be  carried  to  New  York, 
and  there  delivered;  and  that  the  freight, 
having  been  carried  to  New  York  and 
stored  in  defendant's  freight  house,  was 
there,  on  the  evening  of  its  arrival,  de- 
stroyed by  fire,  without  any  negligence 
on  the  part  of  defendant,  and  before  any 
notice  of  its  arrival  had  been  given  to 
the  owner.  It  was  held  that  defendant 
was  entitled  to  the  benefit  of  all  the  re- 
strictions of  liability  contained  in  the 
shipping  contract,  as  much  so  as  the  ini- 
tial carrier,  and,  therefore,  was  not  liable 
for  the   destruction   of  the  goods. 

A  through  contract  made  by  a  trans- 
portation company  exempted  it  from  lia- 
bility "for  loss  or  damage  by  fire  while 
in  the  depots"  of  the  goods  carried.  The 
goods  while  in  the  depot  of  a  connecting 
carrier,  who  had  received  them,  were  de- 
stroyed by  fire,  without  negligence  of  the 
latter.  Held,  that  the  latter  was  entitled 
to  the  benefit  of  the  exemption  from  lia- 
bility by  fire.  Manhattan  Oil  Co.  v.  Cam- 
den,  etc.,   Transp.   Co.,   54   N.   Y.   197,   af- 


firming 5  Abb.  Prac,  N.  S.,  289,  52 
Barb.  72. 

Right  of  intermediate  railroad  to  bene- 
fit of  contract  made  with  steamboat 
companies — Cotton  shipped  from  Mem- 
phis to  New  York  and  Liverpool. — Whit- 
worth V.  Erie  R.  Co.,  87  N.  Y.  413,  6  Am. 
&   Eng.   R.   Cas.   349. 

Fire  clause  in  red  ink  applicable  to 
whole  route — Where  contracting  carrier's 
road  only  formed  intermediate  link  in 
chain. — Evansville,  etc.,  R.  Co.  v.  An- 
droscoggin Mills  (U.  S.),  22  Wall.  594, 
22    L.    Ed.    724. 

70.  Termination  of  liability  on  arrival 
at  station  of  delivery. — Where  goods  are 
shipped  over  connecting  lines  of  railroad, 
and  the  contract  with  the  intial  carrier 
provides  that  the  liability  of  the  railroad 
companies  as  common  carriers  shall  ter- 
minate on  the  arrival  of  the  goods  at  the 
station  of  delivery,  and  that  afterwards 
they  shall  be  liable  as  warehousemen 
only,  such  contract  inures  to  the  benefit 
of  the  connecting  carrier.  Kansas  City, 
etc.,  R.  Co.  V.  Sharp,  40  S.  W.  781,  64 
Ark.  115. 

71.  Limiting  liability  to  road  in  whose 
custody  goods  are  when  lost,  etc. — A 
stipulation  in  a  contract  for  the  ship- 
ment of  goods  over  several  connecting 
lines,  that  in  case  of  loss  or  damage  that 
road  in  whose  actual  custody  the  goods 
are  at  the  time  of  the  loss  or  damage 
shall  alone  be  responsible,  inures  to  the 
benefit  of  an  intermediate  carrier  which 
delivers  the  goods  safely  to  the  next  suc- 
ceeding carrier.  Bird  z'.  Railroads,  99 
Tenn.  (15  Pickle)  719,  42  S.  W.  451,  63 
Am.   St.   Rep.   856. 

72.  Liability  limited  to  carrier's  own 
line. — International,  etc.,  R.  Co.  v.  Ma- 
hula,   1  Tex.   Civ.  App.  182,  20  S.  W.  1002. 

Refusal  to  deliver  at  destination  initial 
lessee  of  intermediate  carrier. — The  M. 
P.  Ry.  Co.,  holding  a  lease  upon  the  I.  & 
G.  N.  Ry.  Co.,  contracted  to  carry  stock 
from  a  point  in  Texas,  and  safely  deliver 
the  animals  at  a  certain  point  in  Mis- 
souri; the  "^hipping  contract  restricted 
the  liability  to  losses  upon  its  own  line; 
and  the  stock  was  carried  to  its  destina- 
tion, but  not  delivered  to  the  shipper.  It 
was  held,  in  an  action  against  the  I.  &  G. 
N.  Ry.  Co.,  that  such  limitation  in  the  con- 
tract would  inure  to  the  benefit  of  each 
carrier  over  whose  line  the  horses  were 
carried,  and  defendant  was  not  liable 
for  the  refusal  to  deliver  the  stock  at  its 
destination.  International,  etc.,  R.  Co.  v. 
Mahula,  1  Tex.  Civ.  App.  182,  20  S.  W. 
1002. 

73.  Limiting    value     clause. — Where   a 
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have  the  benefit  of  such  valuation,  extends  to  every  other  connecting  carrier 
which  received  a  share  of  the  freight  under  the  original  contract  and  with  which 
no  other  contract  was  made.  But  a  stipulation  in  a  bill  of  lading  for  notice  of 
claim  within  a  stated  number  of  days  is  restricted  to  claims  against  the  initial 
carrier,  and  can  not  inure  to  the  final  carrier's  benefit.'^* 

Stipulation  Applicable  to  Water  Carrier  Only. — Where  a  water  transpor- 
tation company,  forming,  with  several  railroads,  a  continuous  line  under  a  joint 
arrangement,  receives  goods  to  be  transported  over  the  whole  line,  and  the  bill 
of  lading  excepts  damages  of  navigation,  fire,  and  collisions  on  lakes,  rivers, 
and  canals,  such  exceptions  do  not  extend  to  losses  by  fire  on  the  railroads.''^ 

§  3784.  Refusal  of  Subsequent  Carrier  to  Perforin  Contract. — ^The  re- 
fusal of  a  connecting  carrier  to  perform  part  of  a  contract  of  through  shipment 
deprives  it  of  the  benefit  of  stipulations  limiting  the  initial  carrier's  liability.''^ 

lit. 

§  3785.  Pleading  and  Proof. — The  last  of  a  series  of  connecting  lines 
over  which  freight  is  transported,  is  liable  for  loss  or  damage,  subject  to  the 


railroad  company  issues  a  through  bill 
of  lading,  in  which  its  liability  is  limited 
to  an  agreed  valuation,  and  which  con- 
tains a  clause  declaring  that  this  car- 
rier's responsibility  is  to  cease  upon  de- 
livery in  good  order  at  its  terminus  in 
the  direction  of  the  destination  to  a  con- 
necting carrier,  and  an  accident  results 
while  the  property  is  in  the  hands  of  the 
connecting  carrier,  the  limitation  of  lia- 
bility applies  in  favor  of  the  carrier  in 
whose  control  the  property  is  injured. 
Fairchild  v.  Philadelphia,  etc.,  R.  Co.,  148 
Pa.  52?,  24  Atl.  79. 

Where  a  shipper  enters  into  a  special 
contract  with  the  initial  carrier  for  trans- 
portation, the  connecting  carrier  is  en- 
titled to  the  benefit  of  the  limiting  value 
clause,  where  it  is  provided  in  the  con- 
tract that  it  shall  have  the  benefit  of 
such  valuation.  Harby  v.  Southern  R. 
Co.,   55   S.   E.   760,  75   S.   C.  321. 

Aliter  in  Texas  and  Wisconsin. — The 
principle  upon  which  contracts  limiting 
a  carrier's  common-law  liability  as  to 
measure  of  damages  are  sustained  sh.-^uld 
not  be  applied  in  behalf  of  an  interme- 
diate carrier  in  any  case  where  the  prop- 
erty is  wholly  unconcealed  and  is  shipped 
over  several  independent  lines  of  railway 
upon  a  through  freight  rate  and  consists 
of  a  common  merchantable  article  des- 
tined for  sale  on  an  open  market  and 
only  having  a  well-known  and  easily  as- 
certained market  value.  St.  Louis,  etc., 
R.  Co.  V.  Moon,  47  Tex.  Civ.  App.  209, 
]0;i  S.   W.  1176. 

The  United  States  Express  Company 
received  a  package  at  New  York  to  be 
delivered  at  Madison,  in  this  state,  and 
transferred  the  sarhe  to  the  defendant,  at 
Buffalo,  X.  Y.,  that  being  the  most  west- 
ern point  to  which  the  United  States 
Company  then  carried  packages  destined 
for  Wisconsin.  The  receipt  given  by 
said  last-named  company  declared  that 
it  would  not  be  liable  for  any  loss  or 
damage  of  any  package  for  over  $150, 
unless    the   just   and   true   value     thereof 


was  stated  in  said  receipt.  Held,  that  the 
defendant  was  not  a  party  to  this  con- 
tract, and  could  not  avail  itself  of  the 
conditions  thereof.  Martin  v.  American 
Exp.   Co.,   19  Wis.   33(5. 

Express  company  limiting  value  of 
package. — Under  the  rule  that  a  shipper 
having  authority  to  ship  must  be  regarded 
as  authorized  to  bind  the  owner  by  a 
contract  containing  special  terms  of  ship- 
ment, in  an  action  tn  recover  the  value 
of  a  lost  trunk  and  contents  the  defend- 
ant express  company  is  entitled  to  the 
benefit  of  the  receipt  given  by  the  ex- 
press company  first  receiving  the  same, 
restricting  liability  to  $50,  unless  a 
greater  value  be  specified.  Levy  v.  South- 
ern   Exp.    Co.,   4   S.   C.   234. 

74.  Notice  of  claim. — Grayson  County 
Nat.  Bank  v.  Nashville,  etc.,  Railway 
(Tex.   Civ.  App.),   79   S.  W.   1094. 

75.  Stipulation  applicable  to  water  car- 
rier only. — Barter  &  Co.  v.  Wheeler,  49 
N.   H.  9,  6  Am.  Rep.  434. 

76.  Refusal  of  subsequent  carrier  to 
perform  contract. — Plaintiff  shipped  a  lot 
of  sheep  from  Arkansas  to  Texas,  over 
connecting  lines  of  railroad,  defendant's 
line  being  one  of  said  connecting  lines. 
The  contract  of  shipment,  made  in  Ark- 
ansas, contained  a  limitation  in  favor  of 
the  carrier,  restricting  the  common-law 
liability  of  carriers.  It  also  stipulated 
that  the  owner  of  the  sheep  might  be 
transported  on  the  same  train  which 
conveyed  the  sheep,  free  of  charge,  and 
also  that  said  owner  had  the  privilege  of 
having  the  cars  containing  his  sheep 
side-tracked.  Defendant  refused  to  trans- 
port plaintiff  free  of  charge,  and  refused 
to  side-track  the  cars  containing  the 
sheep  when  requested  to  do  so  by  plain- 
tiff. Held,  that  defendant  could  not 
claim  the  advantages  stipulated  for  in  the 
contract,  but  was  liable  as  a  common 
carrier,  without  regard  to  the  contract. 
Texas,  etc  T?.  Co.  v.  Davis,  2  Texas  App. 
Civ.  Cas.,  §  191. 


3383 


^IMITATION  OF  I^IABILITY. 


§§  3785-3786 


limitations,  stipulated  for  in  the  contract  of  shipment  with  the  first  line,  unless 
it  appears  that  the  loss  did  not  occur  on  the  road  sued.  The  burden  is  upon 
said  road  to  show  that  the  loss  did  not  occur  on  its  lineJ^ 

§  3786.  Contract  Not  for  Through  Shipment. — Where  the  initial  com- 
pany transports  the  freight  for  an  agreed  compensation  to  its  terminus,  under 
a  contract  limiting  its  own  liability,  the  freight  to  be  delivered  at  its  terminus 
to  a  connecting  line,  the  duty  of  the  receiving  carrier  ceases  with  the  delivery 
in  a  safe  condition  to  such  connecting  line,  and  there  is  no  privity  between 
the.  shipper  and  the  second  carrier  in  respect  to  the  special  contract.  In  such 
case,  the  second  carrier  is  not  entitled  to  the  benefit  of  the  exemptions  of  the 
contract,  and  the  liability  fixed  by  law  attaches  upon  the  acceptance  and  receipt 
of  the  freight.'''*  As,  for  instance,  where  the  provisions  of  the  contract  apply 
only  to  the  carrier  with  whom  it  was  directly  made  and  leave  to  it  the  selection 
of  the  carrier  from  the  terminus  of  its  line  to  the  destination  of  the  shipment;'''* 
where  the  initial  carrier  undertook  to  carry  merely  to  its  terminus  and  deliver 
to  another  carrier  at  an  agreed  compensation ;  ^°  where  the  bill  of  lading  stipu- 
lated that  the  first  carrier  should  merely  transport  the  goods,  and  deliver  them 
to  the  connecting  carrier,  and  should  not  be  liable  for  loss  as  by  fire,^'-  not  guar- 
antying a  through  rate  of  freight,*^  or  expressly  excluded  any  guaranty  of  a 
rate,*^  although  it  mentions  a  price  for  the  entire  transportation ;  **  v^^here  the 


77.  Pleading  and  proof. — Memphis,  etc., 
R.  Co.  V.  Holloway,  68  Tenn.  (9  Baxt.) 
188. 

78.  Contract  not  for  through  shipment. 

— Western  R.  Co.  v.  Harwell,  91  Ala. 
340,  8  So.  649;  Babcock  v.  Lake  Shore, 
etc.,  R.  Co.,  49  N.  Y.  491;  S.  C,  43  How. 
Prac.  317. 

79.  A  contract  under  which  goods  are 
delivered  to  a  carrier  for  shipment,  which 
does  not  provide  that  its  stipulations  shall 
inure  to  the  benefit  of  any  other  carrier, 
nor  designate  any  other  carrier,  does 
not  inure  to  the  benefit  of  an  intermedi- 
ate carrier.  Adams  Exp.  Co.  v.  Harris, 
120  Ind.  73,  31  N.  E.  340,  16  Am.  St.  Rep. 
315,   7   L.   R.   A.   214. 

80.  In  an  action  against  a  connecting 
carrier  for  the  loss  of  goods,  it  appeared 
that  the  initial  carrier  transported  the 
goods  under  a  special  contract  lirniting 
its  common-law  liability,  and  by  which  it 
undertook  to  carry  merely  to  its  ter- 
minus, and  deliver  to  another  carrier,  at 
an  agreed  compensation.  Held,  that  the 
stipulations  of  such  contract  did  not  ex- 
tend to,  or  affect,  the  carriage  beyond 
such  point,  and  that  the  common-law 
liability  of  the  connecting  carrier  attached 
on  receipt  of  the  goods,  though  the  goods 
were  marked  to  a  consignee  beyond  such 
terminus.  Babcock  v.  Lake  Shore,  etc., 
R.  Co.,  49  N.  Y.  491;  S.  C,  43  How.  Prac. 
317. 

81.  Where  a  bill  of  lading  issued  by  an 
initial  carrier  for  foods  consigned  to  a 
point  beyond  its  route  stipulated  that 
such  carrier  should  merely  transport  the 
goods,  and  deliver  them  to  the  connect- 
ing carrier,  and  should  not  be  liable  for 
loss  by  fire,  it  was  held  that  a  subsequent 
carrier  was  liable  for  loss  occurring  by 
fire  while   the   goods  were   on   its   pier   at 


the  point  of  destination.     Edsall  v.   Cam- 
den, etc.,  Transp.  Co.,  50  N.  Y.  661. 

82.  Where  goods  were  shipped  under  a 
bill  of  lading  given  by  the  first  of  several 
connecting  lines  of  carriers,  with  a  stip- 
ulation against  liability  for  loss  by  fire, 
but  not  guarantying  a  through  rate  of 
freight.  The  stipulation  did  not  inure 
to  the  benefit  of  a  carrier  beyond  the 
place  to  which  the  rate  of  freight  was 
guarantied.  Taylor  &  Co.  v.  Little  Rock, 
etc.,  R.  Co.,  39  Ark.  148,  18  Am.  &  Eng. 
R.    Cas.    590. 

83.  A  special  contract  expressed  in  a 
bill  of  lading  and  in  the  written  assent 
of  the  shipper  to  its  term,  which  relates 
to  a  consignment  of  goods  from  a  given 
point  on  one  railway  to  a  given  point 
on  another,  and  which  purports  on  its 
face  to  be  a  through  bill  of  lading  but 
expressly  limits  the  undertaking  of  the 
first  company  to  performance  on  its  own 
line,  with  no  further  duty  on  its  part  but 
to  deliver  to  the  connecting  line,  and 
which  names  no  rate  of  freight  further 
than  the  terminus  of  the  first  line,  but 
expressly  excludes  any  guaranty  of  a 
rate  beyond  that  point,  does  not  bind 
the  first  company,  to  one  with  which  the 
contract  was  made,  to  complete,  either 
by  itself  or  by  the  second  company  as 
its  agent,  the  whole  transportation.  Cen- 
tral R.,  etc.,  Co.  V.  Bridger,  94  Ga.  471, 
20   S.   E.   349. 

84.  Mere  fact  that  contract  mentions 
price  for  entire  transportation. — Where 
a  common  carrier  contracts  for  the  trans- 
portation of  freight  over  its  route,'  and 
for  the  delivery  thereof  to  another  car- 
rier to  be  forwarded  over  connecting 
lines  to  its  ultimate  destination,  the  fact 
that  the  contract  fixes  the  price  for  the 
transportation    does    not    make    the    con- 
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bill  of  lading  provided  for  the  delivery  to  the  consignee  or  a  connecting  carrier 
at  the  terminus  of  the  initial  carrier's  road,  but  the  bill  was  headed  "to  be  used 
for  shipments  to  any  part  of  the  United  States ;"  ^^  and  where  the  bill  of  lad- 
ing is  issued  by  a  steamboat  company  which  is  an  intermediate  carrier.^^ 

Acceptance  or  Ratification  by  Subsequent  Carrier. — The  general  rule 
that,  where  the  initial. carrier  transports  the  freight  for  an  agreed  compensation 
to  its  terminus,  under  a  contract  limiting  its  own  liability,  the  freight  to  be  de- 
livered at  its  terminus  to  a  connecting  line,  there  is  no  privity  between  the  ship- 
per and  the  second  carrier  in  respect  to  the  special  contract  and  that  the  second 
carrier  is  not  entitled  to  the  benefit  of  the  exemptions  of  the  contract,  but  the 
liability  fixed  by  law  attaches  upon  the  acceptance  and  receipt  of  the  freight, 
may  be  qualified  by  the  circumstances  and  the  terms  and  character  of  the  con- 
tract. Though  it  may  not  be  for  through  transportation,  and  though  no  rate 
for  the  entire  distance  is  fixed,  if  the  contract  refers  to  and  embraces  connecting 
lines,  the  carriers,  over  whose  roads  the  freight  myst  be  transported,  may  adopt 
and  act  upon  it,  and  thereby  become  entitled  to  the  benefit  of  the  valid  exemp- 
tions created  by  the  terms  and  conditions  of  the  contract.*'^ 

Allegation  of  Ratification. — In  an  action  against  a  connecting  carrier  for 
an  injury  to  a  shipment  while  in  its  possession,  a  plea  that  the  waybill  showed 
that  the  shipment  was  "at  a  release  rate,  which  was  a  reduced  rate  of  freight," 
is  not  equivalent  to  an  allegation  that  defendant  accepted  and  ratified  a  contract 
made  by  the  original  carrier  releasing  it  and  connecting  carriers  at  their  option 
from  liability  for  damages  not  caused  by  negligence. ^^ 

Burden  of  Showing  Acceptance. — Where  the  initial  carrier  is  not  author- 
ized to  bind  the  succeeding  carrier  to  the  terms  of  the  contract,  but,  on  the  con- 
trary, it  was  by  the  contract  itself  expressly  left  open  for  the  connecting  lines 
to  accept  the  terms  made  for  them  or  not,  at  their  option,  the  law  raises  no 
presumption  that  a  connecting  carrier  accepted  or  ratified  the  contract,  and 
carried  the  freight  under  it.  Where  it  relies  upon  exemptions  contained  in  the 
contract,  it  must  show  its  ratification  by  some  act  or  course  of  conduct  on  its 
part,  developed  at  some  period  from  its  receipt  of  the  shipment  to  the  delivery 
to  the  consignee,  and  such  act  or  course  of  conduct  should  have  been  alleged.** 

tract  a  through  contract,  so  as  to  entitle  ten  memorandum  stating  the  quality, 
the  succeeding  carriers  to  the  benefit  of  character,  condition,  and  value  of  the 
exceptions  from  liability  contained  in  the  property  shipped,  with  agreement  to  de- 
contract.  jEtna  Ins.  Co.  v.  Wheeler,  49  liver  the  same  at  Brazos,  to  the  steam- 
N.  Y.  616,  affirming  5   Lans.  480.  ship   company.     Before  the   shipment,  the 

85.  Freight  was  carried  by  a  railroad  consignors  delivered  this  writing  to  the 
under  a  till  of  lading  providing  for  its  agent  of  the  steamship  company,  who 
delivery  to  the  consignee  or  a  connect-  took  it  up  and  gave  the  consignors  bills 
ing  carrier  at  the  terminus  in  a  certain  of  lading,  the  terms  of  which  excused  the 
city  in  Texas.  The  bill  was  headed,  "To  steamship  company  from  liability  for 
be  used  for  shipments  to  any  part  of  the  loss  by  robbers  or  thieves.  The  train 
United  States,"  and  provided  for  a  through  was  robbed  on  the  way  to  Brazos,  and 
rate  of  freight  to  the  place  of  destination  the  money  shipped  was  never  delivered 
in  Massachusetts  indicated  on  the  mar-  to  the  steamship  company.  The  limita:- 
gin,  the  freight  to  be  there  delivered.  tion  of  liability  in  the  bill  of  lading  was 
Held  not  a  through  bill  of  lading,  but  the  held  to  apply  to  carriage  by  ship,  and 
contract  of  the  first  carrier,  which  ended  not  to  carriage  by  the  railway  company, 
at  its  terminus,  so  that  any  exemption  of  Rio  Grande  R.  Co.  v.  Cross,  5  Tex.  Civ. 
such  carrier  from  liability  for  loss  by  App.  454,  23  S.  W.  529,  affirmed  in  93 
fire   did   not   extend   to    defendant   steam-  Tex.   648,   no   op. 

ship  company,  to  which  it  was  delivered  87.  Acceptance  or  ratification  by  sub- 
by  the  first  carrier,  and  it  was,  therefore,  sequent  carrier. — Western  R.  Co.  v.  Ilar- 
liable  as  a  common  carrier  for  loss  of  the  well,  91  Ala.  340,  8  So.  649;  Babcock  v. 
freig-ht  by  fire  while  stored  in  its  freight  Lake  Shore,  etc.,  R.  Co.,  49  N.  Y.  491. 
house  awaiting  transportation  by  its  88.  Allegation  of  ratification. — Western 
steamer.  Robinson  v.  New  York,  etc.,  R.  Co.  v.  Harwell,  97  Ala.  341,  11  So.  781. 
Steamship  Co.,  71  N.  Y.  S.  434,  63  App.  89.  Burden  of  showing  acceptance. — 
Div.   211.  Western   R.   Co.   v.   Harwell,   97   Ala.   341, 

86.  BiU  of  lading  issued  by  intermediate  11   So.   781. 

water     carrier. — The     trustees     operating  The   contract   made   between   a   shipper 

the  road  gave  to  the   consignors   a  writ-      of  a  car  load  of  mules  and  the  receiving 
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Though  the  contract  provides  on  its  face  for  exJ:ension  to  the  second  company, 
at  the  option  of  the  latter,  of  the  benefits  secured  to  the  former  in  consequence 
of  the  reduced  rate,  yet,  it  not  appearing  that  the  second  company  availed  itself 
of  this  privilege  by  shipping  the  goods  over  its  line  at  a  reduced  rate,  and  the 
goods  having  been  destroyed  by  fire  upon  that  line,  presumably  by  reason  of  neg- 
ligence on  the  part  of  this  company,  the  latter  is  liable  to  account  therefor  to  the 
owner  at  full  value,  there  being,  so  far  as  appears,  no  consideration  to  uphold 
any  agreement  with  it,  express  or  implied,  to  accept  the  conventional  value  agreed 
upon  with  the  first  company  and  specified  on  the  face  of  the  bill  of  lading.^" 


carrier  for  transportation  from  C.  to  M. 
and  from  M.  to  O.  by  connecting  lines 
released  the  carriers  from  liability  for 
any  damage  not  caused  by  their  negli- 
gence, and  provided  that  its  terms  should 
inure  to  the  benefit  of  connecting  lines, 
unless  stipulated  otherwise.  On  arriv- 
ing at  O.,  one  of  the  animals  was  found 
to  be  injured.  The  evidence  showed  that 
defendant  received  the  mules  at  M.,  and 
forwarded  them  to  O.  in  the  same  car 
in  which  they  were  shipped  from  C,  and 
under  the  same  waybill;  that  the  waybill 
showed  that  O.  was  the  destination  of 
the  car;  that  the  shipment  was  at  own- 
er's risk,  and  at  a  reduced  rate  of  freight. 
Defendant's  agent  testified  that  the  freight 


charged  was  the  established  release  rate 
when  stock  was  shipped  at  owner's  risk. 
Defendant's  printed  tariff  in  force  at  the 
time  showed  that  the  release  rate  was 
much  lower  than  that  charged  when  stock 
was  shipped  at  carrier's  risk.  There  was 
no  evidence  that  plaintiff  made  any  con- 
tract with  defendant  other  than  the  one 
made  by  the  receiving  carrier.  Held, 
that  defendant  accepted  the  terms  of  the 
contract  made  by  the  receiving  carrier, 
and  was  entitled  to  the  benefit  thereof. 
Western  R.  Co.  v.  Harwell,  97  Ala.  341, 
11  So.  781. 

90.   Central   R.,   etc.,   Co.   v.   Bridger,   94 
Ga.  471,   20  S.   E.   349. 
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d.  Amendment,   §   3795. 

B.  Plea  or  Answer,   §§  3796-3797. 

a.  Sufficiency,  §  3796. 

b.  Effect  of   Failure  to   Deny  a   Partnership  Alleged  in   Petition,   §   3797. 

V.  Evidence,  §§  3798-3805. 

A.  Presumptions  and   Burden  of  Proof,   §§  3798-3801. 

a.  In   General,  §  3798. 

b.  As  to  Line  on  Which  Delay  Occurred,  §  3799. 

c.  As   to   Notification   of   Connecting   Carriers   by   Initial   Carrier  as   to    Condi- 

tions  of   Shipping   Contract,    §   3800. 

d.  As   to    Line   on   Which    Injury   or   Loss    Occurred   and   the    Responsibility 

Therefor,  §  3801. 

B.  Admissibility  of  Evidence,   §§  3802-3804. 

a.  In  Action  against  Initial  Carrier,  §   3803. 

b.  In  Action  against  Intermediate  or  Last  Carrier,  §  3803. 

c.  In  Action  against  Initial  and  Connecting  Carriers,  §  3804. 

C.  Weight  and   Sufficiency  of  Evidence,   §   3805. 
VI.  Measure  of  Damages,  §§  3806-3807. 

A.  In  Action  against  Initial  Carrier,  §  3806. 

B.  In  Action  against  Intermediate  or  Last   Carrier,   §  3807. 
VII.  Instructions,  §  3808. 

VITI.  Province  of   Court  and  Jury,   §  3809. 
IX.  Verdici,  §  3810. 
X.  Judgment,  §  3811. 

§  3787.  Rights  of  Action. — An  action  will  lie  by  a  shipper  against  the  ini- 
tial carrier  for  failure  or  refusal  to  transfer  its  cars  to  a  connecting  line  in  ac- 
cordance with  the  terms  of  a  contract  of  through  shipment  made  with  the  ship- 
per.i  While  a  competing  and  connecting  carrier  may  sue  for  damages  to  its 
general  business  by  reason  of  the  refusal  of  another  carrier  to  forward  cars  of 
the  former  containing  shipments  destined  to  points  on  the  latter's  line  the  ship- 
per who  is  damaged  by  the  wrongful  requirement  of  unshipping,  draying  and 
reshipping,  and  by  the  consequent  waste,  delay  and  injury,  also  has  a  right  of 
action  against  the  latter  therefor.^  A  statute  conferring  upon  a  shipper  the 
right  to  demand  of  a  first  carrier  proof  that  loss  of  or  injury  to  freight  addressed 

1.  Action  for  refusal  to  transfer  cars  fuses  to  forward  cars  of  another  carrier, 
to  connecting  line. — Coles  z'.  Central  R.,  — Logan  &  Co.  v.  Central  Railroad,  74 
etc.,   Co.,   82    Ga.   149,   9   S.   E.   127.  Ga.   684,   694. 

2.  Rights  of  action  where  a  carrier  re- 
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to  a  point  beyond  its  line,  where  it  has  been  delivered  to  a  connecting  carrier^ 
did  not  occur  on  its  line,  does  not  prohibit  the  shipper  in  the  first  instance  with- 
out such  demand  from  bringing  an  action  for  damages  for  an  alleged  loss  or 
injury.^  Where  a  shipper  agrees  with  a  common  carrier  for  the  carriage  of 
goods,  and  the  carrier  without  the  direction  of  the  shipper  agrees  for  the  car- 
riage with  another  carrier,  who,  without  the  knowledge  or  direction  of  the  ship- 
per, agrees  for  the  carriage  of  the  goods  with  a  third  carrier,  the  shipper 
may  maintain  an  action  against  the  last  carrier  for  not  delivering  the  goods,, 
and  by  bringing  such  action  he  affirms  the  contract  made  with  such  carrier* 

§  3788.  Jurisdiction  and  Venue. — Where  live  stock  is  injured  by  the 
negligence  of  any  of  the  carriers  having  it  in  charge  between  the  points  of  re- 
ception and  destination,  an  action  may  be  brought  against  the  initial  crrier  in 
the  county  where  the  contract  of  shipment  was ,  made.^  Where  a  connecting 
carrier  receives  live  stock  from  the  initial  carrier  or  an  intermediate  carrier 
without  limiting  its  liability,  it  must  be  assumed  to  have  accepted  the  stock 
under  the  terms  of  the  original  contract  made  with  the  initial  carrier  on  behalf 
of  itself  "and  connecting  lines,"  and,  having  thus  ratified  the  contract,  may  be  sued 
on  it  in  the  county  in  which  it  was  made,  as  if  it  had  originally  signed  the  con- 
tract.'^ A  railroad  company  in  partnership  with  another  company  may  be  sued 
with  the  latter  for  delay  in  transporting  cattle,  in  a  county  in  which  the  latter 
operates  its  road,  though  the  former  does  not  operate  a  road  in  such  county,  nor 
have  an  agent  there.''  Decisions  interpreting  the  peculiar  provisions  of  certain 
statutes  prescribing  the  jurisdiction  or  venue  of  actions  against  connecting  car- 
riers will  be  found  in  the  appended  note.* 


3.  Effect  of  statute  upon  shipper's  right 
of  action. — St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Givney,  19  Okla.  361,  91  Pac.  693,  con- 
struing   St.    1893,    §    511. 

4.  Right  of  shipper  to  sue  last  carrier. 
—Sanderson  v.  L,amberton  (Pa.),  6  Bin. 
129. 

5.  Action  may  be  brought  in  county 
where  contract  of  shipment  was  made. — 
Illinois  Cent.  R.  Co.  v.  Curry,  106  S.  W. 
294,   32   Ky.   L.    Rep.   513. 

6.  Pittsburgh,  etc.,  R.  Co.  v.  Viers,  113 
Ky.  526,  68  S.  W.  469,  24  Ky.  L.  Rep. 
356. 

7.  Where  suit  may  be  brought  where 
carriers  are  partners. — San  Antonio,  etc., 
R.  Co.  V.  Graves  (Tex.  Civ.  App.),  49  S. 
W.    1103. 

8.  Statutes  prescribing  jurisdiction  or 
venue  interpreted. — In  Georgia  the  venue 
of  a  suit  against  a  railroad  company,  un- 
der Civ.  Code  1895,  §§  2317,  2313,  for 
damages  for  failure  to  trace  freight 
which  is  to  be  conveyed  by  two  or  more 
common  carriers,  and  to  give  the  ship- 
per, consignee,  or  their  assigns  written 
information  as  to  when,  where,  how,  and 
by  which  carrier  the  freight  was  lost, 
damaged,  or  destroyed,  and  the  names  of 
the  parties  and  their  official  position,  if 
any.  by  whom  the  truth  of  facts^  set  out 
in  the  information  can  be  established,  is 
under  the  Constitution,  Civ.  Code,  1895, 
§  5874,  the  county  where  the  principal^  of- 
fice or  place  of  business  of  the  initial 
carrier  is  located.  McCall  v.  Central, 
etc.,  R.  Co.,  48  S.  E.  157,  120  Ga.  603. 

In   Texas,   jurisdiction    over   a    foreign 


railway  company  operating  a  part  of  its 
road  in  the  state  in  an  action  against  it 
and  a  domestic  company  for  damages  tO' 
live  stock  delivered  to  the  domestic  cor- 
poration for  through  transportation  over 
it  and  the  lines  of  the  foreign  company, 
can  not  be  sustained  under  Rev.  St.  1895, 
art.  1194,  subd.  4,  providing  that  no  per- 
son who  is  an  inhabitant  of  the  state 
shall  be  sued  out  of  the  county  of  his- 
domicile,  except  that,  where  there  are 
two  defendants  residing  in  different 
counties,  the  suit  may  be  brought  in  any 
county  where  any  of  the  defendants  re- 
side, where  the  suit  was  not  brought  in 
the  county  of  the  domicile  of  the  de- 
mestic  company  within  article  4378,  de- 
claring that  the  public  office  of  a  railroad 
corporation  shall  be  considered  its  dom- 
icile. St.  Louis,  etc.,  R.  Co.  v.  McKnight, 
99    Tex.    289,    89    S.    W.    755. 

The  Texas  statute.  Laws  1899,  p.  214,. 
c.  135,  provides  that,  when  any  freight 
has  been  transported  over  two  or  more 
railroads  operating  any  part  of  their 
roads  in  Texas  and  having  an  agent 
there,  suit  may  be  brought  in  any  county 
in  which  either  of  the  roads  extends  or 
is  operated.  A  foreign  railway  company 
refused  to  receive,  as  connecting  carrier,, 
a  shipment  of  live  stock  delivered  to  a 
domestic  company  as  initial  carrier  un- 
der a  contract  for  through  shipment. 
Held,  in  a  suit  against  the  domestic  and 
foreign  companies  for  damages  to  the 
shipment,  brought  in  a  county  in  which 
the  domestic  company  operated  a  line  of 
road,   that   the   court   did   not   have   juris- 


§§  3789-2791  carriers.  3388 

§§  3789-3791.  Parties— §  3789.  By  Whom  or  in  Whose  Name  Ac- 
tion May  Be  Brought. — The  owner  of  a  ship  can  not  recover  from  a  connecting 
railway  carrier  for  the  detention  of  his  vessel  at  the  railway's  terminal  wharf, 
in  consequence  of  the  latter's  refusal  for  some  days  to  receive  the  cargo,  where 
he  discloses  by  his  declaration  that  such  ship  was  under  charter  with  a  third 
person,  not  a  party  to  the  suit,  to  deliver  her  cargo  to  defendant,  and  that  the 
latter  was"  under  contract  with  such  third  person  there  to  receive  the  cargo, 
and  to  carry  it  further,  as  in  such  case  the  charterer  alone  can  sue  for  the  breach 
of  duty. 9  An  action  against  a  common  carrier  for  failure  to  comply  with  an  ap- 
plication to  trace  freight  and  give  the  information  required  by  the  Georgia 
"Tracing  Act"  brought  in  the  name  of  the  shipper  is  well  brought,  even  though 
it  appears  that  the  shipper  is  not  the  owner  of  the  goods. ^" 

§  3790.  Against  Whom  Action  May  Be  Brought — Joinder. — An  ac- 
tion for  loss  of  a  part  of  a  shipment  may  be  properly  brought  in  tort  jointly 
against  a  connecting  and  terminal  carrier  of  the  goods. ^^  In  an  action  against 
an  initial  carrier  for  injuries  to  live  stock,  all  the  connecting  carriers  against  whom 
it  is  sought  to  recover  damages  may  be  made  parties  defendant. ^^  Where  a 
contract  provides  for  the  carriage  of  live  stock  from  the  point  of  shipment  to 
destination  at  a  stipulated  price,  but  it  also  specifies  that  the  initial  carrier  shall 
carry  the  stock  over  its  line  to  C,  and  thence  forward  ii  by  connecting  carrier 
to  destination,  the  two  carriers  participating  in  the  shipment  are  properly  joined 
in  one  action  for  damages  caused  by  the  negligent  manner  in  which  the  stock 
is  handled  during  transportation,  though  the  liability  of  each  carrier  is  limited 
to  its  own  line.i^  The  Texas  statute  does  not  authorize  a  suit  against  two  rail- 
road companies  not  acting  under  a  joint  contract  for  the  distinctly  separate 
wrong  of  one  merely  because  property  has  been  transported  over  the  connecting 
lines  of  the  two.^-* 

§  3791.   Necessary  Parties. — Where  an  intermediate  carrier  is  sued  for 

diction  over  the  foreign  company,  though  may  be  brought. — Freeman  v,  Louisville, 

it   operated   a   part   of  its   road   in   Texas,  etc.,  R.  Co.,  33  Fla.  430,  13  So.  893. 

within   the   statute,   by   operating  its   pas-  10.   Central,    etc.,    R.    Co.    v.    Murphey, 

senger  trains  into  Texas  to  the  passenger  110    Ga.    863,    43    S.    E.    365,    60    L,.    R.   A. 

depot  of  a  domestic  company;   the  juris-  S17,  construing  "Tracing  Act,"  Civil  Cod^ 

diction   of   the   court  being  not  alone   de-  §§   3317,   3318. 

pendent    on   the   fact   that   it    operated   a  11.   Against  whom   action   for    loss    of 

part  of  its  road  in  Texas,  but  also  on  the  part    of     goods    may   be    brought. — New 

fact    that    the    shipment    had   been    trans-  York,    etc.,   Transp.    Line   v.    Baer   &   Co., 

ported    by      the    foreign    company.        St.  84  Atl.  351,   118   Md.   73. 

Louis,  etc.,  R.   Co.  v.  McKnight,  99  Tex.  12.    Connecting  carriers   may  be  joined 

389,  89  S.  W.  755.  in   action   against   initial   carrier. — Illinois 

Where  a'  passenger  is  carried  over  two  Cent.    R.    Co.    v.    Curry,    33    Ky.    L.    Rep. 

railroad   lines,  and  injured  on  the  second  513,   106   S.  W.   294. 

thereof,  the  cause  of  action  therefor  13.  Contract  authorizing  joinder  of 
arises  but  of  the  transportation  or  con-  carriers  participating  in  shipment. — Cin- 
tract  in  relation  thereto,  so  that  under  cinnati,  etc.,  R.  Co.  v.  Greening,  100  S. 
the  provision  of  the  Texas  statute,  Act  W.  835,  30  Ky.  L.  Rep.  1180. 
March  13,  1905  (Laws  1905,  p.  29,  c.  35),  14.  Texas  statute  construed.— Texas, 
the  action  therefor  may  be  brought  etc.,  R.  Co.  v.  Lynch,  97  Tex.  35,  75  S. 
against  the  companies  in  a  county  in  W.  486,  construing  Act  May  30,  1899 
which  either  company  operates  or  has  an  (Laws  1899,  p.  214,  c.  135),  which  pro- 
agent.  Texas  Cent.  R.  Co.  v.  Marrs,  100  vides  that,  whenever  any  freight  or  other 
Tex.  530,   101  S.  W.  1177.  property   has   been    transported   over  two 

An  action  against  a  connecting  carrier,  or  more   railroads   operating  any  part  of 

refusing     to     honor   a   return     ticket    and  their    roads    in   Texas,    suit     for   loss     or 

ejecting   passenger   from   train,    is    a   suit  damage  thereto,  or  other  cause  of  action 

for    personal    injuries    within    the    Texas  connected     therewith    or    arising     out   of 

statute,  act  of  1901,  p.  31,  ch.  37,  prescrib-  such    transportation    or    contract    in    rela- 

ing    the    venue    of    such    actions.      Texas,  tion      thereto,    may    be     brought    against 

etc.,   R.    Co.   V.   Lynch,   97   Tex.   35,   75    S.  any   one   or   all   of   such   railroads   in   any 

W.  486,  reversing  73   S.  W.  65.  county  in   which   either  of  such   railroads 

9.  By  whom  or  in  whose  name  action  extends   or  is   operated. 
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loss  of  freight  on  its  line,  it  can  not  complain  because  the  initial  carrier  also 
liable  is  not  made  a  party  defendant. ^^  Where  suit  is  brought  against  a  railroad 
company  which  operates  another  railroad  under  lease  for  a  refusal  to  receive 
goods  and  transport  them  over  the  line  so  operated  by  it,  there  is  no  necessity 
to  make  the  lessor  a  party  defendant  to  the  action ;  and  there  is  no  error  in  re- 
fusing to  dismiss  the  case  because  service  has  not  been  perfected  on  the  lessor 
company.!" 

§§  3792-3797.  Pleading— §§  3792-3795.  Declaration,  Petition,  or 
Complaint. — §  3792.  Essential  Averments. — In  an  action  against  a  con- 
necting carrier,  or  against  connecting  carriers,  the  declaration,  petition  or  com- 
plaint must  aver  facts  sufficient  to  show  a  cause  of  action  against  the  defendant 
or  defendants.!'       In  suing  the  last  of  several  connecting  carriers  for  a  loss,  it 


15.  Initial  carrier  not  a  necessary  party 
to  suit  against  intermediate  carrier  for 
loss  of  freight. — Lacey  v.  Oregon  R.,  etc., 
Co.,  63  Ore.  596,  128  Pac.  999. 

16.  In  action  against  lessee  of  railroad 
lessor  not  a  necessary  party. — Central 
R.  Co.  V.  Logan  &  Co.,  77  Ga.  804,  2  S. 
E.   465. 

17.  Pleading  must  aver  facts  sufficient 
to  show  a  cause  of  action. — Hempstead 
V.  New  York  Cent.  R.  Co.  (N.  Y.),  28 
Barb.    485. 

To  enable  a  plaintiff  to  recover  against 
a  railroad  company  under  the  New  York 
Railroad  Act,  §  53  (  1  Rev.  St.  [4th  Ed.] 
p.  1240),  providing  that,  "whenever  two 
or  more  railroads  are  connected  together, 
any  company  owning  either  of  said  roads 
receiving  freight  to  be  transported  on 
the  line  of  either  of  said  roads  so  con- 
nected, shall  be  liable  as  common  car- 
riers for  the  delivery  of  such  freight  at 
such  place,  against  a  company  not  other- 
wise liable,  his  complaint  must  aver  the 
facts  required  to  constitute  the  liability. 
Hempstead  v.  New  York  Cent.  R.  Co. 
(N.    Y.),    28    Barb.    485. 

Pleadings  held  to  state  a  cause  of  ac- 
tion.— Plaintiff  alleged  delivery  of  a  car 
load  of  sheep  to  defendant,  a  common 
carrier,  for  transportation  under  a  live 
stock  contract  requiring  safe  delivery  to 
defendant's  connecting  carrier;  that  de- 
fendant did  not  safely  carry  the  stock, 
but,  by  reason  of  defendant's  negligence 
and  that  of  its  connecting  carrier,  plain- 
tiff's stock  was  not  delivered,  but  that 
another  car  load  containing  other  and 
less  valuable  sheep  was  delivered  to  the 
consignee  as  and  for  plaintiff's  stock. 
Plaintiff  also  alleged  that  the  bill  of  lad- 
ing required  the  shipper  to  be  at  his  sole 
risk  and  expense  of  caring  for  the  stock 
during  transportation,  but  that  defend- 
ant waived  such  provision  by  refusing  to 
permit  plaintiff  to  perform  such  service 
and  assuming  such  duty  itself,  and  that 
after  notice  defendant  made  no  proof 
that  the  loss  did  not  occur  while  the 
sheep  were  in  defendant's  care.  Held, 
that  such  declaration  stated  a  cause  of 
action.  Norfolk,  etc.,  R.  Co.  v.  Suther- 
land, 54  S.   E.  465,  105  Va.  545. 

A    petition    alleged    that    plaintiff    pur- 


ohased  a  through  ticket  over  connecting 
lines;  that  upon  arrival  at  the  junction 
point,  she  was  obliged  to  await  the  con- 
necting train,  and  was  told  by  the  em- 
ployees of  both  companies  to  enter  the 
waiting  room,  which  she  did;  that  it 
was  necessary  to  wait  several  hours,  and 
that  while  so  waiting  the  employees  in 
charge  of  the  waiting  room  ordered  and 
forced  her  to  leave  it  at  night,  and 
closed  and  locked  it;  that  she  was  thereby 
exposed  to  a  storm  and  made  sick. 
Held,  that  the  petition  set  out  a  cause 
of  action  in  tort  against  both  companies. 
Riley  v.  Wrightsville,  etc.,  R.  Co.,  65  S. 
E.  890,  133  Ga.  413,  24  L.  R.  A.,  N.  S., 
379,    18   Am.   &   Eng.    Ann.    Cas.   208. 

Under  the  Gerogia  statute.  Civ.  Code, 
§§  2317,  2318,  providing  that,  when  freight 
to  be  conveyed  by  several  carriers  is  lost, 
any  connecting  carrier,  on  application  by 
shipper  or  consignee,  shall  trace  such 
freight,  and  inform  the  applicant  by 
which  carrier  it  was  lost,  and  making  it 
liable,  on  failure  to  trace  such  freight, 
as  if  the  loss  had  occurred  on  it=  line,  a 
petition  averring  the  loss  of  freight 
shipped  by  certain  carriers,  and  the  fail- 
ure of  the  carrier  at  destination  to  trace 
it  after  verbal  application  of  the  ship- 
per, states  a  cause  of  action  against  such 
carrier  for  the  value  of  such  loss  of 
freight.  Savannah,  etc.,  R.  Co.  v.  Hardin, 
35    S.    E.    681,    110    Ga.    433. 

A  complaint  against  a  common  carrier, 
alleging  that  plaintiff  claimed  of  defend- 
ant $1,000  for  loss  and  injury  to  goods 
delivered  to  a  connecting  carrier,  operat- 
ing with  defendant  a  through  route  to 
destination;  that  defendant  did  not  de- 
liver the  goods  to  plaintiff,  who  was 
consignee,  in  good  and  proper  condition, 
or  in  the  condition  they  were  in  when 
received  by  it;  and  that  such  goods,  when 
delivered  to  plaintiff,  were  badly  broken, 
injured,  and  damaged,  and  a  large  part 
thereof  wholly  unlit  for  use,  etc. — was 
substantially  in  the  form  prescribed  by 
the  Alabama  statute,  Code  1896,  p.  946, 
No.  15,  and  was  not,  therefore,  demur- 
rable. Walter  v.  Alabama,  etc.,  R.  Co., 
39    So.    87,   142    Ala.   474. 

Pleadings  held  not  to  state  a  cause  of 
action. — A    petition    in    a    suit    against    a 
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is  necessary  to  allege  that  the  carriers  were  joint  contractors,  or  that  the  prop- 
erty was  delivered  to  and  received  by  the  defendant.^* 

§  3793.  Alternative  Averments. — ^ Where  the  complaint  in  an  action 
against  a  carrier  for  injuries  to  live  stock  charges  alternatively  that  it  was  ei- 
ther the  duty  of  defendant,  the  initial  carrier,  to  transport  the  stock  to  destina- 
tion on  its  own  lines,  or  to  deliver  the  stock  at  some  unidentiiied  point  to  a  con- 
necting carrier  having  a  direct  route  from  the  junction  point  to  destination,  and 


railroad  company  alleged  that  the  goods 
of  plaintiff  had  been  delivered  to  another 
carrier,  who  delivered  them  to  defendant, 
and  that  the  time  consumed  in  the  trans- 
portation from  the  initial  point  was  so 
unreasonable  that  the  goods  were  dam- 
aged by  delay.  It  was  not  alleged  that 
the  delay  occurred  on  the  line  of  the  de- 
fendant, or  that  the  goods  were  received 
by  it  in  good  order.  Held,  that  the  pe- 
tition was  defective,  whether  attempting 
to  set  forth  a  cause  of  action  under  the 
common  law  or  under  the  statutory  lia- 
bility imposed  on  the  last  carrier  in  a 
line  of  connecting  carriers.  Southern  R. 
Co.  V.  Gardner,  56  S.  E.  454,  127  Ga.  320. 
See,  also.  Western,  etc..  Railroad  v.  Ex- 
position Cotton  Mills,  81  Ga.  522,  7  S. 
E.    916,   2   L.    R.   A.   102. 

In  an  action  against  a  railroad  com- 
pany for  the  detention  of  a  car  of  fur- 
niture after  tender  of  freight  charges,  the 
petition  alleged  that  the  furniture  was 
delivered  to  a  certain  railroad  company, 
and  that  such  company  executed  a  bill  of 
lading  therefor,  by  which  it  agreed  to 
transport  the  furniture  to  a  specified 
place  on  defendant's  road;  that  such  com- 
pany and  defendant  were  engaged  in  the 
business  of  transporting  freight  for  hire; 
and  by  the  contract,  as  set  out  in  the  bill 
of  lading,  both  agreed  to  transport  the 
furniture  from  the  place  of  shipment  to 
its  destination.  Held,  that  such  ^  com- 
plaint was  insufficient,  in  that  it  did  not 
allege  a  partnership,  or  that  defendant 
executed  the  bill  of  lading,  or  authorized 
anv  one  to  do  so  for  it.  Miller  v.  Texas, 
etc.,   R.   Co.,   S3   Tex.   518,   18   S.  W.   954. 

A  carrier  by  railroad  made  a  written 
contract  with  a  shipper  for  the  transpor- 
tation of  horses  over  its  own  and  a  con- 
necting line,  of  which  it  was  not_  the 
agent,  and  in  making  up  the  total  freight, 
which  the  shipper  prepaid,  allowed  less 
for  the  carriage  over  the  connecting  line 
than  by  the  tariff  of  the  latter  it  should 
have  done;  and  the  connecting  carrier, 
upon  the  arrival  of  the  horses  at  their 
destination,  refused  to  deliver  them  un- 
less the  additional  freight  was  paid  to  it 
by  the  shipper.  Held,  in  an  action  against 
the  connecting  carrier  that  the  shipper 
was  not  entitled  to  go  to  the  jury  on  al- 
legations of  unreasonable  delay  in  the 
transportation,  and  of  detention  of  the 
horses  upon  the  cars,  there  being  no  evi- 
dence of  such  delay  after  their  arrival, 
and  the  consequences  of  their  subsequent 
detention  being  alleged  only  as  a  matter 


of  aggravation  of  a  wrongful  refusal  to 
deliver  them,  and  that,  the  refusal  to  de- 
liver the  horses  being  rightful,  negli- 
gence, if  any,  in  the  care  of  them  while 
detained,  could  not  be  relied  upon  as  a 
substantive  cause  of  action.  Crossan  v. 
New  York,  etc.,  R.  Co.,  149  Mass.  196, 
21  N.  E.  367,  3  L.  R.  A.  766,  14  Am.  St. 
Rep.  408. 

Petition  insufficient  to  support  an  ac- 
tion against  last  carrier. — Sheep  shipped 
from  a  state  quarantined  for  scabies  in 
sheep  under  Act  Cong.  March  3,  1905,  c. 
1496,  §  1,  33  Stat.  1264  [U.  S.  Comp.  St. 
Supp.  1905,  p.  617],  were  before  shipment 
inspected  by  a  government  inspector  and 
certified  to  be  free  from  the  disease,, 
pursuant  to  section  2  and  a  rule  of  the 
Secretary  of  Agriculture;  and  such  cer- 
tificate was  delivered  to  the  railroad  com- 
pany to  accompany  the  sheep  as  required 
by  that  rule.  The  sheep,  after  being 
transported  by  two  connecting  com- 
panies, were  delivered  to  a  stockyards 
company  where,  the  certificate  being  lost, 
they  were  detained  and  subjected  to  a. 
certain  treatment.  In  an  action  to  re- 
cover for  damage  to  the  sheep  from  this 
detention  and  treatment,  the  petition  al- 
leged that  plaintiffs  did  not  know  by 
which  of  the  companies  the  certificate 
was  lost,  but  "that  it  was  lost  by  the  neg- 
ligence of  all  of  the  defendants;"  and, 
though  it  was  alleged  that  the  sheep 
were  delivered  to  the  company  delivering 
them  to  the  stockyards  company,  yet  it 
was  not  alleged  that  the  certificate  was 
delivered  to  it.  Held,  that  the  petition 
must  be  taken  to  charge  that  the  certifi- 
cate was  lost  before  it  reached  the  rail- 
road company  delivering  the  sheep  to  the 
stockyards  company,  and  hence  failed  to- 
show  that  the  railroad  company  was  in 
any  way  chargeable  for  its  loss.  Wake- 
field V.  Chicago,  etc.,  R.  Co.,  104  S.  W. 
778,   31   Ky.   E.   Rep.   1108. 

The  charge  that  the  loss  of  the  cer- 
tificate was  due  to  the  negligence  of  all 
defendants  was  insufficient  to  support  an 
action  against  the  railroad  company  de- 
livering the  sheep  to  the  stockyards  com- 
pany; for,  by  its  contract,  it  was  not  re- 
sponsible for  the  negligence  of  other  rail- 
road companies.  Wakefield  v.  Chicago, 
etc.,  R.  Co.,  104  S.  W.  778,  31  Ky.  L.  Rep. 
1108. 

18.  Essential  allegations  in  suit  against 
last  carrier. — Chesapeake,  etc.,  R.  Co.  v. 
Stock  &  Sons,  104  Va'.  97,  105,  51  S.  E. 
161. 
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that  the  loss  resulted  from  defendant's  failure  to  perform  the  carriage  itself, 
or  from  its  failure  to  forward  the  consignment  by  a  connecting  carrier  having  a 
direct  route,  such  alternative  averments  do  not  constitute  a  statement  of  either 
cause  of  action,  and  the  complaint  is  demurrable. ^^ 

§  3794.  Correspondence  between  Allegations  and  Proof. — In  an  ac- 
tion against  a  connecting  carrier,  or  against  connecting  carriers,  the  proof  must 
correspond  with  the  allegations  in  the  declaration  or  complaint,  and  a  material 
variance  is  fatal. 2" 

§  3795.  Amendment. — In  an  action  against  a  connecting  carrier  the  plain- 
tiff can  not  by  an  amendment  to  his  pleading  add  a  new  and  distinct  cause  of 
action. 21  Where  a  declaration  in  an  action  against  a  railroad  company  for 
damages  to  property  shipped  over  the  railroad  of  another  company,  and  thence 
over  the  defendant's  railroad,  alleges  that  they  are  "connecting  roads  run  and 
managed"  by  the  initial  carrier,  it  is  amendable  by  striking  such  allegation.^^ 

§§  3796-3797.  Plea  or  Answer— §  3796.  Sufficiency.— Certain  pleas 
in  actions  against  connecting  carriers  which  have  been  held  sufficient  as  against 
a  demurrer,  or  to  have  been  erroneously  overruled  by  the  court,  will  be  foimd 
in  the  appended  note.^s 


19.  Alternative  averments. — Louisville, 
etc.,  R.  Co.  V.  Duncan,  34  So.  988,  137 
Ala.   446. 

20.  Fatal  variance  between  allegations 
and  proof. — Where  the  complaint,  in  an 
action  against  an  intermediate  carrier,  al- 
leges that  it  contracted  to  carry  goods 
to  their  destination,  and  that  proof  shows 
that  the  initial '  carrier  contracted  to 
carry  them  there,  and  made  arrangements 
with  the  intermediate  carrier  to  carry 
them  to  the  end  of  its  line  only,  there  is 
a  fatal  variance.  Alabama,  etc.,  R.  Co.  v. 
Mount  Vernon  Co.,  84  Ala'.  173,  4  So. 
356. 

Where  the  complaint  claims  damages 
of  a  carrier  for  injuries  to  cattle  trans- 
ported over  its  road  under  a  written  con- 
tract, which  bound  defendant  to  deliver 
safely  at  the  terminus  of  its  road  to  the 
next  connecting  company,  while  the  proof 
shows  that  the  cattle,  having  been  safely 
carried  to  the  terminus  of  defendant's 
road,  and  there  delivered  to  the  next  con- 
necting road,  were  then  put  into  unfit 
cars,  in  violation  of  the  promise  of  de- 
fendant's depot  agent  that  the  cars  should 
not  be  changed,  and  were  afterwards  in- 
jured before  reaching  their  destination, 
even  if  defendant  is  liable  for  the  prom- 
ise of  its  agent,  there  is  a  fatal  variance 
between  allegations  and  proof.  Ala- 
bama, etc.,  R.  Co.  V.  Thomas,  83  Ala. 
343,   3   So.   802. 

No  variance  between  allegation  and 
proof. — Where  the  declaration  in  an  ac- 
tion against  a  carrier  for  delay  in  the  de- 
livery of  a  car  load  of  corn  referred  to 
the  initial  carrier's  car  19588,  to  give  a 
correct  description  of  the  bill  of  lading, 
there  was  no  variance  between  the  dec- 
laration and  the  evidence  disclosing  that 
the  corn  was  transported  in  the  connect- 
ing carrier's  car  24734.     Johnson  &  Co.  v. 


Central   Vermont    R.    Co.,    84   Vt.   486,    79 
Atl,  1095. 

21.  Amendment  properly  rejected  as 
seeking'  to  add  a  new  and  distinct  cause 
of  action. — The  original  declaration  be- 
ing for  damages  to  plaintifif's  property 
shipped  over  defendant's  railroad,  with 
no  allegation  that  defendant  received  the 
same  from  a  connecting  railroad  as  in 
good  order,  and  this  court  having  held 
that  evidence  to  show  that  the  property 
was  damaged  on  a  connecting  railroad 
before  defendant  received  it,  was  admis- 
sible, an  amendment  to  the  effect  that 
defendant  had  received  it  as  in  good  or- 
der from  the  connecting  railroad  was 
properly  rejected  as  seeking  to  add  a  new 
and  distinct  cause  of  action.  The  orig- 
inal action  was  upon  a  common  law  lia- 
bility, the  amendment  upon  a  statutory 
liability.  Exposition  Cotton  Mills  v. 
Western,  etc.,  R.  Co.,  83  Ga.  441,  10  S. 
E.  313. 

22.  Declaration  held  amendable. — South- 
western  Railroad  v.   Bryant,   67   Ga.  213. 

23.  Plea  not  demurrable  for  failure  to 
allege  performance  of  duties  not  specified 
in  contract. — Two  counts  in  a  complaint 
charged  the  failure  to  deliver  a  car  load 
of  lumber  shipped  over  the  carrier's  line, 
and  another  count  charged  failure  to  de- 
liver within  a  reasonable  time.  Defend- 
ant in  a  special  plea  alleged  that  the  lum- 
ber was  shipped  to  a  place  not  on  its 
line,  that  it  was  agreed  between  the  par- 
ties that  defendant's  liability  should 
cease  on  delivery  of  the  lumber  to  a  con- 
necting carrier,  which  it  did  to  a  carrier 
specified,  and  that  the  shipment  sustained 
no  damages  while  in  possession  of  de- 
fendant. Held,  that  the  plea  was  not  de- 
murrable for  failure  to  show  that  the  con- 
necting carrier  carried  the  lumber  to  its 
destination,    or    that   defendant   was    noti- 
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§  3797.   Effect  of  Failure  to  Deny  a  Partnership  AUeg^ed  in  Petition. 

— Where  in  an  action  against  connecting  carriers,  a  defendant,  in  its  answer, 
does  not  deny  a  partnership  with  its  codefendant,  alleged  in  the  petition,  it 
can  not  object  to  the  joinder,  nor  to  any  judgment  against  it  which  is  warranted 
by  the  evidence  against  its  codefendant.^* 

§!§  3798-3805.  Evidence— §§  3798-3801.  Presumptions     and    Bur- 
den of  Proof — §  3798.  In  General.— Where   Shipper  Alleges   Contract 


fied  of  the  delivery  of  the  lumber  to  the 
connecting  carrier  or  of  its  arrival,  as  no 
duties  of  that  kind  were  specified  in  the 
contract  alleged.  McNeill  v.  Atlantic 
Coast  Line  R.  Co.,  161  Ala.  319,  49  So. 
797. 

Plea  not  demurrable  for  failure  to  set 
out  specific  contract  of  shipment. — A  car- 
rier was  charged  in  one  count  in  the  com- 
plaint with  a  failure  to  deliver  a  car  load 
of  lumber  shipped  by  plaintiff,  and  in 
another  count  was  charged  v/ith  a  failure 
to  deliver  within  a  reasonable  time.  De- 
fendant alleged  that  the  shipment  was  to 
a  point  not  on  its  line,  and  that  it  was 
agreed  in  a  contract  of  shipment  that  de- 
fendant's liability  should  cease  when  it 
delivered  the  lumber  to  the  connecting 
carrier,  and  that  it  so  delivered  the  lum- 
ber to  the  connecting  carrier.  Held,  that 
defendant's  plea  was  not  demurrable  for 
failure  to  attach  as  an  exhibit  or  set  out 
the  specific  contract  of  shipment  alleged, 
as  the  contract  was  not  alleged  to  be  in 
writing,  and  it  was  not  necessary  for  the 
contract  to  be  in  writing.  McNeill  v.  At- 
lantic Coast  Line  R.  Co.,  161  Ala.  319,  49 
So.   797.       -^ 

Plea  not  demurrable  for  failure  to  al- 
lege delivery  of  bill  of  lading  contempo- 
raneous with  receipt  of  goods. — Where, 
in  an  action  against  the  delivering  car- 
rier for  injuries  to  goods,  defendant  spe- 
cially pleaded  that  the  goods  were  de- 
livered to  a  transportation  company  in  B. 
for  transportation  to  M.,  and  that  the 
receiving  carrier  issued  its  bill  of  lading 
for  the  goods,  stipulating  for  exemption 
from  liability  for  tire,  and  that  the  prop- 
erty was  damaged  or  destroyed  by  fire 
through  no  fault  or  negligence  on  de- 
fendant's part,  such  plea  was  not  de- 
murrable for  failure  to  allege  the  receipt 
of  the  bill  of  lading  by  the  shipper  prior 
to,  or  contemporaneous  with,  the  receipt 
of  the  goods  by  the  carrier;  such  con- 
temporaneous delivery  of  the  bill  of  lad- 
ing being  presumed,  in  the  absence  of  an 
allegation  to  the  contrary  in  a  replication 
to  the  plea'.  Southern  R.  Co.  v.  Levy,  39 
So.   95,   144   Ala.    614. 

Plea  held  a  practical  denial  that  de- 
fendant acquiesced  in  or  acted  on  al- 
leged contract  of  shipment. — In  an  ac- 
tion against  several  alleged  connecting 
carriers  for  breach  by  the  last  carrier 
of  the  conditions  of  a  contract  of  ship- 
ment requiring  the  carriers  to  furnish 
plaintiff,  a  shipper,  return  transportation, 
defendant  filed  a  plea  of  privilege  setting 


up  that  it  was  not  a  resident  of  the 
county  where  the  suit  was  brought;  de- 
nying that  any  partnership  existed  be- 
tween it  and  the  other  roads,  or  that  it 
acted  jointly  with  any  other  company  in 
the  transportation  of  the  stock,  and  spe- 
cifically averred  that  it  undertook  and 
contracte3  to  transport  the  same  from 
the  connecting  point  to  its  destination, 
and  nothing  further.  Held  a  practical  de- 
nial that  it  acquiesced  in  or  acted  on  the 
alleged  contract,  and  that  it  was  error  to 
overrule  the  plea,  and  force  defendant 
to  trial.  Texas,  etc.,  R.  Co.  v.  Lynch,  7i 
S.   W.    486,   97   Tex.    35. 

24.  Effect  of  failure  to  deny  partner- 
ship alleged  in  petition. — Gulf,  etc.,  R. 
Co.  V.  Edloff,  89  Tex.  454,  34  S.  W.  414, 
35  S.  W.  144,  affirming  34  S.  W.  410;  In- 
ternational, etc.,  R.  Co.  V.  Tisdale,  74 
Tex.  8,  11  S.  W.  900,  4  L.  R.  A.  545;  Bay- 
lor County  V.  Craig,  69  Tex.  330,  6  S.  W. 
305. 

Where  petition  in  an  action  against  a 
railroad  company  for  dam.ages  for  negli- 
gence and  delay  in  transportation  of 
stock  alleges  partnership  between  con- 
necting carriers  and  such  partnership  is 
not  denied  on  oath  as  required  by  stat- 
ute, partnership  will  be  taken  as  admitted. 
Atchison,  etc.,  R.  Co.  v.  Grant,  6  Tex. 
Civ.  App.  674,  26  S.  W.  286,  affirmed  in 
93   Tex.  699,  no   op. 

Plea  held  not  to  deny  a  partnership.-- 
Allegations  of  defendant's  plea  that  "this 
defendant  *  *  *  is  a  separate,  dis- 
tinct, and  independent  line  of  what  is 
known  as  the  'S.  F.  Route,'  and  the 
rights,  liabilities,  and  earnings  of  this  de- 
fendant are  entirely  distinct  and  inde- 
pendent from  the  rights,  liabilities,  and 
earnings  of  co-defendant.  This  defend- 
ant says,  furthermore,  *  *  *  that  its 
undertaking,  obligation,-  and  liability  with 
respect  to  plaintiff's  shipment  involved 
in  this  suit  is  altogether  separate,  dis- 
tinct, and  independent  from  that  of  its 
co-defendant;  *  *  *  that  defendant  re- 
ceived no  part  whatever  of  the  freight 
charges  accruing  in  consequence  of  said 
shipment  from  *  *  *  jq  *  *  *; 
that  it  delivered  the  said  car  of  fixtures 
to  its  co-defendant,  *  *  *  and  that 
thereafter  it  had  nothing  further  to  do 
with  said  shipment," — do  not  deny  the 
existence  of  a  partnership  with  its  co- 
defendant  at  the  date  of  the  contract  of 
shipment.  Gulf,  etc.,  R.  Co.  v.  Edloff,  89 
Tex.  454,  34  S.  W.   414,   35   S.  W.  144. 
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for  Through  Transportation. — Where  a  shipper,  in  an  action  to  recover  for 
delay  in  the  shipment  alleges  the  making  of  special  contracts  by  the  terms  of 
which  the  initial  carrier  obligated  itself  to  transport  the  freight  within  a  rea- 
sonable time  to  its  destination  beyond  the  terminus  of  its  line,  the  burden  is  on  the 
shipper  to  prove  his  case  as  laid,  especially  where  it  appears  that  the  delay 
complained  of  occurred  on  one  of  the  connecting  lines. -^  But  where  in  an  ac- 
tion against  a  carrier  for  injuries  to  a  shipment  of  live  stock,  the  shipper  alleges 
that  the  carrier,  in  co-operation  with  another  carrier,  operated  a  line  of  railway 
from  the  place  of  shipment  to  the  point  of  destination,  and  testifies  to  an  agree- 
ment with  the  agent  of  the  carrier  for  a  through  shipment  to  the  point  of  desti- 
nation, and  the  agent  does  not  deny  the  testimony,  a  presumption  arises  that  the 
carrier  had  control  of  the  line  for  purposes  of  shipment  to  the  point  of  desti- 
nation. ^^ 

Presumption  of  Receipt  of  Entire  Shipment  from  Receipt  of  Portion 
Thereof. — A  connecting  carrier  which  has  received  a  portion  of  a  single  ship- 
ment is  presumed  to  have  received  the  entire  shipment. ^'J' 

Presumption  That  Last  Carrier  Received  Goods  under  Obligations  Im- 
posed by  Law  on  Common  Carriers. — Where  goods  are  delivered  to  an  ex- 
press company,  who  delivers  them  to  another  express  company  to  be  transported 
to  the  place  of  destination,  and  while  in  custody  of  the  last  company  they  are 
lost,  in  the  absence  of  any  proof  to  the  contrary,  the  last  company  will  be  pre- 
sumed to  have  received  them  for  transportation  to  the  owner  under  such  obliga- 
tions as  the  law  imposes  on  common  carriers  who  do  not,  by  contract,  limit  their 
liability.28 

§  3799.  As  to  Line  on  Which  Delay  Occurred. — Where  in  the  course  of 
the  carriage  of  goods  by  connecting  carriers  there  is  delay,  in  an  action  for  the 
damages  resulting  therefrom,  or  for  the  statutory  penalty  prescribed  therefor, 
the  burden  is  upon  the  initial  carrier  to  show  that  the  delay  did  not  occur  on  its 
line,  or  that  it  occurred  on  the  line  of  a  subsequent  carrier. ^^  In  an  action  against 
an  intermediate  connecting  carrier  for  delay  in  transportation,  the  burden  of 
proof  is  on  complainant  to  show  that  the  delay  occurred  on  defendant's  road.^** 

§  3800.  As  to  Notification  of  Connecting  Carriers  by  Initial  Carrier 
as  to  Conditions  of  Shipping  Contract. — Where  a  railroad  company  receives 

25.  Burden  on  shipper  to  prove  con-  to  a  carrier  for  transportation  to  a  cer- 
tract  for  through  transportation  alleged  tain  point  beyond  such  carrier's  line,  and 
by  him. — Central,  etc.,  R.  Co.  v.  Felton,  by  it  turned  over  to  a'  connecting  car- 
110   Ga.   597,   36   S.    E.   93.  rier,    was     delayed    in    reaching      its    des- 

26.  Facts  raising  presumption  that  car-  tination,   the   initial   carrier   alone   was   li- 

rier  had  control  of  entire  line.— St.  Louis,  able    for    such    delay,    in    the    absence    of 

etc.,   R.   Co.  V.   Keys,   6   Indian  T.  396,  98  a   showing   that   the    delay   did   not    occur 

S    W    138  while    the    goods   were    in    its   possession. 

'o"   '  •d!..=1„^„*;^„    ^f    ..»^»;r,<.   «f    »„*•!«       Norfolk,  etc.,   R.   Co.  v.  Wilkinson,  56  S. 
2".    Fresumption   oi     receipt   or    entire      t^    „.„   ' ^^„  \t      rir-- 

'*'i>"\?*i5-''°'"  'T'^^X  °^  ^r""!""  *fr<!'  'Whe're  a  delay  in 'the  transportation  of 

-McMeekin   v    Southern    Railway,    85    S.       f^^i^^t   was    due    to    the    negligence    of    a 

'  ■  .  connecting    carrier,     the    burden     was    on 

28.  Presumption  that  _  last  earner  re-  the  initial  carrier,  in  a  suit  against  it  for 
ceived  goods  under  obhgations  imposed  ^  statutory  penalty  for  such  delay,  to 
by  law  on  common  carriers.— Southern  prove  such  fact.  Watson  v.  Atlantic 
Exp.  Co.  V.  Urquhart,  52  Ga.  142.           _  Coast  Line  R.  Co.,  59  S.  E.  55,  145  N.  C. 

29.  Burden  of  proof  as  to  line  on  which       236. 

delay  occurred. — Where,  in  the  course  Where  an  initial  carrier,  in  an  action 
of  carriage  of  goods  by  connecting  car-  for  the'  penalty  for  delay,  did  not  prove 
riers,  there  is  an  unreasonable  delay,  the  that  the  delay  or  a  portion  thereof  oc- 
initial  carrier  has  the  burden  of  showing  curred  on  the  line  of  a  connecting  car- 
delivery,  without  such  delay,  to  the  next  rier,  it  would  be  presumed  that  the  entire 
carrier.  Allen-Fleming  Co.  v.  Southern  delay  occurred  on  the  initial  carrier's 
R.  Co.,  58  S.  E.  793,  145  N.  C.  37.  See,  line.  Watson  v.  Atlantic  Coast  Line  R. 
also,  Meredith  v.  Seaboard,  etc.,  R.  Co.,  Co..  59  S.  E.  55,  145  N.  C.  236. 
137  N.  C.  478,  50  S.  E.  1.  30.  Shockley  v.  Pennsylvania  R.  Co., 
Where   a  shipment   of  lumber   delivered  109    Md.   123,   71    y-\.tl.   437. 
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freight  for  shipment  under  an  agreement  to  forward  it  to  its  destination,  and  a 
stipulation  that  its  liabiHty  as  carrier  shall  cease  on  delivery  of  the  goods  to  the 
first  connecting  line,  the  contract  also  providing  for  "passenger  service  through," 
and  the  shipper  sues  the  company  for  damages  caused  by  its  alleged  delay  as  for- 
warding agent  to  notify  each  successive  connecting  road  of  the  conditions  of  the 
contract  respecting  the  manner  of  transportation,  the  burden  is  on  defendant  to 
show  that  it  notified  each  successive  connecting  road  of  the  conditions  regarding 
the  manner  of  transportation,  or,  if  it  did  not,  that  the  delay  was  not  attributable 
to  its  default.31 

§  3801.  As  to  Line  on  Which  Injury  or  Loss  Occurred  and  the  Re- 
..sponsibility  Therefor. — Where  goods  shipped  over  several  connecting  lines 
are  found  to  be  injured  when  they  reach  their  destination,  there  is  no  presump- 
tion that  the  injury  occurred  while  the  goods  were  in  the  hands  of  the  first  car- 
Tier,^2  the  burden  being  upon  the  plaintiff  in  an  action  against  such  carrier  to 
show  that  the  injury  occurred  on  its  line.^^  The  presumption  is  that  each  of  the 
several  connecting  carriers  received  the  goods  in  the  same  condition  in  which  they 
were  when  delivered  to  the  initial  carrier  for  transportation,  and  if  they  are  dam- 
aged or  part  of  them  are  lost,  in  an  action  against  a  connecting  carrier  therefor, 
the  burden  is  upon  it  to  show  that  the  damage  or  loss  had  occurred  when  it  re- 
ceived the  goods. ^*    It  follows  that  in  an  action  for  injury  to,  or  loss  of,  goods 


31.  Burden  of  proof  as  to  notification 
of  connecting  carriers  by  initial  carrier 
as   to   conditions   of   shipping   contract 

Colfax   Mountain    Fruit    Co.    v.   Southern 
Pac.   Co.    (Cal.),  46  Pac.   668. 

32.  No  presumption  that  injury  oc- 
curred on  line  of  initial  carrier. — Farm- 
ington  Mercantile  Co.  v.  Chicago,  etc.,  R. 
Co.,  166  Mass.  154,  44  N.  E.  131;  St. 
Louis,  etc.,  R.  Co.  v.  McGivney,  19  Okla. 
361,  91  Pac.  693;  Atchison,  etc.,  R.  Co.  v. 
Rutherford,  29  Okla.  850,  120  Pac.  366. 

33.  St.  Louis,  etc.,  R.  Co.  v.  Pearce,  83 
Ark.  353,  101  S.  W.  760,  13  Am.  &  Eng. 
Ann.   Cas.   125. 

But  in  Alabama  it  has  been  held  that 
in  a  suit  against  the  initial  carrier  for  the 
loss  of  or  injury  to  goods,  if  such  loss 
or  injury  is  shown,  the  burden  rests  upon 
the  defendant  to  prove  that  the  goods 
were  not  lost  or  injured  while  in  its  pos- 
session. Central,  etc.,  R.  Co.  v.  Chicago 
Varnish   Co.,_  169   Ala.   287,   53   So.  832. 

And  in  Michigan  it  has  been  held  that 
in  an  action  against  a  carrier  for  injuries 
to  goods  shipped  and  ordered  returned, 
where  defendant's  theory  is  that  the 
goods  were  injured  while  in  the  hands  of 
a  connecting  carrier  before  they  were  re- 
turned to  defendant,  the  burden  of  proof 
is  on  defendant  to  show  that  it  safely 
shipped  the  goods  and  delivered  them  to 
the  connecting  carrier  in  good  condition, 
and  the  burden  then  changes,  and  plain- 
tiff must  show  by  a  preponderance  of 
the  evidence  that  the  goods  were  in  a 
good  condition  on  their  return  to  defend- 
ant on  the  journey  back.  Reason  v.  De- 
troit, etc.,  R.  Co.,  113  N.  W.  596,  150 
Mich.    50. 

34.  Presumption  that  connecting  car- 
riers received  goods  in  condition  in 
which  delivered  to  initial  carrier. — Ala- 
bama.—Souihtrn     Exp.    Co.    V.     Hess,     53 


Ala.  19;  Central,  etc.,  R.  Co.  v.  Chicago 
Varnish  Co.,  169  Ala.  287,  53  So.  832. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v. 
CooUdge,  73  Ark.  112,  83  S.  W.  333,  67 
L.   R.   A.   555,   108   Am.   St.   Rep.   21. 

Florida. — Savannah,  etc.,  R.  Co.  v.  Har- 
ris, 26  Fla.  148,  7  So.  544,  43  Am.  &  Eng. 
R.   Cas.   457,   23   Am.   St.    Rep.   551. 

Georgia. — Central  R.,  etc.,  Co.  v.  Bayer, 
91  Ga.  115,  16  S.  E.  953;  Evans  v.  At- 
lanta, etc.,  R.  Co.,  56  Ga.  498;  Forrester  v. 
Georgia'  R.,  etc.,  Co.,  92  Ga.  699,  19  S.  E. 
811;  Paramore  v.  Western  R.  Co.,  53 
Ga.   383. 

Illinois. — Great  Western  R.  Co.  v.  Mc- 
Donald, 18  111.  172;  Lake  Erie,  etc.,  R.  Co. 
V.   Oakes,   11   111.   App.   489. 

Indian  Territory. — Gulf,  etc.,  R.  Co.  v. 
Jones,  1  Indian  T.  354,  37  S.  W.  208. 

Icwa. — Beard  v.  Illinois  Cent.  R.  Co.,  79 
Iowa  518,  44  N.  W.  800,  18  Am.  St.  Rep. 
381,   7   L.    R.   A.   280. 

Massachusetts.  —  Bullock  v.  Haverhill, 
etc.,  Dispatch  Co.,  187  Mass.  91,  72  N. 
E.  256;  Cote  v.  New  York,  etc.,  R.  Co., 
182  Mass.  290,  65  N.  E.  400,  94  Am.  St. 
Rep.   656. 

Minnesota. — Leo  v.  St.  Paul,  etc.,  R.  Co., 
30  Minn.  438,  15  N.  W.  872. 

Mississippi. — Mobile,  etc.,  R.  Co.  v. 
Tupelo,  etc.,  Mfg.  Co.,  67  Miss.  35,  7  So. 
279,   19  Am.   St.   Rep.  262. 

Missouri. — Flynn  v.  St.  Louis,  etc.,  R. 
Co.,  43   Mo.  App.  424. 

New  York. — Hunt  v.  Michigan,  etc.,  R. 
Co.,  37  N.  Y.  162,  35  How.  Prac.  387; 
Myerson  v.  Woolverton,  9  Misc.  Rep. 
186,  29  N.  Y.  S.  737,  61  N.  Y.  St.  Rep.  78; 
Smith  V.  New  York  Cent.  R.  Co.,  41  N. 
Y.  620. 

North  Carolina. — Gwyn  Harper  Mfg.  Co. 
V.  Carolina  Cent.  R.  Co.,  128  N.  C.  280, 
38   S.  E.  894,  83  Am.  St.  Rep.  675;  Knott 
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or  live  stock  against  the  last  connecting  carrier,  if  it  is  shown  that  the  goods  or  live 
stock  were  received  by  the  initial  carrier  in  good  condition  and  when  delivered  by 
the  defendant  they  were  damaged  or  part  of  them  lost,  it  will  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  that  the  damage  or  loss  occurred  while  the 
goods  or  live  stock  were  in  hands  of  the  defendant,  and  the  burden  rests  upon  it 
to  overcome  such  presumption,  and  to  show  that  the  damage  or  loss  did  not  re- 
sult from  any  cause  for  which  it  was  responsible.^s    This  rule  seems  to  have  been 


v.  Raleigh,  etc.,  R.  Co.,  98  N.  C.  73,  3  S. 
E.  735,  2  Am.  St.  Rep.  321;  Lindley  v. 
Richmond,  etc.,  R.  Co.,  88  N.  C.  547; 
Morganton  Mfg.  Co.  v.  Ohio,  etc.,  R. 
Co.,  121  N.  C.  514,  28  S.  E.  474,  61  Am. 
St.   Rep.   679. 

Oregon. — Lacey  v.  Oregon  R.,  etc.,  Co., 
63    Ore.   596,   128   Pac.   999. 

Tennessee. — Louisville,  etc.,  R.  Co.  v. 
Tennessee  Brewing  Co.,  96  Tenii.  677, 36 
S.  W.  392;  Memphis,  etc.,  R.  Co.  v.  Hol- 
loway,   68  Tenn.   (9   Baxt.)   188. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Cushney,  95 
Tex.  309,  67  S.  W.  77;  Gulf,  etc.,  R.  Co. 
V.  Pitts  &  Son,  37  Tex.  Civ.  App.  212,  83 
S.  W.  727;  Houston,  etc.,  R.  Co.  v.  Ney 
(Tex.  Civ.  App.),  58  S.  W.  43;  Missouri, 
etc.,  R.  Co.  V.  Clayton  (Tex.  Civ.'  App.), 
84  S.  W.  1069;  Missouri,  etc.,  R  Co.  v. 
Mazzie  &  Co.,  29  Tex.  Civ.  App.  295,  68 
S.  W.  56;  St.  Louis,  etc.,  R.  Co.  v.  Cohen 
(Tex.  Civ.  App.),  55  S.  W.  1123;  Texas, 
etc.,  R.  Co.  V.  Adams,  78  Tex.  372,  14  S. 
W.  666,  22  Am.  St.  Rep.  56;  Texas,  etc., 
R.  Co.  V.  Capper,  38  Tex.  Civ.  App.  61,  84 
S.    W.   694. 

Washington. — Sheble  v.  Oregon  R.,  etc., 
Co.,   98    Pac.   745,    51    Wash.   359. 

Wisconsin. — Laughlin  v.  Chicago,  etc., 
R.   Co.,  28  Wis.  204,  9  Am.   Rep.  493. 

In  an  action  against  the  last  but  one  of 
a  chain  of  connecting  carriers  for  loss 
and  damage  to  goods  shipped  over  its 
line,  where  it  is  shown  that  the  goods 
were  delivered  to  the  first  carrier  in  good 
order,  but  were  damaged  in  part,  and 
some  lost  when  delivered  by  defendant 
to  the  last  carrier,  the  burden  is  upon  de- 
fendant to  show  that  the  loss  or  damage 
had  occurred  when  it  received  the  goods, 
since  such  facts  are  peculiarly  within  its 
own  knowledge,  and  the  presumption  is 
thai  the  goods  remain  in  the  condition 
in  which  they  were  originally  shipped; 
and,  if  it  fails  to  show  this,  plaintiff  is 
entitled  to  recover.  Savannah,  etc.,  R. 
Co.  V.  Harris,  26  Fla.  148,  7  So.  544,  23 
Am.  St.  Rep.  551,  42  Am.  &  Eng.  R.  Cas. 
457. 

Delivery  of  freight  to  a  city  expressman 
in  good  condition  raises  the  presumption 
of  delivery  to  the  initial  railroad  in  such 
condition.  Willett  v.  Southern  R.  Co.,  45 
S.   E.   93,   66   S.   C.  477. 

In  an  action  against  a  carrier  for  dam- 
ages to  butter,  caused  by  heat,  an  in- 
struction that  the  jury  might  infer  that 
the  butter  was  in  good  condition  when 
received  by  defendant  from  the  fact  that 
it  was  shipped  in  good  condition  in  a  re- 
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frigerator  car  to  St.  Louis  (whence  it 
was  delivered  to  defendant  bj'  a  connect- 
ing carrier)  is  proper.  Beard  v.  Illinois 
Cent.  R.  Co.,  79  Iowa  518,  44  N.  W.  800, 
18  .Am.  St.  Rep.  381,  7  L.  R.  A.  280. 

Where  it  is  shown  that  horses  were  in 
a  good  condition  at  a  certain  point  in 
transit,  it  will  be  presumed  that  they 
were  still  in  such  condition  at  a  subse- 
quent point,  where  they  were  delivered 
to  a  connecting  carrier.  Powers  v.  Chi- 
cago, etc.,  R.  Co.,  105  N.  W.  345,  130  Iowa 
615. 

The  presumption  being  established  that 
a  shipment  of  melons  was  delivered  to 
defendant,  as  a  connecting  carrier,  in 
good  order,  the  burden  was  on  it  to 
show,  either  that,  when  the  original  com- 
pany received  the  melons,  they  vi'ere  in 
a  damaged  condition,  or  that  they  had 
become  so  after  shipment,  without  fault 
on  the  part  of  any  of  the  carriers,  though 
the  melons  would,  by  mere  lapse  of  time, 
become  worthless,  from  natural,  inherent 
causes.  Forrester  v.  Georgia  R.,  etc., 
Co.,  92  Ga.  699,  19  S.  E.  811. 

But  in  Michigan  it  has  been  held  that 
where  an  action  for  an  injury  to  goods 
transported  by  successive  carriers  is 
brought  against  one  of  them,  it  is  error 
to  instruct  that,  if  the  goods  were  deliv- 
ered in  good  order  to  the  first  carrier,  it 
is  inferable,  in  the  absence  of  evidence, 
that  they  continued  so  until  received  by 
the  defendant,  as  one  who  sues  a  carrier 
for  injury  to  goods  must  show  affirma- 
tively that  the  defendant  received  them 
in  good  order.  Marquette,  etc.,  R.  Co.  v. 
Kirkwood,  7  N.  W.  209,  45  Mich.  51,  40 
Am.  Rep.  453.  _ 

35.  Presumption  and  burden  of  proof  in 
action  against  last  connecting  carrier. — 
Alabama. — Southern  Exp.  Co.  v.  Saks,  160 
Ala.  621,  49  So.  392;  Central,  etc.,  R.  Co. 
V.  Dothan  Mule  Co.,  159  Ala.  225,  49  So. 
243;  Walter  v.  Alabama,  etc.,  R.  Co.,  142 
Ala.  474,  39  So.  87;  Southern  Exp.  0,0.  v. 
Hess,  53  Ala.  19. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v. 
Pearce,  82  Ark.  353,  101  S.  W.  760,  12 
Am.  &  Eng.  Ann.  Cas.  125;  St,  Louis, 
etc.,  R.  Co.  V.  Birdwell,  82  S.  W.  835,  72 
Ark.  502;  Gibson  v.  Little  Rock,  etc.,  R. 
Co.,  93  Ark.  439,  124  S.  W.  1033;  Midland 
Valley  R.  Co.  v.  Hale,  111  S.  W.  646,  86 
Ark.  483. 

Delaware. — Klair  v.  Philadelphia,  etc.,  R. 
Co.    (Del.),   2   Boyce  274,   78   Atl.   1085. 

Georgia. — Evans  v.  Atlanta,  etc.,  R.  Co., 
56   Ga.  498;   Central  R.   Co.  v.   Rogers   & 
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universally  accepted  in  this  country,  except  in  Michigan,  where  the  contrary  rule 


Sons,  66  Ga.  251;  Western,  etc..  Railroad 
V.  Exposition  Cotton  Mills,  81  Ga.  523,  7 
S.  E.  916,  2  L.  R.  A.  102. 

Indiana. — Cleveland,  etc.,  R.  Co.  v. 
Schaefer,  47   Ind.   App.  y71,  90  X.  E.  502. 

Maine. — Colbath  v.  Bangor,  etc.,  R.  Co., 
105   Me.   379,  74  Atl.  918. 

Maryland. — Philadelphia,  etc.,  R.  Co.  v. 
Diffendal,  109  Md.  494,  72  Atl.  193,  458; 
New  York,  etc.,  Transp.  Line  v.  Baer  & 
Co.,   84  Atl.   35],   118   Md.  73. 

Massachusetts. — Cote  v.  New  York,  etc., 
R.  Co.,  182  Mass.  290,  65  N.  E.  400,  94 
Am.  _  St.    Rep.    656. 

Minnesota. — Shriver  v.  Sioux  City,  etc., 
R.  Co.,  24  Minn.  506,  31  Am.  Rep.  353; 
Beede  v.  Wisconsin  Cent.  R.  Co.,  95  N. 
W.  454,  90  Minn.  36,  101  Am.  St.  Rep. 
390. 

New  Jersey. — Gude  v.  Pennsylvania  R. 
Co.,   77   N.   J.   L.   391,   71  Atl.   1128. 

North  Carolina. — Boss  v.  Atlantic  Coast 
Line  R.  Co.,  156   N.   C.  70,  73  S.  E.  93. 

Oklahoma. — St.  Louis,  etc.,  R.  Co.  v. 
Carlile,    35    Okla.   118,   138    Pac.   690. 

Oregon. — Lacey  v.  Oregon  R.,  etc.,  Co., 
63  Ore.  596,  138  Pac.  999. 

South  Carolina. — Cooper  v.  Seaboard  Air 
Line  Railway,  78  S.  C.  81,  58  S.  E.  930; 
Lowry  V.  Atlantic  Coast  Line  R.  Co.,  88 
S.  C.  310,  70  S.  E.  806;  Parnell  v.  Atlantic 
Coast  Line  R.  Co.,  91  S.  C.  270,  74  S.  E. 
491.  Compare  Milam  v.  Southern  R.  Co., 
58   S.  C.  247,  36  S.  E.  571. 

Tennessee. — Memphis,  etc.,  R.  Co.  v.  Hol- 
loway,  68  Tenn.  (9  Baxt.)  188;  Louisville, 
etc.,  R.  Co.  V.  Tennessee  Brewing  Co.,  96 
Tenn.   677,   36  S.  W.  392. 

Texas. — International,  etc.,  R.  Co.  v. 
Folts,  3  Tex.  Civ.  App.  644,  23  S.  W.  541, 
affirmed  in  93  Tex.  687,  no  op.;  Gulf,  etc., 
R.  Co.  V.  Edloff,  89  Tex.  454,  34  S.  W. 
414,  35  S.  W.  144,  affirming  34  S.  W.  410; 
Gulf,  etc.,  R.  Co.  V.  Cushney,  95  Tex.  309, 
67  S.  W.  77,  affirming  64  S.  W.  795;  Texas, 
etc.,  R.  Co.  V.  Adams,  78  Tex.  373,  14  S. 
W.  666,  33  Am.  St.  Rep.  56;  Houston, 
etc.,  R.  Co.  V.  Ney  (Tex.  Civ.  App.),  58 
S.  W.  43;  Missouri,  etc.,  R.  Co.  v.  Mazzie 
&  Co.,  68  S.  W.  56,  29  Tex.  Civ.  App.  395; 
Ft.  Worth,  etc.,  R.  Co.  v.  Shanley,  81  S. 
W.   1014,  36  Tex.   Civ.  App.   391. 

Wisconsin. — Stolze  v.  Ann  Arbor  R.  Co. 
(Wis.),  134  N.  W.  376. 

In  the  case  of  connecting  carriers,  in 
the  absence  of  evidence,  it  is  presumed 
that  any  injury  to  the  shipment  was  ow- 
ing to  the  negligence  of  the  delivering 
carrier.  St.  Louis,  etc.,  R.  Co.  v.  Ren- 
froe,  82  Ark.  143,  100  S.  W.  889,  10  L.  R. 
A.,   N.  S.,  317. 

In  an  action  against  a  railroad  com- 
pany, for  damaging  goods  delivered  to  it 
by  another  railroad  company,  whose  road 
connected  with  it,  to  be  transported  to 
a  place  on  the  line  of  the  defendant's 
road,  the  plaintiff  makes  out  a  prima 
facie   case   by  showing  a   delivery   of  the 


igoods  in  good  condition  to  the  railroad 
company  which  first  received  them,  and 
a  delivery  by  the  latter  to  the  defendant, 
without  proof  of  their  good  condition  at 
that  time.  The  burden  of  proof  is  then 
upon  the  defendant  to  show  that  the 
goods  were  not  injured  while  in  its  pos- 
session or  that  they  were  damaged  when 
received.  Smith  v.  New  York  Cent.  R. 
Co.  (N.  Y.),  43  Barb.  325,  affirmed  in  41 
N.  Y.  630. 

Where  the  terminal  carrier  received 
and  delivered  a'  part  of  a  shipment,  the 
presumption  is  that  it  received  the  en- 
tire shipment,  and,  to  escape  liability,  it 
must  rebut  the  presumption.  Smith  v. 
Southern  Railway,  71  S.  E.  989,  89  S.  C. 
415. 

Where  the  initial  carrier  receives  goods 
for  transportation  to  another  state  by  a 
connecting  carrier,  in  absence  of  con- 
trary evidence  it  is  presumed  that  the 
goods  were  lost  en  route  through  the 
negligence  of  the  last  carrier,  and  the 
burden  is  on  it  to  show  that  the  loss  did 
not  occur  on  its  own  line.  Kansas,  etc., 
R.  Co.  V.  Carl,  91  Ark.  97,  121  S.  W.  932. 

Where,  in  an  action  for  injuries  to 
mules,  there  was  evidence  that  the  in- 
jured mules  when  delivered  to  defend- 
ant, the  terminal  carrier,  were  appar- 
ently in  good  condition,  it  would  be  pre- 
sumed that  the  injury  occurred  while  the 
mules  were  in  defendant's  possession. 
Winslow  Bros.  &  Co.  v.  Atlantic  Coast 
Line  R.  Co.,  60  S.  E.  709,  79  S.  C.  344. 

Proof  that,  when  a  shipment  of  shoes 
was  delivered,  three  pairs  were  missing, 
was  prima  facie  evidence  that  the  loss 
occurred  while  the  shipment  was  in  the 
possession  of  the  terminal  carrier.  Jen- 
kins V.  Atlantic  Coast  Line  R.  Co.,  66  S. 
E.  415,  84  S.  C.  361:  S.  C,  66  S.  E.  416, 
84   S.   C.   360. 

Where  several  articles  of  household 
furniture,  including  in  a  single  shipment 
and  covered  by  one  bill  of  lading,  which 
mentioned  them  in  detail,  were  delivered 
in  good  order  to  the  initial  carrier,  and 
where  a  part  of  such  goods  were  not  de- 
livered by  the  connecting  carrier  to  the 
consignee,  proof  of  such  facts  and  of  the 
value  of  the  goods  lost  makes  out  a 
prima  facie  case  against  the  connecting 
carrier  and  shifts  the  burden  to  it  to  show 
nonliability.  Way  v.  Southern  R.  Co., 
64   S.    E.   1066,   133   Ga.   677. 

A  prima  facie  showing  of  loss  \yhile  in 
the  hands  of  the  terminal  carrier  is  made 
out  by  testimony  of  the  consignee  that 
he  ordered  30  bags  of  rice  of  W.,  and 
that  such  carrier  presented  to  him,  and 
he  paid,  a  freight  bill  for  carrying  30 
packages  of  rice  consigned  by  one  hav- 
ing the  same  initials  as  W.,  and  that  it 
was  indorsed,  "4  sacks  short."  Charles 
V.  Atlantic  Coast  Line  R.  Co.,  58  S.  E. 
937,   78   S.   C.   36;     Mazursky    v.    Atlantic 
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prevails.^"     In  some  jurisdictions,  however,  the  rule  has  been  to  some  extent 
changed  or  modified  by  statute. ^^     The  presumption  against  the  terminal  carrier 


Coast  Line  R.  Co.  (S.  C),  58  S.  E.  931; 
Von  Lehe  v.  Atlantic  Coast  Line  R.  Co., 
59  S.   E.  1135,  78  S.  C.  167. 

A  case  containing  goods  was  delivered 
in  good  order  to  an  initial  carrier.  When 
the  connecting  carrier  delivered  it  to  the 
owner,  it  was  found  that  some  of  the 
goods  had  been  removed  and  were  lost. 
Held,  that  the  loss  presumptively  oc- 
curred on  the  line  of  the  connecting  car- 
rier. Bullock  V.  Boston,  etc..  Dispatch 
Co.,  187   Mass.  91,  72  N.   E.  256. 

Where  goods  in  a  box  were  shipped  by 
three  successive  carriers,  and  when  de- 
livered to  the  consignee  (although  there 
were  no  external  indications  of  the  fact) 
the  box  was  found  to  have  been  opened, 
and  certain  goods  abstracted  therefrom, 
held,  that  the  jury  might  presume,  in  the 
absence  of  evidence  to  the  contrary,  that 
the  box  remained  unopened  until  it  came 
into  the  possession  of  the  last  carrier, 
and  that  the  loss  occurred  through  its 
fault.  Laughlin  v.  Chicago,  etc.,  R.  Co., 
28   Wis.    204,    9   Am.    Rep.   493. 

Where  the  agent  of  the  connecting 
carrier  had  been  apprised  of  the  contents 
of  a  car  at  the  time  of  its  delivery  to  the 
connecting  carrier,  and  he  had  an  oppor- 
tunity before  he  sealed  the  car  to  verify 
the  waybill  by  ascertaining  the  contents 
of  the  car  by  inspection,  the  connecting 
carrier,  neglecting  such  opportunity, 
could  not  require  the  shipper  suing  for  a 
loss  of  a  part  of  the  goods,  to  furnish  it 
with  information  that  it  could  have  ac- 
quired by  due  diligence,  and  the  burden 
was  on  it  to  prove  that  the  loss  occur- 
red before  it  received  the  goods.  Pod- 
rat  V.  Narragansett  Pier  R.  Co.  (R.  L), 
78    Atl.    1041. 

Statute    not    changing     presumption 

Under  the  South  Carolina  statute.  Civ. 
Code,  §  2176,  providing  that,  under  a 
contract  for  shipment  of  freight  between 
two  or  more  common  carriers,  the  re- 
sponsibility of  each  shall  cease  on  de- 
livery to  the  connecting  line  in  good  or- 
der, on  obtaining  a  receipt  to  that  ef- 
fect from  such  connecting  carrier,  and 
that  the  last  carrier,  on  failure  on  no- 
tice to  inform  shipper  where  freight  de- 
livered was  damaged,  shall  be  -  liable 
therefor,  the  rule  that  the  presumption  is 
that  the  terminal  carrier  damaged  goods 
delivered  in  bad  order  is  not  changed. 
Willett  V.  Southern  R.  Co.,  45  S.  E.  93, 
66    S.    C.    477. 

36.  Rule  in  MichigEin. — In  Michigan  it 
has  been  held  that  where  properly  shipped 
in  good  condition  through  several 
connecting  carriers  is  damaged  when  it 
reaches  the  consignee,  there  is  no  pre- 
sumption that  the  damage  was  the  fault 
of  the  last  carrier,  but  the  burden  of 
proof  in  an  action  against  such  last  car- 
rier is   on  plaintiff  to   show  that   defend- 


ant received  the  property  from  the  other 
carriers  in  good  condition.  Marquette, 
etc.,  R.  Co.  V.  Kirkwood,  45  Mich.  51,  T 
N.  W.  209,  40  Am.  Rep.  453;  Rolfe  v. 
Lake  Shore,  etc.,  R.  Co.,  144  Mich.  169, 
107   N.   W.   899,   115   Am.   St.   Rep.   388. 

37.  Statutes  changing  or  modifying: 
rule. — A  Georgia  statute,  Code,  §  2084, 
provides  that  where  there  are  several 
connecting  railroads  under  different  com- 
panies, the  last  company  which  has  re- 
ceived the  goods  in  "good  order"  shall 
be  responsible  to  the  consignee  for  any 
damage,  open  or  concealed,  done  to  the 
goods,  and  such  companies  shall  settle 
among  themselves  the  question  of  ulti- 
mate liability.  As  to  the  presumptions 
arising  under  this  statute  and  burden  of 
proof  that  it  imposes  o^i  a  terminal  car- 
rier in  actions  against  it  for  damages  to 
goods,  see  the  following  cases:  Central 
R.,  etc.,  Co.  V.  Rogers'  Sons,  57  Ga.  336; 
Georgia  R.,  etc.,  Co.  v.  Forrester,  96  Ga. 
428,  23  S.  E.  416;  Central  R.,  etc.,  Co.  v. 
Bayer,  91  Ga.  115,  16  S.  E.  953;  Forrester 
V.  Georgia  R.,  etc.,  Co..  92  Ga.  699,  19  S. 
E.  811;  Southern  R.  Co.  v.  Waters  & 
Co.,  125  Ga.  520,  54  S.  E.  620;  Evans  v. 
Atlanta,  etc.,  R.  Co.,  56  Ga.  498;  Central 
R.  Co.  V.  Rogers  &  Sons,  66  Ga. 
251;  Georgia  R.  Co.  v.  Gann,  68  Ga.  350; 
Rome  R.  Co.  v.  Sloan,  39  Ga'.  636;  Su- 
song  V.  Florida  Cent.,  etc.,  R.  Co.,  115 
Ga.  361,  41  3.  E.  566;  Western,  etc..  Rail- 
road V.  Exposition  Cotton  Mills,  81  Ga. 
522,  7  S.  E.  916,  3  L.  R.  A.  102;  Henry  v. 
Central  R.,  etc.,  Co.,  89  Ga.  815,  15  S.  E. 
757. 

A  Mississippi  statute,  Code  1892,  § 
4301,  provides  that  if  a  carrier  receive 
freight  for  further  transportation  and 
delivery  within  that  state  from  another 
carrier  on  any  contract,  express  or  im- 
plied, for  continuous  carriage,  and  it  ar- 
rive at  the  place  of  delivery  in  a  dam- 
aged condition,  etc.,  it  is  the  duty  of  the 
last  carrier  to  furnish  to  the  consignee, 
on  demand,  true  copies  of  all  records 
and  memoranda  entered  on  the  books  of 
each  carrier  touching  the  receipt,  trans- 
fers, and  handling  of  the  freight  while  in 
transit,  and  if  it  shall  not  furnish  the 
same  within  30  days  after  demand,  it 
shall  be  presumed  to  have  caused  such 
damage,  etc.;  but  in  case  of  damage,  loss, 
or  destruction  of  perishable  goods  by 
reason  of  their  nature,  and  of  damage 
not  discoverable  by  outward  inspection, 
proof  thereof  shall  be  admissible.  Held, 
that  the  presumption  raised  is  necessa- 
rily conclusive,  save  in  the  two  excepted 
cases.  Russell  v.  Mobile,  etc.,  R.  Co.,  40i 
So.  1015,  87   Miss.  806. 

For  the  consignee  of  a  car  of  freight  tO' 
write  the  last  of  connecting  carriers  that 
there  was  a  shortage,  saying  "Kindly 
trace  shortage,"  is  not  such  a  demand  as 
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stands  as  evidence  throughout  the  trial  to  be  weighed  by  the  jury  along  with  any 
rebutting  evidence  of  the  defendant  tending  to  show  that  the  damage  was  done 
while  the  goods  were  in  the  hands  of  another  carrier.^*  The  presumption  that  the 
damage  resulted  from  the  negligence  or  fault  of  the  terminal  carrier  does  not  arise 
if  there  is  no  proof  that  the  goods  were  in  any  other  condition  when  received  by 
the  initial  carrier  than  as  found  in  the  hands  of  the  terminal  carrier.^ ^  Where 
goods  are  shipped  over  several  lines  and  there  is  a  total  loss,  the  goods  not  ar- 
riving at  their  final  destination,  the  initial  carrier  is  liable,  unless  it  proves  delivery 
to  the  next  carrier.*"  In  such  case,  if  suit  is  brought  against  the  last  carrier,  the 
burden  of  proof  is  on  the  plaintiff  to  establish  the  receipt  of  the  goods  by  the 
defendant,  unless  some  relation  of  agency  or  partnership  or  some  special  con- 
tract affects  the  status.*^  But  evidence  that  the  goods  were  delivered  to  and  re- 
ceived by  the  defendant  for  transportation,  and  that  the  defendant  failed  to  de- 
liver the  goods  to  the  plaintiff,  makes  a  prima  facie  case  in  favor  of  the  plaintiff.*^ 
The  rule  that  the  presumption  from  the  receipt  by  the  consignee  from  the  termi- 
nal carrier  of  a  shipment  of  goods  in  a  damaged  condition  is  that  the  goods  were 
damaged  while  in  the  possession  of  such  carrier  applies  to  perishable  goods  as 
well  as  other  shipments,  and  such  carrier  must  show  that  its  negligence  did  not 
contribute  to  bring  about  the  deterioration  of  the  goods. *^  The  presumption  that 
goods  reached  the  hands  of  the  last  carrier  in  the  same  condition  as  when  deliv- 
ered to  the  first  carrier  in  the  line,  is  not  modified  or  changed  by  the  fact  that  the 
last  carrier  transported  the  goods  over  its  line  in  the  same  car  in  which  it  re- 
ceived them,  instead  of  transferring  them.**  The  presumption  that  goods  were 
damaged  while  in  the  hands  of  the  last  carrier  exists  whether  the  damage  is  open 


to  make  such  carrier  liable  under  Code 
1893,  §  4301  (Code  1906,  §  4853),  provid- 
ing that  if  a  carrier  receive  freight  from 
another  carrier  for  further  transporta- 
tion and  delivery,  and  on  arrival  at  place 
of  delivery  there  is  a  shortage  therein, 
it  is  the  duty  of  the  last  carrier  to  ob- 
tain and  furnish  the  consignee,  "on  de- 
mand," true  copies  of  all  notations,  ex- 
ceptions, records,  and  memoranda  en- 
tered on  the  books  of  each  carrier  touch- 
ing the  receipt,  transfer,  and  handling  of 
the  freight  while  in  transit,  and,  failing 
to  furnish  the  same  within  30  days  after 
demand,  it  shall  be  presumed  to  have 
caused  such  loss.  Threefoot  v.  New  Or- 
leans, etc.,  R.  Co.,  43  So.  303,  89  Miss. 
192. 

38.  Consideration  by  jury  of  presump- 
tion against  terminal  carrier  and  of  re- 
butting evidence. — Parnell  v.  Atlantic 
Coast  Line  R.  Co.,  91  S.  C.  270,  74  S.  E. 
491. 

Instruction   placing   greater   burden   on 

terminal     carrier    than     law     required 

Where  a  shipment  was  over  the  lines  of 
several  carriers,  in  an  action  for  dam- 
ages to  the  shipment  it  was  error  to  in- 
struct that  the  terminal  carrier  was  lia- 
ble for  all  damages,  unless  it  "should 
satisfy"  the  jury  that  the  damage  occurred 
on  one  of  the  other  connecting  lines, 
as  the  instruction  placed  a  greater  bur- 
den than  the  law  required.  Judgment  86 
S.  W.  17,  ■  reversed  in  Houston,  etc.,  R. 
Co.  V.  Everett,  99  Tex.  269,  89  S.  W.  761, 
citing  Willis  v.  Chowning,  90  Tex.  617, 
40  S.  W.  395,  59  Am.  St.  Rep.  842,  revers- 
ing 38  S.  W.  1141;  Galveston,  etc.,  R.  Co. 


V.   Matula,   79  Tex.   577,  15   S.   W.   573. 

39.  Proof  essential  to  presumption  of 
liability  of  terminal  carrier. — Alabama, 
etc.,  R.  Co.  V.  Cassell  Drug  Co.  (Miss.), 
59  So.  932;  Conti  v.  American  Exp.  Co., 
110  Me.  145,  85  Atl.  484;  Gude  v.  Penn- 
sylvania  R.  Co.,  77  N.  J.  L.  391,  71  Atl. 
1128.  See,  also,  Evans  v.  Atlanta,  etc.,  R. 
Co.,  56  Ga.  498. 

40.  Burden  of  proof  where  there  is  a 
total  loss. — International,  etc.,  R.  Co.  v. 
Folts,  3  Tex.  Civ.  .A.pp.  644,  22  S.  W.  541, 
affirmed  in  93  Tex.  6S7,  no  op.;  Galves- 
ton, etc.,  R.  Co.  V.  Schafermeyer,  31  Tex. 
Civ.   App.   586,   72   S.  W.   1037. 

41.  Southern  Exp.  Co.  v.  Saks,  160  Ala. 
621,  49  So.  392.  vSee,  also.  International, 
etc.,  R.  Co.  V.  Folts,  3  Tex.  Civ.  App.  644, 
22  S.  W.  541,  affirmed  in  93  Tex.  687. 

42.  Tradewell  v.  Chicago,  etc.,  R.  Co., 
150  Wis.  259,  136  N.  "W.  794. 

_  43.  Presumption  against  terminal  car- 
rier applies  to  perishable  goods. — ^Trakas 
V.  Charleston,  etc.,  R.  Co.,  87  S.  C.  206, 
69  S.  E.  209. 

44.  Presumption  is  agcdnst  last  carrier 
though  it  transported  goods  in  car  in 
which  it  received  them. — Leo  v.  St.  Paul, 
etc.,   R.   Co.,  30   Minn.  438,  15  N.  W.  872. 

Where  the  last  of  several  connecting 
carriers  receives  cars  loaded  with  hogs 
so  closely  crowded  that  some  of  them 
are  found  to  be  suffocated  on  reaching 
destination,  the  last  carrier  is  liable,  in 
the  absence  of  proof  that  the  injury  oc- 
curred on  the  line  of  the  preceding  car- 
rier. Paramore  v.  Western  R.  Co.,  53 
Ga.   383. 
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or  concealed.^  5  Such  presumption  arises  even  though  the  goods  were  delivered 
to  the  last  carrier  in  a  sealed  car.***  That  goods  could  not  be  inspected,  when  re- 
ceived by  the  final  carrier,  because  shipped  in  bond,  will  not  prevent  the  pre- 
sumption from  attaching  that  goods,  in  good  condition  when  received  by  the  ini- 
tial carrier,  were  in  good  order  when  they  reached  the  final  carrier.*'' 

Custom  Not  Overcoming  Presumption  That  Damage  Occurred  after 
Delivery  to  Second  Carrier. — Where  goods  in  transit  over  connecting  lines 
are  discharged  by  the  first  company  at  a  station  in  charge  of  the  joint  agent  of 
the  first  and  second  companies,  the  presumption  that  the  damage  there  occurring 
was  after  delivery  to  the  second  carrier  can  not  be  overcome  by  proving  a  pre- 
vailing custom  that  the  goods  were  not  considered  as  delivered  to  the  second  car- 
rier till  a  record  showing  the  delivery  was  made  by  the  joint  agent  on  the  books.** 

Effect  of  Bill  of  Lading  Issued  by  Initial  Carrier  as  Agent  for  Deliver- 
ing Carrier. — Under  a  bill  of  lading  reciting  that  goods  were  received  in  ap- 
parent good  order,  issued  by  the  initial  carrier  as  agent  for  the  delivering  carrier, 
the  burden  is  on  the  delivering  carrier  to  show  that  the  goods  were  not  in  the  con- 
dition recited.*^ 

Presumption  Where  Terminal  Carrier  Receipts  for  Whole  Shipment. — 
The  delivery  by  a  terminal  carrier  of  a  part  of  a  single  shipment  for  the  whole  of 
which  it  has  receipted  raises  a  presumption  that  the  loss  of  the  part  not  delivered 
occurred  on  its  line,  so  as  to  require  it  to  show  the  contrary.'*' 

Burden  upon  Connecting  Carrier  Receipting  for  Goods  as  in  Good  Or- 
der.— When  it  is  stated  in  the  receipt  given  by  a  connecting  carrier  that  goods 
were  received  in  good  order,  in  an  action  against  such  carrier  for  the  loss  of  the 
goods,  the  onus  is  put  upon  the  carrier  to  show  they  were  not  in  the  condition 
stated  in  the  receipt. ^^ 


45.  Presumption  against  last  carrier  ex- 
ists though  damage  is  concealed. — Sa- 
vannah, etc.,  R.  Co.  V.  Hofifmayer,  75  Ga. 
410. 

In  such  a'  case  it  is  not  error  to  refuse 
to  charge-  that  if  such  carrier  delivered 
the  property  in  the  same  apparent  good 
order  as  that  in  which  it  was  received  by 
it,  it  will  not  be  liable.  Savannah,  etc., 
R.   Co.  V.  Hoffmayer,  75   Ga.  410. 

Where  a  box  of  goods  is  shipped  over 
several  connecting  lines,  and  the  termi- 
nal line  receives  the  box  in  apparently 
good  condition,  and  marks  the  bill  of 
lading  "O.  K.,"  and  the  goods  are  found 
to  be  damaged  at  the  end  of  the  line,  a 
rebuttable  presumption  is  raised  that  the 
damage  occurred  on  that  line.  Morgan- 
ton  Mfg.  Co.  V.  Ohio,  etc.,  R.  Co.,  28  S. 
E.  474,  121  N.  C.  514,  01  Am.  St.  Rep. 
679. 

46.  Colbath  v.  Bangor,  etc.,  R.  Co.,  105 
Me.    379,    74    Atl.    918. 

In  an  action  against  the  last  of  several 
connecting  carriers,  to  recover  for  goods 
shipped  over  the  lines  of  such  carriers  by 
through  bill  of  lading,  and  lost,  the  bur- 
den is  on  defendant  to  show  that  such 
loss  did  not  occur  on  its  line,  and  the 
presumption  is  not  rebutted  by  showing 
that  its  preceding  carrier  loaded  such 
goods  into  one  of  its'  sealed  cars,  which 
had  no  end  windows  or  other  means  of 
entering  except  through  the  doors,  where 
it  was  not  shown  that  the  seal  remained 
as   put   on.     Faison   v.   Alabama,    etc.,    R. 


Co.,    69    Miss.    569,    13    So.    37,    30   Am.    St. 
Rep.     577. 

47.  Presumption  against  final  carrier 
applies  to  goods  shipped  in  bond. — 
Stolze  V.  Ann  Arbor  R.  Co.  (Wis.),  134 
N.  W.   376. 

48.  Custom  not  overcoming  presump- 
tion that  damage  occurred  after  delivery 
to  second  carrier. — Kansas  City  South- 
ern R.  Co.  V.  Embry,  90  S.  W.  15,  76 
Ark.   589. 

49.  Effect  of  bill  of  lading  issued  by  ini- 
tial carrier  as  agent  for  delivering  carrier. 
— St.  Louis,  etc.,  R.  Co.  v.  Jamieson,  30 
Okla.  654,  95  Pac.  417. 

50.  Presumption  where  terminal  car- 
rier receipts  for  whole  shipment. — Har- 
ter  V.  Charleston,  etc.,  R.  Co.,  85  S.  C. 
192,   67   S.   E.   290. 

51.  Burden  upon  connecting  carrier  re- 
ceipting for  goods  as  in  good  order. — 
Illinois  Cent.  R.  Co.  v.  Cowies,  32  III. 
116. 

The  burden  is  upon  the  last  of  several 
connecting  carriers  who  received  a  par- 
cel under  a  receipt  for  it  as  in  good  or- 
der, and  delivered  it  in  damaged  condi- 
tion, to  prove  that  the  injury  was  due  to 
the  fault  of  previous  carriers,  if  that  de- 
fense is  relied  on.  Dixon  v.  Richmond, 
etc.,  R.  Co.,  74  N.  C.  538. 

Evidence  overcoming  presumption 
raised  by  receipt. — Where,  in  an  action 
predicated  on  Civ.  Code  1895,  §  2398,  for 
the  value  of  a  bale  of  cotton  against  de- 
fendant as  the  last  connecting  carrier  re- 
ceiving   the    same  in  good    order,    it    ap- 
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Presumption  Where  Portion  of  Goods  Is  Lost  and  Remainder  Pound  in 
Possession  of  a  Carrier. — Where  a  portion  of  the  goods  shipped  over  the  lines 
of  several  connecting  carriers  is  lost,  it  will  be  presumed  that  the  carrier  in  whose 
possession  the  remainder  is  found  has  caused  the  damage ;  and  the  burden  is  on 
such  carrier  to  show  that  it  was  not  responsible  for  the  loss.^^ 

Effect  of  Receipt  from  Connecting  Carrier  Differing  from  Original 
Bill  of  Lading  as  to  Destination  Designated. — In  an  action  against  an  ini- 
tial carrier  for  loss  of  goods,  in  which  it  produces  a  receipt  from  a  connecting 
carrier  differing  from  the  original  bill  of  lading  as  to  the  destination  designated, 
the  burden  is  on  the  initial  carrier  to  show  that  its  failure  to  extend  to  the  con- 
necting carrier  proper  instructions  did  not  cause  the  loss.®^ 

Presumptions  and  Burden  of  Proof  Where  Live  Stock  Are  Mixed  and 
Unclassified. — The  liability  of  a  connecting  carrier  of  live  stock  for  damages  for 
mixing  and  unclassifying  the  stock  can  not  be  predicated  on  the  fact  that  it  re- 
ceived the  stock  in  the  mixed  condition  and  carried  the  same  to  the  point  of  des- 
tination without  grading  and  classifying  them,  since  it  may  not  be  presumed  to 
know  that  the  stock  had  been  mixed  or  that  they  were  not  loaded  on  its  cars  as 
they  were  loaded  by  the  shipper.^*  Where,  in  an  action  against  a  connecting  car- 
rier for  mixing  cattle  in  reloading,  the  petition  specifically  alleges  that  the  mix- 
ing was  done  at  stockyards  at  which  the  initial  carrier  delivered  the  stock,  the  bur- 
den of  showing  that  the  mixing  of  the  cattle  was  done  before  delivery  to  the  con- 
necting carrier  does  not  rest  oh  it  to  avoid  liability,  for  it  can  not  be  presumed 
that  it  owned  or  controlled  the  yards. ^* 

§§  3802-3804.  Admissibility  of  Evidence— §  3802.  In  Action 
against  Initial  Carrier. — Shipping  Order  and  Bill  of  Lading. — In  an  action 
against  the  initial  carrier  it  is  error  to  refuse  to  admit  in  evidence,  when  offered 
by  the  carrier,  the  shipping  order,  containing  directions  as  to  the  shipment  and 
the  bill  of  lading,  when  the  circumstances  in  evidence  warrant  their  admission.^^ 

Admissibility  of  Parol  Evidence  Where  Contract  for  Carriage  Is  in 
Writing. — In  an  action  against  the  initial  carrier,  where  the  contract  for  car- 

peared    that    defendant,    as    a    connecting      trand  v.   Southern   Railway,  67  S.    E.  741, 

earner,   received   two   cars   containing  cot-       85  S    C    479 

ton  from  the  initial  carrier,  and  gave  its  g^"  presumptions  and  burden  of  proof 

d-r^nd^haf  aVthe'"tirThe"^aTs°'we°;;      -h-/-  ^^ock  are  mixed  and  unf  s^- 
4.         J  ijijiiu  •         tied. — Baltimore,  etc.,  R.  Co.  v.  Chft,  142 

turned    over    to    defendant    they   were    in       j^      g_„    ^„.    o    "vy    q-io. 

good  condition,  the  seals  unbroken,  and  ■„',  .  '  '  „  ^ 
there  was  no  indication  that  they  had  55.  Baltimore,  etc.,  R.  Co.  v.  Clift,  143 
been  tampered  with,  and  there  was  no  ■'^y-  ^'^^'  ^^^  ".  W.  917. 
way  to  enter  the  car  without  injuring  the  56.  Shipping  order  and  bill  of  lading 
seals,  and  when  defendant  broke  the  erroneously  excluded.  — Where  goods 
seals  for  the  purpose  of  delivering  the  were  delivered  to  a  railroad  company  in 
cotton  it  was  ascertained  that  one  bale  Indiana,  marked  and  directed  to  a  con- 
was  missing,  such  facts  overcome  the  signee  in  Kansas,  for  transportation,  its 
presumption  raised  by  the  receipt  for  the  line  of  road  terminating  at  Chicago,  111., 
goods  as  in  apparent  good  order,  and  and  it  appeared  that  on  the  next  day  the 
could  lead  to  no  other  conclusion  but  company  made  out  and  delivered  to  the 
that  there  had  been  an  error  in  counting  shipper  a  bill  of  lading,  containing  an 
the  bales  of  cotton  when  loading  the  agreement  to  carry  the  goods  to  the 
cars,  and  that,  in  fact,  the  bale  of  cotton  company's  freight  station  in  Chicago,  and 
was  not  in  the  cars  at  the  time  it  was  limiting  its  liability  to  its  own  line  of 
delivered  to  defendant  by  the  initial  car-  road,  and  that  the  goods  reached  Chicago 
rier.  Atlantic,  etc.,  R.  Co.  v.  Henderson,  in  safety,  and  were  transferred  to  an- 
61   S.   H.   1111,  131   Ga.  75.  other  'company,    in    whose    custody    they 

52.  Presumption  where  portion  of  were  burned,  held,  in  a  suit  against  the 
goods  is  lost  and  remainder  found  in  pes-  company  so  giving  such  bill  of  lading,  to 
session  of  a  carrier. — Gwyn  Harper  Mfg.  recover  for  the  loss,  that  it  was  error  to 
Co.  v.  Carolina  Cent.  R.  Co.,  38  S.  E.  894,  refuse  to  admit  in  evidence  on  the  part 
138   N.   C.   380,   83  Am.   St.   Rep.   675.  of  the   company  the  shipping  order,   con- 

53.  Effect  of  receipt  from  connecting  taining  directions  as  to  the  shipment  and 
carrier  differing  from  original  bill  of  lad-  the  bill  of  lading.  Pennsylvania  Co.  v. 
ing   as   to    destination   designated. — Char-      Fairchild,  69   111.  360. 
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riage  is  in  writing,  parol  evidence  is  inadmissible  to  vary  its  terms  or  to  import 
into  it  a  stipulation  v^fhich  it  does  not  contain.^''' 

Evidence  of  Usual  Course  and  Custom  of  Doing  Business  Adopted  by 
Connecting  Carriers. — In  an  action  to  recover  from  an  initial  carrier  for  the 
loss  of  goods  after  they  had  been  delivered  to  a  connecting  carrier,  evidence  of 
the  usual  course  and  custom  of  doing  business  adopted  by  connecting  lines  of 
railroad  is  admissible  on  the  question  of  the  receipt  or  delivery  of  the  property 
by  one  to  the  other.^s 

Evidence  of  General  Usage  of  Carrier  to  Transfer  Goods  to  Next  Car- 
rier.— In  an  action  against  a  carrier  for  the  loss  of  goods  consigned  to  a  point 
beyond  its  terminus,  the  shipper,  where  the  bill  of  lading  is  silent  on  the  subject, 
may  show  the  general  usage  of  the  carrier  to  transfer  goods  to  the  next  carrier 
so  as  to  render  the  defendant  liable,  as  a  carrier,  for  a  loss  occurring  before  the 
transfer  was  completed. ^^ 

Evidence  of  Custom  between  Carriers  Not  to  Receipt  for  Cars  until 
the  Day  after  Receiving  Them. — In  an  action  against  a  carrier  to  recover 
damages  by  delay  to  a  car  load  of  perishable  goods  shipped,  where  there  was  evi- 
dence that  the  car  was  delivered  by  defendant  to  a  connecting  carrier  on  the 


57.  Parol  evidence  inadmissible  to  vary 
-terms  of  written  contract. — Where  the 
contract  for  carriage  of  a  passenger  is  in 
■writing,  the  writing  alone  should  be 
looked  to,  and  it  is  not  competent  to  im- 
port into  the  agreement  by  parol  testi- 
mony a  stipulation  that  the  plaintiff  was 
to  be  carried  to  his  destination,  over  con- 
necting lines,  in  the  same  car.  Missouri, 
•etc.,  R.  Co.  V.  Harrison,  97  Tex.  611,  80 
S.  W.  1139,  reversing  77  S.  W.  1036.  See 
Missouri,  etc.,  R.  Co.  v.  Foster,  97  Tex. 
618,  80  S.  W.  1097,  reversing  78  S.  W. 
11.34. 

When,  under  the  terms  of  a  contract  of 
carriage,  the  carrier  obligates  itself  to 
carry  freight  to  one  of  the  termini  of  its 
railroad  and  there  deliver  the  same  to  a 
connecting  line  of  railroad  or  steamer  to 
be  transported  to  the  destination,  evi- 
dence of  a  parol  representation  that  the 
freight  would  be  delivered  to  a  connect- 
ing railroad  and  not  to  a  steamer,  is  in- 
admissible to  vary  the  terms  of  the  writ- 
ten agreement.  McElveen  v.  Southern 
R.  Co.,  109  Ga.  249,  34  S.  E.  281,  77  Am. 
St.    Rep.    371. 

No  ambiguity  in  contract  warranting 
admission  of  oral  evidence. — A  railroad 
company  in  Wisconsin  gave  a  shipper  a 
receipt,  "as  agents  and  forwarders,"  for 
100  barrels  of  flour.  "Contract  from 
Neenah  to  New  York,  at  $2.25  per  bar- 
rel." Held,  that  the  contract  was  for  the 
transportation  of  the  flour  to  New  York, 
and  that  there  was  no  such  ambiguity  in 
it  as  to  make  oral  evidence  admissible  to 
•show  that  it  was  not  intended  to  bind 
the  company  as  common  carriers  for  the 
whole  distance  to  New  York.  Peet  v. 
Chicago,  etc.,  R.  Co.,  30  Wis.  594,  91  Am. 
Dec.   446. 

Evidence  held  not  objectionable  as 
-tending  to  vary  terms  of  contract. — In 
an  action  against  an  initial  carrier  for  in- 
juries to  plaintiff's  wife  as  a  passenger 
on  defendant's   through   car  by  failure  to 


properly  heat  the  same,  where  the  con- 
tract for  transportation  provided  that  the 
initial  carrier  should  be  liable  onl}'  for 
injuries  occurring  on  its  own  line,  testi- 
mony of  plaintiff  as  to  conversations 
with  agents  of  defendant  prior  and  sub- 
sequent to  the  purchase  of  the  ticket,  but 
before  the  journey  commenced,  in  which 
he  was  told  by  the  agents  that  defend- 
ant was  to  furnish  the  cars  for  the 
through  trip,  was  not  objectionable  as 
tending  to  vary  the  terms  of  the  con- 
tract. Missouri,  etc.,  R.  Co.  v.  Foster 
(Tex.  Civ.  App.),  87  S.  W.  879,  affirmed 
in    101    Tex.    649,    no    op. 

It  having  been  shown  on  the  trial  of  a 
suit  against  a  railroad  company  for  dam- 
ages alleged  to  have  been  occasioned  by 
delay  in  delivering  a  carload  of  fruit  that 
the  defendant  accepted  the  same  for 
transportation  and  gave  a  receipt  de- 
scribing the  car,  stating  it  was  consigned 
to  a  named  party  at  a  designated  point, 
and  containing  the  figures  "62.20,"  the 
point  named  being  in  another  state  and 
beyond  the  defendant's  line,  there  was 
no  error  in  admitting  evidence  to  prove 
that  the  "62.20"  was  the  amount  of  the 
freight  for  the  entire  distance  and  was 
prorated  among  all  the  railroad  compa- 
nies over  whose  lines  the  car  v/as  routed 
in  order  to  reach  its  destination;  nor  in 
leaving  the  jury  to  determine  whether  or 
not  the  receipt,  in  the  light  of  such  evi- 
dence, constituted  a  through  contract  of 
shipment.  Central  R.,  etc.,  Co.  v.  Geor- 
gia Fruit,  etc.,  Exch.,  91  Ga.  389,  17  S. 
E.  904. 

58.  Evidence  of  usual  course  and  cus- 
tom of  doing  business  adopted  by  con- 
necting carriers. — Root  v.  Great  West- 
ern R.  Co.  (N.  Y.),  65  Barb.  619,  1 
Thomp.  &  C.  10,  affirmed  in  55  N.  Y.  636. 

59.  Evidence  of  general  usage  of  car- 
rier to  transfer  goods  to  next  carrier. — 
Hooper  v.  Chicago,  etc.,  R.  Co.,  27  Wis. 
81,   9   Am..   Rep.   439. 
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afternoon  of  the  13th,  but  the  receipt  therefor  was  given  defendant  on  the  14th, 
it  was  error  to  exclude  evidence  that  it  was  a  custom  between  the  carriers  not  to 
receipt  until  the  following  day  for  cars  received  by  one  from  the  other  in  the  aft- 
ernoon.^** 

Evidence  to  Show  Condition  of  Goods  When  Delivered  to  Connecting- 
Carrier. — In  an  action  against  the  initial  carrier  to  recover  damages  for  injury 
to  goods  evidence  is  admissible  to  show  delivery  of  the  goods  in  good  condition 
to  the  next  connecting  carrier.  ^^  In  an  action  against  the  initial  carrier  for  in- 
jury to  pouhry  occasioned  by  delay  in  shipment,  evidence  of  the  condition  of  the 
poultry  after  transportation  by  a  connecting  carrier  is  admissible,  as  tending  to 
show  its  condition  when  delivered  by  defendant  to  the  connecting  carrier.®^ 

Evidence  that  Injury  Occurred  after  Delivery  of  Property  to  Connect- 
ing Carrier. — In  an  action  to  recover  for  the  deterioration  in  value  of  live  stock 
caused  by  delays,  under  a  complaint  alleging  a  special  contract  by  the  defendant 
to  carry  to  a  speciiied  place,  and  a  breach  of  the  contract,  and  an  answer  contain- 
ing a  general  denial,  the  defendant  may  prove  that  the  injury  complained  of  ac- 
crued after  the  property  had  passed,  beyond  the  defendant's  terminus  onto  another 
line.^^  But  where  injury  to  live  stock  is  due  to  the  defective  condition  of  the 
car,  testimony  that  it  occurred  after  the  car  was  delivered  to  a  connecting  carrier 
is  properly  excluded.^* 

§  3803.  In  Action  against  Intermediate  or  Last  Carrier. — Evidence 
That  Goods  Were  Delivered  to  Initial  Carrier  for  Shipment. — Evidence 
that  goods  were  delivered  to  a  carrier  for  shipment  is  admissible  on  behalf  of 
the  plaintiff  in  an  action  against  a  connecting  carrier  to  recover  for  the  loss  of  the 
goods.^° 

Evidence  to  Prove  Terms  of  Contract  Made  by  Initial  Carrier. — In  an 
action  against  an  express  company,  as  a  connecting  carrier,  for  refusal  to  deliver 
a  soldier's  corpse  to  his  father,  evidence  that  the  telegraph  agent  at  the  destina- 
tion was  also  the  express  agent,  and  that  he  had  received  a  telegram  before  the 
arrival  of  the  corpse,  notifying  the  consignee  that  all  the  expenses  of  shipment 

60.  Evidence  of  custom  between  car-  on  application,  evidence  that  defendant, 
riers  not  to  receipt  for  cars  until  the  day  the  initial  carrier,  delivered  the  property- 
after  receiving  them. — Hewitt  v.  Chi-  in  good  order  to  the  next  carrier  for 
cago,  etc.,  R.  Co.,  63  Iowa  611,  19  N.  W.  transportation  to  its  destination  was 
790.  held   inadmissible,   though  the  bill   oflad- 

61.  Evidence  held  com.petent  to  show  ing  stated  that  it  was  subject  to  the  con- 
delivery  of  goods  iti  good  condition. — In  ditions  thereon,  and  was  signed  by  the 
an  action  to  recover  damages  for  injury  shipper  and  the  carrier's  agent,  and  one 
to  goods  shipped  over  defendant  road,  of  the  conditions  was  that  no  carrier 
an  agent  of  defendant  testified  that  the  should  be  liable  for  loss  or  damage  not 
goods  were  delivered  in  good  condition  occurring  on  its  portion  of  the  route.  Da- 
to  the  next  line  of  road,  and  that  his  vis  v.  Seaboard  Air  Line  Railv.'ay,  71  S. 
knowledge  was  derived  from  the  custom  E.  428,  136  Ga.  278.  See,  also,  Savannah, 
of  the  road  receiving  goods  from  an-  etc.,  R.  Co.  v.  Elder,  116  Ga'.  942,  43  S.  E. 
other,  of  examining  them,  and,  if  in  good  379. 

condition,  receiving  them,  and  checking  62.  Evidence  of  condition  of  poultry 
them  "all  right."  Held,  that  the  evidence  after  transportation  by  comjecting  car- 
was  competent  to  show  a  delivery  of  the  rier. — Holden  v.  New  York  Cent.  R.  Co., 
goods   in    good   condition.      Knott   v.    Ra-  54  N.  Y.  662. 

leigh,  etc.,  R.  Co.,  98  N.  C.  73,  3  S.  E.  63.  Evidence  that  injury  occurred  after 
735,  2  Am.  St.  Rep.  321.  delivery  of  property  to  connecting  ear- 
But  in  Georgia,  in  an  action  against  a  rier. — Ortt  v.  Minneapolis,  etc.,  R.  Co., 
carrier,  under  Civ.  Code  1910,  §§  2771,  36  Minn.  396,  81  N.  W.  519. 
2772,  requiring  carriers,  on  application  64.  Burnside,  etc.,  R.  Co.  v.  Tupman, 
by  shipper,  to  trace  freight  which  may  72  S.  W.  786,  24  Ky.  L.  Rep.  2052. _ 
have  been  lost,  and  to  inform  applicant  65.  Evidence  that  goods  were  delivered 
in  writing  within  30  days  of  the  time,  to  initial  carrier  for  shipment. — Gwyn 
place,  and  manner  of  the  loss,  and  the  Harper  Mfg.  Co.  v.  Carolina  Cent.  R. 
names  of  those  by  whom  such  facts  may  Co.,  38  S.  E.  894,  128  N.  C.  280,  83  Am. 
be  established,  for  failure  to  trace  freight  St.  Rep.  675. 
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had  been  paid  by  the  government,  was  admissible  to  prove  the  terms  of  the  ship- 
ment contract  made  by  the  initial  carrier,  and  binding  upon  the  defendant.^s 

Receipt  or  Bill  of  Lading  Given  by  Initial  Carrier. — The  receipt  or  bill  of 
lading  given  by  the  initial  carrier  will  be  competent  evidence  in  an  action  against 
any  of  the  succeeding  carriers  into  whose  possession  the  goods  may  have  come 
to  show  the  delivery  for  transportation,  the  condition  of  the  goods  at  the  time  of 
such  delivery,  and  the  terms  of  the  shipment.®^ 

Original  Waybill. — In  an  action  against  a  connecting  carrier  for  failure  to 
deliver  goods  transported  by  it  upon  the  tender  by  plaintiff  of  the  charges  for 
carriage  specified  in  the  bill  of  lading  issued  by  the  initial  carrier,  the  original 
waybill, .  showing  that,  at  the  time  defendant  company  received  the  freight,  it 
paid  accrued  charges  amounting  to  as  much  as  the  amount  fixed  in  the  bill  of  lad- 
ing for  the  entire  transportation,  is  admissible  in  defendant's  behalf,  as  it  shows 
that  the  latter  did  not  intend  to  ratify  the  original  contract.^  ^ 

Evidence  That  Shipment  Was  Accepted  and  Forwarded  on  a  Through 
Bate. — In  an  action  against  the  terminal  carrier,  evidence  that  the  shipment  was 
accepted  and  forwarded  on  a  through  rate  does  not  prove  the  existence  of  a  traffic 
arrangement  between  the  initial  and  connecting  carriers  such  as  to  make  them 
partners  in  the  transportation  of  the  goods  or  agents  of  each  other,  but  it  may  be 
considered  in  connection  with  other  evidence  on  the  issue.^^ 

Evidence  That  Injury  Was  Done  before  Carrier  Received  Goods. — A 
statute,  providing  that,  where  there  are  several  connecting  railroads  under  dif- 
ferent companies,  the  last  company  which  has  received  goods  as  in  "good  order'' 
shall  be  responsible  to  the  consignee  for  any  damage,  having^  no  application  to  an 
action  against  a  railroad  company  where  the  declaration  fails  to  allege  that  de- 
fendant received  the  goods  as  in  good  order,  evidence  that  the  injury  to  the  goods 
was  done  before  defendant  received  them  is  admissible  in  defense.™ 

Memorandum  by  Carrier's  Agent  as  to  Poor  Condition  of  Horses  Re- 
ceived.— Where,  in  an  action  against  the  last  of  two  connecting  carriers  for  dam- 
ages to  horses  shipped  over  both  roads,  the  complaint  alleges  that  the  horses  were 
in  good  condition  on  their  arrival  at  the  place  where  the  two  roads  cojinect,  evi- 
dence is  competent  of  a  memorandum  made  by  defendant's  agent  at  such  place, 
in  the  presence  of  plaintiff,  as  to  their  poor  and  weak  condition  on  such  arrival.'''^ 

66.  Evidence  to  prove  terms  of  contract  To  bind  "the  last  company  which  has 
made  by  initial  carrier. — Alcorn  v.  received  the  goods  as  in  good  order," 
Adams  Exp.  Co.,  148  Ky.  352,  146  S.  W.  under  the  Georgia  statute,  Code  §  2084, 
747.  there  must  be  some  proof  that  it  so  re- 

67.  Receipt  or  bill  of  lading  given  by  ceived  them;  and  the  written  indorse- 
initial  carrier.— Southern  Exp.  Co.  v.  ment  of  the  agent  on  the  bill  of  lading, 
Hess,  53  Ala.  19;  Louisville,  etc.,  R.  Co.  made  some  time  after  the  reception,  is 
V.  Tennessee  Brewing  Co.,  96  Tenn.  677,  "ot  evidence,  unless  accompanied  with 
36   S.   W.   392.  proof  that  it  was   his   business   so   to   act 

■D„'t  ;- 'n..„-„;.,  ;<-  u„~   (,=..„  i,„ij  *!,„<.  „■  o"  reference  of  the  matter  to  him.     Evans 

.  .But  7.^^°"^^'^  '\^T-     i^  T       •      M  ^-  Atlanta,   etc.,   R.   Co.,   56   Ga.  498. 

bill  of  lading  executed  in  St.  Loms,  Mo.,  gg    original  waybiU.-Gulf,  etc.,  R.  Co. 

for  corn      received   in   apparent   good   or-  ^    ^^     ^^        ^^J           ^3  g    ^  ■ 

der   on   board   good   steamboat   Emma   C.  ^        ^    ^                     L    R.  A.  478. 

Elliott,    to    be    conveyed    from    St     Louis  ^^     Evidence    that    shipment    was    ac- 

to     Memphis    and   from   thence     by    the  ^     ^^     ^^  forwarded  on  a  through  rate. 

Memphis  and  Charleston   Railroad,  to  be  _^    ;  j^          Southern    Railway,    89    S.    C. 

delivered  in  like  good  order  at  the  com-  J:          ^    p    .  .                        •"           ^     ^■ 

pany's    depot     at    La    Grange,    Ga.,"   and  *^''"'    'i,  .•   ^-        ,        .    .                  ,          , 

signed  by  their  agent,  is  not  evidence  to  ,   70.  Evidence  that  mjury  was  done  be- 

show  the   reception   of  the   corn   in  good  fore     carrier     received     goods.— Western, 

order     by    the     defendant,   unless     it    is  etc.,  Railroad  w.  Exposition  Cotton  Mills, 

proved  that  the  defendant  was  one  of  the  81  Ga.  522,  7  S.  E.  916,  2  L.  R.  A.  103,  so 

connecting  roads  under  contract  with  the  holding  m  an  action  under  Code,   §  2084. 

other    and   with   the     steamer,     and    thus  71.   Memorandum  by  carrier's  agent  as 

bound  by  the  act  of  the  steamer's  agent      to    poor   condition    of   horses    received 

at   St.   Louis.     Evans  v.  Atlanta,   etc.,   R.  Vicksburg,      etc.,      R.      Co.      v.    Stocking 

Co.,   56   Ga.   498.  (Miss.),   13   So.   469. 
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Evidence  of  Loss  Resulting  from  Carrier  Requiring  Transshipment  of 
Preight. — Where  one  who  shipped  freight  over  a  road  for  delivery  to  a  connect- 
ing road  to  be  transported  to  its  destination  sues  the  connecting  road  to  recover 
for  its  refusal  to  receive  the  freight  loaded  on  board  the  cars  of  the  receiving  car- 
rier, and  for  requiring  transshipment  thereof,  evidence  of  the  loss  sustained  by 
the  plaintiff  by  being  compelled  to  sell  freight  of  the  same  kind  which  they  had 
on  hand,  at  greatly  reduced  prices,  by  reason  of  the  conduct  of  the  defendant,  is 
admissible.''' 2 

Evidence  to  Show  that  Carrier  Furnishing  Car  Knew  Purpose  for 
Which  It  Was  Required. — Evidence  that  in  making  requisitions  on  a  connect- 
ing line  for  cars  a  railroad  company  is  obliged  to  give  the  connecting  line  infor- 
mation of  the  use  to  be  made  of  the  cars,  and  of  the  place  to  which  they  are  to  be 
sent,  is  admissible,  in  an  action  for  negligence  in  transporting  the  plaintiff's  cat- 
tle in  a  car  infected  with  Texas  fever,  to  show  that  the  company  that  furnished 
the  car  knew  the  purpose  for  which  it  was  requireS.''^ 

Freight  Bill  Presented  by  Terminal  Carrier. — For  the  purpose  of  showing 
that  four  bags  out  of  a  shipment  of  rice  were  lost  while  in  the  possession  of  the 
terminal  carrier,  a  freight  bill  for  transporting  30  packages  of  rice  presented  by 
such  carrier  to,  and  paid  by  the  consignee,  and  indorsed,  "4  sacks  short,"  is  rele- 
vant.'^* 

§  3804.  In  Action  against  Initial  and  Connecting  Carriers. — Evidence 
That  Agent  Acted  in  Joint  Interest  of  Carriers. — In  an  action  against  con- 
necting carriers,  evidence  that  an  agent,  with  the  knowledge  of  the  companies, 
acted  in  their  joint  interest  and  for  their  common  benefit,  was  admissible,  as  tend- 
ing to  show  the  joint  prosecution  of  a  common  undertaking.' ^ 

Evidence  OflFered  by  One  Carrier  That  Other  Neglected  to  Furnish 
■Cars. — Where  two  railroads  are  sued  on  a  joint  contract  for  transportation,  evi- 
dence offered  by  one  of  them  to  prove  that  the  other  neglected  to  furnish  cars  is 
immaterial.'^^ 

Evidence  to  Explain  Circumstances  under  Which  Connecting  Carrier 
Heceipted  for  Freight. — In  an  action  against  the  initial  and  connecting  carriers 
for  loss  of  freight,  evidence  that  the  waybill,  made  at  the  place  where  the  goods 
were  delivered  to  the  connecting  carrier,  was  made  out  from  the  waybill  which  ac- 
companied the  car,  and  not  from  an  inspection  of  the  contents  of  the  car,  which 
was  sealed,  is  admissible  to  explain  how  it  happened  that  the  connecting  carrier 
receipted  for  the  freight.'^ 

§  3805.  Weight  and  Sufficiency  of  Evidence. — In  actions  against  con- 
necting carriers  the  courts  have  frequently  been  required  to  pass  upon  the  weight 
of  the  evidence  and  its  sufficiency  to  prove  particular  facts.  Thus  the  courts  have 
been  required  to  determine  whether  there  was  sufficient  evidence  to  show  that  a 
particular  carrier  was  a  connecting  carrier  ;''^^    whether  the  evidence  justified  an 

72.  Evidence  of  loss  resulting  from  Co.  v.  Halsell,  SO  S.  W.  140,  35  Tex.  Civ. 
carrier  requiring  transshipment  of  freight.  App.  126,  judgment  affirmed  in  83  S.  W. 
— Central  R.  Co.  v.  Logan  &  Co.,  77  Ga.       15,  98  Tex.  344. 

804,  3  S.  E.  465.  76.     Evidence    offered   by   one     carrier 

73.  Evidence  to  show  that  carrier  fur-  that  other  neglected  to  furnish  cars. — 
nishing  car  knew  purpose  for  which  it  Sisson  v.  Cleveland,  etc.,  R.  Co.,  14  Mich. 
was   required. — St.    Louis,   etc.,   R.    Co.   v.  489,  90  Am.  Dec.  352. 

Henderson,  57  Ark.  402,  si  S.  W.  878.  77.    Evidence   to    explain   circumstances 

74.  Freight  bill  presented  by  terminal  under  which  connecting  carrier  receipted 
carrier. — Charles  v.  Atlantic  Coast  Line  for  freight. — Alussellam  v.  Cincinnati, 
R.  Co.,  58  S.  E.  927,  78  S.  C.  36;  Maz-  etc.,  R.  Co.,  104  S.  W.  337,  31  Ky.  L.  Rep. 
ursky   v.    Atlantic   Coast   Line   R.    Co.    (S.  908. 

C),   58   S.   E.  931;   Von   Lehe  v.  Atlantic  78.  Evidence  showing  defendant  was  a 

Coast   Line   R.   Co.,   59   S.   E.   1135,   78   S.  connecting     carrier     between    points     of 

C.   167.  shipment     and     destination.^Where    the 

75.  Evidence  that  agent  acted  in  joint  evidence  shows  that  a  particular  car 
interest     of     carriers. — Chicago,     etc.,     R.  bearing     a    specific     number    and     loaded 
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instruction  as  to  the  identity  of  two  railroads;''^  whether  the  evidence  authorized 
a  finding  that  connecting  carriers  were  Hable  as  partners ;  *°  whether  the  evi- 
dence proved  an  agreement  between  connecting  carriers  rendering  them  practi- 
cally one ;  ^i  whether  the  evidence  authorized  a  finding  that  one  railroad  was 
simply  a  division  of  the  other ;  ^^  whether  the  evidence  was  sufficient  to  show  that 
an  initial  carrier  was  authorized  to  make  a  contract  in  behalf  of  a  connecting  line 
for  through  shipments ;  *^  whether  the  evidence  was  sufficient  to  show  that  a  bill 
of  lading  was  modified  by  parol  agreement ;  *■*  whether  bills  of  lading  were  suf- 
ficient to  prove  delivery  of  the  quantity  of  goods  noted  to  an  initial  carrier,  in 
the  absence  of  evidence  to  disprove  their  accuracy  or  correctness ;  ^^  whether 
there  was  sufficient  evidence  to  show  that  the  consignor  did  not  regard  the  origi- 
nal carrier  as     having  assumed     a    carrier's    liability    for  the    entire    route ;  ^^ 


with  melons  was  shipped  from  a  point 
on  the  initial  carrier's  line  to  a  point  be- 
yond its  terminus,  and  that  this  same 
car  was  afterwards  in  the  possession  of 
the  defendant  carrier  at  the  point  of  its 
destination  and  that  the  latter  sent  to  the 
consignee  a  bill  for  freight,  the  fact  that 
the  defendant  carrier  was  one  of  a  line 
of  connecting  roads  between  the  point 
of  shipment  and  the  point  of  destination, 
is  sufficiently  established.  Forrester  v. 
Georgia  R.,  etc.,  Co.,  93  Ga.  699,  19  S.  E. 
811. 

Evidence  warranting  finding  that  line 
to  which  cattle  were  transferred  was  a 
connecting  carrier. — In  an  action  for  in- 
juries to  cattle  shipped  on  defendant's 
line,  evidence  held  sufficient  to  warrant 
a  finding  that  a  line  to  which  the  cattle 
were  transferred  by  defendant  was  a  con- 
necting carrier.  Chicago,  etc.,  R.  Co.  7J. 
Slaughter,   106   S.   W.  208,   84  Ark.   423. 

79.  Evidence  justifying  instruction  as  to 
identity  of  two  railroads. — In  Southern 
Kansas  R.  Co.  v.  Crump,  32  Tex.  Civ. 
App.  222,  74  S.  W.  335,  affirmed  in  97 
Tex.  647,  no  op.,  the  evidence  was  held 
to  justify  court  in  summarily  instructing 
the  jury  as  to  identity  of  two  railroads 
negligently   transporting   plaintiff's   cattle. 

80.  Evidence  sufficient  to  authorize 
finding  that  carriers  were  liable  as  part- 
ners.— Evidence  in  an  action  for  delay 
in  delivery  of  freight,  to  be  transported 
from  G.  to  J.  over  the  Z.  Railroad  and 
from  J.  to  T.  over  the  I.  Railroad,  that 
the  two  companies  had  the  same  freight 
agent  at  J.,  the  sam.e  freight  dispatcher 
and  other  employees,  and  that  the  entire 
route  from  G.  to  T.  was  under  the  su- 
pervision of  a  common  traveling  freight 
agent,  is  sufficient  to  authorize  a  finding 
of  a  partnership  arrangement  between 
the  two  companies,  making  them  liable 
as  partners.  Illinois  Cent.  R.  Co.  v. 
Jones,  39   So.   493,   87   Miss.   489. 

81.  Evidence  insufficient  to  show  agree- 
ment between  connecting  carriers  ren- 
dering them  practically  one. — In  an  ac- 
tion against  an  initial  carrier  for  inju- 
ries to  live  stock  by  the  negligence  of  a 
connecting  carrier,  evidence  held  insuf- 
ficient to  show  any  contract,  express  or 
implied,  or  a  partnership  or  traffic  agree- 


ment, between  the  two  carriers,  which 
rendered  them  practically  one,  so  as  to 
make  the  initial  carrier  liable  for  injuries 
from  the  negligence  of  the  connecting 
carrier.  Carter  v.  Chicago,  etc.,  R.  Co., 
146  Iowa  201,  125  N.  W.  94. 

82.  Evidence  authorizing  finding  that 
one  railroad  was  simply  a  division  of  the 
other. — In  an  action  against  connecting 
railroads  for  injuries  to  live  stock,  evi- 
dence that  the  railroads  were  under  the 
same  executive  control;  that  the  checks 
to  the  men  employed  by  one  came  from 
the  headquarters  of  the  other;  that  the 
stationery  of  the  former  was  furnished 
by  the  latter;  that  the  contract  of  ship- 
ment was  made  in  the  name  of  the  latter, 
while  the  name  of  the  former  was  stamped 
at  the  head  thereof;  and  other  evidence 
generally  tending  to  show  that  the  two 
roads  were  under  the  same  management 
although  using  a  distinct  name  and  hav- 
ing a  separate  charter — was  sufficient  to 
authorize  a  finding  that  the  railroads 
were  not  separate  organizations,  but  that 
one  was  simply  a  division  of  the  other. 
Southern  R.  Co.  v.  Thomas,  90  S.  W. 
1043,   28   Ky.   L.   Rep.  951. 

83.  Evidence  held  to  show  that  an  in- 
itial carrier  of  freight  was  authorized  to 
make  a  contract  on  the  part  of  a  connect- 
ing line  for  through  shipments.  Gulf, 
etc.,  R.  Co.  V.  Nelson  (Tex.  Civ.  App.), 
139  S.  W.  81. 

84.  Evidence  showing  that  bill  of  lad- 
ing was  modified  by  parol  agreement. — 
Evidence  held  to  show  that  a  bill  of  lad- 
ing for  goods  to  be  transported  over  sev- 
eral connecting  lines  was  modified  by 
parol  agreement  between  the  parties  as  to 
the  lines  over  which  the  shipment  was 
to  be  made,  Steidl  v.  Minneapolis,  etc., 
R.  Co.,  103  N.  W.  701,  94  Minn.  333. 

85.  Bills  of  lading  held  sufficient  to 
prove  the  delivery  of  the  quantity  of 
goods  noted  to  an  initial  carrier,  in  the 
absence  of  evidence  to  disprove  their  ac- 
curacy or  correctness.  New  York,  etc., 
Transp.  Line  v.  Baer  &  Co.,  118  Md.  73, 
84    Atl.    251. 

86.  Evidence  that  consignor  did  not 
regard  original  carrier  liable  for  entire 
distance. — Where  the  consignor  of  prop- 
erty which  a  railroad  company  agreed  to 
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whether  the  evidence  warranted  a  finding  that  a  carrier  made  delivery  by  em- 
ploying another  carrier  as  its  agent ;  ^'^  whether  the  evidence  was  sufficient  ta 
show  that  a  particular  carrier  was  responsible  for  a  delay  in  transpKjrtation ;  ^^ 
whether  the  evidence  was  sufficient  to  show  that  goods  were  delivered  to  the 
initial  carrier  in  good  condition ;  ^^  whether  •  there  was  sufficient  evidence  to 
place  the  responsibility  for  loss  of  or  injury  to  goods  upon  the  initial  car- 
rier ;  ^<'  whether  the  evidence  warranted  submission  to  the  jury  of  the  question 


transport  from  one  point  to  another,  par- 
tially over  connecting  lines,  signed  and 
received  from  the  connecting  lines  bills 
of  lading  in  which  they  assumed  all  lia- 
bility, there  was  sufficient  evidence  that 
such  consignor  did  not  regard  the  orig- 
inal carrier  as  having  assumed  a  carrier's 
liability  for  the  entire  distance.  Hart- 
ley V.  St.  Louis,  etc.,  R.  Co.,  89  N.  W.  88, 
115    Iowa   612. 

87.  Evidence  warranting  finding  that 
carrier  made  delivery  by  employing  an- 
other carrier  as  its  agent. — In  an  action 
against  a  railroad  company  for  loss  of 
grain  in  transit  over  connecting  lines, 
evidence  held  to  warrant  a  finding  that 
defendant,  after  transporting  the  ship- 
ment to  the  point  of  destination,  made 
delivery  to  the  consignee,  using  another 
railroad  company's  freight  yard  as  its 
yard,  and  employing  that  company  to 
haul  the  shipment  as  defendant's  agent. 
Shapiro  v.  Boston,  etc.,  Railroad,  9U  N. 
E.  459,  213  Mass.  70,  Ann.  Cas.  191.3E, 
1028. 

88.  Evidence  held  to  warrant  a  finding 
that  defendant's  connecting  carrier  was 
responsible  for  a  delay  in  the  transpor- 
tation of  an  emigrant's  effects,  between 
points  of  shipment  and.  junction  points. 
McManus  v.  Chicago,  etc.,  R.  Co.  (Iowa), 
136  N.  W.  769. 

Evidence  showing  unreasonable  delay 
by  connecting  carrier. — Evidence  held  to 
show  unreasonable  delay  in  the  trans- 
portation .  of  live  stock  by  the  connect- 
ing carrier.  McMillan  v.  Chicago,  etc., 
R.   Co.,  147   111.  596,  124  N.  W.   1069. 

Evidence  justifying  finding  that  delay 
was  caused  solely  by  last  carrier's  mis- 
take.— Cotton  was  shipped  by  plaintiff 
to  "Byron  Sherman,"  and  received  by  de- 
fendant from  a  connecting  line  with  a 
freight  bill  in  which  was  stated  the  num- 
bers and  marks  on  the  bales,  but  the 
consignee's  name  was  given  as  "Ryan 
Sherman."  Defendant  in  its  entries 
changed  the  name  of  the  consignee  to 
"Ryan  &  Sherman,"  and  so  carried  it  to  its 
destination.  Not  finding  such  a  firm,  de- 
fendant warehoused  the  cotton.  Byron 
Sherman  called  at  defendant's  office  at 
the  destination  about  the  time  of  the  ar- 
rival of  the  cotton,  and  several  times 
thereafter,  and  exhibiting  the  bills  of 
lading  containing  the  number  of  bales 
and  marks  thereon,  and  inquired  for  the 
cotton,  but  could  get  no  information  con- 
cerning it.  In  an  action  to  recover  for 
delay  in  the  delivery,  held,  that  the  evi- 
dence  was   sufficient   to  justify   a   finding 


that  the  delay  was  caused  solely  by  de- 
fendant's mistake.  Sherman  v.  Hudson 
River  R.  Co.,  64  N.  Y.  354,  affirming  5- 
Daly   521. 

No  evidence  warranting  finding  that 
delay  was  chargeable  to  last  carrier. — 
Where  goods  shipped  over  connecting 
lines  are  delayed  in  arriving  at  their  des- 
tination, and  there  is  no  evidence  of  the 
terms  of  the  contract  of  shipment,  or. 
that  the  company  completing  the  trans- 
portation had  any  connection  with  the 
contract,  or  evidence,  showing  when, 
where,  or  by  which  of  the  companies  the 
delay  was  caused,  a  finding  that  the  de- 
lay was  chargeable  to  the  company  last 
receiving  the  goods  was  not  warranted^ 
Almand  v.  Georgia  R.,  etc.,  Co.,  95  Ga. 
775,  22   S.   E.   674. 

89.  Evidence  showing  goods  were  de- 
livered to  initial  carrier  in  good  condi-, 
tion. — In  an  action  against  a  terminal 
carrier  for  injuries  to  peaches,  evidence 
held  sufficient  to  show  that  the  fruit  was- 
delivered  to  the  initial  carrier  in  sound 
condition.  Philadelphia,  etc.,  R.  Co.  v. 
Diffendal,  72  Atl.  193,  109  Md.  494,  re- 
hearing denied  in  72  Atl.  458. 

In  an  action  to  recover  damages  by 
freezing  of  a  car  load  of  holly  while  in 
transit,  evidence  held  to  sustain  a  finding 
that  it  was  in  good  condition  when  de- 
livered to  the  initial  carrier.  Pressley  Co. 
V.  Illinois  Cent.  R.  Co.  (Minn.),  136  N. 
W.  11. 

90.  Evidence  justifying  inference  that  in- 
itial carrier  was  solely  to  blame  for  dam- 
age.— ^Defendant  railroad  company  re- 
ceived certain  batteries  in  crates  for 
transportation,  and  after  the  arrival  of 
the  batteries  delivered  the  same  to  a 
transfer  company  for  delivery.  The  bat- 
teries were  in  the  railroad  company's- 
possession  for  about  two  weeks,  and  in 
the  possession  of  the  transfer  company 
not  more  than  one  or  two  days.  On  ar- 
rival it  was  found  that  the  batteries  were 
damaged  by  the  spilling  of  their  contents, 
and  there  was  evidence  that  the  same 
must  have  been  spilled  for  more  than  ■& 
week  before  the  goods  were  received, 
because  of  the  condition  and  appearance 
of  the  packing.  Held,  that  such  facts 
were  sufficient  to  justify  an  inference 
that  the  railroad  company  was  solely  to 
blame  for  the  damage.  Hoye  v.  Penn- 
sylvania R.  Co.,  100  N.  Y.  S.  190,  114 
App.   Div.   821,   affirmed  in   83   N.   E.   586. 

Evidence  establishing,  prima  facie,  li- 
ability of  initial  carrier  for  loss  of  goods. 
— In   an   action  against   a   carrier  for  the 
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whether  the  shipper  rehed  on  statements  of  the  carrier's  agent;  ^^  whether,  in 
an  action  against  the  terminal  carrier,  the  evidence  was  sufficient  to  take  the  case 
to  the  jury ;  ^2  whether  the  evidence  was  sufficient  to  charge  a  connecting  carrier 
with  the  receipt  of  goods ;  ^^  whether  there  was  sufficient  evidence  to  show  that 
the  terminal  carrier  did  not  receive  freight ;  ®*  whether  there  was  evidence  suffi- 
cient to  show  that  goods  or  live  stock  were  in  good  condition  when  delivered  to 


loss  of  goods,  it  appeared  that  plaintiff 
■delivered  them  to  defendant,  to  be  trans- 
ported to  a  point  beyond  the  terminus  of 
the  latter's  line,  and  that  defendant  gave 
a  receipt  therefor,  reciting  that  the  goods 
were  to  be  forwarded  to  its  terminus  for 
plaintiff  at  the  specified  point  of  desti- 
nation. Held,  that  it  was  sufficient  to 
establish,  prima  facie,  a  right  of  recov- 
ery in  an  action  on  the  case  against  de- 
fendant, for  negligence  as  a  common  car- 
rier, for  loss  of  the  goods,  to  show  the 
delivery  of  the  goods  to  defendant,  and 
that  they  had  not  arrived  at  the  point  of 
destination,  but  were  lost.  Brintnall  v. 
Saratoga,  etc.,  R.  Co.,  32  Vt.  665. 

Evidence  warranting  verdict  against 
initial  carrer  for  injury  to  books. — De- 
fendant received  a  package  of  plaintiff's 
books  for  shipment,  and  then  delivered 
them  to  a  connecting  carrier  after  an 
unexplained  delay  of  three  days.  The 
other  carrier  receipted  for  the  package  as 
being  in  good  condition,  without  open- 
ing it.  When  plantiff  opened  the  pack- 
age, the  books  were  wet,  and  mildew  in- 
dicated that  they  became  so  at  an  early 
stage  of  transportation.  Held,  that  a 
verdict  for  plaintiff  was  sustained.  Hunt 
■V.  Michigan,  etc.,  R.  Co.,  37  N.  Y.  162,  35 
How.   Prac.  287. 

Evidence  warranting  finding  that  hogs 
•were  not  properly  cared  for  by  initial 
carrier. — In  an  action  against  the  initial 
carrier  for  injuries  to  a  shipment  of 
hogs,  evidence  held  to  warrant  a  finding 
that  the  hogs  were  not  properly  cared 
for  while  in  the  possession  of  the  initial 
carrier.  Illinois  Cent.  R.  Co.  v.  Stevens, 
96  S.  W.  888,  29  Ky.  L.   Rep.  1079. 

Circumstances  warranting  inference 
that  initial  carrier  was  responsible  for  in- 
jury to  hogs. — In  an  action  by  a  shipper 
against  a  railroad  company  for  damages 
arising  out  of  defendant's  alleged  failure 
to  transport  and  deliver  with  reasonable 
dispatch  a  car  load  of  hogs,  and  to  water 
them  externally  while  in  transit,  by  rea- 
son of  which  neglect  a  number  of  them 
died,  it  did  not  appear  whether  the  dam- 
age occurred  while  the  car  was  being 
transported  by  defendant,  or  later,  while 
in  charge  of  the  connecting  road.  Held 
that,  it  appearing  that  the  delay  was  dur- 
ing the  most  trying  time  of  the  day  and 
while  the  car  was  in  defendant's  charge, 
the  ,  jury  might  have  drawn  from  such 
circumstance  the  inference  that  defend- 
ant was  responsible  for  the  injury.  Wal- 
lace V.  Lake  Shore,  etc.,  R.  Co.,  95  N. 
W.  750,  133  Mich.  633. 


91.  Evidence  warranting  submission  _  to 
jury  of  question  whether  plaintiff  relied 
on    statements   of   defendant's   agent. — In 

an  action  for  damages  to  live  stock 
shipped  over  defendant's  railroad,  evidence 
examined,  and  held  sufficient  to  warrant 
submitting  to  the  jury  the  question  as  to 
whether  plaintiff  signed  .the  contract  of 
shipment  in  reliance  on  untruthful  state- 
ments of  the  agent  that  it  rendered  de- 
fendant liable  as  a  through  carrier. 
Louisville,  etc.,  R.  Co.  v.  Bennett,  76  S. 
W.  408,  25  Ky.  L.  Rep.  834. 

92.  Evidence  sufficient  to   take  case  to 

jury  in  action  against  terminal  carrier 

In  an  action  against  a  terminal  carrier 
for  injury  to  live  stock  during  transpor- 
tation, evidence  examined,  and  held  suf- 
ficient to  take  the  case  to  the  jury.  Hug- 
gins  V.  Atlantic  Coast  Line  R.  Co.,  60  S. 
E.   694,   79    S.    C.   341. 

93.  Evidence  sufficient  to  charge  con- 
necting carrier  with  receipt  of  goods. — 
Evidence  that  14  boxes  of  goods  were 
delivered  to  a  railroad  company  for  ship- 
ment; that  they  were  sealed  in  a  car;  and 
that  the  car,  still  sealed,  was  delivered  to 
a  connecting  line,  is  sufficient  to  charge 
such  connecting  carrier  with  the  receipt 
of  the  14  boxes.  Newport  News,  etc.,  R. 
Co.  V.  Mendell,  17  Ky.  L.  Rep.  1400,  34 
S.   W.   1081. 

Evidence,  in  an  action  against  a  car- 
rier for  nondelivery  of  freight,  that 
there  was  shipped  to  plaintiff  at  the  same 
time,  and  as  parts  of  the  same  shipment, 
a  barrel  and  a  box,  that  defendant  re- 
ceived from  a  connecting  carrier  the  bar- 
rel and  transported  it  to  destination,  that 
on  its  waybill  and  expense  bill  appeared 
both  the  barrel  and  box  with  notations 
indicating  that  both  were  received  by  it 
and  carried  to  destination  and  checked  as 
in  its  possession  there,  is  sufficient  evi- 
dence that  it  received  the  box,  though  30 
days  after  delivery  of  the  barrel  to  plain- 
tiff, at  which  time  defendant  could  not 
find  the  box,  it  was  found  in  the  posses- 
sion of  another  carrier  at  its  destination. 
Chicago,  etc.,  R.  Co.  v.  Pfeifer  &  Bro., 
90  Ark.  534,  119  S.  W.  642,  22  L.  R.  A.,  N. 
S.,   1107. 

94.  Evidence  not  showing  that  terminal 
carrier  did  not  receive  freight. — In  an 
action  against  a  terminal  carrier  for  loss 
of  freight,  evidence  held  not  to  show  that 
the  terminal  carrier  did  not  receive  the 
freight  from  the  initial  carrier  contract- 
ing for  a  through  shipment.  Lacey  v. 
Oregon  R.,  etc.,  Co.,  63  Ore.  596,  128  Pac. 
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an  intermediate  or  last  carrier;  ^^  whether  there  was  sufficient  evidence  to  show 
that  loss  of  or  injury  to  goods  or  live  stock  occurred  on  the  line  of  an  inter- 
mediate or  last  carrier,  or  that  such  carrier  was   responsible  therefor ;  »<'   and 


95.  Evidence  supporting  finding  that 
horses  were  in  good  condition  when  de- 
livered by  a  prior  carrier. — In  an  action 
against  a  railroad  for  injury  to  horses  in 
transit,  evidence  held  sufficient  to  sup- 
port a  finding  that  the  horses  were  in 
good  condition  when  they  were  delivered 
to  defendant  by  a  prior  carrier.  Powers 
V.  Chicago,  etc.,  R.  Co.,  105  N.  W.  345, 
130  Iowa  615. 

Evidence  insufficient  to  show  goods 
were  in  good  order  when  received  from 
initial  carrier. — In  an  action  against  a 
terminal  carrier  for  injuries  to  goods,  ev- 
idence held  insufficient  to  show  that  they 
were  in  good  order  when  received  from 
the  initial  carrier.  Rolfe  v.  Lake  Shore, 
etc.,  R.  Co.,  107  N.  W.  899,  144  Mich.  169, 
115   Am.   St.   Rep.   388. 

Sufficiency  of  evidence  to  show  recep- 
tion of  freight  in  good  order  by  last  car- 
rier.— A  bill  of  lading  given  by  the  agent 
of  a  steamboat  line  acknowledging  the 
receipt  on  board  of  the  freight  in  appar- 
ent good  order,  for  transportation  by 
the  boat  and  connecting  railroads,  is  not 
sufficient  to  show  the'  reception  of  the 
freight  in  good  order  by  the  last  carrier, 
unless  it  is  shown  also  that  the  last  car- 
rier was  one  of  the  connecting  roads  un- 
der contract  with  the  other  carriers  and 
steamer  and  thus  bound  by  the  act  of 
the  steamer's  agent.  Evans  v.  Atlanta, 
etc.,  R.  Co.,  56  Ga.  498. 

96.  Evidence  held  not  to  show  that  in- 
jury occurred  on  line  of  intermediate 
carrier. — On  the  arrival  of  freight  at  the 
consignee's  store,  a  box  was  discovered 
to  have  been  opened  and  the  contents 
damaged.  Its  exterior  showed  chisel 
marks.  The  freight  had  been  routed,  by 
way  of  connecting  rail  and  river  lines,  to 
a  river  point,  and  from  there  by  rail  to 
the  place  of  destination,  and  the  last  rail 
transportation  took  only  about  two 
hours.  In  answer  to  the  agent's  sugges- 
tion that  the  injury  must  have  occurred 
before  the  last  carrier  received  the 
goods,  the  consignee  stated  that  he  be- 
lieved the  injury  was  done  before  then. 
A  bill  of  lading  issued  by  the  last  carrier 
receipted  for  the  goods  in  apparent  good 
order.  Held  not  to  show  that  the  injury 
occurred  on  the  preceding  carrier's  line. 
Great  Western  R.  Co.  v.  McDonald,  18 
111.   172. 

Evidence  not  warranting  recovery 
against  intermediate  carrier  for  injury  to 
cattle. — Part  of  the  train  on  which  plain- 
tiff's cattle  were  transported  was  derailed 
by  the  breaking  of  the  axle  on  a  foreign 
car,  to  the  rear  of  the  cars  in  which  the 
cattle  were  loaded,  and  the  cattle  were 
only  slightly  jarred  by  the  derailment. 
After  the  cattle  reached  the  next  trans- 
fer  point,   they  were   found   to   be   stand- 


ing, and  there  were  no  indications  that 
any  of  them  had  been  hurt  by  the  acci- 
dent; but,  on  reaching  their  destination,, 
it  was  found  that  several  had  sustained 
injuries.  Held  that,  in  the  absence  of 
further  proof  as  to  what  the  injuries 
were  and  as  to  how  and  where  they 
were  inflicted,  plaintiff  was  not  entitled 
to  recover  therefor  against  the  connect- 
ing carrier,  on  whose  line  the  derailment 
occurred.  Western  Maryland  R.  Co.  z/. 
Landis,  53  Atl.   976,  95   Md.  749. 

Evidencp  showing  goods  were  not 
damaged  by  delivering  carrier. — Evi- 
dence, in  an  action  for  damage  to  goods 
en  route,  held  to  show  that  they  were 
not  damaged  while  in  the  possession  of 
the  delivering  carrier.  Stoize  v.  Ann 
Arbor  R.  Co.   (Wis.),  134  N.  W.  376. 

In  an  action  against  an  intermediate 
and  the  delivering  carrier  for  damages  to- 
household  goods  in  transit,  evidence 
held  to  sustain  a  finding  that  the  goods 
were  not  injured  while  in  the  possession 
of  the  delivering  carrier.  Boss  v.  Atlan- 
tic Coast  Line  R.  Co.,  156  N.  C.  70,  72  S. 
E.  93. 

Evidence  not  showing  that  mixing  of 
live  stock  was  done  by  connecting  car- 
rier's agents. — Where,  in  an  action 
against  a  connecting  carrier  of  live  stock 
for  mixing  and  unclassifying  the  stock, 
the  evidence  merely  showed  that  the  mix- 
ing was  done  in  reloading  at  stockyards 
at  which  the  stock  was  delivered  by  the 
initial  carrier,  but  did  not  show  that  the 
carrier  owned  or  controlled  the  yards  or 
that  the  persons  who  reloaded  the  stock 
were  its  agents,  there  was  a  failure  to 
show  that  the  mixing  was  done  by  the 
connecting  carrier's  agents  and  it  was  not 
liable  therefor.  Baltimore,  etc.,  R.  Co. 
V.    Clift,    134   S.   W.    917,   142   Ky.    573. 

Evidence  not  showing  a  wanton  or 
v/illful  breach  of  duty  by  terminal  carrier. 
— A  terminal  carrier  transported  horses 
711  miles  after  a  previous  transportation 
of  over  1,400  miles.  The  carriage  was- 
made  by  the  terminal  carrier  within  4 
or  5  days,  and  food  and  water  were  pro- 
cured at  four  different  places  along  the 
route.  There  was  no  evidence  of  any 
unreasonable  delay  or  wanton  neglect  of 
the  horses.  A  witness  testified  that  the 
horses  when  delivered  to  the  terminal 
carrier  were  in  good  shape.  The  horses 
when  delivered  by  the  terminal  carrier 
appeared  gaunt,  weak,  and  hungry. 
Held,  not  to  show  a'  wanton  or  willful 
breach  of  duty  by  the  terminal  carrier. 
Mayfield  v.  Southern  R.  Co.,  84  S.  C.  393, 
66  S.  E.  405. 

Evidence  justifying  finding  that  loss 
occurred  on  connecting  carrier's  line. — 
On  the  issue  whether  a  connecting  carrier 
exonerated    itself    from    liability    for    loss;. 
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whether  there  was  sufficient  evidence  to  prove  that  the  defendant  carrier  was 
exempted  from  liabiHty  for  loss  by  fire.^'^ 

§§  3806-3807.  Measure  of  Damages—!  3806.  In  Action  against 
Initial  Carrier. — For  Injuries  to  Live  Stock  in  Transit. — Where  Hve  stock 
are  shipped  over  connecting  carriers,  the  measure  of  damages  in  an  action  against 


of  goods  delivered  to  it  by  an  initial  car- 
rier, evidence  held  to  justify  a  finding 
that  the  loss  occurred  on  the  connecting 
carrier's  line.  Bullock  v.  Boston,  etc., 
Dispatch  Co.,  72   N.  E.   256,  ]87   Mass.  91. 

Evidence  sufficient  to  charge  carrier, 
making  insufficient  delivery  to  connect- 
ing carrier,  with  injury  to  property. — 
Proof  that  a  railroad  company,  an  inter- 
mediate carrier,  in  November,  left  a  car 
of  apples  on  the  track  of  another  rail- 
road company,  without  making  such  de- 
livery, to  the  latter,  of  the  car,  freight 
bill,  and  expense  voucher,  as  a  reasona- 
ble usage  and  regulation  between  the  two 
corporations  required,  and  for  that  rea- 
son the  latter  corporation  did  not  as- 
sume the  actual  custody  of  the  car,  but 
returned  it  to  the  track  of  the  former,  is 
sufficient  evidence  of  negligence  to 
charge  the  former  corporation  with  sub- 
sequent injury  to  the  property,  resulting 
from  the  weather.  Reynolds  v.  Boston, 
etc.,  R.  Co.,  121   Mass.  291. 

Evidence  held  to  justify  a  finding  that 
shrinkage  of  live  stock  was  due  to  the 
failure  of  the  connecting  carrier  to  un- 
load the  stock  on  the  shipper's  request  at 
the  point  it  received  the  shipment  from 
the  initial  carrier.  Westphalen  v.  Atlan- 
tic, etc.,  R.  Co.,  152  Iowa  232,  132  N. 
W.   57. 

Evidence  held  to  establish  prima  facie 
case  for  all  damages  against  terminal  car- 
rier.— In  the  case  of  Gulf,  etc.,  R.  Co.  v.  Ed- 
lofi,  89  Tex.  454,  34  S.  W.  414,  35  S.  W. 
144,  affirming  34  S.  W.  410,  a  shipment  of 
furniture  was  made  from  Chicago,  111.,  to 
Dallas,  Tex.  The  evidence  showed  that 
the  furniture  was  in  good  condition  and 
carefully  packed  when  it  left  Chicago, 
and  in  a  damaged  condition  when  it 
reached  Dallas.  It  was  hauled  from  Chi- 
cago to  Purcell,  Ind.  T.,  by  the  Santa  Fe 
Railway  Company,  and  from  Purcell  to 
Dallas  by  the  Gulf,  Colorado  &  Santa 
Fe  Railroad  Company.  The  latter  com- 
pany was  the  final  carrier,  and  showed 
by  its  conductor  that  at  the  time  he  re- 
ceived the  car  at  Purcell  the  door  of  the 
car  was  open,  and  the  furniture  consid- 
erably damaged,  but  did  not  show  the 
extent  of  the  damage.  Upon  this  evi- 
dence the  supreme  court  held  that  a 
prima  facie  case  for  the  full  amount  of 
the  damage  had  been  made  against  the 
Gulf,  Colorado  &  Santa  Fe  Railroad 
Company,  and  that  it  had  failed^  to  re- 
lieve itself  of  any  part  of  the  liability; 
that  simply  showing  that  the  goods  were 
damaged  to  some  extent,  without  at- 
tempting  to   show   how   much,   when    de- 


livered to  it,  did  not  defeat,  or  in  any 
wise  meet,  plaintiff's  prima  facie  case.  _ 

Evidence  held  to  show  apples  werein- 
jured  through  negligence  of  last  carrier. 

— Evidence  in  an  action  against  the  last 
of  a  line  of  connecting  carriers  for  inju- 
ries to  apples  shipped  held  to  show  that 
they  were  injured  by  frost,  while  in  the 
custody  of  defendant  carrier,  by  its  neg- 
ligence. Beede  v.  Wisconsin  Cent.  R. 
Co.,  95  N.  W.  454,  90  Minn.  36,  101  Am. 
St.  Rep.  390. 

Nonsuit  on  ground  that  there  was  no 
evidence  connecting  last  carrier  with 
shipment  properly  refused. — In  an  action 
against  the  last  of  several  connecting 
carriers  for  damage  to  goods,  where  the 
proof  showed  that  the  goods  were  re- 
ceived from  the  shipper  by  the  initial 
company  at  Charleston,  S.  C,  and  loaded 
in  one  of  its  cars,  to  be  conveyed  to  Ma- 
con, Ga.,  and  the  car  containing  them 
was  delivered  to  the  consignee  "at  the 
Old  Courthouse  square  on  the  defend- 
ant's railroad"  at  Macon,  it  was  not  er- 
ror to  refuse  a  nonsuit  on  the  ground 
that  there  was  no  evidence  connecting 
defendant  with  the  shipment;  since  the 
jury  might  reasonably  infer  from  the  ev- 
idence that  defendant  received  the  goods- 
from  the  connecting  carrier,  and  trans- 
ported them  over  its  own  line,  and  was 
in  possession  of  them  when  the  consignee 
received  them.  Central  R.,  etc.,  Co.  v. 
Bayer,   91    Ga.    115,   16   S.   E.   953. 

97.  Evidence  not  proving  exemption 
from  loss  by  fire. — Where  a  through  bill 
of  lading  provided  that,  in  the  event  of 
the  articles  being  shipped  by  water,  they 
should  be  subject  to  all  customary  con- 
ditions, and  it  was  claimed  by  defend- 
ant, a  connecting  water  carrier,  in  whose 
possession  the  goods  were  destroyed  by 
fire,  that  it  was  customary  to  stipulate 
for  nonliability  for  such  loss,  but  the- 
proof  established  that  a  large  part  of  de- 
fendant's business  was  transacted  with- 
out any  right  to  such  exemptions,  and' 
that  through  bills  of  lading  issued  by 
railroads  in  connection  with  defendant 
were  not  uniform  in  stipulating  for  such- 
exemptions,  and  that  one  of  the  defend- 
ant's witnesses  had  been  engaged  in  an 
attempt  to  agree  on  a  uniform  bill,  con- 
taining exemptions,  but  had  been  unsuc- 
cessful, the  custom  was  not  proved,  and 
defendant  was  liable  for  the  loss,  judg- 
ment 74  N.  Y.  S.  384,  36  Misc.  Rep.  705, 
and  78  N.  Y.  S.  359,  75  App.  Div.  431,  af- 
firmed in  Robinson  v.  New  York,  etc.. 
Steamship  Co.,  69  N.  E.  U30,  177  N.  Y. 
565. 
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the  initial  carrier  for  injuries  to  the  stock  in  transit  is  the  value  of  the  animals 
killed  and  the  depreciation  in  value  of  those  injured  at  the  point  of  destination, 
and  not  at  the  initial  carrier's  terminus.®^ 

For  Failure  to  Conform  to  Shipper's  Instructions. — Where  a  shipper  de- 
livers to  a  forwarder  goods  to  be  forwarded  to  an  express  company,  and  by  it 
to  be  forwarded  to  the  consignee  on  receipt  from  him  of  a  certain  price,  and  de- 
livers to  the  forwarder  with  the  goods  written  instructions,  with  which  the  for- 
warder in  forwarding  the  goods  complies  in  all  respects  except  that  he  fails  to 
accompany  the  goods  with  a  statement  of  the  shipper's  charges,  the  measure  of 
damages  for  failure  to  conform  to  the  instructions  is  the  precise  loss  the  parties 
had  in  contemplation  when  such  instructions  were  sent,  and  to  prevent  which 
the  agreement  was  made.®^ 

For  Misrouting  Shipment.— Where  an  initial  carrier  fails  to  deliver  a  ship- 
ment to  the  connecting  carrier  agreed  on,  but  delivers  the  same  to  another  con- 
necting carrier,  the  measure  of  damages  for  which  the  initial  carrier  is  liable  is 
the  difference  in  the  value  of  the  shipment  in  the  condition  in  which  it  was  de- 
livered at  the  point  of  destination,  and  its  value  in  the  condition  it  would  have 
been  in  if  it  had  been  transported  to  that  point  with  due  diligence,  and  handled 
with  proper  care.^  An  initial  carrier,  which  willfully  misroutes  a  special  ship- 
ment, so  that  the  shipper  is  compelled  to  pay  a  higher  rate  than  that  specially 
agreed  upon,  is  liable  for  the  full  amount  of  the  difference,  and  not  merely  for 
such  a  lesser  sum  as  might  reasonably  have  been  within  the  contemplation  of  the 
parties. 2 

For  Failure  to  Deliver  under  a  Contract  for  Through  Transportation. 
— When  a  railroad  company  agrees  to  transport  goods  beyond  the  line  of  its  own 
road,  and  fails  to  deliver  them  as  agreed,  the  measure  of  damages  will  be  the 
value  of  the  goods  at  the  place  of  delivery,  less  the  cost  of  transportation,  if  un- 
paid.^ 

For  Delay  in  Transportation  or  Delivery; — Where  a  carrier  contracts  to 
ship  goods  over  a  connecting  carrier,  but  the  delivery  is  delayed,  the  elements  of 
damages  against  the  contracting  carrier  includes  the  necessary  expense  incurred 
by  the  shipper  in  finding  and  taking  possession  of  the  goods.*  The  freezing  of 
apples  while  being  transported  by  a  subsequent  carrier  is  not  so  direct  and  nat- 
ural a  result  of  unreasonable  delay  by  the  first  carrier  as  to  make  such  first  car- 
rier liable  therefore  by  reason  of  such  delay.^     In  an  action  against  a  railroad 

98.  Measure  of  damages  for  injuries  to  they  would  have  been  worth  if  no  injury 
live  stock  in  transit. — St.  Louis,  etc.,  R.  had  occurred.  St.  Louis,  etc.,  R.  Co.  v. 
Co.  V.  Deshong,  63  Ark.  443,  S'J  S.  W.  Lieurance.  102  Pac.  842,  80  Kan.  424. 
260;  Texas,  etc.,  R.  Co.  v.  White,  35  Tex.  99.  Measure  of  damages  for  failure  to 
Civ.  App.  521,  80  S.  W.  641,  affirmed  98  conform  to  shipper's  instructions.—' 
Tex.  635,  no  op.;  Missouri,  etc.,  R.  Co.  Hutchings  v.  Ladd,  16  Mich.  493. 
V.  Webb,  20  Tex.  Civ.  App.  431,  49  S.  W.  1.  Measure  of  damages  for  misrouting 
536.  shipment. — Cincinnati,  etc.,  R.  Co.  v.  Pen- 
Where  a  shipper  agreed  to  pay  a  dleton,  96  S.  W.  434,  29  Ky.  L.  Rep.  721. 
through  charge  for  the  delivery  of  horses  g.  Pond-Decker  Lumber  Co.  v.  Spen- 
at  a  point  beyond  the  initial  earner's  car,  86  Fed.  846,  30  C.  C.  A.  430,  revers- 
line,  the  measure  of  damages  for  injuries  jng  Central  Trust  Co.  v.  Georgia  Pac.  R. 
to  the  horses   on  the   initial   carrier's  line  Co.    81  Fed.  277. 

was    to    be    based  on   the     value   of    the  g'   Measure   of   damages   for  failure   to 

horses  at  the  point  of  destination    South-  ^^y^g^    ^^^^^   3     contract     for     through 

ern  Exp.  Co.  v.  JacoDs,  109  Va'.  37,  63  S.  transportation.— Perkins  v.  Portland,  etc., 

■D  1"  ■      V              -^    u        u          I,   1.4    ^.1,   *  R-  Co.,  47  Me.  573,  74  Am.  Dec.  507. 

But  in  Kansas  it    has    been    held    that  ,'                   ,     ,                 ,.        j  ,        •_ 

where   animals    shipped   to   the   end   of   a  *■    Measure    of    datnages    for    delay   in 

railroad    line    and    there    turned    over    to  transportttion       or     delivery.— Savannah, 

a-    connecting   carrier   are    negligently    in-  etc.,  R    Co.  v.  Pritchard    etc.,  Co.,  77  Ga. 

jured   on  the  road   of  the  original   carrier  413.  1  S.  E.  361,  4  Am.  bt.  Rep.  92. 

and  unloaded  at  its  terminus,  the  shipper  5.    Michigan    Cent.    R.   Co.   v.   Burrows, 

can   make   the   measure   of   his     recovery  33  Mich.  6.     Compare  Fox  v.  Boston,  etc., 

the  difference  between  their  market  value  R.  Co.,  148  Mass.  220,  19  N.  E.  322,  1  L- 

as    delivered   at   such   terminus   and  what  R.    A.    702. 
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company  to  recover  for  unreasonable  delay  in  the  transportation  of  cattle,  it  is 
not  error  to  take  as  the  basis  for  computation  of  damages  the  difference  in  the 
market  price  of  the  cattle  in  the  market  to  which  they  were  being  shipped,  where 
the  destination  was  known  to  the  defendant,  although  its  contract  covered  their 
transportation  only  over  its  own  line,  and  their  delivery  to  a  connecting  carrier 
for  the  remainder  of  the  shipment.® 

§  3807.  In  Action  against  Intermediate  or  Last  Carrier. — For  Stor- 
ing Goods  in  a  Warehouse  Instead  of  Delivering  Them  to  the  Next  Car- 
rier.— Where  a  connecting  carrier,  instead  of  delivering  a  shipment  of  cotton 
to  the  next  carrier  in  line  under  the  bill  of  lading,  as  it  should  have  done,  stored 
it  in  a  warehouse,  subject  to  the  owner's  order,  the  measure  of  its  liability  is 
the  damage  resulting  to  the  owner  from  its  failure  to  forward  the  cotton  when 
it  should  have  done  so ;  and  it  can  not  be  held  liable  for  the  value  of  the  cotton, 
as  for  a  conversion.'^ 

For  Failure  to  Re-Ice  a  Car  Containing  Peaches. — In  an  action  against  a 
connecting  terminal  carrier  for  injuries  to  peaches,  resulting  from  the  carrier's 
failure  to  re-ice  the  car  containing  them,  the  market  value  of  the  peaches  at 
the  place  of  destination  on  the  day  of  their  arrival  there  is  the  proper  measure 
of  damages,  though  the  defendant  had  no  notice  that  the  peaches  were  intended 
for  market  on  that  day.^ 

For  Delay  in  Transportation  or  Delivery. — For  breach  of  a  connecting  car- 
rier's duty  to  deliver  freight  at  its  destination  within  a  reasonable  time,  such 
carrier  is  responsible  for  the  loss  sustained,  whether  by  a  falling  in  the  market 
price  of  the  goods,  or  by  damages  thereto,  or  both.^  Notice  to  an  initial  carrier 
that  goods  are  to  be  used  for  a  certain  purpose  at  the  place  of  delivery  is  not  no- 
tice to  the  connecting  carrier  of  such  use,  so  as  to  be  a  basis  of  a  recovery  of 
loss  of  profits  caused  by  delay  in  shipment. i"  The  acceptance  by  a  connecting 
carrier  of  a  carload  of  buggies  for  delivery  was  not  notice  to  the  carrier  that 
the  only  time  buggies  could  be  sold  at  the  place  of  delivery  was  between  the 
time  the  buggies  should  have  been  delivered,  and  the  date  when  they  were  de- 
livered, so  as  to  be  a  basis  of  the  recovery  of  loss  of  profits  caused  by  the  delay 
in  shipment.  11 

For  a  Wrongful  Refusal  to  Deliver  a  Corpse. — Five  hundred  dollars  is 
not  an  excessive  recovery  for  the  wrongful  refusal  of  a  connecting  carrier  to 
•deliver  a  corpse  to  the  consignee.!^ 

§  3808.  Instructions. — In  an  action  against  a  connecting  carrier  an  instruc- 
tion by  the  court  to  the  jury  must  not  be  abstract,  but  must  be  clearly  applicable 
to  the  case.i^    In  such  an  action  the  defendant  is  entitled  to  have  the  evidence  in 

6.  Judgment  104   Fed.  728,   44  C.   C.  A.  11.   Brand  v.   Illinois   Cent.   R.    Co.,   108 
179,   affirmed   in   Missouri,   etc.,   R.   Co.  v.  S.  W.  356,  33  Ky.  L.  Rep.  1335. 
Truskett,   22  S.   Ct.  943,   186   U.   S.  480, 46  12.    Measure    of    damages    for   wrongful 
L.  Ed.  1259.  refusal  to  deliver  corpse. — Alcorn  v.  Ad- 

7.  Measure  of  damages  for  storing  ams  Exp.  Co.,  140  S.  W.  747,  148  Ky.  352. 
goods  in  warehouse  instead  of  delivering  13.  Instruction  held  not  abstract,  but 
them  to  next  carrier. — Buston  v.  Penn-  clearly  applicable  to  case. — In  an  action 
sylvania  R.  Co.,  116  Fed.  235,  affirmed  by  a  shipper  of  live  stock  to  recover 
in  119  Fed.  808,  56  C.  C.  A.  320.  damages   from   the    delivering   carrier   for 

8.  Measure  of  damages  for  failure  to  injury  to  the  live  stock  delivered  by  the 
xe-ice  a  car  containing  peaches. — Phila-  carrier  to  the  shipper,  an  instruction  de- 
■delphia,  etc.,  R.  Co.  v.  Dififendal,  72  Atl.  clared  that  "where  the  carriage  of  freight 
193,  109  Md.  494,  rehearing  denied  in  72  is  to  be  over  several  connecting  carriers, 
Atl.  458.                                                           _  as  was  the  case  here,  it  seems  that  if  the 

9.  Measure  of  damages  for  delay  in  consignee,  the  consignee  bringing  the 
transportation  or  delivery. — Philadelphia,  suit  in  this  case,  shows  to  the  jury  that 
etc.,  R.  Co.  V.  Diffendal,  109  Md.  494,  73  the  animals  were  in  good  condition  when 
Atl.    193,   458.  delivered   to   the   initial   carrier,   and   that 

10.  Brand  v.  Illinois  Cent.  R.  Co.,  108  they  were  not  in  good  condition  when 
S.  W.  356,  32  Ky.  L.  Rep.  1335.  delivered  by  the  discharging  carrier,  and 
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its  favor  submitted  to  the  jury  under  correct  instructions  as  to  the  law.^*  Where 
a  connecting  carrier  is  only  liable  for  injuries  to  goods  occurring  on  its  own  line,  an 
instruction  that  plaintiff  is  entitled  to  recover,  unless  defendant  delivered  the  goods 
to  another  connecting  carrier  and  ceased  from  that  time  to  exercise  all  jurisdiction 
and  control  over  the  goods  before  delivery  of  the  same  to  plaintiff,  is  erroneous, 
as  pretermitting  any  inquiry  as  to  whether  the  injury  to  the  goods  occurred  on 
defendant's  line,  or  while  in  defendant's  possession  as  a  carrier.i^  Where  the 
court  expressly  charges  that  connecting  carriers  sued  for  injuries  to  live  stock  are 
each  liable  only  for  its  own  negligence,  an  instruction  referring  to  the  fact  that 
the  train  broke  in  two  and  ran  together,  to  the  injury  of  the  cattle,  while  on  the 
line  of  one  of  the  defendants,  is  not  erroneous  as  tending  to  minimize  the  injuries 
on  the  line  of  the  other.'''  Where  horses  transported  by  successive  carriers  are 
injured  in  shipment,  and  the  court  charges  that,  before  plaintiff  can  recover  of 
the  defendant  line,  the  jury  must  be  satisfied  by  the  preponderance  of  the  evi- 


the  suit  is  against  the  discharging  car- 
rier, then  these  facts  alone,  without  any 
more,  put  the  burden  on  the  defendant, 
the  discharging  carrier,  to  show  to  the 
reasonable  satisfaction  of  the  jury  that 
the  harm  and  injury  did  not  come  to  the 
animals  while  they  were  in  the  keep  of 
the  discharging  carrier,  and  that  is  the 
law  in  this  case."  Held,  that  this  was  a 
clear  and  explicit  statement  of  the  law  in 
relation  thereto,  and  that  the  instruction 
was  by  no  means  •  abstract,  and  was 
clearly  applicable  to  the  case.  Central, 
etc.,  R.  Co.  V.  Dothan  Mule  Co.,  159  Ala. 
225,  49  So.  243.  See  ante,  "As  to  Line  on 
Which  Injury  or  Loss  Occurred  and  the 
Responsibility  Therefor,"   §   3801. 

14.  Evidence  for  defendant  must  be 
submitted  to  jury  under  correct  instruc- 
tions.— Illinois  Match  Co.  v.  Chicago, 
etc.,  R.  Co.,  250  111.  396,  95  N.  E.  492,  re- 
versing   153    111.    App.    568. 

Where,  in  an  action  against  the  initial 
carrier  for  loss  of  freight  on  a  connect- 
ing carrier's  line,  the  evidence  showed 
that  plaintiff  was  constantly  shipping 
freight  in  carload  lots  beyond  the  line  of 
the  initial  carrier,  and  received  bills  of 
lading  from  the  initial  carrer  limiting  its 
liability  for  loss  to  that  occurring  on  its 
own  line,  that  plaintiff  used  shipping  or- 
ders directing  shipments  as  per  condi- 
tions of  the  carrier's  bill  of  lading,  and 
the  officers  of  plaintiff  testified  that  they 
had  never  read  a  bill  of  lading  and  did 
not  know  its  contents,  the  facts  raised  a 
natural  inference  that  plaintiff,  through 
its  officers,  knew  the  conditions  of  bills 
of  lading  and  assented  to  the  limitations 
therein,  and  the  carrier  was  entitled  to  a 
charge  that,  if  plaintiff  assented  to  the 
conditions  of  the  bill, of  lading,  it  could 
not  recover.  Illinois  Match  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  95  N.  E.  492,  250  111. 
396,  reversing  judgment  153  111.  App.  568. 

Where  there  was  evidence  that  at  a 
station  on  the  connecting  line  between 
the  starting  point  and  the  point  where 
the  goods  were  received  by  defendant 
the  barrels  were  leaking,  the  boxes  were 
stained,  and  the  glass  therein  rattling,  an 
instruction  that  the  goods  should  not  be 


presumed  to  t*  in  worse  condition  at  the 
point  where  they  were  received  by  de- 
fendant than  at  the  starting  point  was 
inapplicable  and  incorrect.  Goodman  v. 
Oregon  R.,  etc.,  Co.,  22  Ore.  14,  28  Pac. 
894. 

Where,  in  an  action  against  several 
connecting  carriers  for  damages  to  cattle 
owing  to  delay  in  transportation,  it  ap- 
peared that  there  was  no  delay  on  the 
line  of  the  final  carrier,  and  that  when 
such  carrier  received  the  cattle  they  were 
not  in  the  same  condition  as  when  deliv- 
ered to  the  initial  carrier,  there  was  no 
ground  for  an  instruction  that,  if  the  cat- 
tle were  in  a  damaged  condition  when 
delivered  to  the  final  carrier,  it  devolved' 
on  it  to  show  that  the  damage  did  not 
occur  on  its  line,  and  that  it  could 
not  acquit  itself  of  liability  by  simply 
showing  that  a  part  of  the  damage  oc- 
curred on  the  line  of  a  preceding  carrier, 
but  that  it  must  show  how  much  dam- 
age, if  any,  so  occurred.  Judgment  86- 
S.  W.  18,  reversed  in  Houston,  etc.,  R.. 
Co.  V.  Scott,  99  Tex.  326,  89  S.  W.  763. 

Where  the  petition  alleged  that  the 
goods  were  delivered  to  defendant  at  O. 
to  be  transported  to  C,  and  there  deliv- 
to  plaintiff,  and  that  while  in  the  custody 
of  defendant  they  became  unsound,  and 
the  evidence  showed  that  defendant  re- 
ceived the  goods  from  another  company^ 
and  that  it  was  impossible  that  the  goods 
should  have  become  unsound  while  in 
defendant's  custody,  but  must  have  been 
damaged  before  delivery  to  defendant,  it 
was  error  to  charge  the  jury,  under  the 
Georgia  statute.  Code,  §  2084,  that  where 
goods  pass  over  several  connecting  lines 
the  last  to  receive  the  goods  is  responsi- 
ble for  their  condition.  Columbus,  etc.^ 
R.  Co.  V.  Tillman,  79  Ga.  607,  5  S.  E.  135. 

15.  Instruction  pretermitting  injury  as 
to  whether  injury  to  goods  occurred  on 
defendant's  line. — Walter  v.  Alabama,, 
etc.,   R.  Co.,  39  So.  87,  142  Ala.  474. 

16.  Instruction  not  erroneous  as  tend- 
ing to  minimize  injuries  on  connecting 
road.— Texas,  etc.,  R.  Co.  v.  Hall,  72  S. 
W.   1052,  31  Tex.   Civ.  App.  464. 
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dence  that  they  were  injured  while  in  defendant's  possession,  the  objection  that 
the  court  makes  the  defendant  an  insurer  beyond  its  own  line  is  not  well  taken." 
It  is  not  error  to  embody  in  a  charge,  a  statute  making  connecting  carriers  liable 
for  all  damages  to  freight  carried  under  a  through  billing  contract  with  the  initial 
carrier,  where  the  bill  of  lading,  though  it  does  not  name  defendant  carrier,  bills 
the  shipment  via  a  junction  station  from  which  no  other  line  reaches  the  point  of 
destination. 18  j^ji  instruction,  in  an  action  against  the  initial  carrier  for  delay  in 
transporting  cattle,  which  directs  the  jury  to  measure  the  damages  by  the  dif- 
ference between  the  market  value  of  the  cattle  at  the  point  of  destination  at  the 
time  and  in  the  condition  of  their  arrival  and  at  the  time  and  in  the  condition 
they  would  have  arrived  had  they  not  been  delayed  by  the  initial  carrier,  is  not 
erroneous,  as  authorizing  the  jury  to  find  any  damages  sustained  to  the  cattle  on 
the  line  of  the  connecting  carrier,  especially  where  the  court  excludes  in  its  charge 
the  idea  that  the  initial  carrier  is  liable  for  any  damages  done  after  the  cattle  left 
its  line.i^  In  an  action  against  connecting  carriers  for  damages  sustained  by  de- 
lay in  shipping  cattle,  an  instruction  which  in  effect  directs  the  jury  to  first  find 
the  whole  amount  of  the  damage  done  by  all  the  defendants,  and  then  "appor- 
tion" it  among  them  "according  to  and  in  proportion  to  their  respective  liability, 
as  indicated  by  instructions  already  given,"  is  not  open  to  the  objection  that  it 
authorizes  the  jury  to  fix  the  liability  of  each  according  to  an  arbitrary  rule,  and 
not  according  to  the  evidence,  when  read  with  other  instructions  that  the  jury  shall 
apportion  against  each  defendant  only  the  damage  that  it  has  caused,  and  shall 
not  apportion  against  one  the  damage  caused  by  another. 2*' 

§  3809.  Province  of  Court  and  Jury. — The  general  rule  that  it  is  the  ex- 
clusive province  of  the  jury  to  decide  all  questions  of  fact,  and  erroneous  for  the 
court  to  eliminate  any  material  facts  in  issue  from  the  consideration  of  the  jury, 
applies  to  actions  against  connecting  carriers. -^     But  where  there  is  no  legally 


17.  Instructions  not  imposing  on  de- 
fendant liability  as  insurer  beyond  its 
own  line. — Milam  v.  Southern  R.  Co.,  58 
S.  C.  247,  36   S.   E.  571. 

18.  Embodying  statute  in  charge. — 
Texas,  etc.,  R.  Co.  v.  Bigham  (Tex.  Civ. 
App.),  47  S.  W.  814,  affirmed  in  93  Tex. 
673,  no  op.,  so  holding  where  Rev.  Stat. 
1995,  art.  331a,  331b,  were  embodied  in 
charge. 

19.  Instruction  as  to  measure  of  dam- 
ages held  not  erroneous. — Texas,  etc.,  R. 
Co.  V.  McNairy,  42  Tex.  Civ.  App.  222, 
94  S.  W.  Ill,  affirmed  in  101  Tex.  663, 
no  op. 

20.  Instruction  as  to  apportionment 
of  damages  held  not  erroneous. — Gulf, 
etc.,  R.  Co.  V.  Cushney,  67  S.  W.  77,  95 
Tex.  309. 

21.  Question  by  whom  contract  of 
shipment  was  made. — Where  the  ques- 
tion whether  a  contract  for  shipment  of 
freight  was  made  by  the  initial  carrier 
alone,  or  was  the  joint  contract  of  all 
the  connecting  lines  over  which  the  ship- 
ment was  made,  depends  not  only  on 
written  instruments,  but  on  oral  testi- 
mony it  should  be  left  to  the  jury. 
Bradford  v.  South  Carolina  R.  Co.  (S. 
C),  7  Rich.  L.  20],  62  Am.  Dec.  411. 

Question  of  existence  of  contract  for 
through  transportation.  —  The  weight, 
force,  or  degree  of  evidence  as  to  a  con- 
tract for  through  transportation  is  for 
the  jury  and  is  not  open  for  considera- 
tion by  the  supreme  court.     Ogdensburg, 


etc.,  R.  Co.  V.  Pratt  (U.  S.),  22  Wall. 
123,  2  L.  Ed.  827,  49  How.  Prac.  84. 

When  a  common  carrier  receives  ex- 
press goods,  the  question  whether  the 
carrier  contracts  to  carry  said  goods  to 
their  destination,  or  only  to  deliver  them 
safely  to  the  next  carrier  at  the  point 
nearest  or  most  convenient  to  their  des- 
tination, is  one  of  fact  for  the  jury,  de- 
pendent upon  the  circumstances.  Phil- 
adelphia, etc.,  R.  Co.  V.  Ramsey,  89  Pa. 
474. 

If  competent  evidence  of  a  contract 
for  through  transportation  over  connect- 
ing lines  is  adduced  upon  trial  of  an  ac- 
tion against  the  initial  carrier  for  loss  of 
goods  upon  a  connecting  route,  the 
weight  of  it  is  a  question  for  the  jury. 
Ogdensburg,  etc.,  R.  Co.  v.  Pratt  (U. 
S.),  22  Wall.  123,  22  L.  Ed.  827,  49  How. 
Prac.  84. 

Where  the  main  issue  is  whether  or 
not  a  contract  of  shipment  to  a  point 
beyond  the  carrier's  terminus  was  made 
by  the  shipper  and  the  carrier,  it  is  error 
to  take  from  the  jury  the  consideration 
of  that  question  and  to  instruct  them 
that  whether  or  no  such  a  contract  was 
made,  the  carrier  was  liable  under  the 
common  law  if  it  failed  to  ship  the  goods 
to  the  terminus  within  a  reasonable  time. 
Central  R.,  etc.,  Co.  v.  Skellie,  86  Ga. 
686,   12   S.   E.   1017. 

Whether  a  contract  for  through  trans- 
portation was  made  with  defendant  ter- 
minal  company,    or   a   contract    for    line 
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sufficient  evidence  to  entitle  the  plaintiff,  upon  whom  rests  the  burden  of  proof, 


terminal  transportation  with  the  initial 
carrier,  held  for  the  jury,  in  an  action  for 
loss  or  perishable  freight.  Catanzaro  v. 
Pennsylvania  R.  Co.,  83  Atl.  64,  334  Pa. 
218. 

On  an  issue  whether  a  railroad  com- 
pany adopted  a  contract  made  with  plain- 
tiff by  its  station  agent  to  transport 
freight  beyond  its  line  over  a  connecting 
line  in  a  through  car  without  transship- 
ment or  rehandling  of  the  goods ,  an 
agreement  to  that  effect  with  the  agent, 
and  a  payment  to  him  of  an  entire  freight 
charge  to  the  destination,  and  the  send- 
ing by  the  carrier  of  a  car  ordered  by  the 
agent  over  the  connecting  line,  were  cir- 
cumstances sufficient  to  take  the  question 
to  the  jury.  Page  v.  Chicago,  etc.,  R. 
Co.,   7   S.   Dak.   297,   64  N.   W.   137. 

Whether  a  receipt  for  cattle  consigned 
to  a  point  beyond  the  end  of  its  line, 
upon  which  was  indorsed  a  "rule  of 
transportation"  that  the  company  would 
not  be  liable  as  carrier  beyond  its  ter- 
minus, constituted  a  special  contract  for 
through  carriage,  was  a  question  that 
should  have  been  submitted  to  the  jury, 
with  the  evidence  of  all  the  attendant 
circumstances.  Myrick  v.  Michigan  Cent. 
R.  Co.,  107  U.  S.  102,  1  S.  Ct.  425,  27  L. 
Ed.    325. 

In  an  action  against  a  railroad  com- 
pany in  Vermont,  a  receipt  given  by  its 
station  agent  for  pay  for  "transporting 
the  merchandise  from  Ludlow  to  Charles- 
town,  Mass.,"  together  with  evidence  that 
it  was  the  usual  course  of  business  to  re- 
ceive freight  at  all  points  on  the  defend- 
ant's road  and  bill  it  through  to  Charles- 
town,  either"  collecting  freight  in  advance 
for  the  whole  line,  or  collecting  at  Bos- 
ton for  the  whole  line,  and  giving  re- 
ceipts accordingly,  were  held  to  be  proper 
and  sufficient  evidence  to  warrant  the 
court  in  submitting  to  the  jury  the  ques- 
tion whether  or  not  the  defendant  un- 
dertook to  transport  the  goods  over  the 
connecting  roads  to  the  point  of  their 
ultimate  destination.  Mann  v.  Birchard, 
40   Vt.   326,   94   Am.   Dec.   398. 

Question  whether  carrier  had  knowl- 
edge or  direction  that  goods  should  be 
transported. — Whether  carrier  receiving  and 
transporting  goods  had  knowledge  of 
the  direction  that  they  should  be  trans- 
ported by  a  different  line,  was  a  question 
of  fact  for  the  jury.  Bird  v.  Georgia 
Railroad,    72    Ga.    655. 

Question  of  condition  of  shipment 
when  received  by  initial  carrier. — Evi- 
dence in  an  action  against  terminal  car- 
rier held  to  present  question  for  jury 
whether  shipment  was  received  by  initial 
carrier  in  bad  condition.  Parnell  v.  At- 
lantic Coast  Line  R.  Co.,  74  S.  E.  491,  91 
S.   C.   270. 

Question  of  delivery  of  goods  to  con- 
necting line. — Where    there   is   a    conflict 


of  evidence  as  to  the  fact  of  the  delivery 
of  goods  to  the  connecting  line,  the 
question  of  delivery  is  one  of  fact  for  the 
jury.     Rome  R.   Co.  v.  Sloan,  39   Ga.  636. 

In  an  action  against  a  carrier  for  in- 
juries to  goods,  whether  there  was  a  de- 
livery to  a  connecting  carrier  held  under 
the  evidence  a  question  for  the  jury. 
Reason  v.  Detroit,  etc.,  R.  Co.,  113  N.  W. 
596,   150_  Mich.   50. 

Question  whether  delivery  of  cotton 
to  compress  company  constituted  a  de- 
livery to  carrier. — Defendant  railroad 
company  made  a  contract  with  a  cotton 
compress  company  located  on  a  belt  line 
at  Birmingham,  Ala'.,  reciting  that  de- 
fendant would  receive  uncompressed  cot- 
ton for  shipment,  but  for  convenience 
desired  a  portion  of  the  same  compressed, 
and  providing  that  the  compress  com- 
pany would  receive  and  receipt  for  such 
cotton  from  defendant  or  shippers,  com- 
press the  same,  and  load  it  in  cars  of 
defendant,  as  directed,  for  which  it  was 
to  receive  payment  as  herein  fixed.  It 
also  agreed  to  be  responsible  to  defend- 
ant for  any  loss  of  damage  to  such  cot- 
ton while  in  its  possession.  A  through 
shipment  of  cotton,  was  made  from  a 
point  in  Mississippi  to  plaintiff  at  New 
York  by  way  of  Birmingham,  and  thence 
over  defendant's  road.  The  initial  car- 
rier delivered  the  cotton  to  the  belt  line 
road,  which  delivered  it  to  the  compress 
company.  The  first  carrier  then  paid  to 
defendant  its  share  of  the  freight,  and 
delivered  to  it  the  compress  company^s 
receipts.  The  cotton  was  not  delivered 
by  the  compress  company  to  defendant, 
and  was  never  received  by  plaintiff 
which  brought  an  action  against  defend- 
ant for  its  value.  Aside  from  such  con- 
tract, there  was  evidence  of  a  custom  of 
the  initial  carrier  to  make  deliveries  of 
cotton  to  defendant  at  Birmingham  in 
the  manner  pursued  in  this  instance. 
Held,  that  such  evidence  warranted  the 
submission  to  the  jury  of  the  question 
whether  the  delivery  of  the  cotton  to 
the  compress  company  constituted  a'  de- 
livery to  defendant,  either  because  of  an 
agency  to  receive  it,  created  by  the  con- 
tract, or  by  the  custom  which  the  evi- 
dence tended  to  prove.  Southern  R.  Co. 
V.  Hubbard  Bros.  Co.,  146  Fed.  31,  judg- 
ment affirmed  on  rehearing  150  Fed.  312. 

Question  of  delivery  in  good  condition 
to  connecting  carrier. — Whether  a:  car- 
rier of  live  stock  delivered  it  in  good 
condition  to  a  connecting  carrier  is  a 
question  of  fact  for  the  jury.  Louisville, 
etc.,  R.  Co.  V.  Crozier,  13  Ky.  L.  Rep. 
175. 

Question  as  to  conductor's  dutjr  to  put 
car  on  track  from  which  connecting  line 
took  cars. — Where,  in  an  action  against 
a  railroad  company  for  damages  caused 
by   delay   in   carrying  plaintiff's   merchan- 
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to  recover,  the  court  should  instruct  the  jury  to  that  effect;  ^^  and  if  there  is  no 


dise,  the  evidence  was  contradictory  as 
to  whether  it  was  the  duty  of  defend- 
ant's conductor  to  put  the  car  containing 
the  merchandise  on  a  track  from  which 
the  connecting-  line  took  cars  for  defend- 
ant, the  question  was  for  the  jury.  Blod- 
gett  V.  Abbot,  73  Wis.  516,  40  N.  W.  491, 
7   Am.   St.   Rep.   873. 

Question  on  which  line  of  railway  in- 
jury occurred. — Where  horses  were  in- 
jured in  shipment  over  several  connect- 
ing lines  of  railway,  an  instruction  that 
the  question  on  which  line  of  railway  the 
injury  occurred  was  for  the  jury,  was 
proper.  Milam  v.  Southern  R.  Co.,  36  S. 
E.    571,    58    S.    C.    247. 

Where,  in  an  action  against  a  carrier 
for  injuries  to  fruit  shipped  under  a  con- 
tract requiring  that  the  cars  should  be 
properly  iced  when  delivered,  there  was 
some  evidence  that  the  cars  furnished 
were  inadequately  iced,  and  that  plain- 
tiffs were  not  aware  of  the  fact  until 
they  were  loaded,  when  it  was  too  late  to 
remedy  the  difficulty,  and  there  was  other 
evidence  that  the  cars  were  delayed  in 
transit  on  defendant's  line,  whether  the 
injury  occurred  while  the  cars  were  on 
defendant's  line  was  for  the  jury.  John- 
son V.  Toledo,  etc.,  R.  Co.,  9.^  N.  W.  724, 
133   Mich.   596,   103   Am.   St.    Rep.   464. 

In  an  action  against  the  initial  carrier 
for  negligence  in  the  transportation  of  a 
shipment  of  stock  it  appeared  that  the 
carrier  limited  its  liability  to  its  own 
line.  The  train  which  carried  the  stock 
was  delayed  by  a  wreck  on  the  initial, 
carrier's  line.  The  stock  was  placed  on 
the  receiving  track  of  the  connecting  car- 
rier. There  was  nothing  to  show  when 
the  stock  left  that  point  or  how  it  was 
transported  from  there  to  the  point  of 
destination.  Held,  that  the  question  of 
the  liability  of  the  initial  carrier  was  for 
the  jury.  Illinois  Cent.  R.  Co.  v.  Stev- 
ens,  96   S.  W.   888,  29   Ky.  L.   Rep.  1079._ 

Question  of  connecting  carrier's  liabil- 
ity.— Under  i  contract  exempting  the 
carriers  from  liability  for  loss  through 
heat  or  decay,  berries  in  good  condition 
were  shipped  at  double  rates,  with  notice 
to  a  connecting  carrier,  in  summer,  in  a 
car  properly  iced  so  as  to  require  no 
further  attention  until  the  following 
afternoon.  They  were  delivered  to  the 
connecting  carrier  the  next  day,  at  _  1 
o'clock,  at  a  place  seven  miles  from  its 
ice  house,  and  were  permitted  to  remain 
on  the  track  until  evening,  when,  on  in- 
spection, the  ice  boxes  of  the  car  were 
found  two-thirds  empty,  and  refilled. 
The  condition  of  the  berries_  when  de- 
livered to  the  connecting  carrier  did  not 
appear.  Held,  that  the  issue  of  the  con- 
necting carrier's  liability  was  properly 
submitted  to  the  jury.  Lamb  v.  Chi- 
cago, etc.,  R.  Co.,  76  N.  W.  1123,  101  Wis. 
138. 


In  an  action  against  a  railroad  for  in- 
juries to  horses,  it  appeared  that  it  was 
the  last  of  three  connecting  lines,  and 
plaintiffs  averred  that  such  injury  was 
caused  by  defendant's  negligence.  De- 
fendant receipted  for  the  stock  as  in 
"good  order  and  condition,"  and  there 
was  other  evidence  that  the  horses  were 
unhurt  when  received  by  defendant,  and 
were  injured  when  they  reached  their  desti- 
nation. Held,  that  whether  or  not  the 
horses  were  injured  by  defendant's  neg- 
ligence was  for  the  jury.  Louisville, 
etc.,  R.  Co.  V.  Grant,  99  Ala.  325,  13  So. 
599. 

Whether  a  connecting  carrier  of  horses 
in  a  car  furnished  by  the  initial  carrier 
was  negligent  in  transporting  the  horses 
in  a  defective  car  held  for  the  jury.  Blair 
V.  Wells  Fargo  &  Co.  (Iowa),  135  N.  W. 
615. 

In  an  action  for  the  loss  of  a  horse 
out  of  a  car  load,  the  verdict  should  not 
be  directed  for  defendant  where  it  is  not 
clearly  shown  that  he  was  dead  in  the 
car  when  delivered  to  defendant  by  con- 
necting carrier.  Walker  v.  Southern  R. 
Co.,   56    S.    E,.    952,    76   S.    C.    308. 

Questions  for  jury  in  actions  against 
carriers  for  loss  of  freight. — In  an  action 
against  the  initial  and  connecting  car- 
riers for  loss  of  freight,  held,  that  the 
questions  whether  the  freight  was  de- 
livered to  the  initial  carrier,  and,  if  it 
was,  whether  it  was  lost  by  it,  or  whether 
it  was  lost  by  the  connecting  carrier, 
were  for  the  jury.  Mussellam  v.  Cincin- 
nati, etc.,  R.  Co.,  104  S.  W.  337,  31  Ky. 
L.   Rep.   908. 

In  an  action  for  a  loss  of  wool  in  ship- 
ment, whether  the  loss  occurred  upon 
the  lines  of  the  terminal  carrier  or  while 
in  its  possession  held,  on  the  evidence, 
a  jury  question.  New  York,  etc.,  Transp. 
Line  v.  Baer  &  Co.,  84  Atl.  251,  118 
Md.   73. 

2a.  Evidence  warranting  instrjjctipn 
that  there  was  no  legally  sufficient  evi- 
dence   to    entitle    plaintiff   to     recover . 

Evidence  in  an  action  against  a  connect- 
ing carrier  for  damages  from  delay  in 
transportation  considered,  and  held  to 
warrant  the  court  in  instructing  the  jury 
that  upon  the  pleading  and  evidence 
there  was  no  legally  sufficient  evidence 
to  entitle  the  plaintiff  to  recover.  Shock- 
ley  V.  Pennsylvania  R.  Co.,  109  Md.  123, 
71    Atl.    437. 

In  an  action  against  a  carrier  to  re- 
cover for  apples  injured  by  freezing 
within  two  days  while  they  were  in  the 
course  of  transportation  through  a  cold 
snowstorm,  where  there  was  evidence 
that  the  apples  were  frozen  when  they 
arrived,  but  no  evidence  of  their  condi- 
tion when  they  were  received  by  the 
defendant  from  a  connecting  road,  over 
which  they  were  transmitted  in  the  same 
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evidence  to  sustain  an  item  in  plaintiff's  claim  it  is  error  to  submit  such  item  to 
the  jury. 2^  If  there  is  no  evidence  that  would  warrant  the  jury  in  finding  that 
defendant  made  a  contract  for  through  transportation,  it  is  error  to  submit  to  the 
jury  the  question  of  the  existence  of  such  a  contract. 2*  In  an  action  against  two 
railroads  for  neghgence  in  transporting  plaintiff's  cattle,  where  the  evidence  con- 
clusively shows  that  the  two  roads  are  one  and  the  same,  save  in  name  only,  the 
court  may  summarily  instruct  the  jury  to  that  effect,  instead  of  submitting  the 
question  to  them.^^  A  nonsuit  will  be  ordered  in  an  action  against  a  terminal 
carrier  for  damages  to  a  shipment  if  the  evidence  conclusively  overcomes  the 
presumption  that  defendant  is  Hable.^® 

§  3810.  Verdict. — In  an  action  against  several  carriers  for  injuries  to  live 
stock,  in  the  absence  of  a  special  contract  extending  the  liability  beyond  the  end 
of  their  respective  lines,  the  jury  should  be  instructed  to  find  a  separate  verdict 
against  each  carrier  for  the  damages  that  occurred  on  its  line.^'''  Where  an 
action  is  brought  against  connecting  carriers  for  injuries  to  live  stock  shipped 
without  any  person  accompanying  them,  and  both  carriers  deny  all  negligence 
and  offer  evidence  in  support  of  the  denial,  in  the  face  of  conclusive  evidence  of 
serious  delay  in  transportation,  and  that  the  animals  when  delivered  were  in- 
jured, so  that  it  is  impossible  for  the  jury  to  determine  which  of  the  carriers  is 
to  blame  for  their  condition,  a  verdict  charging  the  entire  damages  against  each 
is  proper.2^ 

§   3811.   Judgment. — ^When  Joint  Judgment  May  Be  Rendered. — The 

court,  in  an  action  against  the  initial  and  connecting  carriers  for  damages  for 
joint  negligence  in  transporting  a  shipment  of  live  stock,  may  render  a  joint  judg- 
ment against  them,  they  being  joint  tort-feasors  arising  from  their  joint  concur- 


car  during  the  previous  day,  except  that 
the  weather  was  very  cold,  defendant  is 
entitled  to  a'  ruling  that  there  is  no  evi- 
dence that  the  apples  were  delivered  be- 
fore they  were  frozen.  Swetland  v.  Bos- 
ton,   etc.,    R.    Co.,    102    Mass.    276. 

23.  Error  to  submit  tO'  jury  item  in 
plaintiff's  claim  if  there  is  no  evidence 
to  sustain  it. — McManus  v.  Chicago,  etc., 
R.  Co.,  138  Iowa  150,  115  N.  W.  919. 

In  an  action  for  damages  to  a  ship- 
ment of  stock,  where  there  was  evidence 
that  one  animal  was  down  before  the 
stock  reached  a  connecting  carrier,  and 
that  there  was  a  delay  caused  by  an  ob- 
struction on  defendant's  track,  but  there 
was  no  evidence  showing  the  cause  of 
the  animal's  condition,  nor  that  it  was 
thrown  down  by  improper  management 
of  the  train,  or  that  its  condition  was  in 
any  way  caused  by  defendant,  submis- 
sion to  the  jury  of  the  issue  of  damages 
therefor  was  error.  McManus  v.  Chi- 
cago, etc.,  R.  Co.,  138  Iowa  150,  115  N. 
W.    919. 

24.  Evidence  not  warranting  submis- 
sion to  jury  of  question  of  existence  of 
contract  for  through  transportation. — A 
shipping  receipt  recited  that  the  goods 
were  marked,  "F.  M.  P.,  Delavan,  Wis., 
care  W.  W.  A.,  Buffalo,"  and  provided 
that  they  were  "to  be  delivered  in  good 
order  *  *  *  as  addressed."  A  re- 
ceipt given  the  owner  by  H.,  a  forwarder 
at  the  place  of  shipment,  stated  that  the 
goods  were  received  in  store,  and  in  all 
other  respects  appeared  to  be  a  contract 


by  him  as  forwarder,  but  had  written 
thereon  the  price  of  freight  from  Buf- 
falo, which  H.  testified  was  merely  a 
memorandum  made  from  a  circular  in 
his  possession.  There  was  no  statement 
of  the  freight  to  Buffalo,  and  nothing 
stating  that  H.  professed  to  act  as  agent 
for  the  carrier,  which  was  engaged  in 
transporting  goods  by  canal  to  Buffalo, 
and  by  whose  boat  the  goods  were 
shipped,  and  no  proof  that  he  was  such 
agent,  except  the  fact  that  he  shipped 
goods  by  it  and  received  goods  from  it. 
Held,  that  it  was  error  to  submit  to  the 
jury  the  question  whether  there  was  a 
contract  by  the  carrier  to  transport  the 
goods  through  to  Delavan.  Parmelee  v. 
Western  Transp.  Co.,  26  Wis.  439. 

25.  Evidence  warranting  instruction 
that  two  roads  are  one  save  in  name. — ■ 
Southern  Kansas  R.  Co.  v.  Crump,  74  S. 
W.  335,  32  Tex.  Civ.  App.  223;  Buie  v. 
Chicago,  etc.,  R.  Co.,  95  Tex.  51,  65  S. 
W.  27,  55  1,.  R.  A.  861;  San  Antonio, 
etc.,  R.  Co.  V.  Griffin,  20  Tex.  Civ.  App. 
91,  48  S.  W.  542,  affirmed  in  93  Tex.  694, 
no  op.;  Terrell  v.  Russell,  16  Tex.  Civ. 
App.  573,  42  S.  W.  129,  affirmed  in  93 
Tex.    721,    no   op. 

26.  When  a  nonsuit  will  be  ordered — 
Parnell  v.  Atlantic  Coast  Line  R.  Co.,  91 
S.  C.  270,  74  S.  E.  491. 

27.  Verdict.— Illinois  Cent.  R.  Co.  v. 
Curry,  106  S.  W.  294,  32  Ky.  L.   Rep.  513. 

28.  Cincinnati,  etc.,  R.  Co.  v.  Greening, 
100  S.  W.  825,  30  Ky.  L.  Rep.  1180. 
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rent  negligence,  in  failing  to  properly  transport  the  stock.^s  Where  plaintiff  al- 
leges a  partnership  between  carriers  jointly  sued  and  such  fact  is  not  denied  in 
the  answer,  a  joint  judgment  is  properly  rendered.^" 

When  Judgment  Decreeing  a  Joint  and  Several  Liability  Is  Proper. — 
Where  the  verdict,  in  an  action  against  two  railroad  companies,  finds  a  joint  lia- 
bility, a  judgment  decreeing  a  join  and  several  liability  is  proper.^i 

Judgment  against  Connecting  Carriers  Made  Parties  Defendant  in 
Suit  against  Initial  Carrier. — In  an  action  against  an  initial  carrier  for  in- 
juries to  live  stock,  all  the  connecting  carriers  against  whom  it  is  sought  to  re- 
cover damages  may  be  made  parties  defendant;  and,  if  brought  before  the  court 
by  process  as  provided  by  statute,  a  judgment  may  be  given  against  any  one  or 
all  of  them  that  the  evidence  shows  to  have  committed  the  injuries. ^^ 

29.  When  joint  judgment  may  be  ren-  Kansas  R.  Co.  v.  Crump,  32  Tex.  Civ. 
dered.— Norfolk,  etc.,  R.  Co.  v.  Crull,  112  Ap.p.  222,  74  S.  W.  335,  affirmed  in  97 
Va.   151,  70   S.   E.  521.  Tex.    647,    no    op.,    following    Kuykendall 

30.  Gulf,  etc.,  R.  Co.  V.  Edloff,  89  Tex.  v.  Coulter,  7  Tex.  Civ.  App.  399,  26  S.  W. 
454,    34    S.    W.   414,    35    S.   W.    144,    affirm-  748. 

ing    34    S.    W.    410,    citing     International,  32.    Judgment    against    connecting    car- 

€tc.,    R.   Co.   V.  Tisdale,   74  Tex.   8,   11   S.  riers     made      parties    defendant     in     suit 

W.  900,  4  L.  R.  A.  545;  Bavlor  County  v.  against    initial    carrier. — Illinois    Cent.    R. 

Craig,   69   Tex.   330,   6   S.  W.  305.  Co.   v.    Curry,     106    S.   W.   294,   33     Ky.    L. 

31.  When   judgment   decreeing   a   joint  Rep.    513. 
and  several  liability  is  proper. — Southern 
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Interstate  Commercb  in  General. 

I.  In  General,  §  3813. 
II.  Statutory  Provisions,  §  3813. 

III.  Articles  of  Commerce,  §  3814. 

IV.  Means  and  Instruments  of  Commerce,  §§  3815-3828. 

A.  In  General,  §  3815. 

B.  Railroads,  §  3816. 

C.  Express  Companies,  §  3817. 

D.  Dining  Cars,  §  3818. 

E.  Terminal  Companies  and  Stockyards,  §  3819. 

F.  Warehouses  and  Elevators,  §  3820. 

G.  Pipe  Lines,  §  3821. 
H.  Bridges,  §  3822. 

I.  Ferries,  §  3823. 

J.  Ports,  Harbors  and  Wharves,  §  3824. 

K.  Connecting  Carriers,  §  3825. 

L.  Soliciting  Agents,  §  3826. 

M.  Steamboats,  §  3827. 

N.  Determining  Whether  Commerce  Is   Intrastate  or  Interstate,  §  3828. 

§  3812.  In  General. — Commerce  with  foreign  nations  and  among  the  sev- 
eral states,  the  regulation  of  which  is  committed  to  congress  by  the  constitution, 
comprehends  not  merely  traffic,  but  intercourse  for  the  purposes  of  trade  in  any 
and  all  its  forms,^  between  the  citizens  of  the  United  States  and  the  citizens  or 

1.    Interstate   and   foreign   commerce. — ■  Maryland    (U.    S.),   12   Wheat.   419,   6   L. 

2  Story  on  the  Constitution,  §§  1057,  1061,  Ed.  678;  United  States  v.  Knight  Co.,  156 

1063.     Gibbons  v.  Ogden  (U.  S.),  9  Wheat.  U.  S.  1,  39  L.  Ed.  335,  15  S.  Ct.  349;  Hen- 

1,   190,  6  L.   Ed.  23;   County  of  Mobile 'z/.  derson  v.  New  York,  92  U.  S.  259,  23  L. 

Kimball,   102   U.    S.    691,   26   L.   Ed.    238;  Ed.    543;    United    States   v.   Holliday    (U. 

Welton   V.   Missouri,   91   U.   S.   375,   23   L.  S.),  3  Wall.  407,  18  L.  Ed.  182;  Interstate 

Ed.  347;   Railroad  Co.  v.   Fuller,  17  Wall,  Commerce   Comm.  v.   Brimson,   154  U.  S. 

560,   31   L.   Ed.   710;   Veazie   v.   Moor    (U.  447,  38   L.  Ed.  1047,  14  S.  Ct.  1135;   Cov- 

S.),   14   How.   568,   14  L.   Ed.   545;   Steam-  ington,   etc.,  Bridge  Co.  v.  Kentucky,  154 

ship    Co.    V.    Jolifife    (U.    S.),    2    Wall.    450,  U.   S.   204,   38   L.    Ed.   962,   14   S.   Ct.   1087; 

17  L.  Ed.  805;  State  Tonnage  Tax  Cases  Pensacola   Tel.    Co.    v.     Western    Union 

(U.  S.),  12  Wall.  304,  20  L.  Ed.  370;  Case  Tel.  Co.,  96  U.  S.  1,  24  L.  Ed.  708;  Wil- 

of   the    State     Freight   Tax     (U.     S.),     15  liams  v.   Fears,   179   U.   S.   270,   45   L.  Ed. 

Wall.  233,  31  L.  Ed.  146;  Lord  v.  Steam-  186,   21    S.   Ct.   128;   Anderson    v.    United 

ship   Co.,   102   U.   S.    541,   26    L.    Ed.    224;  States,  171  U.  S.  604,  43  L.   Ed.  300,  19  S. 

Kidd   V.   Pearson,   128   U.    S.   1,   30,   33   L.  Ct.  50;  Northern  Securities  Co.  v.  United 

Ed.   346,  9   S.   Ct.  6;    McCall  v.  California,  States,  193  U.  S.  197,  330,  48  L.  Ed.  679,  24 

136  U.  S.  104,  34  L.  Ed.  392,  10  S.  Ct.  881;  S.  Ct.  436;  Leisy  v.  Hardin  135  U.  S.  100, 

Gloucester     Ferry     Co.     v.     Pennsylvania',  34   L.    Ed.    138,    10    S.    Ct.     681;      License 

114  U.  S.  196,  39  L.  Ed.  158,  5  S.  Ct.  826;  Cases  (U.  S.),  5  How.  504,  12  L.  Ed.  256; 

Bowman  v.   Chicago,  etc.,   R.   Co.,   135   U,  In   re    Rahrer,    140    U.   S.   545,    35   L.   Ed. 

S.  465,   31  L.   Ed.  700,   8  S.   Ct.  689,  1062;  573,  11  S.   Ct.   865;   Lehigh  Valley  R.  Co. 

Addyston  Pipe,  etc.,  Co.  v.  United  States,  v.  Pennsylvania',  145  U.  S.  193,  36  L.  Ed. 

175  U.  S-  211,  44  L.  Ed.  130,  20  S.  Ct.  96;  672,   12   S.   Ct.    806;     Hopkins  v.     United 

Lindsay,    etc.,    Co.    v.    Mullen,    176    U.    S.  States,  171  U.  S.  578,  43  L.  Ed.  390,  19  S. 

12G,  44  L.  Ed.  400.  20  S.  Ct.  325;  Brown  v.  Ct.  40. 
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subjects  of  foreign  countries,  and  between  the  citizens  of  different  states,^  in- 
cluding within  these  terms  transportation  and  transit.^  Such  transportation  and 
transit  embraces  the  transportation  and  transit  of  persons  *  and  property  ^  by 
land  8  or  by  water.''' 

Commerce  among  the  several  states,  or  interstate  commerce,  is  commerce 
which  concerns  more  states  than  one.  The  word  among  means  intermingled 
with.  A  thing  which  is  among  others,  is  intermingled  with  them.  Commerce 
among  the  states  can  not  stop  at  the  external  boundary  line  of  each  state,  but 
may  be  introduced  into  the  interior.  It  is  not  intended  to  say  that  these  words 
comprehend  that  commerce  which  is  completely  internal,  which  is  carried  on  be- 
tween man  and  man  in  a  state,  or  between  different  parts  of  the  same  state,  and 
which  does  not  extend  to  or  affect  other  states.  Such  a  power  would  be  incon- 
venient, and  is  certainly  unnecessary.  Comprehensive  as  the  word  among  is,  it 
may  very  properly  be  restricted  to  that  commerce  which  concerns  more  states 
than  one.  The  completely  internal  commerce  of  a  state,  then,  may  be  considered 
as  reserved  for  the  stqte  itself.* 

Commerce  with  foreign  nations  signi'iies  commerce  which,  in  some  sense,  is 


2.  Welton  v.  Missouri,  91  U.  S.  3Y5,  23 
L.  Ed.  347;  County  of  Mobile  v.  Kim- 
ball, 103  U.  S.  691,  26  L.  Ed.  238;  Glou- 
cester Ferry  Co.  v.  Pennsylvania,  114  U. 
S.  196,  39  L.  Ed.  158,  5  S.  Ct.  826;  Hop- 
kins V.  United  States,  171  U.  S.  578,  43 
L.  Ed.  290,  19  S.  Ct.  40;  Lindsay,  etc.,  Co. 
V.   Mullen,   176   U.   S.   126,   44   L.   Ed.  400, 

20  S.  Ct.  325;  Addyston  Pipe,  etc.,  Co.  v. 
United  States,  175  U.  S.  311,  44  L.  Ed. 
136,  20  S.  Ct.  96;  Northern  Securities  Co. 
V.  United  States,  193  U.  S.  197,  48  L.  Ed. 
679,   24   S.   Ct.   436. 

3.  County  of  Mobile  v.  Kimball,  103  U. 
S.  691,  26  L.  Ed.  238;  Kidd  v.  Pearson, 
138  U.  S.  1,  20,  33  L.  Ed.  346,  9  S.  Ct.  6; 
McCall  V.  California,  136  U.  S.  104,  84  L,. 
Ed.  392,  10  S.  Ct.  881;  Welton  v.  Mis- 
souri, 91  U.  S.  275,  23  L.  Ed.  347;  Rail- 
road Co.  V.   Fuller   (U.  S.),  17  Wall.   560, 

21  L.  Ed.  710;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  29  L.  Ed. 
158,  5  S.  Ct.  826;  Walling  v.  People,  116 
U.  S.  446,  29  L.  Ed.  691,  6  S.  Ct.  454; 
Bowman  v.  Chicago,  etc.,  R.  Co.,  125  U. 
S.  465,  31  L.  Ed.  700,  8  S.  Ct.  689,  1062; 
Addyston  Pipe,  etc.,  Co.  v.  United  States, 
175  U.  S.  211,  44  E.  Ed.  136,  20  S.  Ct.  96; 
Lindsay,  etc.,  Co.  v.  Mullen,  176  U.  S. 
126,  44  L.  Ed.  400,  20  S.  Ct.  335;  Hop- 
kins V.  United  States,  171  U.  S.  578,  43 
L.  Ed.  390,  19   S.  Ct.  40. 

4.  Transportation  of  persons. — County 
of  Mobile  v.  Kimball,  102  U.  S.  691,  36 
L.  Ed.  338;  Kidd  v.  Pearson,  128  U.  S. 
1,  30,  33  L.  Ed.  346,  9  S.  Ct.  6;  McCall  v. 
California,  136  U.  S.  104,  34  L.  Ed.  392, 
10  S.  Ct.  881;  Case  of  the  State  Freight 
Tax  (U.  S.),  15  Wall.  333,  21  L.  Ed.  146; 
Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196,  29  L.  Ed.  158,  5  S.  Ct.  826; 
Bowman  v.  Chicago,  etc.,  R.  Co.,  125  U. 
S.  465,  31  L.  Ed.  700,  8  S.  Ct.  689,  1062; 
Addyston  Pipe,  etc.,  Co.  v.  United  States, 
175  U.  S.  211,  44  L.  Ed.  136,  30  S.  Ct.  96; 
Lindsay,  etc.,  Co.  v.  Mullen,  176  U.  S. 
126,  44  L.  Ed.  400,  30  S.  Ct.  335;  Williams 
V.  Pears,  179  U.  S.  370,  45  L.  Ed.  186,  31 


3.   Ct.   128. 

5.  Transportation  of  property. — Wel- 
ton V.  Missouri,  91  U.  S.  375,  23  L.  Ed. 
347;  Kidd  v.  Pearson,  128  U.  S.  1,  20,32 
L.  Ed.  346,  9  S.  Ct.  6;  McCall  v.  Califor- 
nia, 136  U.  S.  104,  34  L.  Ed.  392,  10  S.  Ct. 
881;  County  of  Mobile  v.  Kimball,  102 
U.  S.  691,  26  L.  Ed.  238;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196,  29  L. 
Ed.  15S,  5  S.  Ct.  826;  Walling  v.  People, 
116  U.  S.  446,  39  L.  Ed.  691,  6  S.  Ct.  454; 
Bowman  v.  Chicago,  etc.,  R.  Co.,  135  U. 
S.  465,  31  L.  Ed.  700,  8  S.  Ct.  689,  1062; 
Addyston  Pipe,  etc.,  Co.  v.  United  States, 
175  U.  S.  211,  44  L.  Ed.  136,  20  S.  Ct. 
96;- Lindsay,  etc.,  Co.  v.  Mullen,  176  U. 
S.  126,  44  L.  Ed.  400,  20  S.  Ct.  325;  Wil- 
liams V.  Fears,  179  U.  S.  270,  45  L.  Ed. 
186,  21  S.  Ct.  128;  Northern  Securities 
Co.  V.  United  States,  193  U.  S.  197,  48  L. 
Ed.  679,  24  S.  Ct.  436. 

The  transportation  of  freight,  or  of  the 
subjects  of  commerce  for  the  purpose  of 
exchange  or  sale,  is  a  constituent  part 
of  commerce  itself.  Case  of  the  State 
Freight  Tax  (U.  S.),  15  Wall.  232,  21  L. 
Ed.  146;  Bowman  v.  Chicago,  etc.,  R.  Co., 
125  U.  S.  465,  31  L.  Ed.  700,  8  S.  Ct.  689, 
1063. 

6.  Transportation  by  land. — 2  Story  on 
the  Constitution,  §§  1061,  1062;  Case  of 
the  State  Freight  Tax  (U.  S.),  15  Wall. 
332,  21  L.  Ed.  146;  Railroad  Co.  v.  Ful- 
ler (U.  S.),  17  Wall.  560,  21  L.  Ed.  710; 
Bowman  v.  Chicago,  etc.,  R.  Co.,  125  U. 
S.   465,   31   L.   Ed.   700,   8   S.    Ct.   689,   1063. 

7.  Transportation  by  water.— 2  Story 
on  the  Constitution,  §§  1061,  1063;  Rail- 
road Co.  V.  Fuller  (U.  S."),  17  Wall.  560,  31 
L.  Ed.  710;  Case  of  the  State  Freight  Tax 
(U.  S.),  15  Wall.  333,  31  L.  Ed.  146;  Bow- 
man V.  Chicago,  etc.,  R.  Co.,  135  U.  S. 
465,   31  L.   Ed.   700,   8   S.   Ct.   689,  1063. 

8.  Leovy  v.  United  States,  177  U.  S.  631, 
44  L.  Ed.  914,  20  S.  Ct.  797;  Gibbons  v. 
Ogden  (U.  S.),  9  Wheat.  1,  193,  6  L. 
Ed.  23. 
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necessarily  connected  with  these  nations,  transactions  which  either  immediately 
or  at  some  state  of  their  progress  must  be  extraterritorial." 

Commerce  between  Individuals. — Commerce  with  foreign  nations  and 
among  the  states  means  commerce  between  the  citizens  of  the  United  States  and 
citizens  or  subjects  of  foreign  governments,  and  between  the  citizens  of  different 
states,  as  individuals.^*' 

Carriage  by  Corporation. — The  protection  of  the  interstate  commerce  clause 
of  the  federal  constitution  extends  to  commerce  conducted  by  corporations  as 
well  as  to  that  conducted  by  individuals.^^ 

Means  and  Instruments  of  Commerce. — The  term  "commerce,"  in  its 
broadest  acceptation,  embraces  not  merely  traffic,  but  the  means,  vehicles  and  ap- 
pliances necessarily  employed  in  carrying  it  on.^^ 

Gratuitous  Carriage. — The  power  of  congress  over  interstate  transportation 
embraces  all  manner  of  carriage  whether  gratuitous  or  otherwise.^^ 

Navigation. — Navigation  is  included  in  the  word  commerce  as  used  in  the 
constitution  of  the  United  States. i* 

"Transportation  of  property  from  one  state  to  another  is  a  branch  of  inter- 
state commerce.  Transportation  is  essential  to  commerce,  or  rather  it  is  com- 
merce itself,  and  every  obstacle  to  it,  or  burden  laid  upon  it  by  legislative  author- 
ity, is  regulation."  ^^ 

Intercourse  and  TraflSc. — Commerce  with  foreign  countries  and  among  the 
states,  strictly  considered,  consists  in  intercourse  and  traffic,  including  in  these 
terms  navigation  and  the  transportation  and  transit  of  persons  and  property  as 
well  as  the  purchase,  sale  and  exchange  of  commodities.^®  Commerce  undoubt- 
edly is  traffic,  but  it  is  something  more;  it  is  intercourse.  It  describes  the  com- 
mercial intercourse  between  nations  and  parts  of  the  nations  in  all  its  branches, 
and  is  regulated  by  prescribing  rules  for  carrying  on  that  intercourse.^'^ 


9.  Commerce   with    foreign    nations. — 

Veazie  v.  Moor  (U.  S.),  14  How.  568,  14 
L.  Ed.  545;  Lord  v.  Steamshio  Co.,  102 
U.   S.   541,   26   L.   Ed.  224. 

10.  United  States  v.  Holliday  (U.  S.), 
3  Wall.  407,  18  L.  Ed.  182;  Trade  Mark 
Cases,  100  U.  S.  82,  25  L.  Ed.  550;  Hen- 
derson V.  New  York,  92  U.  S.  259,  23  L. 
Ed.   543. 

11.  Carriage  by  corporation. — Greek- 
American  Sponge  Co.  v.  Richardson 
Drug  Co.,  124  Wis.  469,  102  N.  W.  888, 
109   Am.   St.    Rep.   961. 

12.  Means  and  instruments  of  com- 
merce.— 2  Story  on  the  Constitution,  §§ 
1061,  1062;  Veazie  v.  Moor  (U.  S.),  14 
How.  568,  14  L.  Ed.  545;  Railroad  Co. 
V.  Fuller  (U.  S.),  17  Wall.  560,  21  L.  Ed. 
7]0. 

13.  Gratuitous  carriage. — American  Exp. 
Co.  V.  United  States,  212  U.  S.  522,  53 
L.  Ed.  635,  29  S.  Ct.  315;  United  States 
V.  New  York,  etc.,  R.  Co.,  212  U.  S.  509, 
53  L.  Ed.  629,  29  S.  Ct.  313. 

14.  Navigation. — 2  Story  on  the  Con- 
stitution, §§  1057,  1061,  1062;  Gibbons  v. 
Ogden  (U.  S.),  9  Wheat.  1,  190,  6  L.  Ed. 
23;  Case  of  the  State  Freight  Tax  (U. 
S.),  15  Wall.  232,  21  L.  Ed.  146;  State 
Tonnage  Tax  Cases  (U.  S.),  12  Wall. 
204,  20  L.  Ed.  370;  Steamship  Co.  v.  Jo- 
liffe  (U.  S.),  2  Wall.  450,  17  L.  Ed.  805; 
Lord  V.  Steamship  Co.,  102  U.  S.  541,  26 
L.  Ed.  224;  County  of  Mobile  v.  Kim- 
ball, 102  U.  S.  691,  26  L.  Ed.  238;  Kidd  v. 
Pearson,   128  U.  S.  1,  20,  32  L.  Ed.  346,9 


S.  Ct.  6;  McCall  v.  California,  136  U.  S. 
104,  34  L.  Ed.  392,  10  S.  Ct.  881;  Glou- 
cester Ferry  Co.  v.  Pennsylvania,  114  U. 
S.  196,  29  L.  Ed.  158,  5  S.  Ct.  826;  Addy- 
ston  Pipe,  etc.,  Co.  v.  United  States,  175 
U.  S.  211,  44  L.  Ed.  136,  20  S.  Ct.  96; 
Lindsay,  etc.,  Co.  v.  Mullen,  176  U.  S. 
126,  44  L.  Ed.  400,  20  S.  Ct.  325;  Scran- 
ton  V.  Wheeler,  179  U.  S.  141,  45  L.  Ed. 
126,  21  S.  Ct.  48;  Williams  v.  Fears,  179 
U.  S.  270,  45  L.  Ed.  186,  21  S.  Ct.  128; 
Wabash,  etc.,  R.  Co.  v.  Illinois,  118  U.  S. 
557,   30   L.   Ed.    244,   7    S.   Ct.   4. 

Commerce  with  foreign  nations  in- 
cludes navigation,  as  the  principal  means 
by  which  foreign  intercourse  is  effected. 
Henderson  v.  New  York,  92  U.  S.  259,23 
L.   Ed.  543. 

15.  Railroad  Co.  v.  Husen,  95  U.  S.  465, 
24   L.    Ed.   527. 

16.  Intercourse  and  traffic. — County  of 
Mobile  V.  Kimball,  102  U.  S.  691,  26  L. 
Ed.  238;  Kidd  v.  Pearson,  128  U.  S.  1,  20, 
32  L.  Ed.  346,  9  S.  Ct.  6;  McCall  v.  Cali- 
fornia, 136  U.  S.  104,  34  L.  Ed.  392,  10  S. 
Ct.  881;  Bowman  v.  Chicago,  etc.,  R.  Co., 
125  U.  S.  465,  31  L.  Ed.  700,  8  S.  Ct.  689, 
1062;  Williams  v.  Fears,  179  U.  S.  270, 
45  L.  Ed.   186,  21   S.  Ct.  128. 

17.  Gibbons  v.  Ogden  (U.  S.),  9  Wheat. 
1,  189,  6  L.  Ed.  23;  United  States  v.  Hol- 
liday (U.  S.),  3  Wall.  407,  18  L.  Ed.  182; 
In  re  Rahrer,  140  U.  S.  545,  35  L.  Ed.  572, 
11  S.  Ct.  865;  United  States  v.  Knight 
Co.,  156  U.  S.  1,  39  L.  Ed.  325,  15  S.  Ct. 
249. 
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Purchase  and  Sale  of  Property. — Commerce  consists  in  selling  the  super- 
fluity, in  purchasing  articles  of  necessity,  as  well  productions  as  manufactures, 
in  buying  from  one  nation  and  selling  to  another,  or  in  transporting  the  merchan- 
dise from  the  seller  to  the  buyer  to  gain  the  freight."  Nor  does  it  make  any  dif- 
ference whether  this  interchange  of  commodities  is  by  land  or  by  water.  In  ei- 
ther case  the  bringing  of  the  goods  from  the  seller  to  the  buyer  is  commerce. ^"^ 
Interstate  and  Intrastate  Commerce  Distinguished. — Interstate  com- 
merce must  be  such  as  takes  place  between  states,  as  differentiated  from  com- 
merce wholly  within  a  state.  It  must  have  reference  to  interstate  trade  or  deal- 
ing; and  if  the  regulation  is  not  such,  and  comprehends  only  commerce  which  is 
internal,  the  state  may  legislate  concerning  it.  In  each  case  the  recurring  question 
is,  on  which  side  of  the  line  does  the  commerce  under  investigation  fall?^®  The 
phrase  "among  the  several  states"  marks  the  distinction,  for  the  purpose  of  gov- 
ernmental regulation,  between  commerce  which  concerns  two  or  more  states  and 
commerce  which  is  confined  to  a  single  state  and  does  not  affect  other  states,  the 
power  to  regulate  the  former  being  conferred  upon  congress  and  the  regulation 
of  the  latter  remaining  with  the  states  severally. ^"^ 

Commerce  and  Transportation  Distinguished. — "Commerce"  is  the  inter- 
change or  mutual  change  of  "goods,  productions,  or  property  of  any  kind  between 
nations  or  individuals,  while  "transportation"  is  the  means  by  which  commerce 
is  carried  on.^i 

Commerce  and  Trade    Distinguished. — "Commerce"    relates    to    dealings 
with  foreign  nations.  ^  "Trade"  means  mutual  traffic  among  the  citizens  of  a 
state  or  nation,  or  the  Buying,  selling,  or  exchange  of  articles  between  members  of . 
the  same  community.^^ 

Transportation  for  Another. — Transportation  for  others,  as  an  independent 
business,  is  commerce,  irrespective  of  the  purpose  to  sell  or  retain  the  goods 
which  the  owner  may  entertain  with  regard  to  them  after  they  shall  have  been 
delivered. 2^ 

Where   State  Line  Crossed. — As  interstate  commerce  means  simply  com- 
merce between  the  states,  it  must  apply  to  all  transportation  which  crosses  a  state 
line,  regardless  of  the  distance  from  which  it  comes  or  to  which  it  is  bound,  be- 
fore or  after  crossing  such  state  line.^* 
Part   of  Continuous  Voyage. — The  transportation  within  the  limits  of  a 

18.   Purchase    and    sale    of    property—  L.  Ed.  608,  34  S.  Ct.  307;  United  States  v. 

Passenger  Cases   (U.   S.),  7  How.  283,  12  Knight  Co.,  156  U.  S.  1,  39  h.  Ed.  325,  15 

L.  Ed.  702;  Case  of  the  State  Freight  Tax  S.  Ct.  249. 

(U.    S.),    15   Wall.    232,    21    L.    Ed.    146;  19.   Interstate   and  intrastate   commerce 

County  of   Mobile  v.   Kimball,   102  U.   S.  distingmshed. — Ware,   etc.,   Co.   v.   Mobile 

691,  26   L.  Ed.  238;   Kidd  v.   Pearson,  138  County,  309  U.  S.  405,  53  L.  Ed.  855,  28  S. 

U.  S.  1,  20,  32  L.  Ed.  346,  9  S.  Ct.  6;  Mc-  Ct.  526,   14  Am.   &  Eng.  Ann.   Cas.  1031. 

Call    V.    California,    136    U.    S.    104,    34   L.  20.   Mondou  v.  New  York,  etc.,  R.   Co., 

Ed.    392,    10    S.    Ct.    881;    Welton    v.      Mis-  323   U.   S.   1,  56   L.   Ed.   327,   32   S.   Ct.   169, 

souri,  91  U.  S.  275,  23  L.  Ed.  347;  Lehigh  38  L.  R.  A.,  N.  S.,  44. 

Valley  R.   Co.  v.  Pennsylvania,  145  U.  S.  21.    Commerce   and   transportation    dis- 

193,   36    L.   Ed.   672,   12   S.   Ct.   806;    Glou-  tinguished.— Council     Bluffs     v.      Kansas, 

cester   Ferry   Co.  v.   Pennsylvania,   114  U.  ^^       r    Qo.,   45    Iowa'  338,   34   Am.      Rep. 

S.   196,   29   L.   Ed.   158,  5   S.   Ct.  826;  Wall-  773 

f%  ^r?ii'''R ''  "•  ^-  ^'c'wlh  It  '  r'          22-   Commerce  and  trade   distinguished. 
6  S.  Ct.  454;  Bowman  v.  Chicago,  etc.,  R.  „ ,„  „,    -£:>•.„     / -Kt    v  \     ■,  a   \?t     j     n 

Co.,  125  U.  S.  465,  31  L.   Ed.  700,  8   S.  Ct.  -^f°^  n        ^m  ^        ^'  ^'"'^-      ' 

689,    1063;     Addyston     Pipe,     etc.,     Co.    v.  ^^„„"-  ^"-  ^°^-  . 

United   States,    175   U.   S.    211,   44   L.   Ed.  23-    Transportation    for    another.— Han- 

136,   20   S.      Ct.   96;       Hopkins   v.     United  ley  v.  Kansas,  etc.,  R.  Co.,  187  U.   S.  617, 

States,  171  U.   S.  578,  43  L.   Ed.  290,   19  S.  47  L.   Ed.  333,   23   S.   Ct.  214. 

Ct.  40;  Williams  v.  Fears,  179  U.  S.  370,  24.  Where   state  line   crossed. — Coving- 

45    L.    Ed.    186,    31    S.    Ct.    138;    Northern  ton,  etc.,   Bridge  Co.  v.   Kentucky,   154  U. 

Securities    Co.    v.    United    States,    193    U.  S.  304,  38  E.  Ed.  962,  14  S.  Ct.  1087;  Glou- 

S.  197,  48  L.  Ed.  679,  24  S.  Ct.  436;  Mon-  cester   Ferry   Co.  v.   Pennsylvania,   114   U. 

tague   &   Co.  V.   Lowry,   193   U.   S.   38,   48  S.  196,  29  L.  Ed.  158,  5  S.  Ct.  826. 
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state,  which  is  a  part  of  a  continuous  voyage  to  or  from  points  outside  of  the 
state,  is  interstate  commerce.^s 

Contract  of  Shipment. — The  character  of  a  shipment,  whether  local  or  in- 
terstate, depends  on  the  contract  of  shipment,  and  is  not  changed  by  a  transfer 
of  title  during  the  transportation.  A  contract  for  an  interstate  shipment  is  com- 
pleted upon  delivery  at  the  terminal  point  specified  in  such  contract,  and  a  further 
shipment  to  another  point  in  the  same  state,  on  the  order  of  the  consignee  and 
under  a  separate  contract,  is  not  a  continuation  of  the  interstate  shipment,  but  is 
local  in  its  character  and  is  controlled  by  the  state  law  and  not  by  the  interstate 
commerce  act.  A  contract  of  shipment  for  local  transportation  does  not  become 
interstate  in  its  character  from  the  fact  that  the  shipper  intends,  after  such  local 
contract  of  shipment  has  been  completed,  to  forward  the  goods  to  some  place  out- 
side the  state.  Where  a  contract  of  shipment  was  from  a  point  in  one  state  to  a 
point  in  another  state,  the  fact  that  during  that  transportation  a  contract  was 
made  at  an  intermediate  point  in  a  third  state  for  the  sale  of  the  property,  did  not 
affect  the  character  of  the  shipment  between  the  two  first  mentioned  points.  It 
was  an  interstate  shipment  after  the  contract  of  sale  as  well  as  before.  The  con- 
trol over  goods  in  process  of  transportation,  which  may  be  repeatedly  changed 
by  sales,  is  one  thing;  the  transportation  is  another  thing,  and  follows  the  con- 
tract of  shipment,  until  that  is  changed  by  the  agreement  of  owner  and  carrier.^® 

Shipment  Through.  Another  State  to  Point  in  Same  State. — Transpor- 
tation, under  a  contract  for  a  continuous  carriage,  from  one  point  to  another 
within  the  same  state,  but  by  a  route  lying  partly  in  another  state,  is  interstate 
commerce. 2''    A  shipment  of  grain  over  a  single  railroad  between  two  points,  both 


25.  Paxt  of  continuous  voyage. — Farg-o 
V.  Michigan,  121  U.  S.  230,  30  L,.  Ed.  888, 
7  S.  Ct.  857;  Wabash,  etc.,  R.  Co.  v.  Illi- 
nois, 118  U.  S.  557,  30  L.  Ed.  344,  7  S. 
Ct.   4. 

26.  Contract  of  shipment. — Gulf,  etc., 
R.  Co.  V.  Texas,  304  U.  S.  403,  51  L.  Ed. 
540,  27  S.  Ct.  360. 

27.  Shipment  through  another  state  to 
point  in  same  state. — In  Lehigh  Valley 
R.  Co.  V.  Pennsylvania',  145  U.  S.  193,  36 
L.  Ed.  673,  13  S.  Ct.  806,  it  was  held  that 
a  state  might  impose  upon  a  railroad 
corporation  of  its  own  creation  a'  tax  in 
respect  of  receipts  from  transportation 
by  continuous  carriage  from  one  point 
in  the  state  to  another,  but  by  a  route 
lying  partly  in  another  state,  and  that  the 
imposition  of  such  tax  was  not  a  regula- 
tion of  interstate  commerce.  This  case 
was  distinguished  in  Hanley  v.  Kansas, 
etc.,  R.  Co.,  187  U.  S.  617,  47  L.  Ed.  333, 
23  S.  Ct.  314,  and  held  not  to  decide  that 
transportation  under  the  conditions 
above  stated  was  not  interstate  com- 
merce, but  that  the  imposition  of  the  tax 
under  the  circumstances  related  was  not 
a  regulation  of  such  transportation, 
whereas  the  fixing  of  rates  for  a  like 
transportation  would  constitute  a'  regula- 
tion  of  such  transportation  and  be  void. 

A  contract  for  the  sale  of  vessels  ply- 
ing between  two  points  in  the  same  state 
over  a  boundary  river  was  held  not  to 
contemplate  interstate  commerce  from 
the  fact  that  the  vessels  in  passing  be- 
tween such  points  might  sail  over  soil 
belonging  to  another  state.  Cincinnati, 
etc.,  Packet  Co.  v.  Bay,  200  U.  S.  179,  50 


L.  Ed.  428,  26  S.  Ct.  208,  holding  that  it 
would  be  an  extravagant  consequence  to 
draw  from  Hanley  v.  Kansas,  etc.,  R.  Co., 
187  U.  S.  617,  47  E.  Ed.  333,  23  S.  Ct.  214, 
a  case  of  a  state  attempting  to  fix  rates 
over  a'  railroad  route  passing  outside  its 
limits,  that  such  a  contract  contemplated 
interstate  commerce  because  the  boats 
referred  to  might  sail  over  soil  belonging 
to  Kentucky  in  passing  between  two 
Ohio    points. 

Where  a  railroad  runs  for  a'  portion  of 
the  distance  between  two  stations  in  the 
state  of  Kansas,  and  for  a  great  portion 
of  the  distance  beyond  the  bounda:ries 
of  the  state,  and  again  returns  into  Kan- 
sas, in  conveying  freight  over  such  route 
between  such  stations  the  railroad  com- 
pany is  engaged"  in  interstate  commerce. 
Patterson  v.  Missouri  Pac.  R.  Co.,  77 
Kan.  336,  94  Pac.  138,  15  L.  R.  A.,  N.  S., 
733. 

A  shipment  of  freight  from  one  point 
in  the  state  to  another  point  therein  by 
way  of  a  town  outside  the  state,  is  inter- 
state shipment  and  is  not  governed  by 
Revisal  1905,  §  2632,  imposing  a  penalty 
on  a  carrier  for  its  failure  to  transport 
freight  within  a  reasonable  time.  Shelby 
Ice,  etc.,  Co.  v.  Southern  R.  Co.,  147  N. 
C.  61,  60  S.  E.  733. 

Where  any  part  of  the  transportation 
of  freight  from  one  point  in  the  state  to 
another  point  therein  is  outside  of  the 
state,  the  shipment  is  interstate  traffic,, 
and  is  not  within  Revisal  1905,  §  2633, 
imposing  a  penalty  on  a  carrier  for  its 
failure  to  transport  freight  within  a  rea- 
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within  the  same  state,  is  not  an  interstate  shipment,  so  as  to  bring  it  within  the 
terms  of  the  interstate  commerce  act,  and  authorize  a  federal  court  to  compel 
such  shipment,  by  mandamus,  at  the  same  rates  charged  other  shippers  of  a  like 
commodity,  because  the  line  of  road  between  the  two  terminal  points  passes 
through  other  states ;  nor  is  it  rendered  an  interstate  shipment  by  the  fact  that 
the  grain  was  received  at  the  initial  point  from  a  carrier  by  which  it  was  trans- 
ported from  a  point  in  another  state,  and  was  there  stored  in  an  elevator  for 
further  shipment,  where  it  was  not  taken  by  the  first  carrier  under  a  through  bill 
of  lading.2*  The  railroad  commission  of  Arkansas  can  not,  without  violating 
the  commerce  clause  of  the  federal  constitution,  fix  and  enforce  rates  for  the 
continuous  transportation  of  goods  between  two  points  within  the  state  of  Ar- 
kansas, where  a  large  part  of  the  route  is  outside  of  the  state,  through  the  Indian 
Territory  or  Texas. ^^  A  state  has  no  power  to  regulate  the  charges  of  a  railroad 
company  for  the  carriage  of  goods  between  two  points  in  the  state,  where  the 
course  of  transportation  must  be  for  a  considerable  part  of  the  distance  through 
another  state  or  territory.  Such  transportation,  although  continuous  and  made 
on  through  bills  of  lading,  constitutes  commerce  "among"  the  states,  within. the 
meaning  of  the  commerce  clause  of  the  federal  constitution,  and  is  subject  to 
regulation  by  congress  alone. ^° 

Receiving  and  Landing  Passengers  and  Freight. — The  receiving  and  land- 
ing of  passengers  and  freight  is  incident  to  their  transportation,  and  where  the 
transportation  is  interstate,  the  business  of  receiving  and  landing  constitutes  in- 
terstate commerce. ^1 

When  Transportation  Completed. — Moving  goods  from  the  station  plat- 
form to  the  freight  warehouse  is  a  part  of  the  interstate  commerce  transporta- 
tion.^^  Where  cars  of  coal  were  transported  from  one  state  to  another  state  and 
were  not  delivered  to  the  consignee,  but  remained  on  the  tracks  of  the  railway 
company  in  the  condition  in  which  they  had  been  originally  brought  into  the  state 
from  points  outside  of  that  state,  it  was  held  that  the  interstate  transportation  of 
the  property  had  not  been  completed,  and  it  still  retained  its  interstate  character .^^ 

Fares  and  Charges. — Fares  and  freights  for  transportation  in  carrying  on 
interstate  or  foreign  commerce  are  as  much  essential  ingredients  of  that  com- 
merce as  transportation  itself.^* 

Production  and  Manufacture. — Production  and  manufacture  is  not  com- 
merce, and  the  fact  that  an  article  is  produced  or  manufactured  for  exportation 
to  another  state  or  foreign  country,  does  not  of  itself  make  it  an  article  of  inter- 
state or  foreign  commerce  within  the  meaning  of  the  constitution,  nor  does  the 
intent  of  the  manufacturer  or  owner  determine  the  time  when  the  article  or  prod- 
uct passes  from  the  control  of  the  state  and  belongs  to  commerce.  Articles 
produced  or  manufactured  within  a  state  and  intended  for  exportation  to  a  for- 
eign country  or  to  another  state,  do  not  become  articles  of  interstate  or  foreign 

sonable  time.     Davis  v.   Southern   R.   Co.,  Fed.    353,    affirmed   in    Hanley   v.    Kansas, 

147   N.   C.   68,  60  S.   E.   722.  etc.,   R.    Co.,   33   S.    Ct.   314,   187   U.   S.   617, 

A   continuous   transportation   of   freight  47  L.  Ed.  333. 

between   points   within   a   state   is   "inter-  31.    Receiving    and    landing    passengers 

state   commerce,"   free   from   the   mterfer-  and     freight.— Gloucester     Ferry     Co.     v. 

ence   of  the    state,    where  a  part   of     the  Pennsylvania,    114    U.    S.    196,    39    L.    Ed. 

route   is   outside   of  the   state   because   of  ^gg    5  S    Ct    836 

the    unsafe    condition    of    a   bridge    form-  gjj     ^j^     "   transportation    completed.- 

mg  a  part  of  the  Ime  of  road  m  the  state  -du^^oo  „,    t„         h^tt    c  ^■.,^  To  t     wj 

between   such   points.     St.   Eouis,   etc.,   R.  f^^odes  v    Iowa    170  U.  S.  413,  42  L.   Ed. 

Co.  V.  State,  87  Ark.   562,  113   S.  W.  203.  ^"®^'  \l  ^;  ^']-  ^'^*- 

28.  United  States  v.  Lehigh  Valley  R.  „  33-  McNeill  v.  Southern  R.  Co.,  203  U. 
Co  ,    115    Fed.    .^73.  S.  543,  50  E.  Ed.  1143,  36  S.  Ct.  733,  citing 

29.  Decree,  Kansas,  etc.,  R.  Co.  v.  Rhodes  v.  Iowa,  170  U.  S.  413,  43  E.  Ed. 
Board,   106   Fed.   353,   affirmed   in   Hanley      1088,  18  S.  Ct.  664. 

V.  Kansas,  etc.,  R.  Co.,  33  S.  Ct.  314,  187  34.     Fares    and    freights.— Philadelphia, 

U.  S.  617,  47  L.  Ed.  333.  etc..    Steamship    Co.   v.   Pennsylvania,   133 

30.  Kansas,    etc.,    R.    Co.   v.    Board,    106       U.   S.   336,   30   L.   Ed.   1300,  7   S.   Ct.   1118. 
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commerce,  until  they  commence  their  final  movement  for  transportation  from 
the  state  of  their  origin  to  the  state  or  country  of  their  destination,  and  this  final 
movement  begins  only  when  they  have  been  actually  started  in  the  course  of  trans- 
portation to  another  state  or  country,  or  delivered  to  a  common  carrier  for  such 
transportation.  The  carrying  of  products  to  and  depositing  them  at  a  depot  or 
place  of  shipment  where  the  journey  to  another  state  or  foreign  country  is  to 
commence,  is  a  part  of  that  journey,  and  such  products  are  not  yet  exports,  nor 
are  they  in  the  process  of  exportation.  That  is  all  preliminary  work  performed 
for  the  purpose  of  putting  the  property  in  a  state  of  preparation  and  readiness 
for  transportation. ^5  Every  private  enterprise  which  may  be  carried  on  chiefly 
or  in  part  by  means  of  interstate  shipments  is  not  necessarily  to  be  regarded  as 
so  related  to  interstate  commerce  as  to  come  within  the  regulating  power  of  con- 
gress.^® The  business  of  superintending  and  managing  the  operation  of  a  factory 
in  a  state,  and  controlling,  handling  and  selling  its  output,  does  not  constitute 
interstate  commerce  from  the  fact  that  the  products  of  the  factory  may  be  sold 
and  transported  outside  of  the  state. ^^  Where  a  contract  is  for  the  sale  of  an 
article  and  for  its  delivery  in  another  state,  the  transaction  is  one  of  interstate 
commerce,  although  the  vendor  may  have  also  agreed  to  manufacture  it  in  order 
to  fulfill  his  contract  of  sale.^® 

Shipment  under  Local  Bill  of  Lading. — Where  a  railroad  operating 
wholly  within  a  state  refuses  to  accept  goods  from  another  railroad  from  with- 
out the  state  except  under  the  local  bill  of  lading,  such  railroad  is  not  engaged  in 
interstate  commerce.*^  A  railroad  lying  wholly  within  a  state,  which  transports 
freight  whether  coming  from  within  or  without  the  state,  solely  on  local  bills  of 
lading,  under  a  special  contract  limited  to  its  own  line,  and  without  dividing 
charges  with  any  other  carriers  or  assuming  any  other  obligations  to  or  for  them, 
does  not  come  within  the  provisions  of  the  interstate  commerce  act,  and  is  not 
bound  to  make  any  report  of  its  business  to  the  interstate  commerce  commis- 
sion.*" A  railroad  company  whose  line  is  wholly  within  a  single  state,  and 
which,  although  it  carries  freight  destined  to  points  beyond  such  state,  never 
issues  bills  of  lading  to  points  beyond  its  own  line,  receives  no  freight  on  through  ^ 
bills  of  lading,  and  has  no  arrangement  with  other  roads  for  a  conventional  divi- 
sion of  charges,  or  for  a.  common  control  or  management,  is  not  within  the  pur- 

35.  Production  and  manufacture. — Kidd  local  bill  of  lading  at  its  terminus,  it 
V.  Pearson,  128  U.  S.  1,  20,  32  L.  Ed.  "should  be  received  for  transportation 
346,  9  S.  Ct.  6;  United  States  v.  without  the  state  by  the  B.  &  O.  road 
Knight  Co.,  156  U.  S.  1,  39  L.  Ed.  325,  15  under  another  bill  of  lading,  the  latter 
S.  Ct.  249.  See,  also.  Northern  Securi-  road  assuming  defendant's  local  freight 
ties  Co.  V.  United  States,  193  II.  S.  197,  charge,  and  defendant,  on  receiving  such 
48  L.  Ed.  679,  24  S.  Ct.  436.  shipments    from   the    B.    &    O.    for   trans- 

36.  Addyston   Pipe,    etc.,   Co.   v.   United  portation  to  points  on  his  line,  charged  a 
States,  175  U.  S.  211,  44  L.  Ed.  136,  20  S.  l^'^^l    freight    tariff     from     the     receiving 
Q(._  95  point   to   destination,    also   assuming  pay- 
on    T-i-           J   /->!       /-I           TT   -i  J   ci  i  ment   of  the   B.   &   O.'s   advance   charges, 

37.  Diamond  Glue  Co.  v.  United  States  „„t+i„„„„(.  „f  f,„;„i,,.  u„4.„,„.^„  tv,„  „,,;;«= 
rii,P  Cc^  i«7  TT  <;  R11  d7  T  VA  q9«  9^  settlement  of  freight  between  the  parties 
^    rt    20fi                                          •  •'^'"^   ^^^^  weekly.     Held,   that   defend- 

ant's   railroad  was   not   engaged   in   inter- 

38.  Addyston  Pipe,  etc.,  Co.  v.  United  state  commerce  within  the  meaning  of, 
States,  175  U.  S.  211,  44  L.  Ed.  136,  20  S.  and  was,  therefore,  not  liable  for  penal- 
Ct.   96.  ties    for    noncompliance    with,    the    safety 

39.  Shipment  under  local  bill  of  lading.  appliance  act  (Act  Cong.  March  2,  1893, 
— Defendant,  as  receiver,  operated  a  c.  196,  27  Stat.  532,  as  amended  by  Act 
narrow  guage  railroad  wholly  in  Ohio,  Cong.  April  1,  1896,  c.  87,  29  Stat.  85  [U. 
which  connected  at  one  of  its  termini  S.  Comp.  St.  1901,  p.  3175]),  requiring 
with  the  B.  &  O.  Railroad.  Defendant  re-  common  carriers  engaged  in  interstate 
fused  to  ship  interstate  traffic  over  his  commerce  by  railroad  to  equip  their  cars 
road,  either  received  from  or  delivered  to  with  automatic  couplers,  etc.  United 
the  B.  &  O.  road,  under  a  through  bill  of  States  v.  Geddes,  131  Fed.  452,^65  C.  C. 
lading,    or    any    other    arrangement,    ex-  A.  320. 

cept  that,  on  the  delivery  of  such  freight  40.    United    States    v.    Chicago,    etc..    R. 

shipped    over    defendant's    road    under    a       Co.,  81  Fed.  783. 
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view  of  the  interstate  commerce  act  or  of  the  supplemental  act  of  August  7 , 
1888.^1 

Shipment  to  Territory. — The  interstate  commerce  act  governing  shipments 
from  one  state  or  territory  to  any  other  state  or  territory  from  any  place  in  the 
United  States  to  an  adjacent  foreign  country,  or  through  a  foreign  country,  to 
any  other  place  in  the  United  States,  applies  to  a  shipment  to  or  from  an  un- 
organized territory.*^ 

Goods  Billed  from  without  State. — The  fact  that  coal  was  billed  from  a 
point  in  Tennessee  to  a  point  in  Kentucky  does  not  make  the  shipment  an  inter- 
state one,  it  appearing  that  the  coal  was  mined  in  Kentucky,  and  loaded  on  the 
cars  at  a  switch  at  the  mines,  and  there  taken  charge  of  by  the  carrier.*^ 

Reshipment. — The  intention  or  purpose  of  the  owners  of  an  interstate  ship- 
ment of  a  car  load  of  grain  to  forward  such  car  from  the  original  terminal  point 
to  another  point  in  the  same  state  does  not  make  the  shipment  between  such  two 
points,  when  performed  by  a  connecting  carrier  to  which  the  car  was  delivered  by 
the  original  terminal  carrier  in  obedience  to  the  instructions  of  the  owner,  an  in- 
terstate one,  and,  as  such,  exempt  from  the  regulations  of  the  state  railroad  com- 
mission.** 

Carriage  under  through  Bill. — Every  carrier  who  transports  goods  through 
any  part  of  a  continuous  passage  in  the  state  to  a  point  in  another  state  is  en- 
gaged in  interstate  commerce,  whether  the  goods  are  carried  upon  through  bills 
of  lading  or  rebilled  by  the  several  carriers. *5 

Concurrent  Power  of  United  States.— A  state  statute  regulating  the  opera- 
tion of  railroads,  and  providing  that  certain  freight  trains  shall  be  equipped  with 
a  crew  of  not  less  than  an  engineer,  a  fireman,  a  conductor,  and  three  brakemen, 
belongs  to  that  field  of  legislation  in  which  it  is  competent  for  both  the  state  and 
nation  to  enter,  and  is  therefore  not  in  violation  of  the  constitution  of  the  United 
States,  vesting  in  congress  the  power  to  regulate  interstate  commerce.*^ 

Intrastate  Shipment  by  Interstate  Carrier. — The  interstate  commerce 
clause  of  the  federal  constitution  does  not  apply  to  shipments  wholly  within  the 
state,  though  the  carrier  over  whose  lines  the  shipment  is  made  is  engaged  in  in- 
terstate commerce.*'' 

Necessity  for  Delivery. — Delivery  to  the  purchaser  of  goods  in  another  state 
is  an  inherent  and  essential  part  of  the  intercourse  defined  by  the  word  ''com- 
merce," without  consideration  as  to  the  manner  or  continuity  of  the  transporta- 
tion or  the  maintenance  at  the  time  of  delivery  of  the  same  inclosure  or  package 
which  characterized  the  commencement  of  the  transportation.*^ 

Where  Goods  Reshipped. — Where  goods  received  for  transportation  from  a 
point  outside  the  state  to  an  intrastate  point  were  missent,  and  the  carrier  re- 
billed  the  goods-  from  a  point  in  the  state  to  the  point  of  destination  over  the  line 
of  another  carrier,  which  received  and  transported  the  goods,  the  transportation 

41.  Interstate  Cotnmerce -Comm.  v.  Bel-       412.    Ill    S.    W.    456. 

laire,  etc.,  R.  Co.,  77  Fed.  942.  The    acts    of     congress     legislating     on 

42.  Shipment  to  territory. — Missouri,  safety  appliances  and  other  means  to 
etc.,  R.  Co.  V.  Bowles,  1  Indian  T.  250,  promote  the  safety  of  freight  trains  en- 
40  S.  W.  899.  gaged   in   commerce   did   not   exclude   the 

43.  Goods  billed  from  without  state.—  state  from  enacting  Laws  1907,  p.  295, 
Louisville,  etc.,  R.  Co.  v.  Vancleave,  110  regulatmg  the  operation  of  freight  trains, 
Ky.  968,  63  S.  W.  22,  23  Ky.  L.  Rep.  479.       and   providmg   that   crews    operating   cer- 

44.  Reshipment-Judgment     97      Tex.  t^'"  ll'^'t'L  *''^'"'   ^"^""i^   '°"'''*  f  T* 
274,   78   S.   W.  495,   affirmed   in   Gulf,   etc.,  '^=^  ^}u^J\T              p'v''"'  =°"^=*°J'- 
■D    (-■„    „,    T«.  .,=.    nnA  IT    c    Ann    ki   t     T7M  a"°    three    brakemen.      Chicago,    etc.,    R, 
L    ,7  Q    rf  ,«n                           '  Co.  V.  State,  86  Ark.  412,  111  S.  W.  456. 
540,  n  t..  ct.  dbo.                  47     Intrastate    shipment    by    interstate 

45.  Carnage  under  through  bill.—  carrier.— McCutchen  v.  Atlantic,  etc.,  R. 
United   States   v.    Colorado,    etc.,    R.    Co.,  Co..  81  S.  C.  71,  61  S.  E.  1108. 

157  Fed.  331.  48.     Necessity    for     delivery. — Loverin, 

46.  Concurrent  power  of  United  States.  etc.,  Co.  v.  Travis,  135  Wis.  322,  115  N. 
—Chicago,  etc.,   R.   Co.  v.   State,   86  Ark.      W.  829. 
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by  the  latter  carrier  was  not  an  interstate  shipment.*^ 

Where  Goods  Remain  in  Cars. — When  goods  are  shipped  from  one  state 
into  another  and  upon  arrival  at  their  destination  remain  in  the  cars  placed  upon 
public  sidings,  they  continue  a  part  of  the  interstate  commerce  transaction  until 
unloaded.'^*' 

Determined  by  Contract  of  Shipment. — Whether  a  shipment  by  the  owner 
from  one  point  in  a  state  for  delivery  to  his  own  order  at  another  point  in  such 
state,  under  a  shipping  contract,  completely  performed  by  delivery  at  destination, 
is  intrastate  or  interstate  commerce,  must  be  determined  by  the  shipping  con- 
tract, and  not  by  the  intent  of  the  consignee  as  to  the  future  disposition  of  the 
goods.^i 

Power  of  State  and  United  States. — Commerce  for  the  purpose  of  defin- 
ing federal  and  state  jurisdiction  in  legislation  is  divided  into  three  fields :  That 
in  which  the  power  of  the  state  is  exclusive,  that  in  which  the  state  may  act  in 
the  absence  of  legislation  by  congress  which  is  controlling  and  exclusive,  and 
that  which  the  authority  of  congress  is  exclusive,  and  the  states  can  not  interfere 
at  all.62 

Means  and  Instruments  of  Commerce. — "Interstate  commerce"  within  the 
•exclusive  jurisdiction  of  congress,  involves,  as  an  essential  and  indispensable  ele- 
ment, the  transportation  of  property  or  intelligence  from  one  state  to  another, 
embracing  not  only  the  property  or  intelligence  so  sent,  but  the  physical  agencies, 
as  the  railroad,  express  and  telegraph  companies  engaged  in  the  commerce,  and 
their  employees,  as  well  as  all  persons  who  are  directly  connected  as  principals  or 
agents  in  carrying  on  the  business,  except  that  as  applied  to  intelligence  it  does 
not  include  all  persons  who  write  letters,  but  is  confined  to  those  persons,  such  as 
the  postal  authorities  and  employees  of  telegraph  companies,  through  whose 
agency  or  instrumentality  the  intelligence  desired  to  be  sent  is  conveyed,  and 
those  who  send  or  exchange  intelligence  as  an  essential  part  of  their  business  and 
that  directly  results  in  the  transportation  of  property.^s 

§  3813.  Statutory  Provisions. — Interstate  Commerce  Act. — See  else- 
where.^* 

Anti-Trust  Law. — The  anti-trust  law,  construed  as  applying  only  to  contracts 
whose  direct  and  immediate  effect  is  a  restraint  upon  interstate  commerce,  and 
not  to  such  as  are  made  to  promote  legitimate  business,  though  they  may  indi- 
rectly or  incidentally  affect  such  commerce,  is  a  legitimate  exercise  by  congress  of 
its  power  to  regulate  interstate  commerce.^^ 

49.  Where  goods  reshipped. — Hock-  was  intrastate  commerce,  governed  by 
field  V.  Southern  R.  Co.,  150  N.  C.  419,  the  rates  and  fixed  by  the  Texas  Rail- 
■64  S.  E.  181.  road  Commission.     Texas,  etc!,  R.  Co.  v. 

50.  Where  goods  remain  in  cars. —  Sabine  Tram  Co.  (Tex.  Civ.  App.),  121 
Pennsylvania    R.    Co.   v.    Coggins    Co.,    3S  S.  W.  256. 

Pa.  Super.  Ct.  129.  52.   Power  of  state  and  United  States. 

51.  Determined  by  contract  of  ship-  —People  v.  Erie  R.  Co.,  198  N.  Y.  369,  91 
ment.— Texas,  etc.,  R.  Co.  tj.  Sabme  n.  E.  849,  29  L.  R.  A.,  N.  S.,  240,  18  Am. 
Tram  Co.  (Tex.  Civ.  App.),  121  S.  W.  &  gng.  Ann.  Cas.  811,  reversing  order 
■256.  119    N.   y.   S.   873,   135   App.   Div.  767. 

A   manufacturer   of   lumber    m     Texas  gg     ^^^^^    ^^^    instruments     of    com- 

sold  lumber  there  for  delivery  at  a  port      merce.— United    States    Fidelity,    etc.,    Co. 

'I   ^^Ylu*°   ^  .''"^f       °''    /^P°''tat'°'i       V.  Commonwealth,  139   Ky.  27,  129  S.  W. 
through  the  port.     The  manufacturer   de-       ^^^ 

livered   the   lumber   to   a   carrier   under   a  J,       c.^  .    ^                     ■  •             n                .. 

<;ontract   calling  for   delivery  to   his   own  J^-     Statutory      prov.sions.-See      post, 

order  at  such  port.    The  lumber  remained  Interstate    Commerce   Act,     chapter   37. 

at  the  port  until  loaded  by  the  buyer  on  55.    Anti-trust     law. — United    States    v. 

chartered      vessels       for      transportation.  Joint  Traffic  Ass'n,   171   U.   S.   505,  43   L. 

There   was   no   local  market   at   the   port,  Ed.  259,  19  S.  Ct.  25,  reversing  judgment 

and  the  carrier  had  never  done  any  local  76  Fed.  895,  which  was  affirmed  in  32  C. 

business    there.     Held,  that    the    carriage  C.  A.  491,  89  Fed.  1020. 
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§  3814 


§  3814.  Articles  of  Commerce. — Goods  or  merchandise  only^s  and  not 
persons  are  the  subjects  of  interstate  and  foreign  commerce. ^'^ 

Lawful  Subjects  of  Ownership. — The  commodities  or  articles  which  may 
be  regarded  as  the  legitimate  subjects  of  interstate  and  foreign  commerce,  and 
within  the  protection  of  the  commerce  clause,  are  only  such  as  may  be  the  lawful 
subjects  of  ownership  and  property,  and  hence,  lawful  subjects  of  exchange 
barter,  and  traffic. °* 

Merchantable  Articles. — An  article,  in  order  to  be  a  proper  subject  of  trade 
and  commerce,  must  be  merchantable. ^^ 

Oleomargarine  is  a  legitimate  subject  of  interstate  and  foreign  commerce, 
and  has  been  so  recognized  by  congress.^" 

Intoxicating  liquors  are  recognized  as  legitimate  articles  or  subjects  of 
foreign  and  interstate  commerce.^  ^  Ardent  spirits,  distilled  liquors,  ale  and  beer 
are  universally  admitted  to  be  subjects  of  ownership  and  property  and  are  there- 
fore subjects  of  exchange,  barter  and  traffic,  like  any  other  commodity  in  which 
a  right  of  property  and  traffic  exists.®^ 

Tobacco,  being  a  product  which  has  from  time  immemorial  been  recognized 
by  custom  or  law  as  a  fit  subject  for  barter  or  sale,  and  particularly  as  its  man- 
ufacture has  been  made  the  subject  of  federal  regulation  and  taxation,  must  be 
recognized  as  a  legitimate  article  of  commerce,  although  it  may  to  a  certain  extent 
be  within  the  police  power  of  the  states.*^^ 


56.  Articles  of  commerce.' — New  York 
'J.  Miln  (U.  S.),  11  Pet.  103,  9  L.  Ed.  648; 
Case  of  the  State  Freight  Tax  (U.  S.), 
15  Wall.  232,  21  L.  Ed.  14G;  Philadelphia, 
etc.,  Steamship  Co.  v.  Pennsylvania,  122 
U.   S.   326,   30   L.   Ed.   1200,   7   S.   Ct.   1118. 

57.  Persons. — New  York  v.  Miln  (U. 
S.),  11  Pet.   102,  9  L.  Ed.  648. 

58.  Lawful    subjects    of      ownership 

Leisy  V.  Hardin,  135  U.  S.  100,  34  L.  Ed. 
128,  10  S.  Ct.  681;  Crutcher  v.  Kentucky, 
141  U.  S.  47,  35  L.  Ed.  649,  11  S.  Ct.  851; 
License  Cases  (U.  S."),  5  How.  504,  12  L. 
Ed.  256;  SchoUenberger  v.  Pennsylvania', 
171  U.  S.  1,  43  L.  Ed.  49,  18  S.  Ct.  767; 
Austin  V.  Tennessee,  179  U.  S.  343,  45  L. 
Ed.    224,   21    S.   Ct.   132. 

59.  Merchantable  articles. — Bowman  v. 
Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  31 
L.    Ed.   700,    8    S.    Ct.   689,   1063. 

60.  Oleomargarine. — SchoUenberger  v. 
Pennsylvania,  171  U.  S.  1,  43  L.  Ed.  49, 
18   S.    Ct.   707. 

Under  Oleomargarine  Act  (Act  Cong. 
May  9,  1903,  c.  784,  33  Stat.  193  [U.  S. 
-Comp.  St.  Supp.  1903,  p.  370]),  §  1,  de- 
claring that  renovated  butter  transported 
into  any  state,  and  remaining  there  fpr 
use  or  sale,  shall  oti  arrival  be  subject  to 
state  laws  for  the  exercise  of  police 
powers,  as  though  produced  within  the 
state,  the  arrival  of  renovated  butter, 
duly  stamped  and  labeled  as  provided  by 
such  act,  within  a  state  other  than  that 
from  which  it  was  shipped,  did  not  divest 
the  butter  of  its  interstate  commerce 
character,  so  as  to  immediately  entitle 
the  consignee  to  remove  such  marks  and 
labels,  without  liability  for  violating 
such  act.  United  States  v.  Green,  137 
Eed.    179. 

61.  Intoxicating     liquors. — Bowman    v. 
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Chicago,  etc.,  R.  Co..  125  U.  S.  465,  31  L. 
Ed.  700,  8  S.  Ct.  689,  1062;  Adams  Exp. 
Co.  V.  Commonwealth,  314  U.  S.  318,  53 
L.  Ed.  973,  39  S.  Ct.  633;  Thurlow  v. 
Massachusetts  (U.  S.),  5  How.  504,  13  L. 
Ed.  356;  Leisy  v.  Hardin,  135  U.  S.  100, 
34  L.  Ed.  138,  10  S.  Ct.  681;  Louisville, 
etc.,  R.  Co.  V.  Cook  Brewing  Co.,  323  U. 
S.   70,   56  L.   Ed.   355,   33   S.   Ct.   189. 

Whisky  manufactured  in  Kentucky 
and  sent  by  the  distiller  into  Ohio  in 
order  to  be  reshipped  in  retail  quantities 
to  consumers  in  local  option  territory  in 
Kentucky,  whose  order  have  been  taken 
by  the  distillers'  agents,  is  not  the  sub- 
ject of  interstate  commerce.  Crigler  v. 
Commonwealth,  130  Ky.  513,  87  S.  W. 
376,  37  Ky.  L.  Rep.  918;  S.  C,  87  S.  W. 
280,  37  Ky.  L.  Rep.  935,  927;  S.  C,  (Ky.), 
87    S.    W.   381. 

62.  Leisy  v.  Hardin,  135  U.  S.  100,  34 
L.  Ed.  128,  10  S.  Ct.  681;  Crutcher  v. 
Kentucky,  141  U.  S.  47,  35  L.  Ed.  649,  11 
S.  Ct.  851;  License  Cases  (U.  S.),  5  How. 
504,   12   L.   Ed.   256. 

63.  Tobacco. — Austin  v.  Tennessee,  179 
U.  S.  343,  45   L.   Ed.  324,  31   S.   Ct.  133. 

"Whatever  might  be  our  individual 
views  as  to  its  deleterious  tendencies, 
we  can  not  hold  that  any  article  which 
congress  recognizes  in  so  many  ways  is 
not  a  legitimate  article  of  commerce." 
Austin  V.  Tennessee,  179  U.  S.  343,  45  L. 
Ed.  324,  21   S.   Ct.   133. 

Cigarettes. — In  view  of  the  Rev.  St. 
U.  S.,  §  3343,  providing  that  the  payment 
of  internal  revenue  for  carrying  on  any 
business  shall  not  authorize  it  to  be 
carried  on  in  states  by  whose  laws  it  is 
prohibited,  §  3392,  taxing  cigarettes,  and 
prescribing  the  form  of  putting  them  up. 
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Lottery  tickets  are  subjects  of  traffic  and  their  transportation  in  packages, 
from  one  state  to  another  constitutes  interstate  commerce.** 

The  public  or  quasi  public  securities  of  a  foreign  government,  or  of  for- 
eign banks  or  corporations,  brought  here  in  the  course  of  our  commerce  with 
foreign  nations,  or  sent  here  from  abroad  for  sale  in  the  money  markets'  of  this 
country,  as  such  enter  into  and  form  a  part  of  the  foreign  commerce  of  the 
country.®^ 

Nitroglycerin  and  Dynamite. — A  freight  train  may  be  regarded  as  a  pas- 
senger train,  within  the  meaning  of  the  act  of  congress,  prohibiting  the  transpor- 
tation of  nitroglycerin  on  vehicles  engaged  in  interstate  passenger  traffic,  when 
passengers  are  conveyed  thereby  for  compensation,  in  any  kind  of  cars,  by  au- 
thority of  the  railway  company.  The  prohibition  extends  also  to  dynamite,  which 
is  made  by  mixing  nitroglycerin  with  some  solid  and  inert  absorbent  substance, 
and  contains  no  other  explosive  ingredient.*® 

Game  and  Fish. — There  is  no  unqualified  right  of  property  in  game  or  fish, 
which,  although  reduced  to  possession,  remain  subject  to  the  control  of  the  state, 
in  the  exercise  of  its  police  powers ;  and  a  law  making  it  a  penal  offense  for  a 
person  to  have  trout  in  his  possession  for  sale  is  a  valid  police  regulation,  and 
not  an  unlawful  interference  with  interstate  commerce,  although  such  trout  were 
brought  for  sale  from  another  state,  where  they  were  lawfully  caught.®'' 

Natural  Gas. — A  state  law  prescribing  that  it  shall  be  unlawful  to  conduct 
natural  gas  to  any  point  outside  of  the  state,  is  unconstitutional,  as  affecting  in- 
terstate commerce — natural  gas,  when  reduced  to  possession,  being  an  article 
of  commerce — and  hence  the  court  will  not  enjoin  such  transmission,  no  undue 
appropriation  nor  the  use  of  artificial  means  to  produce  an  unnatural  flow  from 
the  wells  being  alleged.®* 

Rafting  Logs. — Rafting  logs  is  not  engaging  in  commerce  between  the  states, 
though  incidentally  connected  with  it.®* 

Articles  within  Police  Power  of  State. — Whatever  article  or  product  has 
from  time  immemorial  been  recognized  by  custom  or  law  as  a  fit  subject  for 
barter  and  sale,'^*'  particularly  if  it  has  been  recognized  by  congress,  and  its  man- 
ufacture and  sale  has  been  made  the  subject  of  federal  regulation  and  taxation, 
must  be  recognized  as  a  legitimate  article  of  commerce,''' ^  although  it  may  to  a 
certain  extent  be  within  the  police  power  of  the  states.''^ 

Articles  Which  Spread  Diseases. — Articles,  which,  on  account  of  their  ex- 

and    of    stamping   them,    is    not   a    recog-  it  applied  equally  to  game  killed  without 

nition   of   them   as   a  legitimate  article   of  the    state      and    to    game    killed    therein, 

commerce.      Austin    v.    State,    101    Tenn.  'Wells   Fargo   Exp.   Co.  v.    State,   79   Ark. 

563,  48  S.  W.  305,  50  L.  R.  A.  478,  70  Am.  340,   96    S.   W.   189. 

St.    Rep.    703,    affirmed    in    179    U.    S.   343,  A   statute  restricting  the  taking  of  fish 

45   L.   Ed.   224,   21   S.   Ct.   132.  is   not   violative   of   the    commerce   clause 

64.  Lottery  tickets, — Lottery  Case,  188  of  the  federal  constitution,  as  to  one 
U.   S.  321,  47  L.   Ed.  492,  23  S.  Ct.  321.  whose   purpose    in    taking    them    was    to 

65.  Securities  of  foreign  govemments  ship  them  into  another  state.  Ex  parte 
or  banks. — TJnited  States  v.  Arjona,  120  Fritz,  86  l\Iiss.  210,  38  So.  722,  109  Am. 
U.   S.   479,   30   L.  Ed.  728,   7   S.   Ct.   628.  St.    Rep.    700. 

66.  Nitroglycerin    and    dynamite Rev.  68.    Natural    gas. — Manufacturers'     Gas, 

St.,    §    5353;     United     States   v.    Saul,     58  etc.,    Co.     v.    Indiana    Natural     Gas,    etc., 

Fed.   763.  Co..  155   Ind.   545,   58   N.   E.   706. 

67.  Game  and  fish. — In  re  Deininger,  69.  Rafting  logs. — Tittabawassee  Boom 
108  Fed.   623.  Co.  v.  Cunning  (Mich.'),  Howell  N.  P.  82. 

Under   the   act   of   congress,   known   as  70.    Articles    within    police    power    of 

the  "Lecey  Act,"  providing  that  the  game  state. — Austin    v.     Tennessee,    179     U.     S. 

laws  of  a  state  may  be  made  equally  ap-  343.  45  L.  Ed.  224,  21   S.  Ct.  132. 

plicable   to   eame  imported  into   the   state  71.  Austin  v.  Tennessee,  179  U.   S.  343, 

as  to   game" killed  within  the   state,   Kir-  45    L.    Ed.    234,    21    S.    Ct.    132;    Schollen- 

by's  Dig.,  §  3620,  prohibiting  any  express  berger    v.    Pennsylvania,  171   U.   S.  1,    43 

company   from    transporting   or    receiving  L.   Ed.  49,  18  S.  Ct.  767. 

any   game   f^r   transportation   beyond   the  72.  Austin  v.  Tennessee,  179  U.  S.  343, 

state,    was    not    unconstitutional    because  45  L.  Ed.  224,  21  S.  Ct.  132. 
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isting  condition,  would  cause  and  spread  disease,  pestilence,  and  death,  such  as 
substances  infected  with  the  germs  of  contagious  diseases,  or  meat  or  other  pro- 
visions that  are  diseased  or  decayed,  or  otherwise,  from  their  condition  and  qual- 
ity, unfit  for  human  use  or  consumption,  are  not  merchantable,  and  are  therefore 
not  legitimate  subjects  of  trade  and  commerce  within  the  protection  of  the  com- 
merce clause  of  the  constitution,  but  are  within  the  jurisdiction  of  the  police  power 
of  the  state- ■''^  The  self-protecting  power  of  each  state  may  be  rightfully  exerted 
against  the  introduction  of  such  articles  within  its  limits,  and  such  exercises  of 
power  can  not  be  considered  regulations  of  commerce  prohibited  by  the  constitu- 
tion. They  may  be  rightly  outlawed  as  intrinsically  and  directly  the  immediate 
sources  and  causes  of  destruction  to  human  health  and  lifeJ* 

Determining  Subjects  of  Interstate  Commerce. — The  power  to  regulate 
interstate  and  foreign  commerce  includes  the  power  to  determine  what  commod- 
ities or  articles  of  property  shall  be  the  lawful  subjects  of  that  commerce  and 
therefore  the  determination  of  this  question  is  for  congress  and  not  for  the 
states.  ■''5 

Failure  of  Congress  to  Determine. — Congress,  by  omitting  any  express 
declaration  on  the  subject,  has  not  intended  to  submit  to  the  several  states  the  de- 
cision of  the  question  in  each  locality  of  what  shall  and  what  shall  not  be  articles 
of  traffic  in  the  interstate  commerce  of  the  country.''® 

§§  3815-3828.  Means  and  Instruments  of  Commerce— §  3815.  In 
General. — The  power  to  regulate  interstate  commerce  extends  to  all  the  instru- 
mentalities of  interstate  commerce. '''' 

The  means  of  transportation  of  persons  and  freight  between  the  states  does 
not  aiifect  the  character  of  the  business  as  one  of  interstate  commerce.^ ^ 

Where  Several  Agencies  Employed  in  Transportation. — The  fact  that 
several  different  and  independent  agencies  are  employed  in  transporting  the  com- 
modity, some  acting  entirely  in  one  state,  and  some  acting  through  two  or  more 
states,  does  in  no  respect  affect  the  character  of  the  transaction.  To  the  extent 
in  which  each  agency  acts  in  that  transportation,  it  is  subject  to  the  regulation  of 
congress.'^® 

73.  Diseased  or  unsound  articles. — Bow-  78.  Gloucester  Ferry  Co.  v.  Pennsyl- 
man  v.  Chicas-Q,  etc.,  R.  Co.,  125  U.  S.  vania,  314  U.  S.  196,  29  L.  Ed.  158,  5  S. 
465,    31     L.    Ed".    700,     8    S.    Ct.    689,      1062;       Ct.   826. 

Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  Ed.  79.    Where    several    agencies    employed 

3  28,   10   S.  Ct.  681;   Crutcher  v.   Kentucky,  in    transportation. — ^"On    tliis     point     Tlie 

141  U,  S.  47,  35  L.  Ed.  649,  11  S.  Ct.  851;  Daniel   Ball    (U.   S.),   10  Wall.   557,   19   L. 

License  Cases   (U.  S.),  5  How.  504,  12  L.  Ed.    999,  •  is   an    authority.       In   that    case 

Ed.   256;   In   re   Rahrer,  140   U.   S.   545,  35  the   steamer   Daniel   Ball  was   engaged   in 

L.  Ed.  572,  11  S.  Ct.  865.  transporting     goods      on     Grand     River, 

74.  Bowman  v.  Chicago,  etc.,  R.  Co.,  wholly  within  the  state  of  Michigan, 
125  U.  S.  465,  31  L.  Ed.  700,  8  S.  Ct.  689,  destined  for  other  states,  and  goods 
1062;  Leisy  v.  Hardin,  135  U.  S.  100,  34  brought  from  other  states  destined  for 
L.   Ed.   12S,   10   S.  Ct.  681.  places   in   the   state   of   Michigan,   but   did 

75.  Power  to  determine  what  shall  be  not  run  in  connection  with,  or  in  contin- 
subjects  of  commerce. — Bowman  u.  Chi-  nation  of,  any  line  of  vessels  or  railway 
cago,  etc.,  R.  Co.,  125  U.  S.  465,  31  L.  leading  to  other  states;  and  the  conten- 
Ed.  700,  8  S.  Ct.  689,  1062;  Leisy  v.  Har-  tion  was  that  she  was  not  engaged  in 
din,  135  U.  S.  100,  34  L.  Ed.  128,  10  S.  interstate  commerce.  But  this  court 
Ct.  681;  In  re  Rahrer,  140  U.  S.  545,  35  held  otherwise  and  said:  'So  far  as  she 
L.  Ed.  572,  ]1  S.  Ct  865;  License  Cases  was  employed  in  transporting  goods  des- 
(U.  S.),  5  How.  504,  12  L.  Ed.  256.  fined  for  other  states,   or  goods   brought 

76.  Failure  of  congress  to  determine.  from  without  the  limits  of  Michigan  and 
— Bowman  v.  Chicago,  etc.,  R.  Co.,  125  destined  to  places  within  that  state,  she 
U.  S.  465,  31  L.  Ed.  700,  8  S.  Ct.  689,  was  engaged  in  commerce  between  the 
1062;  Leisy  v.  Hardin,  135  U.  S.  100,  34  states,  and  however  limited  that  com- 
L.   Ed.   128,   10   S.   Ct.   681.  -merce  may  have  been,  she  was,  so  far  as 

77.  Means  and  instruments  of  com-  it  went,  subject  to  the  legislation  of 
merce. — Southern  R.  Co.  v.  Railroad  congress.  She  was  em^ployed  as  an  in- 
Comm.,   179   Ind.   23,   100   N.   E.   337.  strument     of    that    commerce,    for     when- 
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§  3816.  Railroads. — Under  Arrangement  for  Continuous  Carriage  of 
Goods. — A  state  railroad  corporation,  when  it  voluntarily  engages  in  interstate 
commerce,  by  making  an  arrangement  for  a  continuous  carriage  of  goods,  be- 
comes subject,  so  far  as  such  traffic  is  concerned,  to  the  provisions  of  the  interstate 
commerce  law.^" 

Terminal  or  Belt  Railroads. — A  terminal  or  belt  railroad  company,  whose 
line  is  in  and  around  a  city,  and  entirely  within  one  state,  which  receives  inter- 
state freight  for  shipment  from  or  delivery  to  points  on  its  line  on  through  bills 
of  lading  issued  by  other  companies  on  whose  lines  the  shipment  begins  or  ends, 
submits  its  road  to  a  common  control  for  continuous  shipment,  within  section  1 
of  the  interstate  commerce  act,  and  is  subject  to  the  provisions  of  such  act.^'^ 

Hauling  Car  of  Another  Company. — A  railroad  company,  which  hauls  over 
its  line  within  a  state  a  car  of  another  company  employed  in  moving  interstate 
traffic  consigned  to  a  point  in  another  state,  which  car  is  not  equipped  with  the  ap- 
pliances required  by  the  Safety  Appliance  Act,  is  ifable  for  the  penalty  imposed 
by  said  act.®^ 

Empty  Cars. — The  act  of  March  2,  1893,  requiring  cars  used  io  moving  inter- 
state commerce  to  be  equipped  with  couplers  coupling  automatically,  applies  to  a 
car  designed  for  interstate  traffic,  though  at  the  time  being  hauled  empty.^^ 
Within  the  meaning  of  the  act  of  congress  approved  March  2,  1893,  providing 
that  it  shall  be  unlawful  for  any  railroad  company  to  use  any  car  in  interstate 
commerce  that  is  not  provided  with  secure  grab  irons  or  hand  holds,  where  a 
train  made  up  in  one  state,  and  loaded  with  stock  and  merchandise,  is  destined 
for  a  point  in  another  state,  a  car  in  such  train,  whether  loaded  or  empty,  is  used 
in  interstate  commerce.** 

Cars  Not  in  Actual  Use. — The  act  of  March  2,  1893,  requiring  common  car- 
riers engaged  in  interstate  commerce  to  equip  their  cars  with  automatic  couplers, 
applies  to  all  cars  regularly  used  on  any  railroad  engaged  in  interstate  commerce 
not  only  while  actually  in  use  in  such  commerce  but  at  all  times  when  in  use  on 
such  road.®5 

Car  Necessarily  Moved  in  Moving  Interstate  Commerce. — In  an  action 

ever  a  commodity  has  begun  to  move  as  meaning   of   the   act,    and   that    defendant 

an  article  of  trade  from  one  state  to  an-  was     liable      for     the     penalty      imposed 

other,    commerce    in   that    commodity   be-  thereby   for   its   violation.      United   States 

tween  the  states  has  commenced.'  "      Nor-  z\   Pittsburgh,   etc.,   R.   Co.,   143   Fed.   360. 

folk,  etc.,   R.   Co.  I'.   Pennsylvania,   136  U.  83.   Empty    cars.— Voelker    v.    Chicago, 

S.  114,  34  L.  Ed.  394,  10  S.  Ct.  95S._  etc.,    R.    Co.,    116    Fed.    867,    reversed    in 

80.  Under  arrangement  for  contmuous  i29.  Fed.  523,  65  C.  C.  A.  236,  70  L.  R.  A. 
carriage   of   goods. — Interstate   Commerce  264 

sTsT'  4^-  i?'Ed'\of 'l7  I   Ct°"986''DY'  «^-  Judgment  99   111.  App.   360,  affirmed 

S.   633,   42    L.   Ed.   306    17   b.   Ct    986,    De-       ^^   j^^j^^^  ^_   ^^^^    20^   jjj    g^      gg   ^_  g_ 

troit,  etc.,  R.  Co.  v.  Interstate  Commerce  047 

Comm.,  21  C.  C.  A.  103,  74  Fed.  803.  „',.      o                    •                 ,               tt   ■     j 

81.  Terminal  of  belt  raUroads.— In-  ^  85.  Cars  not  m  actual  use.— United 
terstate  Stock  Yards  Co.  i-.  Indianapolis,  States  v.  Great  Northern  R.  Co.,  145  Fed. 
etc.,   R.   Co.,  99  Fed.  472.  ^^S- 

82.  Hauling  car  of  another  company.  Act  Cong.  March.  2,  1893,  c.  196,  27 
—United  States  v.  Chicago,  etc.,  R.  Co.,  Stat.  531  [U.  S.  Comp.  St.  1901,  p.  3174], 
143   Fed.   353.  requiring    railroads    to    equip      their    cars 

A  car  employed  in  moving  interstate  used  in  interstate  commerce  with  auto- 
traffic  and  not  equipped  with  an  appli-  matic  couplers,  and  making  railroads  li- 
ance  required  by  Safety  Appliance  Act  able  for  a  "personal  injury  action  by  a 
March  2,  1893.  c.  186,  27  Stat.  531  [U.  S.  failure  to  comply  with  the  statute,  ap- 
Comp.  St.  1901,  p.  3174],  was  received  plies  not  only  in  cases  where  the  cars 
from  another  company  by  defendant  rail-  are,  at  the  very  moment  of  the  injury, 
road  company  and  hauled  from  one  of  being  actually  used  in  moving  interstate 
its  yards  to  another  for  the  purpose  of  traffic,  but  to  cases  where  the  injury  oc- 
being  put  in  a  train  and  forwarded  to  its  curs  in  the  making  up  of  the  train  for 
destination  in  another  state.  Held,  that  the  purpose  of  moving  interstate  traffic, 
in  such  movement  the  car  was  being  Mobile,  etc.,  R.  Co.  v.  Bromberg,  37  So. 
used    in    interstate    commerce   within    the  395,  141  Ala.  258. 
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for  injuries  received  while  coupling  a  tender  to  a  car,  it  was  claimed  that  the  ten- 
der was  not  properly  equipped  under  such  act.  It  was  held  that,  though  the  car 
to  which  the  tender  was  being  coupled  was  not  used  in  interstate  traffic,  the  case 
was  within  the  statute,  if  the  removal  of  such  car  was  a  necessary  step  in  moving 
an  interstate  car.^^ 

Railroad  Operating  Its  Own  Construction  Train. — A  carrier  operating  its 
own  construction  train,  which  hauls  its  own  rails  and  products  from  a  point  in 
one  state  to  a  point  in  another  state,  is  engaged  in  interstate  commerce. ^'^ 

Lessor  Railroad. — A  railroad  corporation  whose  tracks  lie  wholly  within  a 
certain  state  does  not,  by  leasing  its  tracks  to  a  railroad  corporation  engaged  in 
interstate  commerce,  itself  engaged  in  interstate  commerce. ^^ 

Train  Engaged  in  Both  Interstate  and  Intrastate  Commerce. — Where 
a  railroad  engineer  was  injured  while  hauling  a  train  containing  cars  engaged  in 
both  interstate  and  intrastate  commerce,  he  was  himself  engaged  in  interstate 
commerce,  and  entitled  to  sue  under  the  employer's  liability  act.*^ 

§  3817.  Express  Companies. — The  interstate  commerce  act  does  not  apply 
to  independent  express  companies  not  operating  railway  lines. '^'' 

§  3818.  Dining  Cars. — A  dining  car  being  engaged  in  interstate  commerce 
while  actually  making  its  interstate  journey,  it  is  equally  so  when  waiting  for  a 
train  to  be  made  up  for  the  next  trip,  it  being  regularly  used  in  the  movement  of 
interstate  traffic.*^ 

§  3819.  Terminal  Companies  and  Stockyards. — A  terminal  company 
which  received  cars  of  coal  coming  from  another  state,  and  delivered  them  within 
its  yards  to  the  engines  of  a  railroad  company,  was  engaged  in  moving  interstate 
traffic,  within  Safety  Appliance  Act,  March  2,  1893,  c.  496,  27  Stat.  531   [U.  S. 


86.  Car  necessarily  moved  in  moving 
interstate  commerce. — Winkler  v.  Phil- 
adelphia, etc.,  R.  Co.  (Del.),  4  Pen.  80, 
53  Atl.  90. 

87.  Railroad  operating  its  ovi-n  con- 
struction train. — United  States  v.  Chi- 
cago, etc.,  R.  Co.,  149  Fed.  486. 

88.  Lessor  railroad. — Zachary  v.  North 
Carolina  R.  Co.,  156  N.  C.  496,  73  S.  E. 
858. 

A  fireman,  whose  run  was  wholly 
within  the  state,  having  oiled  and  pre- 
pared his  engine,  which  was  not  then 
attached  to  any  train,  was  killed  while 
crossing  the  tracks  to  his  boarding  house 
for  a  personal  purpose.  His  engine  was 
to  have  hauled  some  freight,  which  was 
interstate  commerce,  but  the  road  upon 
which  it  operated  was  not  an  interstate 
carrier,  though  the  lessee  of  the  road 
was  engaged  in  such  commerce.  Held, 
that  the  federal  employer's  liability  act 
(Act  April  23,  1908,  c.  149,  35  Stat.  65 
[U.  S.  Comp.  St.  Supp.  1909,  p.  1171]), 
which  applies  only  to  a  carrier  by  rail- 
road while  engaged  in  interstate  com- 
merce, and  only  to  an  employee  suffer- 
ing injury  while  employed  in  such  com- 
merce, did  not  apply,  for  the  fireman 
was  not  then  engaged  in  interstate  com- 
merce. Zachary  v.  North  Carolina  R. 
Co..   156    N.   C.   496,   72    S.    E.   858. 

89.  Train  engaged  in  both  interstate 
and  intrastate  commerce. — Horton  v. 
Seaboard,  etc.,   R.   Co.,   157   N.   C.  146,  73 


S.    E.    958. 

90.  Express  companies. — Decree  88 
Fed.  659,  affirmed  in  Southern  Indiana 
Exp.  Co.  V.  United  States  Exp.  Co..  35 
C.   C.  A.   173,  93  Fed.  1023. 

91.  Dining  cars. — "Counsel  urges  that 
the  character  of  the  dining  car  at  the 
time  and  place  of  the  injury  was  local 
only  and  could  not  be  changed  until  the 
car  was  actually  engaged  in  interstate 
movement  or  being  put  into  a  train  for 
such  use,  and  Coe  v.  Errol,  116  U.  S.  517, 
39  L.  Ed.  715,  6  S.  Ct.  475,  is  cited  as 
supporting  that  contention.  In  Coe  v. 
Errol  it  was  held  that  certain  logs  cut  in 
New  Hampshire,  and  hauled  to  a  river  in 
order  that  they  might  be  transported  to 
Maine,  were  subject  to  taxation  in  the 
former  state  before  transportation  had 
begun.  The  distinction  between  mer- 
chandise which  may  become  an  article 
of  interstate  commerce,  or  may  not,  and 
an  instrument  regularly  used  in  moving 
interstate  commerce,  which  has  stopped 
temporarily  in  making  its  trip  between 
two  points  in  different  states,  renders 
this  and  like  cases  inapplicable.  Con- 
fessedly a'  dining  car  is  under  the  control 
of  congress  while  in  the  act  of  making 
its  interstate  journey,  and  it  was  equally 
so  when  waiting  for  a  train  to  be  made 
up  for  the  next  trip,  it  being  regularly 
used  in  the  movement  of  interstate  traf- 
fic." Johnson  v.  Southern  Pac.  Co.,  196 
U.  S.  1,  49  L.  Ed.  363,  35  S.  Ct.  158. 


§§  3819-3820  CARRIERS.  3432 

Comp.  St.  1901,  p.  3174]  .92  The  fact  that  the  state  line  runs  through  stockyards, 
resulting  in  some  of  the  pens  in  which  stock  may  be  confined  being  partly  in  one 
state  and  partly  in  another,  and  that  sales  may  be  made  of  a  lot  of  stock  which 
may  be  at  the  time  partly  in  one  state  and  partly  in  the  other,  does  not  make  the 
•.business  of  buying  and  selling  live  stock  on  commission  at  such  stock  yards  in- 
terstate commerce,  when  the  business  would  not  otherwise  partake  of  that  char- 
acter.9^  The  fact  that  a  particular  stockyard  extends  over  the  boundary  line 
between  two  states  does  not  make  the  business  there  carried  on  interstate  com- 
merce.^^  A  live-stock  commission  merchant,  whose  place  of  business  is  at  cer- 
tain stockyards  in  a  city,  and  who  there  buys  and  sells  stock  for  others,  is  not  en- 
gaged in  interstate  commerce,  within  the  meaning  of  the  anti-trust  statute,  al- 
though the  stock  may  have  been  shipped  from  another  state  or  territory,  consigned 
to  him  for  sale,  anl  may  be  sold  for  shipment  to  another  state  or  a  foreign  coun- 
try. Nor  is  the  nature  of  his  business  affected  in  that  regard  by  the  fact  that 
he  pays  drafts  drawn  against  consignments  of  stock  to  him  for  sale,  nor  because 
he  may  have  previously  loaned  money  to  aid  in  the  preparation  of  the  stock  for 
market,  and  taken  a  mortgage  thereon,  the  amount  of  which  he  deducts  from  the 
proceeds  of  the  sale.*® 

Where  Compensation  Paid  by  Railroad. — A  stockyards  company  maintain- 
ing tracks  connecting  with  the  tracks  of  railroad  companies,  and  which  by  its  own 
locomotives  and  servants  transports  cars  containing  interstate  shipments  to  and 
from  the  tracks  of  the  railroad  companies,  is  a  common  carrier  engaged  in  inter- 
state commerce,  though  it  collects  compensation  only  from  the  railroad  companies 
and  is  paid  under  a  contract  between  it  and  them.se 

§  3820.  Warehouses  and  Elevators. — While  grain  warehouses  and  ele- 
vators situated  and  whose  business  is  carried  on  exclusively  within  a  state,  may 
be  used  as  instruments  by  those  engaged  in  interstate  commerce,  yet  they  are  no 
more  necessarily  a  part  of  commerce  itself  than  the  dray  or  the  cart  by  which,' 
but  for  them,  grain  would  be  transferred  from  one  railroad  station  to  another. 
Incidentally  they  may  become  connected  with  interstate  commerce,  but  not  neces- 
sarily so.*'^ 

92.  Terminal  companies  and  stock-  Co.,  82  Fed.  850;  reversed  in  Cotting  v. 
yards. — United  States  v.  Northern  Pac.  Godard,  23  S.  Ct.  30,  183  U.  S.  79,  46  L. 
Terminal   Co.,   144   Fed.   861.  Ed.  92. 

93.  "The  erection  of  the  building  and  95.  Hopkins  v.  United  States,  171  U.  S. 
the  putting  up  of  the  stockpens  upon  578,  19  S.  Ct.  40,  43  L.  Ed.  290,  reversing 
the  ground  through  which  the   state  line  order   82   Fed.   529. 

ran  were  matters  of  no  moment  so  far  96.  Where  compensation  paid  by  rail- 
as  any  question  of  interstate  commerce  road. — Judgment,  United  States  v.  Union 
is  concerned.  The  character  of  the  busi-  Stockyards  Co.,  161  Fed.  919,  affirmed 
ness  done  is  not  in  the  least  altered  by  in  94  C.  C.  A.  626,  169  Fed.  404. 
these  immaterial  and  incidental  facts."  97.  Warehouses  and  elevators. — Munn 
Hopkins  V.  United  States,  171  U.  S.  578,  v.  Illinois,  94  U.  S.  113,  24  L.  Ed.  77; 
43  L.  Ed.  290,  19  S.  Ct.  40.  Budd  V.  New  York,  143  U.  S.  517,  36 
Live  stock  shipped  from  various  states  L.  Ed.  247,  12  S.  Ct.  468;  Brass  v.  Stoeser, 
to  the  yards  of  a  stockyards  association  153  U.  S.  391,  38  L.  Ed.  757,  14  S.  Ct. 
in  another  state,  by  the  solicitation  and  857;  Cargill  Co.  v.  Minnesota,  180  U.  S. 
procurement  of  the  members  thereof,  to  452,  45  L.  Ed.  619,  21  S.  Ct.  423. 
be  there  sold,  or  to  be  reshipped  to  other  The  long-mooted  question  as  to  whether 
states,  if  the  market  should  be  unsatis-  elevation  was  such  a  part  of  transporta- 
factory,  does  not  cease  to  be  a  subject  tion  as  to  bring  it  within  the  jurisdiction 
of  interstate  commerce  as  soon  as  it  of  the  interstate  commerce  commission 
reaches  such  yards  and  is  there  unloaded,  was  answered  by  the  Act  of  June  39, 
nor  until  it  has  been  further  acted  upon  1906  (34  Stat,  at  L.  584,  590,  chap.  3591, 
so  as  to  become  mingled  with  the  mass  U.  S.  Comp.  Stat.  Supp.  1909,  p.  1150), 
of  property  in  the  state.  United  States  in  which  congress  declared  that  the  term 
V.  Hopkins,  82  Fed.  529,  reversed  in  19  "  'transportation'  shall  include  *  *  * 
S.  Ct.  40,  171  U.  S.  578,  43  L.  Ed.  290;  all  *  *  *  facilities  of  shipment,  *  *  * 
Cotting  V.  Kansas  City  Stockyards  Co.,  irrespective  of  ownership,  *  *  *  and 
82   Fed.   839.  all  services  in  connection  with  the    *    *    * 

94.  Cotting  V.   Kansas    City   Stockyards  elevation  and  transfer  in  transit     *     *     * 
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Where  Delivery  to  Consignee  Contemplated. — Where  an  interstate  ship- 
■ment  of  goods  is  made,  wherein  it  is  the  contemplation  that  dehvery  will  be  made 
to  the  consignee,  instead  of  being  delivered  at  a  warehouse,  the  goods  continue  a 
subject  of  interstate  commerce  until  they  are  so  delivered. ^^ 

Property  Held  in  Warehouse  after  Refused  by  Consignee. — Property  held 
T>y  a  carrier  in  its  warehouse  after  a  refusal  of  the  consignee  to  accept,  without  any 
notice  to  the  consignor,  must  be  considered  as  still  in  interstate  commerce  for  the 
purpose  of  determining  liability  for  its  destruction. ''^ 

§  3821.  Pipe  Lines. — Natural  gas,  when  reduced  to  possession,  is  a  com- 
rmodity  which  belongs  to  the  owner  of  the  land,  and  may  be  the  subject  of  both 
intrastate  and  interstate  commerce;  and  a  state  law  which  prohibits  the  con- 
struction of  pipe  lines  for  natural  gas,  or  the  transportation  of  the  gas  by  such 
lines  except  by  domestic  corporations  and  only  between  points  within  the  state, 
with  a  strict  prohibition  against  transporting,  selling  or  in  anywise  furnishing 
gas  for  use  beyond  the  limits  of  the  state,  unconstitutionally  interferes  with  in- 
terstate commerce  and  the  right  to  engage  therein,  and  can  not  be  justified  as 
an  exercise  of  the  police  power  of  the  state  to  conserve  its  natural  resources.^ 

§  3822.  Bridges. — The  transportation  of  persons  and  property  over  a  bridge 
■connecting  two  states  is  interstate  commerce,  and  ^le  bridge  is  an  instrument  of 
such  commerce.^ 

§  3823.  Ferries. — The  transportation  of  passengers  and  freight  by  a  ferry 
over  a  river  between  two  states  is  interstate  commerce.^ 

§  3824.  Ports,  Harbors  and  Wharves. — In  the  absence  of  action  by  con- 
gress on  the  subject,  a  state  may  pass  harbor  regulations,  describing  wharfage 
charges,  regulating  the  position  of  vessels  and  the  usual  police  duties  in  harbors.* 

§  3825.  Connecting  Carriers.— When  a  carrier  unites  with  one  or  more 
others  in  making  a  rate  for  interstate  or  foreign  shipments,  and  a  through  bill 
is  issued  therefor,  it  is  subject  to  the  interstate  commerce  act.  An  express  agree- 
ment for  the  through  rate  is  not  required,  but  the  successive  receipt  and  forward- 
ing in  the  ordinary  course  of  business  by  two  or  more  carriers  under  through 
bills,  or  any  arrangement  for  a  continuous  carriage,  constitutes  assent  to  such 
common  arrangement,  and  makes  the  carrier  a  party,  to  the  contract,  within  the 
meaning  of  the  act.^     The  business  of  a  through  line  of  railroad,  consisting  in 

and   handling    of    property    transported."  99.   Property    held   in  warehouse    after 

Carriers    were    required    "to    provide    and  refused     by     consignee. — Nashville,     etc., 

furnish  such  transportation  upon  reason-  R.    Co.    v.    Dreyfuss-Weil     Co.,    150     Ky. 

able    request    therefor."      The    act    recog-  333,  150  S.  W.  321. 

nized  that  the  shipper  himself  might  own  1.  Pipe  lines. — West  v.  Kansas  Natural 

the    elevator    or     other    facility     included  Gas  Co.,  231  U.  S.  229,  55  L.  Ed.  716,  31 

within    the     definition    of     transportation.  S.  Ct.  564,  35  L.  R.  A.,  N.  S.,  1193. 

For  §   4   (34   Stat,   at   L.   590,   chap.   3591,  2.     Bridges.— Covington,      etc.,      Bridge 

U.    S.    Comp.    Stat.    Supp.    1909,    p.    1159)  Co.  v.  Kentucky,  154  U.  S.  204,  38  L.  Ed. 

provides     that     "if      the     owner  *     *     *  952,  14  S.  Ct.  1087. 

renders   any   service   connected  with   such  3.     Ferries. — Gloucester      Ferry    Co.     v. 

transportation,    or    furnishes    any     instru-  Pennsylvania,    114    U.    S.    196,    29    L.    Ed. 

mentality  used  therein,  the  charge  and  al-  158,   5    S.   Ct.   826.     See,   also,   Covington, 

lowance  therefor  shall  be  no  more  than  is  etc.,    Bridge    Co.   v.   Kentucky,    154   U.    S. 

just  and  reasonable,"  the  commission  be-  204,  38  L.  Ed.  962,  14  S.   Ct.  1087. 

ing  authorized  to  determine  what  is  rea-  4.  Ports,  harbors,  and  wharves. — Park- 

sonable.      Union    Pac.    R.    Co.    v.    Updike  ersburg,  etc.,  Transp.  Co.  v.  Parkersburg, 

Grain   Co.,   222   U.   S.   215,   56   L.   Ed.   171,  107  U.  S.  691,  2  S.   Ct.  733;  Harbor  Mas- 

32  S.  Ct.  39.                                   _  ter  v.   Sutherland,   74   Ala.   511. 

98.  Where   delivery  to     consignee  con-  5.    Connecting    carriers. — United    States 

templated. — State      v.     Railroad      Comm.,  v.  Wood,   145   Fed.  405. 

171   Ind.   138,   85   N.   E.   337,  19   L.   R.   A.,  A    car    loaded    with    coal,    to    be    deliv- 

N.   S.,   93,   rehearing   deined   in   85   N.    E.  ered   to   a   consignee   in   another   state,   is 

966.  "used  in  moving  interstate  traffic,"  within 
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carrying  passengers  and  freight  into  a  state  from  other  states,  and  out  of  that 
state  into  other  states,  being  interstate  commerce,  it  follows  that  any  one  of  the 
roads  forming  a  part  of,  or  constituting  a  link  in,  that  through  line,  is  engaged 
in  interstate  commerce.^ 

Line  Wholly  within  State. — A  connecting  railroad  carrier  over  whose  line 
an  interstate  shipment  passes  is  engaged  in  interstate  commerce  with  respect  to 
such  shipment  and  subject  to  the  law  regulating  the  same,  although  its  line  may 
lie  wholly  within  one  stateJ 

Carriage  under  Common  Arrangement  or  Control. — All  carriers  partici- 
pating in  the  transportation  of  merchandise  from  one  state  to  another  are  en- 
gaged in  interstate  commerce,  without  reference  to  the  bill  of  lading,  and  though 
no  traffic  arrangement  existed  between  them,  no  matter  how  the  transportation 
was  carried  out  or  the  freight  paid.*  A  common  carrier  operating  a  railroad  en- 
tirely within  a  single  state,  and  transporting  thereon  articles  of  commerce  shipped 
in  continuous  passage  from  places  within  the  state  to  ^stations  on  its  road  or  from 
stations  on  its  road  to  points  without  the  state,  is  subject  to  the  provisions  of  the 
act  of  March  2,  1893,  though  it  carries  the  property  free  from  a  common  control 
or  arrangement  with  any  carrier  for  continuous  carriage  or  shipment  of  the  ar- 
ticles.'' That  a  defendant  made  contracts  for  the  through  carriage  of  interstate 
shipments,  and  settlements  therefor,  solely  with  one  railroad  company,  although 
such  shipments  passed  over  me  lines  of  other  companies  also,  sufficiently  proves 
a  common  arrangement  between  the  carriers  for  a  continuous  carriage. i° 

Shipment  of  Joint  Rates. — Where  a  railroad  company  published  and  filed  a 
schedule  of  rates  between  points  on  its  line  within  a  state,  and  also  procured  and 
filed  as  its  own  the  schedules  of  rates  of  a  terminal  company  for  the  carriage  of 
property  from  one  of  such  points  into  another  state  and  made  contracts  for 
through  carriage  and  collected  the  freight  therefor,  it  was  an  interstate  carrier  as 
to  such  shipments,  and  the  lawful  rate  was  the  sum  of  the  rates  shown  by  the  two 
schedules.il 

Continuous  Shipment. — Freight  received  in  a  state  for  transportation  over 
the  receiving  and  connecting  line  on  a  through  bill  of  lading  and  by  a  continuous 
trip  to  a  point  beyond  the  state  is  interstate  commerce.!^ 

Where  Final  Carrier  within  State. — The  final  link  in  an  interstate  shipment 
may  be  through  a  carrier  wholly  within  the  terminal  state,  and  such  carrier 
may  be  another  railroad  or  a  horse  and  wagon. ^^ 

§  3826.  Soliciting  Agents.^ — An  agency  of  a  line  of  railroad  established  for 
the  purpose  of  inducing  passengers  going  from  one  state  into  and  through  other 
states,  to  travel  by  that  line,  but  not  engaged  in  selling  tickets  for  the  route, 
or  receiving  or  paying  out  money  on  account  of  it,  is  an  agency  engaged  in  inter- 

the  meaning  of  Act  March  3,  1893,  c.  196,  and     hence     defendant     express    company 

§  3,  37  Stat.  531   [U.  S.  Comp.  St.  1991,  p.  could  not  refuse  to   receive  the  liquor  in 

3174],    by    the    railroad    company     which  Vicksburg     and     transport     the    same   to 

takes    it    from    the    place    of    loading,    al-  destination,  because  of  Code  1906,  §  1771, 

though    such    company    only    undertakes  making  persons  assisting  in  the  state  of 

to     deliver    it    to     a    connecting      carrier  liquors   in   a   prohibited   district  guilty  of 

within  the   same   state.     United   States   v.  a    misdemeanor.      American  Exp.    Co.  v. 

Southern  R.   Co.,   135   Fed.   133.  _  Miller   (Miss.),   61  So.   306. 

6.  Norfolk,  etc.,  R.  Co.  v.  Pennsylvania,  9.  United  States  v.  Colorado,  etc.,  R. 
136    U.    S.    114,   34   L.    Ed.   394,    10    S.    Ct.  Co.,   157    Fed.   343. 

958,    citing   The   Daniel   Ball    (U.    S.),    10  10.   United   States  v.  Standard   Oil  Co., 

Wall.    557,    19   L.    Ed.   999.  155    Fed.    305. 

7.  Line  wholly  within  state. — United  11.  Shipment  of  joint  rates. — United 
States  V.   Standard   Oil  Co.,  155   Fed.   305.  States  v.  Standard  Oil  Co.,  155   Fed.  305. 

8.  Carriage  under  common  arrange-  12.  Continuous  shipment. — Missouri, 
ment  or  control. — American  Exp.  Co.  v.  etc.,  R.  Co.  v.  New  Era  Milling  Co.,  80 
Miller   (Miss.),   61   So.   306.                                  Kan.  141,  101  Pac.  1011. 

Shipments    of    liquor    from      Louisiana  13.  Where   final   carrier  within   state.— 

to  Vicksburg,  and  thence  to  destination  Commonwealth  v.  People's  Exp.  Co.,  201 
in    this    state,    held   interstate    commerce;       Mass.  564,  88  N.  E.  430. 
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state  commerce.  Such  business  is  directly  connected  with  interstate  commerce, 
and  consists  wholly  in  carrying  it  on.i*  Solicitators  employed  by  a  live  stock  ex- 
change to  solicit  the  various  owners  of  stock  to  consign  the  cattle  to  the  exchange 
for  sale,  are  not  engaged  in  interstate  commerce.  The  effect  of  an  agreement  as 
to  the  number  of  solicitors  to  be  employed  by  a  live  stock  exchange  can  only  be 
remote  and  indirect  upon  interstate  commerce. ^^ 

§  3827.  Steamboats. — The  carrying  of  a  pleasure  party  on  a  steamboat 
is  not  interstate  commerce,  although  the  boat  may  touch  the  shores  of  different 
states. 1'^ 

§  3828.   Determining  Whether  Commerce  Is  Intrastate  or  Interstate. 

— The  character  of  the  traffic,  as  intrastate  or  interstate,  in  which  a  car  is  being 
used  at  the  time  of  an  injury,  is  to  be  determined  from  the  proof  as  to  the  points 
between  which  the  car  was  being  moved  at  the  time,  irrespective  of  whether  the 
road  was  an  interstate  road  or  whether  the  car  was  sometimes  used  in  interstate 
traffic. 1^  In  determining  whether  a  service  in  the  transportation  of  freight  from 
a  point  in  one  state  to  an  unloading  point  in  another  is  interstate  commerce,  the 
circumstances  of  a  through  tariff  rate,  a  through  bill  of  lading,  and  continuity  of 
ownership  and  consignee  are  evidentiary,  but  not  controlling. ^^  Between  the 
point  of  delivery  of  freight  for  transportation  and  the  point  for  discharge,  there 
may  be  changes  of  ownership  and  of  consignees,  successive  bills  of  lading,  or  no 
bill  for  some  section  of  the  transit,  and  the  freight  yet  be  of  interstate  commerce 
throughout.!^  In  case  a  car  of  freight  is  started  for  a  point  without  to  a  point~ 
within  the  state  and  the  transit  is  characterized  by  a  bill  of  lading  which  does  not 
expressly  call  for  delivery  at  an  unloading  point,  but  the  general  custom  is  to  place 
such  cars  at  a  terminus  within  the  scope  of  the  expressed  delivery  point — to  be 
removed  therefrom  to  an  unloading  point,  determined  after  arrival  thereat,  or 
at  the  start  or  in  the  meantime — either  by  the  initial  or  some  connecting  carrier, 
there  being  no  expectation  from  the  start,  of  the  freight  being  discharged  at  the 
point  of  temporary  break  in  the  transit,  nor  facilities  therefor,  the  presumption 
is  that  the  shipper  purposed,  in  the  beginning,  that  the  freight  should  go  beyond 
such  terminus  to  a  place  for  unloading,  and  the  whole  is  a  unit  as  regards  whether 
the  service  is  interstate  or  intrastate,  regardless  of  the  fact  that  such  terminus 
answers  the  literal  call  in  the  bill  for  the  end  of  the  shipment  and  in  fact  as  to 
the  particular  tariff  rate  specified  therein. ^o    In  the  case  suggested  in  the  forego- 

14.  Soliciting  agents. — McCall  v.  Cali-  16.  Steamboats. — State  v.  Seagraves,  111 
fornia,    136    U.    S.    104,    34    L.    Ed.    393,    10        Mo.   App.   353,   85   S.   W.   925. 

S.  Ct.  881,    distinguished    in    Williams    v.  17.     Determining     whether     commerce 

Fears,  179  U.  S.  270,  45  L.  Ed.  186,  21  S.  is  intrastate  or,  interstate. — Luken  v.  Lake 

Ct.    128.  Shore,  etc.,  R.   Co.,  248  111.  377,  94  N.  E. 

15.  "The  position  of  the  solicitors  is  175,  21  Am.  &  Eng.  Ann.  Cas.  82. 
entirely  different  from  that  of  drummers  Shipments  f.  o.  b.  Louisville,  originat- 
who  are  traveling  through  the  several  ing  at  another  point  in  Kentucky,  of  ties, 
states  for  the  purpose  of  getting  orders  held  governed  by  intrastate,  and  not  in- 
for  the  purchase  of  property.  It  was  terstate  rates,  though  the  shipments  were 
said  in  Robbins  v.  Shelby  County  Taxing  made  in  care  of  nonresident  officials  of 
Dist.,  120  U.  S.  489,  30  L.  Ed.  694,  7  S.  the  purchasing  companies,  and  the  ties 
Ct.  592,  that  the  negotiation  of  sales  of  were  forwarded  to  other  states  without 
goods  which  are  in  another  state  for  the  unloading.  Louisville,  etc.,  R.  Co.  v.  Ohio 
purpose  of  introducing  them  into  the  Valley  Tie  Co.,  148  Ky;  718,  147  S.  W. 
state    in    which    the    negotiation    is    made  421. 

is   interstate   commerce.     But   the   solicit-  18.  Duluth-Superior  Mill.  Co.  v.  North- 

ors    for   these    defendants   have    no   prop-  ern  Pac.  R.  Co.,  152  Wis.  528,  140  N.  W. 

erty    or    goods    for    sale,    and   their    only  1105. 

duty  is  to  ask  or  induce  those  who  own  19.  Duluth-Superior  Mill.  Co.  v.  North- 

the    property    to    agree    that    when     they  ern  Pac.  R.  Co.,  152  Wis.  528,  140  N.  W. 

send  it  to  market  for  sale  they  will  con-  1105. 

sign  it  to  the  solicitor's  principal."  Hop-  20.  Duluth-Superior  Mill.  Co.  v.  North- 
kins  V.  United  States,  171  U.  S.  578,  43  ern  Pac.  R.  Co.,  152  Wis.  528,  140  N.  W. 
L.  Ed.  290,  19  S.  Ct.  40.  1105. 
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ing,  the  temporary  place  of  stoppage,  though  satisfying  the  literal  call  of  the 
till  of  lading,  is  to  be  regarded  only  as  marking  the  end  of  part  of  the  entire 
transit  covered  by  the  tariff  rate  mentioned  in  such  bill,  where  continuance  to 
the  unloading  point  is  required  to  be  over  another  line,  the  additional  movement 
does  not  militate  against  the  subject  of  the  shipment  being  interstate  to  such  un- 
loading point.21  When  property  is  delivered  to  a  carrier  in  one  state  for  the 
purpose  of  having  the  same  transported  to  an  unloading  point  in  another  state, 
it  is  matter  of  interstate  commerce  until  it  is  unloaded  at  the  terminus  of  the 
service  sought  or  tendered  for  unloading,  regardless  of  the  number  of  elements 
making  up  the  entirety  of  the  transit  and  that  the  last  is  a  mere  switching  move- 
ment not  covered  by  a  bill  of  lading.22  In  general,  it  is  the  character  of  the 
service  required,  intended  and  rendered,  not  the  manner  in  which  it  is  accom- 
plished, which  determines  interstate  character.  Such  service  impresses  the  sub- 
ject of  the  transit  at  the  start,  and  delivery  at  the  unloading  point  where  the 
person  entitled  to  receive  the  freight  has  reasonable  opportunity  to  accept  dis- 
charge of  it,  removes  such  impress. ^^ 

21.  Duluth-Superior  Mill.   Co.  v.  North-       ern  Pac.  R.  Co.,  152  Wis.  528,  140  N.  W. 
ern  Pac.  R.  Co.,  152  Wis.  528,  140  N.  W.       1105. 

1105.  23.  Duluth-Superior  Mill.  Co.  v.  North- 

22.  Duluth-Superior  Mill.  Co.  v.  North-       ern  Pac.  R.  Co.,  152  Wis.  528,  140  N.  W. 

1105. 
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f.  Regulation  of  Charges  for  Transportation,  §§  3871-3880. 

(1)  In  General,  §  3871. 

(2)  Prohibiting  Discriminations,   §   3872. 

(3)  Prohibiting  Greater  Charge  for  Shorter  than  Longer  Haul,  §  3873. 

(4)  Posting  Schedule  of  Rates,  §  3874. 

(5)  Sale  and  Redemption  of  Tickets,  §  3875. 

(6)  Commutation  Tickets,  §  3876. 

(7)  Mileage  Tickets,   §   3877. 

(8)  Limitation  of  Charges  to  Amount  Specified  in  Bill  of  Lading,  §  3878. 

(9)  Ferriage  Charges,  §  3879. 
(10)  Demurrage  Charges,  §  3880. 

g.  Regulations  to  Prevent  Injuries  to  Passengers,  §  3881. 
h.  Regulating  Relation  of  Master  and  Servant,  §§  3882-3887. 

(1)  In   General,   §   3882. 

(2)  Number  and  Character  of  Employees,  §  3883. 

(3)  Safety  Appliance  Acts,  §  3884. 

(4)  Employers'  Liability  Act,  §'  3885. 

(5)  Hours  of  Service,  §  3886. 

(6)  Fellow  Servant   Doctrine,  §  3887. 

i.  Regulating  Rights  and  Privileges  of  Passengers,  §  3888. 

j.  Regulating  Speed  of  Running  Trains,  §  3889. 

k.  Running  Trains  on  Sunday,  §  3890.  1 

1.  Heating  of  Passenger  Cars,  §  3891. 

m.  Requiring  Trains  to  Stop  at  Certain  Stations,  §  3893. 

n.  Regulating  Duty  to  Accept   Goods,  §  3893. 

o.  Regulating  Time,   Place   and   Manner  of  Delivery,   §   3894. 

p.  Care  for  Live  Stock,  §  3895. 

q.  Routing  Goods,  §  3896. 

r.  Cartage  and  Drayage,  §  3897. 

s.  Compelling  Railroad  to  Elevate  Bridge,  §  3898. 

t.  Collection  of  Purchase  Price  for  Consignor,  §  3899. 

u.  Regulations  with  Respect  to  Limitation  of  Liability  of  Carriers,  §  3900. 

V.  Regulating  Liability  for  Delay,  §  3901. 
w.  System  of  Bookkeeping,  §  3902. 

X.  Reports,  §  3903. 

y.  Regulations  as  to  Crossing,  §  3904, 

z.  As  to  Liability  of  Officers  and  Agents,  §'  3905. 
G.  Street  and  Electric  Railways,  §  3906. 
H.  Express  Companies,  §  3907. 
L  Sleeping  Cars,  §  3908. 
J.  Warehouses  and  Elevators,  §  3909. 
K.  Packing  Houses,  §  3910. 
L.  Wharves,  §  3911. 
M.  Pipe   Lines,    §    3912. 
N.  Levees,  §  3913. 

O.  Terminals  and  Stockyards,  §  3914. 
P.  Navigable  Waters,  §'  3915. 
Q.  Connecting  Carriers,  §  3916. 
R.  Particular  Articles  of  Commerce,  §  3917. 
S.  Particular   Regulations,   §§   3918-3923. 

a.  Charges,  §  3918. 

b.  Discrimination,  §  391^. 

c.  Bills  of  Lading,  §  3930. 

d.  Description  of  Goods,  §  3921. 
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e.  Disposal  of  Freight  Refused  by  Consignee,  §  3922. 

f.  Reshipment  of  Goods,  §  3923. 

T.  Regulation  of  Relation  of  Consignor  and  Consignee,  §  3934. 
U.  As  to  Remedies,  §§  3935-3937. 

a.  Prerequisites  to  Bringing  Suit,  §  3925. 

b.  Jurisdiction  and  Venue  of  Suits,  §  3936. 

c.  Parties   to  Suits,   §   3927. 

d.  Summons  and  Process,  §  3938. 

e.  Evidence,  §  3929. 

f.  Proceeding  by  Attachment  and  Garnishment,  §  3930. 

g.  Removal  of  Cause  to  Federal  Court,  §  3931. 
h.  Equitable  Remedies,  §   3932. 

i.  Requiring  Claim  for  Damages  to  Be  Made  in  Prescribed  Time,  §  3933. 
j.  Requiring  Payment  of  Damages  in  Prescribed  Time,  §  3934. 
k.  Lien  on  Vessel  for  Services  and  Material,  §  3935. 
1.  Seizure  for  Taxes,  §  3936. 
m.  Entry  of  Satisfaction  of  Mortgage. 

§§3829-3859.   Power   of   Congress— §    3829.   In   General.— Congress 

has  been  expressly  given  power  by  the  constitution  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states,  and  to  make  all  laws  necessary  and 
proper  for  carrying  that  power  into  execution. ^  The  clause,  giving  congress  the 
power  to  regulate  interstate  and  foreign  commerce,  was  among  the  most  important 
of  the  subjects  which  prompted  the  formation  of  the  constitution. ^  But  a  car- 
rier, by  engaging  in  interstate  commerce,  does  not  thereby  submit  all  its  business 
affairs  to  the  regulating  power  of  congress.^ 

The  object  of  vesting  in  congress  the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states  was  to  insure  equality  and  freedom 
in  commercial  intercourse  and  uniformity  of  regulation  against  conflicting  and 
discriminating  state  legislation.*  The  conflict  between  the  commercial  regulations 
of  the  several  states  was  destructive  to  their  harmony  and  fatal  to  their  com- 
mercial interests  abroad,  and  this  was  the  mischief  intended  to  be  obviated  by 
the  grant  to  the  congress  of  the  power  to  regulate  commerce  with  foreign  nations 
and  among  the  states.^ 

Exclusive  Power  of  Congress. — Railroads  engaged  in  interstate  commerce 
are  subjects  of  such  commerce,  national  in  their  character,  and  the  power  of  con- 
gress over  the  same  is  exclusive,  and  may  be  exercised  to  the  utmost  extent,  and 
the  sovereignty  of  congress,  though  limited  to  specific  objects,  is  plenary  as  to 
such  objects,  and  the  power  over  commerce  among  the  several  states  is  vested  in 
congress  as  absolutely  as  it  would  be  in  a  single  government  having  in  its  con- 
stitution the  same  restrictions  on  the  exercise  of  the  power  as  are  found  in  the 
constitution  of  the  United  States. ^    Though  the  act  of  congress  of  June  29,  1906, 

1.  Regulation  and  control.— United  Ogden  (U.  S.),  9  Wheat.  1,  189,  6.  L. 
States  Const.,  art.  1,  §  8;  Interstate  Com-       Ed.  23. 

merce   Comm.  v.   Brimson,   154  U.   S.  447,  3.   Judgments   Brooks   v.   Southern   Pac. 

38  L.   Ed.   1047,   14  S.   Ct    1135;   Fairbank  Co.,    148     Fed.    986,    and    Howard    v.    Illi- 

V.  United  States,  181  U.  S.  283,  45  E.  Ed.  nois   Cent.  R.   Co.,   148   Fed.  997,  affirmed 

863,  21   S.   Ct.   648;   United  States  v.  Arj-  {„   Employers'   Liability  Cases,   207  U.   S. 

ona,  130  U.  S.  479,  30  L.  Ed.  738,  7  S.  Ct.  463,  53  L.  Ed.  297,  28   S.   Ct.  141. 

Wail  ?13"'T8  L    Ifgf '^'"''^    ^^'     ^'^'   '^  *•  C°""ty  °f  ^°b''^  "•  Kimball,  102  U. 

2.  Wabash,   etc.,   R.   Co.  z^.   Illinois,   118       ^- ^^\'  ^^.  Y  ^^^,^^\     r. 

U.  S.  557,  30  L.  Ed.  244,  7  S.  Ct.  4;  Bow-  5-    Lehigh   Valley    R.    Co.    v.      Pennsyl- 

man   v.    Chicago,   etc.,    R.    Co.,    125    U.    S.  Y,^"'^.  1*5  U.  S.  192,  36  L.  Ed.  673,  13  S. 

465,     31      L.    Ed.    700,    8    S.    Ct.     689,    1063;  Ct.    806. 

Cook  V.  Pennsylvania,  97  U.  S.  566,  24  L.  6.    Exclusive      power      of     congress. — 

Ed.  1015;  Brown  v.  Maryland  (U.  S.),  13  United    States    v.    Southern    R.     Co.,    164 

Wheat.     419,    6    L.    Ed.    678;      Gibbons   v.  Fed.   347. 
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fixing  the  liability  of  the  initial  carrier  to  the  shipper,  expressly  preserves  in  his 
favor  all  remedies  and  rights  of  action  otherwise  existing,  yet,  where  the  terras  of 
a  statute  are  directly  applicable,  they  become  the  paramount  law,  and  all  state 
laws  to  the  contrary  are  superseded^  Congress  has  exclusive  power  to  fix  the 
time  when  an  interstate  shipment  of  intoxicating  liquor  loses  its  interstate  char- 
acter and  becomes  subject  to  state  control.* 

Shipments  between  Foreign  Countries. — The  Elkins  Act  of  Feb.  19,  1903, 
concerning  interstate  commerce,  does  not  apply  to  a  cargo  shipped  from  Ham- 
burg, Germany,  destined,  as  stated  in  the  bill  of  lading,  to  Philadelphia,  for  trans- 
portation in  bond  to  Alberta,  Canada,  and  taken  to  its  destination  by  continuous 
and  uninterrupted  transportation  at  the  hands  of  successive  carriers ;  there  being 
no  delivery  or  change  of  title,  but  the  different  carriers  merely  assisting  in  a  con- 
tinuous transportation  from  one  foreign  country  to  another.^  Transportation  of 
passengers  between  Europe  and  the  United  Stages  constitutes  a  part  of  the  com- 
merce of  the  United  States  with  foreign  nations,  and  congress  has  power  to  pro- 
hibit all  contracts,  combinations,  and  conspiracies  in  restraint  of  such  commerce.^* 

Power  over  Interstate  and  Foreign  Commerce  Compared. — The  power 
of  congress  to  regulate  interstate  commerce  is  as  absolute  as  is  its  power  to  regu- 
late commerce  with  foreign  nations.  The  power  conferred  upon  congress  to 
regulate  commerce  among  the  states  is  contained  in  the  same  clause  of  the  con- 
stitution which  confers  upon  it  power  to  regulate  commerce  with  foreign  nations. 
The  grant  is  conceived  in  the  same  terms,  and  the  two  powers  are  undoubtedly 
of  the  same  class  and  character  and  equally  extensive. ^^ 

Territorial  Extent  of  Power. — The  power  of  congress  over  commerce  with 
foreign  nations  and  among  the  several  states  is  broad  and  comprehensive.  It 
does  not  stop  at  the  external  boundary  or  jurisdictional  lines  of  the  several  states, 
but  reaches  the  interior  of  every  state  of  the  Union,  so  far  as  it  may  be  neces- 
sary to  regulate  and  protect  such  commerce.^^ 

Limitations  on  Powers  of  Congress. — The  power  conferred  upon  congress 
to  regulate  foreign  and  interstate  commerce,  like  all  other  powers  vested  in  con- 
gress, is  absolute  and  complete  in  itself,  may  be  exercised  to  its  utmost  extent  and 
is  subject  to  no  limitations  other  than  are  prescribed  in  the  constitution. ^^    This 

7.  Southern  Pac.  Co.  v.  Crenshaw,  5  6  L.  Ed.  23;  Gilman  v.  Philadelphia  (U. 
Ga.  App.  675,  63   S.  E.  865.  S.),  3  Wall.   713,  IS  L.  Ed.  96;  The  Dan- 

A  petition  against  a  carrier  for  dam-  iel  Ball  (U.  S.),  3  0  Wall.  557,  19  L.  Ed. 
age  to  an  interstate  shipment  sets  out  a  999;  Guy  v.  Baltimore,  100  U.  S.  434,  25 
cause  of  action,  though  the  bill  of  lading  L.  Ed.  743;  Brown  v.  Maryland  (U.  S.), 
attached  contains  provisions  which  but  12  Wheat.  419,  6  L.  Ed.  678;  Leisy  v. 
for  Act  Cong.  June  29,  1906,  c.  3591,  34  Hardin,  135  U.  S.  100,  34  E.  Ed.  128,  10- 
Stat.  584  (U.  S.  Comp.  St.  Supp.  1907  p.  S.  Ct.  681;  Brennan  v.  Titusville,  153  U. 
892),  the  Hepburn  Act,  would  exempt  S.  289,  38  L.  Ed.  719,  14  S.  Ct.  829;  Schol- 
the  carrier  from  liability,  for  the  regula-  lenberger  v.  Pennsylvania,  171  U.  S.  1^ 
tions  of  congress  on  the  subject  are  43  L.  Ed.  49,  18  S.  Ct.  767;  Kidd  v.  Pear- 
paramount  and  supersede  all  state  laws.  son,  128  U.  S.  1,  16,  32  I^.  Ed.  346,  9  S. 
Southern  Pac.  Co.  v.  Crenshaw,  5  Ga.  Ct.  6;  Scranton  v.  Wheeler,  179  U.  S. 
App.  675,  63  S.  E.  865.  141,    45     E.    Ed.   126,   21     S.   Ct.   48;   In   re 

8.  McCord   V.    State,    2    Okla.    Cr.   App.  Debs,  158  U.  S.  564,  39  L.  Ed.  1092,  15  S- 
214,    101    Pac.    280  Ct.  900;   AVabash,   etc.,   R.   Co.  v.  Illinois,- 
,   9.     Shipments     between    foreign     coun-  118  U.  S.  557,  30  L.  Ed.  344,  7  S.  Ct.  4. 
tries. — United  States  v.  Philadelphia,  etc.,  13.  Limitations  on  powers  of  congress.. 
R.   Co.,   188   Fed.  484.  —Gibbons  v.  Ogden   (U.  S.),  9  Wheat.  1,. 

10.  United  States  v.  Pfamburg-Ameri-  396,  6  L.  Ed.  23;  Brown  v.  Maryland  (U. 
kanische,   etc.,    Gesellschaft,   200   Fed.   806.  S.),  12  Wheat.  419,  6  E.  Ed.  678;  Kidd  v. 

11.  Power  over  interstate  and  foreign  Pearson,  128  U.  S.  1,  33  L.  Ed.  346,  ^ 
commerce  compared. — Bowman  v.  Chi-  S.  Ct.  6;  Interstate  Commerce  Comm.  v. 
cago,  etc.,  R.  Co.,  125  U.  S.  465,  31  L.  Ed.  Brimson,  154  U.  S.  447,  38  L.  Ed.  1047, 
700.  8  S.  Ct.  689,  1062;  Pittsburg,  etc.,  14  S.  Ct.  1125;  Brennan  v.  Titusville,  153 
Coal  Co.  V.  Bates,  156  U.  S.  577,  39  L.  U.  S.  289,  38  L.  Ed.  719,  14  S.  Ct.  839; 
Ed.   538,   15   S.   Ct.  415.  Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  Ed. 

12.  Territorial  extent  of  power. — Gib-  128,  10  S.  Ct.  681;  United  States  v.  Joint 
bons  V.  Ogden   (U.  S.),  9  Wheat.   1,  196,  Traffic   Ass'n,    171    U.    S.    505,   43    L.    Ed. 
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power  over  commerce  among  the  states,  so  conferred  upon  congress,  is  complete 
in  itself,  extends  incidentally  to  every  instrument  and  agent  by  which  such  com- 
merce is  carried  on,  may  be  exerted  to  its  utmost  extent  over  every  part  of  such 
commerce,  and  is  subject  to  no  limitations  save  such  as  are  prescribed  in  the  con- 
stitution. But,  of  course,  it  does  not  extend  to  any  matter  or  thing  which  does 
not  have  a  real  or  substantial  relation  to  some  part  of  such  commerce. i* 

The  principles  of  the  common  law  are  operative  upon  all  interstate  com- 
mercial transactions  except  so  far  as  they  are  modified  by  congressional  enact- 
ment.i^  But  in  the  absence  of  legislation  by  congress,  there  is  no  common  law 
of  the  United  States  which  prohibits  obstructions  and  nuisances  in  navigable 
waters. 1® 

White  Slave  Act. — Transportation  of  persons  as  well  as  of  property  is 
"commerce,"  and  congress  may  regulate  their  interstate  transportation.^''  The 
act  of  June  25,  1910,  commonly  known  as  the  White  Slave  Act,  which  forbids 
the  inducing  of  a  person  to  come  into  a  state  with  unlawful  purpose  by  the  in- 
ducer and  in  aid  of  such  unlawful  purpose,  is  not  unconstitutional  as  an  invasion 
of  the  police  power  of  the  state.^^ 

Compelling  Carriers  to  Make  Reports. — Congress  did  not  exceed  its  pow- 
ers under  the  commerce  clause  by  compelling  carriers  by  water  in  the  Great 
Lakes  engaged  in  transportation  of  passengers  and  property,  partly  by  water  un- 
der a  joint  arrangement  for  continuous  carriage,  to  make  annual  reports  embrac- 
ing joint  rail  and  water  business  and  other  business  of  the  carriers  as  well.^® 

§  3830.  As  to  Charges. ^The  constitutional  power  of  congress  to  regulate 
commerce  among  the  several  states  includes  the  power  to  regulate  freight  rates 
by  requiring  that  they  shall  be  uniform  to  all  shippers,  and  in  construing  statutes 
enacted  to  that  end  freight  rates  should  be  construed  to  mean  the  net  cost  to  the 
shipper  of  the  transportation  of  his  property,  and  such  regulations  may  lawfully 
apply,  not  only  to  common  carriers,  but  to  all  persons  and  corporation  occupying 

259,  19  S.  Ct.  25;   Monongahela  Nav.   Co.  Hatch,  125  U.  S.  1,  31  L.  Ed.  639,  8  S.  Ct. 

V.  United  States,  148  U.  S.  312,  37  L.  Ed.  811. 

463,   13   S.   Ct.   622;   Lottery  Case,   188    U.  17.  White  Slave  Act.— Bennett  v.  United 

S.  331,  47  L.  Ed.  492,  23  S.  Ct.  331;  Butt-  States,   194   Fed.  630,   114   C.   C.  A.  402. 

p'j'' .^-^  ^ pT"I^^p;   T^c^^kh.tll  %:b  18.   Bennett  v.  United  States,   194   Fed. 

Ed.    535,     24    S.    Ct.    349;    Addyston     Pipe,  ^^^  ^    ^    ^_  ^^S. 

4rL.'^Ed.%3'^."30's.'c  "96f LoYisi!„a":  ^^'^^^f,  ""'^rT^Z  '"  T^^^  ^^^^1 
Texas,  176  U  S.  1,  44  L.  Ed.  347,  30  S.  p'^\^  ^"^  J""f:  ^'''  ""■  '"^'^Pg  "''^"'f 
Ct.   251;    Scranton   v.  Wheeler,   179   U.   S.       *^"  transportation  of  women  m  interstate 

141,  45  L.   Ed.  126,  21  S.  Ct.  48;   Compag-  ??n'^"""TT.f/.H^qt?t?/%P°7   if'^    '.n"«    ,"i 

nie    Francaise,    etc.,    Vapeur   v.    Louisiana  ^^^e  ^'^  Un'ted   States    227   U.S.  308,  33 

State    Board,     186    U.    S     380,    46      L.    Ed.  ?■    Ct.    281,   Ann.    Cas.    1913E,    905     affirm- 

1209,   22    S.    Ct.    811;    Northern    Securities  l'^^^lfS^iZ.l'f^^■    l^X/'f-tTf^ 

Co.  V.  United  States,  193  U.  S.  197,  48  L.  l'}^'''}^        n       '  Zl^'  qi\      B         !; 

xtA    Rrra    oA  <3    rt    i3R  285,     Ann.    Cas.    1913B,    911;    Bennett     v, 

14.  Mondou  tT  New  York,  etc.,  R.  Co.,  United  States,.  227  U.  S  333,  33  S.  Ct. 
223  U.  S.  1,  56  L.  Ed.  327,  32  S  Ct.  169  288,  affirmmg  judgment  114  CC.  A  403,. 
58   T      TJ     A      IV    <;     4.4.  •  1^*    ^^^-    63"'    Harris    v.    United    States, 

A    carHer  '  hv    enWasins     in     interstate  ^^'^    U.    S.    340,    33    S.    Ct.      289,    affirmingr 

commerce     doe^    nof  Sb"  submit    all  Judgment  114  C.  C.  A.  406,  194  Fed.   634. 

its    business    affairs      to    the      regulating  Act    June    25,    1910,    commonly    known 

power    of    congress.      Judgments    Brooks  as    the    White    Slavery   Traffic    Act,    held 

V    Southern   Pac.   Co.,   148    Fed.   986,   and  within  the  power  of  congress  to  regulate 

Howard  v.  Illinois  Cent.  R.  Co.,  148  Fed.  interstate     commerce.      Kalen   v.    United 

997,     affirmed     in     Employers'     Liability  States,    116   C.    C.   A.   450,    196   Fed.   888; 

Cases,  207  U.  S.  463,  52  L.  Ed.  397,  28  S.  Pauslen  v.  United  States,  118  C.  C.  A.  97, 

Ct    141.  199    Fed.    423. 

15.  Application  of  common-law  princi-  19.  Compelling  carriers  to  make  re- 
pies. — Western  Union  Tel.  Co.  v.  Call  ports. — Interstate  Commerce  Comm.  v. 
Pub.  Co.,  181  U.  S.  93,  45  L.  Ed.  765,  21  Goodrich  Trans.  Co.,  234  U.  S.  194,  5ff 
S.   Ct.   561.  L.  Ed.  729,  33  S.  Ct.  436,  reversing  judg- 

16.  Willamette    Iron     Bridge     Co.     v.  ment   190    Fed.   943. 
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such  relation  to  transportation  that  the  conduct  of  their  business  may  operate  to 
impair  uniformity  of  rates. ^^ 

Railroad  Wholly  Within  State. — Where  the  line  of  the  defendant's  railroad 
is  entirely  within  the  state,  but  the  defendant  is  engaged  in  the  transportation  of 
property  moving  wholly  by  railroad  from  one  state  to  another,  it  is  as  much  sub- 
ject to  the  act  of  Feb.  4,  1887,  regulating  railroad  rates,  as  it  would  be  if  operated 
with  a  railway  connecting  points  within  different  states. ^^ 

Collection  of  Charges. — An  action  by  an  initial  carrier  against  the  consignor 
of  an  interstate  shipment  to  recover  part  of  the  freight  charges  which  its  agent 
through  mistake  failed  to  collect  did  not  relate  to  interstate  commerce,  so  as  to 
be  governed  by  the  Interstate  Commerce  Act,  so  as  to  give  the  interstate  com- 
merce commission  or  the  federal  courts  jurisdiction  thereof  to  the  exclusion  of 
the  state  courts,  §§  8  and  9  making  a  common  carrier  liable  for  damages  where  it 
permits  any  prohibited  act,  or  omits  to  do  anything  required  by  the  act,  not  ap- 
plying to  such  an  action. 22  •■ 

Rebates. ^ — Neither  the  Interstate  Commerce  Act  of  Feb.  4,  1887,  nor  the 
amendatory  act  of  Feb.  19,  1903,  is  unconstitutional  on  the  ground  that,  in  mak- 
ing it  a  criminal  act  for  the  shipper  to  accept  rebates,  congress  exceeded  its  power 
under  the  commerce  clause  of  the  constitution. ^s 

Rebate  by  Connecting  Carrier. — The  fact  that  a  concession  from  the  pub- 
lished and  filed  through  rate  on  an  interstate  shipment  over  the  lines  of  connect- 
ing carriers  was  given  entirely  by  the  initial  carrier  for  transportation  over  its 
own  line  wholly  within  one  state  does  not  relieve  the  shipper  receiving  such  con- 
cession from  liability  to  prosecution. 2* 

Printing  and  Posting  Rates.^ — The  Interstate  Commerce  Act  of  June  29, 
1906,  declares  that  the  act  shall  apply  to  any  carrier  engaged  in  the  transportation 
of  passengers  or  property  wholly  by  railroad  or  partly  by  railroad  and  partly  by 
water,  when  both  are  used  under  a  common  control,  management,  or  arrange- 
ment for  a  continuous  carriage  or  shipment,  and  to  the  transportation  in  like  man- 
ner of  property  shipped  from  a  foreign  country  to  any  place  in  the  United  States, 
and  carried  to  such  place  from  a  port  of  entry  either  in  the  United  States  or  in 
an  adjacent  foreign  country.  A  shipment  made  from  a  foreign  country  to  a 
place  in  the  United  States  was  subject  to  the  terms  of  the  act  relating  to  the  post- 
ing and  publishing  of  schedules  of  rates  as  declared  by  §  2.^^ 

20.  Charges.  —  Interstate  Commerce  on  shipments  intended  for  export,  in 
Comm.   V.    Reichmann,    145    Fed.    235.  which     order     the    railroads     acquiesced, 

21.  Railroad     wholly   within     state and   also   delivered   shipments   for   export 

United  States  v.  Illinois  Terminal  R.  at  ship's  side  free  of  charge  for  switch- 
Co     168  Fed    546  '"S-      Certam    shipments    were    delivered 

22.  Collection  'of  charges.-St.  Louis,  ^°  complainants  from  points  in  Louisi- 
etc,  R.  Co.  V.  Gramling,  97  Ark.  353,  133  ^"=^,  ^^7  carnage  to  New  Orleans  on  bills 
c    ^    -.  j^gg  C)'   lading  of  substantially  the  local  form, 

'  —  ,'  -T   .      .    „  -  and    on    their   arrival   the    consignees    de- 

23.  Rebates.— United  States  v.  Stand-  manded  and  received  the  free  storage  ac- 
ard   Oil   Co.,   155   Fed.   305.^  corded   export   shipments   and   free   deliv- 

24.  Rebate  by  connecting  carrier. —  ery  to  the  vessel  carrier;  the  shipments 
United  States  v.  Vacuum  Oil  Co.,  158  Fed  being  delivered  by  complainants  di- 
536.  rectly  from  their  cars  to  such  carrier,  as 

25.  Printing  and  posting  rates. — Fisher  was  intended  by  the  owner  when  it  was 
V.  Great  Northern   R.  Co.,  49  Wash.  205,  shipped.     Held  that,   notwithstanding  the 
95    Pac.    77.  use  of  the  local  bills  of  lading,  the  con- 
Complainant    railroad    companies    filed  tract  between  the  shippers  and  complain- 

with  the  interstate  commerce  commission  ants  was  one  for  an  export  shipment, 
a  schedule  of  rates  from  points  in  Louis-  over  which  the  Louisiana  Railroad  Com- 
iana  to  New  Orleans  for  export  ship-  mission  had  no  jurisdiction,  and  that 
ments.  The  railroad  commission  of  complainants  were  entitled,  and  even  re- 
Louisiana  had  also  fixed  a  schedule  of  quired,  to  charge  the  rates  on  such  ship- 
different  and  lower  rates  on  local  ship-  ments  fixed  by  their  schedules  filed  with 
ments  between  the  same  points.  It  also  the  interstate  commerce  commission, 
by  an  order  allowed  four  days  free  stor-  Texas,  etc.,  R.  Co.  v.  Railroad  Comm., 
age   on  local   shipments  and   twenty  days  183  Fed.  1005. 


■3443  REGULATION    AND    CONTROL.  §§    3830-3833 

Preference  of  Ports  of  One  State  over  Ports  of  Another. — Preference  is 
not  given  to  the  ports  of  one  state  over  those  of  another  by  applying  to  articles 
intended  for  foreign  export  the  provisions  of  the  act  of  Feb.  19,  1903,  making  it 
an  offense  against  the  United  States  to  accept  transportation  of  goods  in  inter- 
state or  foreign  commerce  at  less  than  the  carrier's  published  rates. ^® 

§  3831.  As  to  Transportation  of  Live  Stock. — ^Congress  has  exercised 
the  power  granted  in  respect  to  interstate  commerce  by  regulating  the  transporta- 
tion of  live  stock  over  interstate  railroads,  and  has  prohibited  interstate  transpor- 
tation by  railroads  of  live  stock  affected  with  any  contagious  or  infectious  dis- 
ease. ^^ 

§    3832.   As  to  Transportation  of  Goods  Manufactured  by  Carrier. — 

Congress  could  properly  enact,  as  a  regulation  of  commerce,  so  much  of  the 
Hepburn  Act  June  29,  1906,  as  forbids  a  carrier  from  transporting  articles  or 
commodities  in  interstate  commerce  when  they  have  been  manufactured,  mined, 
or  produced  by  the  carrier,  or  under  its  authority,  and,  at  the  time  of  transporta- 
tion, such  carrier  has  not,  in  good  faith,  before  the  act  of  transportation,  dis- 
sociated itself  therefrom,  or  when  the  carrier  owns  the  article  or  commodity  to 
be  transported,  in  whole  or  in  part,  or  when  the  carrier,  at  the  time  of  transporta- 
tion, has  an  interest  therein,  direct  or  indirect,  in  a  legal  or  equitable  sense,  al- 
though, by  existing  state  legislation,  such  carrier  may  have  a  lawful  right  of 
ownership  of  or  association  with  the  articles  or  commodities  upon  which  these 
provisions  operate. ^^ 

§  3833.  As  to  Limitation  of  Liability  by  Carrier. — It  seems  that  under 
the  broad  power  conferred  upon  congress  over  interstate  commerce,  it  would  be 
lawful  for  that  body  to  prescribe  the  measure  of  liability  of  interstate  carriers 
for  loss  resulting  from  their  negligence,  and  to  make  provision  as  to  contracts  for 
interstate  carriage,  permitting  the  carrier  to  limit  its  liability  to  a  particular 
sum  in  consideration  of  lower  freight  rates  for  transportation. ^^  It  is  within  the 
power  of  congress  to  impose  upon  an  interstate  carrier  voluntarily  receiving  prop- 
erty for  transportation  from  a  point  in  one  state  to  a  point  in  another  state,  lia- 
bility to  the  holder  of  the  bill  of  lading  for  a  loss  anywhere  en  route,  with  a  right 
of  recovei-y  over  against  the  carrier  actually  causing  the  loss,  and  to  invalidate 

26.  Preference  of  ports  of  one  state  of  agreements  of  this  character  limiting 
over  ports  of  another.— Armour  Packing  its  liabilities  to  stipulated  valuations,  un- 
Co.  V.  United  States,  209  U.  S.  56,  52  L.  til  congress  shall  legislate  upon  it,  there 
Ed.  681,  28  S.  Ct.  428.  AiBrming  judg-  is  no  vahd  objection  to  a  state  enforcing 
ment  82  C.  C.  A.  135,  153  Fed.  1;  Chi-  its  regulations  upon  the  subject,  prohib- 
cago,  etc.,  R.  Co.  v.  United  States,  209  itmg  such  hrnitation,  although  it  may  to 
U  S  90  52"  1,.  Ed.  698  28  S.  Ct.  439  af-  this  extent  indirectly  afifect  interstate 
firming  judgment   157   Fed.   830.   '         '  commerce    contracts    of    carriage.      Penn- 

27.  Transportation  of  live  stock.-Act  tT^l^^^' 2i  f  "ct'132"'  ^-  ^^  '"' 
of    March    3,    1873,    ch.    252,    17    Stat.    584  a    i.-u      f  1    i'  ^-t.   13^.  _ 

/■n         Oi  ..     si;   ^..oo  J.     wDQn^.    A  „t  „f  AT.,,,  A  bill  ot  lading  was  given  in  the  state 

(Rev.  Stat.,  ss  4386  to  4389)     Act  01  May         r  ,.,        -17     1    r       j.  ^-  ^     1    ^ 

«9,  1884,  ch.  60,  §  6,  23  Stat.  3132.     In  re       "f.^l^^^  York  for  transporting  stock  to  a 

Debs,  158  U.  S    504    39  L.  Ed.  1092,  15  S.  P°'v  '"  ^^""^y^^^"',^'  r°K-r<-""'f  ^  ^^T 

rt    900        ^    ^          '                               '  limiting    the    carriers    liability    for    negli- 

■                     .           r           J                r  gence.     Held,  a  state  has  a  right  to  pro- 

28.  Transportation  of  goods  manufac-  ^^^^  ^j^e  welfare  and  safety  of  those 
tured  by  earner.— ludgment  164  Fed.  within  its  jurisdiction  by  requiring  com- 
215,  reversed  in  United  States  v  Dela-  ^on  carriers  to  be  responsible  to  the  full 
ware,  etc.,  Co.,  213  U.  S.  366,  53  L.  Ed.  measure  of  the  loss  resulting  from  their 
836,  29  S.  Ct.  527.  See  post  "Interstate  negligence,  a  contract  to  the  contrary 
Commerce  Act"   chapter   36.  notwithstanding,    and     such     requirement 

29.  As  to  limitation  of  liability  by  car-  is  held  not  to  be  an  unlawful  attempt  to 
rier. — But  the  legislation  of  congress  to  regulate  interstate  commerce  in  the  ab- 
regulate  interstate  commerce,  as  found  sence  of  congressional  action  providing 
i-i  24  Stat,  at  L.  379,  382;  25  U.  S.  Stat.  a  different  measure  of  liability.  Penn- 
at  L,.  855,  does  not  make  such  provision,  sylvania  R.  Co.  v.  Hughes,  191  U.  S.  477, 
and  there  being  no  sanction  by  congress  48  L.  Ed.  268,  24  S.  Ct.  132. 
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any  agreement  or  stipulation,  limiting  the  liability  of  the  initial  carrier  to  losses 
occurring  on  its  own  line.^''  Such  a  statute  is  not  unconstitutional,  either  as  tak- 
ing the  property  of  the  initial  carrier  to  pay  the  debt  of  an  independent  connect- 
ing carrier  in  violation  of  the  due  process  clause  of  the  fifth  amendment,  or  as 
violating  the  liberty  of  contract  guaranteed  by  that  amendment.^ ^ 

The  Interstate  Commerce  Act  Feb.  4,  1887,  as  amended  by  Act  June  29, 
1906,  provides  that  any  common  carrier,  etc.,  on  receiving  property  for  interstate 
transportation,  shall  issue  a  receipt  or  bill  of  lading  therefor,  and  be  liable  to  the 
holder  for  any  loss,  damage,  or  injury  to  the  property  caused  by  the  common  car- 
rier, etc.,  and  no  contract,  receipt,  etc.,  shall  exempt  the  carrier  from  the  liability 
hereby  imposed.  Congress  has  constitutional  power  to  regulate  the  right  of  pub- 
lic or  common  carriers  of  interstate  commerce  to  contract,  and  §  20  is  constitu- 
tional.^2 


30.  Galveston,  etc.,  R.  Co.  v.  Wallace, 
233  U.  S.  481,  56  L.  Ed.  516,  33  S.  Ct.  305; 
Atlantic,  etc.,  R.  Co.  v.  Riverside  Mills, 
219  U.  S.  186,  55  L.  Ed.  167,  31  S.  Ct.  164, 
31  E.  R.  A.,  N.  S.,  7,  affirming  168  Fed. 
990;  Louisville,  etc.,  R.  Co.  v.  Scott,  219 
U.  S.  209,  55  L.  Ed.  183,  31  S.  Ct.  171,  af- 
firming 133   Ky.   734,   118   S.  W.   990. 

The  imposition  upon  an  interstate  car- 
rier voluntarily  receiving  property  for 
transportation  from  a  point  in  one  state 
to  a  point  in  another  state,  o{  liability 
-  to  the  holder  of  the  bill  of  lading  for  a 
loss  anywhere  en  route,  with  a  right  of 
recovery  over  against  the  carrier  actually 
causing  the  loss  which  is  made  by  Act 
Feb.  4,  1887,  c.  104,  §  30,  34  Stat.  386  (U. 
S.  Comp.  St.  1901,  p.  3169),  as  amended 
bv  Act  June  39,  1906,  c.  3591,  §  7,  34  Stat. 
593  (U.  S.  Comp.  St.  Supp.  1909,  p.  1163), 
in  spite  of  any  agreement  or  stipulation 
limiting  liability  to  its  own  line,  is  a 
valid  regulation  of  interstate  commerce. 
Atlantic,  etc.,  R.  Co.  v.  Riverside  Mills, 
219  U.  S.  186,  55  L.  Ed.  167,  31  S.  Ct.  164, 
31  L.  R.  A.,  N.  S.,  7,  affirming  judgment 
168  Fed.  990;  Louisville,  etc.,  R.  Co.  v. 
Scott,  219  U.  S.  209,  55  L.  Ed.  183,  31  S. 
Ct.  171,  affirming  judgment  118  S.  W. 
990,  133  Ky.  724;  Galveston,  etc.,  R.  Co. 
V.  Wallace,  233  U.  S.  481,  56  L.  Ed.  516, 
33  S.   Ct.  305. 

31.  The  property  of  the  initial  carrier 
is  not  taken  in  violation  of  Const.  U.  S. 
Amend.  5,  to  pay  the  debt  of  an  inde- 
pendent connecting  carrier  whose  negli- 
gence may  have  been  the  sole  cause  of  a 
loss,  by  the  Carmack  amendment  (Act 
June  39,  1906,  c.  3591,  §  7,  34  Stat.  593 
[U.  S.  Comp.  St.  Supp.  1909,  p.  1163]),  to 
Act  Feb.  4,  1887,  c.  104,  §  20,  24  Stat.  386 
(U.  S.  Comp.  St.  1901,  p.  3169),  under 
which  an  interstate  carrier  voluntarily 
receiving  property  for  transportation 
from  a  point  in  one  state  to  a  point  in 
another  state  is  made  liable  to  the  holder 
of  the  bill  of  lading  for  a  loss  anj'where 
en  route,  in  spite  of  any  agreement  or 
stipulation  to  the  contrary,  with  a  right 
of  recovery  over  against  the  carrier  ac- 
tually causing  the  loss,  since  the  liability 
of  the  receiving  carrier  which  results  in 
such  a  case  is  that  of  a  principal  for  the 
negligence   of   his   own   agents.     Atlantic, 


etc.,  R.  Co.  V.  Riverside  Mills,  219  U.  S. 
186,  55  L.  Ed.  167,  31  S.  Ct.  164,  31  L. 
R.  A.,  N.  S.,  7,  affirming  judgment  168 
Fed.  990;  Louisville,  etc.,  R.  Co.  v.  Scott, 
219  U.  S.  309,  55  L.  Ed.  183,  31  S.  Ct.  171, 
affirming  judgment  118  S.  W.  990,  133 
Ky.   724. 

The  liberty  of  contract  secured  by 
Const.  U.  S.  Amend.  5,  was  not  unconsti- 
tutionally denied  by  the  enactment  by 
congress,  in  the  exercise  of  its  power 
under  the  commerce  clause,  of  the  Car- 
mack  Amendment  (Act  June  29,  1906,  c. 
3591,  §  7,  34  Stat.  593  [U.  S.  Comp.  St. 
Supp.  1909,  p.  11631)  to  Act  Feb.  4,1887, 
c.  104,  §  20,  24  Stat.  379  (U.  S.  Comp. 
St.  1901,  p.  3169),  by  which  an  interstate 
carrier  voluntarily  receiving  property  for 
transportation  from  a  point  in  one  state 
to  a  point  in  another  state  is  made  liable 
to  the  holder  of  the  bill  of  lading  for  a 
loss  anywhere  en  route,  in  spite  of  any 
agreement  or  stipulation  to  the  contrary, 
with  a  right  of  recovery  over  against 
the  carrier  actually  causing  the  loss.  At- 
lantic, etc.,  R.  Co.  V.  Riverside  Mills,  219 
U.  S.  186,  55  L.  Ed.  167,  31  S.  Ct.  164,  31 
L.  R.  A.,  N.  S.,  7,  affirming  judgment  168 
Fed.  990;  Louisville,  etc.,  R.  Co.  v.  Scott, 
319  U.  S.  209,  55  L.  Ed.  183,  31  S.  Ct. 
171,  affirming  judgment  118  S.  W.  990, 
133   Ky.   734. 

32.  Under  Interstate  Commerce  Act — 
Greenwald  v.  Weir,  111  N.  Y.  S.  335,  59 
Misc.   Rep.   431. 

Act  Cong.  June  29,  1906,  c.  3591,  §  7, 
34  Stat.  595  (U.  S.  Comp.  St.  Supp.  1907, 
p.  909),  known  as  the  "Carmack  Amend- 
ment to  the  Interstate  Commerce  Act," 
providing  that  any  common  carrier  re- 
ceiving property  for  interstate  transpor- 
tation shall  be  liable  to  the  holder  of 
the  bill  of  lading  for  any  damage  caused 
by  it  or  any  common  carrier  to  which 
such  property  may  be  delivered,  and  that 
no  contract  shall  exempt  such  carrier 
from  the  liability  imposed,  is  a  valid  reg- 
ulation of  interstate  commerce,  and  does 
not  operate  to  take  private  property  for 
public  purposes.  Louisville,  etc.,  R.  Co. 
V.  Scott,  133  Ky.  734,  118  S.  W.  990,  19 
Am.   &   Eng.   Ann.   Cas.   393. 

The  Act  of  June  29,  1906,  providing  that 
a  carrier  receiving  property  from  a  point 
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§§  3834-3859.   Subjects    of  Regulation— §    3834.   In    General.— The 

commercial  power  of  congress  is  without  limitation.  It  extends  to  every  species 
of  commercial  intercourse  between  the  United  States  and  foreign  nations  and  to 
all  commerce  among  the  several  states.^^  The  power  extends  to  and  embraces 
within  its  control  all  the  subjects  of  that  commerce^*  and  all  persons  engaged 
in  it.^^ 

Power  to  Create  Corporation. — Congress  may  create  corporations  as  ap- 
propriate means  of  executing  its  powers  over,  and  for  the  purpose  of  promoting 
interstate  commerce,  as  for  instance,  a  railroad  corporation. ^^  To  the  same  end 
congress  may  employ  such  a  corporation  created  by  one  of  the  states. S'' 

Means  and  Instruments  of  Commerce. — The  power  of  congress  to  regulate 
interstate  and  foreign  commerce  extends  to  and  embraces  within  its  control  and 
authorizes  appropriate  legislation  with  respect  to  all  the  instrumentalities  and 
means  by  which  that  commerce  may  be  carried  on  or  conducted,^®  and  congress 
has  authority  to  regulate  an  instrumentality  or  agency  employed  in  commerce  be- 
tween the  states,  not  only  when  that  agency  or  instrumentality  extends  through 
two  or  more  states,  but  also  when  it  is  confined  in  an  action  entirely  within  the 
limits  of  a  single  state.-^'^ 

Means  and  Instruments  Invented  Since  Constitution  Adopted. — The 
power  granted  to  congress  to  regulate  commerce  is  not  confined  to  the  instru- 
mentalities of  commerce  known  or  in  use  when  the  constitution  was  adopted,  but 
it  keeps  pace  with  the  progress  of  the  country,  and  adapts  itself  to  the  new 


in  one  state  to  a  point  in  another  can  not 
limit  its  liability  to  its  own  line,  is  not 
unconstitutional  as  infringing  state  sov- 
reignty.  Galveston,  etc.,  R.  Co.  v.  Wal- 
.  lace  (Tex.  Civ.  App.),  117  S.  W.  169. 
A  carrier  receiving  property  for  trans- 
portation from  a  point  in  one  state  to  a 
point  in  another  is  within  Carmack 
Amendment,  June  29,  1906,  §  7,  to  Inter- 
state Commerce  Act  Feb.  4,  1887,  §  20, 
making  it  liable  for  the  loss  en  route, 
notwithstanding  stipulation  to  the  con- 
trary, where  it  accepts  such  shipment 
over  route  selected  by  shipper,  as  to 
which  the  carrier  has  no  established 
through  rate.  Norfolk,  etc.,  R.  Co.  v. 
Dixie  Tobacco  Co.,  228  U.  S.  593,  33  S. 
Ct.  609,  affirming  judgment  111  Va.  813, 
69  S.  E.  1106. 

33.  Subjects  of  regulation. — State  Ton- 
nage Tax  Cases  (U.  S.),  13  Wall.  204,20 
L.  Ed.  370;  Interstate  Commerce  Comm. 
V.  Brimson,  154  U.  S.  447,  38  L.  Ed.  1047, 
14  S.  Ct.  1125;  Schollenberger  v.  Penn- 
sylvania, 171  U.  S.  1,  43  L.  Ed.  49,  18  S. 
Ct.   767. 

34.  Steamship  Co.  v.  Jolifife  (U.  S.),  2 
Wall.  450,  17  L.  Ed.  805;  United  States 
v.  Marigold  (U.  S.),  9  How.  560,  13  L. 
Ed.  257;  Smith  v.  Alabama,  124  U.  S.  465, 
31  E.  Ed.  508,  8  S.  Ct.  564;  Sherlock  v. 
Ailing,   93   U.   S.   99,   23   L.   Ed.   819. 

35.  Persons  engaged  in  commerce. — 
Steamship  Co.  v.  Jolifife  (U.  S.),  3  Wall. 
450,  17  L.  Ed.  805;  Smith  v.  Alabama,  134 
U.  S.  465,  31  L.  Ed.  508,  8  S.  Ct.  564;  Sher- 
lock V.  Ailing,  93   U.   S.  99,  23   E.   Ed.  819. 

36.  Power  to  create  corporation. — Lux- 
ton  V.  North  River  Bridge  Co.,  153  U. 
S.  535,  38  L.  Ed.  808,  14  S.  Ct.  891;  Wil- 
son V.  Shaw,  204  U.  S.  24,  51  L.  Ed.  351, 


37  S.  Ct.  233;  Cherokee  Nation  v.  South- 
ern Kansas  R.  Co.,  135  U.  S.  641,  34  L. 
Ed.  395,  10   S.  Ct.  965. 

37.  Cherokee  Nation  v.  Southern  Kan- 
sas R.  Co.,  135  U.  S.  641,  34  L.  Ed.  295, 
10   S.   Ct.  965. 

38.  Means  and  instruments  of  com- 
merce.— Gloucester  Ferrv  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196,  29'  L.  Ed.  158,  5  S. 
Ct.  826;  Hopkins  v.  United  States,  171  U. 
S.  578,  43  L.  Ed.  290,  19  S.  Ct.  40;  Wel- 
ton  V.  Missouri,  91  U.  S.  375,  33  L.  Ed. 
347;  The  Daniel  Ball  (U.  S.),  10  Wall. 
557,  19  E.  Ed.  999;  Smith  v.  Alabama, 
124  U.  S.  465,  31  L.  Ed.  508,  8  S.  Ct.  564; 
Sherlock  v.  Ailing,  93  U.  S.  99,  23  L.  Ed. 
819;  County  of  Mobile  v.  Kimball,  102 
U.  S.  691,  36  L.  Ed.  338;  Hooper  z;.  Cal- 
ifornia, 155  U.  S.  648,  39  L.  Ed.  397,  15 
S.  Ct.  207;  Veazie  v.  Moor  (U.  S.),  14 
How.  568,  14  l^.  Ed.  545;  Railroad  Co.  z^. 
Fuller  (U.  S.),  17  Wall.  560,  31  L.  Ed. 
730;  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312,  37  L.  Ed.  463,  13  S. 
Ct.  623;  United  States  v.  Knight  Co.,  156 
U.  S.  1,  39  L.  Ed.  335,  15  S.  Ct.  249; 
Northern  Securities  Co.  v.  United  States, 
193  U.  S.  197,  48  L.  Ed.  679,  34  S.  Ct.  436. 

39.  "If  its  authorit}-  does  not  extend  to 
an  agency  in  such  commerce,  when  that 
agency  is  confined  within  the  limits  of  a 
state,  its  entire  authority  over  interstate 
commerce  may  be  defeated.  Several 
agencies  combining,  each  taking  up  the 
commodity  transported  at  the  boundary 
line  at  one  end  of  a  state,  and  leaving  it 
at  the  boundary  line  at  the  other  end,  the 
federal  jurisdiction  would  be  entirely 
ousted,  and  the  constitutional  provision 
would  become  a  dead  letter."  The  Dan- 
iel Ball  (U.  S.),  10  Wall.  557,  19  L.  Ed. 
999. 
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'levelopments  of  time  and  circumstances.  The  power  of  congress  extends  from 
the  horse  with  its  rider  to  the  stage  coach,  from  the  sailing  vessel  to  the  steam- 
boat, from  the  coach  and  the  steamboat  to  the  railroad,  and  from  the  railroad  to 
the  telegraph,  as  these  new  agencies  are  successively  brought  into  use  to  meet 
the  demands  of  increasing  population  and  wealth.  It  was  intended  for  the  gov- 
ernment of  the  business  to  which  it  relates,  at  all  times  and  under  all  circum- 
stances. As  it  was  intrusted  to  the  general  government  for  the  good  of  the  na- 
tion, it  is  not  only  the  right,  but  the  duty,  of  congress  to  see  to  it  that  inter- 
course among  the  states  and  the  transmission  of  intelligence  are  not  obstructed 
or  unnecessarly  encumbered  by  state  legislation.*"  The  language  of  the  grant  of 
power  to  congress  to  regulate  foreign  and  interstate  commerce  makes  no  ref- 
erence to  the  instrumentalities  or  agencies  by  which  such  commerce  may  be  car- 
ried on;  it  is  general,  and  includes  alike  commerce  by  whomsoever  carried  on, 
Avhether  by  individuals,* ^  partnerships,  associations,*^  or  corporations. *8 


40.  Means  and  instruments  invented 
since  constitution  adopted.  —  Pensacola 
Tel.  Co.  V.  Western  Union  Tel.  Co.,  96 
U.  S.  1,  34  L.  Ed.  708. 

Up  to  a  recent  date  commerce,  both 
interstate  and  international,  was  mainly 
by  water,  and  it  is  not  strange  that  both 
the  legislation  of  congress  and  the  cases 
in  the  courts  have  been  principally  con- 
cerned therewith.  The  fact  that  in  re- 
cent years  interstate  commerce  has  come 
mainly  to  be  carried  on  by  railroads  and 
over  artificial  highways  has  in  no  man- 
ner narrowed  the  scope  of  the  constitu- 
tional provision,  or  abridged  the  power 
of  congress  over  such  commerce.  On 
the  contrary,  the  same  fullness  of  con- 
trol exists  in  the  one  case  as  in  the  other, 
and  the  same  power  to  remove  obstruc- 
tions from  the  one  as  from  the  other. 
Constitutional  provisions  do  not  change, 
but  their  operation  extends  to  new  mat- 
ters as  the  modes  of  business  and  the 
habits  of  life  of  the  people  vary  with  each 
succeeding  generation.  The  law  of  the 
common  carrier  is  the  same  today  as 
when  transportation  on  land  was  by 
coach  and  wagon,  and  on  water  by  canal 
boat  and  sailing  vessel,  yet  in  its  actual 
operation  it  touches  and  regulates  trans- 
portation by  modes  then  unknown,  the 
railroad  train  and  the  steamship.  Just  so 
is  it  with  the  grant  to  the  national  gov- 
ernment of  power  over  interstate  com- 
merce. The  constitution  has  not  changed. 
The  power  is  the  same.  But  it  operates  to- 
day upon  modes  of  interstate  commerce 
unknown  to  the  fathers,  and  it  will  oper- 
ate with  equal  force  upon  any  new  modes 
of  such  commerce  which  the  future  may 
develop.  In  re  Debs,  158  U.  S.  564,  39 
L.   Ed.  ]09S,  15  S.  Ct.  900. 

41.  Commerce  carried  on  by  individ- 
uals.—Paul  V.  Virginia'  (U.  S.),  8  Wall. 
168,  19  L.  Ed.  357;  Gloucester  Ferry  Co. 
■V.  Pennsylvania,  114  U.  S.  196,  39  L.  Ed. 
158,  5  S.  Ct.  836;  Welton  v.  Missouri,  91 
U.  S.  375,  33  L.  Ed.  347;  County  of  Mo- 
bile V.  Kimball,  103  U.  S.  691,  36  L.  Ed. 
338;  Philadelphia,  etc..  Steamship  Co.  v. 
Pennsylvania,    133    U.    S.    336,    30    L.    Ed. 


1300,  7  S.  Ct.  1118;  Luxton  v.  North 
River  Bridge  Co.,  153  U.  S.  535,  38  L. 
Ed.  808,  14  S.  Ct.  891;  Wilson  v.  Shaw, 
204  U.   S.  34,  51  L.  Ed.  351,  37  S.   Ct.  333. 

42.  Partnerships      and     associations 

Paul  V.  Virginia  (U.  S.),  8  Wall.  168,  19 
L.  Ed.  357. 

43.  Paul  V.  Virginia  (U.  S.),  8  Wall. 
168,  19  L.  Ed.  357;  Gloucester  Ferrv  Co. 
V.  Pennsylvania,  114  U.  S.  196,  29  L.  Ed. 
158,  5  S.  Ct.  826;  Welton  v.  Missouri, 
91  U.  S.  275,  23  L.  Ed.  347;  County  of 
Mobile  V.  Kimball,  103  U.  S.  691,  36  L. 
Ed.  238;  Philadelphia,  etc.,  Steamship 
Co.  V.  Pennsylvania,  122  U.  S.  326,  30  L. 
Ed.  1300,  7  S.   Ct.  1118. 

"At  the  time  of  the  formation  of  the 
constitution  a  large  part  of  the  com- 
merce of  the  world  was  carried  on  by 
corporations.  The  East  India  Company, 
the  Hudson's  Bay  Company,  the  Ham- 
burgh Company,  the  Levant  Company, 
and  the  Virginia  Company,  may  be  named 
among  the  many  corporations  then  in 
existence  which  acquired,  from  the  ex- 
tent of  their  operations,  celebrity 
throughout  the  commercial  world.  This 
state  of  facts  forbids  the  supposition  that 
it  was  intended  in  the  grant  of  power  to 
congress  to  exclude  from  its  control  the 
commerce  of  corporations.  The  language 
of  the  grant  makes  no  reference  to  the 
instrumentalities  by  which  commerce 
may  be  carried  on;  it  is  general,  and  in- 
cludes alike  commerce  by  individuals, 
partnerships,  associations,  and  corpora- 
tions." Paul  V.  Virginia  (U.  S.),  8  Wall. 
168,  19  L.  Ed.  357.  See,  also,  Glouces- 
ter Ferry  Co.  v.  Pennsylvania,  114  U.  S- 
196,  29  L.  Ed.  158,  5  S.  Ct.  826;  Philadel- 
phia, etc..  Steamship  Co.  v.  Pennsylvania, 
132  U.  S.  326,  30  L.  Ed.  1300,  7  S.  Ct. 
1118. 

"At  the  present  day,  nearly  all  enter- 
prises of  a  commercial  character,  requir- 
ing for  their  successful  management  large 
expenditures  of  money,  are  conducted  by 
corporations.  The  usual  means  of  trans- 
portation on  the  public  waters,  where  ex- 
pedition is  desired,  are  vessels  propelled 
by    steam;    and   the    ownership    of   a   line 
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§  3835.  Corporations  in  General. — The  power  conferred  upon  congress 
to  regulate  commerce  includes  as  well  commerce  carried  on  by  corporations  as 
commerce  carried  on  by  individuals.**  Franchises  of  a  corporation  chartered  by  a 
state,  so  far  as  they  involve  questions  of  interstate  commerce,  must  always  be 
exercised  in  subordination  to  the  power  of  congress  to  regulate  such  commerce.**' 

§§  3836-3851.  Railroads— §  3836.  In  General.— Railroad  companies 
engaged  in  the  transportation  of  passengers  and  freight  among  the  states  and  be- 
tween the  United  States  and  foreign  countries,  are  instruments  of  interstate  and 
foreign  commerce,  and  their  business  is  such  commerce  itself.  Therefore  such 
companies  and  the  railroads  they  operate  are  subject  to  regulation  by  congress. *''■ 
By  the  act  of  June  15,  1866,  ch.  124,  congress,  for  the  declared  purpose  of  facih- 
tating  commerce  among  the  several  states,  and  the  postal  and  military  communi- 
cations of  the  United  States,  authorized  every  railroad  company  in  the  United 
States,  whose  road  is  operated  by  steam,  to  carry  upon  and  over  its  road  boats, 
bridges  and  ferries,  all  passengers,  troops,  government  supplies,  mails,  freight, 
and  property,  on  their  way  from  one  state  to  another,  and  to  receive  compensa- 
tion therefor,  and  to-  connect  with  roads  of  other  states  so  as  to  form  continuous 


of  such  vessels  generally  requires  an  ex- 
penditure exceeding  the  resources  of  sin- 
gle individuals.  Except  in  rare  instances, 
it  is,  only  by  associated  capital  furnished 
by  persons  united  in  corporations,  that 
the  requisite  means  are  provided  for  such 
expenditures,"  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  29  L.  Ed. 
158,  5  S.   Ct.  826. 

44.  Corporations. — The  language  of  the 
grant  makes  no  reference  to  the  in- 
strumentalities by  which  commerce  may 
be  carried  on;  it  is  general,  and  includes 
alike  commerce  by  individuals,  partner- 
ships, associations,  and  corporations. 
Paul  V.  Virginia  (U.  S.),  8  Wall.  168,  19 
L.  Ed.  357;  Pensacola  Tel.  Co.  v.  West- 
ern Union  Tel.  Co.,  96  U.  S.  1,  24  L.  Ed. 
708;  Philadelphia  Fire  Ass'n  v.  New 
York,  ]]9  U.  S.  110,  30  L.  Ed.  342,  7  S. 
Ct.   108. 

45.  "In  respect  to  this  the  general  gov- 
ernment may  also  assert  a  sovereign  au- 
thority to  ascertain  whether  such  fran- 
chises have  been  exercised  in  a'  lawful 
manner,  with  due  regard  to  its  own 
laws.  Being  subject  to  this  dual  sover- 
eignty, the  general  government  posses- 
ses the  same  right  to  see  that  its  own 
laws  are  respected  as  the  state  would 
have  with  respect  to  the  special  franchises 
vested  in  it  by  the  laws  of  the  state.  The 
powers  of  the  general  (government  in 
this  particular  in  the  vindication  of  its 
own  laws,  are  the  same  as  if  the  corpo- 
ration had  been  created  by  an  act  of 
congress.  It  is  not  intended  to  intimate, 
however,  that  it  has  a  general  visitorial 
power  over  state  corporations."  Hale  v. 
Henkel,  201  U>.  S.  43,  50  L.  Ed.  652,  26 
S.  Ct.  370. 

46.  Railroads. — Northern  Securities  Co. 
V.  United  States,  193  U.  S.  197,  48  L.  Ed. 
679,  24  S.  Ct.  436;  United  States  v.  Trans- 
Missouri  Freight  Ass'n,  166  U.  S.  290, 
41    L.   Ed.    1007,   17    S.    Ct.   540;    Fargo   v. 


Michigan,  121  U.  S.  230,  30  L.  Ed.  888, 
7  S.  Ct.  857;  Wabash,  etc.,  R.  Co.  v.  Illi- 
nois, 118  U.  S.  557,  30  L.  Ed.  244,  7  S. 
Ct.  4;  United  States  v.  Joint  Traffic 
Ass'n,  171  U.  S.  505,  43  L.  Ed.  259,  19  S. 
Ct.  25;  Case  of  the  State  Freight  Tax 
(U.  S.),  15  Wall.  232,  21  L.  Ed.  146;  Tel- 
egraph Co.  V.  Texas,  105  U.  S.  460,  26  L. 
Ed.  1067.  See,  also,  Cherokee  Nation  v. 
Southern  Kansas  R.  Co.,  135  U.  S.  641, 
34  L.  Ed.  395,  10  S.  Ct.  965;  Chicago,  etc., 
R.  Co.  V.  Pullman  Southern  Car  Co.,  139 
U.  S.  79,  35  L.  Ed.  97,  11  S.  Ct.  490;  In- 
terstate Commerce  Comm.  v.  Brimson, 
154  U.,  S.  447,  38  L.  Ed.  1047,  14  S.  Ct. 
1125;  Smyth  v.  Ames,  169  U.  S.  466,  42 
L.  Ed.  819,  18  S.  Ct.  418;  Lake  Shore, 
etc.,  R.  Co.  V.  Ohio,  173  U.  S.  285,  43  L. 
Ed.   702,   19   S.   Ct.   465. 

When  such  railroad  carriers,  in  the  ex- 
ercise of  public  franchises,  engage  in  the 
transportation  of  passengers  and  freight 
among  the  states,  they  become — even  if 
they  be  state  corporations — subject  to 
such  rules  as  congress  may  lawfully  es- 
tablish for  the  conduct  of  interstate  com- 
merce. Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  48  L.  Ed.  679,  34 
S.   Ct.   436. 

Among  the  instruments  and  agents  to 
which  the  power  extends  are  the  rail- 
roads over  which  the  transportation 
from  one  state  to  another  is  conducted, 
the  engines  and  cars  by  which  such 
transportation  is  effected,  and  all  who 
are  in  anywise  engaged  in  such  trans- 
portation, whether  as  common  carriers  or 
as  their  employees.  Mondou  v.  New 
York,  etc.,  R.  Co.,  223  U.  S.  1,  56  E.  Ed. 
327,  32  S.  Ct.  169,  38  L.  R.  A.,  N.  S.,  44. 
See,  also.  Interstate  Com^merce  Comm. 
V.  ininois  Cent.  R.  Co.,  215  U.  S.  452,  54 
L.  Ed.  280,  30  S.  Ct.  155;  Interstate  Com- 
merce Comm.  V.  Chicago,  etc.,  R.  Co., 
215  U.  S.  479,  54  L.  Ed.  291,  30  S.  Ct.  163; 
Chicago,  etc.,  R.  Co.  v.  Arkansas,  319  U. 
S.  453,   55   L.   Ed.  390,  31  S.   Ct.   275. 
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lines  for  the  transportation  of  the  same  to  the  place  of  destination.*'^  This  act 
was  passed  under  the  power  vested  in  congress  to  regulate  commerce  among  the 
several  states,  and  was  designed  to  remove  trammels  upon  transportation  between 
different  states,  which  previously  existed,  and  to  prevent  the  creation  of  such 
trammels  in  the  future.*®  Congress  has,  by  the  act  of  February  4,  1887,  com- 
monly known  as  the  interstate  commerce  act,  and  amendments  thereto,  assumed 
the  regulation  and  control  of  the  interstate  railway  traffic  of  the  United  States. 
The  principles  of  the  common  law  are  operative  upon  all  interstate  commercial 
transactions  except  so  far  as  they  are  modified  by  congressional  enactment.** 
Therefore,  prior  to  legislation  by  congress  on  the  subject,  the  interstate  railway 
traffic  of  the  country  was  regulated  by  the  principles  of  common  law  applicable 
to  common  carriers. ^^ 


47.  Act  of  Tune  15,  1866,  ch.  124,  14 
Stat.  66;  Rev.  Stat.,  §  5258.  In  re  Debs, 
158  U.  S.  564,  39  L.  Ed.  1092,  15  S.  Ct. 
900;  Railroad  Co.  v.  Richmond  (U.  S.), 
19  Wall.  584,  22  L.  Ed.  173;  Missouri, 
etc.,  R.  Co.  V.  Haber,  169  U.  S.  613,  42 
L.  Ed.  878.  18  S.  Ct.  488;  Illinois  Cent. 
R.  Co.  V.  Illinois,  163  U.  S.  142,  41  L. 
Ed.  107,  16  S.  Ct.  1096;  Railroad  Co.  v. 
Fuller  (U.  S.),  17  Wall.  560,  21  L.  Ed. 
710;  Gulf,  etc.,  R.  Co.  v.  Hefley,  158  U. 
S.  98,  39  L.  Ed.  910,  15  S.  Ct.  803;  Bow- 
man V.  Chicago,  etc.,  R.  Co.,  125  U.  S. 
465,    31    L.    Ed.    700,   8    S.    Ct.    689,    1062. 

In  Illinois  Cent.  R.  Co.  v.  Illinois,  163 
U.  S.  142,  41  L.  Ed.  107,  16  S.  Ct.  1096, 
the  court  stated  that  the  act  of  1866  au- 
thorized every  railroad  company  em- 
braced within  the  act  "to  connect,  in  any 
state  authorizing  it  to  do  so,  with  roads 
of  other  states,  so  as  to  form  continuous 
lines    of  transportation." 

By  the  statute  of  Illinois  of  February 
2,  1855,  all  railroad  corporations  of  the 
state  were  empowered  to  make  contracts 
with  each  other,  and  with  railroad  cor- 
porations of  other  states,  for  leasing,  or 
running,  or  connecting  their  railroads; 
and  by  the  statute  of  Illinois  of  February 
25,  1867,  railroads  terminating  at  a  point 
at  which  there  was  a  railroad  bridge  on 
a  line  of  continuous  railroad  thorough- 
fare were  required  to  be  connected  by 
rail,  as  to  make  "an  uninterrupted  com- 
munication over  such  railroads  and  bridge 
as  public  thoroughfares."  By  the  acts  of 
congress  of  December  17,  1872,  c.  4,  and 
February  14,  1883,  c.  44,  bridges  were  au- 
thorized to  be  built  across  the  Ohio  River 
by  any  person  or  corporation,  having 
lawful  authority  therefor,  and  with  the 
approval  of  the  secretary  of  war;  and 
were  declared  to  be  lawful  structures 
and  post  routes  for  the  transmission  of 
the  mails  and  the  troops  and  munitions 
of  war  of  the  United  States.  17  Stat. 
398;  22  Stat.  414.  The  bridge  across  the 
Ohio  river  from  the  Kentucky  shore  to 
the  Illinois  shore,  opposite  the  city  of 
Cairo  in  Illinois,  having  been  constructed 
by  a  lawful  authority,  and  as  permitted 
by  congress,  the  Illinois  Central  Railroad 
Company  had  the  right,  under  the  acts 
of  congress  and  the  statute  of  Illinois,  to 


connect  its  roads  with  that  bridge,  and  to 
run  its  scmthward  bound  trains  over  that 
bridge  as  part  of  a  system  of  interstate 
communication.  Illinois  Cent.  R.  Co.  v. 
Illinois,  163  U.  S.  142,  41  L.  Ed.  107,  16 
S.   Ct.   1096. 

48.  Bowman  v.  Chicago,  etc.,  R.  Co., 
125  U.  S.  465,  31  L.  Ed.  700,  8  S.  Ct.  689, 
1062;  Railroad  Co.  v.  Richmond  (U.  S.), 
19  Wall.  584,  22  L.  Ed.  173;  In  re  Debs, 
158  U.  S.  564,  39  L.  Ed.  1092,  15  S.  Ct.  900. 

49.  Common-law  principles  applicable. 
—Western  Union  Tel.  Co.  v.  Call  Pub. 
Co.,  181  U.  S.  92,  45  L.  Ed.  765,  21  S. 
Ct.   561. 

50.  Application  to  interstate  railway 
traffic. — Western  Union  Tel.  Co.  v.  Call 
Pub.  Co.,  181  U.  S.  92,  45  L.  Ed.  765,  21 
S.  Ct.  561;  Interstate  Commerce  Comm. 
V.  Baltimore,  etc.,  R.  Co.,  145  U.  S.  263, 
36    L.    Ed.    699,    12    S.    Ct.    844. 

"In  Bank  v.  Adams  Exp.  Co.,  93  U.  S. 
174,  23  L.  Ed.  872,  the  express  companies 
received  at  New  Orleans  certain  pack- 
ages for  delivery  at  Louisville.  These 
were  interstate  shipments.  In  the  course 
of  transit  the  packages  were  destroyed 
by  fire,  and  actions  were  brought  to  re- 
cover the  value  thereof.  The  companies 
defended  on  the  ground  of  exemption 
from  liability  created  by  the  contract  un- 
der which  they  transported  the  packages. 
Mr.  Justice  Strong,  delivering  the  opin- 
ion of  the  court,  after  describing  the  busi- 
ness in  which  the  companies  were  en- 
gaged, said:  'Such  being  the  business 
and  occupation  of  the  defendants,  they 
are  to  be  regarded  as  common  carriers, 
and,  in  the  absence  of  stipulations  to  the 
contrary,  subject  to  all  the  legal  respon- 
sibilities of  such  carriers.'  And  then 
proceeded  to  show  that  they  could  not 
avail  themselves  of  the  exemption 
claimed  by  virtue  of  the  clauses  in  the 
contract.  The  whole  argument  of  the 
opinion  proceeds  upon  the  assumption 
that  the  common-law  riile  in  respect  to 
common  carriers  controlled."  Western 
Union  Tel.  Co.  v.  Call  Pub.  Co.,  181  U. 
b.   92,   45   L.   Ed.   765,   21   S.   Ct.   561. 

In  the  absence  of  congressional  action 
the  power  of  interstate  carriers  to  charge 
for  their  services  is  restricted  by  the 
principles    of   the   common   law   requiring 
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Tracks,  Switches,  etc. — In  the  case  of  railroads,  the  tracks,  terminals, 
switches,  stations,  cars,  engines,  appliances,  and  the  methods  of  operation  are  all, 
when  employed  as  component  parts  of  a  general  system  engaged  in  interstate 
traffic,  instrumentalities  of  interstate  commerce,  within  the  scope  of  congressional 
legislation. 51 

Ownership  of  Cars,  etc. — It  is  not  necessary  that  a  railroad  should  actually 
own  cars  in  order  to  be  a  common  carrier  engaged  in  interstate  commerce;  but 
it  is  sufficient  if  it  owns  and  controls  one  of  the  instrumentalities  essential  in 
carrying  on  trade  and  commerce  between  different  points. ^^ 

§  3837.  Power  of  Congress  to  Construct  Railroad. — Congress  has  au- 
thority, in  the  exercise  of  its  power  to  regulate  commerce  among  the  several 
states,  to  construct,  or  authorize  individuals  or  corporations  to  construct  railroads 
across  the  states  and  territories  of  the  United  States.  This  power  is  essential  to 
the  complete  control  and  regulation  of  interstate  commerce.  Without  such  power, 
congress  would  be  without  authority  to  regulate  one  of  the  most  important  ad- 
juncts of  commerce. ^^     Congress,  for  the  purpose  of  facilitating  interstate  rail- 


such  charges  to  be  reasonable.  Western 
Union  Tel.  Co.  v.  Call  Pub.  Co.,  181  U. 
S.   92,   45   Iv.   Ed.   765,   21   S.   Ct.   561. 

Principle  applied  in  a  case  of  a  tele- 
graph company  engaged  in  interstate 
commerce.  Western  Union  Tel.  Co.  v. 
Call  Pub.  Co.,  181  U.  S.  93,  45  L.  Ed. 
765,  21  S.   Ct.  561. 

51.  Tracks,  switches,  etc. — McNamara 
■V.  Washington  Terminal  Co.,  37  App.  D. 
C.  384. 

52.  Ownership  of  cars,  etc. — McNamara 
V.  Washington  Terminal  Co.,  37  App.  D. 
C.   384. 

53.  Construction  of  railroads. — Califor- 
nia V.  Central  Pac.  R.  Co.,  127  U.  S.  1,  33 
L.  Ed.  150,  38  S.  Ct.  1073;  Cherokee  Na- 
tion V.  Southern  Kansas  R.  Co.,  135  U. 
S.  641,  34  L.  Ed.  395,  10  S.  Cl.  965;  Lux- 
ton  V.  North  River  Bridge  Co.,  153  U. 
S.  525,  38  L.  Ed.  SOB,  14  S.  Ct.  891.  See, 
also.  United  States  v.  Union  Pac.  R.  Co., 
160  U.  S.  1,  40  L.  Ed.  319,  16  S.  Ct.  190; 
Wilson  V.  Shaw,  304  U.  S.  24,  51  L.  Ed. 
351,    27    S.    Ct.    333. 

For  the  purpose  of  the  construction  of 
railroads  traversing  the  states  as  well  as 
the  territories,  congress  may  employ  the 
agency  of  state  as  well  as  federal  cor- 
porations. California  v.  Central  Pac.  R. 
Co.,  127  U.  S.  1,  33  L.  Ed.  150,  38  S.  Ct. 
1073;  Cherokee  Nation  v.  Southern  Kan- 
sas R.  Co.,  135  U.  S.  641,  34  L.  Ed.  295, 
10  S.  Ct.  965;  Luxton  v.  North  River 
Bridge  Co.,  153  U.  S.  525,  38  L.  Ed.  808, 
14  S.  Ct.  891.  See,  also,  Pacific  R.  Re- 
moval Cases,  115  U.  S.  1,  39  L.  Ed.  319, 
5  S.  Ct.  1113. 

The  original  Kansas  Pacific  R.  R.  Com- 
pany was  authorized  by  §  9  of  the  Pa- 
cific Railroad  act  of  July  1,  1862,  to  ex- 
tend its  road  into  the  state  of  Missouri — 
that  is,  "to  construct  a  railroad  and  tele- 
graph line  from  the  Missouri  River,  at 
the  mouth  of  the  Kansas  River,  on  the 
south  side  thereof  (which  is  in  the  state 
of  Missouri),  so  as  to  connect  with  the 
Pacific  Railroad  of  Missouri,  to  the  afore- 
said point   on   the   one  hundred   meridian 


of  longitude,''  namely,  the  point  where 
the  Union  Pacific  was  to  commence. 
This  provision  looked  to  the  establish- 
ment of  a  continuous  line  of  railroad 
from  the  Mississippi  River,  at  St.  Louis 
(the  eastern  terminus  of  the  Pacific  Rail- 
road of  Missouri),  to  the  Pacific  Ocean. 
The  power  assumed  by  congress  in  giv- 
ing this  authority  to  the  Kansas  company 
was,  undoubtedly,  assumed  to  be  within 
the  power  "to  regulate  commerce  among 
the  several  states,"  and,  although  by  an 
act  of  the  legislature  of  Missouri,  passed 
in  February,  1865,  the  consent  of  that 
state  was  also  given  to  the  extension  of 
the  road  into  its  territory,  and  to  its 
connection  with  the  Missouri  road,  the 
fact  remains  that  the  company  claimed 
and  assumed  to  exercise  its  powers  un- 
der the  act  of  congress,  as  well  as  by 
the  consent  of  the  legislature  of  Mis- 
souri. So  that  the  right  of  appropriating 
the  very  property  in  question  in  this  case 
was  claimed  under  authority  of  an  act 
of  congress.  Pacific  R.  Removal  Cases, 
115  U  S.  1,  29  L.  Ed.  319,  5  S.  Ct.  1113. 

Congress,  in  the  act  of  September  20, 
1850,  c.  61,  granted  a  right  of  way,  and 
sections  of  the  public  lands,  to  the  state 
of  Illinois,  to  aid  in  the  construction  of 
a  railroad  in  that  state  from  the  south- 
ern termination  of  the  Illinois  and  Mich- 
igan Canal  "to  a  point  at  or  near  the 
junction  of  the  Ohio  and  Mississippi 
Rivers,"  with  branches  to  Chicago  and 
Dubuque,  "to  be  and  remain  a  public  high- 
way, for  the  use  of  the  government  of 
the  United  States,  free  from  toll  or  other 
charge  upon  the  transportation  of  any 
property  or  troops  of  the  United  States," 
and  on  which  the  United  States  mail 
should  "at  all  times  be  transported,  un- 
der the  direction  of  the  post  office  de- 
partment, at  such  price  as  the  congress 
may  by  law  direct;"  and,  in  order  "to  aid 
in  the  construction  of  said  Central  Rail- 
road," made  like  grants  to  the  states  of 
Alabama  and  Mississippi,  respectively, 
for  the  purpose  of  aiding  in  the  construe- 
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way  transportation  has  authorized  the  construction  of  bridges  over  navigable 
waters. s* 

§§  3838-3846.  Safety  of  Persons  and  Property— §  3838.  In  Gen- 
eral.— The  power  of  congress  to  regulate  interstate  commerce  is  plenary,  and 
competently  may  be  exerted  to  secure  the  safety  of  the  persons  and  property 
transported  therein,  and  of  those  who  are  employed  in  such  transportation,  no 
matter  what  may  be  the  source  of  the  dangers  which  threaten  it ;  and  it  is  no  ob- 
jection to  such  an  exertion  of  this  power  that  the  dangers  intended  to  be  avoided 
arise,  in  whole  or  in  part,  out  of  matters  connected  with  intrastate  commerce.^^ 

§§  3839-3846.   Rolling  Stock  and  Equipment— §    3839.   In  General. 

— Among  the  instruments  and  agents  to  which  the  power  extends  are  the  rail- 
roads over  which  transportation  from  one  state  to  another  is  conducted,  the  en- 
gines and  cars  by  which  such  transportation  is  affgcted,  and  all  who  are  in  any- 
wise engaged  in  such  transportation,  whether  as  common  carriers  or  as  their  em- 
ployees.s*  Commerce,  in  the  constitutional  sense,  includes  the  instrumentalities 
by  which  commerce  is  carried  on,  and  extends  to  the  equipment  of  a  railroad  en- 
gaged in  interstate  commerce,  including  the  coal  cars  owned  by  a  railroad  com- 
pany engaged  in  interstate  commerce,  in  which  it  receives  from  the  tipple  of  the 
coal  mines  along  its  lines  coal  purchased  by  it  and  used  solely  for  its  own  fuel  pur- 
poses.*'' Congress,  in  its  discretion,  may  take  entire  charge  of  the  whole  sub- 
ject of  the  equipment  of  interstate  cars,  and  establish  such  regulations  as  are  nec- 
essary and  proper  for  the  protection  of  those  engaged  in  interstate  commerce.^^ 

§§  3840-3844.  Safety  Appliance  Act— §  3840.  In  General— Con- 
gress has  the  power,  under  the  commerce  clause  of  the  federal  constitution,  to  re- 
quire, as  it  did  in  the  Safety  Appliance  Act,^®  that  all  locomotives,  cars,  and  simi- 


tion  of  a  railroad  from  the  city  of  Mo- 
bile "to  a  point  near  the  month  of  the 
Ohio  River."  9  Stat.  466.  The  manifest 
purpose  of  congress  was  to  establish  a 
railroad  in  the  centre  of  the  continent, 
connecting  the  waters  of  the  Great  Lakes 
with  those  of  the  Gulf  of  Mexico,  for  the 
benefit  of  interstate  commerce,  as  well  as 
of  the  military  and  postal  departments  of 
the  government  of  the  United  States.  Il- 
linois Cent.  R.  Co.  v.  Illinois,  163  U.  S. 
142,   41   L.   Ed.   107,   16  S.   Ct.   1096. 

54.  Construction  of  bridges. — By  the 
act  of  July  25,  1866,  congress  authorized 
the  construction  of  bridges  over  the  nav- 
igable waters  of  the  Mi>sissippi  River. 
Bowman  v.  Chicago,  etc.,  R.  Co.,  12.5  U. 
S.  465,  31   L.   Ed.  700,  8  S.  Ct.  689,  1062. 

By  the  acts  of  congress  of  December 
17,  1872,  c.  4,  and  February  14,  1883,  c. 
44,  bridges  were  authorized  to  be  built 
across  the  Ohio  river  by  any  person  or 
corporation,  having  lawful  authority 
therefor,  and  with  the  approval  of  the 
secretary  of  war;  and  were  declared  to 
be  lawful  structures  and  post  routes  for 
the  transmission  of  the  mails  and  the 
troops  and  munitions  of  war  of  the  United 
States.  17  Stat.  398;  22  Stat.  414.  Illinois 
Cent.  R.  Co.  v.  Illinois,  163  U.  S.  142,  41 
L.   Ed.   107,   16   S.   Ct.   ]096. 

55.  Safety  of  persons  and  property. — 
Southern  R.  Co.  v.  United  States,  222  U. 
S.  20,  56  L.  Ed.  72,  32  S.  Ct.  2;  Mondou 
V.  New  York,  etc.,  R.  Co.,  223  U.  S.  1,56 


L.  Ed.  327,  32  S.  Ct.  169,  38  L.  R.  A.,  N. 
S.,  44. 

By  virtue  of  its  power  to  regulate  in- 
terstate and  foreign  commerce,  congres.= 
may  enact  laws  for  the  safeguarding  of 
the  persons  and  property  that  are  trans- 
ported in  that  commerce,  and  of  those 
who  are  employed  in  transporting  them. 
Baltimore,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Coinm.,  221  U.  S.  612.  55  L.  Ed. 
878.  31  S.  Ct.  621;  Johnson  v.  Southern 
Pac.  Co.,  196  U.  S.  i,  49  L.  Ed.  363,  25  S. 
Ct.  158;  Adair  v.  United  States,  208  U.S. 
161,  52  L.  Ed.  436,  28  S.  Ct.  377,  13  Am. 
&  Eng.  Ann.  Cas.  764;  St.  Louis,  etc.,  R. 
Co.  V.  Taylor,  210  U.  S.  281,  53  L.  Ed. 
1061,  28  S.  Ct.  616;  Chicago,  etc.,  R.  Co. 
V.  United  States,  220  U.  S.  559,  55  L.  Ed. 
582,  31  S.  Ct.  612. 

58.  Rolling  stock  and  equipment. — 
Mondou  V.  New  York,  etc.,  R.  Co.,  333  U. 
S.  1,  56  L.  Ed.  337,  32  S.  Ct.  169,  38  L.  R. 
A.,  N.  S.,  44. 

57.  Interstate  Commerce  Comm.  v.  Illi- 
nois Cent.  R.  Co.,  215  U.  S.  453,  54  L- 
Ed.  280,  30  S.  Ct.  155;  Interstate  Com- 
merce Comm.  V.  Chicago,  etc.,  R.  Co., 
315  U.  S.  479,  54  L.  Ed.  391,  30  S.   Ct.  163. 

58.  Chicago,  etc.,  R.  Co.  v.  Arkansas, 
219  U.  S.  453,  55  L.  Ed.  290,  31  S.   Ct.  375. 

59.  Safety  Appliance  Act. — Act  of  March 
2.  1893.  c.  196,  37  Stat.  531  (U.  S.  Comp. 
St.  1901,  p.  3174),  as  amended  by  Act 
March  2,  1903,  c.  976,  32  Stat.  943  (U.  S. 
Comp.    St.   Supp.   1909,   p.   1143). 

Act  March  2,   1893,   c.  196,   27   Stat.  531 
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lar  vehicles  used  on  any  railway  engaged  in  interstate  commerce  shall  be  equipped 
with  certain  designated  safety  appliances,  regardless  of  whether  such  vehicles  are 
used  in  moving  intrastate^  or  interstate  traffic^"  This  is  so,  not  because  congress 
possesses  any  power  to  regulate  intrastate  commerce  as  such,  but  because  its. 


(U.  S.  Comp.  St.  1901,  p.  3174),  and 
amendments  thereto  (Act  April  1,  1896, 
c.  87,  39  Stat.  85,  and  Act.  March  3,  c.  976, 
33  Stat.  943  [U.  S.  Comp.  St.  Supp.  1907, 
p.  885]),  known  as  the  Safety  Appliance 
Acts,  are 'within  the  power  conferred  on 
congress  under  the  constitution  of  the 
United  States,  art.  1,  §  S,  subd.  3,  relating 
to  the  regulation  of  interstate  commerce. 
United  States  v.  Southern  R.  Co.,  164 
Fed.  347. 

Act  March  3,  1893,  c.  196,  27  Stat.  531 
(U.  S.  Comp.  St.  1901,  p.  3174),  and 
amendments  thereto  (Act  April  1,  1896, 
c.  87,  29  Stat.  85,  and  Act  March  2,  1903, 
c.  976,  32  Stat.  943  [U.  S.  Comp.  St.  Supp. 
1907,  p.  885]),  known  as  the  Safety  Ap- 
pliance Acts,  are  not  a  violation  of  the 
constitution  of  the  United  States,  Amend- 
ment 10,  providing  that  the  powers  not 
delegated  to  the  United  States  by  the 
constitution,  or  prohibited  by  it  to  the 
states,  are  reserved  to  the  States  respect- 
ively, or  to  the  people.  United  States  v. 
Southern  R.  Co.,  164  Fed.  347. 

Congress  has  power,  not  only  under 
the  commerce  clause  of  the  constitution 
to  regulate  interstate  commerce  and  the 
instrumentalities  thereof,  but  also  by  vir- 
tue of  its  police  power  to  provide  for  the 
protection  of  railroad  employees  and  the 
traveling  public  by  prescribing  safeguards 
for  vehicles  used  over  an  interstatehigh- 
way  or  any  portion  thereof;  and  there- 
fore, under  Safety  Appliance  Act  March 
3,  1893,  c.  196,  37  Stat.  531  (U.  S.  Comp. 
St.  1901,  p.  3174),  and  amendments  thereto 
(Act  April  1,  1896,  c.  87,  29  Stat.  85,  and 
Act  March  2,  1903,  c.  976,  33  Stat.  943  [U. 
S.  Comp.  St.  Supp.  1907,  p.  885]),  failure 
to  provide  vehicles  with  the  safety  appli- 
ances required  by  the  acts  is  a  violation 
thereof  when  the  cars  are  operated  over 
any  portion  of  the  highway  though  that 
portion  be  from  a  point  within  a  atate 
to  another  point  within  the  same  state. 
United  States  v.  Southern  R.  Co.,  164 
Fed.  347. 

Where  a  car  is  set  apart  for  intrastate 
traffic  exclusively,  but  is  not  confined  to 
intrastate  trains  on  an  intrastate  line,  the 
fact  that  while  laden  with  intrastate  traf- 
fic it  is  hauled  in  connection  with  inter- 
state cars  on  an  interstate  line  requires  it 
to  be  equipped  with  automatic  couplers 
and  grab  irons,  in  compliance  with  the 
Federal  Safety  Appliance  Act  (Act  March 
3,  1903,  c.  976',  33  Stat.  934  [U.  S.  Comp. 
St.  Supp.  1907,  p.  885]).  Wabash  R.  Co. 
V.  United  States,  168   Fed.  1. 

Amendment  to  Safety  Appliance  Act 
March  3,  1903,  c.  976,  33  Stat.  943  (U.  S. 
Comp.  St.  Supp.  1907,  p.  885),  requiring 
regulations  as  to  safety  appliances  to  ap- 


ply to  all  trains  and  cars  used  in  inter- 
state commerce,  applies  to  all  cars  and 
trains  operated  for  interstate  commerce 
over,  an  interstate  highway,  irrespective 
of  whether  they  are  operated  between 
points  situated  in  the  same  state,  whether 
they  are  empty,  or  whether  the  traffic 
carrier  is  intrastate.  Wabash  R.  Co.  v.. 
United  States,  168  Fed.  1. 

The  Safety  Appliance  Act  of  1893  (Act 
March  3,  1893,  c.  196,  27  Stat.  531  [U.  S.. 
Comp.  St.  1901,  p.  3173]),  as  amended  by- 
Act  March  3,  1903,  c.  976,  33  Stat.  943  (U. 
S.  Comp.  St.  Supp.  1907,  p.  885),  applies 
to  a  railroad  which  takes  part  in  the 
transportation  of  articles  of  commerce  on 
any  part  of  the  way  to  their  point  of  final 
destination,  although  operated  wholly 
within  a  single  state,  independently  of 
connecting  lines,  and  without  any  traffic 
arrangement  with  them.  Pacific  Coast  R. 
Co.  V.  United  States,  173  Fed.  448. 

Safety  Appliance  Act  March  3,  1893,  c. 
196,  27  Stat.  531  (U.  S.  Comp.  St.  1901,  p. 
3174),  as  amended  by  Act  March  2,  1903, 
c.  976,  32  Stat.  943  (U.  S.  Comp.  St.  Supp. 
1907,  p.  885),  which  in  terms  applies  to 
"any  common  carrier  engaged  in  inter- 
state commerce  by  railroad,"  is  not  lim- 
ited by  the  provisions  of  the  -Interstate 
Commerce  Act  Feb.  4,  1887,  c.  104,  24 
Stat.  379  (U.  S.  Comp.  St.  1901,  p.  3154), 
which  expressly  apply  only  to  carriers, 
"under  a  common  control,  management, 
or  arrangement  for  a  continuous  carriage 
or  shipment,"  the  two  acts  having  dis- 
tinct purposes  and  providing  remedies 
for  different  evils,  not  being  in  pari  ma- 
teria in  such  sense  that  the  provisions  of 
one  should  control  or  limit  the  other.  Pa- 
cific Coast  R.  Co.  V.  United  States,  173- 
Fed.  448. 

Under  the  Safety  Appliance  Act  (Act 
March  3,  1893,  c.  196,  27  Stat.  531  [U.  S. 
Comp.  St.  1901,  p.  3174]),  requiring  all 
cars  used  in  interstate  traffic  to  be 
equipped  with  automatic  couplers,  as- 
amended  by  Act  March  3,  1903,  c.  976,  32 
Stat.  943  (U.  S.  Comp.  St.  Supp.  1909,  p. 
1143),  extending  the  act  to  all  cars  used, 
in  interstate  commerce  and  all  cars  used 
in  connection  therewith,  a  carrier  of  in- 
terstate commerce  over  an  interstate  rail- 
way is  liable  for  penalty  as  to  all  cars  and 
trains  operated  on  such  railway,  though, 
the  defective  car  is  being  hauled  from 
one  point  to  another  in  the  same  state,, 
provided  that  it  is  part  of  a  train  engaged 
in  interstate  traffic.  United  States  v.  In- 
ternational, etc.,  R.  Co.,  98  C.  C.  A.  392,. 
174  Fed.  638. 

60.  Southern  R.  Co.  v.  United  States, 
222  U.  S.  30,  56  L.  Ed.  73,  33  S.  Ct.  2,  af- 
firming 164  Fed.  347. 
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power  to  regulate  interstate  commerce  is  plenary,  and  competently  may  be  ex- 
erted to  secure  the  safety  of  the  persons  and  property  transported  therein  and  of 
those  who  are  employed  in  such  transportation,  no  matter  what  may  be  the  source 
of  the  dangers  which  threaten  it.  That  is  to  say,  it  is  no  objection  to  such  an 
exertion  of  this  power  that  the  dangers  intended  to  be  avoided  arise,  in  whole  or 
in  part,  out  of  matters  connected  with  intrastate  commerce.®^  For  these  reasons 
it  must  be  held  that  the  original  act,  as  enlarged  by  the  amendatory  one,  is  in- 
tended to  embrace  all  locomotives,  cars,  and  similar  vehicles  used  on  any  railroad 
which  is  highway  of  interstate  commerce.®^ 

Power  to  Impose  Absolute  Liability. — The  power  of  the  legislatcire  to  de- 
clare an  offense  and  to  exclude  the  elements  of  knowledge  and  due  diligence  from 
any  inquiry  as  to  its  commission  can  not  be  questioned.**  Hence  it  was  compe- 
tent for  congress,  in  enacting  the  Safety  Appliance  Acts  of  March  2,  1893,"*  to 
impose  an  absolute  liability  upon  carriers  engaged  ifi  moving  interstate  commerce, 
whose  cars  do  not  satisfy  the  requirements  of  those  acts,  so  that  the  carriers 
whose  cars  do  not  conform  to  the  requirements  of  those  acts  can  not  escape  lia- 
bility by  showing  that  they  exercised  reasonable  care  in  equipping  their  cars  with 
the  required  safety  appliances,  and  that  they  used  due  care  and  diligence  to  keep 
them  in  repair  by  the  usual  inspection.  In  short,  it  was  competent  for  congress  to 
impose  upon  the  carriers  an  absolute  duty  which  is  not  discharged  by  the  exer- 
cise of  reasonable  care  and  diligence."^  An  absolute  duty  to  provide  every  car 
used  in  moving  interstate  traffic  with  automatic  couplers,  and  to  maintain  them  in 
proper  condition  at  all  times  and  under  all  circumstances,  is  imposed  upon  inter- 
state carriers,  which  was  not  discharged  by  properly  equipping  the  car  with  au- 
tomatic couplers,  and  using  due  diligence  to  keep  them  in  good  working  order.*® 

Exclusive  Power  of  Congress. — Congress  having  determined  to  regulate  the 
use  of  cars  running  on  interstate  railroads,  so  as  to  provide  for  the  use  of  certain 


61.  Southern  R.  Co.  v.  United  States, 
222  U.  S.  20,   56  L.  Ed.  72,  32  S.  Ct.  3. 

62.  Southern  R.  Co.  v.  United  States, 
233  U.  S.   20,  56  L.   Ed.  72,  33   S.  Ct.  3. 

Cars  used  in  moving  intrastate  traffic 
on  a  railway  which  is  a  highway  of  inter- 
state commerce  are  comprehended  by  the 
provisions  of  Safety  AppHance  Act  March 
2,  1893,  c.  196,  37  Stat.  531  (U.  S.  Comp. 
St.  1901,  p.  3174),  as  amended  by  Act 
March  3,  1903,  c.  976,  32  Stat.  943  (U.  S. 
Comp.  St.  Supp.  1909,  p.  1143),  declaring, 
inter  alia,  that  its  provisions  and  require- 
ments shall  "apply  to  all  trains,  locomo- 
tives, tenders,  cars,  and  similar  vehicles 
used  on  any  railroad  engaged  in  inter- 
state commerce,  and  in  the  territories  and 
the  District  of  Columbia,  and  to  all  other 
locomotives,  tenders,  cars,  and  similar  ve- 
hicles used  in  connection  therewith." 
Southern  R.  Co.  v.  United  States,  333  U. 
S.  20,  56  L.  Ed.  72,  32  S.  Ct.  2,  affirming 
judgment  164  Fed.  347. 

63.  Excluding  elements  of  knowledge, 
due  diligence,  etc. — Chicago,  etc.,  R.  Co. 
V.  United  States,  230  U.  S.  559,  55  L.  Ed. 
583,  31  S.  Ct.  612. 

64.  27  Stat,  at  L.  531,  chap.  196,  U.  S. 
Comp.  Stat.  1901,  April  1,  1896  (29  Stat, 
at  L.  85,  c.  87,  U.  S.  Comp.  Stat.  1901,  p. 
3175,  and  March  3,  1903  (33  Stat,  at  L. 
943,  chap.  976,  U.  S.  Comp.  Stat.  1909,  p. 
1143). 

65.  Chicago,  etc.,  R.  Co.  v.  United 
States,    320   U.    S.   559,    55   L.   Ed.   583,   81 


S.  Ct.  612,  following  St.  Louis,  etc.,  R. 
Co.  V.  Taylor,  210  U.  S.  281,  53  L.  Ed. 
1061,  38   S.  Ct.  616. 

On  this  point  the  court  says:  "We have 
nothing  to  do  but  to  ascertain  and  de- 
clare the  meaning  of  a  few  simple  words 
in  which  the  duty  is  described.  It  is  en- 
acted that  'no  cars,  either  loaded  or  un- 
loaded, shall  be  used  in  interstate  traffic 
which  do  not  comply  with  the  standard.' 
There  is  no  escape  from  the  meaning  of 
these  words.  Explanation  can  not  clar- 
ify them,  and  ought  not  to  be  employed 
to  confuse  them  or  lessen  their  signifi- 
cance. The  obvious  purpose  of  the  legis- 
lature was  to  supplant  the  qualified  duty 
or  the  common  law  with  an  absolute 
duty,  deemed  by  it  more  just.  If  the 
railroad  does,  in  point  of  fact,  use  cars 
which  do  not  comply  with  the  standard, 
it  violates  the  plain  prohibitions  of  the 
law,  and  there  arises  from  that  violation 
the  liability  to  make  compensation  to  one 
who  is  injured  by  it."  St.  Louis,  etc.,  R. 
Co.  V.  Taylor,  210  U.  S.  281,  52  L.  Ed. 
1061,  28  S.  Ct.  616. 

66.  The  statute  imposed  on  the  carrier 
an  absolute  duty  to  provide  its  cars,  when 
moving  interstate  traffic,  with  the  required 
couplers,  and  keep  them  in  proper  condi- 
tion, and  that,  too,  without  any  reference 
to  the  care  or  diligence  which  might  have 
been  exercised  in  performing  its  statu- 
tory duty.  Delk  v.  St.  Louis,  etc.,  R.  Co., 
220  U.  S.  580,  55  L.  Ed.  590,  31  S.  Ct.  617. 
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safety  appliances  on  such  cars,  has  by  said  acts  taken  affirmative  action  in  regard 
thereto,  and  to  this  extent  the  action  of  congress  is  exclusive.*'' 

§  "3841.  Construction  of  Act. — The  Safety  Appliance  Act  requiring  com- 
mon carriers  "engaged  in  interstate  commerce  by  railroad"  to  equip  their  cars 
with  automatic  couplers,  etc.,  must  be  construed  with  the  Interstate  Commerce 
Act  which  relates  to  "any  common  carrier  engaged  in  the  transportation  of  pas- 
sengers or  property  wholly  by  railroad,"  etc.,  "under  a  common  control,  manage- 
ment, or  arrangement,  for  a  continuous  carriage  or  shipment"  from  one  state  to 
another,  such  laws  being  part  of  one  scheme,  which  is  limited  strictly  to  inter- 
state commerce,  and  not  intended  to  affect  railroads  operated  wholly  within  a 
state  independent  of  outside  connections,  and  it  is  only  when  there  is  an  ar- 
rangement with  outside  carriers  for  a  continuous  carriage  from  one  state  to  an- 
other that  the  act  applies ;  and  hence,  where  the  difference  in  gauge  between  de- 
fendant's line  and  that  of  a  connecting  carrier  prevented  a  continuous  carriage 
in  the  same  car,  and  there  was  no  through  bill  of  lading  and  no  conventional  di- 
vision of  through  charges,  each  company  receiving  its  own  charges  according  to 
its  own  rates,  defendant  was  not  "engaged  in  interstate  commerce"  within  the 
meaning  of  the  act,  though  the  goods  carried  were  intended  for  shipment  beyond 
the  state.®* 

§  3842.  Carriers  Subject  to  Act. — Where  Carrier  Has  Hauled  Inter- 
state Freight  on  Other  Occasions. — That  a  railroad  has  frequently  hauled 
interstate  traffic  is  not  sufficient  in  a  personal  injury  action  to  hold  the  road 
amenable  to  the  Federal  Safety  Appliance  Act  requiring  cars  employed  in  inter- 
state traffic  to  be  equipped  with  automatic  couplers.^^ 

Car  Not  Used  in  Interstate  Commerce. — The  cars  of  an  interstate  rail- 
road, which  are  generally  used  interchangeably  and  indiscriminately  in  both  in- 
terstate and  intrastate  traffic,  are  subject  to  the  Safety  Appliance  Act,  while  em- 
ployed commercially  and  in  such  indiscriminate  and  interchangeable  use,  but  not 
while  actually  devoted  to  purely  intrastate  use,  even  though  not  set  apart  solely 
and  specifically  for  such  use.'"'  The  act  of  March  2,  1903,  declaring  that  its  pro- 
visions relating  to  train  brakes,  automatic  couplers,  grab  irons,  etc.,  shall  apply 
to  all  trains,  and  similar  vehicles  used  on  any  railroad  engaged  in  interstate  com- 
merce, does  not  apply  to  a  car  not  shown  to  have  been  ever  used  or  to  be  in- 
tended for  use  in  interstate  commerce,  congress  having  no  power  to  regulate 
equipment  not  used  or  intended  to  be  used  in  interstate  commerce,  merely  because 
it  may  be  used  on  a  railroad  engaged  in  interstate  commerce. ''^ 

67.  Exclusive  power  of  congress. —  state  Commerce  Act. — United  States  v. 
United  States  v.  Southern  R.  Co.,  164  Geddes,  180  Fed.  480,  Judgment  affirmed 
Fed.   347.  ^  in  65   C.   C.  A.  330,   131   Fed.  4.52. 

The  reference  in  Safety  Appliance  Act  69.  Where  carrier  has  hauled  interstate 
March  2,  1903,  c.  976,  32  Stat.  943  (U.  S.  freight  on  other  occasions.— Felt  v.  Den- 
Comp.  St.  Supp.  1907,  p.  885),  "to  any  ver,  etc.,  R.  Co.,  48  Colo.  249,  110  Pac. 
railroad  engaged  in  interstate  commerce,"  215,  1136,  21  Am.  &  Eng.  Ann.  Cas.  379. 
applies  to  the  interstate  highway  as  an  70.  Car  not  used  in  interstate  corn- 
instrument  of  commerce;  and,  congress  merce. — Southern  R.  Co.  v.  Snyder,  109 
having  taken  affirmative  action  in  refer-  C.  C.  A.  344,  187  Fed.  493. 
ence  thereto,  its  control  of  the  interstate  71.  United  States  v.  Erie  R.  Co.,  166 
highway    being    thereby   conclusive,     the  Fed.  352. 

statute   requiring  vehicles  running  on  in-  The  provision  of  Act  March  2,  1903,   c. 

terstate    highways  'to    be    provided    with  976,  §   1,  32   Stat.    943     (U.   S.    Comp.    St. 

certain  appliances  embraces  all  uses  of  the  Supp.    1909,    p.    1143),    amendatory    of   the 

highway,   whether   for   the    transportation  Safety   Appliance   Acts   of    March   2,   1893 

of  interstate  traffic  or  for  the  transporta-  (ch.   196,  §   6,   27   Stat.   532),   and  April   1, 

tion    of    traffic    from    a    point    within    the  1896  (39  Stat.  85  [U.  S.  Comp.  St.  1901,  p. 

state   to   another  point  in  the   same   state  3175]),   extending   the   provisions   of   such 

by   carriers    engaged    in    interstate     com-  acts    relating    to    train    brakes,    automatic 

merce.     United  States  v.  Southern  R.  Co.,  couplers,     grabirons,   and    the    height   of 

164  Fed.  347.  drawbars  to  "all  trains,  locomotives,  ten- 

68.  Construed  with  reference  to   Inter-  ders,    cars,   and   similar   vehicles    used    on 
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Part  of  Cars  Not  Engaged  in  Interstate  Commerce. — A  train,  composed 
of  cars  some  of  which  are  and  some  of  which  are  not  engaged  in  interstate  traffic, 
is  subject  to  the  regulation  of  congress,  all  the  cars  in  the  train  being  required  ta 
comply  with  the  safety  appliance  acts.''^  If  a  car  which  is  defective  as  to  its 
coupling  appliances  or  handholds  is  hauled  in  a  train  containing  another  car 
loaded  with  interstate  traffic,  the  statute  is  violated  though  the  defective  car  does 
not  contain  interstate  traffic.''^  Where  a  train  is  composed  of  cars,  some  of 
which  are  and  some  of  which  are  not  engaged  in  interstate  traffic,  the  whole  train 
is  subject  to  the  Safety  Appliance  Act,  and  it  is  immaterial  whether  the  car  not 
properly  equipped  is  coupled  to  a  car  containing  interstate  commerce  or  not  in 
order  to  establish  a  liability  on  the  railroad  company.''* 

Engaged  in  Intrastate  Commerce  Only. — State  afifairs  are  under  the  ex- 
clusive control  of  the  respective  states,  and  the  act  of  Congress  requiring  railroads- 
engaged  in  interstate  commerce  to  equip  their  cars  with  automatic  couplers  can 
not  be  extended  to  cars  of  such  companies  when  employed  only  in  the  carriage  of 
commerce  between  points  in  the  state.''^ 

Car  Standing  on  Switch. — A  foreign  freight  car,  moved  by  one  railroad 
company  from  one  state  into  another,  loaded,  and  there  delivered  to  defendant 
company,  and  by  defendant  to  the  consignee,  and  after  being  unloaded  placed 
by  defendant  on  a  switch  track,  from  which  it  was  afterwards  redelivered  to  the 
original  company,  again  loaded  by  it,  and  returned  into  the  state  whence  it  came, 
was,  when  on  defendant's  switch  track  awaiting  redelivery,  a  car  in  use  in  inter- 
state commerce,  and  subject  to  the  requirement  of  the  Safety  Appliance  Act,  as 
to  equipment  with  automatic  coupling  devices  in  such  condition  as  to  be  opera- 
tive, and  its  movement  on  such  track  by  defendant,  when  so  defective  that  it 
would  not  couple  by  impact,  was  a  violation  of  such  act.'''® 


any  railroad  engaged  in  interstate  com- 
merce," is  intended  as  a  regulation  of 
such  railroads  only  when  engaged  in  in- 
terstate commerce,  and  does  not  apply  to 
a  road  when  engaged  in  the  domestic 
commerce  of  a  state.  Louisville,  etc.,  R. 
Co.  V.  United  States,  108  C.  C.  A.  326,  186 
Fed.  280. 

Act  March  2,  1893,  c.  196,  27  Stat.  531 
(U.  S.  Comp.  St.  1901,  p.  3174),  requiring 
automatic  couplers  on  railroad  cars  mov- 
ing interstate  traffic,  has  not  exclusive 
control  and  regulation  of  a  car  operated 
by  a  railroad  over  a  track  commonly  used 
in  interstate  traffic  in  a  train  actually  at 
the  time  so  engaged;  but  such  car,  being 
then  loaded  with  intrastate,  as  distin- 
guished from  interstate,  traffic,  is  within 
the  control  and  regulation  of  98  Ohio 
laws,  p.  75,  providing  for  automatic  coup- 
lers on  cars  moving  state  traffic.  De- 
troit, etc..  Railway  v.  State,  21-31  O.  C. 
D.  20,  11  O.  C.  C,  N.  S.,  483. 

Federal  Safety  Appliance  Act  March 
2,  1893,  §  i,  as  amended  by  Act  March 
S,  1903,  §  1,  applies  to  cars  commonly 
used  on  railways  engaged  in  interstate 
commerce,  although  engaged  at  the  time 
in  intrastate  commerce.  Southern  R.  Co. 
V.  Railroad  Comm.,  179  Ind.  23,  100  N.  E. 
337. 

72.  Where  part  of  cars  not  engaged  in 
interstate  commerce. — United  States  v. 
Erie  R.  Co.,  166  Fed.  352. 

The  provision  of  Act  March  2,  1903,  c. 
976,  §  1,  32  Stat.  943  (U.  S.  Comp.  St. 
Supp.   1909,    p.   1143),    amendatory   of   the 


Safety  Appliance  Acts  of  March  2,  1893- 
(ch.  196,  §  6,  27  Stat.  532),  and  April  1, 
1896  (ch.  87,  29  St.  85  [U.  S.  Comp.  St. 
1901,  p.  3175]),  that  the  requirements  of 
such  acts  relating  to  train  brakes,  auto- 
matic couplers,  etc.,  shall  be  held  to  apply 
to  all  trains,  locomotives,  tenders,  cars, 
and  similar  vehicles  used  in  interstate 
commerce,  "and  all  other  locomotives, 
tenders,  cars  and  similar  vehicles  used  in 
connection  therewith,"  does  not  require- 
that  the  connection  between  a  car  not 
equipped  as  therein  required  and  one  used 
in  interstate  commerce  shall  be  immediate- 
to  bring  it  within  the  statute,  but  it  ia 
sufficient  if  they  are  in  the  same  train. 
Louisville,  etc.,  R.  Co.  v.  United  States, 
108   C.   C.  A.  326,  186  Fed.  280. 

73.  United  States  v.  Baltimore,  etc.,  R. 
Co.,  170   Fed.  456. 

74.  Norfolk,  etc.,  R.  Co.  v.  United 
States,  101  C.  C.  A.  249,  177  Fed.  623. 

A  defective  car,  which  is  being  hauled! 
in  a  train  that  contains  cars  that  are  be- 
ing used  in  moving  interstate  commerce, 
is  within  Federal  Safety  Appliance  Act 
March  2,  1893,  c.  196,  27  Stat.  531  (U.  S. 
Comp.  St.  1901,  p.  3174),  as  amended  by- 
Act  March  2,  1903,  c.  976,  32  Stat.  943  (U. 
S.  Comp.  St.  Supp.  1909,  p.  1143),  though 
the  defective  car  is  not  itself  being  used 
in  interstate  commerce.  Bresky  v.  Minn- 
eapolis, etc.,  R.  Co.,  115  Minn.  386,  132 
N.  W.  337. 

75.  Intrastate  commerce. — Rio  Grande 
Southern  R.  Co.  v.  Campbell,  44  Colo. 
1,   96  Pac.   986. 

76.  Car    standing    on    switch. — Johnsoit 
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Where  Car  on  Exchange  Track. — Where  a  freight  car  loaded  with  lumber 
brought  from  another  state  was  delivered  to  defendant  railroad  company  on  an 
exchange  track  a  few  blocks  from  its  final  destination,  and  after  being  moved 
from  such  track  by  defendant  without  inspection  was  found  to  have  a  broken 
coupler,  so  that  it  could  not  be  coupled  without  going  between  the  cars,  it  was 
being  used  by  defendant  in  interstate  commerce  in  violation  of  Act  March  2, 
1893JT 

Carriage  of  Empty  Car. — The  Federal  Safety  Appliance  Act  does  not  apply 
to  cars  which,  though  standing  on  the  tracks  of  railroads  engaged  in  interstate 
commerce,  were  not  being  used  in  such  commerce ;  and  where,  after  an  inter- 
state carriage  a  car  is  unloaded,  it  ordinarily  ceases  to  be  used  in  interstate  com- 
merce, as  where  it  is  used  in  intrastate  traffic,  or  remains  idle,  awaiting  repairs 
or  such  future  use  as  may  afterwards  be  determined ;  but  where,  after  an  inter- 
state carriage,  it  is  to  return  empty  to  the  state  from  which  it  came,  it  is  within 
the  act  throughout  the  trip,  including  the  time  between  the  unloading  and  the 
beginning  of  the  return  trip/*  The  hauling  by  a  railroad  company  from  one  state 
to  another  of  a  car  not  equipped  with  the  required  safety  appliances,  upon  its  own 
trucks,  as  a  part  of  a  train  of  other  cars  moving  interstate  commerce,  is  a  use  of 
the  defective  car  in  violation  of  the  safety  appliance  act,  though  it  is  empty  and  is 
being  transported  to  a  repair  shop  in  the  state  of  its  destination. '^^ 

During  Stoppage  in  Transit. — Where  a  car  loaded  with  lumber  and  shipped 
from  another  state  had  not  been  delivered  to  the  consignee  at  the  time  it  was 
stopped  in  a  railroad  yard  at  destination  and  placed  on  a  side  track  for  repairs 
to  the  automatic  coupler,  which  had  become  defective,  the  stoppage  in  the  yard 
was  an  incident  to  the  transportation,  so  that  the  car  was  still  engaged  in  inter- 
state commerce  at  the  time  plaintiff  was  injured  while  endeavoring  to  move  it  in 
conducting  switching  operations  on  such  track,  before  the  repairs  had  been  made, 
within  Safety  Appliance  Act  of  March  2,  1893,  requiring  carriers  engaged  in  in- 
terstate commerce  to  be  equipped  with  couplers  coupling  automatically  by  impact, 

■V.  Great  Northern  R.  Co.,  103  C.  C.  A.  89,  traffic   is   claimed,    it   is   not   necessary   to 

178   Fed.   643.  allege    or   prove     that   a    car   was     loaded 

A    freight     car   loaded     with     interstate  with    interstate    traffic.       Felt   v.     Denver, 

freight,  and  placed  on  a  side  track  in  the  etc.,    R.    Co.,    48    Colo.    349,   110   Pac.   215, 

railway     yard      at    destination,     to     await  1136,  31  Am.   &  Eng.  Ann.   Cas.  379. 

simple    repairs   to   the    automatic   coupler,  A  car  which  had  been  actually  engaged 

is    U'Sed    in    moving    interstate    commerce  in  moving  interstate  traffic,  and  was  held 

within   the   meaning   of   Safety   Appliance  in  the  railroad  yards  to  be  sent  on  an  in- 

Act  March  2,  1893,  c.  196,  37  Stat.  531  (U.  terstate   trip   whenever  required,   and   had 

S.  Comp.  St.  1901,  p.  3174),  when  a  coup-  not    been    segregated    from    the    class    of 

ling   with   another      car   is    thereafter     at-  cars  used  in  such  traffic,  was,  though  un- 

tempted  by  the  carrier's  order,  during  the  loaded,  being  so  used,  within  the  Federal 

course   of   switching   operations.     Delk  v.  Safety  Appliance  Act  (Act  March  3,  1893, 

St.    Louis,    etc.,    R.   Co.,   330   U.   S.    580,    55  c.  196,  37  Stat.  531    [U.   S.  Comp.  St.  1901, 

L.  Ed.  590,  31  S.  Ct.  617,  reversing  judg-  p.    3174]),     requiring     such     cars     to      be 

ment  86  C.  C.  A.  95,  158  Fed.  931,  14  Am.  equipped    with    automatic    couplers.      Felt 

&  Eng.  Ann.  Cas.  333.  v.   Denver,  etc.,  R.   Co.,   48   Colo.  249,   110 

77.  Where  car  on  exchange  track. —  Pac.  315,  1136,  31  Am.  &  Eng.  Ann.  Cas. 
Chicago,  etc.,   R.   Co.  v.   United  States,  91  379. 

C.  C.  A.  373,  165  Fed.  423,  30  L.  R.  A.,  N.  A  car  which  has  just  come  in  from  an 

S.,  473.  interstate  trip  and  is  being  placed  in  the 

78.  Carriage  of  empty  car. — Bresky  v.  yards  of  a  manufacturer  at  the  time  of 
Minneapolis,  etc.,  R.  Co.,  115  Minn.  386,  plaintiff's  injury  to  be  loaded  for  another 
132  N.  W.   337.  interstate    trip    was    not    in    use    in     in- 

79.  Chicago,  etc.,  R.  Co.  v.  United  terstate  commerce  so  as  to  authorize  a 
States,  91  C.  C.  A.  373,  165  Fed.  423,  20  recovery  for  the  violation  of  §  4  of  the  act 
L.  R.  A.,  N.  S.,  473.  of   congress    (Act    March    3,    1893,    c.   196, 

In  injury  actions  against  railroads,  27  Stat.  531  [U.  S.  Comp.  St.  1901,  p. 
where  violation  of  the  Federal  Safety  3174]),  requiring  that  cars  used  in  inter- 
Appliance  Act  (Act  March  2,  1893,  c.  196,  state  commerce  shall  be  provided  with 
27  Stat.  531  [U.  S.  Comp.  St.  1901,  p.  secure  grabirons.  Campbell  v.  Chicago, 
3174]),  requiring  the  use  of  automatic  etc.,  R.  Co.,  149  111.  App.  120,  judgment 
couplers   on    cars    employed   in   interstate  affirmed  in  243  111.   620,  90   N.   E.  1106. 
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and  which  can  be  uncoupled  without  the  necessity  of  going  between  the  ends  of 
the  cars.**' 

Shifting  Cars  in  Yard. — The  Federal  Safety  Appliance  Act  applies  to  a  de- 
fective car  or  engine  used  in  moving  a  box  car  from  one  switch  track  to  another  in 
defendant's  yards,  when  the  purpose  of  moving  such  car  is  to  load  it  with  mer- 
chandise for  shipment  into  another  state.** "^ 

Stockyard  Company. — A  union  stockyards  company  operating  thirty-five 
miles  of  railroad,  over  which  are  hauled  all  cars  offered  for  shipment  by  any  in- 
dustry located  on  the  line  of  the  road  and  all  cars  consigned  to  such  industry,  and 
all  cars  from  one  railroad  to  another  in  course  of  shipment  from  one  state  to  an- 
other for  which  an  arbitrary  switching  charge  is  made  in  operating  such  road,  is 
a  common  carrier  engaged  in  interstate  commerce  within  the  Safety  Appliance 
Act.82 

§  3843.  Appliances  Required  by  Act. — Drawbars  of  unloaded  freight  cars 
are  required,  by  the  act  to  be  of  uniform  and  standard  height;  but  those  of  loaded 
cars  need  not  be  of  uniform  height,  provided  that  they  do  not  vary  more  than  the 
three  inches  prescribed  as  the  maximum  permitted  variation  from  the  standard. ** 
The  statutory  duty  imposed  upon  carriers  in  absolute  terms  by  the  act  of  using 
interstate  commerce  only  such  freight  cars  as  comply  with  the  standard  fixed  as 
the  height  for  drawbars,  is  not  discharged  by  furnishing  cars  constructed  with 
drawbars  of  the  standard  height,  and  by  furnishing  to  competent  inspectors  and 
trainmen  a  sufficient  number  of  metalHc  wedges,  or  "shims,"  to  use  as  occasion 
demands  to  raise  to  the  legal  standard  drawbars  lowered  by  the  natural  effect 
of  proper  use.** 

§  3844.  Enforcement  of  Act. — An  action  by  the  United  States  to  recover 
from  a  carrier  the  penalty  prescribed  for  violations  of  the  Safety  Appliance  Act 
is  a  civil  and  not  a  criminal  action. ^^  A  petition  states  no  cause  of  action  under 
the  original  Safety  Appliance  Act,  making  it  unlawful  for  any  railroad  carrier 
engaged  in  interstate  commerce  "to  haul  or  permit  to  be  hauled  or  used  on  its  line 
any  car  used  in  moving  interstate  traffic,  not  equipped  with  couplers  coupling  auto- 
matically by  impact,"  where  there  is  no  allegation  that  either  of  the  cars  was,  at 
the  time  of  the  accident,  or  at  any  time,  used  in  moving  interstate  traffic.*^ 

80.  Stoppage  in  transit. — St.  Louis,  etc.,  ments  of  the  law.  If,  -when  unloaded,  its 
R.  Co.  V.  Delk,  86  C.  C.  A.  95,  158  Fed.  drawbars  are  of  greater  or  less  height 
931,  14  Am.  &  Eng.  Ann.  Cas.  233,  re-  than  the  standard  prescribed  by  the  law, 
hearing  denied  in  163  Fed.  145.  or  if,  when  wholly  or  partially  loaded,  its 

81.  Shifting  cars  in  yard. — Bresky  v.  drawbars  are  lowered  more  than  the  max- 
Minneapolis,  etc.,  R.  Co.,  115  Minn.  386,  imum  variation  permitted,  the  car  does 
132  N.  W.  337.  not  comply  with  the  requirements  of  the 

82.  Stockyard  company. — United  States  law.  St.  Louis,  etc.,  R.  Co.  v.  Taylor,  210 
V.  Union  Stock  Yards  Co.,  161  Fed.  919.  U.  S.  281,  53  L.  Ed.  1061,  28  S.  Ct.  616. 

83.  Appliances  required  by  act. — The  84.  St.  Louis,  etc.,  R.  Co.  v.  Taylor,  310 
act  requires  that  the  center  of  the  draw-  U.  S.  281,  52  L.  Ed.  1061,  28  S.  Ct.  616. 
bars  of  freight  cars  used  on  standard  guage  85.  Proceedings  to  enforce  statute. — 
railroads  shall  be,  when  the  cars  are  Chicago,  etc.,  R.  Co.  v.  United  States,  220 
empty,  34^  inches  above  the  level  of  the  U.  S.  559,  55  L.  Ed.  582,  31  S.  Ct.  612. 
tops  of  the  rails;  it  permits,  when  a  car  86.  "The  petition,  if  liberally  construed, 
is   partly   or   fully   loaded,   a  variation   in  charged   that    defendant    was  a    common 


the   height   downward,   in   no   case   to   ex-  earner    engaged    m    mterstate    commerce 

ceed    three    inches;    it    does    not  require  by  railroad;  that  the  cars  in  question  were 

that  the  variation  shall  be  in    proportion  not    equipped    with    couplers    of    the   pre- 

to   the   load,   nor  that  a  fully  loaded   car  scribed  type,  and  that  the  plaintiff's  inju- 

shall  exhaust  the  full  three  inches  of  the  ries   proximately     resulted   from    the   ab- 

maximum  permissible  variation   and  bring  sence  of  such  couplers;  but  there  was  no 

its   drawbars  down   to  the  height  of  31^  allegation  that  either  of  the  cars  was  then 

inches    above    the    rails.      If   a    car,    when  or  at  any  time  used  in  moving  interstate 

unloaded,    has  its    drawbars    34^    inches  traffic.     The    supreme  court    of    the    state 

above  the  rails,  and,  in  any  stage  of  load-  held  that  in  the  absence  of  such  an  alle- 

ing,  does  not  lower  its  drawbars  more  than  gation  the  petition   did  not  state  a  cause 

three  inches,  it  complies  with  the  require-  of   action    under    the     original    act.     We 
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§  3845.  Train  Crew. — Congress,  in  its  discretion,  may  take  entire  charge 
of  the  whole  subject  of  the  equipment  of  interstate  cars,  and  establish  such  reg- 
ulations as  are  necessary  and  proper  for  the  protection  of  those  engaged  in  in- 
terstate commerce.  But  it  has  not  done  so  in  respect  to  the  number  of  em- 
ployees to  whom  may  be  committed  the  actual  management  of  interstate  trains 
of  any  kind.  It  has  not  established  any  regulations  on  that  subject,  and  until' 
it  does,  the  statutes  of  the  state,  not  in  their  nature  arbitrary,  and  which  really 
relate  to  the  rights  and  duties  of  all  within  the  jurisdiction,  must  control.®* 

§  3846.  Hours  of  Labor. — The  protection  of  life  and  property  in  connec- 
tion with  the  operation  of  interstate  trains  is  necessarily  dependent  upon  the 
efficiency  of  the  human  agencies  employed  in  the  movement  of  such  trains;  and 
as  the  length  of  hours  of  service  has  a  direct  relation  to  the  efficiency  of  such 
agencies,  it  follows  that  a  restriction  upon  the  hours  of  labor  of  employees  con- 
nected with  the  movement  of  trains  in  interstate  transportation  is  comprehended 
within  the  sphere  of  authorized  legislation  under  the  interstate  commerce  clause 
of  the  federal  constitution.  In  its  power  suitably  to  provide  for  the  safety  of 
property  and  of  employees  and  travelers,  therefore,  congress  is  not  limited  to 
the  enactment  of  laws  relating  to  mechanical  appliances,  but  it  is  also  competent 
to  consider,  and  to  endeavor  to  reduce,  the  dangers  incident  to  the  strain  of  ex- 
cessive hours  of  duty  on  the  part  of  engineers,  conductors,  train  dispatchers, 
telegraphers,  and  other  persons  employed  in  connection  with  the  operation  of 
interstate  trains.  And  in  imposing  restrictions  having  reasonable  relation  to  this 
end  there  is  no  interference  with  the  liberty  of  contract  as  guaranteed  by  the 
constitution.** 


think  that  ruling  was  right.  The  terms 
of  that  act  were  such  that  its  application 
depended,  first,  upon  the  carrier  being  en- 
gaged in  interstate  commerce  by  railroad, 
and,  second,  upon  the  use  of  the  car  in 
moving  interstate  traffic.  It  did  not  em- 
brace all  cars  used  on  the  line  of  such 
a  carrier,  but  only  such  as  were  used  in 
interstate  commerce.  Southern  R.  Co.  v. 
United  States,  222  U.  S.  20,  56  L.  Ed.  72, 
33  S.  Ct.  2.  The  act  was  amended  March 
3,  1903,  33  Stat,  at  L.  943,  chap.  976,  U.  S. 
Comp.  Stat.  Supp.  1909,  p.  1143,  so  as  to 
include  all  cars  'used  on  any  railroad  en- 
gaged in  interstate  commerce,'  but  the 
amendment  came  too  late  to  be  of  any 
avail  to  the  plaintiff."  Brinkmeier  v. 
Missouri  Pac.  R.  Co.,  234  U.  S.  268,  56  L. 
Ed.  758,  32  S.  Ct.  413. 

88.  Train  crew. — Prescribing  a  mini- 
mum of  three  brakemen  for  freight  trains 
of  more  than  25  cars,  operated  in  the 
state,  as  is  done  by  Laws  Ark.  1907,  No. 
116,  does  not  amount  to  an  unconstitu- 
tional regulation  of  interstate  commerce 
when  applied  to  a  foreign  railway  com- 
pany engaged  in  such  commerce.  Chi- 
cago, etc.,  R.  Co.  V.  Arkansas,  219  U.  S. 
453,  55  L.  Ed.  290,  31  S.  Ct.  375,  affirming 
judgment  111   S.  W.  456,  86  Ark.  313. 

89.  Hours  of  labor. — Baltimore,  etc.,  R. 
Co.  V.  Interstate  Commerce  Comm.,  331 
U.  S.  612,  55  L.  Ed.  878,  31  S.  Ct.  621; 
Chicago,  etc.,  R.  Co.  v.  McGuire,  219  U. 
S.  549,  55  L.  Ed.  328,  31  S.  Ct.  359. 

Congress,  in  the  exercise  of  its  power 
over  commerce,  could  enact  the  provi- 
sions of  Act  March  4,  1907,  c.  2939,  34 
Stat.  1415  (U.  S.  Comp.  St.  Supp.  1909,  p. 


1170),  restricting  the  hours  of  labor  of 
railway  employees  who  are  connected 
with  the  movement  of  trains  in  interstate 
or  foreign  commerce.  Baltimore,  etc.,  R. 
Co.  V.  Interstate  Commerce  Comm.,  231 
U.  S.  612,  55  L.  Ed.  878,  31  S.  Ct.  631. 

Act  Cong.  March  4,  1907,  c.  3939,  §  3, 
34  Stat.  1416  (U.  S.  Comp.  St.  Supp.  1909, 
p.  1170),  regulating  the  hours  of  labor  of 
train  dispatchers,  etc.,  is  not  invalid,  be- 
cause applying  to  both  interstate  and  in- 
trastate commerce,  though  an  employee 
the  act  may  engage  in  the  movement  of 
both  interstate  and  intrastate  trains. 
People  V.  Erie  R.  Co.,  119  N.  Y.  S.  873, 
135  App.  Div.  767,  order  reversed  in  198 
N.  Y.  369,  91  N.   E.  849. 

Act  Cong.  March  4,  1907,  c.  2939,  34 
Stat.  1415  (U.  S.  Comp.  St.  Supp.  1909,  p. 
1170),  provides  that  no  railroad  telegraph 
or  telephone  operator  receiving  or  trans- 
mitting orders  affecting  train  operations 
shall  be  required  or  permitted  to  remain 
on  duty  for  a  "longer"  period  than  nine 
hours  in  any  twenty-four  hour  period  in 
all  towers,  offices,  places,  and  stations 
continuously  operated  day  and  night. 
Held,  that  such  act  was  only  intended  to 
prescribe  a  general  rule  applicable  to  con- 
ditions throughout  the  country  in  the 
movement  of  interstate  commerce,  and 
hence  did  no  so  cover  the  subject  as  to 
preclude  the  state  from  passing  Labor 
Law  (Consol.  Laws,  c.  31,  §  8)  §  7a,  mak- 
ing it  unlawful  for  any  corporation  or  re- 
ceiver operating  a  railroad  in  New  York 
to  permit  any  telegraph  or  telephone  op- 
erator spacing  trains  by  telegraph  or  tele- 
phone under  the  block  system  to  remain 
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Exclusive  Power  of  Congress. — The  power  of  congress  over  interstate  com- 
merce is  plenary,  and,  as  incident  thereto,  it  may  regulate  the  instrumentalities 
engaged  in  the  business,  and  may  prescribe  the  number  of  consecutive  hours  an 
employee  of  a  carrier  so  engaged  may  be  required  to  remain  on  duty,  and,  when  it 
does  legislate  on  the  subject,  its  act  supersedes  any  and  all  state  legislation  on  the 
subject.*''  It  is  elementary  that  the  right  of  a  state  to  apply  its  poHce  power  for 
the  purpose  of  regulating  interstate  commerce,  in  a  case  like  his,  exists  only  from 
the  silence  of  congress  on  the  subject,  and  ceases  when  congress  acts  on  the 
subject,  or  manifests  its  purpose  to  call  into  play  its  exclusive  power.®i  Congress 
has  so  acted  upon  the  subject  of  the  hours  of  labor  of  interstate  railway  em- 
ployees by  enacting  the  Hours  of  Service  Act  ^^  as  to  preclude  a  state  during 
the  period  between  the  date  of  that  act  and  the  time  when,  by  its  express  terms, 
it  should  go  into  effect,  from  making  or  enforcing  as  to  such  employees  a  local 
regulation  limiting  hours  of  labor.^^ 

Time  Statute  Took  Effect.— The  act  of  congress  of  March  4,  1907,  regu- 
lating the  hours  of  labor  of  train  dispatchers,  is  a  law  from  its  passage,  though 
its  operation  is  suspended  for  a  year,  and  from  the  date  of  its  passage  it  is  ef- 
fective as  a  declaration  of  the  purpose  of  congress  to  deal  with  the  matter,  and 
a  state  law,  adopted  after  such  passage,  on  the  same  subject,  is  not  in  force.** 


on  duty  for  more  than  eight  hours  in  a 
twenty-four  hour  period.  People  v.  Erie 
R.  Co.,  198  N.  Y.  369,  91  N.  E.  849,  29 
L.  R.  A.,  N.  S.,  240,  19  Am.  &  Eng.  Ann. 
Cas.  811,  reversing  order  119  N.  Y.  S. 
873,  135  App.  Div.  767. 

Intrastate  railroads  and  employees 
wholly  engaged  in  local  business  were 
•not  affected  by  the  provisions  of  Act 
March  4,  1907,  c.  2939,  §  2,  34  Stat.  1416 
(U.  S.  Comp.  St.  Supp.  1909,  p.  1170), 
making  it  "unlawful  for  any  common  car- 
rier, its  officers  or  agents,  subject  to  this 
act,  to  require  or  permit  any  employee 
subject  to  this  act  to  be  or  remain  on 
duty"  for  a  longer  period  than  that  pre- 
scribed, since  such  carriers  and  employees 
are  defined  in  §  1  as  those  who  are  en- 
gaged in  the  transportation  of  passengers 
or  property  by  railroad  in  the  District  of 
ColumlDia  or  the  territories,  or  in  inter- 
state or  foreign  commerce,  although  that 
section  further  defines  "railroad"  as  in- 
cluding all  bridges  and  ferries  used  or  op- 
erated in  connection  with  any  railroad, 
and  also  all  the  road  in  use  by  any  car- 
rier operating  a  railroad  by  contract, 
agreement,  or  lease,  and  "employees"  as 
meaning  persons  actually  engaged  in,  or 
connected  with,  the  movement  of  any 
train.  Baltimore,  etc.,  R.  Co.  v.  Interstate 
Commerce  Comm.,  221  U.  S.  612,  55  L. 
Ed.  878,  31  S.  Ct.  621. 

90.  Exclusive  power  of  congress. — At- 
kinson V.  Northern  Pac.  R.  Co.,  53  Wash. 
673,  102  Pac.  876,  17  Am.  &  Eng.  Ann. 
Cas.  1013. 

Until  March  4,  1908,  the  date  on  which 
it  went  into  effect,  Act  Cong.  March  4, 
1907,  c.  2939,  34  Stat.  1415  (U.  S.  Comp. 
St.  Supp.  1907,  p.  913),  regulating  the 
hours  for  the  continuous  employment  of 
employees  of  carriers  of  interstate  com- 
merce, did  not  suspend  or  supersede  Act 
June    12,    1907    (Laws    1907,    p.    25,    c.    20), 


relating  to  the  same  subject.  Atkinsons. 
Northern  Pac.  R.  Co.,  53  Wash.  673,  102 
Pac.  876,  17  Am.  &  Eng.  Ann.   Cas.  1013. 

91.  Exclusive  or  controlling  operation  of 
statute. — Northern  Pac.  R.  Co.  v.  Atkin- 
son, 222  U.  S.  370,  56  L.  Ed.  237,  32  S.  Ct 
160. 

92.  Act  March  4,  1907,  c.  2939,  34  Stat 
1415,  U.  S.  Comp.  Stat.  Supp.  1909,  p. 
1170. 

93.  The  train,  although  moving  from 
one  point  to  another  in  the  state  of  Wash- 
ington, was  hauling  merchandise  from 
points  outside  of  the  state,  destined  to 
points  within  the  state,  and  from  points 
within  the  state  to  points  in  British  Co- 
lumbia, as  well  as  in  carrying  merchan- 
dise .  which  had  originated  outside  the 
state,  and  was  in  transit  through  the 
state  to  a  foreign  destination.  This  trans- 
portation was  interstate  commerce,  and 
the  train  was  an  interstate  train,  despite 
the  fact  that  it  may  have  been  carrying 
some  local  freight.  In  view  of  the  unity 
and  indivisibility  of  the  service  of  the 
train  crew  and  the  paramount  character 
of  the  authority  of  congress  to  regulate 
commerce,  the  act  of  congress  was  ex- 
clusively controlling.  Northern  Pac.  R. 
Co.  V.  Atkinson,  222  U.  S.  370,  56  L.  Ed. 
237,  32  S.  Ct.  160;  Southern  R.  Co.  v. 
United  States,  222  U.  S.  20,  56  L.  Ed.  72, 
32  S.  Ct.  2. 

94.  Time  statute  took  effect. — People  v. 
Erie  R.  Co.,  119  N.  Y.  S.  873,  135  App. 
Div.  767,  order  reversed  in  198  N.  Y.  369, 
91  N.  E.  849. 

Congress  having  passed  an  act  (Act 
Cong.  March  4,  1907,  c.  2939,  §  2.  34  Stat. 
14] 6  [U.  S.  Comp.  St.  Supp.  1909,  p.  1170]) 
prescribing  the  hours  of  labor  of  railroad 
telegraph  operators  engaged  in  interstate 
commerce,  to  take  effect  August  12,  1907, 
the  Acts  of  the  30th  Leg.,  c.  122,  giving 
shorter  hours,  is  not  operative  during  the 
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Requirement  as  to  Hours  of  Labor  Construed. — By  §  2  of  the  act  it  is 
made  unlawful  for  common  carriers  subject  to  the  act  to  permit  any  employee 
subject  to  the  act  to  be  on  duty  "for  a  longer  period  than  sixteen  consecutive 
hours,"  or,  after  that  period,  to  be  on  duty  again  until  he  has  had  at  least  ten 
consecutive  hours  off  duty,  or  eight  hours  after  sixteen  hours'  work  in  .the  ag- 
gregate; provided  that  no  telegraph  operator  and  the  like  shall  be  permitted  to 
be  "on  duty  for  a  longer  period  than  nine  hours  in  any  twenty-four  period  in 
all  towers,  offices,  places  and  stations  continuously  operated  night  and  day,  nor 
for  a  longer  period  than  thirteen  hours  in  all  towers,  offices,  places  and  stations 
operated  only  during  the  daytime,"  with  immaterial  exceptions.  Construing 
this  proviso  forbidding  telegraph  operators  to  be  on  duty  for  a  longer  period 
than  nine  hours  jn  any  twenty-four  hour  period,  it  is  held  that  it  does  not  imply 
that  such  operators  shall  have  fifteen  consecutive  hours  of  rest  in  each  twenty- 
four,  but  that  the  hours  off  or  on  duty  may  be  broken  up  into  shorter  periods, 
and  that  the  requirement  is  satisfied  if  the  total  number  of  hours  on  duty  does 
not  exceed  nine  in  each  twenty-four  hour  period. ^^ 

Intrastate  Roads  and  Employees. — Congress  has  not  attempted  to  extend 
its  powers  in  this  behalf  to  intrastate  railroads  and  employees  wholly  engaged 
in  local  business. ^^  But  the  power  of  congress  to  limit  the  hours  of  labor  of 
employees  engaged  in  interstate  transportation  can  not  be  defeated  either  by 
prolonging  the  period  of  service  through  other  requirements  of  the  carriers,  or 


time  intervening  between  the  passage  and 
the  taking  effect  of  the  act  of  Congress. 
State  V.  Texas,  etc.,  R.  Co.  (Tex.  Civ. 
App.),  124  S.  W.  984. 

95.  Requirement  as  to  hours  of  labor 
construed. — Requiring  a  railway  telegraph 
operator  to  work  five  and  one-half  hours, 
and  then  after  an  interval,  three  and 
one-half  more  hours  in  the  same  twenty- 
four,  is  not  made  unlawful  by  the  provi- 
sions of  the  Act  of  March  4,  1907  (34  Stat. 
L.  1415,  1416,  chap.  2939,  U.  S.  Comp. 
Stat.  Supp.  1909,  pp.  1170,  1171),  §§  2,  3, 
forbidding  common  carriers  to  permit 
such  employees  to  be  on  duty  for  a  longer 
period  than  nine  hours  in  any  twenty- 
hour  period  in  a  place  continuously  op- 
erated night  and  day.  United  States  v. 
Atchison,  etc.,  R.  Co.,  220  U.  S.  37,  55  L. 
Ed.  361,  31  S.  Ct.  362. 

"It  is  impossible  to  extract  the  require- 
ment of  fifteen  hours'  continuous  leisure 
from  the  words  of  the  statute  by  gram- 
matical construction  alone.  The  proviso 
does  not  say  nine  'consecutive'  hours,  as 
was  said  in  the  earlier  part  of  the  section, 
and  if  it  had  said  so,  or  even  'for  a  longer 
period  than  a  period  of  nine  consecutive 
hours,'  still  the  defendant's  conduct  would 
not  have  contravened  the  literal  meaning 
of  the  words.  A  man  employed  for  six 
hours  and  then,  .after  an  interval  for  three, 
in  the  same  twenty-four,  is  not  employed 
for  a  longer  period  than  nine  consecutive 
hours."  United  States  v.  Atchison,  etc., 
R.  Co.,  220  U.  S.  37,  55  L.  Ed.  361,  31  S. 
Ct.  362. 

96.  Intrastate  roads  £ind  employees.— 
Intrastate  railroads  and  employees  wholly 
engaged  in  local  business  were  not  af- 
fected by  the  provisions  of  Act  March  4, 
1907,  c.  2939,  §  2,  34  Stat.  1416  (U.  S. 
Comp.  St.  Supp.  1909,  p.  1170),  making  it 
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"unlawful  for  any  common  carrier,  its  of- 
ficers or  agents,  subject  to  this  act,  to 
require  or  permit  any  employee  subject 
to  this  act  to  be  or  remain  on  duty"  for  a 
longer  period  than  that  prescribed,  since 
such  carriers  and  employees  are  defined 
in  section  1  as  those  who  are  engaged  in 
the  transportation  of  passengers  or  prop- 
erty by  railroad  in  the  District  of  Colum- 
bia or  the  territories,  or  in  interstate  or 
foreign  commerce,  although  that  section 
further  defines  "railroad"  as  including  all 
bridges  and  ferries  used  or  operated  in 
connection  with  any  railroad,  and  also  all 
the  road  in  use  by  any  carrier  operating 
a  railroad  by  contract,  agreement,  or 
lease,  and  "employees"  as  meaning  per- 
sons actually  engaged  in,  or  connected 
with,  the  movement  of  any  train.  Balti- 
more, etc.,  R.  Co.  V.  Interstate  Commerce 
Comm.,  221  U.  S.  612,  55  L.  Ed.  878,  31  S. 
Ct.   621. 

The  statute,  in  it's  scope,  is  materially 
different -from  the  Act  of  June  11,  1906, 
chapter  3073,  34  Stat,  at  L.  233,  U.  S. 
Comp.  Stat.  Supp.  1909,  p.  1148,  which 
was  before  the  federal  supreme  court  in 
Employers'  Liability  Cases,  207  U.  S.  463, 
52  L.  Ed.  297,  28  S.  Ct.  141.  There,  while 
the  carriers  described  were  those  engaged 
in  the  commerce  subject  to  the  regulat- 
ing power  of  congress,  it  appeared  that 
if  a  carrier  was  so  engaged,  the  act  gov- 
erned its  relation  to  every  employee,  al- 
though the  employment  of  the  latter 
might  have  nothing  whatever  to  do  with 
interstate  commerce.  In  the  present  stat- 
ute, the  limiting  words  govern  the  em- 
ployees as  well  as  the  carriers.  Baltimore, 
etc.,  R.  Co.  V.  Interstate  Commerce 
Comm.,  221  U.  S.  612,  55  L.  Ed.  378,  31 
S.  Ct.  621. 
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by  the  commanding  of  duties  relating  to  interstate  and  intrastate  operations ;  and 
the  statute  without  affecting  its  constitutionality,  may  be  made  to  apply,  as  it 
does  apply,  to  trains  and  employees  which,  through  practical  necessity,  are  em- 
ployed in  both  interstate  and  intrastate  transportation.^'' 

Employees  Engaged  in  Both  Intrastate  and  Interstate  Commerce. — 
The  restrictions  upon  the  hours  of  labor  of  railway  employees  connected  with  the 
movement  of  trains  in  interstate  transportation  are  not  unconstitutional  be- 
cause many  of  such  employees  are,  by  virtue  of  practical  necessity,  also  employed 
in  intrastate  transportation.^* 

Effect  of  Exemption  in  Case  of  Emergency,  etc. — The  words  "except  in 
case  of  emergency,"  in  the  proviso  in  the  act  of  March  4,  1907,  §  2,  making  it 
unlawful  for  railway  carriers  engaged  in  transportation  in  the  District  of  Co- 
lumbia or  the  territories,  or  in  interstate  or  foreign  commerce,  to  require  or 
permit  employees  engaged  in  such  transportation  to  be  or  remain  on  duty  for  a 
longer  period  than  that  prescribed,  do  not  make  the  application  of  the  act  so 
uncertain  as  to  destroy  its  validity,  even  though  the  proviso  in  §  3,  limiting 
the  effect  of  the  entire  act,  can  be  said  to  include  everything  which  may  be  em- 
braced within  the  term  "emergency."  ®^ 

Reports  as  to  Excess  Service. — Authority  to  require  the  secretary  or  sim- 
ilar officer  of  the  carriers  subject  to  Act  March  4,  1907,  c.  2939,  34  Stat.  1415 
(U.  S.  Comp.  St.  Supp.  1909,  p.  1170),  regulating  the  hours  of  labor  of  em- 
ployees, to  make  monthly  reports  under  oath,  showing  instances  where  employees 
subject  to  the  act  have  rendered  excess  service,  and  giving  the  cause  and  ex- 
planatory facts,  if  any,  or,  where  there  has  been  no  excess  service,  to  make  a 
separate  oath  to  that  effect  in  lieu  of  the  form  to  be  used  in  detailing  excess  serv- 
ice, was  conferred  upon  the  interstate  commerce  commission  by  the  provision 
of  section  4,  empowering  it  to  call  to  its  aid  in  the  enforcement  of  the  act  "al' 
powers  granted  to  it,"  when  read  in  connection  with  Act  June  18,  1910,  c.  309, 
§  14,  36  Stat.  555,  authorizing  the  Commission  to  require  the  carriers  to  file 
periodical  or  special  reports  under  oath  concerning  any  matter  about  which  it  is 
by  law  authorized  or  required  to  keep  itself  informed,  or  which  it  is  required  to 
enforce.^  Carriers  subject  to  the  act  of  March  4,  1907,  regulating  hours  of  la- 
bor of  employees,  can  not  claim  a  privilege  against  self-crimination  to  justify 
the  refusal  to  comply  with  an  order  of  the  interstate  commerce  commission,  re- 
quiring the  secretary  or  similar  officer  to  make  monthly  reports  under  oath,  show- 
ing the  instances  where  employees  subject  to  the  act  have  rendered  excess  serv- 
ice, and  giving  the  cause  and  explanatory  facts,  if  any,  or  where  there  has  been 
no  excess  service,  to  make  a  separate  oath  to  that  effect,  in  lieu  of  the  form  to 

97.  Baltimore,  etc.,  R.  Co.  v.  Interstate  The  Federal  Hours  of  Service  Act  (Act 
Commerce  Comm.,  221  U.  S.  612,  55  L.  March  4,  1907,  c.  2939,  §  2,  34  Stat.  1416 
Ed.  878,  ?,1  S.  Ct.  621;  Northern  Pac.  .R.  [U.  S.  Comp.  St.  Supp.  1909,  p.  1170]), 
Co.  V.  Atkinson,  222  U.  S.  370,  56  L.  Ed.  which  makes  it  unlawful  for  any  inter- 
237    32  S.  Ct.  160.  state    carrier   by    railroad   to   permit    any 

The  restrictions  upon  the  hours  of  la-  employee,  as  the  terms  "railroad"  and 
bor  of  railway  employees  connected  with  "employee,"  are  defined  in  §  1,  to  remain 
the  movement  of  trains  in  interstate  trans-  on  duty  for  a  longer  period  than  those 
portation,  made  by  Act  March  4,  1907,  c.  prescribed,  is  within  the  constitutional 
2939,  34  Stat.  1415  (U.  S.  Comp.  St.  Supp.  power  of  congress  to  regulate  interstate 
1909,  p.  1170),  are  not  unconstitutional  be-  commerce.  United  States  v.  St.  Louis, 
cause  many  of  such  employees  are,  by  etc.,  R.  Co.,  189  Fed.  954. 
virtue  of  practical  necessity,  also  em-  99.  Effect  of  exemption  in  case  of  emer- 
ployed  in  intrastate  transportation.  Balti-  gency,  etc. — Baltimore,  etc.,  R.  Co.  v.  In- 
more,  etc.,  R.  Co.  V.  Interstate  Commerce  terstate  Commerce  Comm.,  221  U.  S.  612, 
Comm.,  221  U.  S.  612,  55  L.  Ed.  878,  31  55  L.  Ed.  873,  31  S.  Ct.  621. 
S.    Ct.    621.                                                                   1.  Reports  as  to  excess  service. — Balti- 

98.  Employees  also  engaged  in  intra-  more,  etc.,  R.  Co.  v.  Interstate  Commerce 
state  commerce. — Baltimore,  etc.,  R.  Co.  Comm.,  221  U.  S.  612,  55  L.  Ed.  878,  31 
V.  Interstate  Commerce  Comm.,  221  U.  S.  S.   Ct.   621. 

612,  55  L.  Ed.  878,  31   S.  Ct.  621. 
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be  used  in  detailing  excess  service.^  The  secretary  or  similar  officer  of  a  carrier 
subject  to  the  act  of  March  4,  1907,  regulating  hours  of  labor  of  employees, 
can  not  claim  a  personal  privilege  against  self-crimination  to  justify  a  refusal  to 
comply  with  an  order  of  the  interstate  commerce  commission,  requiring  such  official 
to  make  monthly  reports  under  oath,  showing  the  instances  where  employees  sub- 
ject to  the  act  have  rendered  excess  service,  and  giving  the  cause  and  explanatory 
facts,  if  any,  or,  where  there  has  been  no  excess  service,  to  make  a  separate  oath 
to  that  effect,  in  lieu  of  the  form  to  be  used  in  detailing  excess  service.^  The 
transactions  to  which  the  required  reports  relate  are  corporate  transactions, 
subject  to  the  regulating  power  of  congress.  And,  with  regard  to  the  keeping 
of  suitable  records  or  corporate  administration,  and  the  making  of  reports  of 
corporate  action,  where  these  are  ordered  by  the  commission  under  the  author- 
ity of  congress,  the  officers  of  the  corporation,  by  virtue  of  the  assumption  of 
their  duties  as  such,  are  bound  by  the  corporate  obligation,  and  can  not  claim  a 
personal  privilege  in  hostility  to  the  requirement.* 

Unreasonable  Searches  and  Seizures. — The  constitutional  protection 
against  unreasonable  searches  and  seizures  is  not  denied  by  an  order  of  the  in- 
terstate commerce  commission  requiring  the  secretary  or  other  similar  officer 
of  the  carriers  subject  to  the  act  of  March  4,  1907,  regulating  the  hours  of  labor 
of  employees,  to  make  monthly  reports  under  oath,  showing  the  instances  where 
employees  subject  to  the  act  have  rendered  excess  service,  and  giving  the  cause 
and  explanatory  facts,  if  any,  or,  where  there  has  been  no  excess  service,  to 
make  a  separate  oath  to  that  effect,  in  lieu  of  the  form  to  be  used  in  detailing 
excess  service.^ 

§§  3847-3848.  Protection  of  Lives  and  Limbs  of  Employees— §  3847. 
In  General. — Under  its  commercial  power  congress  may  enact  appropriate  legis- 
lation looking  to  the  protection  of  the  lives  and  limbs  of  employees  of  railroads 
engaged  in  interstate  commerce.^  And  with  this  end  in  view  congress  has  passed 
an  act,  known  as  the  Safety  Appliance  Act,  to  promote  the  safety  of  employees 
and  travelers  upon  railroads  by  compelling  common  carriers  engaged  in  interstate 
commerce  to  equip  their  cars  with  automatic  couplers  and  continuous  brakes 
and  their  locomotives  with  driving-wheel  brakes,  those  brakes  to  be  accompanied 
with  appliances  for  operating  the  train-brake  system,  and  to  equip  all  cars  used 
in  moving  interstate  commerce  with  couplers  coupling  automatically  by  impact, 
thus  rendering  it  unnecessary  for  employees  operating  the  couplers  to  go  be- 
tween the  ends  of  the  cars.'^ 

Fellow  Servant  Doctrine. — Congress  may  prescribe,  as  between  an  inter- 
state carrier  and  such  of  its  employees  as  are  engaged  in  interstate  commerce, 
that  the  carrier  shall  be  liable  for  the  death  or  injury  of  any  such  employee 
while  so  engaged  which  may  result  from  the  negligence  of  a  fellow  servant.^ 
The  Federal  Employer's  Liability  Act  of  June  11,  1906,  relating  to  the  liability 
of  common  carriers  engaged  in  commerce  between  the  states,  and  between  the 

2-   Baltimore,    etc.,    R.   Co.   v.    Interstate  ii.  Southern  Pac.  Co.,  196  U.  S.  1,  49  L.  Ed. 

Commerce    Comm.,   231    U.   S.    612,   55    L.  363,  25   S.   Ct.   158;   Schlemmer  v.   Buffalo, 

Ed.  878,  31  S.  Ct.  621.  etc.,  R.  Co.,  205-  U.  S.  1,  51  L.  Ed.  681,  27 

3.  Baltimore,   etc.,   R.   Co.   v.   Interstate  S.   Ct.  407. 

Commerce  Comm.,  221  U.  S.  612,  55  L.  Ed.  7.  Safety  Appliance  Act.— Act  of  March 

878,   31   S.   Ct.   621.  3,   1893,   ch.   196,   §  2,  27   Stat.   531.     John- 

4.  Baltimore,  etc.,  R.  Co.  v.  Interstate  ^on  z;.  Southern  Pac  Co.  196  U.  S.  1, 
Commerce  Comm.,  221  U.  S.  613,  55  L.  *^  -t' fT^  5"'  t,  ?;  ^''  ^^?;  Schlemmer 
Ed.  878,  31  S.  Ct.  621;  Wilson  v.  United  ^?"?f '"vTp^An,"-'/"^  W  ^\^^.  tV 
States,  231  U.  S.  361,  55  L.  Ed.  771,  31  S.  I^i'f  V^r  ^'xH*' il°al'  ^-^.  c  ^f°l'.}^^  ^■ 
Ct.   538,   Ann.   Cas.   1912D,   558.  S.  564,  39  L.  Ed.  1093,  15_S.  Ct    900. 

.    TT  ui  1.  J       •  ^-  Fellow  servant  doctrine. — Judgments, 

5^   Unreasonable  searches  and  seizures.       grooks    v.   Southern     Pac.   Co.,   148    Fed 

-Baltimore      etc.,    R     Ca     v.    Interstate      ggg,  and  Howard  v.  Illinois  Cent.  R.   Co., 

^TZTl^    c°"r^-'  «,^  ^-         '  1*^  P^d.  997,  aflfirmed  in  Employers'  Lia- 

Jid.   878,   31   b.   Ct.   631.  Ijility  Cases,  207  U.  S.  463,  52  L.  Ed.  397, 

6.    Protection    of    employees. — Johnson      38  S.  Ct.   141. 
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states  and  foreign  nations,  to  their  employees,  is  within  the  constitutional  power 
of  congress  to  regulate  interstate  and  foreign  commerce,  and  applies  to  carriers 
engaged  in  foreign  commerce  by  sea,  making  such  a  carrier  liable  for  an  injury 
to  an  employee  resulting  from  the  negligence  of  his  fellow  servants.^ 

§  3848.  Employers'  Liability  Act. — Congress,  in  the  exercise  of  its  power 
over  interstate  commerce,  may  regulate  the  relations  of  railway  carriers  and 
their  employees  while  both  are  engaged  in  such  commerce,  subject  always  to 
the  limitations  prescribed  in  the  federal  constitution,  and  to  the  qualification  that 
the  particulars  in  which  those  relations  are  regulated  must  have  a  real  or  sub- 
stantial connection  with  the  interstate  commerce  in  which  the  carriers  and  em- 
ployees are  engaged.  The  duties  of  common  carriers  in  respect  of  the  safety 
of  their  employees,  while  both  are  engaged  in  commerce  among  the  state,  and 
the  liability  of  the  former  for  injuries  sustained  by  the  latter,  while  both  are 
so  engaged,  have  a  real  or  substantial  relation  to, such  commerce,  and  therefore 
are  within  the  range  of  this  power.^" 

Intrastate  Employees. ^An  employer  engaged  in  interstate  transportation 
does  not  bring  his  entire  business,  including  that  which  is  intrastate  as  well  as 
that  which  is  interstate,  within  the  legislative  power  of  congress ;  nor  does  the 
interstate  commerce  clause  of  the  constitution  authorize  congress  to  extend  the 
provisions  of  an  employers'  liability  act  to  those  employees  engaged  in  com- 
merce which  is  wholly  intrastate,  except  in  so  far  as  their  negligence  or  mis- 
feasance may  affect  that  commerce  which  may  be  denominated  interstate.  And 
where  the  provisions  of  an  act  applicable  to  both  interstate  and  intrastate  em- 
ployees are  so  interblended  as  to  be  inseparable,  the  statute  is  repugnant  to  the 
constitution  and  must  fail  as  a  whole. ^^ 


9.  Lancer  v.  Anchor  Line,  155  Fed.  433. 

10.  Employers'  Liability  Act. — Mondou 
V.  New  York,  etc.,  R.  Co.,  333  U.  S.  1,  56 
L.  Ed.  327,  32  S.  Ct.  169,  38  L.  R.  A.,  N. 
S.,  44;  Employers'  Liability  Cases,  307  U. 
S.  463,  52  L.  Ed.  297,  28  S.  Ct.  141. 

It  can  not  be  said  that  because  a  regu- 
lation adopted  by  congress  as  to  a  train 
when  engaged  in  interstate  commerce 
deals  with  the  relation  of  the  master  to 
the  servants  operating  such  train  or  the 
relation  of  the  servants  engaged  in  such 
operatibn  between  themselves,  that  it  is 
not  a  regulation  of  interstate  commerce. 
Employers'  Liability  Cases,  207  U.  S.  463, 
53  L.  Ed.  297,  28  S.  Ct.  141. 

11.  Intrastate  employees. — Employers' 
Liability  Cases,  207  U.  S.  463,  52  L.  Ed. 
397,   28   S.   Ct.   141. 

A  regulation  of  intrastate  as  well  as  of 
interstate  commerce,  and  therefore  one 
beyond  the  power  of  congress  to  enact, 
is  made  by  the  provision  of  Employers' 
Liability  Act  July  11,  1906,  u.  3073,  34  Stat. 
232  [U.  S.  Comp.  St.  Supp.  1907,  p.  8911, 
that  "every  common  carrier  engaged  in 
trade  or  commerce"  in  the  District  of  Col- 
umbia or  in  the  territories  or  between  the 
several  state  shall  be  liable  for  the  death 
or  injury  of  "any  of  its  employees"  which 
may  result  from  the  negligence  of  "any 
of  its  officers,  agents,  or  employees." 
Judgments,  Brooks  v.  Southern  Pac.  Co., 
•148  Fed.  986,  and  Howard  v.  Illinois  Cent. 
R.  Co.,  148  Fed.  997,  affirmed  in  Employ- 
ers' Liability  Cases,  207  U.  S.  463,  52  L. 
Ed.  297,  28  S.  Ct.  141. 
The  invalidity,  as  applied  to   intrastate 


commerce,  of  the  provision  of  the  Em- 
ployers' Liability  Act  of  June  11,  1906, 
that  "every  common  carrier  engaged  in 
trade  or  commerce"  in  the  District  of  Col- 
umbia or  in  the  territories  or  between  the 
several  states  shall  be  liable  for  the  death 
or  injury  of  "any  of  its  employees"  which 
may  result  from  the  negligence  of  "any 
of  its  officers,  agents,  or  employees,''  in- 
validates such  provision  as  applied  to  in- 
terstate commerce.  Employers'  Liability 
Cases,  207  U.  S.  463,  52  L.  Ed.  397,  38  S. 
Ct.  141. 

The  statute,  whilst  it  embraces  subjects 
within  the  authority  of  congress  to  reg- 
ulate commerce,  also  includes  subjects 
not  within  its  constitutional  power  and 
the  two  are  so  interblended  in  the  statute 
that  they  are  incapable  of  separation. 
The  statute  is  repugnant  to  the  consti- 
tution therefore  and  nonenforceable.  Em- 
ployers' Liability  Cases,  207  U.  S.  463,  52 
L.  Ed.  297,  28  S.  Ct.  141. 

The  act,  being  addressed  to  all  common 
carriers  engaged  in  interstate  commerce, 
and  imposing  a  liability  upon  them  in 
favor  of  any  of  their  employees,  without 
qualification  or  restriction  as  to  the  busi- 
ness in  which  the  carriers  or  their  em- 
ployees may  be  engaged  at  the  time  of 
the  injury,  of  necessity  incltides  subjects 
wholly  outside  of  the  power  of  congress 
to  regulate  commerce.  Employers'  Lia- 
bility Cases,  207  U.  S.  463,  52  L.  Ed.  297, 
28   S.   Ct.  141. 

As  the  act  thus  includes  many  subjects 
wholly  beyond  the  power  to  regulate  com- 
merce, and  depends  for  its  sanction  upon 
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Territories  and  Places  under  Exclusive  Federal  Control. — The  federal 
power  of  regulation  within  the  states  is  Hmited  to  the  right  of  congress  to  con- 
trol transactions  of  interstate  commerce ;  it  has  no  authority  to  regulate  commerce 
wholly  of  a  domestic  character.^-  But  the  power  of  congress  to  deal  with  trade 
and  commerce  in  the  District  of  Columbia  and  the  territories  does  not  depend 
upon  the  authority  of  the  interstate  commerce  clause  of  the  constitution,  and 
the  invalidity,  so  far  as  interstate  commerce  is  concerned,  of  the  provisions  of 
the  Federal  Employers'  Liability  Act  of  June  11,  1906,  does  not  invalidate  such 
of  its  provisions  as  attempt  to  regulate  commerce  within  the  District  of  Columbia 
and  the  territories. ^^ 

Classification  of  Carriers  and  Employees. — The  imposition  of  the  liability 
created  by  Employers'  Liability  Act  April  22,  1908,  c.  149,  35  Stat.  65  (U.  S. 
Comp.  St.  Supp.  1909,  p.  1171),  upon  interstate  carriers  by  railroad  only,  and 
for  the  benefit  of  all  their  employees  engaged  in  interstate  commerce,  although 
some  are  not  subjected  to  the  peculiar  hazards  incident  to  the  operation  of  trains, 
or  to  hazards  that  differ  from  those  to  which  other  employees  in  such  commerce 
not  within  the  act  are  exposed,  does  not  invalidate  the  statute  under  the  due 
process  of  law  clause  of  the  fifth  amendment  to  the  federal  constitution,  on  the 
ground  that  it  makes  an  arbitrary  and  unreasonable  classification,  even  assuming 
that  that  clause  is  equivalent  to  the  provision  of  the  fourteenth  amendment 
securing  the  equal  protection  of  the  laws.^* 

Forbidding  or  Invalidating  Contract  or  Device  Waiving,  Modifying  or 
Evading  Provisions  of  Act. — The  power  to  enact  such  legislation  carries  with 
it  the  power  to  prohibit  any  contract  or  device  the  purpose  and  intent  of  which 
is  to  waive,  modify,  evade,  or  in  anywise  thwart  the  purpose  of  the  act  by  re- 
lieving the  employer  of  his  liability  thereunder,  and  provisions   forbidding  the 


that  authority,  it  results  that  the  act  is 
repugnant  to  the  constitution,  and  can  not 
be  enforced  in  view  of  the  fact  that  the 
objectionable  and  unobjectionable  pro- 
visions of  the  act  are  so  interblended  that 
they  can  not  be  separated,  and  even  if 
they  could,  it  is  plain  that  congress  would 
not  have  enacted  the  act,  or  so  much  of 
it  as  would  remain,  with  the  unconstitu- 
tional provisions  eliminated.  Employers' 
Liability  Cases,  207  U.  S.  463,  52  L.  Ed. 
297,  28  S.   Ct.  141. 

Act  of  1908. — The  Employers'  Liability 
Act  April  22,  1908,  c.  149,  35  Stat.  65  (U. 
S.  Comp.  St.  Supp.  1909,  p.  1171),  is  not 
unconstitutional.  Mondou  v.  New  York, 
etc.,  R.  Co.,  223  U.  S.  1,  56  L.  Ed.  327,  33 
S.  Ct.  169,  38  L.  R.  A.,  N.  S.,  44,  revers- 
ing judgment  73  Atl.  762,  82   Conn.  373. 

The  power  of  congress,  under  the  com- 
merce clause,  to  regulate  the  liability  of 
an  interstate  railway  carrier  for  the  death 
or  injury  of  an  employee  engaged  in  in- 
terstate commerce,  which  may  result  from 
the  negligence  of  a  fellow  servant,  is  not 
exceeded  by  the  enactment  of  Employer's 
Liability  Act  April  22,  1908,  c.  149,  35  Stat. 
65  (U.  S.  Comp.  St.  Supp.  1909,  p.  1171), 
although  that  act  embraces  instances 
where  the  casual  negligence  is  that  of  an 
employee  engaged  in  intrastate  commerce. 
Mondou  V.  New  York,  etc.,  R.  Co.,  223 
U.  S.  1,  56  L.  Ed.  327,  32  S.  Ct.  169,  38  L. 
R.  A.,  N.  S.,  44. 

The  present  act,  unlike  the  one  con- 
demned in  Employers'  Liability  Cases, 
207  U.  S.  463,  52  L.  Ed.  297,  28  S.  Ct.  141, 


deals  only  with  the  liability  of  a  carrier 
engaged  in  interstate  commerce  for  in- 
juries sustained  by  its  employees  while 
engaged  in  such  commerce.  And  this  be- 
ing so,  it  is  not  a  valid  objection  that  the 
act  embraces  instances  where  the  causal 
negligence  is  that  of  an  employee  en- 
gaged in  intrastate  commerce;  for  such 
negligence,  when  operating  injuriously 
upon  an  employee  engaged  in  interstate 
commerce,  has  the  same  effect  upon  that 
commerce  as  if  the  negligent  employee 
were  also  engaged  therein.  Mondou  v. 
New  York,  etc.,  R.  Co.,  223  U.  S.  1,  56  L. 
Ed.  327,  32  S.  Ct.  169,  38  L.  R.  A.,  N. 
S.,   44. 

12.  Territories  and  places  under  exclu- 
sive federal  control. — El  Paso,  etc.,  R.  Co. 
V.  Gutierrez,  215  U.  S.  87,  54  L.  Ed.  106, 
30   S.   Ct.  21. 

13.  Congress  had  the  power  to  enact  so 
much  of  the  Federal  Employers'  Liability 
Act  of  June  11,  1906,  as  provides  that  every 
common  carrier  engaged  in  trade  or  com- 
merce in  any  territory  of  the  United 
States  shall  be  liable  for  the  death  or  in- 
jur3'  of  its  employees  which  may  result 
from  the  negligence  of  any  of  its  offi- 
cers, agents,  or  employees.  El  Paso,  etc., 
R.  Co.  V.  Gutierrez,  215  U.  S.  87,  54  L. 
Ed.   106,   30   S.   Ct.   21. 

14.  Classification  of  carriers  and  em- 
ployees.— Mondou  V.  New  York,  etc.,  R. 
Co.,  223  U.  S.  1,  56  L.  Ed.  327,  32  S.  Ct. 
169,  38  L.  R.  A.,  N.  S.,  44,  reversing  82 
Conn.  373,  73  Atl.  762,  and  affirming  173 
Fed.  494. 
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making  of  such  contracts  or  the  employment  of  any  such  device  or  evasion  are 
not  unconstitutional  as  infringing  the  liberty  of  contract  guaranteed  by  the  fifth 
amendment. ^5 

Existing  Contracts. — The  power  of  congress,  in  its  regulation  of  interstate 
commerce,  and  of  commerce  in  the  District  of  Columbia  and  in  the  territories, 
to  impose  this  liability,  is  not  fettered  by  the  necessity  of  maintaining  existing 
arrangements  and  stipulations  which  would  conflict  with  the  execution  of  its 
policy.  To  subordinate  the  exercise  of  the  federal  authority  to  the  continuing 
operation  of  previous  contracts  would  be  to  place,  to  that  extent,  the  regulation 
of  interstate  commerce  in  the  hands  of  private  individuals,  and  to  withdraw  from 
the  control  of  congress  so  much  of  the  field  as  they  might  choose,  by  prophetic 
discernment,  to  bring  within  the  range  of  their  agreements.  The  constitution 
recognizes  no  such  limitation.  It  is  of  the  essence  of  the  delegated  power  of 
regulation  that,  within  its  sphere,  congress  should  be  able  to  establish  uniform 
rules,  immediately  obligatory,  which,  as  to  future  action,  should  transcend  all 
inconsistent  provisions.  Prior  arrangements  are  necessarily  subject  to  this  para- 
mount authority.  Existing  as  well  as  future  contracts  of  the  prescribed  charac- 
ter, therefore,  fall  within  the  condemnation  in  the  Employers'  Liability  Act  of 
April  22,  1908,  §  5,  of  "any  contract,  rule,  regulation,  or  device  whatsoever, 
the  purpose  or  intent  of  which  shall  be  to  enable  any  common  carrier  to  exempt 
itself  from  any  liability  created  by  this  act."  ^^ 


15.  Power  to  make  act  effective  by  for- 
bidding or  invalidating  contracts  or  de- 
vice waiving,  modifying  or  evading  pro- 
visions of  act — "Next  in  order  is  the 
objection  that  the  provision  in  §  5,  de- 
claring void  any  contract,  rule,  regula- 
tion, or  device,  the  purpose  or  intent  of 
which  is  to  enable  a  carrier  to  exempt 
itself  from  the  liability  which  the  act 
creates,  is  repugnant  to  the  fifth  amend- 
ment to  the  constitution^  as  an  unwar- 
ranted interference  with  the  liberty  of 
contract.  But  of  this  it  suffices  to  say, 
in  view  of  our  recent  decisions  in  Chi- 
cago, etc.,  R.  Co.  V.  McGuire,  219  U.  S. 
549,  55  L.  Ed.  328,  31  S.  Ct.  259;  Atlantic, 
etc.,  R.  Co.  V.  Riverside  :\Iills,  219  U.  S. 
186,  55  L.  Ed.  167,  31  S.  Ct.  164,  31  L.  R. 
A.,  N.  S.,  7,  and  Baltimore,  etc.,  R.  Co.  v. 
Interstate  Commerce  Comm.,  221  U.  S. 
612,  55  L.  Ed.  878,  31  S.  Ct.  621,  that  if 
congress  possesses  the  power  to  impose 
that  liability,  which  we  here  hold  that  it 
does,  it  also  possesses  the  power  to  insure 
its  efficacy  by  prohibiting  any  contract, 
rule,  regulation,  or  device  in  evasion  of 
it."  Mondou  v.  New  York,  etc.,  R.  Co., 
223  U.  S.  1,  56  L.  Ed.  327,  32  S.  Ct.  169, 
38  L.  R.  A.,  N.  S.,  44;  Philadelphia,  etc., 
R.  Co.  V.  Schubert,  224  U.  S.  603,  56  L. 
Ed.  911,  32   S.  Ct.  589. 

Congress,  possessing  the  power  exer- 
ercised  in  Employers'  Liability  Act  April 
22,  1908,  c.  149,  35  Stat.  65  (U.  S.  Comp. 
St.  Supp.  1909,  p.  1171),  to  regulate  the  re- 
lations of  interstate  railway  carriers  and 
their  employees  engaged  in  interstate 
commerce,  made  no  unwarranted  interfer- 
ence with  the  liberty  of  contract,  con- 
trary to  Const.  U.  S.  amend.  5,  by  declar- 
ing in  the  fifth  section  of  that  act  any 
contract,  rule,  regulation,  or  device  the 
purpose   or   intent   of  which   is   to    enable 


the  carrier  to  exempt  itself  from  the  lia- 
bility therein  created  shall  be  void.  Mon- 
dou V.  New  York,  etc.,  R.  Co.,  223  U.  S. 
1,  56  L.  Ed.  327,  32  S.  Ct.  169,  38  L.  R.  A., 
N.  S.,  44,  reversing  judgment  73  Atl.  762, 
82  Conn.  373. 

16.  Existing  contracts. — If  congress  may 
compel  the  use  of  safety  appliances,  John- 
son V.  Southern  Pac.  Co.,  196  U.  S.  1,  49 
L.  Ed.  363,  25  S.  Ct.  158,  or  fix  the  hours 
of  service  of  employees,  Baltimore,  etc., 
R.  Co.  V.  Interstate  Commerce  Comm., 
221  U.  S.  612,  55  L.  Ed.  878,  31  S.  Ct.  621, 
its  declared  will,  within  its  domain,  is  not 
to  be  thwarted  by  any  previous  stipula- 
tion to  dispense  with  the  one  or  to  ex- 
tend the  other.  And  so,  when  it  decides 
to  protect  the  safety  of  employees  by  es- 
tablishing rules  of  liability  of  carriers 
for  injuries  sustained  in  the  course  of 
their  service,  it  may  make  the  rules  uni- 
formly effective.  These  principles,  and 
the  authorities  which  sustain  them,  have 
been  so  lately  reviewed  by  this  court  that 
extended  discussion  is  unnecessary.  Phil- 
adelphia, etc.,  R.  Co.  V.  Schubert,  324  U. 
S.  603,  56  L.  Ed.  911,  32  S.  Ct.  589;  Louis- 
ville, etc.,  R.  Co.  V.  :\Iottley,  219  U.  S. 
467,  55  L.  Ed.  297,  31  S.  Ct.  265,  34  L.  R. 
A.,    N.    S.,   671. 

Congress  had  the  power  to  enforce  the 
regulation  validly  prescribed  by  the  Em- 
ployers' Liability  Act  of  April  22,  1908 
(35  Stat,  at  L.  65,  chap.  149,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1322),  §  5,  by  prevent- 
ing the  acceptance  of  benefits  under  a 
contract  of  membership  in  a  railway  re- 
lief department  from  operating  as  a  bar 
to  the  recovery  of  damages  for  the  injury 
or  death  of  an  employee,  and  by  avoiding 
any  agreement  to  that  effect.  Philadel- 
phia, etc.,  R.  Co.  V.  Schubert,  224  U.  S. 
603,  56  L.  Ed.  911,  32  S.  Ct.  589.     See,  also, 
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Particular  Provisions  Considered. — Congress  may  prescribe,  as  between 
an  interstate  carrier  and  such  of  its  employees  as  are  engaged  in  interstate  com- 
merce, that  the  carrier  shall  be  liable  for  the  death  or  injury  of  any  such  em- 
ployee while  so  engaged  which  may  result  from  the  negligence  of  a  fellow  serv- 
ant.^'^  And  congress  did  not  exceed  its  power  to  regulate  the  relations  of  inter- 
state railway  carriers  and  their  employees  engaged  in  interstate  commerce  by 
enacting  Employers'  Liability  Act  April  22,  1908,  c.  149,  35  Stat.  65  (U.  S. 
Comp.  St.  Supp.  1909,  p.  1171),  which  abrogates  the  fellow  servant  rule,  ex- 
tends the  carrier's  liability  to  cases  of  death,  and  restricts  the  defenses  of  con- 
tributory negligence  and  assumption  of  risk,  since  no  one  has  any  vested  right 
in  any  rule  of  the  common  law,  and  the  natural  tendency  of  such  changes  is  to 
promote  the  safety  of  the  employees  and  to  advance  the  commerce  in  which  they 
are  engage d.^® 

Exclusive  Operation  of  Federal  Act. — State  and  territorial  legislation  un- 
dertaking to  regulate  the  liability  of  interstate  carriers  for  the  death  or  injury 
of  their  employees  while  engaged  in  interstate  commerce  is  superseded  by  the 
legislation  of  congress  in  so  far  as  it  covers  the  same  field. ^^ 


Chicago,  etc.,  R.  Co.  v.  McGuire,  219  U. 
S.  549,  55  L.  Ed.  338,  31  S.  Ct.  259,  af- 
firming judgment,  138  Iowa  664,  116  N. 
W.  801. 

Stipulations  making  the  acceptance  of 
benefits  on  account  of  the  injury  or  death 
of  an  employee  under  a  contract  of  mem- 
bership in  a  railway  relief  department 
equivalent  to  a  release  of  the  company's 
liability  must  be  deemed  to  fall  within  the 
condemnation  in  the  Employers'  L,iability 
Act  of  April  22,  1908,  §  5,  of  any  contract, 
rule,  regulation,  or  device  whatsoever,  the 
purpose  or  intent  of  which  shall  be  to  en- 
able any  common  carrier  to  exempt  itself 
from  any  liability  created  by  this  act,  es- 
pecially in  view  of  the  proviso  of  that 
section  permitting  a  set-off  of  any  sum 
which  the  company  may  have  contributed 
toward  any  benefit  paid  to-  the  employee 
or  his  legal  representative.  Philadelphia, 
etc.,  R.  Co.  V.  Schubert,  224  U.  S.  603,  56 
L.    Ed.    911,    32   S.    Ct.    589. 

Construing  the  condemnation  in  the 
Employers'  Liability  Act  of  April  22,  1908, 
§  5,  of  "any  contract,  rule,  regulation,  or 
device  whatsoever,  the  purpose  or  intent 
of  which  shall  be  to  enable  any  common 
carrier  to  exempt  itself  from  any  liability 
created  by  this  act"  as  embracing  an  exist- 
ing agreement  under  which  the  acceptance 
of  benefits  on  account  of  the  injury  or 
death  of  an  employee  under  a  contract  of 
membership  in  a  railway  relief  depart- 
ment was  to  release  the  company  from  li- 
ability does  not  render  the  section  invalid, 
since  such  agreement  must  necessarily  be 
regarded  as  having  been  made  subject  to 
the  possibility  that  at  some  future  time 
■congress  might  so  exert  its  power  to  reg- 
ulate commerce  as  to  render  the  agree- 
ment unenforceable,  or  impair  its  value. 
Philadelphia,  etc.,  R.  Co.  v.  Schubert,  224 
U.   S.   603,  56  L.   Ed.  91],  32   S.  Ct.   589. 

17.  Particular  provisions  considered. — ■ 
Employers'  Liability  Cases,  207  U.  S.  463, 
S2  L.  Ed.  297,  28  S.  Ct.  141,  affirming  148 
Fed.  986,  148   Fed.  997. 


18.  Mondou  v.  New  York,  etc.,  R.  Co., 
323  U.  S.  1,  56  L.  Ed.  327,  32  S.  Ct.  169, 
38  L.   R.   A.,   N.   S.,   44. 

19.  Exclusive   operation   of  federal   act. 

— Mondou  V.  New  York,  etc.,  R.  Co.,  223 
U.  S.  1,  56  L.  Ed.  327,  32  S.  Ct.  169,  38  L. 
R.  A.,  N.  S.,  44,  reversing  83  Conn.  37.?, 
73  Atl.  762,  and  affirming  173  Fed.  494; 
El  Paso,  etc.,  R.  Co.  v.  Gutierrez,  215  U. 
S.  87,  54  L.  Ed.  106,  30  S.  Ct.  21. 

The  laws  of  the  several  states,  in  so  far 
as  they  cover  the  same  field,  were  super- 
seded by  the  enactment  by  congress  of 
Employers'  Liability  Act  April  22,  1908, 
c.  149,  35  Stat.  65  (U.  S.  Comp.  St.  Supp. 
1909,  p.  1171),  regulating  the  liability  of 
interstate  railway  carriers  for  the  death 
or  injury  of  their  employees  while  en- 
gaged in  interstate  commerce.  Mondou 
V.  New  York,  etc.,  R.  Co.,  323  U.  S.  1,  56 
L.  Ed.  337,  33  S.  Ct.  169,  38  L.  R.  A.,  N. 
S..  44,  reversing  judgment  73  Atl.  763,  82 
Conn.   373. 

In  view  of  the  plenary  power  of  con- 
gress under  the  constitution  over  the  ter- 
ritories of  the  United  States,  subject  only 
to  certain  limitations  and  prohibitions  not 
necessary  to  notice  now,  there  can  be  no 
doubt  that  an  act  of  congress  undertaking 
to  regulate  commerce  in  the  District  of 
Columbia  and  the  territories  of  the  United 
States  would  necessarily  supersede  the 
territorial  law  regulating  the  same  sub- 
ject. El  Paso,  etc.,  R.  Co.  v.  Gutierrez, 
215  U.  S.  87,  54  L.  Ed.  106,  30  S.  Ct.  21. 

The  Federal  Employers'  Liability  Act 
of  June  11,  1906  (34  Stat,  at  L.  233,  chap. 
3073,  U.  S,  Comp.  Stat.  Supp.  1907,  p.  891), 
by  undertaking  to  regulate  commerce  in 
the  District  of  Columbia  and  the  terri- 
tories of  the  United  States,  necessarily 
superseded  any  otherwise  applicable  pro- 
visions of  the  New  Mexico  Act  of  March 
11,  1903,  governing  suits  for  death  and 
personal  injuries.  El  Paso,  etc.,  R.  Co.  v. 
Gutierrez,  315  U.  S.  87,  54  L.  Ed.  106,  30 
S.  Ct.  31. 
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Enforcement  of  Act — Jurisdiction  of  State  Courts. — Rights  arising  under 
the  congressional  Employers'  Liability  Act  may  be  enforced,  as  of  right,  in  the 
courts  of  the  states  when  their  jurisdiction,  as  prescribed  by  local  laws,  is  ade- 
quate to  the  occasion.  The  enforcement  of  rights  under  the  act  of  April  22, 
1908,  can  not  be  regarded  as  impliedly  restricted  to  the  federal  courts,  in  view 
of  the  concurrent  jurisdiction  provision  of  the  Judiciary  Act  of  August  13,  1888 
(25  Stat,  at  L.  433,  chap.  866,  U.  S.  Comp.  Stat.  1901,  p.  508),  §  1,  and  of  the 
amendment  made  by  the  act  of  April  5,  1910  (36  Stat,  at  L.  291,  chap.  143),  to 
the  original  Employers'  Liability  Act,  which,  instead  of  granting  jurisdiction 
to  the  state  courts,  presupposes  that  they  already  possess  it.  Nor  may  jurisdic- 
tion of  an  action  to  enforce  the  rights  arising  under  the  act  of  April  22,  1908, 
be  declined  by  the  courts  of  a  state  whose  ordinary  jurisdiction,  as  prescribed 
by  local  laws,  is  adequate  to  the  occasion,  on  the  theory  that  such  statute  is  not 
in  harmony  with  the  policy  of  the  state,  or  that  the  exercise  of  such  jurisdiction 
will  be  attended  by  inconvenience  and  confusion  because  of  the  different  stand- 
ards of  right  established  by  the  congressional  act  and  those  recognized  by  the 
laws  of  the  state.^" 

Distribution  of  Damages. — The  distribution  of  damages  recoverable,  under 
the  act  of  April  22,  1908,  from  an  interstate  railway  carrier,  for  the  death  of 
an  employee  while  engaged  in  interstate  commerce,  is  governed  by  the  provisions 
of  that  statute,  which  necessarily  supersede  any  applicable  state  legislation.^! 

§  3849.   Qualifications,    Duties    and    Liabilities    of   Employees. — The 

power  of  congress  to  regulate  interstate  and  foreign  commerce  is  plenary,  and,  as 
incident  to  it,  congress  may  legislate  as  to  the  qualifications,  duties,  and  liabilities 
of  employees  and  others  on  railway  trains  engaged  in  such  commerce;  and  such 
legislation  will  supersede  any  state  action  on  the  subject,  but  until  such  legisla- 
tion is  had,  it  is  clearly  within  the  competency  of  the  states  to  provide  against 
accidents  on  trains  whilst  within  their  limits. ^^ 

Members  of  Labor  Unions. — There  is  no  such  connection  between  interstate 
commerce  and  membership  in  a  labor  organization  as  to  authorize  congress  to 
enact  legislation  making  it  a  crime  for  the  officers  or  agents  of  interstate  carriers 
to  discharge  employees  because  of  their  membership  in  such  organizations.^^ 
The  act  of  June  1,  1898,  which  makes  it  a  criminal  offense  for  any  interstate  car- 
rier as  an  employer  to  require  any  "employee  or  person  seeking  employment" 
to  enter  into  an  agreement  not  to  become  or  remain  a  member  of  any  labor  or- 
ganization, or  to  threaten  any  employee  with  loss  of  employment  or  unjustly  dis- 
criminate against  any  employee  because  of  his  membership  in  such  labor  organi- 
zation, is  void,  as  not  within  the  constitutional  power  of  congress  to  regulate  in- 
terstate commerce.  2^ 

20.  Enforcement  of  act — Jurisdiction  of  Smith  r.  Alabama,  124  U.  S.  465,  31  L.  Ed. 

state  courts. — Alondou  v.   New  York,  etc.,  508,  8  S.  Ct.  564;  Hennington  v.  Georgia, 

R.    Co.,    223    U.    S.    1,    56    L.    Ed.    327,   32    S.  163  U.  S.  299,  41  L.  Ed.  166,  16  S.  Ct.  1086. 

Ct.  169,  38  L.  R.  A.,  N.  S.,  44.  23.   Members    of    labor    unions. — There 

21    Distribution    of    damages. — ^ilondou  is    no     such     connection    between    inter- 

V.    New    York,   etc.,    R.    Co.,   223    U.    S.   1,  state      commerce      and      membership      in 

56  L.   Ed.  327,  32  S.  Ct.  169,  38  L.  R.  A.,  a  bbor  organization  as  to  authorize  Con- 

N-   S.,   44.          ■  gress,  by  Act  June  1,  1898,  c.  370,  §  10,  30 

22.   Qualifications,   duties   and  liabilities  Stat.  424   [U.  S.  Comp.  St.  1901,  p.  3205], 

of    employees. — Nashville,    etc.,    R.    Co.   v.  to   make   it   a    crime   against     the   United 

Alabama,  128  U.  S.  96,  32  L.  Ed.  352,  9  S.  States  for  an  agent  or  officer  of  an  inter- 

Ct.   28;   Smith  v.  Alabama,   124  U.   S.  465,  stale  carrier,  having  full  authority  in  the 

31   L.   Ed.   508,   8   S.   Ct.   564;   Hennington  premises  from  his   principal,  to   discharge 

V.   Georgia,   163   U.   S.  299,  41  L.   Ed.  166,  an  employee  from  service  to  such  carrier 

16  S.  Ct.  1086.  because   of  such  membership  on  his  part. 

Qualifications   of   locomotive   engineers.  Judgment,    United    States    v.    Adair,    152 

— It  would  be  competent  for  congress  to  Fed.  737,  reversed  in  208  U.  S.  161,  52  L. 

prescribe   the   qualifications   of  locomotive  Ed.  436,  28  S.  Ct.  277,  13  Am.  &  Eng.  Ann. 

engineers  for  employment  by  carriers  en-  Cas.    704. 

gaged  in  foreign  or  interstate   commerce.  24.  Act  June  1,  1898,  ch.  370,  §  10;  Or- 
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§§  3850-3851 


§  3850.  Arbitration  between  Railroad  and  Employees.— Congress  has 
exercised  the  power  granted  in  respect  to  interstate  commerce  by  providing  for 
arbitration  between  interstate  railroad  companies  and  their  employees.^^ 

§  3851.  Conspiracy  to  Obstruct  Transportation.^The  relations  of  the 
general  government  to  interstate  commerce  and  the  transportation  of  the  mails 
are  such  as  to  authorize  a  direct  interference  to  prevent  a  forcible  obstruction 
thereof.  Therefore,  as  authority  in  governmental  affairs  implies  both  a  power 
and  a  duty,  when  the  railroad  interstate  transportation  of  persons  and  property, 
as  well  as  the  carriage  of  the  mails,  is  forcibly  obstructed,  and  a  combination 
and  conspiracy  exists  to  subject  the  control  of  such  transportation  to  the  will  of 
the  conspirators,  a  United  States  court,  sitting  as  a  court  of  equity,  has  juris- 
diction to  issue,  at  the  instance  of  the  government,  an  injunction  to  restrain  such 
obstruction  and  prevent  carrying  into  effect  such  conspiracy. ^^^  And  the  mere 
fact  that  the  national  government  has  no  pecuniary  interest  in  the  controversy  is 
not  sufficient  to  exclude  it  from  the  courts,  or  prevent  it  from  taking  measures 
therein  to  fully  discharge  its  constitutional  duties. ^^ 


der   V.    Louisville,    etc.,    R.    Co.,    148    Fed. 
437. 

There  is  no  such  connection  between 
interstate  commerce  and  membership  in 
a  labor  organization  as  to  authorize  con- 
gress, by  Act  June  1,  1898,  to  make  it  a 
crime  against  the  United  States  for  an 
agent  or  officer  of  an  interstate  carrier, 
having  full  authority  in  the  premises 
from  his  principal,  to  discharge  an  em- 
ployee from  service  to  such  carrier  be- 
cause of  such  membership  on  his  part. 
Judgment  United  States  v.  Adair,  153 
Fed.  737,  reversed  in  208  U.  S.  161,  52  L. 
Ed.  436,  28  S.  Ct.  277,  13  Am.  &  Eng.  Ann. 
Cas.  764. 

25.  Arbitration  between  railroad  com- 
panies and  employees. — Act  of  October  1, 
1888,  ch.  1063,  25  Stat.  501.  In  re  Debs, 
158  U.  S.  564,  39  L.  Ed.  1092,  15  S.  Ct.  900. 

26.  Conspiracy  to  obstruct  transporta- 
tion.— In  the  case  of  In  re  Debs,  158  U. 
S.  564,  39  L.  Ed.  1092,  15  S.  Ct.  900,  the 
court  in  summing  up  its  conclusions,  said: 
"The  complaint  filed  in  this  case  clearly 
showed  an  existing  obstruction  of  artifi- 
cial highways  for  the  passage  of  inter- 
state commerce  and  the  transmission  of 
the  mail — an  obstruction  not  only  tempo- 
rarily existing,  but  threatening  to  con- 
tinue; *  *  *  under  such  coinplaint  the 
circuit  court  had  power  to  issue  its  proc- 
ess of  injunction;  *  *  *  it  having  been 
issued  and  served  on  these  defendants, 
the  circuit  court  had  authority  to  inquire 
whether  its  orders  had  been  disobeyed, 
and  when  it  found  that  they  had  been, 
then  to  proceed  under  §  725,  Revised  Stat- 
utes, which  grants  power  'to  punish,  by 
fine  or  imprisonment,  *  *  *  disobedi- 
ence, *  *  *  by  any  party  *  *  *  or 
other  person,  to  any  lawful  writ,  process, 
order,  rule  decree  or  command,'  and  enter 
the  order  of  punishment  complained  of; 
and,  finally,  *  *  *  the  circuit  court,  hav- 
ing full  jurisdiction  in  the  premises,  its 
finding  of  the  fact  of  disobedience  is  not 
open  to  review  on  habeas  corpus  in  this 


or  any  other  court.  Ex  parte  Watkins 
(U.  S.),  3  Pet.  193,  7  L.  Ed.  650;  Ex  parte 
Yarbrough,  110  U.  S.  651,  28  L.  Ed.  274, 
4  S.  Ct.  153;  Ex  parte  Terry,  138  U.  S.  289, 
32  E.  Ed.  405,  9  S.  Ct.  77;  In  re  Swan,  150 
U.  S.  637,  37  L.  Ed.  1207,  14  S.  Ct.  335; 
United  States  v.  Pridgeon,  153  U.  S.  48, 
38   L.  Ed.  631,  14  S.  Ct.  746." 

In  In  re  Debs,  158  U.  S.  564,  39  L.  Ed. 
1092,  15  S.  Ct.  900,  it  was  said  by  Mr.  Jus- 
tice Brewer,  speaking  for  the  court:  "If  a 
state,  with  its  recognized  power  of  sover- 
eignty, is  impotent  to  obstruct  interstate 
commerce,  can  it  be  that  any  mere  volun- 
tary association  of  individuals  within  the 
limits  of  that  state  has  a  power  which  the 
state  itself  does  not  possess?"  Addyston 
Pipe,  etc.,  Co.  v.  United  States,  175  U. 
S.  211,  44  L.  Ed.  136,  30   S.  Ct.   96. 

Other  modes  of  preventing  unlawful 
and  forcible  interference. — "The  entire 
strength  of  the  nation  may  be  used  to  en- 
force in  any  part  of  the  land  the  full  and 
free  exercise  of  all  national  powers  and 
the  security  of  all  rights  entrusted  by  the 
constitution  to  its  care.  The  strong  arm. 
of  the  national  government  may  be  put 
forth  to  brush  away  all  obstructions  to 
the  freedom  of  interstate  commerce  or 
the  transportation  of  the  mails.  If  the 
emergency  arises,  the  army  of  the  na- 
tion, and  all  its  militia,  are  at  the  service 
of  the  nation  to  compel  obedience  to  its. 
laws."  In  re  Debs,  158  U.  S.  564,  39  L. 
Ed.  1092,  15  S.  Ct.  900. 

27.  Interest  of  government  in  contro- 
versy.— "Whenever  the  wrongs  com- 
plained of  are  such  as  affect  the  public  at 
large,  and  are  in  respect  of  matters  which 
by  the  constitution  are  entrusted  to  the 
care  of  the  nation,  and  concerning  which 
the  nation  owes  the  duty  to  all  the  citi- 
zens of  securing  to  them  their  common 
rights,  then  the  mere  fact  that  the  govern- 
ment has  no  pecuniary  interest  in  the  con- 
troversy is  not  sufficient  to  exclude  it 
from  the  courts,  or  prevent  it  from  taking- 
measures  therein  to  fully  discharge  those 
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§  3852.  Express  Companies. — Where  an  express  company  takes  pack- 
ages of  merchandise  coming  from  other  states  at  a  railroad  or  steamer  terminal, 
and  transports  them  by  wagon  through  the  streets  and  avenues  of  a  city  to 
the  addressees,  such  local  transportation  of  interstate  packages  constitutes  in- 
terstate commerce,  and  is  therefore  within  the  exclusive  jurisdiction  of  the 
federal  government.^*  The  provision  of  Act  Feb.  8,  1897,  making  it  unlawful 
for  any  person  to  deposit  with  an  express  company  or  other  common  carrier,  for 
carriage  from  one  state  or  territory  to  another,  any  article  or  thing  designed 
or  intended  for  the  prevention  of  conception,  is  not  unconstitutional,  on  the 
ground  that  it  is  a  police  regulation,  and  as  such  a  matter  over  which  the  states 
have  exclusive  jurisdiction,  but  is  within  the  constitutional  powers  of  congress  to 
regulate  interstate  commerce.^® 

The  carriage  of  lottery  tickets  from  one  state  to  another  by  an  express 
company  engaged  in  carrying  freight  and  packages  from  state  to  state  is  inter- 
state commerce,  which  Congress,  under  its  power  to  regulate,  may  prohibit  by 
making  it  an  offense  against  the  United  States  to  cause  such  tickets  so  to  be 
carried.^*' 

§  3853.  Ships. — Undisputed  authority  exists  in  congress  to  impose  ton- 
nage duties,  and  such  duties,  to  a  greater  or  less  extent,  have  been  imposed  by 
congress  ever  since  the  federal  government  was  organized  under  the  constitution. 
They  have  usually  been  exacted  when  the  ship  or  vessel  entered  the  port.^^ 

§  3854.  Wharves. — Wharves  are  related  to  commerce  and  navigation  as 
aids  and  conveniences,  and  as  such  come  within  the  regulating  power  of  congress, 
but  being  local  in  their  nature  and  requiring  special  regulations  for  particular 
places,  the  regulation  thereof,  in  the  absence  of  congressional  legislation  on  the 
subject,  properly  belongs  to  the  states  in  which  they  are  situated.^^ 

§  3855.  Bridges. — Under  its  power  to  regulate  interstate  commerce  and 
to  free  navigation  from  unreasonable  obstructions,  congress  has  power  to  regu- 
late bridges  that  affect  navigation  or  that  are  employed  in  the  moving  interstate 
commerce.^^ 

Constructed  under  Power  of  State. — A  bridge  over  an  interstate  water- 
way, though  erected  under  the  sanction  of  state,  and  not  an  illegal  structure,  or 
an  unreasonable  obstruction  to  navigation  in  the  condition  of  commerce  and 
navigation  when  erected,  must  be  taken  as  having  been  constructed  with  knowl- 
edge of  the  paramount  power  of  congress  to  regulate  commerce  among  the 
states,  and  subject  to  the  condition  or  possibility  that  congress  might,  at  some 
time  after  its  construction,  and  for  the  protection  or  benefit  of  the  public,  exert 
its  constitutional  power  to  protect  free  navigation  as  it  then  was  against  un- 
reasonable obstructions.^* 

§  3856.  Navigable  Waters. — Under  the  commerce  clause  of  the  federal 
constitution,  congress  has  charge  of  all  navigable  waters  in  the  United  States.^^ 

constitutional  duties."     In  re  Debs,  158  U.  2  S.  Ct.  732. 

S.  564,  39  L.  Ed.  1092,  15  S.  Ct.  900.  See,  33.     Bridges. — Escanaba,      etc.,     Transp. 

also,   Louisiana  v.  Texas,  176   U.   S.   1,  44  Co.  v.   Chicago,   107  U.   S.   678,  27   L.  Ed. 

L.  Ed.  347,  20  S.  Ct.  251.  765,   2   S.    Ct.    185;    Union    Bridge  Co.  v. 

28.  Express  companies. — Barrett  v.  United  States,  204  U.  S.  364,  51  L.  Ed. 
New  York,  183  Fed.  793.  523,  27  S.  Ct.  367. 

29.  United  States  v.  Popper,  98  Fed.  423.  34.  Constructed  under  power  of  state. — 

30.  Champion  v.  Ames,  23  S.  Ct.  321,  188  Judgment,  United  States  v.  Monongahela 
U.  S.  321,  47  L.  Ed.  493.  Bridge   Co.,  160   Fed.  712,  affirmed  in  216 

31.  Ship's-tonnage    duties. — State    Ton-      U.  S.  177,  30  S.  Ct.  356. 

nage  Tax  Cases   (U.  S.),  12  Wall.  204,  20  35.    Navigable   waters.— In  re    Southern 

L.  Ed.  370.  Wisconsin   Power   Co.,   140  Wis.   245,   122 

32.  Wharves.— Transportation  Co.  v.  N.  W.  801;  S.  C,  140  Wis.  265,  123  N.  W. 
Parkersburg,  107  U.  S.  691,  27  L.  Ed.  584,  809. 


3469  REGULATION  AND  CONTROL.  §§    3857-3859 

§  3857.  Packing  Houses. — The  acts  of  congress  whereby  the  secretary  of 
agriculture  was  empowered  to  have  made  a  careful  inspection  of  cattle,  sheep, 
and  hogs  at  slaughter  houses  located  in  the  several  states,  the  products  of  which 
were  intended  for  sale  in  other  states  or  foreign  countries,  are  void  because  they 
do  not  pertain  to  interstate  or  foreign  commerce.^'' 

§  3858.  Terminals  and  Stockyards. — The  power  of  congress  to  regulate 
interstate  commerce  extends,  to  the  necessary  switching  o±  cars  and  delivery  at 
terminal  points ;  and  an  action  to  recover  penalties  imposed  by  a  state  statute 
upon  carriers  for  discrimination  between  individuals  in  regard  to  terminal  facili- 
ties can  not  be  maintained  with  respect  to  freight  brought  from  another  state,  as 
that  matter  is  covered  by  a  federal  statute. ^'^  The  transportation  of  cattle  from 
a  point  in  another  state  to  the  chutes  at  the  stockyards  at  South  St.  Joseph,  Mo., 
is  a  continuous  shipment,  all  of  which,  including  the  transportation  by  the  stock- 
yards company  over  its  own  tracks,  is  of  an  interstate  character  and  covered  by 
Twenty-Eight  Hour  Law  June  29,  1906.^8  The  Washington  Terminal  Company, 
which  exclusively  manages,  operates,  and  controls  all  steam  railroad  passenger 
traffic  entering  into  and  leaving  the  city  of  Washington,  while  within  the  zone  oc- 
cupied by  its  station  and  tracks,  is  engaged  in  interstate  commerce. ^^ 

§  3859.  Connecting  Carriers. — The  Interstate  Commerce  Act,  fixing  pri- 
mary responsibility  on  the  initial  carrier,  and  also  fixing  the  liability  of  the  con- 
necting carrier,  and  providing  for  enforcing  the  same,  is  a  regulation  of  commerce, 
and  the  act  controls  interstate  shipments,  and  makes  an  interstate  shipment  one 
carriage  as  between  the  carriers.*"  The  imposition  upon  an  interstate  carrier 
voluntarily  receiving  property  for  transportation  from  a  point  in  one  state  to  a 
point  in  another  state  of  liability  to  the  holder  of  the  bill  of  lading  for  a  loss  any- 
where en  route,  with  a  right  of  recovery  over  against  the  carrier  actually  causing 
the  loss  which  is  made  by  Act  Feb.  4,  1887,  in  spite  of  any  agreement  or  stipula- 
tion limiting  liability  to  its  own  line,  is  a  valid  regulation  of  interstate  com- 
merce.*^ The  initial  carrier  of  an  interstate  shipment  is  subject  to  federal  reg- 
ulation, and  hence  may  not  limit  its  liability  to  loss  or  damage  occurring  on  its 
own  line,  but  is  responsible  for  any  loss  or  injury  caused  by  it  or  any  connecting 
carrier.*^ 

36.  Packing  houses. — (1  Supp.  Rev.  St.  1363]),  giving  a  right  of  action  against  an 
937,  and  2  Supp.  Rev.  St.  403).  United  initial  carrier  for  negligence  of  connect- 
States  V.  Boyer,  85  Fed.  425.  ing   carriers   in   interstate   shipments,   not- 

37.  Terminals  and  stockyards.— Fielder  withstanding  any  provision  in  the  con- 
V.  Missouri,  etc.,  R.  Co.  (Tex.  Civ.  App.),  fact  of  carriage  to  the  contrary,  is  within 
42  S.  W.  362,  affirmed  in  46  S.  W.  633,  92  the  power  conferred  on  Congress  to  reg- 
Tex    176  ulate  commerce.     St.  Louis,  etc.,  R.  Co.  v. 

38.  United  States  v.  St.  Joseph  Stock  ^Tr^%!^  M'sst'"'  'I'n'/s  f^'H^  .  .«r- 
Yards    Co.,    181   Fed.   635.  ,T^q    C  '  i    loni         iL^ '         ^         f  ^ 

A      tp™  nal     railroad     rnmnaiiv    held    a        ^U.  S.  Comp.  St.  1901,  p.  3169),  as  amended 
A    terminal  ^  railroad    company    held   a       ^     ^      j  g  g 

common     carrier     engaged     m      interstate       >Xd  /tt    c    n c^    c  mSn         .,^,.n\ 

transportation     of     property,     within     the       ^^^     U    S.  Comp    St.  Supp.  1909,  p.  1163), 

meaning  of  Interstate  Commerce  Act  Feb.       ■"egulating   habil.ty   of   connecting   carrier, 

'.-.rJ.^   ''T  T'ffX'  ^^*  -J^"^  '^f      me  cl^otlv    lot  ettl.'co."rWalire: 
^^^t%L'6Tn'd\"o'^of*s^?d^L^,^ararende1       ^^^^  U.  S.  481    56  L    Ed  516,  32  S    Ct.  205! 

'u^nio^'sLcklar^d    .t^'To^'l.fTJfrr.  G^lv^s^fn.^^ttT^Co.".  Iro^'c^S.  Civ' 

Union  stock  Yard,  etc.,  Co.,  192  l<eQ.  330.  .        s     ,^  '  r.    Ar    ^r^n 

^,   ,.                 ',.,  .               „         .      ,  App.),   117   b.   W.   170. 

39.  McNamara  v.  Washington  Terminal  41.  Atlantic,  etc.,  R.  Co.  v.  Riverside 
Co.,  37  App.  D.  C.  384.  Mills,   219   U.   S.   186,   55   L.   Ed.   167,   31   S. 

40.  Connecting  carriers. — Pittsburg,  etc.,  Ct.  164,  31  L.  R.  A.,  N.  S.,  7,  affirming 
R.  Co.  7A  Mitchell,  175  Ind.  196,  91  N.  E.  judgment  168  Fed.  990;  Louisville,  etc.,  R. 
735,  93  N.  E.  996.  Co.  v.  Scott,  219  U.  S.  209,  55  L.  Ed.  183, 

Interstate   Commerce   Act    (Act   Feb.   4,  31  S.  Ct.  171,  affirming  judgment  133   Ky. 

1887,  c.  104,  24  Stat.  386   [U.  S.  Comp.   St.  724,   118    S.   W.   990,   19   Am.   &   Eng.   Ann. 

1901,  p.  31691)  §  20,  as  amended  by  Hep-  Cas.  392. 

burn   Act    (Act  June  29,   1906,   c.   3591,   34  42.  Atlantic,  etc.,  R.  Co.  v.  Ward,  4  Ala. 

Stat.   584   [U.  S.  Comp.  St.  Supp.   1909,  p.  App.   374,   58   So.   677. 
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Kequiring  Carrier  to  Undertake  to  Carry  to  Destination. — The  require- 
ment that  carriers  who  undertake  to  engage  in  interstate  transportation,  and  as  a 
part  of  that  business  hold  themselves  out  as  receiving  packages  destined  to  places 
beyond  their  own  terminal,  shall  be  required,  as  a  condition  of  continuing  in  that 
traffic,  to  obligate  themselves  to  carry  to  the  point  of  destination,  using  the  lines 
of  connecting  carriers  as  their  own  agencies,  was  not  beyond  the  scope  of  the 
power  of  regulation.*^  The  damage  caused  by  the  failure  of  a  connecting  car- 
rier in  an  interstate  shipment  to  deliver  the  goods  to  the  consignee,  for  which  fail- 
ure the  initial  carrier  is  made  liable  by  the  Carmack  Amendment  of  June  29,  1906, 
to  the  Interstate  Commerce  Act,  is  not  traceable  to  a  violation  of  the  statute,  re- 
dress for  which,  under  the  original  act,  can  only  be  had  in  the  interstate  com- 
merce commission  or  in  the  federal  courts,  but  such  liability  may  be  enforced  by 
an  action  in  a  state  court  of  competent  jurisdiction.** 

§§  3860-3937.  Power  of  State— §  3860.  In  General.— The  mere  del- 
egation by  congress  to  the  interstate  commerce  commission  of  certain  powers  is 
not  equivalent  to  specific  action  by  Congress  in  respect  to  the  particular  matters 
involved,  which  prevent  a  state  from  making  regulation  conducive  to  the  welfare 
of  its  citizens  that  may  indirectly  affect  commerce.*"  Nothing  can  be  done  by  a 
state  which  will  operate  as  a  burden  on  the  business  of  a  carrier  engaged  in  in- 
terstate commerce,  or  impair  the  usefulness  of  its  facilities  or  instruments  of 
interstate  commerce.*^ 

Reasonableness  of  Regulation. — Whether  a  state  regulation  affecting  a  pub- 
lic corporation,  as  a  railroad  company,  is  within  the  powers  of  the  state  and  valid, 
or  is  invalid  as  beyond  such  powers  or  in  violation  of  constitutional  rights  of  the 
company,  depends  in  the  final  test  upon  whether  or  not  it  is  reasonable  in  view  of 
all  the  circumstances.*''^ 


43.  Requiring  carrier  to  undertake  to 
carry  to  destination. — A  carrier  voluntarily 
receiving  property  for  transportation  to 
a  point  on  another  line  in  another  state  is, 
under  the  Carmack  amendment  of  June 
29,  1906,  to  the  Interstate  Commerce  Act 
of  February  4,  1887,  conclusively  treated 
as  having  made  a  through  contract  of 
carriage,  rendering  it  liable  for  the  other 
carrier's  negligent  failure  to  deliver  the 
shipment  to  the  consignee.  It  thereby 
elected  to  treat  the  connecting  carriers  as 
its  agents,  for  all  purposes  of  transporta- 
tion and  delivery.  Galveston,  etc.,  R.  Co. 
V.  Wallace,  223  U.  S.  481,  56  L.  Ed.  516, 
32   S.   Ct.  205. 

Proof  of  delivery  of  an  interstate  ship- 
ment to  the  initial  carrier,  and  of  failure 
to  deliver  the  same  to  the  consignee, 
raises  a  presumption  of  negligence,  so  as 
to  give  rise  to  the  liability  imposed  by 
the  Carmack  amendment  of  June  29,  1906, 
to  the  Interstate  Commerce  Act  of  Feb- 
ruary 4,  1887,  for  loss  or  damage  caused 
by  it  or  any  other  carrier  in  the  chain  of 
transportation,  and  casts  upon  it  the  bur- 
den of  proving  that  the  loss  resulted  from 
some  cause  for  which  such  initial  carrier 
was  not  responsible  in  law  or  by  con- 
tract. Galveston,  etc.,  R.  Co.  v.  Wallace, 
223  U.   S.  481,  56  L.   Ed.  516,  32  S.  Ct.  205. 

44.  The  jurisdiction  of  the  state  court 
was  attacked,  first,  on  the  ground  that  § 
9  of  the  original  Act  of  1887  provided  the 
persons  damaged  by  a  violation  of  the 
statute  ''might  make  complaint  before  the 


commission  *  *  *  or  in  any  district  or 
circuit  court  of  the  United  States."  24 
Stat,  at  L.  379,  chap.  104,  U.  S.  Comp. 
Stat.  1901,  p.  3154.  It  was  contended  that 
Texas,  etc.,  R.  Co.  v.  Abilene  Cotton  Oil 
Co.,  204  U.  S.  426,  51  L.  Ed.  553,  27  S.  Ct. 
350,  9  Am.  &  Eng.  Ann.  Cas.  1075,  ruled 
that  this  jurisdiction  was  exclusive,,  and 
from  that  it  was  argued  that  no  suit  could 
be  maintained  in  a  state  court  on  any 
cause  of  action  created  either  by  the  orig- 
inal Act  of  1887  or  by  the  amendment  of 
1906.  But  damage  caused  by  failure  to 
deliver  goods  is  in  no  way  traceable  to  a 
violation  of  the  statute,  and  is  not,  there- 
fore, within  the  provisions  of  §§  8,  9  of 
the  act  to  regulate  commerce.  Galveston, 
etc.,  R.  Co.  V.  Wallace,  223  U.  S.  481,  56  L. 
Ed.  516,  32  S.  Ct.  205;  Atlantic,  etc.,  R. 
Co.  V.  Riverside  Alills,  219  U.  S.  186,  55 
L.  Ed.  167,  31  S.  Ct.  164,  31  L.  R.  A.,  N. 
S.,    7. 

45.  Power  of  state. — Larabee  Flour  Mills 
Co.  V.  Missouri  Pac.  R.  Co.,  74  Kan.  808, 
88  Pac.  72.  affirmed  in  211  U.  S.  612,  53  L. 
Ed.  352,  29   S.  Ct.-214. 

46.  Sargent  v.  Rutland  R.  Co.,  86  Vt. 
328,  85  Atl.  654. 

47.  Reasonableness  of  regulation. — 
Louisville,  etc.,  R.  Co.  v.  Railroad  Coram., 
191   Fed.   757. 

A  bill  alleged  that  complainant  railroad 
company  operated  an  interstate  line  of 
road  to  and  through  the  city  of  Mobile, 
Ala.,  where  it  maintained  a  passenger 
station;  that  upon  its  trains  it  carried  the 
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Under  Police  Power. — In  the  absence  of  action  by  congress,  the  states  may 
exercise  police  power  over  interstate  carriers.*^  The  grant  to  congress  of  the 
power  to  regulate  interstate  commerce,  in  the  absence  of  action  by  congress,  does 
not  deprive  the  states  of  their  police  power  to  impose  reasonable  regulations  on 
interstate  carriers  for  the  protection  of  the  lives,  health,  and  safety  of  the  peo- 
ple." 

Carrier  Engaged  in  Both  Interstate  and  Intrastate  Commerce. — Where 
a  carrier  was  engaged  in  both  interstate  and  intrastate  commerce,  it  could  not  re- 
fuse to  perform  services  connected  entirely  with  intrastate  shipments,  without  dis- 
crimination and  for  a  rate  established  by  it,  on  the  theory  that  to  require  such 
service  would  impose  an  unjust  and  unreasonable  burden  on  defendant's  inter- 
state commerce,  in  violation  of  the  constitution  of  the  United  States,  art  1,  §  8, 
subsec.  3.5" 

§  3861.  Corporations. — Among  the  exceptions  to  the  rule  that  the  right  of 
a  foreign  corporation  to  do  business  in  another  state  depends  entirely  on  the  will 
oi  the  latter  is  when  such  business  constitutes  interstate  commerce,  and  is  there- 
fore under  the  paramount  authority  of  congress. ^^  The  power  of  a  state  to  dis- 
crimimte  between  its  own  domestic  corporations  and  those  of  other  states,  de- 
sirous of  transacting  business  within  her  jurisdiction,  is  clearly  established;  and 
while  it  is  well  settled,  as  a  general  rule,  that  the  right  of  a  foreign  corporation 
to  engage  in  business  within  a  state  other  than  that  of  its  creation,  depends  solely 
upon  the  will  of  such  other  state,  it  is  equally  well  established  as  an  exception  to 
that  rule,  that  a  state  has  no  power  to  exclude  a  foreign  corporation  from  doing 
business  within  its  limits,  or  to  impose  conditions  and  restrictions  upon  its  en- 
trance, where  such  corporation  is  an  instrumentality  of  interstate  or  foreign  com- 
merce, or  where  its  business  constitutes  such  commerce.  In  these  cases  the  busi- 
ness of  foreign  corporations  is  solely  within  the  paramount  authority  of  con- 
gress, and  is  protected  against  interference  by  state  authority. ^^    A  state  statute 

mails    and    interstate    passengers;    that    it  tion.     Louisville,   etc.,    R.   Co.  v.    Railroad 

transported  more  passengers  to  and  from  Comm.,   191   Fed.   757. 

Mobile    and    more    interstate    passengers  48.    Under   police   power. — Central,    etc., 

through   that   City    than   the    three    other  R.  Co.  v.   Groesbeck,  175  Ala.  189,  57   So. 

roads    entering     the    city    combined,     and  380. 

that   the     number   passing      through    was  49.    Central,    etc.,    R.    Co.   v.    Groesbeck, 

greatly  in  excess  of  the  number  taking  or  175  Ala.  189,  57  So.  380. 

^leaving  its  trains  there;  that,  by  an  order  50.  Carrier    engaged  in    both    interstate 

of  the  railroad  commission  of  Alabama,  it  and      intraptate       commerce. — Louisville, 

was   required  to  stop  all   of  its  passenger  etc.,   R.   Co.   v.   Higdon,   149   Ky.   321,    143 

trains   at   a   so-called   union   station,   built  S.  W.  26. 

by  an  independent  local  corporation,  51.  Foreign  corporations. — Parsons- 
which  would  require  all  of  its  trains  to  Willis  Lumber  Co.  v.  Stuart,  182  Fed.  779. 
leave  its  own  tracks  and  run  over  the  52.  Hooper  v.  California,  155  U.  S.  648, 
tracks  of  another  company  with  heavy  39  L.  Ed.  297,  15  S.  Ct.  207;  Horn  Silver 
curves  for  more  than  a  mile,  entailing  a  Min.  Co.  v.  State,  143  U.  S.  305,  36  L.  Ed. 
delay  of  40  minutes  or  more,  or  to  build  164,  12  S.  Ct.  403;  New  York  v.  Roberts, 
tracks  of  its  own,  at  a  cost  of  at  least  171  U.  S.  658,  43  L.  Ed.  323,  19  S.  Ct.  58, 
$50,000,  across  the  yards  and  tracks  of  an-  70;  Pensacola  Tel.  Co.  v.  Western  Union 
other  company,  in  which  case  its  trains  Tel.  Co.,  96  U.  S.  1,  24  L.  Ed.  708;  Tele- 
would  be  subjected  to  irregular  delays  graph  Co.  v.  Texas,  105  U.  S.  460,  26  L. 
which  would  derange  its  time  schedules;  Ed.  1067;  Gloucester  Ferry  Co.  v.  Penn- 
that  the  cost  of  said  union  station  and  the  sylvania,  114  U.  S.  196,  29  L.  Ed.  158,  5  S. 
facilities  afforded  thereby  were  greatly  in  Ct.  826;  Philadelphia,  etc..  Steamship  Co. 
excess  of  the  demands  of  the  business;  v.  Pennsylvania,  122  U.  S.  336,  30  L.  Ed. 
and  that,  owing  to  the  greater  number  of  1200,  7  S.  Ct.  1118;  McCall  v.  California, 
complainants  trains  and  cars,  it  would  be  130  U.  S.  104,  34  L.  Ed.  392,  10  S.  Ct.  881; 
subjected  to  a  greater  part  of  the  expense  Norfolk,  etc.,  R.  Co.  v.  Pennsylvania,  136 
of  maintaining  said  station.  Held  that,  on  U.  S.  114,  34  L.  Ed.  394,  10  S.  Ct.  958; 
such  facts,  admitted  by  demurrer,  the  or-  Pickard  v.  Pullman  Southern  Car  Co.,  117 
der  of  the  commission  was  an  unreason-  U.  S.  34,  29  L.  Ed.  785,  6  S.  Ct.  635; 
able  regulation  in  violation  of  the  inter-  Robbins  v.  Shelby  County  Taxing  Dist., 
state   commerce   clause      of   the     constitu-  120  U.  S.  489,  30  L.  Ed.  694,  7  S.  Ct.  592; 
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requiring  a  foreign  railroad  corporation  to  become  a  resident  corporation,  as  a 
condition  of  its  right  to  continue  to  operate  that  part  of  its  road  within  the  state, 
is  not  an  interference  with  interstate  commerce,  within  the  inhibition  of  the  fed- 
eral constitution  on  that  subject. ^^ 

Consolidation  of  Foreign  and  Domestic  Corporations. — A  state  in  per- 
mitting a  foreign  corporation  to  become  one  of  the  constituent  elements  of  a  con- 
solidated corporation  organized  under  its  laws,  may  impose  such  conditions  as  it 
deems  proper,  not  inconsistent  with  the  power  of  congress  to  regulate  interstate 
and  foreign  commerce,  or  with  the  powers  of  the  general  government.  There- 
fore, where  several  railroad  corporations  organized  under  the  laws  of  and  operat- 
ing lines  through  several  states,  consolidate  under  the  laws  of  one  of  these  states, 
it  is  competent  for  such  state  to  impose  upon  the  new  corporation  a  charge  based 
upon  the  amount  of  its  capital  stock,  for  the  filing  of  the  articles  of  consolidation 
with  the  proper  officer,  such  filing  being  a  prerequisite  to  corporate  existence,  and 
such  charge  constitutes  no  tax  upon  interstate  commerce,  or  the  right  to  carry  on 
the  same,  or  the  instruments  thereof,  and  its  enforcement  involves  no  attempt 
on  the  part  of  the  state  to  extend  its  taxing  power  beyond  its  territorial  limit.^* 

Charter  Fee. — A  foreign  sleeping  car  company  can  not  be  restrained  from 
doing  local  business  in  the  state  because  of  its  refusal  to  pay  the  "charter  fee"  of 
a  given  per  cent  of  its  entire  capital  stock,  imposed  by  Gen.  St.  Kan.  1901,  §  1264, 
for  the  benefit  of  the  permanent  school  fund,  as  a  condition  of  doing  such  busi- 
ness, since  such  requirement  amounts  to  a  burden  or  tax  on  the  company's  inter- 
state business  and  on  its  property  located  and  used  outside  the  state. ^^ 

License  for  Keeping  Ofl9.ce. — A  statute  imposing  a  tax  upon  the  capital 
stock  of  a  corporation  for  the  privilege  of  keeping  an  office  in  the  state  for  the 
use  of  its  officers,  stockholders,  agents  and  employees,  when  applied  to  a  foreign 
railroad  corporation,  which,  by  virtue  of  its  connections  and  certain  traffic  con- 
tracts with  other  railroads,  has  become  a  link  in  a  through  line  of  road,  over 
which,  as  a  part  of  the  business  thereof,  freight  and  passengers  are  carried  into 
and  out  of  the  state,  is  unconstitutional  and  void  as  an  interference  with  and  as 
imposing  a  burden  upon  interstate  commerce.  The  business  of  such  railroad  com- 
pany is  interstate  commerce,  and  the  tax  imposed  by  the  statute  is  a  tax  upon  the 
business  of  the  company,  or  in  other  words,  a  tax  upon  one  of  the  means  or  in- 
strumentalities of  the  company's  interstate  commerce  business.^* 

Leloup  V.  Mobile,  127  U.  S.  640,  33  L.  Ed.  simply  the  right  of  the  state  to  determine 
311,  8  S.  Ct.  1380;  Asher  v.  Texas,  128  U.  upon  what  conditions  its  laws  as  to  the 
S.  129,  32  L.  Ed.  368,  9  S.  Ct.  1;  Stouten-  consolidation  of  corporations  might  be 
burgh  V.  Hennick,  129  U.  S.  141,  32  L.  Ed.  availed  of,  and  that  the  payment  of  the 
637,  9  S.  Ct.  256;  Crutcher  v.  Kentucky,  charge  was  a  condition  imposed  by  the 
141  U.  S.  47,  35  L.  Ed.  649,  11  S.  Ct.  851;  state  upon  the  taking  of  corporate  being 
Pembina  Consol.,  etc.,  Mill.  Co.  v.  Penn-  or  the  exercise  of  corporate  franchises, 
sylvania,  125  U.  S.  181,  31  L.  Ed.  650,  8  the  right  which  depended  wholly  upon 
S.  Ct.  737;  Postal  Telegraph-Cable  Co.  v.  the  will  of  the  state,  and  hence  that  liabil- 
Adams,  155  U.  S.  688,  39  L.  Ed.  311,  15  S.  ity  for  the  charge  was  entirely  optional. 
Ct.  268;  Waters-Pierce  Oil  Co.  v.  Texas,  55.  Charter  fee. — Judgment,  Coleman  v. 
177  U.  S.  28,  44  L.  Ed.  657,  20  S.  Ct.  518;  Pullman  Co.,  90  Pac.  319,  75  Kan.  664,  re- 
Philadelphia  Fire  Ass'n  v.  New  York,  119  versed  in  216  U.  S.  56,  54  L.  Ed.  378,  30 
U.  S.  110,  30  L.  Ed.   342,  7  S.  Ct.  108.  S.    Ct.   232. 

53.  Commonwealth  v.  Mobile,  etc.,  R.  56.  License  for  keeping  office. — The 
Co.,  64  S.  W.  451,  23  Ky.  L.  Rep.  784,  54  statute  of  Pennsylvania  taxing  foreign 
L.  R.  A.  916.  corporations  for  the  privilege  of  keeping 

54.  Consolidation  of  foreign  and  domes-  offices  in  the  state  for  the  use  of  officers, 
tic  corporations. — In  Ashley  v.  Ryan,  153  etc.,  held  void  as  to  a  foreign  railroad 
U.  S.  436,  38  L.  Ed.  773,  14  S.  Ct.  865,  the  corporation  engaged  in  carrying  on  inter- 
court,  sustaining  the  statute  of  Ohio  as  to  state  commerce,  the  office  in  question  be- 
the  consolidation  of  corporations,  said  ing  maintained  solely  for  the  furtherance, 
that  the  question  presented  was  not  the  of  the  company's  interstate  commerce 
power  of  the  state  to  lay  a  charge  upon  business.  Norfolk,  etc.,  R.  Co.  v.  Penn- 
interstate  commerce,  or  to  prevent  a  for-  sylvania,  136  U.  S.  114,  34  L,.  Ed.  394,  10 
eign  corporation  from  engaging  in  inter-  S.  Ct.  958,  citing  Gloucester  Ferry  Co.  »- 
state    commerce    within    its    confines,    but  Pennsylvania,  114  U.  S.  196,  29  L,.  Ed.  158, 
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License  for  Maintaining  Passenger  Traffic  Agency. — A  municipal  ordi- 
nance imposing  a  license  tax  upon  a  foreign  railroad  corporation  for  the  priv- 
ilege of  maintaining  an  agency  with  the  state  for  the  purpose  of  soliciting  passen- 
ger traffic  over  its  road  between  points  in  other  states,  is  in  conflict  with  the  com- 
merce clause  of  the  constitution,  since  the  business  of  such  agency  constitutes- 
interstate  commerce.^'' 

Piling  Articles  of  Incorporation  in  State. — A  state  law,  providing  that  no 
fore'gn  railroad  corporation  may  condemn  land  for  or  acquire  a  right  of  way  for 
or  purchase  or  hold  lands  for  depots,  tracks,  or  other  purposes  until  it  shall  have 
become  organized  as  a  corporation  under  the  laws  of  the  state  by  fihng  articles  of 
incorporation  as  provided,  construed  to  prohibit  a  foreign  railroad  corporation 
from  operating  a  railroad  within  the  state  as  owner  without  complying  with  such 
section,  is  not  unconstitutional  as  an  attempted  interference  with  interstate  com- 
merced^ 

§  3862.  Bridges. — A  state  may  tax  the  instruments  of  interstate  commerce 
as  it  taxes  other  similar  property,  provided  such  tax  is  not  laid  upon  the  com- 
merce itself. 58  Therefore,  the  fact  that  a  bridge  over  a  navigable  river  flowing 
between  two  states  is  an  instrument  of  interstate  commerce,  does  not  exempt 
from  taxation  by  either  state  so  much  of  the  bridge  as  is  within  it.  The  taxa- 
tion of  such  a  bridge  is  not  a  regulation  of  commerce  among  the  states,  nor  is  it 
the  taxation  of  any  agency  of  the  federal  government.  The  power  of  the  state 
in  such  case  is  none  the  less  by  reason  of  the  fact  that  the  bridge  was  erected 
under  the  authority  or  with  the  consent  of  congress,  and  that  the  act  authorizing 
its  construction  declares  that  it  shall  be  regarded  as  a  post  road.  Nor  does  the 
fact  that  the  bridge  between  low-water  mark  on  either  side  of  the  river  is  used 
by  the  corporation  controlling  it  for  purposes  of  interstate  commerce,  exempt 
it  from  taxation  by  the  state  within  whose  limits  it  is  permanently  located.  In 
taxing  an  interstate  bridge,  a  state  can  properly  include  the  franchise  it  has 
granted  the  bridge  company  in  the  valuation  of  the  company's  property.  The 
fact  that  the  tax  on  such  franchise  is  to  some  extent  affected  by  the  amount 
of  the  tolls  received,  and  therefore  may  be  supposed  to  increase  the  rate  of  tolls, 
is  too  remote  and  incidental  to  make  it  a  tax  on  the  interstate  business  carried 
on  over  or  by  means  of  the  bridge.*" 

5  S.  Ct.  826;  Philadelphia,  etc.,  Steamship  McCall  v.   California,  136  U.  S.  104,  10  S. 

Co.  V.  Pennsylvania,  122  U.  S.  336,  30  L.  Ct.  881,  34  L.  Ed.  392."     Norfolk,  etc.,  R. 

Ed.  1200,  7  S.  Ct.  1118;  McCall  v.  Calif  or-  Co.  v.  Pennsylvania,  136  U.   S.  114,  34  L. 

nia,  136  U.  S.  104,  34  L.  Ed.  392,  10  S.  Ct.  Ed.  394,  10  S.  Ct.  958. 

881.  57.  License    for    maintaining    passenger 

The    business    of    the    through    line    of  traffic   agency.— McCall   v.    California,    136 

railroad  consisting  in  a  measure  of  carry-  u.   S.   104,   34   L.   Ed.   392,   10   S.    Ct.   881, 

ing  passengers   and  freight  into   Pennsyl-  distinguishing    Pembina   Consol.,    etc.,    Mill, 

vania   from   other   states   and   out   of   that  Co.  v.  Pennsylvania,  125  U.  S.  181,  31  L. 

state  into  other  states,  is  interstate  com-  p^d.  650,  8  S.   Ct.  737;   Smith  v.  Alabama, 

merce.     That  being  true,   it   logically  fol-  124  U.  S.  465,  31  L.  Ed.  508,  8  S.  Ct.  564. 

lows  that  any  one  of  the  roads  forming  a  gg     ^-^^        ^^:^^^^^    „f    incorporation  in 

part   of    or    constituting  a    link    in,    that  state.-Plummer  v.   Chesapeake,     etc.,    R. 

through    line   is     engaged      m     mterstate  ^o.,  143  Ky.  102,  136  S.  W.  162,  33  L    R- 

commerce,  since  the  business  of  each  one  A     N    S     363 

of  those  roads  serves  to  increase  the  vol-  'L«   '  W-j    '       ^     ■                           -r,  . , 

ume   of  business     done  by     that  through  ^59.     Bridges.— Covington,    etc.,     Bridge 

line,     Norfolk,   etc.,   R.  Co.  v.  Pennsylva-  Co.  v.  Kentucky,  154  U.  S.  204,  38  L.  Ed. 

nia,  136  U.  S.  114,  34  L.  Ed.  394,  10  S.  Ct.  963,  14  S.  Ct.  1087;  Henderson  Bridge  Co. 

958  V.    Henderson,    173    U.    S.    592,    43    L.    Ed. 

"It  is  well  settled  by  numerous  deci-  ^?3'  19  S.  Ct.  553;  Postal  Telegraph-Ca- 
sions  of  this  court,  that  a  state  can  not,  bj^  Co.  v.  Charleston,  153  U.  S.  693,  38  L. 
under  the  guise  of  a  license  tax,  exclude  Ed.  871,  14  S.  Ct.  1094. 
from  its  jurisdiction  a  foreign  corpora-  60.  Pittsburgh,  etc.,  R.  Co.  v.  Board,  172 
tion  engaged  in  interstate  commerce,  or  U:  S.  32,  43  L.  Ed.  354,  19  S.  Ct.  90;  Hen- 
impose  any  burden  upon  such  commerce  derson  Bridge  Co.  v.  Henderson,  173  U. 
within  its  limits.  Some  of  the  cases  sus-  S.  592,  43  L.  Ed.  833,  19  S.  Ct.  553;  S.  C, 
taining   this    proposition    are    collected   in  173  U.  S.  624,  43  L.  Ed.  835,  19  S.  Ct.  877. 
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§§  3863-3864.  Ferries— §  3863.  In  General.— The  regulation  of  rates 
of  ferriage  of  foot  passengers  across  the  Hudson  River  from  New  Jersey 
to  New  York  is  a  regulation  of  interstate  commerce  beyond  the  power  of  New 
Jersey,  under  the  federal  constitution.^^ 

Regulation  of  Rates  and  Tolls. — In  many  instances  since  the  adoption  of 
the  constitution,  the  states  have  assumed  to  fix  the  rates  or  tolls  upon  interstate 
ferries,  and  perhaps  in  some  instances  have  been  recognized  as  having  the  au- 
thority to  do  so  by  the  courts  of  the  several  states,  but  there  is  no  case  in  the 
United  States  court  where  such  right  has  been  recognized. ^^  The  Interstate 
Commerce  Act  of  Feb.  4,  1887,  does  not  deprive  a  state  of  any  power  to  fix  rates 
of  ferriage  theretofore  possessed.®^  The  supreme  court  of  the  United  States 
has  not  definitely  decided  that  a  state  can  not  fix  rates  for  ferriage  from  itself  to 
another  state,  and  the  former  decision  in  the  courts  of  New  Jersey  sustaining 
such  right  can  not  be  regarded  as  in  conflict  with  the  federal  decisions.®* 

License  Fees,  Tolls  and  Taxation. — The  freedom  from  imposition  guar- 
anteed by  the  constitution  does  not,  of  course,  imply  exemption  from  reasonable 
charges,  as  compensation  for  the  carriage  of  persons,  in  the  way  of  tolls  or  fares, 
or  from  the  ordinary  taxation  to  which  other  property  is  subjected,  any  more  than 
like  freedom  of  transportation  on  land  implies  such  exemption.  Reasonable 
charges  for  the  use  of  property,  either  on  water  or  land,  are  not  an  interference 
with  the  freedom  of  transportation  between  the  states  secured  under  the  com- 
mercial power  of  congress.  That  freedom  implies  exemption  from  charges  other 
than  such  as  are  imposed  by  way  of  compensation  for  the  use  of  the  property  em- 
ployed, or  for  facilities  afforded  for  its  use,  or  as  ordinary  taxes  upon  the  value 
of  the  property.®^  The  right  of  a  state  to  tax  a  ship  owned  by  one  of  her  citi- 
zens and  having  its  situs  within  the  state,  although  used  in  foreign  commerce  or 
in  commerce  between  the  states,  is  distinctly  recognized.®*  A  state  has  power 
to  impose  a  license  fee  either  directly  or  through  one  of  its  municipal  corpora- 
tions upon  the  keepers  of  ferries  living  in  the  state,  for  boats  owned  by  them  and 
used  in  ferrying  passengers  and  goods  from  a  landing  in  the  state,  across  a  nav- 
igable river,  to  a  landing  in  another  state. ®'^    But  where  a  ferry  is  incorporated  in 

61.  Ferries. — New  York,  etc.,  R.  Co.  v.  constitution  of  the  United  States.  Gib- 
Board,  74  N.  J.  L.  367,  65  Atl.  860.  bons  v.   Ogden   (U.   S.),   9  Wheat.   1,  239, 

62.  Regulation  of  rates  and  tolls. — Gov-  6  L.  Ed.  23;  Passenger  Gases  (U.  S.),  7 
ington,  etc.,  Bridge  Co.  v.  Kentucky,  154  How.  383,  12  L.  Ed.  702;  Morgan  v.  Par- 
U.  S.  204,  38  L.  Ed.  962,  14  S.  Ct.  1087.  ham  (U.  S.),  16  Wall.  471,  21  L.  Ed.  303; 

63.  Judgment   74   N.   J.    L.   367,    65    Atl.  Wiggins  Ferry  Co.  v.  East  St.  Louis,  107 
860,  reversed  in  New  York,  etc.,  R.  Co.  w.  U.  S.  365,  27  L.  Ed.  419,  S  S.  Ct.  357. 
Board,  76  N.  J.  L.  664,  74  Atl.  954,  16  Am.  67.  Imposition  of  license  fee  on  boats. 
&   Eng.   Ann.    Gas.   858.  —Wiggins    Ferry   Co.   v.    East    St.    Louis, 

614.  Judgment  74  N.  J.  L.  367,  65  Atl.  860,  ]07  U.  S.  365,  27  L.  Ed.  419,  2  S.  Ct.  257; 

reversed  m   New    York,     etc.,   R.     Co.  v.  Covington,   etc..   Bridge   Co.  v.  Kentucky, 

Board,  76  N.  J.  L.  664,  74  Atl.  954,  16  Am.  154   u.    S.    304,     38    L.    Ed.   963,    14    S.   Ct. 

&  Eng.  Ann.  Gas.  858.                            _  1087;      Postal      Telegraph-Cable      Co.     v. 

65.  License  fees,  tolls  and  taxation.—  Gharlestcn,  153  U.  S.  692,  38  L.  Ed.  871, 
Gloucester  Ferry  Go.  v.  Pennsylvania,  114  14  g.  Ct.  1094;  Ficklen  v.  Shelby  County 
U.  S.  196,  29  L.  Ed.  158,  5  S.  Ct.  836;  Taxing  Dist,  145  U.  S.  1,  36  L.  Ed.  601, 
Packet  Go.  v.  Keokuk,  95  U.  S.  80,  24  L.  33  s.  Ct.  810;  Pickard  v.  Pullman  South- 
Ed.  377;  Packet  Co.  v.  St.  Louis,  100  U.  ern  Gar  Co.,  117  U.  S.  34,  29  L.  Ed.  785, 
S.  423,  35  L.  Ed.  688;  Vicksburg  v.  Tobin,  g  g.  Gt.  635;  Transportation  Go.  v.  Wheel- 
100  U.  S.  430,  35  L.  Ed.  600;  Packet  Co.  i„g^  99  u.  S.  273,  25  L.  Ed.  412.  See, 
■V.  Catlettsburg,  105  U.  S.  559,  26  L.  Ed.  also.  Fanning  v.  Gregoire  (U.  S.),  16 
1169;   Transportation   Co.   v.   Parkersburg,  How    '524    14  L    Ed    1043 

107  U.  S.  691,  27  L.  Ed.  584,  2  S.  Gt.  732.  when    'a    state    expressly    grants    to    an 

66.  Taxation  not  within  the  constitu-  incorporated  city,  the  power  "to  license, 
tional  restrictions. — The  levying  of  a  tax  tax,  and  regulate  ferries,"  the  latter  may 
upon  vessels  or  other  watercraft  or  the  impose  a  license  tax  on  the  keepers  of 
exaction  of  a  license  fee  by  the  state  ferries,  although  their  boats  ply  between 
within  which  the  property  subject  to  the  landings  lying  in  two  different  states,  ana 
exaction  has  its  situs,  is  not  a  regulation  the  act  by  which  this  exaction  is  au- 
of   commerce  within   the   meaning  of  the  thorized  will  not  be  held  to  be  a  regula- 


3475 


REGULATION   AND    CONTROL. 


§  3863 


one  state  and  all  of  its  property  is  situated  in  the  state  incorporating  it,  a  tax  by 
another  state  is  illegal  as  an  interference  with  the  powers  of  congress  to  regulate 
interstate  commerce.^®  A  tax,  therefore,  upon  such  receiving  and  landing  of  pas- 
sengers and  freight,  is  a  tax  upon  the  transportation ;  that  is,  upon  the  commerce 
between  the  two  states  involved  in  such  transportation.^^  Where  a  license  is  im- 
posed upon  transportation  across  waters  which  does  not  constitute  a  ferry  in  its 
strict  sense,  it  becomes  an  illegal  regulation  of  interstate  commerce.''*'     The  fact 


tion  of  commerce.  Wiggins  Ferry  Co.  v. 
East  St.  Louis,  107  U.  S.  365,  27  L.  Ed. 
419,  2  S.  Ct.  257. 

The  power  to  license  is  a  police  power, 
although  it  may  also  be  exercised  for  the 
purposes  of  raising  revenue.  "We  can 
not  say,  as  a  matter  of  law,  that  when 
a  municipal  corporation  is  authorized  'to 
regulate,  tax,  and  license  ferry  boats,'  the 
imposition  of  a  license  fee  of  $100  per 
hoat  is  not  within  the  power  to  regulate 
and  license,  and  is  consequently  not  within 
the  police  power.  It  follows,  therefore, 
that  the  ordinance  of  the  city  of  East  St. 
Louis  and  the  charter  of  the  city,  by 
which  the  ordinance  is  authorized,  do  not 
impair  the  obligation  of  any  contract  be- 
tween the  ferry  company  and  the  state." 
Wiggins  Ferry  Co.  v.  East  St.  Louis,  107 
U.   S.   365,  27   L.    Ed.  419,  3   S.   Ct.  257. 

Neither  the  free  navigation  of  the  Mis- 
sissippi River,  guaranteed  by  the  ordi- 
nance of  1787,  nor  any  right  which  may 
be  supposed  to  arise  from  the  exercise 
of  the  commercial  power  of  congress,  in- 
terferes with  the  police  power  of  the 
state  in  granting  ferry  licenses.  Fanning 
V.  Gregoire  (U.  S.),  16  How.  524,  14  L. 
Ed.   1043. 

68.  Taxation  on  transportation. — Cov- 
ington, etc..  Bridge  Co,  v.  Kentucky,  154 
U.  S.  204,  38  L.  Ed.  fe62,  14  S.  Ct.  1087; 
Gloucester  Ferry  Co^  v.  Pennsylvania, 
114  U.   S.  196,   29   L.   Ed.   158,  5   S.   Ct.   826. 

The  Gloucester  Ferry  Company  was  in- 
corporated by  the  legislature  of  New  Jer- 
sey to  establish  a  steamboat  ferry  from 
the  town  of  Gloucester,  in  that  state,  to 
the  city  of  Philadelphia,  in  Pennsylvania. 
It  established,  and  maintained,  a  ferry  be- 
tween those  places,  across  the  river  Del- 
aware, leasing  or  owning  steam  ferry 
"boats  for  that  purpose.  At  each  place  it 
Tiad  a  slip  or  dock  on  which  passengers 
and  freight  were  received  and  landed;  the 
•one  in  Gloucester  it  owned,  the  one  in 
Philadelphia  it  leased.  Its  entire  business 
■consisted  in  ferrying  passengers  and 
freight  across  the  river  between  those 
places.  It  never  transacted  any  other 
business.  It  did  not  own  any  property, 
real  or  personal,  in  the  city  of  Philadel- 
phia other  than  the  lease  of  the  slip  or 
dock  mentioned.  All  its  other  property 
consisted  of  certain  real  estate  in  the 
county  of  Camden,  New  Jersey,  needed 
for  its  business,  and  steamboats  engaged 
in  ferriage.  These  boats  were  registered 
at  the  port  of  Camden,   New  Jersey.     It 

4  Car— 24 


has  never  owned  any  boats  registered  at 
a  port  of  Pennsylvania,  and  its  boats 
were  never  allowed  to  remain  in  that 
state  except  so  long  as  may  be  necessary 
to  discharge  and  receive  passengers  and 
freight.  The  auditor  general  and  the 
treasurer  of  the  state  of  Pennsylvania 
stated  an  account  against  the  company 
of  taxes  on  its  capital  stock,  based  upon 
its  appraised  value.  Held,  that  such  a 
tax  by  the  state  was  illegal  as  an  inter- 
ference with  the  power  of  congress  to 
regulate  interstate  commerce.  Glouces- 
ter Ferry  Co.  v.  Pennsylvania,  114  U.  S. 
196,   29   L.   Ed.   158,   5   S.   Ct.   826. 

The  ferry  boats  of  a  corporation  in- 
corporated in  one-  state,  and  carrying 
passengers,  etc.,  forward  and  back  across 
a  river  to  a  city  situated  in  another  state, 
are  not  taxable  under  a  law  taxing  boats 
"within  the  city,"  in  a  case  where  the  re- 
lation of  the  boats  to  the  city  was  simply 
that  of  contract,  as  one  of  the  termini  of 
their  voyage.  St.  Louis  v.  Ferry  Co.  (U. 
S.),   11   Wall.   423,    20   L.    Ed.    192. 

Quaere,  whether  the  taxation  by  Ken- 
tucky of  a  ferry  company's  Indiana  fran- 
chise to  transport  persons  and  property 
from  Indiana  to  Kentucky  is  not,  by  its 
necessary  effects,  a  burden  on  interstate 
commerce  forbidden  by  the  constitution 
of  the  United  States.  Louisville,  etc.. 
Ferry  Co.  v.  Kentucky,  188  U.  S.  385,  47 
L.  Ed.   513,   23   S.   Ct.   463. 

69.  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196,  29  L.  Ed.  158,  5  S. 
Ct.  S26;  Fargo  v.  Michigan,  131  U.  S.  230, 
30  L.   Ed.   888,  7  S.   Ct.  857. 

70.  Taxation  on  transportation  not  a 
ferry  in  strict  sense. — A  statute  of  Illi- 
nois required  a  license  where  a  company 
carried  on  a  ferry  for  transporting  rail- 
road cars,  loaded  or  unloaded,  from  a 
county  in  that  state  to  the  shore  of  an- 
other state.  It  was  held  that,  conceding, 
arguendo,  that  the  police  power  of  a 
state  extended  to  the  establishment,  reg- 
ulation and  licensing  of  ferries  on  a  nav- 
igable stream,  being  the  boundary  be- 
tween two  states,  there  were  no  decisions 
justifying  the  proposition  that  such  power 
embraced  transportation  by  water  across 
such  river  which  did  not  constitute  a 
ferry  in  a  strict  technical  sense.  St. 
Clair  V.  Interstate,  etc..  Transfer  Co., 
193  U.  S.  454,  48  L.  Ed.  518,  34  S.  Ct.  300. 

It  was  held  that  there  was  an  essential 
distinction  between  a  ferry  in  the  re- 
stricted  and    legal     signification    of     that 
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that  the  boats  of  a  ferry  company  have  been  enrolled,  inspected,  and  licensed  un- 
der the  laws  of  the  United  States,  is  no  protection  against  the  exaction  of  a  li- 
cense fee  by  the  state  or  by  its  authority  J  ^ 

Landing  and  Receivingf  Passengers  and  Freight. — The  only  interference 
of  the  state  with  the  landing  and  receiving  of  passengers  and  freight,  which  is 
permissible,  is  confined  to  such  measures  as  will  prevent  confusion  among  the 
vessels,  and  collision  between  them,  insure  their  safety  and  convenience,  and  fa- 
cilitate the  discharge  or  receipt  of  their  passengers  and  freight,  which  fall  under 
the  general  head  of  port  regulations.'^^ 

Injunction. — An  injunction  to  protect  the  exclusive  privilege  to  a  ferry  does 
not  conflict  or  interfere  with  the  right  of  a  boat  to  carry  passengers  or  goods  in 
the  ordinary  prosecution  of  commerce  without  the  regularity  or  purpose  of  ferry 
trips ;  that  remedy  applies  only  to  one  which  is  run  openly  and  avowedly  as  a 
ferry  boat.'^^ 

§  3864.  Granting  of  Franchises  and  Control. — The  commerce  clause 
does  not  prevent  a  state  from  granting  a  ferry  license  across  a  navigable  river  or 
water  forming  one  of  the  boundaries  to  a  state.''*  It  is  true  that,  from  the  ear- 
liest period  in  the  history  of  the  government,  the  states  have  authorized  and  regu- 
lated ferries,  not  only  over  waters  entirely  within  their  limits,  but  over  waters 
separating  them;''^  and  it  has  been  said  that  the  power  to  establish  and  regulate 
ferries  does  not  belong  to  congress  under  the  power  to  regulate  commerce,  but 
belongs  to  the  states,  and  lies  within  the  scope  of  that  immense  mass  of  undele- 
gated powers  reserved  by  the  constitution  to  the  states.''^     However,  conceding. 


term  and  transportation  of  railroad  cars 
across  a  boundary  river  between  two 
states  constituting  interstate  commerce, 
and  therefore  a  statute  requiring  a  li- 
cense for  such  transportation  was  invalid. 
St.  Clair  V.  Interstate,  etc.,  Transfer  Co., 
193  U.  S.  454,  48  L.  Ed.  518,  34  S.  Ct.  300. 

71.  Boats  enrolled  and  inspected  under 
United  States  law. — Wiggins  Ferry  Co. 
V.  East  St.  Louis,  107  U.  S.  365,  S7  E.  Ed. 
419,   2   S.   Ct.  257. 

In  Conway  v.  Taylor  (U.  S.),  1  Black 
603,  17  L.  Ed.  191,  it  was  held  that  the 
fact  that  C.  had  caused  his  ferry  boat 
to  be  enrolled  and  licensed,  under  the 
laws  of  the  United  States,  at  the  custom 
house  in  Cincinnati,  to  carry  on  the  coast- 
ing trade,  did  not  authorize  him  to  carry 
on  business  of  a  ferry  between  Cincin- 
nati and  Newport,  Kentucky,  in  disre- 
gard of  the  rights  of  T.  who  has  an  ex- 
clusive license  from  the  authorities  of 
the  state  of  Kentucky  to  ferry  from  Ken- 
tucky to  the  Ohio  side  of  the  river. 

"This  court,  in  Fanning  v.  Gregoire 
(U.  S.),  16  How.  524,  14  L.  Ed.  1043,  has 
held  that  this  right  of  congress  'does  not 
interfere  with  the  police  powers  of  a 
state  in  granting  ferry  licenses.' "  These 
authorities  show  that  the  enrollment  and 
licensmg  of  a  vessel  tmder  the  laws  of 
the  United  States  does  not  of  itself  ex- 
clude the  right  of  a  state  to  exact  a  li- 
cense from  h.er  own  citizens  on  account 
of  their  ownership  and  use  of  such  prop- 
erty having  its  situs  within  the  state. 
Wiggins  Ferry  Co.  v.  East  St.  Louis, 
107  U.   S.  365,   27  L.   Ed.  419,  3  S.   Ct.  257. 

72.  Regulations  of  receiving  and  land- 
ing.— Gloucester    Ferry     Co.    v.    Pennsyl- 


vania.   114    U.    S.    196,    29    L.    Ed.    158,    5    S. 
Ct.   836. 

73.  Injunction. — Conway  v.  Taylor  (U. 
S.),  1  Black  603,  17  L.  Ed.  191. 

74.  Granting  of  franchises  and  control. 
■ — Fanning  v.  Gregoire  (U.  S.),  16  How. 
524,  14  L.  Ed.  1043;  Conway  v.  Taylor 
(U.  S.),  1  Black  603,  17  L.  Ed.  191;  Wig- 
gins Ferry  Co.  v.  East  St.  Louis,  107  U. 
S.  365,  27  L.  Ed.  419,  2  S.  Ct.  257;  St. 
Clair  V.  Interstate,  etc.,  Transfer  Co.,  192 
U.   S.  454,   48   L.   Ed.   518,  24   S.  Ct.  300. 

In  the  case  of  Fanning  v.  Grep'oire  (U. 
S.),  16  How.  524,  14  L.  Ed.  1043,  it  was 
declared  by  the  federal  supreme  court, 
speaking  of  the  charter  of  Fanning  to 
ferry  across  the  Mississippi  River  at  Du- 
buque, that  the  exercises  of  the  commer- 
cial power  by  congress  did  not  interfere 
with  the  police  power  of  the  state  in 
granting  ferry  licenses.  Wiggins  Ferry 
Co.  V.  East  St.  Louis,  107  U.  S.  365,  3T 
L.   Ed.  419,   2   S.   Ct.  957. 

75.  Control  by  states. — St.  Clair  v.  In- 
terstate, etc.,  Transfer  Co.,  192  U.  S. 
454,  48  L.  Ed.  518,  24  S.  Ct.  300;  Glou- 
cester Ferry  Co.  v.  Pennsylvania,  114  U. 
S.   196,  39  L.   Ed.   158,  5  S.   Ct.   836. 

Laws  regulating  ferries  are  competent 
parts  of  a  mass  of  legislation  embracing 
everything  within  the  limits  of  a  state 
not  surrendered  to  the  national  govern- 
ment. Gibbons  v.  Ogden  (U.  S.),  9 
Wheat.  1,  339,  6  L.  Ed.  33;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
39  L.  Ed.  158,  5  S.  Ct.  836;  Wiggins 
Ferry  Co.  v.  East  St.  Louis,  107  U.  S. 
365,  37  L.   Ed.  419,  2  S.  Ct.  357. 

7S.  Powers  reserved  by  states. — Con- 
way V.  Taylor  (U.  S.),  1  Black  603,  17  L. 
Ed.    191. 
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that  in  many  respects  the  states  can  more  advantageously  manage  such  interstate 
ferries  than  the  general  government,  and  that  the  privilege  of  keeping  a  ferry, 
with  a  right  to  take  toll  for  passengers  and  freight,  is  a  franchise  grantable  by  the 
state,  to  be  exercised  within  such  limits  and  under  such  regulations  as  may  be  re- 
quired for  the  safety,  comfort  and  convenience  of  the  public,'''''  still  the  fact  re- 
mains that  such  a  ferry  is  a  means,  and  a  necessary  means,  of  commercial  inter- 
course between  the  states  bordering  on  their  dividing  waters,  and  it  must,  there- 
fore, be  conducted  without  the  imposition  by  the  states  of  taxes  or  other  burdens 
upon  the  commerce  between  themJ^ 

Ferries  between  one  of  the  states  and  a  foreign  country  can  not  be 
deemed,  therefore,  beyond  the  control  of  congress  under  the  commercial  power. 
They  are  necessarily  governed  by  its  legislation  on  the  importation  and  exporta- 


77.  In  Fanning  v.  Gregoire  (U.  S.),  16 
How.  524,  14  L.  Ed.  1043,  it  was  held 
that  neither  the  free  navigation  of  the 
Mississippi,  guaranteed  by  the  ordinance 
of  1787,  nor  any  right  which  maj^  be  sup- 
posed to  arise  from  the  exercise  of  the 
commercial  power  of  congress,  interferes 
with  the  police  powers  of  a  state  in 
granting  ferry  licenses.  When  navigable 
rivers  within  the  commercial  powers  of 
the  Union  may  be  obstructed,  one  or 
both  of  these  powers  may  be  invoked. 
Cited  in  Conway  v.  Taylor  (U.  S.),  1 
Black  e03,  IT  L.  Ed.  191.  Wiggins  Ferry 
Co.  V.  East  St.  Louis,  107  U.  S.  365,  27 
E.  Ed.  419,  3  S.  Ct.  257;  St.  Clair  v.  In- 
terstate, etc.,  Transfer  Co.,  192  U.  S.  454, 
48   L.   Ed.   518,     24  S.  Ct.  300. 

In  Conway  v.  Taylor  (U.  S.),  1  Black 
603,  17  L.  Ed.  191,  a  ferry  franchise  on 
the  Ohio  was  held  to  be  grantable  under 
the  laws  of  Kentucky  to  a  citizen  of  that 
state  who  was  a  riparian  owner  on  the 
Kentucky  side.  It  was  said  not  to  be 
necessary  to  the  validity  of  the  grant 
that  the  grantee  should  have  the  right 
of  landing  on  the  other  side  or  beyond 
the  jurisdiction  of  the  state.  The  opin- 
ion, however,  did  not  pass  upon  the 
question  of  the  right  of  one  state  to  reg- 
ulate the  charge  for  ferriage,  nor  does 
it  follow  that  because  a  state  may  au- 
thorize a  ferry  from  its  own  territory 
to  that  of  another  state,  it  may  regulate 
the  charges  upon  such  ferry.  It  is  true 
the  states  have  assumed  the  right  in  a 
number  of  instances,  since  the  adoption 
of  the  constitution,  to  fix  the  rates  or 
tolls  upon  interstate  ferries,  and  perhaps 
in  some  instances  have  been  recognized 
as  having  the  authority  to  do  so  by  the 
courts  of  the  '  several  states.  But  there 
is  no  case  in  the  federal' supreme  court 
where  such  right  has  been  recognized. 
Cited  in  Covington,  etc..  Bridge  Co.  v. 
Kentucky,  154  U.  S.  204,  38  L.  Ed.  962,  14 
S.  Ct.  1087;  Wiggins  Ferry  Co.  v.  East 
St.  Louis,  107  U.  S.  365,  27  L.  Ed.  419, 
2   S.    Ct.   257. 

The  essential  distinction  between  a 
ferry  in  the  restricted  and  legal  signifi- 
cation of  that  term  and  transportation 
as  such  constituting  interstate  commerce 
was  pointedly  emphasized  in  the  opinion 


in  Conway  v.  Taylor  (U.  S.),  1  Black  603, 
17  L.  Ed.  191,  and  the  distinction  be- 
tween the  two  was  necessarily  involved, 
if  it  may  not  be  said  to  have  been  con- 
trolling, in  the  decision  of  that  case.  St. 
Clair  V.  Interstate,  etc..  Transfer  Co.,  192 
U.  S.  454,  48   L.   Ed.  518,  24  S.  Ct.  300. 

78.  Ferry  as  a  means  of  commerce. — 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  29  L.  Ed.  158,  5  S.  Ct.  826;  St. 
Clair  V.  Interstate,  etc..  Transfer  Co.,  192 
U.    S.  454,  48   L.   Ed.   518,  24  S.    Ct.   300. 

Ferries  over  watercourses  separating 
states  are  not  beyond  the  control  of  the 
commercial  power  of  congress.  Glouces- 
ter Ferry  Co.  v.  Pennsylvania,  114  U.  S. 
196,   29   L.   Ed.  158,   5   S.   Ct.   826. 

In  Gibbons  v.  Ogden  (U.  S.),  9  Wheat. 
1,  6  L.  Ed.  23,  it  was  said  that  laws  re- 
specting ferries  constitute  a  component 
part  of  the  legislation  embracing  every- 
thing within  the  limits  of  a  state  not 
surrendered  to  the  general  government. 
"But  in  this  language  he  plainly  refers  to 
ferries  entirely  within  the  state,  and  not 
to  ferries  transporting  passengers  and 
freight  between  the  states  and  foreign 
countries;  for  the  power  vested  in  con- 
gress, he  says,  comprehends  every  species 
of  commercial  intercourse  between  United 
States  and  foreign  countries  *  *  *  ^nd 
what  is  true  of  foreign  commerce  is  also 
true  of  commerce  between  states  over  the 
waters  separating  them."  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
29   L.    Ed.   158,   5   S.    Ct.   826. 

Congress  has  passed  various  laws  re- 
specting such  international  and  interstate 
ferries,  the  validity  of  which  is  not  open 
to  question.  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  29  L.  Ed. 
158,   5   S.   Ct.   826. 

The  states,  in  conferring  ferry  rights, 
may  pass  laws  so  infringing  the  commer- 
cial power  of  the  nation  that  it  would  be 
the  duty  of  the  federal  supreme  court  to 
annul  or  control  them.  The  function  is 
one  of  extreme  delicacy,  and  only  to  be 
performed  where  the  infraction  is  clear. 
Conway  v.  Taylor  (U.  S.),  1  Black  603, 
17  L.  Ed.  191;  Pennsylvania  v.  Wheeling, 
etc.,  Bridge  Co.  (U.  S.),  13  How.  518,  14 
L.  Ed.  249. 
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tion  of  merchandise  and  the  immigration  of  foreigners,  that  is,  are  subject  to  its 
regulation  in  that  respect;  and  if  they  are  not. beyond  the  control  of  the  commer- 
cial power  of  congress,  neither  are  ferries  over  waters  separating  statesJ® 

Concurrent  Action  of  Both  States. — The  concurrent  action  of  two  states 
is  not  necessary  to  the  grant  of  a  ferry  franchise  on  a  river  that  divides  them.*" 
The  ferry  franchises  which  the  state  grants  are  confined  to  the  transit  from  her 
own  shores,  and  she  leaves  other  states  to  regulate  the  same  rights  on  their  side.^i 

§  3865.  Ships. — So  far  as  respects  the  ports  and  harbors  within  the  United 
States,  ships  engaged  in  interstate  or  foreign  commerce  are  entered  and  cargoes 
discharged  or  laden  on  board,  independently  of  any  control  over  them,  except  as 
it  respects  such  municipal  and  sanitary  regulations  of  the  local  authorities  as  are 
not  inconsistent  with  the  constitution  and  laws  of  the  general  government,  to 
which  belongs  the  regulation  of  commerce  with  foreign  nations  and  between  the 
states. *2  A  municipal  ordinance  prescribing  where  a  vessel  may  lie  in  the  harbor, 
■how  long  she  may  remain  there,  what  light  she  must  show  at  night,  and  making 
other  similar  regulations,  is  not  in  conflict  with  any  law  of  congress  regulating 
commerce,  or  with  the  general  admiralty  jurisdiction  conferred  on  the  courts  of 
the  United  States. ^^  But  a  state  law  which  requires  a  vessel  before  leaving  the 
port  to  file  a  statement  in  writing,  in  the  office  of  the  probate  judge  of  the  county, 
setting  forth  the  name  of  the  vessel,  the  name  of  the  owner  or  owners  and  his  or 
their  place  of  residence,  and  the  interest  each  has  in  the  vessel,  is  held  to  be  in 
conflict  with  certain  regulations  by  congress  and  void,  so  far  as  it  applied  to  ves- 
sels licensed  under  United  States  laws.** 

Compensation  for  Additional  Facilities.^The  state  has  a  right  to  improve 
the  waterways  within  its  limits  and  to  make  reasonable  charges  for  the  use  of 
such  improvements,  at  least  until  congress  interferes,  and  either  itself  assumes 


79.  Ferries  between  one  of  the  states 
and  foreign  countries. — Gibbons  v.  Og- 
den  (U.  S.),  9  Wheat.  1,  6  L.  Ed.  23; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  29  L.  Ed.  158,  5  S.  Ct.  826;  St. 
Clair  V.  Interstate,  etc.,  Transfer  Co.,  192 
U.  S.  454,  48  L.  Ed.  518,  24  S.  Ct.  300. 

80.  Concurrent  action  of  states. — Con- 
way V.  Taylor  (U.  S.),  1  Black  603,  17  L. 
Ed.  191;  St.  Clair  v.  Interstate,  etc.. 
Transfer  Co.,  192  U.  S.  454,  48  L.  Ed.  518, 
24   S.   Ct.   300. 

A  ferry  franchise  on  the  Ohio  is  grant- 
able,  under  the  laws  of  Kentucky,  to  a 
citizen  of  that  state  who  is  a  riparian 
owner  on  the  Kentucky  side;  and  it  is 
not  necessary  to  the  validity  of  the  grant 
that  the  grantee  should  have  a  right  of 
landing  on  the  other  side  or  beyond  the 
jurisdiction  of  the  state.  Conway  v. 
Taylor  (U.  S.),  1  Black  603,  17  L.  Ed.  191. 

A  ferry  franchise  granted  by  Indiana 
to  maintain  a  ferry  from  the  Indiana 
shore  is  wholly  distinct  from  a  franchise 
obtained  from  Kentucky  to  maintain  the 
ferry  from  the  Kentucky  shore,  although 
the  enjoyment  of  both  are  essential  to  a 
complete  ferry  right  for  the"  transporta- 
tion of  persons  and  property  across  the 
river  both  ways.  Louisville,  etc.,  Ferry 
Co.  V.  Kentucky,  188  U.  S.  385,  47  L. 
Ed.    513,    23    S.    Ct.    463. 

81.  Conway  v.  Taylor  (U.  S.),  1  Black 
603,  17  L.  Ed.  191;  St.  Clair  v.  Interstate, 
etc.,  Transfer  Co.,  192  U.  S.  454,  48  L. 
Ed.    518,    24    S.    Ct.    300;    Louisville,    etc., 


Ferry  Co.  v.  Kentucky,  188  U.  S.  385,  47 
L.    Ed.   513,   23   S.   Ct.  463. 

The  authority  of  a  ferry  company,  de- 
rived from  a  franchise  granted  by  Ken- 
tucky, to  transport  persons,  freight  and 
property  across  the  Ohio  River  from  Ken- 
tucky, does  not  invest  it  with  authority 
to  establish  and  maintain  a  ferry  from 
the  Indiana  shore  to  the  Kentucky  shore. 
Louisville,  etc.,  Ferry  Co.  v.  Kentucky, 
188  U.  S.  385,  47  L.  Ed.  513,  23  S.  Ct.  463. 

82.  Ships. — Hays  v.  Pacific  Mail  Steam- 
ship Co.  (U.  S.),  17  How.  596,  15  L.  Ed. 
254;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196,  29  L.  Ed.  158,  5  S. 
Ct.    826. 

83.  Brig  James  Gray  v.  Ship  John  Era- 
ser (U.  S.),  21  How.  184,  16  L.  Ed.  106. 
See,  also,  Hennington  v.  Georgia,  163  U. 
S.  299,  41  L.  Ed.  166,  16  S.  Ct.  1086. 

84.  The  law  of  the  state  of  Alabama 
passed  in  1854,  as  set  forth  in  the  text, 
is  in  conflict  with  the  act  of  congress 
passed  on  the  17th  of  February,  1793,  so 
far  as  the  state  law  is  brought  to  bear 
upon  a  vessel  which  had  taken  out  a  li- 
cense,   and   was    duly    enrolled   under   the 

-  act  of  congress  for  carrying  on  the  coast- 
ing trade,  and  plied  between  New  Or- 
leans and  the  cities  of  Montgomery  and 
Wetumpka,  in  Alabama.  Sinnot  v.  Dav- 
enport (U.  S.),  22  How.  237,  16  L.  Ed. 
243;  Foster  v.  Davenport  (U.  S.),  22 
How.  244,  16  L.  Ed.  248;  Smith  v.  Ala- 
bama, 124  U.  S.  465,  31  L.  Ed.  508,  8  S. 
Ct.  564;  Moran  v.  New  Orleans,  112  U. 
S.   69,  28   L.   Ed.   653,   5   S.   Ct.  38. 
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control  of  the  improvements  or  compels  their  removal.  This  parallel  line  of  de- 
cisions runs  back  to  the  early  history  of  the  federal  supreme  court. ^^  The  cases 
where  a  tax  or  toll  upon  vessels  is  allowed  to  meet  the  expenses  incurred  in  im- 
proving the  navigation  of  waters  traversed  by  them,  as  by  the  removal  of  rocks, 
the  construction  of  dams  and  locks  to  increase  the  depth  of  water  and  thus 
extend  the  line  of  navigation,  or  the  construction  of  canals  around  falls,  is  con- 
sidered merely  as  compensation  for  the  additional  facilities  thus  provided  in  the 
navigation  of  the  waters. ^^  Upon  similar  grounds,  what  are  termed  harbor  dues 
or  port  charges,  exacted  by  the  state  from  vessels  in  its  harbors,  or  from  their 
owners,  for  other  than  sanitary  purposes,  are  sustained. ^'^  Thus,  the  state  may 
impose  a  tax  upon  vessels  sufficient  to  meet  the  expenses  attendant  upon  the  exe- 
cution of  proper  regulations  prescribed  for  the  government  of  vessels  in  order  to 
protect  the  safety,  convenient  use  and  enjoyment  of  property,  and  charges  fti- 
curred  in  enforcing  such  regulations  may  properly  be  considered  as  compensation 
for  the  facilities  thus  furnished  to  the  vessels.  Should  such  regulations  interfere 
with  the  exercise  of  the  commercial  power  of  congress,  they  may  at  any  time  be 
superseded  by  its  action.^*  The  exaction  of  tolls  for  passage  through  locks  is  as 
compensation  for  the  use  of  artificial  facilities  constructed,  not  as  an  impost  upon 
the  navigation  of  the  stream.*^ 

Effect  of  License  to  Prosecute  Coasting  Trade. — A  license  to  prosecute 
the  coasting  trade  is  a  warrant  to  traverse  the  waters  washing  or  bounding  the 
coasts  of  the  United  States,  and  conveys  no  privilege  to  ase,  free  of  tolls,  or  of 
any  condition  whatsoever,  the  canals  constructed  by  a  state,  or  the  watercourses 
partaking  of  the  character  of  canals  exclusively  with  the  interior  of  a  state,  and 
made  practicable  for  navigation  by  the  funds  of  the  state,  or  by  privileges  she 
may  have  conferred  for  the  accomplishment  of  the  same  end.^" 

Statute  Forbidding  Persuading  Seamen  to  Desert. — A  state  statute  for- 
bidding any  person  to  persuade  a  seaman  to  desert  a  vessel  within  waters  under 
the  jurisdiction  of  the  state,  is  a  valid  exercise  of  police  power,  and  is  not  in  con- 
flict with  the  constitution  of  the  United  States,  granting  congress  power  to  regu- 
late foreign  and  interstate  commerce,  since  a  state  act  regulating  commerce  is  not 
void  unless  contravening  an  existing  act  of  congress  or  the  policy  of  the  govem- 
ment.^i 

Tonnage  Duties. — A  city  ordinance  exacting  from  boats  wharfage  for  each 
time  of  coming  within  the  city  harbor  and  landing  at  any  public  wharf,  to  be  esti- 
mated upon  the  tonnage  of  the  boats,  and  exempting  boats  from  such  wharfage 
when  they  land  on  portions  of  the  wharf  where  no  money  has  been  expended  by 
the  city  to  facilitate  the  landing  of  vessels,  does  not  exact  a  duty  on  tonnage 
within  the  United  States  constitution,  prohibiting  a  state  from  laying  any  duty  on 
tonnage  without  the  consent  of  congress,  but  provides  merely  for  wharfage.^^ 

85.  Compensation  for  additional  facili-  88.  Gloucester  Ferry  Co.  v.  Pennsyl- 
ties. — Lindsay,  etc.,  Co.  v.  Mullen,  176  U.  vania,  114  U.  S.  196,  29  L.  Ed.  158,  5  S. 
S.   126,  44  L.   Ed.  400,  20  S.   Ct.   325;   Har-       Ct.    826. 

man  v.  Chicago,  147  U.  S.  396,  37  L.  Ed.  gg.    joll    for   passage    through    locks.— 

216     13    S.    Ct.    306;    Huse   V    Glover,    119  Huse  v.   Glover,  119  U.   S.  543,  30  L.   Ed. 

U.  S.  543,  30  L.  Ed.  487,  7  S.   Ct    313.  437,  7  S.   Ct.  313;   Monongahela  Nav.   Co. 

86.  Gloucester  Ferry  Co.  z;.  Pennsyl-  ^^  United  States,  148  U.  S.  312,  37  L- 
vania,   114  U.    S.   196,   29   L.    Ed.    158,   5    S.  Ed.    463,    13    S.    Ct     622 

Ct.  826;  Huse  v.  Glover,  119  U.  S.  543,  30  c^    -ca     ^     c  v, 

L.  Ed.  487,  7  S.  Ct.  313    Sands  v.  Manis-  :„f\^^t^^  ^'?^"''=   M  P"""' m*%''?^',*: 

tee  River  Imp.   Co.,   123   U.   S.  288,   31   L.  '"^  trade.-yeazie   j.    Moor    (U.    S.),   14 

Ed.  149,  8  S.  Ct.  113;  Lindsay,  etc.,  Co.  v.  ^ow.   568,   14   L.   Ed._545. 

Mullen,   176  U.   S.   126,  44  L.   Ed.  400,  20  91-    Statute   forbidding   persuading   sea- 

S.   Ct.  325.  ^^^  t°  desert.— Hill's  Ann.  Laws,  §  1952; 

87.  Gloucester  Ferry  Co.  v.  Pennsyl-  Young  v.  Frazier,  36  Ore.  247,  59  Pac. 
vania,   114  U.   S.   196,  29  L.   Ed.   158,   5   S.  '^'^'^■ 

Ct.    826;    Sands    v.    Manistee    River    Imp.  92.  Tonnage  duties. — St.  Louis  v.  Eagle 

Co.,  123  U.  S.  288,  31  L.  Ed.  149,  8  S.  Ct.       Packet  Co.,  214  Mo.  638,  114  S.  W.  21. 
113. 
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Lien  for  Maritime  Tort. — The  creation  and  enforcement  of  a  lien  for  a 
nonmaritime  tort  against  a  foreign  vessel  engaged  in  interstate  commerce,  under 
a  state  statute  which  embraces  all  vessels,  whether  domestic  or  foreign,  and 
whether  engaged  in  intrastate  or  interstate  commerce,  does  not  offend  against 
the  commerce  clause  of  the  federal  constitution. ®3 

Sunday  Laws. — The  court  has  jurisdiction  of  an  offense  consisting  of  a  vio- 
lation of  the  Sunday  law  by  a  steamboat  while  engaged  in  carrying  passengers 
from  one  Indiana  town  to  another,  though  the  voyage  begins  and  ends  at  a  city 
in  Kentucky. 8* 

§§  3866-3879.  Railroads— §  3866.  In  General.— Railroad  companies  en- 
gaged in  the  transportation  of  passengers  and  freight  among  the  states  and  be- 
tween the  United  States  and  foreign  countries  are  instruments  of  interstate  and 
ffireign  commerce,  and  their  business  is  such  commerce  itself.  Such  transporta- 
tion is  a  branch  of  interstate  and  foreign  commerce,  national  in  its  character  and 
exclusively  within  the  regulating  power  of  congress.  It  can  not,  therefore,  be 
regulated  in  any  manner  by  the  several  states.  Every  obstacle  to  interstate  rail- 
road transportation,  or  burden  laid  upon  it  by  state  authority,  amounts  to  a  regu- 
lation of  it  and  is  an  invasion  of  the  exclusive  power  of  congress.''^  Any  law 
which  in  its  direct  result  regulates  the  interstate  transportation  of  a  single  in- 
dividual carrier,  or  company  of  carriers,  violates  the-  commerce  clause  and  it  is 
no  answer  to  say  the  commodity  can  still  be  transported  by  another  carrier  or  by 
water  instead  of  rail,  so  long  as  the  direct  effect  of  the  state  legislation  is  to  regu- 
late the  transportation  of  the  commodity  by  a  particular  means,  by  rail  instead 
of  by  water,  or  by  a  particular  individual  or  company.^*  Railways  being  instru- 
ments of  interstate  commerce,  the  states  may  not  burden  them  by  forbidding  the 
introduction  into  the  state  of  articles  of  commerce  generally  recognized  as  law- 
ful, or  by  prohibiting  their  sale  after  introduction.^''  But  the  fact  that  a  rail- 
road corporation  is  engaged  in  interstate  commerce  does  not  exempt  it  from  con- 
trol by  the  state  in  respect  to  all  business  done  therein  not  directly  connected  with 
traffic  between  the  states. ^^ 

Reasonableness  of  Regulation. — After  all  local  conditions  have  been  ad- 
equately met,  railways  have  the  legal  right  to  adopt  special  provisions  for  through 
traffic,  and  state  legislative  interference  therewith  is  unreasonable  and  an  infringe- 
ment upon  that  provision  of  the  constitution  which  requires  that  commerce  be- 
tween the  states  shall  be  free  and  unobstructed.'® 

Under  Police  Power. — State  laws  passed  in  the  exercise  of  the  police  power, 
are  valid  in  the  absence  of  congressional  legislation  on  the  same  subject,  though 
they  incidentally  and  indirectly  affect  the  interstate  operations  of  railroads,  pro- 
vided they  do  not  constitute  regulations  within  the  meaning  of  the  constitution.^ 

93.  Lien  for  maritime  tort. — Martin  v.  96.  Louisville,  etc.,  R.  Co.  v.  Eubank, 
West,  223  U.  S.  191,  33  S.  Ct.  42,  36  L.  184  U.  S.  27,  46  L.  Ed.  416,  22  S.  Ct.  277. 
R.  A.,  N.  S.,  593,  affirming  judgment  51  97.  Forbidding  introduction  of  articles 
Wash.  85,  97  Pac.  1103,  21  L.  R.  A.,  N.  from  other  states. — Houston,  etc.,  R.  Co. 
S.,   334.  V.  Mayes,  201  U.  S.  321,  50  L.  Ed.  772,  20 

94.  Sunday  laws.— Dugan  v.  State,  25  N.      S.   Ct.  491. 

E.  171,  125  Ind.  130,  9  L.  R.  A.  321;  Dor-  98.    McGuire    v.    Chicago,    etc.,    R.    Co., 

sey  V.  State,  25  N.  E.  350,  135  Ind.  600.  108    N.   W.   902,   131    Iowa   340,   33   L.   R- 

95.  RaUroads.— Railroad   Co.   v.   Husen,      A.,   N.   S.,  706. 

95  U.  S.  465,  24  L.  Ed.  527;  Case  of  the  99.  Provisions  for  through  traffic- 
State  Freight  Tax  (U.  S.),  15  Wall.  232,  Cleveland,  etc.,  R.  Co.  v.  Illinois,  177  U. 
31  L.  Ed.  146;  Wabash,  etc.,  R.  Co.  v.  II-  S.  514,  44  L.  Ed.  868,  30  S.  Ct.  723; 
linois,  118  U.  S.  557,  30  L.  Ed.  244,  7  S.  Houston,  etc.,  R.  Co.  v.  Mayes,  201  U. 
Ct.  4;  Bowman  v.  Chicago,  etc.,  R.  Co.,  S.  321,  50  L.  Ed.  773,  36  S.  Ct.  491. 
125  U.  S.  465,  31  L.  Ed.  700,  8  S.  Ct.  689,  1.  Under  police  power.— Smith  v.  Ala- 
1062;  Philadelphia,  etc..  Steamship  Co.  v.  bama,  124  U.  S.  465,  31  L.  Ed.  508,  8  S. 
Pennsylvania,  122  U.  S.  336,  30  L.  Ed.  Ct.  564;  Nashville,  etc.,  R.  Co.  v.  Ala- 
1200,  7  S.  Ct.  1118;  Railroad  Comm.  bama,  128  U.  S.  96,  32  L.  Ed.  352,  9  S. 
Cases,  116  U.  S.  307,  29  L.  Ed.  636,  6  S.  Ct.  38;  Chicago,  etc.,  R.  Co.  v.  Solan,  169 
Ct.    334,    1191.  U.    S.    133,   43   L.    Ed.    688,    18    S.    Ct.   289; 
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A  proper  police  regulation  does  not  conflict  with  any  federal  or  state  restrictions 
on  the  legislative  power,  and  is  valid,  though  the  road  sought  to  be  regulated  is 
only  partly  within  the  state. ^  Thus,  a  state  makes  all  needful  regulations  of  a 
police  character  for  the  government  of  interstate  railroad  companies  while  opera- 
ing  within  its  jurisdiction,  in  order  to  insure  the  safety,  good  order,  convenience 
and  comfort  of  the  passengers  and  of  the  public.  All  such  regulations  are  strictly 
within  the  police  power  of  the  state.  They  are  not  in  themselves  regulations  of 
interstate  commerce,  although  to  some  extent  they  control  the  conduct  and  liabil- 
ity of  those  engaged  in  such  commerce.  It  is  only  when  such  laws  operate  as  reg- 
ulations of  commerce  in  the  circumstances  of  their  application,  and  conflict  with 
the  expressed  or  presumed  will  of  congress  exerted  upon  the  same  subject,  that 
they  can  be  required  to  give  way  to  the  supreme  authority  of  the  constitution.^ 


Lake  Shore,  etc.,  R.  Co.  v.  Ohio,  173  U. 
S.  385,  43  L.  Ed.  702,  19  S.  Ct.  465;  Penn- 
sylvania R.  Co.  V.  Hughes,  191  U.  S.  477, 
48  L.  Ed.  268,  24  S.  Ct.  132;  Hennington 
V.  Georgia,  163  U.  S.  299,  41  E.  Ed.  166, 
t6  S.  Ct.  1086;  Missouri,  etc.,  R.  Co.  v. 
Haber,  169  U.  S.  613,  42  E.  Ed.  878,  18 
S.  Ct.  488;  Crutcher  v.  Kentucky,  141  U. 
S.  47,  35  E.  Ed.  649,  11  S.  Ct.  851;  Rail- 
road Comm.  Cases,  116  U.  S.  307,  29  E. 
Ed.  636,  6  S.  Ct.  334,  1191;  Erb  v.  Mo- 
rasch,  177  U.  S.  584,  44  E.  Ed.  897,  20 
S.  Ct.  819;  Railroad  Co.  v.  Richmond, 
96  U.  S.  521,  24  E.  Ed.  734;  Cleveland, 
etc.,  R.  Co.  V.  Illinois,  177  U.  S.  514,  44 
E.  Ed.  868,  20  S.  Ct.  722;  New  York,  etc., 
R.  Co.  V.  New  York,  165  U.  S.  628,  41 
E.  Ed.  853,  17  S.  Ct.  418;  McNeill  v. 
Southern  R.  Co.,  202  U.  S.  543,  50  E.  Ed. 
1142,    26    S.    Ct.    722. 

"In  Eouisville,  etc.,  R.  Co.  v.  Ken- 
tucky, 161  U.  S.  677,  40  L.  Ed.  849,  16 
S.  Ct.  714,  the  court  said:  'It  has  never 
"been  supposed  that  the  dominant  power 
of  congress  over  interstate  commerce 
took  from  the  states  the  power  of  leg- 
islation with  respect  to  the  instruments 
of  such  commerce,  so  far  as  the  legisla- 
tion was  within  its  ordinary  police  pow- 
ers.' But  that  case  distinctly  recognized 
that  there  was  a  division  of  power  be- 
tween congress  and  the  states  in  respect 
to  interstate  railways,  and  that  congress 
had  the  superior  right  to  control  that 
commerce  and  forbid  interference  there- 
with, while  to  the  states  remained  the 
power  to  create  and  to  regulate  the  in- 
struments of  such  commerce,  so  far  as 
necessary  to  the  conservation  of  the  pub- 
lic interests."  Northern  Securities  Co. 
V.  United  States,  193  U.  S.  197,  348,  48 
L.    Ed.    679,    24    S.    Ct.    436. 

"That  states  may  not  burden  instru- 
ments of  interstate  commerce,  whether 
railways  or  telegraphs,  *  *  *  by  for- 
tidding  the  introduction  into  the  state  of 
articles  of  commerce  generally  recog- 
nized as  lawful,  or  by  prohibiting  their 
sale  after  introduction,  has  been  so  fre- 
quently settled  that  a  citation  of  author- 
ities is  unnecessary.  Upon  the  other 
hand,  the  validity  of  local  laws  designed 
to    protect   passengers    or   employees,    or 


persons  crossing  the  railroad  tracks,  as 
well  as  other  regulations  intended  for  the 
public  good,  are  generally  recognized. 
An  analysis  of  all  the  prior  important 
cases  upon  this  point  will  be  found  in  the 
opinion  of  the  court  in  Cleveland,  etc., 
R.  Co.  V.  IlHnois,  177  U.  S.  514,  44  L. 
Ed.  868,  20  S.  Ct.  722."  Houston,  etc., 
R.  Co.  V.  Mayes,  201  U.  S.  321,  50  E. 
Ed.   773,    26   S.    Ct.   491. 

The  state's  police  power  may  be  exer- 
cised to  insure  a  faithful  and  prompt  per- 
formance of  duty  within  the  state  by 
railroads  or  other  common  carriers  en- 
gaged in  interstate  commerce,  especially 
with  reference  to  the  safety  of  persons 
and  property.  Pittsburgh,  etc.,  R.  Co. 
V.  State,  172  Ind.  147,  87  N.  E.  1034. 

8.  People  V.  New  York,  etc.,  R.  Co.,  8 
N.  Y.  S.  673,  55  Hun  409,  608.  Affirm- 
ing judgment,  5  N.  Y.  S.  945,  judgment 
affirmed  in  123   N.  Y.   635,  26   N-.   E.  953. 

3.  Regulations  to  secure  safety  of  pas- 
sengers and  public. — Smith  v.  Alabama, 
134  U.  S.  465,  31  E.  Ed.  508,  8  S.  Ct.  564; 
Nashville,  etc.,  R.  Co.  v.  Alabama,  128 
U.  S.  96,  32  E.  Ed.  353,  9  S.  Ct.  28;  Chi- 
cago, etc.,  R.  Co.  V.  Solan,  169  U.  S. 
133,  42  E.  Ed.  688,  18  S.  Ct.  389;  Hen- 
nington V.  Georgia,  163  U.  S.  399,  41  L. 
Ed.  166,  16  S.  Ct.  1086;  New  York,  etc., 
R.  Co.  V.  New  York,  165  U.  S.  638,  41 
L.  Ed.  853,  17  S.  Ct.  418;  Gladson  v. 
Minnesota,  166  U.  S.  437,  430,  41  E.  Ed. 
1064,  17  S.  Ct.  627;  Railroad  Comm. 
Cases,  116  U.  S.  307,  29  E.  Ed.  636,  6  S. 
Ct.  334,  1191;  Eake  Shore,  etc.,  R.  Co. 
V.    Ohio,    173    U.    S.    285,    43    L.    Ed.    703, 

19  S.  Ct.  465;  Cleveland,  etc.,  R.  Co.  v. 
Illinois,    177    U.    S.    514,    44    E.     Ed.    868, 

20  S.  Ct.  722;  Plumley  v.  Massachusetts, 
155  U.  S.  461,  39  E.  Ed.  223,  15  S.  Ct. 
154. 

An  enumeration  of  the  instances  in 
which  the  federal  supreme  court  has  sus- 
tained the  validity  of  local  laws  intended 
to  promote  the  safety  and  comfort  of 
passengers,  employees,  persons  crossing 
railroad  tracks  and  adjacent  property 
owners,  is  given  in  the  opinion  by  Mr. 
Justice  Brown,  in  Cleveland,  etc.,  R.  Co. 
V.  Illinois,  177  U.  S.  514,  44  L.  Ed.  868, 
20    S.    Ct.    733.      See,    also,    Pennsylvania 
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In  conferring  upon  congress  the  regulation  of  commerce,  it  was  never  intended  to 
cut  the  states  off  from  legislating  on  all  subjects  relating  to  the  health,  life  and 
safety  of  their  citizens,  though  the  legislation  might  indirectly  affect  the  com- 
merce of  the  country.  Legislation,  in  a  variety  of  ways,  may  affect  commerce 
and  persons  engaged  in  it  without  constituting  a  regulation  of  it  within  the  mean- 
ing of  the  constitution.*  While  the  state  can  make  reasonable  police  regulations 
affecting  the  operation  of  railroads  within  the  state,  and  which  are  also  engaged 
in  interstate  commerce,  the  regulation  should  only  tend  to  the  efficient  discharge 
of  the  duties  of  the  railroads  to  their  patrons  within  the  state,  and  to  the  safe- 
guarding of  persons  and  property  therein,  and  should  impose  no  considerable 
burden  on  the  interstate  commerce. ^  When  a  law  regulating  carriers,  passed  by 
a  state  under  its  police  power  incidentally  affecting  interstate  commerce,  conflicts 
with  an  act  of  congress  on  the  same  subject  matter,  or  the  power  granted  to  con- 
gress has  been  exercised  by  that  body,  the  act  of  the  state  legislature  must  yield 
and  be  superseded  by  the  federal  act.'' 

Regulation  of  Local  Matters. — ^A  state  may,  in  the  absence  of  congressional 
prohibition,  enact  laws  on  matters,  local  in  their  nature,  which  tend  to  enforce  the 
proper  performance  by  interstate  carriers  of  duties  arising  in  the  state  which  fa- 
cilitate traffic,  although  such  laws  may  incidentally  affect  interstate  commerceJ 

Railroad  Entirely  within  State. — The  construction  and  operation  of  a  rail- 
road wholly  within  a  state  is  subject  to  the  laws  of  such  state,  though  it  is  so  con- 
nected as  to  form  practically  a  through  line  of  railroad  from  a  point  in  the  state 
to  a  point  outside  of  the  state.^ 


R.    Co.   V.    Hughes,    191    U.    S.    477,    48    L. 
Ed.    268,    24    S.    Ct.    132. 

"It  may  prescribe  the  location  and  the 
plan  of  construction  of  the  road,  the  rate 
of  speed  at  which  the  trains  shall  run, 
and  the  places  at  which  they  shall  stop, 
and  may  make  any  other  reasonable  reg- 
ulations for  their  management,  in  order 
to  secure  the  objects  of  the  incorpora- 
tion, and  the  safety,  good  order,  conven- 
ience and  comfort  of  the  passengers  and 
of  the  public.  All  such  regulations  are 
strictly  within  the  police  power  of  the 
state.  They  are  not  in  themselves  reg- 
ulations of  interstate  commerce."  Glad- 
son  V.  Minnesota,  166  U.  S.  427,  41  L. 
Ed.  1064,  17  S.  Ct.  627,  citing  Railroad 
Comm.  Cases,  116  U.  S.  307,  29  L.  Ed. 
636,    6    S.    Ct.    334,    1191. 

4.  Commerce  incidentally  affected. — 
Sherlock  v.  Ailing,  93  U.  S.  99,  23  L. 
Ed.  819;  Smith  v.  Alabama,  124  U.  S. 
465,  31  L.  Ed.  508,  8  S.  Ct.  564;  Pitts- 
burgh, etc.,  Coal  Co.  V.  Louisiana,  156 
U.  S.  590,  39  L.  Ed.  544,  15  S.  Ct.  459; 
Grossman  v.  Lurman,  192  U.  S.  189,  48 
L.  Ed.  401,  24  S.  Ct.  234;  Hennington 
V.  Georgia,  163  U.  S.  299,  41  L.  Ed.  166, 
16   S.    Ct.    1086. 

"In  other  words,  if  the  law  of  the  par- 
ticular state  does  not  govern  that  rela- 
tion, and  prescribe  the  rights  and  duties 
which  it  implies,  then  there  is  and  can 
be  no  law  that  does  until  congress  ex- 
pressly supplies  it,  or  is  held  by  impli- 
cation to  have  supplied  it,  in  cases  within 
its  jurisdiction  over  foreign  and  inter- 
state commerce.  The  failure  of  congress 
to  legislate  can  be  construed  only  as  an 
intention  not  to  disturb  what  already  ex- 


ists, and  is  the  mode  by  which  it  adopts, 
for  cases  within  the  scope  of  its  powers, 
the  rule  of  the  state  law,  which,  until 
displaced,  covers  the  subject."  Smith  li. 
Alabama,  124  U.  S.  465,  31  L.  Ed.  508, 
8   S.   Ct.   564. 

"In  (Missouri,  etc.,  R.  Co.  v.  Haber, 
169  U.  S.  613,  42  L.  Ed.  878,  18  S.  Ct. 
488,  after  reviewing  previous  cases  in  this 
court,  Mr.  Justice  Harlan,  delivering  the 
opinion  of  the  court,  says:  'These  cases 
all  proceed  upon  the  ground  that  the  reg- 
ulation of  the  enjoyment  of  the  relative 
rights,  and  the  performance  of  the  du- 
ties, of  all  persons  within  the  jurisdic- 
tion of  a  state,  belong  primarily  to  such 
state  under  its  reserved  power  to  pro- 
vide for  the  safety  of  all  persons  and 
property  within  its  limits;  and  that  even 
if  the  subject  of  such  regulations  be  one 
that  may  be  taken  under  the  exclusive 
control  of  congress,  and  be  reached  by 
national  legislation,  any  action  taken  by 
the  state  upon  that  subject  that  does  not 
directly  interfere  with  rights  secured  by 
the  constitution  of  the  United  States  or 
by  some  valid  act  of  congress,  must  be 
respected  until  congress  intervenes.' " 
Pennsylvania  R.  Co.  v.  Hughes,  191  U. 
S.    477,   48    L.    Ed.    268,    24    S.    Ct.    132. 

5.  Patterson  v.  Missouri  Pac.  R.  Co., 
77  Kan.  236,  94  Pac.  138,  15  L.  R.  A.,  N. 
S.,    733. 

6.  St.  Louis,  etc.,  R.  Co.  v.  State,  26 
Okla.  62,  107  Pac.  929,  30  L.  R.  A.,  N. 
S.,    137. 

7.  Local  matters. — St.  Louis,  etc.,  R. 
Co.  V.  State,  26  Okla.  62,  107  Pac.  929, 
30  L.   R.  A.,   N.  S.,  137. 

8.  Railroad  entirely  within  state. — Wa- 
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Engaged  in  Interstate  and  Intrastate  Traffic. — That  a  railroad  company 
is  engaged  in  interstate  commerce  does  not  deprive  it  of  the  right  also  to  engage 
in  intrastate  traffic,  or  relieve  it  of  its  obligation  to  obey  the  law  of  the  state  while 
so  engaged. 8 

Where  Commerce  Remotely  Affected. — A  statute  regulating  operation  of 
trains  within  a  state  is  not  invalid  as  an  interference  with  interstate  commerce  if 
its  effect  on  such  commerce  is  indirect  or  remote. i*' 

§  3867.  Location  and  Plan  of  Construction  of  Railroad. — A  state  may 
prescribe  the  location  and  the  plan  of  construction  of  the  road.^^  The  width  of 
the  gauge,  the  character  of  the  grades,  the  mode  of  crossing  streams  by  culverts 
and  bridges,  the  kind  of  cuts  and  tunnels,  the  mode  of  crossing  other  highways, 
are  matters  which  may  be  regulated  by  the  state.i^  All  such  regulations  are 
strictly  within  the  police  power  of  the  state.  They  are  not  in  themselves  regula- 
tions of  interstate  commerce ;  and  it  is  only  when  they  operate  as  such  in  the 
circumstances  of  their  application,  and  conflict  with  the  expressed  or  presumed 
will  of  congress  exerted  on  the  same  subject,  that  they  can  be  required  to  give 
way  to  the  paramount  authority  of  the  constitution  of  the  United  States. ^^ 

Blocks,  Switches,  etc. — Since  congress  has  not  required  railroads  engaged 
in  interstate  commerce  to  fill  or  block  switches,  frogs,  and  guard  rails  on  their 
roads.  Act  Mo.  Feb.  28,  1907,  requiring  railroads  so  to  do,  does  not  conflict  with 
Act  Cong.  April  22,  1908,  commonly  known  as  the  Employer's  Liability  Act, 
whereby  congress  assumed  jurisdiction  over  injuries  to  employees  engaged  in 
interstate  commerce. i*  A  statute  requiring  that  a  railroad  shall,  in  certain  cases,, 
put  in  side  tracks  to  private  industrial  concerns,  is  not  an  interference  with 
interstate  commerce  although  such  a  road  may  run  through  several  states,  and 
may  carry  freight  over -this  side  track  to  other  states. ^^ 

Erection  of  Station. — A  state  law  requiring  a  railroad  to  erect  a  depot  at 
a  particular  station  is  an  exercise  of  the  police  power,  and  is  not  a  regulation  of 
interstate  commerce,  in  violation  of  the  constitution  of  the  United  States. ^^ 

Building  Spur  Track. — An  order  of  a  state  railroad  commission,  requiring 
a  railroad  to  lay  a  spur  track  at  a  certain  point  on  the  ground  of  public  necessity,, 
was  not  a  regulation  of  or  interference  with  interstate  commerce,  but  a  proper 
exercise  of  the  police  power  of  the  state. ^'^ 

Automatic  Bell  Ringers. — ^A  statute  requiring  railroad  locomotives  to  have 
automatic  bell  ringers  could  not  have  extraterritorial  effect  by  applying  to  roads- 
without  the  state.^® 

bash    R.    Co.   v.   West   Side    Belt   R.    Co.,  Alabama,   134   U.    S.   465,   31   L.    Ed.    508,. 

197    Fed.    443.  8   S.   Ct.   564. 

Under    Laws    1899,    c.    4700,    providing  12.    Character  of  guage,   grades,   etc. — 

for   the    organization   and   powers    of   the  Smith   v.   Alabama,    134   U.    S.   465,    31    L. 

board    of   railroad   commissioners,    a   rail-  Ed.  508^^  8  S.   Ct.  564. 

road  operated  from  a  point  in  Florida  to  13.     Gladson    v.    Mmnesota,    166    U.    S. 

a  point  in   another   state  is,   in   so   far  as  437,  41  L.   Ed.  1064,  17  S.   Ct.  627;  Smith 

the  road  is  located  in  Florida,  and  in  so  ^-  Alabama,  124  U.  S.  465,  31  L.  Ed.  508,. 

far   as   its   business    is    confined   to   traffic  *    S.    Ct.    564. 

in  Florida,  subject  to  the  regulation,  con-  1*.    Blocks,    switches,    etc.— St.    Louis, 

trol,  and  supervision  of  the  railroad  com-  etc.,    R.    Co.    v.    McNamare,    91    Ark.    515,, 

missioners.      State    v.    Jacksonville    Ter-  1^^      ^^         W2. 

minal  Co.,  37  So.  235,  41   Fla.  377.  ^  15-    Corporation  Comm.  v.  Southern  R. 

a     Engaged  in  interstate  and  intrastate  ^le/^^.e^tioS' of  L^tlonMt.Touis,  etc.. 

1it'^\Tl^  ^S.S^'."7035."=-'   ^-   '^°-  ,^,„Co.    ..    State,    97   Ark.    473,    134    S.    W: 

10.  Where  commerce  remotely  affected.  17.  Building  spur  track.— St  Louis. 
—Pittsburgh,  etc.,  R.  Co.  v.  State,  173  etc.,  R.  Co.  v.  State,  99  Ark.  1,  136  S^ 
Ind.    147,    87    N.    E.    1034.  -W.    938. 

11.  Location  and  plan  of  construction.  18.  Automatic  bell  ringers. — State  v. 
— Gladson  v.  Minnesota,  166  U.  S.  427,  Louisville,  etc.,  R.  Co.,  177  Ind.  553,  9S 
41   L.    Ed.    1064,   17    S.    Ct.   637;    Smith    v.       N.   E.   340. 
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§  3868.   Purchase  of  or  Consolidation  with  Competing  Lines. — It  is 

competent  for  a  state,  in  the  exercise  of  its  police  power,  to  forbid  the  purchase 
or  consolidation  of  parallel  and  competing  lines  of  railroad,  and  the  application 
of  this  power  with  respect  to  interstate  railroads  is  not  an  interference  with  the 
power  of  congress  over  interstate  commerce.^^ 

§  3869.  Requiring  Recordation  of  Lease. — A  statute  of  a  state  requir- 
ing every  person  operating  a  railroad  in  the  state  under  a  lease  to  have  the  same 
recorded  is  not  an  interference  with  interstate  commerce.^" 

§  3870.  Requiring  Railroad  to  Afford  Transportation. — Where  a  car 
of  lumber  tendered  to  a  railroad  company  for  transportation  was  found  to  have 
been  properly  loaded,  the  carrier  was  liable  for  the  penalty  imposed  by  a  state 
law  for  refusal  to  receive  the  same  for  transportation,  notwithstanding  the  car 
was  to  be  shipped  out  of  the  state. ^i 

Transportation  of  Passengers. — Interstate*  commerce  is  not  directly  bur- 
dened, in  violation  of  the  federal  constitution,  by  an  order  of  a  state  railroad 
commission  directing  an  interstate  railway  company  to  discharge  its  corporate 
duty  by  affording  passenger  train  service  between  the  terminus  of  a  branch  line 
within  the  state  and  the  point  of  intersection  with  the  state  line,  although,  to 
avoid  the  useless  expense  of  establishing  terminal  facilities  at  that  point,  the 
passenger  service  directed  by  the  order  must  be  operated  not  only  to  the  state 
line,  but  some  twenty  miles  beyond,  where  such  facilities  do  exist.^^ 

During  Strike. — A  state  court  has  no  jurisdiction  to  compel  an  interstate 
railroad  company  to  operate  its  road  within  the  state,  in  the  face  of  a  general 
strike,  on  the  allegation  that  enough  competent  men  are  willing  to  work  for  rea- 
sonable compensation. 2^ 

Permission  to  Discontinue  Running  of  Trains.— The  duty  imposed  on 

19.  Purchase  or  consolidation  of  com-  sion  to  the  conditions,  without  which  it 
peting  lines. — Louisville,  etc.,  R.  Co.  v.  could  not  have  been  obtained."  Louis- 
Kentucky,  161  U.  S.  677,  40  L.  Ed.  849,  ville,  etc.,  R.  Co.  v.  Kentucky,  161  U.  S. 
16  S.  Ct.  714,  reaffirmed  in  Ornstine  v.  677,  40  L,.  Ed.  849,  16  S.  Ct.  714,  reaf- 
Cary,  204  U.  S.  669,  51  L.  Ed.  672,  27  S.  firmed  in  Ornstine  v.  Cary,  204  U.  S. 
Ct.  788.  See,  also,  Cleveland,  etc.,  R.  Co.  669,  51  L.  Ed.  672,  27  S.  Ct.  788. 
V.  Illinois,  177  U.  S.  514,  44  L.  Ed.  868,  Purchase  or  consolidation  of  compet- 
20  S.  Ct.  722;  Northern  Securities  Co.  v.  ing  lines. — Interstate  commerce  is  not 
United  States,  193  U.  S.  197,  48  L.  Ed.  burdened  by  requiring  railroad  companies 
679,   24  S.   Ct.   436.  to    operate    a   particular   line    which    they 

"While  the  constitutional  power  of  the  selected,  or  represented  that  they  had  se- 
state  in  this  particular  has_  never  been  lected,  in  a  petition  to  the  state  railroad 
formally  passed  upon  by  this  court,  the  commission  for  approval  of  a  consolida- 
power  of  state  legislatures  to  impose  this  tion,  although  compliance  may  entail  ex- 
restriction  upon  the  general  authority  to  pense,  or  require  the  exercise  of  emi- 
consolidate  has  been  recognized  in  a  nent  domain.  Mobile,  etc.,  R.  Co.  v. 
number  of  cases.  Railroad  Co.  v.  Mary-  State,  41  So.  259,  89  Miss.  724,  affirmed 
land  (U.  S.),  21  Wall.  456,  22  L.  Ed.  678;  in  Mobile,  etc.,  R.  Co.  v.  Mississippi,  210 
Shields  V.  Ohio,  95  U.  S.  319,  24  E.  Ed.  U.  S.  187,  52  E.  Ed.  1016,  28  S.  Ct.  650. 
357;  Wallace  v.  Loomis,  97  U.  S.  146,  20.  Recording  lease.— Commonwealth 
24  L.  Ed.  895;  New  Buffalo  v.  Iron  Co.,  y_  Chesapeake,  etc.,  R.  Co.,  101  Ky.  159, 
105  U.  S.  73,  26  L.  Ed.  1024;  Leaven-  40  S.  W.  250,  19  Ky.  L.  Rep.  329. 
worth  County  Comm'rs  v.  Chicago,  etc.,  „,  n,,*,,  ♦„  ,ff„,j  4.,,„.,„..„«.o..;„„ 
R.  Co.,  134  ^..S.  688,  33  L.  Ed.  106^.  10  CurHe  °%a!e%h,^°e  c.,  TtZ^'T'^. 
S.  Ct.  708;  Livmgston  County  v.  First  n  ,_,  ._  0  -p"^  '  .  '  ' 
Nat.  Bank  128  U.  S.  102,  32  L.  Ed.  359,  ^-  '  '  *•  ^-  .  , 
9  S.  Ct.  18;  Keokuk,  etc.,  R.  Co.  v.  Mis-  ,  22.  TransportaUon  of  passengers.  — 
souri,  152  U.  S.  301,  38  L.  Ed.  450,  14  Judgment,  Taylor  v.  Missouri  Pac.  R. 
S.  Ct.  592;  Ashley  v.  Ryan,  153  U.  S.  Co.,  76  Kan  467,  93  Pac.  606,  affirmed  in 
436,  38  L.  Ed.  773,  14  S.  Ct.  865.  In  the  Missouri  Pac.  R.  Co.  v  Railroad 
last  case  it  was  broadly  held  that  a  state,  Comm  rs,  216  U.  S.  262,  54  L.  Ed.  492, 
in   permitting   railway   companies   to   con-  ^'^  "•   Ct.  330. 

solidate,  might  impose  such  conditions  as  23.      During     strike. — State     v.     Great 

it    deemed    proper,    and    that    the    accept-  Northern   R.    Co.,    14   Mont.   381,   36   Pac. 

ance   of   the   franchise   implied   a   submis-  458. 
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railroad  companies  to  make  written  application  to  railroad  commissioners  for 
consent  before  discounting  intrastate  passenger  trains  is  not  an  unlawful  bur- 
den on  interstate  commerce.^* 

Compelling  Running  of  Regular  Train. — The  Act  of  Missouri,  March  19, 
1907,  requiring  the  running  of  at  least  one  regular  passenger  train  each  way 
every  day  over  all  railroad  lines,  is  not  invalid  as  a  regulation  of  interstate 
commerce. 25  An  order  of  a  state  railroad  commission  which  requires  a  railroad 
company,  operating  a  road  continuously  into  an  adjoining  state,  to  operate  each 
way  daily  a  passenger  train,  in  addition  to  the  trains  in  operation,  between  the 
state  line  to  a  point  in  the  state,  does  not  interfere  with  interstate  com- 
merce.-'' 

Compelling  Running  of  Additional  Train. — A  public  service  commission 
may  compel  an  interstate  railroad  to  put  on  additional  trains  in  certain  cases,  as 
well  as  companies  operating  wholly  within  the  state. ^^ 

Operation  of  Particular  Line. — Interstate  commerce  is  not  burdened  by 
requiring  railroad  companies  to  operate  a  particular  line  which  they  selected, 
or  represented  that  they  had  selected,  in  a  petition  to  the  state  railroad  commis- 
sion for  approval  of  a  consolidation,  although  compliance  may  entail  expense, 
or  require  the  exercise  of  eminent  domain. ^^ 

Facilities  for  Transportation. — While  there  is  much  to  be  said  in  favor  of 
laws  compelling  railroads  to  furnish  adequate  facilities  for  the  transportation  of 
both  freight  and  passengers, ^^  the  absolute  requirement  by  a  state  statute  that  a 


24.  Permission  to  discontinue  running 
of  trains. — Railroad  Comm'rs  v.  Atlantic, 
etc.,   R.   Co.,  61_Fla.  799,   54  So.  900. 

25.  Compelling  running  of  regular 
train. — State  v.  Chicago,  etc.,  R.  Co.,  239 
Mo.    196,    143    S.    W.    785. 

26.  Chicago,  etc.,  R.  Co.  v.  Oglesby, 
198    Fed.    153. 

St.  1911,  §  1801,  providing  that  every 
railroad  corporation  shall  maintain  a  sta- 
tion at  every  village  having  a  postoffice 
and  containing  300  inhabitants  or  more, 
and  shall  stop  at  least  one  passenger 
train  each  way  each  day  at  such  sta- 
tion, if  so  many  trains  are  run,  and,  if 
four  or  more  passenger  trains  are  run 
each  way  daily,  at  least  two  such  trains 
each  way  each  day  shall  be  stopped  at 
each  and  every  such  station,  was  neither 
illegal  as  applied  to  an  interstate  railroad 
company  as  interfering  with  interstate 
commerce,  nor  unreasonable.  Chicago, 
etc.,  R.  Co.  V.  Railroad  Comm.,  153  Wis. 
654,   140   N.   W.   296. 

That  compliance  with  a  statute  requir- 
ing an  interstate  railroad  company  to 
stop  at  least  two  trains  each  way  each 
day  at  stations  having  population  of  200 
or  more  (St.  1911,  §  1801)  would  require 
the  company  to  put  on  an  additional  lo- 
cal train  each  way  daily  at  a  cost  of 
$7,000  per  month,  which  would  be  run 
at  a  financial  loss,  did  not  show  that  the 
requirement  was  illegal  as  confiscatory  or 
unreasonable,  where  it  was  not  shown 
that  the  whole  passenger  revenue  of  the 
road  within  the  state  was  not  ample  to 
meet  the  additional  expense  with  a  fair 
margin  of  profit,  since,  if  the  required 
service  is  reasonable,  it  is  no  answer  that 
it  would  have  to  be  performed  at  a  finan- 


cial loss.  Chicago,  etc.,  R.  Co.  v.  Rail- 
road Comm.,  153  Wis.  654,  140  N.  W. 
396. 

27.  Compelling  running  of  additional 
train. — Delaware,  etc.,  R.  Co.  v.  Stevens, 
172    Fed.    595. 

28.  Operation  of  particular  line. — ■ 
Judgment,  Mobile,  etc.,  R.  Co.  v.  State, 
89  Miss.  724,  41  So.  359,  affirmed  in  Mo- 
bile, etc.,  R.  Co.  V.  Mississippi,  210  U.  S. 
187,    53   L.    Ed.    1016,   28    S.    Ct.    650. 

29.  Adequate  facilities  for  transporta- 
tion.— Houston,  etc.,  R.  Co.  v.  Mayes, 
301  U.  S.  331,  50  L.  Ed.  772,  26  S.  Ct.  491. 

Adequate  facilities  for  transportation — 
Equal  accommodations. — Compelling  a 
carrier  by  mandamus  to  discharge  its 
common-law  duty  to  treat  all  shippers 
alike  by  resuming  the  transfer  of  cars 
loaded  and  unloaded  between  the  line 
of  a  connecting  carrier  and  the  flour  mill 
and  elevator  of  a  particular  shipper  is 
not  beyond  the  power  of  the  state  court, 
at  least,  until  congress  or  the  interstate 
commerce  commission  takes  specific  ac- 
tion, although  both  carriers  are  engaged 
in  interstate  commerce,  and  three-fifths 
of  the  output  of  the  mill  are  shipped  out 
of  the  state.  Judgment,  Earabee  Flour 
Mills  Co.  V.  Missouri  Pac.  R.  Co.,  88 
Pac.  72,  74  Kan.  808,  affirmed  in  211  U. 
S.  612,   53   L.   Ed.  352,   39  S.   Ct.  314. 

Regulations  of  American  Railway  As- 
sociation —  Fairness  and  Sufficiency.  — 
Power  to  determine  the  validity  and  suf- 
ficiency of  the  rules  and  regulations  of 
the  American  Railway  Association  with 
respect  to  matters  of  interstate  com- 
merce, which  rules  govern  ninety  per 
cent  of  the  railroads,  and  hence  a  vast 
proportion  of  the  interstate  commerce  of 
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railroad  shall  furnish  to  shippers  a  certain  number  of  cars  at  a  specified  date, 
regardless  of  every  other  consideration  except  strikes  and  other  public  calamities, 
and  making  the  failure  to  furnish  such  cars  punishable  not  only  by  damages 
actually  incurred  by  the  shipper,  but  also  by  an  arbitrary  penalty,  as  applied  to. 
interstate  shipments,  transcends  the  police  power  of  the  state  and  amounts  to 
a  burden  upon  interstate  commerce.'^''  It  is  competent  for  a  state  to  require 
railroad  companies,  including  those  engaged  in  interstate  commerce,  whose  lines, 
or  tracks  intersect  the  lines  or  tracks  of  other  companies,  to  provide  at  such 
points  of  intersection,  where  it  is  practicable  and  necessary  for  the  interests  of 
traffic,  ample  facilities  by  track  connections  for  transferring  cars  from  the  lines. 
or  tracks  of  one  company  to  those  of  another,  and  to  provide  at  such  points  of 
intersection  equal  and  reasonable  facilities  for  the  interchange  of  cars  and  traffic, 
between  their  respective  lines,  and  for  the  receiving,  forwarding  and  delivering 
of  property  and  cars  to  and  from  their  respective  lines.  Such  a  requirement  af- 
fords facilities  to  interstate  commerce,  and  iti  no  wise  regulates  such  commerce 
within  the  meaning  of  the  constitution.^^     A  state  regulation  intended  to  facili- 


the  country,  is  vested  primarily  in  con- 
gress and  in  the  interstate  commerce 
commission  and,  is  not  to  be  tested  by 
state  laws  or  by  decisions  of  the  state 
courts.  St.  Louis,  etc.,  R.  Co.  v.  Arkan- 
sas, 217  U.  S.  136,  54  L.  Ed.  698,  .30  S. 
Ct.   476,   29   L.   R.  A.,   N.   S.,   802. 

Interchange  of  cars — Penalty  for  fail- 
ure to  supply  cars  on  demand. — For  ex- 
ample the  validity  and  sufficiency  of  the 
rules  of  such  association  with  the  re- 
spect of  the  interchange  of  cars  by  roads 
engaged  in  interstate  commerce  is  a  ques- 
tion which  can  not  be  tested  by  the  de- 
cisions of  state  courts  nor  by  state  laws; 
and  a  state  law  which  undertakes  to  com- 
pel the  roads  within  the  state  to  supply 
cars  to  shippers  on  demand  under  very 
heavy  penalties  in  case  of  failure  to  do 
so,  thereby  putting  the  road  in  the  posi- 
tion of  having  to  pay  such  penalties  or 
withdraw  large  numbers  of  its  cars  from 
the  uses  of  interstate  commerce  and  from 
interchange  of  cars  with  interstate  roads 
in  accordance  with  the  rules  of  the  Amer- 
ican Railway  Association,  is  unconstitu- 
tional as  burdening  interstate  commerce. 
St.  Louis,  etc.,  R.  Co.  v.  Arkansas,  217 
U.  S.  136,  54  L.  Ed.  698,  30  S.  Ct.  476, 
29   L.   R.  A.,   N.   S.,   802. 

Interstate  commerce  is  unconstitution- 
ally regulated  by  Kirby's  Dig.,  Ark.,  §§ 
6803,  6804,  making  it  the  carrier's  duty  to 
supply  cars  to  shippers  on  demand,  un- 
der which  a  carrier  will  either  be  com- 
pelled to  desist  from  the  interchange  of 
cars  with  connecting  lines  for  the  pur- 
pose of  moving  interstate  commerce  be- 
cause of  a  refusal  of  the  state  courts  to 
permit  it  to  avail  itself,  as  causing  and 
excusing  its  default,  of  the  rules  and 
regulations  adopted  for  the  interchange 
of  cars  by  the  American  Railway  Asso- 
ciation, which  govern  90  per  cent  of  the 
railways  in  the  United  States,  or  will  be 
obliged  to  conduct  such  business  with 
the  certainty  of  being  subjected  to  the 
heavy  penalties  provided  by  the  statute. 
St.   Louis,    etc.,   R.    Co.   v.   State,    107    S. 


W.  1180,  85  Ark.  311,  122  Am.  St.  Rep. 
33,  reversed.  St.  Louis,  etc.,  R.  Co.  v. 
Arkansas,  217  U.  S.  136,  54  L.  Ed.  698,. 
30    S.    Ct.   476,    29    L.    R.   A.,    N.    S.,   802. 

Requiring  additional  train  service. — In- 
terstate commerce  is  not  directly  bur- 
dened, in  violation  of  the  federal  con- 
stitution, by  an  order  of  a  state  railroad- 
commission,  directing  an  interstate  rail- 
way company  to  discharge  its  corporate 
duty  by  affording  passenger  train  serv- 
ice between  the  terminus  of  a  branch 
line  within  the  state  and  the  point  of  in- 
tersection with  the  state  line,  although, 
to  avoid  the  useless  expense  of  estab- 
lishing terminal  facilities  at  that  point, 
the  passenger  service  directed  by  the  or- 
der must  be  operated  not  only  to  the 
state  line,  but  some  20  miles  beyond, 
where  such  facilities  do  exist.  Judgment, 
Taylor  v.  Missouri  Pac.  R.  Co.,  92  Pac. 
606,  76  Kan.  467,  affirmed  in  Missouri 
Pac.  R.  Co.  V.  Railroad  Comm'rs,  216  U. 
S.   262,   54   L.   Ed.   492,   30   S.   Ct.   330. 

30.  Requiring  certain  number  of  cars, 
at  specified  day. — Houston,  etc.,  R.  Co. 
V.  Mayes,  201  U.  S.  321,  50  L.  Ed.  772, 
26  S.  Ct.  491  (construing  Rev.  Stat.,. 
Texas,  articles  4497-5000). 

31.  Track  connections  and  facilities  for 
interchange  of  cars. — Wisconsin,  etc.,  R- 
Co.  V.  Jacobson,  179  U.  S.  287,  45  L.  Ed. 
194,  21  S.  Ct.  115;  Minneapolis,  etc.,  R.. 
Co.  V.  Minnesota,  186  U.  S..  257,  46  L. 
Ed,    1151,   22   S.    Ct.   900. 

In  Wisconsin,  etc.,  R.  Co.  v.  Jacobson,. 
179  U.  S.  287,  45  L.  Ed.  194,  21  S.  Ct. 
115,  it  was  held  that  neither  the  judg- 
ment of  the  lower  court  requiring  the 
two  railroads  affected  by  that  case  tO' 
provide  such  facilities  for  the  interchange 
of  cars  and  traffic  at  a  particular  point  of 
intersection,  nor  the  statute  of  Minnesota 
(General  Laws  of  Minnesota,  1895,  ch. 
91)  upon  which  such  judgment  was- 
founded,  constituted  an  interference  with 
or  a  regulation  of  interstate  commerce, 
it  being  stated  in  the  opinion  of  the  su- 
preme court  of  Minnesota  that  there  was. 
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tate  the  receipt  and  delivery  of  freight  by  enlarging  the  carrier's  facilities  is  not 
an  interference  with  interstate  commerce. ^^ 

Furnishing  Cars. — When  applied  to  interstate  shipments,  the  provision  of 
a  state  statute  which  penalizes  the  failure  of  a  railway  company  to  furnish  cars 
to  a  shipper  within  a  certain  number  of  days  after  the  latter's  requisition  in 
writing  in  a  certain  sum  a  day  for  each  car  not  so  furnished,  and  admits  of  no 
excuse  such  as  arises  from  strikes  or  other  public  calamity,  is  an  unconstitu- 
tional regulation  of  interstate  commerce. ^^     Interstate  commerce  is  a  statute  un- 


ample  evidence  in  the  case  of  a  necessity 
for  such  track  connection  resulting  from 
the  benefit  which  would  accrue  to  ex- 
clusively state  commerce  when  consid- 
ered alone,  to  justify  the  ordering  of  the 
connection  in  question.  The  question 
whether  any  other  portion  of  the  stat- 
ute was  a  regulation  of  interstate  com- 
merce was   not  decided. 

32.  North  Carolina  Corp.  Comm.  v. 
Southern  R.  Co.,  151  N.  C.  447,  66  S.  E. 
427. 

33.  Furnishing  cars. — Judgment,  36 
Tex.  Civ.  App.  606,  83  S.  W.  53,  reversed 
in  Houston,  etc.,  R.  Co.  v.  Mayes,  201 
U.  S.  321,  50  L.   Ed.  772,  26  S.  Ct.  491. 

A  rule  promulgated  by  the  state  cor- 
poration commission  required  railway 
companies  to  furnish  cars  of  the  required 
kind  upon  four  days'  application,  and  pro- 
vided for  a  forfeiture  for  each  day's  de- 
fault. By  another  rule  the  commission 
reserved  the  right  at  any  time  or  under 
any  circumstances  to  suspend  the  oper- 
ation of  the  rules  whenever  justice  might 
demand.  Held,  that  the  rule  was  unrea- 
sonable and  void  as  applied  to  shipments 
to  points  outside  the  state.  Southern  R. 
Co.  V.  Commonwealth,  107  Va.  771,  60 
S.   E.   70,   17   L.   R.  A.,   N.   S.,   364. 

The  legislature  may  prescribe  a  pen- 
alty for  the  failure  of  railroads  to  fur- 
nish cars  for  the  shipment  of  freight, 
although  the  shipment  in  contemplation 
is  to  be  an  interstate  shipment.  Hous- 
ton, etc.,  R.  Co.  V.  Everett  (Tex.  Civ. 
App.),  86  S.  W.  17,  judgment  reversed 
in    99   Tex.    269,    89    S.   W.   761. 

Sess.  Laws  1905,  c.  10,  art.  2,  §  2,  im- 
posing on  a  railroad  the  penalty  of  $1  a 
day  for  failure  to  furnish  cars  within 
four  days  after  request,  but  excusing  a 
company  in  case  of  certain  unavoidable 
casualties,  is'  not  an  infringement  of  the 
constitution  of  the  United  States,  art.  1, 
§  8,  relating  to  interstate  commerce. 
Chicago,  etc.,  R.  Co.  v.  Beatty,  34  Okla. 
321,  118  Pac.  367,  126  Pac.  736,  42  L. 
R.   A.,   N.    S.,   984. 

A  state  law  imposing  a  penalty  of  $1 
per  day  on  each  car  for  delay  in  fur- 
nishing freight  cars  ordered,  and  to  per- 
mit no  excuse  therefor  except  "strikes, 
tinavoidable  accidents,  and  other  public 
calamities,"  is  not  invalid,  but  a  reason- 
able police  regulation  imposing  no  con- 
siderable burden  on  interstate  commerce. 
Laws    1905,    p.    570,    c.    345;    Patterson    v. 


Missouri  Pac.  R.  Co.,  77  Kan.  236,  94 
Pac.   138,   15   L.   R.  A.,   N.   S.,   733. 

A  rule  of  the  railroad  commission  re- 
quiring a  carrier  to  furnish  cars  for  in- 
trastate shipments  promptly  upon  re- 
quest is  not  void  as  imposing  a  burden 
upon  interstate  commerce,  even  if  it  in- 
directly or  incidentally  affects  to  a  lim- 
ited degree  interstate  business,  where  it 
does  not  directly  burden  it.  Southern  R. 
Co.  V.   Melton,  133   Ga.  277,  65   S.   E.  665. 

Since  Act  Feb.  18,  1907  (Laws  1907, 
p.  77)  §  26,  requiring  railroads  to  fur- 
nish cars  on  demand  by  shippers,  covers 
a  field  not  occupied  by  the  federal  act 
of  Feb.  4,  1887,  c.  104,  24  Stat.  379  (U. 
S.  Comp.  St.  1901,  p.  3154),  known  as  the 
interstate  commerce  law,  as  amended  by 
Act  June  29,  1906,  c.  3591,  34  Stat.  584 
(U.  S.  Comp.  St.  Supp.  1909,  p.  1149),  in 
that  it  regulates  the  manner  of  making 
the  request,  the  excuses  that  may  be 
made  for  a  failure  to  deliver  cars,  and 
adds  an  additional  penalty  by  way  of 
demurrage  for  failure  to  comply  with  its 
terms,  it  is  not  superseded  by  nor  in  con- 
flict with  the  federal  statute.  Martin  v. 
Oregon  R.,  etc.,  Co.,  58  Ore.  198,  113 
Pac.  16. 

Act  Feb.  28,  1907  (Acts  1907,  p.  225), 
imposing  a  penalty  on  railroad  compa- 
nies for  failure  to  deliver  freight  cars  to 
prospective  shippers  within  a  specified 
time  after  demand,  is  violative  of  the 
constitution  of  the  United  States,  art.  1, 
§  8,  providing  that  congress  shall  have 
the  power  to  regulate  commerce  among 
the  several  states,  in  so  far  as  it  may  af- 
fect cars  which  may  '  be  used  in  inter- 
state commerce  or  may  be  used  therein, 
so  they  can  not  be  supplied.  Central, 
etc.,  R.  Co.  V.  Groesbeck,  175  Ala.  189, 
57   So.   380. 

Terr.  Laws  1905,  c.  10,  art.  2,  §  2,  im- 
posing upon  railroads  a  penalty  of  $1 
per  day  for  failing  to  furnish  cars  under 
certain  circumstances,  is  not  violative  of 
Act  Cong.  June  39,  1906,  requiring  cars 
to  be  furnished  on  reasonable  request. 
Chicago,  etc.,  R.  Co.  v.  Beatty,  34  Okla. 
321,  126  Pac.  736,  42  L.  R.  A.,  N.  S.,  984, 
affirming  judgment  on  rehearing,  118 
Pac.  367. 

Section  22  of  the  act  requiring  railroads 
to  furnish  cars  within  a  reasonable  time 
for  the  transportation  of  property  offered 
(Kurd's  Rev.  St.  1911,  c.  114,  §  84)  is  not 
violative   of  the   commerce   cfause   of   the 
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constitutionally  regulated  by  making  it  the  carrier's  duty  to  supply  cars  to  ship- 
pers on  demand,  under  which  a  carrier  will  either  be  compelled  to  desist  from 
the  interchange  of  cars  with  connecting  lines  for  the  purpose  of  moving  inter- 
state commerce  because  of  a  refusal  of  the  state  courts  to  permit  it  to  avail  itself, 
as  causing  and  excusing  its  default,  of  the  rules  and  regulations  adopted  for  the 
interchange  of  cars  by  the  American  Railway  Association,  which  governs  90  per 
cent  of  the  railways  in  the  United  States,  or  will  be  obliged  to  conduct  such  busi- 
ness with  the  certainty  of  being  subjected  to  the  heavy  penalties  provided  by 
the  statute.^* 

Furnishing  Passenger  Trains. — ^A  railway  company  may  be  compelled  by 
law  to  furnish  trains  for  the  carriage  of  passengers,  and  loss  to  the  railroad  is 
no  defense  to  the  enforcement  of  the  law.^^ 

Where  Congress  Has  Acted. — Congress  has  so  taken  possession  of  the 
subject  of  delivery  of  railroad  cars  for  interstate  commerce  under  Act  June  29, 
1906,  as  to  invalidate,  when  applied  to  cars  demanded  for  interstate  commerce, 
provisions  of  Laws  Minn.  1907,  requiring  railroad  companies  to  furnish  freight 
cars  on  demand  under  penalty. ^^ 

Equipment  of  Gars. — A  state  statute  requiring  a  carrier  to  equip  its  cars 
furnished  to  haul  lumber  or  timber  with  sufficient  standards  and  other  appli- 
ances to  keep  the  cargo  firmly  in  place,  and  providing  that  the  weight  of  the 
standards  shall  be  a  part  of  the  car,  and  not  of  the  cargo,  and  imposing  a  penalty 
for  not  complying  therewith,  does  not  constitute  a  burden  upon  interstate  com- 
merce.^'' 

§§  3871-3880.  Regulation  of  Charges  for  Transportation— §  3871. 
In  General. — A  contract  between  a  shipper  and  a  railroad  company  for  the  car- 
riage of  goods  from  a  point  within  one  state  to  a  point  in  another  state  is  in- 
terstate commerce,  and  is  not  the  subject  of  state  regulation  as  to  tolls  or  com- 
pensation therefor.^* 

Between  Points  in  Same  State. — A  state  has  the  legislative  power  to  es- 
tablish the  rates  of  compensation  for  carriage  of  commodities  between  points 
within  the  state. ^^  A  state  has  power  to  regulate  the  amount  of  charges  that  may 
be  exacted  by  a  railroad  for  transportation  of  property  within  the  state,  if  the 
rate  fixed  will  afiford  reasonable  compensation,  and  such  regulation  does  not 
amount  to  a  regulation  of  foreign  or  interstate  commerce.*"     In  proceedings  be- 

federal   constitution.     Mulberry   Hill   Coal  Elevator    Co.,    226   U.    S.    436,    57    L.    Ed. 

Co.   V.    Illinois    Cent.    R.    Co.,    357    111.    80,  284,  33  S.  Ct.  174,  46  L.  R.  A.,  N.  S.,  303, 

100  N.  E.  151.  reversing  judgment  110   Minn.  35,   134  N. 

Rule   of   state   railroad   commission   un-  W.   819,   19   Am.   &   Eng.   Ann.   Cas.   1088. 

der  which  a  per  diem  penalty  may  be  ex-  37.   Equipment  of  cars. — King  Lumber, 

acted    from   an    interstate    carrier   for    de-  etc.,   Co.  v.  Atlantic,   etc.,   R.   Co.,   58  Fla. 

lay    in    delivering    cars    to    the    consignee  393,    50   So.   509. 

held  an  unreasonable  burden  on  inter-  38.  From  point  in  one  state  to  point  in 
state  commerce,  where  the  requirement  another. — Jennings  v.  Big  Sandy,  etc.,  R. 
as  to  delivery  is  absolute,  and  makes  no  Co.,  61  W.  Va.  664,  57  S.  E.  373. 
allowance  for  any  unavoidable  cause  for  Act  Pa.  May  24,  1907  (P.  L.  329),  pro- 
failure  to  deliver.  Yazoo,  etc.,  R.  Co.  v.  viding  maximum  car  service  charges,  in- 
Greenwood  Grocery  Co.,  337  U.  S.  1,  33  eluding  car  storage  charges,  that  railroad 
S.  Ct.  213,  reversing  judgment  96  Miss.  companies  may  impose,  is  invalid  as  to 
403,    51    So.    450.  goods    and    cars     engaged    in     interstate 

34.  Judgment,  St.  Louis,  etc.,  R.  Co.  v.  commerce,  in  view  of  the  fact  that  con- 
State,  85  Ark.  311,  107  S.  W.  1180,  123  gress  has  legislated  on  the  subject  by 
Am.  St.  Rep.  33,  reversed  in  St.  Louis,  the  federal  acts  of  February  4,  1887  (ch. 
etc.,  R.  Co.  V.  Arkansas,  217  U.  S.  136,  104,  24  Stat.  379),  and  June  29,  1906  (ch. 
54  L.  Ed.  698,  30  S.  Ct.  476,  39  L.  R.  3591,  34  Stat.  584  [U.  S.  Comp.  St.  Supp. 
A.,   N.   S.,   803.  p.    893]).      Pennsylvania    R.    Co.    v.    Cog- 

35.  Furnishing  passenger  trains. — State  gins    Co.,   38    Pa.    Super.    Ct.    129. 

V.  Chicago,  etc.,  R.  Co.,  239  Mo.  196,  143  39.    Between    points    in    same     state. — 

S.  W.  785.  Southern  R.  Co.  v.  Hunt,  43  Ind.  App.  90, 

36.  Wheife    congress    has    acted. — Chi-      83  N.  E.  721. 

cago,   etc.,   R.   Co.  v.   Hardwick   Farmers'  40.   Chapman,   etc.,   Land   Co.  v.  Jones- 
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fore  the  railroad  commission  to  fix  local  freight  rates  on  coal,  the  fact  that  the 
coal  handled  by  the  petitioner  is  interstate  traffic  does  not  affect  the  jurisdiction 
of  the  commission  to  fix  rates,  since  the  matter  in  controversy  is  the  local  rate 
and  not  a  particular  shipment.*  i  A  carrier  picked  up  empties  from  connecting 
carriers,  hauled  them  to  a  gravel  quarry,  and  returned  them  when  loaded,  both 
the  point  of  connection  with  such  other  carriers  and  the  quarry  being  in  the 
same  state.  It  furnished  no  equipment,  and  there  was  nothing  to  show  that 
it  issued  bills  of  lading  to  destination  points,  or  that  it  was  in  any  way  liable  for, 
or  concerned  in  the  movement  of,  the  cars  after  delivery  to  the  connecting  car- 
riers, and  the  rate  charged  was  a  fixed  sum  per  car.  The  service,  being  con- 
fined to  the  handling  of  cars  between  two  points  in  the  same  state,  was  not  in- 
terstate commerce,  so  as  to  render  void  an  order  of  the  state  railroad  commis- 
sion reducing  the  charge  therefor.*^ 

Where  Interstate  Commerce  Incidentally  Affected. — To  the  extent  that 
it  does  not  regulate  interstate  commerce,  a  state  may  regulate  intrastate  com- 
merce and  the  fares  and  rates  therein  within  its  borders,  and  enforce  regulations 
which  only  incidentally  affect  interstate  commerce.*  ^  The  Railroad  Commission 
Act  of  Oregon  of  February  18,  1907,  by  its  terms  is  unmistakably  limited  to  the 
regulation  of  carriers  and  rates  between  points  within  the  state,  and  an  order 
made  by  the  state  railroad  commission  under  its  authority  is  presumptively  in- 
tended to  be  subject  to  the  same  limitation.  The  fact  that  such  an  order  fix- 
ing rates  and  limited  by  its  terms  to  intrastate  shipments  may  incidentally  in- 
duce a  change  in  the  movement  of  interstate  commerce,  or  a  change  in  interstate 
rates,  does  not  render  it,  nor  the  statute,  unconstitutional  as  a  regulation  of  in- 
terstate commerce.''*     That  the  enforcement  of  intrastate   freight   rates   estab- 


boro,  etc.,  R.  Co.,  97  Ark.  300,  133  S.  W. 
1119. 

The  state  railroad  commission  does  not 
have  jurisdiction  to  regulate  service 
charges  in  the  conduct  of  interstate  com- 
merce. Duluth-Superior  Mill.  Co.  v. 
Northern  Pac.  R.  Co.,  152  Wis.  528,  140 
N.  W.  1105. 

If  the  state  railroad  commission  erro- 
neously assumes  jurisdiction  to  pass  on 
the  reasonableness  of  compensation  by  a 
railroad  company  for  services  rendered 
within  the  state,  forming  part  of  an  en- 
tire interstate  transit,  its  decision  is  void. 
Duluth-Superior  Mill.  Co.  v.  Northern 
Pac.  R.  Co.,  152  Wis.  528,  140  N.  W.  1105. 

A  statute  providing  the  rate  of  com- 
pensation that  railway  companies  shall 
charge  for  the  transportation  of  passen- 
gers, is  not  a  regulation  of  interstate 
commerce,  as  such  law  applies  only  to 
the  rates  to  be  charged  within  the  state 
on  domestic  commerce.  Osborn  v.  Wa- 
bash R.  Co.,   123  Mich.  669,  82  N.  W.  526. 

Laws  1891,  p.  103,  providing  the  rate 
of  compensation  that  railway  companies 
shall  charge  for  the  transportation  of 
passengers,  is  not  a  regulation  of  inter- 
state commerce,  as  such  law  applies  only 
to  the  rates  to  be  charged  within  the 
state  on  domestic  commerce.  Osborn  v. 
Wabash  R.  Co.,  83  N.  W.  526,  123  Mich. 
669. 

41.  Southern  R.  Co.  v.  Hunt,  43  Ind. 
App.  90,  83  N.  E.  721. 

42.  Chicago,    etc.,    R.    Co.    v.    Railroad 


Comm.,    17  3    Ind.    469,    87    N.    E.    1030,    90 
N.    E.   1011. 

43.  Where  interstate  commerce  inci- 
dentally affected. — Shepard  v.  Northern 
Pac.  R.  Co.,  184  Fed.  765. 

44.  Oregon  R.,  etc.,  Co.  v.  Campbell, 
173  Fed.  957. 

The  act  of  the  Legislature  of  Minnesota 
of  April  18,  1907  (Gen.  Laws  1907,  c. 
232  [Rev.  Laws  Supp.  1909,  §§  3007-11  to 
3007-17]),  reducing  commodity  rates 
within  the  state  about  7.37  per  cent,  and 
the  orders  of  its  railroad  and  warehouse 
commission  of  September  6,  1906,  reduc- 
ing general  merchandise  rates  within  the 
state  from  20  to  25  per  cent,  and  of  May 
3,  1907,  reducing  rates  within  the  state 
to  distributing  points,  by  their  natural 
and  necessary  effect  substantially  burden 
and  directly  regulate  interstate  com- 
merce, create  undue  and  unjust  discrimi- 
nations between  localities  in  Minnesota 
and  those  in  adjoining  states,  violate  the 
commerce  clause,  being  Constitution  of 
the  United  States,  art.  1,  §  8,  and  are  void. 
Shepard  v.  Northern  Pac.  R.  Co.,  184 
Fed.   765. 

The  facts  considered,  and  held,  that  the 
unavoidable  effect  of  the  general  and 
sweeping  reductions  of  intrastate  rates  in 
Minnesota,  made  by  the  acts  and  orders 
considered,  was  and  is  substantially  to 
burden,  directly  to  regulate,  and  to  dis- 
criminate against  the  interstate  commerce 
of  the  defendant  companies,  and  to  create 
undue  and  unjust  discriminations  between 
localities  in  Minnesota  and  those  in  other 
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lished  by  a  state  commission  between  points  within  the  state  will  make  it  neces- 
sary for  a  carrier  for  the  protection  of  its  business  to  voluntarily  reduce  certain 
of  its  interstate  rates  does  not  render  the  order  of  the  commission  invalid  as 
affecting  interstate  commerce.*  ^  But  state  laws,  orders,  and  regulations  con- 
cerning intrastate  commerce  or  the  fares  or  rates  therein,  which  substantially 
regulate  interstate  commerce  or  fares  or  rates  therein,  are  unconstitutional.** 

Competition  between  Intrastate  and  Interstate  Shipments. — State 
statutes,  fixing  maximum  fares  and  rates  on  shipments  on  railroads  between  in- 
trastate points  are  not  unconstitutional,  as  regulations  of  interstate  commerce, 
because  between  certain  cities  in  the  state  there  are  lines  of  road  lying  wholly 
within  the  state,  and  other  lines  which  run  in  part  through  another  state,  and 
by  long  established  custom  and  from  the  necessities  of  competition  the  latter 
are  compelled  to  make  the  same  rates  as  the  former,  where  the  statutes  have  not 
been  construed  by  the  courts  of  the  state  to  directly  apply  to  the  interstate 
lines.*'^ 

Shipment  to  Foreign  Country. — A  contract  by  a  railway  company  for 
through  shipment  to  foreign  seaports  by  way  of  domestic  seaports  for  a  through 
rate  is  not  controlled  by  the  interstate  commerce  law  even  though  the  rate  paid 
by  the  railroad  for  the  ocean  transportation  reduced  the  inland  rate  to  less  than 
the  tariff  rate  to  the  domestic  seaport.**  A  shipment  of  lumber  destined  by  the 
purchaser  for  export,  made  by  the  seller  under  a  local  bill  of  lading  from  an 
interior  point  in  Texas  to  a  Texas  Gulf  port,  at  which  the  lumber  was  unloaded 
without  delay  by  the  purchaser's  order  into  slips  or  docks,  in  reach  of  ship's  tackle, 
and  was  then  loaded  into  chartered  ships,  by  which  it  was  carried  to  foreign 
ports — such  shipment  not  being  an  isolated  one,  but  typical  of  many  others — 
constitutes  foreign  commerce,  and  as  such  is  governed  by  the  tariffs  on  file  with 
the  interstate  commerce  commission  to  the  exclusion  of  the  rates  established 
by  the  state  railroad  commission,  although  the  seller  had  no  connection  with 
the  lumber  after  it  reached  the  railway  terminus,  and  had  no  concern  with  its 
destination  after  it  came  into  the  hands  of  the  purchaser,  and  no  knowledge 
thereof,  and  although  the  lumber  had  no  definite  foreign  destination  at  the  time 
■of  the  initial  shipment.*^ 

Where  Destination  Not  Fixed. — Where  a  shipment  of  lumber  had  not  been 
made  to  any  foreign  point,  and  was  not  by  the  shipping  contract  started  on  its 
iinal  journey  from  the  state,  nor  committed  to  a  connecting  carrier  for  transpor- 
tation beyond  the  state,  and  required  a  further  shipment  to  fix  its  destination 

states,     in     violation     of     the     commerce  tional,   as   an   interference  with  interstate 

clause    of    the    constitution.      Shepard    v.  commerce.      In   re   Arkansas   Rate   Cases, 

Northern    Pac.    R.    Co.,   184   Fed.   765.  187  Fed.  390. 

The  act  of  the  legislature  of  Minnesota  45.   Northern    Pac.    R.    Co.   v.   Lee,   199 

of  April   4,   1907    (Gen.   Laws   1907,    c.   97  Fed.   621. 

[Rev.     Laws     Supp.     1909,     §§     S007-1    to  46.    Shepard   v.    Northern    Pac.    R.    Co., 

■2007-2]),  reducing  passenger  fares  within  j^g^   pg(j    755 

the    state    about    33/3    per    cent    by    its  ^         '         '       ^   ^^^^^  ^^     ^^^^^  „„^ 

natural  and  necessary  effect  substantially  ^      purpose     of   state    regulations,    deter- 

burden     and    directly    regulate    interstate  J  ^    ^       ^       substantially  or  only 

commerce,    create   undue   and   ".nJ"^t   d.s-  i„^;^ig„t^„       affect    interstate    commerce, 

criminations  between  localities  in  Mmne-  ghepard  ^.Northern  Pac.  R.  Co.,  184  Fed. 

sota  and  those  in  adjoining  states,  violate  ^„_  ^ 

the    commerce    clause,    being    constitution  '                    ...                  .           .             a 

of  the  United  States,  art.  1,  §  8,  and  are  47.  Competition  between  intrastate  and 

void.     Shepard  v.   Northern   Pac.   R.   Co.,  interstate   shipments.— St.   Louis,   etc.,   K. 

184  Fed.  765.  Co.   v.   Hadley,   168   Fed.   317. 

Rates  established  by  a  state  for  the  in-  «.  Through  shipment  to  foreign  ports. 

trastate  carriage  of  freight  or  passengers  —St.  Louis,  etc.,   R.   Co.  i-    Birge-l'orbes 

necessarily      indirectly      affect      interstate  Co.   (Tex.   Civ.  App.),  139   b.   W.  3. 

rates;   but  that   fact  does   not  render  the  49.  Texas,  etc.,   R.   Co.  v.  Sabine  Tram 

establishment    of    such    rates    unconstitu-  Co.,   227  U.  S.   Ill,  33  S.   Ct.  229. 
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beyond  the  state,   it  was   intrastate  commerce,   and  subject  to  the  rates   fixed 
by  the  Texas  railroad  commission. s" 

Matter  National  in  Character. — The  fares  and  rates  of  transportation  in 
interstate  commerce  are  national  in  character  susceptible  of  uniform  regulation, 
and  so  far  as  the  nation  has  not  regulated  them  are  free  from  regulation  by 
virtue  of  the  commerce  clause  of  the  constitution. ^i  The  interstate  transporta- 
tion of  passengers  and  freight  being  a  matter  national  in  its  character,  it  is  not 
competent  for  the  states  to  regulate  the  rates  of  charges  of  railroads  for  such 
transportation  even  in  the  absence  of  any  legislation  by  congress  on  the  subject. 
And  a  state  statute  intended  to  regulate  such  charges  is  void  even  as  to  that  part 
of  the  transportation  which  is  within  the  state. ^^ 


50.  Where  destination  not  fixed. — Tex- 
arkana,  etc.,  R.  Co.  v.  Sabine  Tram  Co. 
(Tex.   Civ.  App.),   139   S.  W.   198. 

51.  Matter  national  in  character. — Shep- 
ard  V.  Northern  Pac.  R.  Co.,  184  Fed.  765. 

52.  Wabash,  etc.,  R.  Co.  v.  Illinois,  118 
U.  S.  557,  30  L.  Ed.  244,  7  S.  Ct.  4;  Cov- 
ington, etc..  Bridge  Co.  v.  Kentucky,  154 
U.  S.  204,  38  L.  Ed.  962,  14  S.  Ct.  1087; 
Fargo  V.  Michigan,  131  U.  S.  230,  30  L. 
Ed.  888,  7  S.  Ct.  857;  Railroad  Comm. 
Cases,  116  U.  S.  307,  29  L.  Ed.  636,  6  S. 
Ct.  334,  1191;  Cleveland,  etc.,  R.  Co.  v. 
Illinois,  177  U.  S.  514,  44  L-  Ed.  868,  20 
S.  Ct.  723;  Louisville,  etc.,  R.  Co.  v.  Eu- 
bank, 184  U.  S.  27,  46  L.  Ed.  416,  33  S. 
Ct.  277.  See,  also,  Smyth  v.  Ames,  169 
U.  S.  466,  42  L.  Ed.  819,  18  S.   Ct.  418. 

Goods  are  transported  between  two 
points  in  the  same  state,  but  in  course  of 
transportation,  they  pass  through  another 
state.  Held,  this  constitutes  interstate 
commerce,  and  therefore  the  state  rail- 
road commissioners  can  be  enjoined  from 
fixing  and  enforcing  rates  for  such  trans- 
portation. Hanley  v.  Kansas,  etc.,  R.  Co., 
187  U.  S.  617,  47  L.  Ed.  333,  33  S.  Ct.  314, 
distinguishing  Lehigh  Valley  R.  Co.  v. 
Pennsylvania,  145  U.  S.  193,  36  L.  Ed.  673, 
13  S.  Ct.  806,  which  was  a  tax  upon 
freight  and  not  regulation  of  transporta- 
tion. 

The  provisions  of  Code  1906,  §  3483, 
imposing  a  forfeiture  on  any  railroad, 
corporation,  or  agent  which  shall  demand 
or  receive  from  any  person  any  greater 
toll  for  compensation  or  transportation 
of  freight  or  for  weighing  the  same  than 
is  provided  by  the  act,  are  void  so  far 
as  is  attempted  to  apply  them  to  inter- 
state commerce.  Jennings  v.  Big  Sandy, 
etc.,  R.  Co.,  61  W.  Va.  664,  57  S.  E.  373. 

It  is  not  necessary  to  review  the  cases 
in  the  federal  supreme  court  which  have 
settled  beyond  peradventure  that  the  na- 
tional government  has  exclusive  authority 
to  regulate  interstate  commerce  under  the 
constitution  of  the  United  States;  nor  to 
do  more  than  reaffirm  the  equally  well 
settled  proposition  that  over  interstate 
commerce  transportation  rates  the  state 
has  no  jurisdiction,  and  that  an  attempt 
to  regulate  such  rates  by  the  state  or  un- 
der its  authority  is  void.     Louisville,  etc., 
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R.  Co.  V.  Eubank,  184  U.  S.  37,  46  L.  Ed. 
416,  23  S.  Ct.  377.  And  an  order  made  by 
a  state  commission  under  assumed  au- 
thority of  the  state,  which  directly  bur- 
dens or  regulates  interstate  commerce, 
will  be  enjoined.  McNeill  v.  Southern  R. 
Co.,  202  U.  S.  543,  50  L.  Ed.  1142,  36  S. 
Ct.  722;  Railroad  Comm.  v.  Worthington, 
235  U.  S.  101,  56  L.  Ed.  1004,  33  S.  Ct.  653. 

Power  of  Ohio  commission  to  regulate 
rate  on  "lake-cargo  coal." — An  unconsti- 
tutional attempt  directly  to  regulate  and 
control  interstate  commerce  is  made  by 
an  order  of  the  Ohio  Railroad  Commis- 
sion establishing. a  freight  rate  on  "lake- 
cargo  coal"  billed  from  Ohio  coal  fields 
to  Ohio  ports  on  Lake  Erie,  where  such 
rate  is  applicable  only  to  such  coal  as  is 
in  fact  placed  upon  vessels  at  those  ports 
for  carriage  to  points  outside  the  state, 
and  covers  the  actual  placing  of  such  coal 
upon  the  vessels,  and  the  trimming  or  dis- 
tributing of  it  in  the  holds  so  that  the 
vessels  may  safely  proceed  on  their  inter- 
state journey.  Railroad  Comm.  v.  Wor- 
thington, 335  U.  S.  101,  56  L.  Ed.  1004,  33 
S.   Ct.  653. 

With  reference  to  the  character  of  the 
transportation  in  this  case,  the  court  says: 
"The  question  is,  then,  one  of  fact.  Does 
the^  transportation,  which  the  rate  pre- 
scribed by  the  Railroad  Commission  of 
Ohio  covers,  constitute  interstate  com- 
merce? The  shipper  transports  the  coal 
ordinarily  upon  bills  of  lading  to  himself, 
or  to  another  for  himself,  at  Huron  on 
Lake  Erie.  The  so-called  'lake  cargo 
coal'  is  necessarily  shipped  beyond  Hu- 
ron. If  it  stops  there,  another  and  higher 
rate  applies.  Practically  all  of  it  is  put 
on  vessels  for  carriage  beyond  the  state, 
usually  to  upper  lake  ports,  and  then,  and 
only  then,  the  70  cent  rate  fixed  by  the 
commission  applies.  This  70  cent  rate 
covers  the  transportation  of  the  coal  to 
Huron,  the  placing  of  it  on  board  ves- 
sels, and,  if  necessary,  trimming  it  for 
continuance  of  its  interstate  journey. 
The  situation  then  comes  to  this:  that 
the  rate  put  in  force  is  applicable  only  to 
coal  which  is  to  be  carried  from  the 
mine  in  Ohio  to  the  lake,  there  placed 
upon  vessels,  and  thence  carried  to  up- 
per lake  ports  beyond  the  state.     By  ev- 
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In  Absence  of  Regulation  by  Congress. — Although  there  are  some  cases 
which  seem  to  establish  the  rule  that  state  statutes  regulating  rates  of  charges 
for  transportation  on  railroads,  so  far  as  they  affect  interstate  traffic,  belong  to 
that  class  of  commercial  regulations  which  may  be  established  by  the  laws  of 
the  states  until  congress  shall  have  exercised  its  power  on  the  subject,^^  these 


ery  fair  test  the  transportation  of  this 
coal  from  the  mine  to  the  upper  lake 
ports  is  an  interstate  carriage,  intended 
by  the  parties  to  be  such,  and  the  rate 
fixed  by  the  commission,  which  is  in 
controversy  here,  is  applicable  alone  to 
coal  which  is  thus,  from  the  beginning  to 
the  end  of  its  transportation,  in  inter- 
state carriage,  and  such  rate  is  intended 
to  and  does  cover  an  integral  part  of  that 
carriage,  the  transportation  from  the 
mine  to  lake  Erie  port,  the  placing  upon 
the  vessel,  and  the  trimming  or  distrib- 
uting in  the  hold,  if  required,  so  that  the 
vessel  may  complete  such  interstate  car- 
riage. We  therefore  reach  the  conclu- 
sion that,  under  the  fact  shown  in  this 
case,  the  Railroad  Commission,  in  fixing 
the  rate  of  70  cents  for  the  transporta- 
tion above  described,  attempted  to  di- 
rectly regulate  and  control  interstate 
commerce."  Railroad  Comm.  v.  Worth- 
ington,  235  U.  S.  101,  56  L.  Ed.  1004,  32 
S.  Ct.  653,  distinguishing.  Gulf,  etc.,  R. 
Co.  V.  Texas,  204  U.  S.  403,  51  L.  Ed.  540, 
27   S.   Ct.  360. 

State  law  compelling  carrier  to  receive 
and  carry  interstate  shipment  on  through 
rate. — Congress  has  so  completely  taken 
control  of  the  subject  of  rate  making  and 
charging  by  the  provisions  of  the  act  to 
regulate  commerce  and  the  amendments 
thereof  as  to  invalidate  the  provisions  of 
Code  N.  C.  1905,  §  2631,  so  far  as  they 
penalize  the  refusal  of  a  carrier  to  re- 
ceive a  tender  of  freight  for  transporta- 
tion to  a  point  on  the  line  of  another  car- 
rier outside  the  state  where  no  rate  for 
such  shipment  has  been  established,  filed, 
or  published.  Southern  R.  Co.  v.  Reid, 
222  U.  S.  434,  56  L.  Ed.  257,  32  S.  Ct.  140, 
followed  in  S.  C,  222  U.  S.  444,  56  L. 
Ed.   263,   33   S.    Ct.   145. 

Congress  has  so  completely  taken  con- 
trol of  the  subject  of  railroad  rate  making 
and  charging  as  to  invalidate  the  provi- 
sions of  a  state  statute  so  far  as  they 
penalize  the  refusal  of  a  railway  carrier 
to  receive  a  tender  of  freight  for  trans- 
portation to  a  point  on  the  line  of  an- 
other carrier  outside  the  state,  where  the 
carrier  had  no  rate  for  such  shipment. 
Southern  R.  Co.  v.  Burlington  Lumber 
Co.,  325  U.  S.  99,  56  L.  Ed.  1001,  32  S. 
Ct.  657. 

This  is  an  action  to  recover  penalties 
under  a  statute  of  North  Carolina  for  re- 
fusal to  receive  goods  for  shipment.  As 
the  statute  is  the  same  that  was  held  bad, 
so  far  as  it  concerns  commerce  among 
the  states  in  Southern  R.  Co.  v.  Reid,  222 
U.    S.    434,    56    E.    Ed.    257,    32    S.    Ct.    140, 


and  S.  C,  222  U.  S.  444,  56  L.  Ed.  263, 
33  S.  Ct.  145,  a  short  statement  will  be 
enough.  On  January  36,  1907,  the  Bur- 
lington Lumber  Company  tendered  the 
railway  company  at  Burlington,  North 
Carolina,  certain  machinery  for  shipment 
to  Saginaw,  Michigan,  on  a  through  bill 
of  lading.  Sagninaw  was  not  on  the  rail- 
way company's  line,  the  company  had  no 
rates  to  Saginaw,  and  the  agent  had  to 
delay  in  order  to  inquire  of  his  superiors. 
The  result  was  that  the  through  bill  of 
lading  was  not  issued  until  April  3.  The 
suit,  as  we  have  said,  is  for  the  penalty, 
and  nothing  else.  The  supreme  court  of 
the  state  decided  against  the  railway  on 
the  same  ground  that  it  did  in  the  deci- 
sions already  reversed.  In  the  circum- 
stances it  seems  unnecessary  to  discuss 
the  case  more  at  length.  Southern  R.  Co. 
V.  Burlington  Lumber  Co.,  235  U.  S.  99, 
56  L.   Ed.   1001,   33  S.   Ct.  657. 

53.  In  absence  of  regulation  by  con- 
gress.— In  the  case  of  the  Chicago,  etc., 
R.  Co.  V.  Iowa,  94  U.  S.  155,  24  L.  Ed. 
94,  which  directly  related  to  railroad 
transportation,  a  bill  was  filed  by  the 
Chicago,  Burlington  and  Quincy  Railroad 
Company,  an  Illinois  corporation,  to  re- 
strain the  prosecution  of  suits  against  it 
under  "An  act  to  establish  reasonable 
maximum  rates  of  charges  for  the  trans- 
portation of  freight  and  passengers  on 
the  different  railroads  of  this  state."  The 
complainant  was  also  the  lessee  of  the 
Burlington  and  Missouri  Railroad  in 
Iowa,  the  two  roads  being  connected  by 
a  bridge  which  crossed  the  Mississippi 
River  at  Burlington,  thus  making  a  con- 
tinuous railroad  from  Chicago  to  Plats- 
mouth  on  the  Missouri  River  in  Iowa. 
The  language  of  the  court  is  as  follows: 
"The  objection  that  the  statute  com- 
plained of  is  void,  because  it  amounts  to 
a  regulation  of  commerce  among  the 
states,  has  been  sufficiently  considered  in 
the  case  of  Munn  v.  Illinois,  94  U.  S.  113, 
24  L.  Ed.  77.  This  road,  like  the  ware- 
house in  that  case,  is  situated  within  the 
limits  of  a  single  state.  Its  business  is 
carried  on  there,  and  its  regulation  is  a 
matter  of  domestic  concern.  It  is  em- 
ployed in  state  as  well  as  in  interstate 
commerce,  and,  until  congress  acts,  the 
state  must  be  permitted  to  adopt  such 
rules  and  regulations  as  may  be  necessary 
for  the  promotion  of  the  general  welfare 
of  the  people  within  its  own  jurisdiction, 
even  though  in  doing  so  those  without 
may  be  indirectly  affected."  In  short,  the 
case  was  treated  as  one  of  internal  com- 
merce   only.      Peik   v.     Chicago,    etc.,    R. 
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cases,  so  far  as  they  have  been  supposed  to  lay  down  such  a  rule,  have  been 
overruled  by  later  decisions.^* 


Co.,  94  U.  S.  164,  34  L.  Ed.  97.  ^  These 
cases  were  examined  and  criticised  in 
Wabash,  etc.,  R.  Co.  v.  Illinois,  118  U. 
S.  557,  30  Iv.  Ed.  344,  7  S.  Ct.  4;  Cov- 
ington, etc.,  Bridge  Co.  v.  Kentucky,  154 
U.  S.  304,  38  L.  Ed.  962,  14  S.   Ct.   1087. 

The  cases  of  Munn  v.  Illinois,  94  U.  S. 
113,  24  L.  Ed.  77;  Chicago,  etc.,  R.  Co.  v. 
Iowa,  94  U.  S.  155,  34  L.  Ed.  94,  and  Peik 
V.  Chicago,  etc.,  R.  Co.,  94  U.  S.  164, 
24  L.  Ed.  97,  were  cited  with  approval  in 
Ruggles  V.  Illinois,  108  U.  S.  536,  37  L. 
Ed.  813,  3  S.  Ct.  832,  in  which  the  power 
of  a  state  to  limit  the  amount  of  charges 
by  a  railroad  company  for  fares  and 
freight  was  recognized.  Covington,  etc., 
Bridge  Co.  v.  Kentucky,  154  U.  S.  204, 
38   L.    Ed.   962,   14   S.   Ct.    1087. 

In  Chicago,  etc.,  R..  Co.  v.  Ackley,  94 
U.  S.  179,  24  L.  Ed.  99,  it  was  held  that 
a  railroad  company  in  Wisconsin  could 
not  recover  for  the  transportation  of 
property  more  than  the  maximum  fixed 
by  the  act  of  that  state  of  March  11,  1874, 
by  showing  that  the  amount  charged  was 
not  more  than  a  reasonable  compensation 
for  the  services  rendered,  and  the  court 
said  that  the  ruling  in  Peik  v.  Chicago, 
etc.,  R.  Co.,  94  U.  S.  164,  24  L.  Ed.  97, 
was  applicable  to  that  case,  without  stat- 
ing whether  or  not  the  statute  included 
interstate  transportation. 

In  Winona,  etc.,  R.  Co.  v.  Blake,  94 
U.  S.  180,  34  L.  Ed.  99,  it  was  held  that 
a  railroad  company  in  Minnesota  having 
been  incorporated  as  a  common  carrier, 
with  all  the  rights  and  subject  to  all  the 
obligations  which  that  term  implies,  was 
bound  to  carry,  when  called  upon  for  that 
purpose,  and  charge  only  a  reasonable 
compensation  therefor,  and  that  neither 
the  act  of  the  legislature  of  February  38, 
1866,  nor  the  constitution  of  the  state, 
adds  to  or  takes  from  the  grant  as  con- 
tained in  the  original  charter,  and  the 
court  said  that  the  case  fell  directly 
within  the  rulings  of  Munn  v.  Illinois,  94 
U.  S.  113,  24  E.  Ed.  77;  Chicago,  etc.,  R. 
Co.  V.  Iowa,  94  U.  S.  155,  24  L.  Ed.  94; 
Peik  V.  Chicago,  etc.,  R.  Co.,  94  U.  S. 
164,  24  L.  Ed.  97;  Chicago,  etc.,  R.  Co.  v. 
Ackley,  94  U.  S.  179,  24  L.  Ed.  99,  with- 
out stating  whether  or  not  the  decision 
related  to  interstate  transportation.  See, 
also,  Railroad  Co.  v.  Fuller  (U.  S.),  17 
Wall.  560,  21  L.   Ed.  710. 

54.  In  Wabash,  etc.,  R.  Co.  v.  Illinois, 
118  U.  S.  557,  30  L.  Ed.  344,  7  S.  Ct.  4, 
the  cases  of  Munn  v.  Illinois,  94  U.  S. 
113,  34  L.  Ed.  77;  Chicago,  etc.,  R.  Co. 
V.  Iowa,  94  U.  S.  155,  34  L.  Ed.  94,  and 
Peik  V.  Chicago,  etc.,  R.  Co.,  94  U.  S. 
164,  34  L.  Ed.  97,  were  examined,  and, 
they  were  held,  in  view  of  other  cases 
decided  near  the  same  time,  not  to  ac- 
tually establish  the  doctrine  stated  in  the 


text.  But  referring  to  the  language  of 
these  cases,  the  court  said:  "It  cannot 
be  denied  that  the  general  language  of 
the  court  in  these  cases,  upon  the  power 
of  congress  to  regulate  commerce,  may 
be  susceptible  of  the  meaning  which  the 
Illinois  court  places  upon  jt.  *  *  * 
These  extracts  show  that  the  question  of 
the  right  of  the  state  to  regulate  the  rates 
of  fares  and  tolls  on  railroads,  and  how 
far  that  right  was  affected  by  the  com- 
merce clause  of  the  constitution  of  the 
United  States,  was  presented  to  the  court 
in  those  cases.  And  it  must  be  admitted 
that,  in  a  general  way,  the  court  treated 
the  cases  then  before  it  as  belonging  to 
that  class  of  regulations  of  commerce 
which,  like  pilotage,  bridging  navigable 
rivers,  and  many  others,  could  be  acted 
upon  by  the  states  in  the  absence  of  any 
legislation  by  congress  on  the  same  sub- 
ject. By  the  slighest  attention  to  the 
matter  it  will  be  readily  seen  that  the  cir- 
cumstances under  which  a  bridge  may  be 
authorized  across  a  navigable  stream 
within  the  limits  of  a  state,  for  the  use 
of  a  public  highway,  and  the  local  rules 
which  shall  govern  the  conduct  of  the 
pilots  of  each  of  the  varying  harbors  of 
the  coasts  of  the  United  States,  depend 
upon  principles  far  more  limited  in  their 
application  and  importance  than  those 
which  should  regulate  the  transportation 
of  persons  and  property  across  the  half 
or  the  whole  of  the  continent,  over  the 
territories  of  half  a  dozen  states,  through 
which  they  are  carried  without  change  of 
car  or  breaking  bulk.  *  *  *  jt  -vyiu 
be  seen,  from  the  opinions  themselves, 
and  from  the  arguments  of  counsel  pre- 
sented in  the  reports,  that  the  question 
did  not  receive  any  very  elaborate  consid- 
eration, either  in  the  opinions  of  the 
court  or  in  the  arguments  of  counsel. 

"We  must,  therefore,  hold  that  it  is 
not,  and  never  has  been,  the  deliberate 
opinion  of  a  majority  of  this  court  that 
a  statute  of  a  state  which  attempts  to 
regulate  the  fares  and  charges  by  railroad 
companies  within  its  limits,  for  a  trans- 
portation which  constitutes  a  part  of 
commerce  among  the  states,  is  a  valid 
law."  Wabash,  etc.,  R.  Co.  v.  Illinois, 
118  U.  S.  557,  30  L.  Ed.  344,  7  S.  Ct.  4; 
Louisville,  etc.,  R.  Co.  v.  Eubank,  184  U. 
S.    37,   46   L.    Ed.   416,    23    S.    Ct.    277. 

Referring  to  the  decision  in  Wabash, 
etc.,  R.  Co.  V.  Illinois,  118  U.  S.  557,  30 
L.  Ed.  244,  7  S.  Ct.  4,  the  court  in  Cov- 
ington, etc..  Bridge  Co.  v.  Kentucky,  154 
U.  S.  ^204,  38  L.  Ed.  962,  14  S.  Ct.  1087; 
said:  "The  substance  of  the  opinion  was 
that,  if  the  prior  cases  were  to  be  consid- 
ered as  laying  down  the  principle  that  the 
states  might  regulate  the  charges  for  in- 
terstate  traffic,   they   must   be   considered 


§  3871  CARRIERS.        -  3494 

Where  Congress  Has  Acted. — Congress  has  so  taken  control  of  railroad 
rate  making  as  to  invalidate  provisions  of  a  state  statute  penalizing  refusal  of 
carrier  to  receive  freight  for  transportation  to  a  point  on  line  of  another  car- 
rier outside  the  state,  where  it  had  no  rate  therefor.^^  The  state  can  not,  in 
view  of  act  of  congress  to  regulate  interstate  commerce  and  its  amendments, 
prescribe  rates  of  freight  for  interstate  shipments,  either  directly  or  indirectly.^* 

Where  Rates  Filed  with  Interstate  Oommerce  Commission. — The  fact 
that  a  railroad  company,  in  making  up  its  schedule  of  through  rates  filed  with  the 
interstate  commerce  commission,  has  taken  the  sum  of  its  local  rates  in  each  state, 
does  not  remove  such  local  rates  from  the  jurisdiction  of  the  state  for  the  pur- 
pose of  regulation,  nor  does  the  fact  that  a  reduction  of  local  rates  by  the  state 
may  incidentally  place  the  company  under  the  business  necessity  of  reducing  its 
interstate  rates  affect  the  legality  of  such  reduction."'^  Where  a  carrier,  in  the 
unrestrained  course  of  business,  adopted  a  lower  schedule  of  charges  for  intra- 
state and  interstate  passenger  service  than  the  rate  allowed  by  the  state  corpora- 
tion commission  for  intrastate  business,  it  can  not  object  to  the  rates  fixed  by  the 
commission  as  substantially  burdening  interstate  commerce.^* 

Application  of  Common  Law  of  State. — The  common-law  rule  forbid- 
ding common  carriers  from  exacting  unreasonable  charges  does  not  apply  to  in- 
terstate commerce,  though  the  contract  of  carriage  is  made  in  a  state  where  that 
rule  prevails,  since  such  commerce  is  governed  solely  by  the  laws  of  the  United 
States,  and  the  United  States  have  never  adopted  the  common  law.^^  The  inter- 
state commerce  act  providing  that  the  act  shall  not  abridge  the  remedies  "now 
existing"  at  common  law  or  by  statute,  does  not  confer  on  the  shipper  the  right  to 
recover  overcharges  on  shipments  made  prior  to  the  passage  of  the  act,  on  the 
ground  that  it  recognizes  a  common-law  or  statutory  liability  on  the  part  of  the 
carrier  therefor.*" 

Regulation  in  Amendment  to  Charter. — A  state  statute  amending  the  char- 
ter of  a  railroad  company  so  as  to  prohibit  it  from  allowing  its  tracks  to  connect 
with  the  tracks  of  another  railroad  company,  which  passes  through  other  states, 
unless  the  latter  shall  arrange  its  freight  charges  on  coal  delivered  to  it  from  the 
former,  that  the  combined  freight  charges  shall  not  exceed  the  lowest  freight 
charges  on  coal  shipped  to  the  same  destination  over  the  latter  line  from  any  point 
in  Pennsylvania  or  West  Virginia,  which  is  as  far  or  further  distant  from  the 

as   overruled.     See,  also,  Bowman  v.  Chi-  Commonwealth,  112  Va.  515,  71  S.  E.  539. 

cago,  etc.,  R.  Co.,  125  U.  S.  465,  31  L.  Ed.  59.  Application  of  common  law  of  state. 

700,   8   S.   Ct.   689,   1062.      In   none   of   the  —Swift    v.    Philadelphia,    etc.,   R.  Co.,  58 

subsequent     cases     has     any     disposition  Fed.  858. 

been   shown   to  limit   or   qualify  the   doc-  Since   the   common  law,  as   such,  is  no 

trine  laid  down  in  the  Wabash  case,  and  part    of    the    national    jurisprudence,    and 

to  that  doctrine  we  still  adhere."  since  the  exclusive  right  to  regulate  com- 

55.  Where  congress  has  acted.— South-  merce  is  vested  in  congress,  overcharges 
ern  R.  Co.  v.  Burlington  Lumber  Co.,  225  foi"  freight  on  an  interstate  shipment,  in- 
U.  S.  99,  56  L.  Ed.  1001,  32  S.  Ct.  657,  re-  volving  unjust  discrimination,  made  prior 
versing  judgment  152  N.  C.  70,  67  S.  E.  to  ^^e  Interstate  Commerce_  Act,  can  not 
jg.^  be  recovered.     Gatton  v.  Chicago,  etc.,  R. 

EC     Ct  *  isr     t  *        TJ     nr,      laa        Co.,  95   Iowa  112,   63   N.  W.   589,  28   L.   R- 

56.  State   v.   Western,   etc.,   R.    Co.,   138        .     '    „ 

Ga    835,  76  S.   E.   577.                         «    .     r  But  "it  has   been  held  in  an  action  for 

Feb""     8l7,' as"am  nderju:e"29^190°6  f-f^-  for  charging  unreasonable  rates 

'   ,,       '           -,,               ■'.    .      ■     '      .    .'  for  transportation   from  one   state  to  an- 

covers  all  rates  with  respect  to  interstate  ^^j^^       ^^^^^    shipments    made    before  the 

shipments    the   state  legislation  fixing    n-  ^^^^^^^  ^f  the  Interstate  Commerce  Act 

terstate  rates  IS  thereby  superseded     Wa-  g^e    governed    by   the    common    law,    and 

bash   R.   Co.  v.   rriddy,   179   Ind.  483,   101  .,            „   j        r^        ^i,         j      ^-         „f    (.t,.* 

^    P    _g.                         •"                            '  those    made    after    the    adoption    of    that 

■  -,    ,       .        .  act   by  the   common   law   as   modified   by 

57.  Where  rates  filed  with  interstate  the  act.  Murray  v.  Chicago,  etc.,  R.  Co., 
commerce    commission. — Louisville,     etc.,       62   Fed    24 

R.  Co.  V.  Siler,  186  Fed.  176.  60.   Gatton  v.    Chicago,   etc.,   R.   Co.,   95 

58.  Washington     Southern     R.     Co.     v.       Iowa  112,  63  N.  W.  589,  28  L.  R.  A.  556. 
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destination  as  the  point  where  the  coal  is  delivered  to  the  former,  is  invalid  as  an 
attempt  to  regulate  interstate  commerce. ^^ 

Requiring  Carrier  to  Give  Notice  of  Charges. — A  statute  requiring  a 
carrier  to  inform  the  consignee  of  the  freight  charges  and  to  deliver  the  freight 
on  tender  or  payment  subject  to  a  penalty  for  failure  to  do  so,  is  not  invalid  as 
interfering  with  interstate  commerce,  failure  to  deliver  freight  not  being  interstate 
commerce."^ 

Regulating  Medium  of  Payment  of  Fares. — A  state  statute  authorizing  a 
railway  company  incorporated  under  the  laws  of  the  state  to  issue  transportation 
in  payment  for  printing  and  advertising  must  give  way,  so  far  as  interstate  trans-- 
portation  is  concerned,  before  the  provisions  of  the  act  to  regulate  commerce  un- 
der which  a  carrier  can  accept  nothing  but  money  in  exchange  for  interstate 
transportation.^^ 

Refunding  Overcharge. — A  state  law  subjecting  a  carrier  to  a  penalty  for 
failure  to  refund  an  overcharge  within  the  time  prescribed,  does  not  impose  an 
unlawful  burden  on  interstate  commerce,  in  violation  of  the  constitution  of  the 
United  States,  conferring  on  congress  the  right  to  regulate  interstate  commerce.*** 

Charges  for  Loading  and  Unloading. — A  so-called  "lake  cargo  rate,"  made 
by  a  railroad  company  for  the  carriage  of  coal  in  carload  lots  from  a  mining  dis- 
trict in  Ohio  to  Huron  and  Cleveland,  ports  in  that  state  on  Lake  Erie,  which  in- 
cludes the  loading  of  vessels  with  such  coal  for  transportation  to  ports  in  other 
states  on  the  Upper  Lakes,  is  a  rate  for  transportation  in  interstate  commerce, 
and  not  subject  to  regulation  by  the  railroad  commission  of  Ohio.*'^ 

Where  Goods  Reshipped. — Under  an  order  of  the  railroad  commission  fix- 
ing the  freight  rate  on  rough  lumber  moving  on  railroads  wholly  within  the  state, 
subject  to  the  condition  that  the  manufactured  product  should  be  reshipped  over 
the  same  line,  and  fixing  a  minimum  proportion  of  the  tonnage  of  outbound  man- 
ufactured product  to  the  tonnage  of  inbound  rough  material,  a  shipment  of  rough 
lumber  within  the  state  with  the  understanding  that  it  should  be  manufactured 
into  the  finished  product,  and  then  shipped  out  over  the  line  of  the  same  carrier 
to  undetermined  points  beyond  the  state,  is  not  a  continuous  shipment  to  the  final 
destination  out  of  the  state,  and  the  order  affecting  rates  on  the  shipment  within 
rhe  state  is  not  a  regulation  of  interstate  commerce.**^ 

Where  Railroad  Leased  by  State. — A  state  statute,  authorizing  a  lease  by 

61.  In    amendment     to     charter. — Acts  63.   Regulating   medium   of  payment  of 

1906,  p.  413,  c.  357,  amending  the  charter  fares. — Chicago,     etc.,  R.     Co.     v.     United 

of  the   Cumberland   &  Pennsylvania  Rail-  States,   319   U.   S.   486,   55    L.    Ed.   305,    31 

road   Company  so  as  to   prohibit   it   from  S.    Ct.    373,    affirming   judgment    163    Fed. 

allowing    its    track    to    connect    with  the  114. 

tracks  of  the  Baltimore  &  Ohio  Railroad  64.  Refunding  overcharge.  —  Raleigh 
Company,  which  passes  through  other  Iron  Works  v.  Southern  R.  Co.,  148  N. 
states,  unless  the  latter  shall  arrange  its  C.  469,  63  S.  E.  595. 
freight  charges  on  coal  delivered  to  it  65.  Charges  for  loading  and  unloading. 
from  the  former,  that  the  combined  freight  — Railroad  Comm.  v.  Worthington,  110  C. 
charges  of  the  two  companies  shall  not  ex-  C.  A.  85,  187  Fed.  965. 
ceed  the  lowest  freight  charges  on  coal  An  unconstitutional  attempt  to  regulate 
shipped  to  the  same  destination  over  the  interstate  commerce  is  made  by  the  Ohio 
line  of  the  Baltimore  &  Ohio  Railroad  railroad  commission  establishing  a  freight 
Company  from  any  point  in  Pennsylvania  rate  on  "lake-cargo  coal"  billed  from 
or  West  Virginia,  which  is  as  far  or  Ohio  coal  fields  to  Ohio  ports  on  Lake 
further  distant  from  the  destination  as  Erie,  applicable  only  to  such  coal  as  is 
the  point  in  Alleghany  county,  where  the  •  placed  on  vessels  at  those  ports  for  car- 
coal  is  delivered  to  the  Cumberland  &•  riage  to  points  outside  the  state.  Rail- 
Pennsylvania  Railroad  Company,  is  in-  road  Comm.  v.  Worthington,  235  U.  S. 
valid  as  an  attempt  to  regulate  interstate  101,  56  L.  Ed.  1004,  32  S.  Ct.  653,  affirm- 
commerce.  State  v.  Cumberland,  etc.,  R.  ing  decree  110  C.  C.  A.  85,  187  Fed.  965. 
Co.,  105  Md.  478,  66  Atl.  458.  66.  Where  goods  reshipped.— Chapman, 

62.  Requiring  carrier  to  give  notice  of  etc.,  Land  Co.  v.  Jonesboro,  etc.,  R.  Co., 
charges. — Hockfield    v.    Southern    R.    Co.,  97  Ark.  300,  133  S.  W.  1119. 

150  N.  C.  419,  64  S.  E.  181. 
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the  state  of  a  railroad,  and  providing  that  the  lessee  shall  be  subject  to  reasonable 
schedules  of  freight  prescribed  by  state  laws  and  the  railroad  commission,  and  a 
lease  pursuant  thereto,  so  far  as  concerns  interstate  rates,  are  in  conflict  with  the 
Interstate  Commerce  Act.^'^ 

Consent  of  Carrier. — An  agreement  by  a  company  leasing  the  Western  &  At- 
lantic Railroad  can  not  confer  on  the  state  railroad  commission  governmental 
power  to  regulate  interstate  freight  rates  which  it  does  not  possess  as  an  agency  of 
the  state.®  8 

Regulation  Presumed  Reasonable. — An  order  of  a  state  railroad  commis- 
sion reducing  class  and  commodity  freight  rates  will  be  presumed  to  be  reasonable, 
and  not  to  interfere  with  interstate  commerce,  in  the  absence  of  a  showing  to  the 
contrary.^  9 

Free  Passage  of  Owner  of  Goods. — A  statute  requiring  railroad  companies 
to  carry  the  shipper  of  a  car  load  or  loads  of  goods  to  and  from  the  point  desig- 
nated in  the  bill  of  lading  without  extra  charge,  but  not  attempting  to  fix  the  ship- 
ping rate  per  car,  is  not  an  attempt  to  regulate  interstate  commerce.'^" 

§  3872.  Prohibiting  Discriminations. — Where  a  railroad  company 
bound  itself  by  a  contract  with  a  city  not  discriminate  in  rates  against  the 
city  or  its  inhabitants,  a  resolution  of  the  city  council,  declaring  rates  charged  by 
the  company  between  the  city  and  points  in  other  states  to  be  discriminative,  and 
requiring  their  reduction  under  penalty  of  a  forfeiture  of  the  contract,  is  not  a 
law  attempting  to  regulate  interstate  commerce,  but  an  attempt  merely  to  en- 
force a  lawful  contract.'''! 


67.    Where   railroad   leased   by   state. — 

State  V.  Western,  etc.,  R.  Co.,  138  Ga.  835, 
76  S.   E.  577. 

So  far  as  they  deal  with  interstate 
freight  rates.  Acts  1889,  p.  363,  and  a 
lease  of  a  railroad  pursuant  thereto,  can- 
not be  enforced  by  injunction,  nor  by  de- 
cree for  specific  performance  to  compel 
the  railroad  to  charge  no  greater  rates 
than  are  fixed  by  the  State  Railroad  Com- 
mission, or  to  file  new  schedules  before 
the  Interstate  Railroad  Commission. 
State  V.  Western,  etc.,  R.  Co.,  138  Ga. 
835,  76   S.   E.   577. 

So  far  as  they  deal  with  interstate 
freight  rates,  the  terms  of  the  lease  act 
and  of  the  lease  can  not  be  enforced 
either  by  injunction  to  prevent  the  use  of 
a  rate  or  classification  filed  and  estab- 
lished in  accordance  with  the  act  of  con- 
gress to  regulate  interstate  commerce 
(Act  Feb.  4,  1887,  c.  104,  34  Stat.  379  [U. 
S.  Comp.  St.  1901,  p.  3154]),  as  amended 
(Act  June  39,  1906,  c.  3591,  34  Stat.  584 
[U.  S.  Comp.  St  Supp.  1911,  p.  1384]),  or 
by  decree  for  specific  performance  to 
compel  the  railroad  company  to  charge 
"no  greater  rate  per  ton  per  mile 
on  through  freight  on  that  road  than  the 
local  rate  allowed  and  fixed  on  similar 
freights  by  the  (State)  Railroad  Commis- 
sion for  said  railroad,"  or  to  file  new 
schedules  and  take  proceedings  before  the 
Interstate  Commerce  Commission  in  re- 
spect to  interstate  rates,  so  as  to  make 
them  conform  to  classifications  and  rates 
fixed  by  the  State  P^ailroad  Commission. 
State  V.  Western,  etc.,  R.  Co.,  138  Ga. 
83.";.   76   S.    E.    577. 

The  state,  as  the  owner  of  the  Western 


&  Atlantic  Railroad,  leased  it  for  a  term 
of  years  to  a  company.  There  was  a  pro- 
vision in  the  act  authorizing  the  lease, 
which  was  also  incorporated  by  reference 
in  the  lease  itself,  to  the  effect  that  the 
company  taking  the  lease  should  "be  sub- 
ject to  and  required  to  obey  all  just  and 
reasonable  rules,  orders,  schedules  of 
freight  and  tariffs  as  may  be  prescribed 
by  the  laws  of  this  state  and  the  railroad 
commission  of  this  state,  and  said  lease 
company  shall  charge  no  greater  rate  per 
ton  per  mile  on  through  freight  on  said 
railroad  than  the  local  rate  allowed  and 
fixed  on  similar  freights  by  the  railroad 
commission  for  said  railroad."  Held  that, 
so  far  as  concerns  the  making  of  inter- 
state rates,  this  act  and  agreement  are  in 
conflict  with  the  Interstate  Commerce 
Act  (Act  Feb.  4,  1887,  c.  104,  34  Stat.  379 
[U.  S.  Comp.  St.  1901,  p.  3154]),  as 
amended  (Act  June  39,  1906,  c.  3591,  34 
Stat.  584  [U.  S.  Comp.  St.  Supp.  1911,  p. 
1384]),  which  was  enacted  by  congress  in 
pursuance  of  its  constitutional  power,  and 
to  that  extent  are  inoperative.  State  v. 
Western,  etc.,  R.  Co.,  138  Ga.  835,  76  S. 
E.  577. 

68.  Consent  of  carrier. — State  v.  West- 
ern, etc.,  R.  Co.,  138  Ga.  835,  76  S.  E.  577. 

69.  Presumed  reasonable.  —  Southern 
Pac.  Co.  V.  Railroad  Comm.,  193  Fed.  699. 

70.  Free  passage  of  owner  of  goods. 
—Laws  1897,  c.  167;  Atchison,  etc.,  R. 
Co.  V.  Campbell,  56  Pac.  509,  8  Kan. 
App.  661,  reversed  in  59  Pac.  1051,  61 
Kan.   349,  48   L.   R.  A.   351. 

71.  Discrimination. — Iron  Mountain  R. 
Co.  V.  Memphis,  96  Fed.  113,  37  C.  C.  A. 
410. 
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§  3873.  Prohibiting  Greater  Charge  for  Shorter  than  Longer  Haul. 
— Intrastate  Transportation. — A  state  statute,  providing  that,  if  any  railroad 
company  shall,  within  the  state,  charge  or  receive  for  transportating  passengers 
or  freight  of  the  same  class,  the  same  or  a  greater  sum  for  any  distance  than  it 
does  for  a  longer  distance,  it  shall  be  liable  to  a  penalty  for  unjust  discrimina- 
tion, is  unconstitutional  and  void  as  a  regulation  of  interstate  commerce,  so  far 
as  it  includes  a  transportation  of  goods  under  one  contract  for  continuous  serv- 
ice covering  the  entire  route,  from  points  in  the  state,  to  points  in  other  states, 
such  transportation  being  "commerce  among  the  state,"  even  as  to  that  part  of 
the  voyage  which  lies  within  the  state  enacting  the  statute.'^^ 

Internal  Transportation. — A  state  statute,  regulating  the  charges  of  rail- 
road companies  for  the  transportation  of  persons  and  property,  applicable  ex- 
clusively to  contracts  for  a  carriage  which  begins  and  ends  within  the  state,  dis" 
connected  from  a  continuous  transportation  through  ,or  into  other  states,  is  a 
valid  regulation,^^  for  the  reason  that  both  the  charge  and  the  actual  transpor- 
tation in  such  cases  are  exclusively  confined  to  the  limits  of  the  territory  of  the 
state,  and  is  not  commerce  among  the  states,  or  interstate  commerce,  but  is 
exclusively  commerce  within  the  state.'''*     Accordingly,  a  state  statute  prohibit- 


72.  Prohibiting  greater  charge  for  short 
thcin  long  haul. — A  railroad  company 
having  made  a  discrimination  in  regard 
to  goods  transported  over  the  same  road 
or  roads,  from  Peoria,  in  Illinois,  and 
from  Oilman  in  Illinois,  to  New  York, 
charging  more  for  the  same  class  of 
goods  carried  from  Oilman  than  from 
Peoria,  the  former  eighty-six  miles  nearer 
to  New  York  than  the  latter,  this  differ- 
ence being  in  the  length  of  thQ  line  within 
the  state  of  Illionis,  it  was  held  that  the 
statute  of  Illinois,  April  7,  1871,  Rev. 
Stat.,  Chapter  114,  §  136,  having  been 
construed  by  the  supreme  court  of  the 
state  to  include  a  transportation  of  goods 
under  one  contract  and  by  one  voyage 
from  the  interior  of  the  state  of  Illinois 
into  and  through  other  states,  as  applied 
to  the  transaction  under  consideration, 
was  forbidden  by  the  constitution  of  the 
United  States,  even  as  to  that  portion  of 
the  transportation  within  the  state  of 
Illinois.  'Wabash,  etc.,  R.  Co.  v.  Illinois, 
118  U.  S.  557,  30  L.  Ed.  244,  7  S.  Ct.  4. 
See,  also,  Covington,  etc.,  Bridge  Co.  v. 
Kentucky,  154  U.  S.  204,  38  L.  Ed.  962, 
14  S.  Ct.  1087;  Fargo  v.  Michigan,  121  U. 
S.  230,  30  L.  Ed.  888,  7  S.  Ct.  857;  Lake 
Shore,  etc.,  R.  Co.  v.  Ohio,  173  U.  S. 
S85,  43  L.  Ed.  702,  19  S.  Ct.  465;  Cleve- 
land, etc.,  R.  Co.  V.  Illinois,  177  U.  S. 
514,   44   L.   Ed.   868,  20  S.   Ct.   722. 

Section  218  of  the  Kentucky  constitu- 
tion prohibiting  common  carriers  from 
charging  more  for  a  shorter  than  for  a 
longer  haul,  having  been  construed  by 
the  highest  court  of  the  state  as  not  con- 
fined to  a  case  where  the  long  and  short 
Tiauls  are  both  within  the  state,  but  as 
•extending  to  and  embracing  a  long  haul 
from  a  place  outside  of  to  one  within  the 
state,  and  a  shorter  haul  between  points 
on  the  same  line  and  in  the  same  direc- 
tion, both  of  which  are  within  the  state, 
its    enforcement    regulates,    and    immedi- 


ately and  directly  influences  and  affects 
interstate  commerce,  as  it  requires  the 
carrier  to  announce  and  enforce  its  in- 
terstate rates  with  reference  to  the  rates 
within  the  state,  and  it  is  therefore  un- 
constitutional. Louisville,  etc.,  R.  Co.  v. 
Eubank,  184  U.  S.  27,  46  L.  Ed.  416,  22 
S.   Ct.   277. 

73.  Internal  transportation. — 'Wabash, 
etc.,  R.  Co.  V.  Illinois,  118  U.  S.  557,  30 
L.  Ed.  244,  7  S.  Ct.  4;  Louisville,  etc., 
R.  Co.  V.  Mississippi,  133  U.  S.  587,  33 
L.  Ed.  784,  10  S.  Ct.  348;  Fargo  v.  Mich- 
igan, 121  U.  S.  230,  30  L.  Ed.  888,  7  S. 
Ct.  857;  Lake  Shore,  etc.,  R.  Co.  v.  Ohio, 
173  U.  S.  285,  43  L.  Ed.  702,  19  S.  Ct. 
465;  Reagan  v.  Mercantile  Trust  Co.,  154 
U.  S.  413,  38  L.  Ed.  1038,  14  S.  Ct.  1060; 
Smyth  V.  Ames,  169  U.  S.  466,  42  L.  Ed. 
819,  18  S.  Ct.  418;  Louisville,  etc.,  R.  Co. 
V.  Kentucky,  183  U.  S.  503,  46  L.  Ed. 
398,  22  S.  Ct.  95;  Railroad  Comm.  Cases, 
116  U.  S.  307,  39  L.  Ed.  636,  6  S.  Ct.  334, 
1191. 

It  is  now  settled  in  the  federal  su- 
preme court  that  a  state  has  power  to 
regulate  and  limit  the  amount  of  charges 
by  railroad  companies  for  the  transpor- 
tation of  persons  and  property  within  its 
own  jurisdiction,  unless  restrained  by 
some  contract  in  the  charter,  or  unless 
what  is  done  amounts  to  a  regulation  of 
foreign  or  interstate  commerce.  Railroad 
Comm.  Cases,  116  U.  S.  307,  39  L.  Ed. 
636,  6  S.  Ct.  334,  1191,  citing  Railroad 
Co.  V.  Maryland  (U.  S.),  31  Wall.  456, 
22  L.  Ed.  678;  Chicago,  etc.,  R.  Co.  v. 
Iowa,  94  U.  S.  155,  24  L.  Ed.  94;  Peik 
V.  Chicago,  etc.,  R.  Co.,  94  U.  S.  164,  34 
L.  Ed.  97;  Winona,  etc.,  R.  Co.  v.  Blake, 
94  U.  S.  180,  24  L.  Ed.  99;  Ruggles  v. 
Illinois,  108  U.  S.  526,  27  L.  Ed.  813,  2 
S.  Ct.  833.  See,  also,  Smyth  v.  Ames, 
169  U.  S.  466,  43  L.  Ed.  819,  18  S.  Ct. 
418. 

74.  Reason  for  rule. — Wabash,  etc.,   R. 
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ing  carriers  from  charging  more  for  a  short  than  for  a  long  haul,  so  far  as  it 
affects  contracts  for  a  carriage  which  begins  and  ends  within  the  state,  is  valid, 
and  is  not  subject  to  the  constitutional  prohibition  concerning  commerce  among 
the  statesJ^  Any  interference  with  interstate  commerce  by  the  enforcement  of 
state  laws  prohibiting  a  greater  charge  for  shorter  than  for  longer  hauls  is  too 
remote  and  indirect  to  be  regarded  as  an  unconstitutional  interference  with  in- 
terstate commerce.'^®  An  unconstitutional  regulation  of  interstate  commerce  is 
made  by  Const.  Ky.  §  218,  prohibiting  common  carriers  from  charging  more  for 
a  shorter  than  for  a  longer  haul,  so  far  as  its  provisions  extend  to  a  long  haul 
from  a  place  outside  of  to  one  within  the  state,  and  a  shorter  haul  between  points 
on  the  same  line  and  in  the  same  direction,  both  of  which  are  within  the  state, 
as  the  carrier  is  thus  compelled  to  adjust,  regulate,  or  fix-his  interstate  rates  with 
some  reference  to  his  rates  with  some  reference  to  his  rates  within  the  state.''' 
A  state  railroad  commission  is  without  power  to  require  a  railroad  company  to 
cancel  and  abolish  "proportional  tariffs  which  apply  only  to  interstate  or  foreign 
shipments,  and  which  were  adopted  with  approval  of  the  interstate  commerce 
commission,  to  prohibit  the  company  from  permitting  export  shipments  of  grain 
to  be  stopped  in  transit  within  the  state  for  cleaning,  grading,  etc.,  or  by  similar 
orders  to  attempt  to  regulate  interstate  or  foreign  commerce.'' ^ 

§  3874.  Posting  Schedule  of  Rates. — A  state  statute  requiring  each  rail- 
road company  annually  to  fix  its  rates  for  the  transportation  of  passengers  and 
freight,  and  to  put  up  a  printed  copy  of  such  rates  at  all  its  stations  and  depots, 
and  cause  it  to  remain  posted  during  the  year,  and  providing  that  a  failure  to 
fulfill  such  requirements,  or  the  charging  of  a  higher  rate  than  thus  posted, 
should  subject  the  offending  company  to  certain  penalties,  is  not  void  as  a  reg- 
ulation of  interstate  commerce  so  far  as  it  affects  rates  for  the  transportation 
of  interstate  passengers  and  freight,  but  is  valid  as  a  police  regulation,'^*  not- 


Co.  -v.  Illinois,  118  U.  S.  557,  30  L.  Ed. 
244,  7  S.  Ct.  4;  Louisville,  etc.,  R.  Co.  v. 
Mississippi,  133  U.  S.  587,  33  L.  Ed.  784, 
10   S.    Ct.   348. 

75.  Wabash,  etc.,  R.  Co.  v.  Illinois,  118 
U.    S.    557,    30    L.    Ed.    244,    7    S.    Ct.    4. 

Section  820,  Kentucky  Statutes,  based 
upon  §  318  of  the  constitution  of  that 
state  adopted  in  1891,  does  not  operate 
as  an  interference  with  interstate  com- 
merce. The  provision  does  not  in  terms 
embrace  the  case  of  interstate  traffic,  but 
is  restricted  in  its  regulation  to  those  who 
own  or  operate  a  railroad  within  the 
state,  and  the  longer  and  shorter  dis- 
tances mentioned  are  distances  upon  the 
railroad  line  within  the  state.  The  par- 
ticular case  before  -the  court  was  one 
involving  only  the  transportation  of  prop- 
erty from  one  point  in  the  state  of  Ken- 
tucky to  another  by  a  corporation  of 
that  state.  Louisville,  etc.,  R.  Co.  v. 
Kentucky,  183  U.  S.  503,  46  L.  Ed.  298, 
22  S.  Ct.  95,  citing  New  York,  etc.,  R. 
Co.  V.  Commonwealth,  158  U.  S.  431,  39 
L.  Ed.  1043,  15  S.  Ct.  896;  Henderson 
Bridge  Co.  v.  Kentucky,  166  U.  S.  150, 
41_L.  Ed.  953,  17  S.  Ct.  533,  to  the  prop- 
osition that  the  interference  with  the 
commercial  power  of  the  general  govern- 
ment to  be  unlawful  must  be  direct,  and 
not  the  merely  incidental  effect  of  en- 
forcing the  police  powers  of  a  state.  See, 
also,  Louisville,  etc.,  R.  Co.  v.  Eubank, 
184  U.  S.  37,  46  L.   Ed.  416,  32  S.   Ct.  377. 


76.  Judgment,  51  S.  W.  164,  1013,  lOS 
Ky.  633,  31  Ky.  L.  Rep.  332,  90  Am.  St. 
Rep.  336,  affirmed  in  Louisville,  etc.,  R. 
Co.  V.  Commonwealth,  22  S.  Ct.  95,  183 
U.   S.   503,   46   L.   Ed.  298. 

77.  Louisville,  etc.,  R.  Co.  v.  Eubank, 
22  S.  Ct.  377,  184  U.   S.  37,  46  L.  Ed.  416. 

78.  Rosenbaum  Grain  Co.  v.  Chicago, 
etc.,  R.  Co.,  130  Fed.  46,  order  affirmed 
Railroad  Comm.  v.  Rosenbaum  Grain 
Co.,  64  C.   C.  A.  444,   130  Fed.  110. 

79.  Posting  schedule  of  rates.— ^The 
statute  of  Iowa  passed  in  1862  held  to 
be  a  valid  police  regulation  and  not  un- 
constitutional so  far  as  it  affects  inter- 
state commerce.  Railroad  Co.  v.  Fuller 
(U.  S.),  17  Wall.  560,  31  L.  Ed.  710,  dis- 
tinguished in  Gulf,  etc.,  R.  Co.  v.  Hefley, 
158  U.  S.  98,  39  L.  Ed.  910,  15  S.  Ct. 
802,  in  the  fact  that  the  statute  there  con- 
sidered was  in  conflict  with  an  act  of 
congress  operating  upon  the  same  sub- 
ject matter.  See,  also,  Hennington  v. 
Georgia,  163  U.  S.  299,  41  L.  Ed.  166, 
16  S.  Ct.  1086;  Cleveland,  etc.,  R.  Co.  v. 
Illinois,  177  U.  S.  514,  44  L.  Ed.  868,  20 
S.  Ct.  723;  Railroad  Comm.  Cases,  116 
U.  S.  307,  29  L.  Ed.  636,  6  S.  Ct.  334,  1191. 

While  the  court  in  Railroad  Co.  v.  Ful- 
ler (U.  S.),  17  Wall.  560,  31  L.  Ed.  710, 
was  unanimously  of  the  opinion  that  the 
statute  was  merely  a  police  regulation, 
it  said  that  even  if  the  statute  was  a  reg- 
ulation of  commerce,  the  question  would 
arise  whether  it  was  not  local  in  its  char- 
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withstanding  an  act  of  congress  authorizing  every  railroad  company  in  the 
United  States  to  carry  upon  and  over  its  road  all  passengers,  freight  and  prop- 
erty on  their  way  from  any  state  to  another  state,  and  to  receive  compensation 
therefor.*'' 

Joint  Through  Rates. — Whei-e  defendant  railway  company,  which  had,  in 
accordance  with  the  federal  statutes,  published  its  rate  for  interstate  traffic,  and 
filed  this  rate  with  the  interstate  commerce  commission  and  the  state  railroad 
commission,  joined  with  other  carriers  in  transporting  marble,  consigned  to 
plaintiff,  from  Vermont  to  Kentucky,  the  shipment  was  interstate  commerce,  and 
subject  to  the  freight  rates  fixed  for  interstate  commerce,  and  not  the  local  rates 
fixed  by  the  state  railroad  commission,  though  defendant  had  no  agreement  with 
the  initial  carriers  that  it  would  constitute  a  part  of  a  through  line  for  interstate 
commerce  from  Vermont  to  Kentucky. ^^ 

Notice  of  Charges. — A  law  requiring  a  carrier  to  inform  a  consignee  of  the 
freight  charges  and  to  deliver  the  freight  on  tender  or  payment  of  the  charges, 
subject  to  a  penalty  for  failure  to  do  so,  is  not  an  interference  with  interstate 
commerce  in  case  of  an  interstate  shipment,  in  violation  of  the  constitution  of  the 
United  States. ^^ 

§  3875.  Sale  and  Redemption  of  Tickets. — A  state  law  requiring  rail- 
roads to  provide  agents  authorized  to  sell  tickets  with  a  certificate  of  authority, 
and  making  it  unlawful  for  a  person  not  possessed  of  such  a  certificate  from  a 
railroad  to  sell  tickets  or  operate  a  ticket  office,  is  not  repugnant  to  the  constitu- 
tion of  the  United  States,  giving  congress  power  to  regulate  commerce  among 
the  several  states,  because  it  relates  to  tickets  of  railroads  without,  as  well  as  to 
those  of  railroads  within,  the  state.*^ 

Redemption  of  Tickets.— A  state  law  requiring  railroad  companies  to  pro- 
vide for  the  redemption  of  unused  tickets  on  presentation  in  due  time,  and  impos- 
ing a  penalty  for  a  failure  to  redeem,  does  not  apply  to  any  ticket  for  continuous 
passage  from  points  within  the  state  to  any  place  beyond  its  limits,  but  to  tickets 
issued  by  railroads  in  the  state  for  passage  from  and  to  points  within  the  state, 
and  in  such  cases  is  valid.** 

§   3876.  Commutation  Tickets. — ^An  order  of  a  state  railroad  commission 

'requiring  a  railroad  company  to  afford  intrastate  commutation  service  and  to  sell 

tickets  and  to  publish  rates  for  such  service,  does  not  involve  any  interference 

with  nor  impose  a  burden  upon  interstate  commerce,  as  the  order  relates  solely  to 

intrastate  transportation.*^ 

acter,   and  valid   until   superseded   by   the  83.    Sale   of   tickets. — State   v.   Thomp- 

paramount   action   of   congress.      Cited   in  son,    47    Ore.    493,    84    Pac.    476,    4    L.    R- 

Gulf,    etc.,    R.    Co.   V.    Hefley,    158  -U.    S.  A.,   N.   S.,   480;   State  v.   Bollam,   47   Ore. 

98,  39  L.  Ed.  910,  15  S.  Ct.  803;  Henning-  639,   84   Pac.   479. 

ton  V.    Georgia,   163   U.   S.  399,  41   L.   Ed.  A    state    statute    entitled    "Act    act    to 

166,  16  S.  Ct.  1086.  prevent  fraud   upon  travelers,"   and  mak- 

80.  The  act  of  congpress  of  June  15,  ing  it  unlawful  for  any  person  not  an 
1906,  c.  134,  14  Stat.  66  and  the  statute  authorized  agent  of  the  carriers  to  sell 
of  Iowa  passed  in  1863,  do  not  conflict,  a  passenger  ticket,  is  not  violative  of  the 
do  not  prescribe  different  rules,  and  only  constitution  of  the  United  States  respect- 
in  a  very  general  sense  can  be  said  to  ing  interstate  commerce  in  attempting  to 
be  in  relation  to  the  same  subject  mat-  regulate  the  commerce  among  the  several 
ten  Railroad  Co.  v.  Fuller  (U.  S.),  17  states,  as  it  is  not  an  attempt  to  make  a 
Wall.  560,  31  Iv.  Ed.  710;  Gulf,  etc.,  R.  rule  affecting  interstate  commerce.  Act 
Co.  V.  Hefley,  158  U.  S.  98,  39  L.  Ed.  May  6,  1863  (P.  L.  583);  Commonwealth 
910,   15    S.    Ct.    803.  V.  Keary,  198  Pa.  500,  48  Atl.  473. 

81.  Joint  through  rates. — Corcoran  v.  84.  Redemption  of  tickets. — Missouri, 
Louisville,  etc.,  R.  Co.,  101  S.  W.  1185,  etc.,  R.  Co.  v.  Fookes  (Tex.  Civ.  App.), 
31   Ky.   L.    Rep.   197.  40  S.  W.  858. 

82.  Notice  of  charges. — Harrill  Bros.  v.  85.  Commutation  tickets. — The  board 
Southern  R.  Co.,  144  N.  C.  533,  57  S.  E.  of  public  utility  commissioners  made  an 
383.                                                                             order    requiring    (1)    each    railroad    com- 
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§  3877.  Mileage  Tickets. — It  is  not  a  sufficient  objection  to  a  state  law  re- 
quiring railroad  corporations  to  provide  mileage  tickets  which  shall  be  accepted 
for  passage  and  fare  upon  all  railroad  lines  in  the  state  that  it  may  incidentally 
affect  commerce  between  the  states,  if  it  does  not  attempt  to  regulate  such  com- 
merce.*^  A  state  law  requiring  railroads  operating  "in  this  state"  to  issue  mile- 
age books  entitling  the  holder  "to  travel  1,100  miles  on  the  lines  of  such  railroad," 
are  intended  to  make  such  mileage  books  good  only  for  passage  between  points 
within  the  state,  and  therefore  do  not,  as  regards  railroads  extending  beyond  the 
state,  interfere  with  interstate  commerce.®^ 

§  3878.  Limitation  of  Charges  to  Amount  Specified  in  Bill  of  Lading. 

— Where  a  state  statute  and  the  national  law  operates  upon  the  same  subject  mat- 
ter, and  prescribe  different  rules  concerning  it,  and  the  national  law  is  one  within 
the  competency  of  congress  to  enact  under  the  power  given  to  regulate  com- 
merce between  the  states,  the  state  statute  must  give  way.**  Accordingly,  where 
a  state  statute  makes  it  unlawful  for  a  railroad  in  the  state  to  charge  and  collect 
a  greater  sum  for  the  transportation  of  freight  than  is  specified  in  the  bill  of 
lading,  and  an  act  of  congress  provides  that  it  shall  be  unlawful  for  any  com- 
mon carrier,  subject  to  the  provisions  of  the  act,  to  charge  or  collect  a  greater 
or  less  compensation  for  the  transportation  of  passengers  or  property  than-  is 
specified  in  its  published  schedule  of  rates,  fares  and  charges  in  force  at  the 
time,  the  two  acts,  as  to  interstate  shipments,  operate  upon  the  same  subject 
matter  and  prescribe  different  rules,  and  the  state  law  must  give  way.*^ 

§  3879.  Ferriage  Charges.— The  inclusion  of  railroad  ferries  in  Act  Feb. 
4,   1887,   §   1,  regulating  interstate  commerce,  invalidates  any  regulation  under 


pany  affording  intrastate  commutation 
service  from  points  in  New  Jersey  to 
Jersey  City,  N.  J.,  or  to  Hoboken,  N. 
J.,  when  request  is  made  upon  it  and 
proper  payment  is  tendered  therefor,  to 
sell  tickets  for  said  commutation  service 
specifically  designating  in  every  case 
both  termini  of  the  journey,  and  to  pub- 
lish rates  for  such  commutation  service 
designating  both  termini  specifically,  and 
to  file  schedules  of  said  rates  with  the 
commission;  and  (3)  requiring  each  rail- 
road company  carrying  in  intrastate  jour- 
neys passengers  to  or  from  Jersey  City, 
N.  J.,  or  to  or  from  Hoboken,  N.  J.,  at 
special  rates  to  follow  the  same  course 
with  respect  to  the  sale  of  special  rate 
tickets,  publication  of  rates,  and  filing  of 
schedules.  The  order  was  based  upon  a 
determination  of  (a)  the  existence  of 
■"regulations"  and  "practices"  that  are 
unjust  and  unreasonable  and  arbitrarily 
or  unjustly  discriminatory;  and  (b)  the 
subjection  of  persons  and  localities  to 
prejudice  and  disadvantage.  Held,  that 
the  order  under  review  does  not  involve 
any  interference  with,  nor  impose  any 
burden  upon,  interstate  commerce.  Penn- 
sylvania R.  Co.  V.  Board,  83  N.  J.  L.  67, 
83   Atl.    945. 

86.  Mileage  tickets. — Attorney  General 
V.  Old  Colony  R.  Co.,  160  Mass.  62,  35 
N.   E.   253,   22  Iv.   R.  A.   112. 

87.  Judgment,  54  N.  Y.  S.  1114,  33  App. 
Div.  643,  affirmed  in  Purdy  v.  Erie  R. 
Co.,  56  N.  E.  508,  163  N.  Y.  42,  48  L. 
R.  A.   669. 


Laws  1895,  c.  1027,  §  1,  as  amended  by 
Laws  1896,  c.  835,  which  provides  that 
railroads  operating  "in  this  state"  shall 
sell  mileage  books  at  a  certain  rate,  does 
not,  as  regards  a  railroad  whose  lines  ex- 
tend beyond  the  state,  interfere  with  in- 
terstate commerce,  as  it  applies  only  to 
carrying  passengers  between  points  in 
the  state.  Dillon  v.  Erie  R.  Co.,  43  N. 
Y.  S.  330,  19  Misc.  Rep.  116;  Beardsley  v. 
New  York,  etc.,  R.  Co.,  44  N.  Y.  S. 
175,  15  App.  Div.  351,  judgment  reversed 
in  56  N.  E.  488,  163  N.  Y.  330. 

Pub.  Acts  1891,  No.  90,  requiring  rail- 
road companies  in  the  state  to  keep  for 
sale  1,000-mile  tickets,  at  certain  specified 
rates,^  to  be  issued  in  the  name  of  the 
purchaser,  his  wife  and  children,  and 
valid  for  two  years,  was  intended  to  ap- 
ply only  to  the  transportation  of  passen- 
gers within  the  state,  and  is  therefore 
not  invalid,  as  being  a  regulation  of  in- 
terstate commerce.  Smith  v.  Lake  Shore, 
etc.,  R.  Co.,  73  N.  W.  328,  114  Mich.  460, 
reversed  in  19  S.  Ct.  565,  173  U.  S.  684, 
43  L.  Ed.  858. 

88.  Limitation  of  charges  to  amount 
specified  in  bill  of  lading. — Gulf,  etc.,  R. 
Co.  V.  Hefiey,  158  U.  S.  98,  39  L.  Ed. 
910,   15   S.   Ct.   802. 

89.  Gulf,  etc.,  R.  Co.  v.  Hefiey,  158  U. 
S.  98,  39  L.  Ed.  910,  15  S.  Ct.  802,  dis- 
tinguishing Railroad  Co.  v.  Fuller  (U. 
S.),  17  Wall.  560,  21  L.  Ed.  710,  in  the 
fact  that  the  act  of  congress  herein  con- 
sidered had  not  been  passed  at  the  time 
of  the   decision  in  that  case. 
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state  authority  of  the  rates  charged  by  a  railway  company  of  a  ferry  on  navigable 
stream  forming  the  boundary  between  two  states.^" 

§  388  0.  Demurrage  Charges. — The  rules  prescribed  by  a  state  corporation 
commission  with  reference  to  storage,  demurrage,  car  service,  and  car  detention 
charges,  are  not  void  because  in  their  operation  they  affect  incidentally  interstate 
and  foreign  commerce.^!  A  state  has  no  power  to  prescribe  that  a  consignee, 
who  has  received  a  car  the  property  of  a  common  carrier  of  another  state  con- 
taining goods  which  have  been  consigned  from  another  state,  shall  have  practi- 
cally three  days  of  free  time  within  which  to  unload  the  car  and  shall,  if  he 
wishes,  have  the  right  to  retain  the  car,  while  standing  upon  the  public  sidings 
of  the  final  carrier,  for  an  indefinite  period  upon  payment  for  the  same  at  the 
rate  of  one  dollar  per  day.®^ 

Reciprocal  demurrage  laws  imposing  a  penalty  upon  a  railroad  for  failure  to 
furnish  cars  to  shippers  when  applied  for,  was  designed  and  in  operation  tended  to 
insure  the  prompt  performance  by  the  carrier  of  its  common-law  duty  to  furnish 
cars  for  transportation  of  freight,  and,  making  sufficient  allowance  for  practical 
difficulties  in  railroad  movement  in  its  enumeration  of  exceptions  to  liability,  was 
not  displaced  by  the  Interstate  Commerce  Act  primarily  intended  to  secure  rea- 
sonable rights  and  to  prevent  unjust  discriminations.®^ 

Storage  Charges. — An  order  of  the  state  corporation  commission  providing 
that  ten  days'  free  storage  shall  be  allowed  on  less  than  carload  shipments,  when 
destined  to  consignees  living  at  interior  points,  five  miles  or  more  from  the  rail- 
road station,  in  so  far  as  it  applies  to  interstate  commerce,  is  void  as  in  conflict 
with  and  superseded  by  the  Hepburn  Act  of  June  29,  1906,  relating  to  interstate 


90.  Ferriage  charges. — New  York,  etc., 
R.  Co.  V.  Board,  337  U.  S.  348,  33  S.  Ct. 
269,  reversing  judgment,  76  N.  J.  L.  664, 
74  Atl.  954,  16  Am.  &  Eng.  Ann.  Cas. 
858. 

91.  Demurrage  charges. — Atlantic,  etc., 
R.  Co.  v.  Commonwealth,  46  S.  E.  911, 
102   Va.   599. 

92.  Pennsylvania  R.  Co.  v.  Scroggins 
Co.,   38    Pa.   Super.    Ct.   139. 

93.  Hardwick  Farmers'  Elevator  Co. 
V.  Chicago,  etc.,  R.  Co.,  110  Minn.  35,  134 
N.  W.  819,  19  Am.  &  Eng.  Ann.  Cas. 
1088;  Gray  v.  Minneapolis,  etc.,  R.  Co., 
110    Minn.    527,    134   N.   W.   1100. 

The  state  railroad  commission  may  fix 
reciprocal  demurrage  rules,  making  the 
carrier  liable  for  delays  in  delivery  of 
interstate  shipments  after  arrival  at  the 
point  of  consignment,  since  this  imposes 
no  additional  duty  on  the  carrier,  but 
merely  compels  the  fulfillment  of  a  duty 
that  is  an  incident  to  the  contract  of  car- 
riage, and  is  in  aid  of  commerce,  rather 
than  an  obstruction  to  it,  and  operates 
after  the  transportation  is  completed.  Ya- 
zoo, etc.,  R.  Co.  V.  Greenwood  Grocery 
Co.,   96   Miss.   403,   51   So.   450. 

Act  April  19,  1907  (Acts  1907,  p.  453) 
§  3,  requiring  railroad  companies,  failing 
to  give  notice  of  arrival  to  the  consignee 
within  24  hours  thereafter,  to  forfeit  to 
the  interested  party  $5  a  day  per  car  on 
car  load  shipments,  and  1  cent  a  hundred 
pounds  per  day  on  less  than  car  load 
shipments,  with  a  minimum  and  maxi- 
mum charge  of  5  cents  and  $5,  respect- 
ively,   on    less    than    car    load    shipments, 


together  with  the  other  sections  impos- 
ing a  reciprocal  demurrage  on  consign- 
ees for  failure  to  remove  freight,  being 
a  reasonable  regulation  in  aid  of  com- 
merce, and  not  a  burden  upon  it,  is  valid 
as  to  interstate  commerce;  Congress  or 
the  Interstate  Commerce  Commission  not 
having  made  similar  regulations.  St. 
Louis,  etc.,  R.  Co.  v.  Edwards,  94  Ark. 
394,   127    S.   W.   713. 

The  subject  of  the  delivery  of  an  in- 
terstate shipment  to  the  consignee  is  so 
embraced  by  Act  June  29,  amendatory 
of  Act  Feb.  4,  1887,  §  1,  as  to  invalidate, 
when  applied  to  interstate  shipments, 
provisions  of  Demurrage  Law  of  Arkan- 
sas April  19,  1907  (Laws  1907,  p.  457),  § 
3,  exacting  per  diem  penalty  from  ear- 
lier failing  to  notify  consignee  of  arrival 
of  shipment.  St.  Louis,  etc.,  R.  Co.  v. 
Edwards,  227  U.  S.  265,  33  S.  Ct.  363, 
reversing  judgment,  94  Ark.  394,  127  S. 
W.   713. 

Laws  1906,  No.  123,  §§  8,  10  (P.  S. 
4539,  4541),  and  Laws  1910,  No.  147,  § 
1,  forbidding  any  railroad  to  charge  de- 
murrage on  cars  received  or  placed  for 
loading  in  this  state  until  four  days,  after 
notice  to  the  consignee,  without  limiting 
such  charges  to  intrastate  commerce,  held 
repugnant  to  the  commerce  clause  of  the 
constitution  of  the  United  States,  art.  1, 
§  8,  and  to  the  Interstate  Commerce  Act, 
§§  1,  6,  12,  as  amended  June  29,  1906,  en- 
forced by  the  interstate  commerce  com- 
mission by  demurrage  rules  allowing  a 
free  time  of  only  two  days.  Sargent  v. 
Rutland  R.  Co.,  86  Vt.  328,  85  Atl.  654. 
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commerce  and  covering  storage  charges,  and  also  as  an  interference  with  inter- 
state commerce  imposing  an  unreasonable  burden  upon  it.'^* 

§  3881.  Regulations  to  Prevent  Injuries  to  Passengers. — Safety  and 
comfort  of  passengers,  whether  intrastate  or  interstate,  may  be  provided  for  by 
state  authority  when  not  in  conflict  with  regulations  of  congress,  and  may  not 
be  subordinated  to  freight  traffic^^  ^g  j^  ig  competent  for  the  state  to  administer 
justice  according  to  its  own  laws  for  wrongs  done  and  injuries  suffered,  when 
committed  and  inflicted  by  carriers  while  engaged  in  the  business  of  interstate 
or  foreign  commerce,  notwithstanding  the  power  over  those  subjects  conferred 
upon  congress  by  the  constitution,  there  is  nothing  to  forbid  the  state,  in  the 
further  exercise  of  the  same  jurisdiction,  to  prescribe  the  precaution  and  safe- 
guards foreseen  to  be  necessary  and  proper  to  prevent  by  anticipation  those 
wrongs  and  injuries  which,  after  they  have  been  inflicted,  the  state  has  power 
to  redress  and  punish. ^^  As  the  state  has  power  to  secure  to  passengers  con- 
veyed by  common  carriers  in  their  vehicles  of  transportation  a  right  of  action 
for  the  recovery  of  damages  occasioned  by  the  negligence  of  the  carrier,  in  not 
providing  safe  and  suitable  vehicles,  or  employees,  of  sufficient  skill  and  knowl- 
edge, or  in  not  properly  conducting  and  managing  the  act  of  transportation,  the 
state  may  also  impose,  on  behalf  of  the  public,  as  additional  means  of  prevention, 
penalties  for  the  nonobservance  of  these  precautions.  It  may  define  and  declare 
what  particular  things  shall  be  done  and  observed  by  such  a  carrier  in  order 
to  insure  the  safety  of  the  persons  and  things  he  carriers,  or  of  the  persons  and 
property  of  others  liable  to  be  affected  by  them.^T  It  is  the  state  law  which  de- 
fines who  are  or  may  be  common  carriers,  and  prescribes  the  means  they  shall 
adopt  for  the  safety  of  that  which  is  committed  to  their  charge,  and  the  rules  ac- 
cording to  which,  under  varying  conditions,  their  conduct  shall  be  measured  and 
judged;  which  declares  that  the  common  carrier  owes  the  duty  of  care,  and  what 
shall  constitute  that  negligence  for  which  he  shall  be  responsible.^*  The  rules 
prescribed  for  the  construction  of  railroads,  and  for  their  management  and  opera- 
tion, designed  to  protect  person  and  property,  otherwise  endangered  by  their  use, 
are  strictly  within  the  scope  of  the  local  law.  They  are  not,  in  themselves,  regu- 
lations of  interstate  commerce,  although  they  control  in  some  degree,  the  conduct 
and  the  liability  of  those  engaged  in  such  commerce.  So  long  as  congress  has 
not  legislated  upon  the  particular  subject,  they  are  rather  to  be  regarded  as  legis- 
lation in  aid  of  such  commerce,  and  a  rightful  exercise  of  the  police  power  of  the 
state  to  regulate  the  relative  rights  and  duties  of  all  persons  and  corporations 
within  its  limits.^'' 

Where  Interstate  Commerce  Incidentally  Affected. — The  state  may  en- 
force regulations  to  be  observed  by  a  railroad  common  carrier  in  intrastate  trans- 
portation for  the  safety  and  convenience  of  the  public  who  are  affected  by  the 

94.  Storage  charges. — St.  Louis,  etc.,  96.  Smith  v.  Alabama,  134  U.  S.  465, 
R.  Co.  V.  State,  26  Okla.  62,  107  Pac.  929,  31  I,.  Ed.  508,  8  S.  Ct.  564;  Nashville, 
30    L.    R.   A.,    N.    S.,    137.                                       etc.,  R.   Co.  v.  Alabama,   128  U.  S.  96,  32 

An    order   of   the   corporation    commis-  L.  Ed.  352,  9  S.   Ct.  28;  Chicago,  etc.,  R. 

sion  that  ten   days'   free  storage  shall  be  Co.    v.    Solan,    169    U.    S.    133,    42   L.    Ed. 

allowed    on   less    than    carload    shipments  688,   18   S.   Ct.   289. 

to    consignees    five    miles    or    more    from  97.     Smith   v.   Alabama,   124   U.    S.   465, 

the   railroad    station,   in   so    far   as    it   ap-  31    L.    Ed.    508,    8    S.    Ct.    564;    Nashville, 

plies  to  interstate  commerce  held  void  as  etc.,    R.    Co.    v.    Alabama,    128    U.    S.    96, 

in  conflict  with  Act  Cong.  June  29,   1906,  33  L.   Ed.  352,  9  S.  Ct.  28. 

c.  3591,  §§  1,  2,  34  Stat.  584  (U.  S.  Comp.  98.    Smith  v.  Alabama,  124  U.  S.  465,  31 

St.  Supp.  1909,  p.  1149),  to  regulate  com-  L.    Ed.    508,    8    S.    Ct.    564./^ 

merce.     Atchison,  etc.,  R.  Co.  v.  State,  31  99.    Chicago,   etc.,  R.  Co.  v.  Solan,  169 

Okla.   767,   133   Pac.   1065.  U.   S.   133,   42   L.   Ed.   688,   18   S.   Ct.   289; 

95.  Regulations  to  prevent  injuries  to  Lake  Shore,  etc.,  R.  Co.  v.  Ohio,  173  U. 
passengers. — Railroad  Comm'rs  v.  Lou-  S.  385,  43  L.  Ed.  702,  19  S.  Ct.  465;  Penn- 
isville,  etc.,  R.  Co.,  63  Fla.  274,  57  So.  sylvania  R.  Co.  v.  Hughes,  191  U.  S. 
673.  477,  48  L.   Ed.  268,  24  S.  Ct.  132. 
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regulation  even  though  interstate  commerce  is  thereby  indirectly  and  incidentally 
affected,  without  violating  the  interstate  commerce  clause  of  the  federal  con- 
stitution, where  such  regulations  are  in  aid  of,  or  do  not  in  fact  impose  sub- 
stantial burdens  upon,  lawful  interstate  commerce,  or  do  not  conflict  with  regu- 
lations of  the  subject  that  are  legally  prescribed  or  authorized  by  congress. ^ 

Under  Act  of  Congress  Providing  for  Continuous  Carriage. — Rev.  St., 
§  52S8,  authorizing  all  steam  railroad  companies  in  the  United  States  to  carry 
freight,  passengers,  etc.,  from  one  state  to  another,  and  to  connect  with  other 
roads  so  as  to  form  continuous  lines  of  transportation,  does  not  in  any  wise  in- 
terfere with  the  enactment  of  laws  by  the  states  to  promote  the  safety  of  pas- 
sengers, while  traveling,  within  their  respective  limits,  from  one  state  to  another, 
in  cars  propelled  by  steam. ^ 

Regijlations  with  Regard  to  Speed  of  Trains  and  Other  Precautions. — 
It  is  within  the  undoubted  province  of  the  state  legislature  to  make  regulations 
with  regard  to  the  rate  of  speed  of  railroad  trains  at  stations,  and  in  the  neighbor- 
hood of  and  through  cities  and  towns,^  with  regard  to  the  precautions  to  be 
taken  in  the  approach  of  trains  to  bridges,  crossings,  tunnels,  deep  cuts  and 
sharp  curves;*  the  placing  of  watchmen  and  signals  at  points  of  special  danger ;  ^ 
fencing   of   tracks ;  ®    the   attaching   of   bells   and   whistles   to   engines   and   the 


1.  Where  interstate  commerce  inci- 
dentally affected. — Railroad  Comm'rs  v. 
Louisville",  etc.,  R.  Co.,  62  Fla.  315,  57  So. 
175. 

2.  Under  act  of  congress  providing  for 
continuous  carriage. — New  York,  etc.,  R. 
Co.  V.  New  York,  165  U.  S.  638,  41  L. 
Ed.    853,    17    S.    Ct.    418. 

3.  Regulating  speed  of  trains.  — 
Crutcher  v.  Kentucky,  141  U.  S.  47,  35 
L.  Ed.  649,  11  S.  Ct.  851;  Smith  v.  Ala- 
bama, 124  U.  S.  465,  31  L.  Ed.  508,  8  S. 
Ct.  564;  Gladson  v.  Minnesota,  166  U.  S. 
427,  41  L.  Ed.  1064,  17  S.  Ct.  627;  Cleve- 
land, etc.,  R.  Co.  V.  Illinois,  177  U.  S. 
514,  44  L.  Ed.  868,  20  S.  Ct.  723;  Hous- 
ton, etc.,  R.  Co.  V.  Mayes,  201  U.  S.  321, 
50  L.  Ed.  772,  36  S.  Ct.  491;  Railroad 
Comm.  Cases,  116  U.  S.  307,  39  E.  Ed. 
636,    6    S.    Ct.    334,    1191. 

A  city,  when  authorized  by  the  legis- 
lature, may  regulate  the  speed  of  railroad 
trains  within  the  city  limits.  Such  act  is, 
even  as  to  interstate  trains,  one  only  in- 
directly affecting  interstate  commerce, 
and  is  within  the  power  of  the  state  un- 
til at  least  congress  shall  take  action  in 
the  matter.  Erb  v.  Morasch,  177  U.  S. 
584,  44  L.  Ed.  897,  20  S.  Ct.  819;  Rail- 
road Co.  V.  Richmond,  96  U.  S.  521,  24 
L.  Ed.  734;  Cleveland,  etc.,  R.  Co.  v. 
Illinois,  177  U.  S.  514,  44  E.  Ed.  868,  20 
S.    Ct.    722. 

Regulations  with  regard  to  speed  of 
trains  and  other  precautions. — A  state 
may  regulate,  at  least,  in  the  absence  of 
congressional  action  upon  the  same  sub- 
ject matter,  the  manner  in  which  inter- 
state trains  shall  approach  dangerous 
crossings,  the  signals  which  shall  be 
given,  and  the  control  of  the  trains  which 
shall  be  required  under  such  circum- 
stances. Southern  R.  Co.  v.  King,  317 
U.  S.  524,  54  L.  Ed.  868,  30  S.  Ct.  594, 
affirming  judgment,  160  Fed.  332,  87  C. 
C.   A.   284. 


Equipment  of  trains — Number  required 
in  train  crew,  etc. — Congress,  in  its  dis- 
cretion, may  take  entire  charge  of  the 
whole  subject  of  the  equipment  of  inter- 
state cars,  and  establish  such  regulations 
as  are  necessary  and  proper  for  the  pro- 
tection of  those  engaged  in  interstate 
commerce.  But  it  has  not  done  so  in 
respect  to  the  number  of  employees  to 
whom  may  be  committed  the  actual  man- 
agement of  interstate  trains  of  any  kind. 
It  has  not  established  any  regulations  on 
that  subject,  and  until  it  does,  the  statutes 
of  the  state,  not  in  their  nature  arbitrary, 
and  which  really  relate  to  the  rights  and 
duties  of  all  within  the  jurisdiction,  must 
control.  Chicago,  etc.,  R.  Co.  v.  Arkan- 
sas, 219  U.  S.  453,  55  L.  Ed.  390,  31  S. 
Ct.    275. 

Prescribing  a  minimum  of  three  brake- 
men  for  freight  trains  of  more  than 
twenty-five  cars,  operated  in  the  state,  as 
is  done  by  Laws  Ark.  1907,  No.  116,  does 
not  amount  to  an  unconstitutional  regu- 
lation of  interstate  commerce  when  ap- 
plied to  a  foreign  company  engaged  in 
such  commerce.  Chicago,  etc.,  R.  Co.  v. 
Arkansas,  219  U.  S.  453,  55  L.  Ed.  290,  31 
S.  Ct.  275,  affirming  Chicago,  etc.,  R.  Co. 
V.   State,   86  Ark.  412,   111  S.  W.  456. 

4.  Precautions  in  approach  to  bridges, 
etc.— Crutcher  v.  Kentucky,  141  U.  S.  47, 
35  L.  Ed.  649,  11  S.  Ct.  851;  Cleveland, 
etc.,  R.  Co.  V.  Illinois,  177  U.  S.  514,  44 
L.  Ed.  868,' 20  S.  Ct.  722;  Railroad  Comm. 
Cases,  116  U.  S.  307,  29  L.  Ed.  636,  6 
S.   Ct.   334,   1191. 

5.  Watchmen  and  signals. — Smith  v. 
Alabama,  124  U.  S.  465,  31  L.  Ed.  508, 
8   S.   Ct.  564. 

6.  Fencing  of  tracks. — Cleveland,  etc., 
R.  Co.  V.  Illinois,  177  U.  S.  514,  44  L. 
Ed.  868,  30  S.  Ct.  722;  Railroad  Comm. 
Cases,  116  U.  S.  307,  29  L.  Ed.  636,  6 
S.   Ct.  334,  1191. 
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carriage  of  signal  lights  at  night ;  '^  the  length  and  frequency  of  stops ;  *  heating, 
lighting  and  ventilation  of  passenger  cars ;  ^  the  furnishing  of  food  and  water  to 
cattle  and  other  live  stock,!"  and,  generally,  with  regard  to  all  operations  in 
which  the  lives  and  health  of  people  may  be  endangered,  even  though  such  regu- 
lations affect  to  some  extent  the  operations  of  interstate  commerce.  Such  regu- 
lations are  strictly  within  the  police  power  of  the  state  and  eminently  local 
in  their  character,  and,  in  the  absence  of  congressional  regulations  over  the 
same  subject,  are  free  from  all  constitutional  objections,  and  unquestionably 
valid." 

Examination  of  Employees. — Accordingly  a  state  statute  prescribing  as  a 
rule  of  civil  conduct,  that  engineers  on  railroad  trains  engaged  in  the  transporta- 
tion of  passengers  and  freight  shall  undergo  an  examination  by  a  state  board 
as  to  their  qualifications  and  obtain  a  license,  before  becoming  entitled  to  operate 
locomotive  engines  within  the  state,  is  not,  when  applied  to  engineers  oh  inter- 
state trains,  unconstitutional  and  void  as  a  regulation  of  commerce  among  the 
states  but  is  a  police  regulation  governing  the  relation  between  carrier  of  pas- 
sengers and  merchandise  and  the  public  who  employ  them,  valid  until  displaced 
by  congressional  legislation  on  the  subject.^^ 

Examination  of  Employees  as  to  Power  of  Vision. — So,  also,  a  state 
statute  prohibiting  under  penalties  the  employment  of  persons  in  certain  spec- 
ified capacities  on  railroads  within  the  state,  unless  such  employees  shall  have 
first  undergone  an  examination  by  a  state  board  with  respect  to  their  power  of 
vision  and  obtained  a  license  therefrom,  is  not  void  as  a  regulation  of  commerce 


7.  Bells,   whistles   and   signal   lights. — 

Cleveland,   etc.,   R.   Co.  v.   Illinois,   177  U. 
S.   514,   44   L.   Ed.   868,   20   S.   Ct.   733. 

8.  Length  and  frequency  of  stops. — 
Houston,  etc.,  R.  Co.  v.  Mayes,  201  U. 
S.  331,  50  L.  Ed.  772,  26  S.  Ct.  491;  Glad- 
son  V.  Minnesota,  166  U.  S.  427,  41  h. 
Ed.   1064,    17   S.    Ct.   627. 

9.  Heating  and  lighting  of  cars. — 
Houston,  etc.,  R.  Co.  v.  Mayes,  201  U. 
S.  321,   50  L.   Ed.  772,  26  S.   Ct.  491. 

10.  Furnishing  food  and  water  to  live 
stock. — Houston,  etc.,  R.  Co.  v.  Mayes, 
201  U.  S.  321,  50  L.  Ed.  773,  36  S.  Ct. 
491. 

11.  Regulations  local  in  character.  — 
Crutcher  v.  Kentucky,  141  U.  S.  47,  35 
L.  Ed.  649,  11  S.  Ct.  851;  Gladson  v.  Min- 
nesota, 166  U.  S.  437,  41  L.  Ed.  1064,  17 
S.  Ct.  637;  Smith  v.  Alabama,  124  U.  S. 
465,   31   L.   Ed.   508,   8   S.   Ct.   564. 

12.  Examination  of  engineers  as  to 
competency. — Smith  v.  Alabama,  124  U. 
S.  465,  31  L.  Ed.  508,  8  S.  Ct.  564,  citing 
Sherlock  v.  Ailing,  93  U.  S.  99,  33  L. 
Ed.  819.  See,  also,  Hennington  v.  Geor- 
gia, 163  U.  S.  399,  41  L.  Ed.  166,  16  S. 
Ct.  1086;  Missouri,  etc.,  R.  Co.  v.  Haber, 
169  U.  S.  613,  43  L.  Ed.  878,  18  S.  Ct. 
488;  Nashville,  etc.,  R.  Co.  v.  Alabama, 
128  U.  S.  96,  33  L.  Ed.  353,  9  S.  Ct.  28; 
Anderson  v.  United  States,  171  U.  S.  604, 
43  L.  Ed.  300,  19  S.  Ct.  50;  Plumley  v. 
Massachusetts,  155  U.  S.  461,  39  L.  Ed. 
233,  15  S.  Ct.  154;  Chicago,  etc.,  R.  Co. 
V.  Solan,  169  U.  S.  133,  43  L/  Ed.  688,  18 
S.  Ct.  289;  Richmond,  etc.,  R.  Co.  v.  Pat- 
terson Tobacco  Co.,  169  U.  S.  311,  43  L. 
Ed.  759,  18  S.  Ct.  335;  Western  Union 
Tel.    Co.   V.   James,    163   U.   S.    650,   40   L. 


Ed.  1105,  16  S.  Ct.  934;  Cleveland,  etc.,. 
R.  Co.  V.  Illinois,  177  U.  S.  514,  44  h-  Ed. 
868,  30  S.  Ct.  733;  Pennsylvania  R.  Co. 
V.  Hughes,  191  U.  S.  477,  48  L.  Ed.  268, 
24   S.    Ct.   132. 

If  a  locomotive  engineer,  running  an 
engine,  in  the  business  of  transporting 
passengers  and  goods  between  Alabama 
and  other  states,  should,  while  in  that 
state,  by  mere  negligence  and  reckless- 
ness in  operating  his  engine,  cause  the 
death  of  one  or  more  passengers  carried^ 
he  might  certainly  be  held  to  answer  to 
the  criminal  laws  of  the  state  if  they 
declare  the  offense  in  such  a  case  to  be 
manslaughter.  The  power  to  punish  for 
the  offense  after  it  is  committed  certainly 
includes  the  power  to  provide  penalties 
directed,  as  are  those  in  the  statute  in- 
question,  against  those  acts  of  omission 
which,  if  performed,  would  prevent  the 
commission  of  the  larger  offense.  Smith 
V.  Alabama,  124  U.  S.  465,  31  L.  Ed.  508, 
8   S.   Ct.   564. 

It  would  be  competent  for  congress  tO' 
legislate  upon  this  subject  matter,  and 
to  prescribe  the  qualifications  of  locomo- 
tive engineers  for  employment  by  carri- 
ers engaged  in  foreign  or  interstate  com- 
merce. It  has  legislated  upon  a  similar 
subject  by  prescribing  the  qualifications 
for  pilots  and  engineers  of  steam  vessels 
engaged  in  the  coasting  trade  and  navi- 
gating the  inland  waters  of  the  United 
States  while  engaged  in  commerce  among- 
the  states.  Rev.  Stat.  Tit.  52,  §§  4399- 
4500,  and  such  legislation  undoubtedly  is 
justified  on  the  ground  that  it  is  inci- 
dent to  the  power  to  regulate  interstate 
commerce.  Smith  ■  v.  Alabama,  134  U» 
b.   465,   31   L.   Ed.   508,   8   S.   Ct.   564. 
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among  the  states,  when  appHed  to  the  interstate  operations  of  railroads,  but  is 
a  valid  exercise  of  the  police  power  of  the  state,  designed  to  secure  the  welfare 
and  safety  of  the  public,  within  the  territorial  limits  of  the  state  and  is  valid 
until  displaced  by  congressional  legislation  on  the  subject.  So  far  as  such 
statute  affects  interstate  commerce,  it  does  so  only  indirectly,  incidentally  and 
remotely,  so  as  not  to  amount  to  a  regulation  of  that  commerce  within  the  mean- 
ing of  the  constitution.^^ 

Inspection  of  Locomotives. — The  passage  by  congress  of  an  act  regulating 
interstate  commerce  from  the  date  of  such  passage  excludes  the  power  of  the 
states  to  legislate  and  supersedes  state  laws,  though  the  Federal  Act  is  not  to  take 
effect  until  a  subsequent  date.  Act  Ohio  May  20,  1910,  and  regulations  made 
thereunder  providing  for  the  equipment  and  inspection  of  locomotive  boilers 
used  on  railroads  in  the  state,  held  superseded  as  to  locomotives  used  in  interstate 
commerce  by  the  federal  boiler  inspection  act  of  February  11,  1911.^*  The 
equipment  of  seagoing  barges,  which  steamboat  inspectors  are  required  to  inspect 
by  Act  of  Congress,  May  28,  1908,  is  not  limited  to  the  appliances  which  barges 
are  required  to  carry  by  §  11,  but  includes  a  steam  boiler  used  only  for  leading 
and  unloading  and  weighing  anchor,  and  hence,  as  to  such  boiler,  a  state  inspec- 
tion law  can  not  operate. ^^  The  inspection  of  boilers  used  solely  for  loading  and 
unloading  the  cargo  and  weighing  anchor,  and  not  for  purposes  of  propulsion  on 
barges  or  lighters,  having  no  means  of  progress  except  by  being  towed,  but  which 
are  used  exclusively  upon  tidewater  is  a  matter  as  to  which  the  United  States 
may  assume  jurisdiction,  but  not  within  its  exclusive  jurisdiction,  and  hence, 
unless  congress  has  legislation  relative  thereto,  such  boilers  are  subject  to  St. 
1907,  c.  465,  as  amended  by  St.  1909,  c.  393,  §  1,  requiring  the  inspection  of  all 
steam  boilers,  except  those  under  the  jurisdiction  of  the  United  States. ^^    It  is  a 


13.  Examination  of  employees  as  to 
power  of  vision. — Nashville,  etc.,  R.  Co. 
V.  Alabama,  128  U.  S.  96,  33  L.  Ed.  352, 
9  S.  Ct.  28.  See,  also,  Smith  v.  Alabama, 
124  U.  S.  465,  31  L.  Ed.  508,  8  S.  Ct.  564; 
Sherlock  v.  Ailing,  93  U.  S.  99,  23  L. 
Ed.  819;  Missouri,  etc.,  R.  Co.  v.  Haber, 
169  U.  S.  613,  42  L.  Ed.  878,  18  S.  Ct. 
488;  Hennington  v.  Georgia,  163  U.  S. 
299,  41  L.  Ed.  166,  16  S.  Ct.  1086;  Chi- 
cago, etc.,  R.  Co.  V.  Solan,  169  U.  S. 
133,  42  L.  Ed.  688,  18  S.  Ct.  289;  Rich- 
mond, etc.,  R.  Co.  V.  Patterson  Tobacco 
Co.,  169  U;  S.  311,  42  L.  Ed.  759,  18  S. 
Ct.  335;  Cleveland,  etc.,  R.  Co.  v.  Illinois, 
177  U.  S.  514,  44  L.  Ed.  868,  20  S.  Ct. 
722. 

14.  Inspection  of  locomotives. — Louis- 
ville, etc.,  R.  Co.  V.  Hughes,  201  Fed. 
727. 

The  inspection  of  boilers  used  solely 
for  loading  and  unloading  and  weighing 
anchor  on  barges  or  lighters,  used  ex- 
clusively on  tidewater,  is  not  within  the 
exclusive  jurisdiction  of  Congress,  and 
hence,  unless  congress  has  legislated  rel- 
ative thereto,  such  boilers  are  subject  to 
St.  1907,  c.  465,  as  amended  by  St.  1909, 
c.  393,  §  1,  requiring  the  inspection  of  all 
steam  boilers,  except  those  under  the 
jurisdiction  of  the  United  States.  Com- 
monwealth V.  Breakwater  Co.,  214  Mass. 
10,   100   N.   E.   1034. 

15.  Commonwealth  v.  Breakwater  Co., 
214  Mass.   10,   100  N.   E.   1034. 

St.  1907,  c.  465,  as  amended  by  St.  1909, 


c.  393,  §  1,  concerning  inspection  of  steam 
boilers,  construed  to  apply  to  boilers  on 
barges  used  on  tidewater,  unless  con- 
gress has  legislated  relative  thereto,  is 
not  invalid  as  an  interference  with  in- 
terstate or  foreign  commerce.  Common- 
wealth V.  Breakwater  Co.,  214  Mass.  10, 
100    N.    E.    1034. 

16.  Where  congress  has  not  acted. — 
Commonwealth  v.  Breakwater  Co.,  214 
Mass.    10,   100   N.    E.    1034. 

Act  May  28,  1908,  c.  212,  §  10,  35  Stat. 
438  (U.  S.  Comp.  St.  Supp.  1911,  p.  1243), 
requires  local  steamboat  inspectors  to  in- 
spect the  hull  and  equipment  of  seagoing 
barges,  and  to  satisfy  themselves  that 
they  are  of  a  structure  suitable  for  the 
service  in  which  they  are  employed,  have 
suitable  accommodations  for  the  crew, 
and  are  in  a  condition  to  warrant  the 
belief  that  they  may  be  used  in  navigation 
with  safety  to  life.  Section  11  requires 
barges  to  be  equipped  with  at  least  one 
lifeboat,  one  anchor  with  chain  and  ca- 
ble, and  one  life  preserver  for  each  per- 
son on  board.  Held,  that  the  "equip- 
ment" required  to  be  inspected  is  not 
limited  to  the  matter  specified  in  section 
11,  but  includes  a  steam  boiler  used  only 
for  loading  and  unloading  and  weighing 
anchor,  since  the  inspectors  are  required 
to  certify  that  the  barge  may  be  used  in 
navigation  with  safety,  and  "navigation" 
may  include  a  vessel  at  anchor  or  at 
dock,  under  some  circumstances,  as  well 
as   in  motion.     Commonwealth  v.   Break- 


§§  3881-3882 


CARRIERS. 


3506 


question  for  the  jury  whether  a  barge,  from  its  design  and  construction,  may 
reasonably  be  expected  to  encounter  and  ride  out  the  ordinary  perils  of  the  sea, 
even  though  it  lacks  means  of  self-propulsion,  and  whether  it,  in  fact,  does  go  to 
sea,  and  hence  whether  it  is  a  seagoing  barge  within  Act  May  28,  1908,  requiring 
steamboat  inspectors  to  inspect  the  hull  and  equipment  of  seagoing  barges.^' 

Headlights  on  Locomotives. — A  state  statute  which  requires  a  railroad  com- 
pany to  equip  and  maintain  its  locomotives  with  good  and  sufficient  headlights  of 
a  certain  size  is  not  in  violation  of  the  commerce  clause  of  the  United  States 
constitution,  because  it  would  require  at  the  state  line  a  change  of  headlights  on 
locomotives  doing  an  interstate  business,  if  other  states  should  require  headlights 
different  from  those  prescribed  by  the  statute. i*  Congress  not  having  passed  any 
act  regnlating  headlights  on  engines  used  in  interstate  commerce,  the  Indiana 
legislature  was  authorized  to  pass  Act  March  6,  1909,  authorizing  the  Indiana 
railroad  commission  to  investigate  the  subject  and  require  installation  of  efficient 
headlights. ^^ 

§§  3882-3887.  Regulating  Relation  of  Master  and  Servant— §  3882. 
In  General. — The  laws  of  the  several  states  are  determinative  of  the  liability  of 
employers  engaged  in  interstate  commerce  for  injuries  received  by  their  employ- 
ees while  engaged  in  such  commerce  so  long  as  congress,  although  empowered  to 
regulate  that  subject,  has  not  acted  thereon,  because  the  subject  is  one  which  falls 
within  the  police  power  of  the  states  in  the  absence  of  action  by  congress. ^'^ 


water  Co.,  214  Mass.   10,   100  N.  E.   1034. 

Vessels  propelled  in  whole  or  part  by 
steam.— Rev.  St.  U.  S.  §  4427  (U.  S. 
Comp.  St.  1901,  p.  3030),  requiring  the 
hull  and  boiler  of  every  freight  boat  to 
be  inspected  under  the  provisions  of  that 
title,  applies  only  to  vessels  propelled,  in 
whole  or  in  part,  by  steam,  in  view  of  § 
4399  (U.  S.  Comp.  St.  1901,  p.  3015),  de- 
fining steam  vessels  to  which  that  title 
relates  as  vessels  propelled,  in  whole  or 
in  part,  by  steam.  Commonwealth  v. 
Breakwater  Co.,  214  Mass.  10,  100  N.  E. 
1034. 

The  word  "barge,"  as  used  in  Act  May 
28,  1908,  c.  212,  §  10,  35  Stat.  428  (U.  S. 
Comp.  St.  Supp.  1911,  p.  1243),  requiring 
steamboat  inspectors  to  inspect  the  hull 
and  equipment  of  seagoing  barges,  is  of 
somewhat  comprehensive  signification, 
and  includes  a  barge  or  lighter  hav- 
ing no  means  of  self-propulsion,  and  able 
to  make  progress  only  by  being  towed. 
Commonwealth  v.  Breakwater  Co.,  214 
Mass.   10,   100  N.   E.   1034. 

Seagoing  barge. — Under  Act  May  28, 
1908,  c.  212,  §  10,  35  Stat.  428  (U.  S. 
Comp.  St.  Supp.  1911,  p.  1243),  requiring 
steamboat  inspectors  to  inspect  the  hull 
and  equipment  of  seagoing  barges,  a 
barge  is  "seagoing"  if,  from  its  design 
and  construction,  it  may  be  expected 
with  fair  reason  to  encounter  and  ride 
out  the  ordinary  perils  of  the  sea,  and 
which,  in  fact,  does  go  to  sea,  but,  if  not 
so  designed,  is  not  seagoing  merely  be- 
cause, by  selecting  smooth  water  and  fair 
weather,  it  is  able,  upon  occasion,  to  go 
to  sea  without  mishap,  but,  if  so  de- 
signed, is  seagoing,  although  it  has  no 
means  of  self-propulsion,  and  is  adapted 
to    go    only   by   tow.      Commonwealth   v. 


Breakwater    Co.,    214    Mass.    10,    100    N. 
E.  1034. 

17.  Commonwealth  v.  Breakwater  Co., 
214  Mass.   10,   100  N.   E.   1034. 

18.  Headlights  on  locomotives. — The 
headlight  law  (Act  Aug.  17,  1908;  Laws 
2908,  p.  50),  requires  a  railroad  company 
to  equip  and  maintain  every  locomotive 
running  on  its  main  line  after  dark  with 
a  good  and  sufficient  headlight,  which 
shall  consume  not  less  than  300  watts 
at  the  arc,  with  a  reflector  not  less  than 
23  inches  in  diameter,  and  to  keep  such 
headlight  in  good  condition,  and  pro- 
vides that  any  railroad  company  violating 
the  act  shall  be  liable  to  indictment  and 
punishment,  and  that  the  act  shall  not 
apply  to  tram  roads,  mill  roads,  and 
roads  engaged  principally  in  lumber  or 
logging  transportation  in  connection  with 
mills.  Held,  that  the  act  does  not  violate 
the  constitution  of  the  United  States, 
art.  1,  §  8,  par.  3,  giving  congress  power 
to  regulate  commerce  among  the  states, 
etc.,  because  it  would  require  at  the  state 
line  a  change  of  headlights  on  locomo- 
tives doing  an  interstate  business,  if 
other  states  required  head  lights  differ- 
ent from  those  prescribed  by  the  act, 
though  such  change  might  involve  some 
loss  of  time  and  expense  on  the  part  of 
the  railroad  company.  Atlantic,  etc.,  R. 
Co.  V.  State,  135  Ga.  545,  69  S.  E.  725, 
32   L.   R.   A.,   N.   S.,   20. 

19.  Vandalia  R.  Co.  v.  Railroad  Comm. 
(Ind.),  101   N.   E.  85. 

20.  Regulating  relation  of  master  and 
servant — Employers'  Liability  Acts. — 
Mondou  V.  New  York,  etc.,  R.  Co.,  223 
U.  S.  1,  56  L.  Ed.  327,  32  S.  Ct.  169,  38 
L.  R.  A.,  N.  S.,  44. 

Applying    to    interstate     transportation 
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Power  of  Congress  to  Supersede  State  Law. — The  inaction  of  congress, 
however,  in  nowise  affects  its  power  over  the  subject,  and  where  congress  has 
acted,  the  law  of  the  state,  in  so  far  as  it  covers  the  same  field,  is  superseded, 
since  that  which  is  not  supreme  must  yield  to  that  which  is.^i 

Prescribing  Amount  of  Wages. — Labor  laws  of  a  state  requiring  payment  of 
wages  in  cash  weekly  to  employees  of  practically  all  corporations  except  steam 
railroads,  which  are  required  to  pay  semimonthly,  does  not,  as  to  a  steam  rail- 
road, interfere  with  and  constitute  a  restriction  upon  interstate  commerce  so 
as  to  be  void.^^  Though  labor  laws  of  a  state  requiring  that  railroads  shall  pay 
their  employees  wages  semimonthly  in  cash,  relate  to  the  wages  of  railway 
servants  employed  entirely  within  the  state,  and  also  to  the  wages  of  those  whose 
duties  take  them  from  New  York  into  other  states,  congress  not  having  passed 
any  legislation  dealing  with  the  same  subject-matter,  such  act  is  not  invalid  as  an 
unconstitutional  interference  with  interstate  commerce. ^^ 

§  3883.  Number  and  Character  of  Employees. — The  law  of  a  state  pro- 
viding the  number  and  character  of  employees  to  be  carried  on  trains  operated 
within  the  state,  did  not  relate  to  a  subject  over  which  congress  was  invested  with 
exclusive  powers  to  legislate,  and  hence  the  failure  of  congress  to  pass  any  law 


the  provisions  of  Act  Pa.  April  4,  1868, 
restricting,  as  against  a  railway  company, 
the  rights  of  persons  injured  in  the 
course  of  their  employment  in  or  about 
the  railroad  to  those  which  an  employee 
of  the  railway  company  would  have  un- 
der like  circumstances,  does  not  make 
such  statute  repugnant  to  the  commerce 
clause  of  the  federal  constitution.  Judg- 
ment, 76  N.  E.  1129,  73  O.  St.  659,  af- 
firmed in  Martin  v.  Pittsburgh,  etc.,  R. 
Co.,  203  U.  S.  284,  51  L.  Ed.  184,  27  S. 
Ct.   100,   8  Am.   &   Eng.   Ann.   Cas.   87. 

Nebraska  statute  modifying  rules  as  to 
comparative  and  contributory  negligence. 
— Until  congress  acted  in  the  matter, 
there  was  no  repugnancy  to  the  com- 
merce clause  of  the  federal  Constitution 
in  the  provisions  of  Neb.  Comp.  Stat., 
•chap.  21,  §  4,  under  which  the  contrib- 
utory negligence  of  a  railway  employee 
injured  while  engaged  in  interstate  com- 
merce did  not  bar  a  recovery  from  the 
■company,  where  his  negligence  was 
slight  and  that  of  the  company  was  gross 
in  comparison,  the  damages  being  dimin- 
ished in  proportion  to-  the  amount  of  neg- 
ligence attributable  to  the  injured  em- 
ployee. Missouri  Pac.  R.  Co.  v.  Castle, 
224  U.  S.  541,  56  L.  Ed.  875,  33  S.  Ct. 
606. 

Since,  at  the  time  the  plaintiff  received 
the  injuries  complained  of,  there  was  no 
subsisting  legislation  by  congress  affect- 
ing the  liability  of  railway  companies  to 
their  employees,  under  the  conditions 
shown  in  this  case,  the  state  was  not  de- 
barred from  thus  legislating  for  the  pro- 
tection of  railway  employees  engaged  in 
interstate  commerce.  Missouri  Pac.  R. 
Co.  V.  Castle,  224  U.  S.  541,  56  L.  Ed. 
875,  33  S.  Ct.  606.  See  Mondou  v.  New 
York,  etc.,  R.  Co.,  323  U.  S.  1,  56  L. 
Ed.    327,    33    S.    Ct.    169,    38    L.    R.    A.,    N. 
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S.,  44;   Chicago,  etc.,  R.  Co.  v.  Solan,  169 
U.   S.  133,  42  L.  Ed.  688,  18  S.   Ct.  289. 

The  validity  of  Neb.  Comp.  Stat.,  chap. 
21,  §§  3,  4,  in  so  far  as  they  impose  lia- 
bility upon  a  railway  company  for  an  in- 
jury to  an  employee  engaged  in  interstate 
commerce,  arising  from  the  negligence  of 
a  coemployee,  and  modify  the  rule  of 
contributory  negligence,  is  not  affected 
because  such  statute  also  covers  subjects 
dealt  with  by  the  Safety  Appliance  Act 
of  March  3,  1893  (27  Stat  at  L.  531,  chap. 
196,  U.  S.  Comp.  Stat.  1901,  p.  3174),  such 
as  acts  of  negligence  of  railway  compa- 
nies in  respect  of  their  cars,  roadbed, 
machinery,  etc.  Missouri  Pac.  R.  Co.  v. 
Castle,  224  U.  S.  541,  56  E.  Ed.  875,  32 
S.   Ct.   606. 

21.  Power  of  congress  to  supersede 
state  law. — Mondou  v.  New  York,  etc., 
R.  Co.,  223  U.  S.  1,  56  L.  Ed.  327,  32  S. 
Ct.    169,    38    E.    R.    A.,    N.    S.,    44. 

22.  Prescribing  amount  of  wages. — 
New  York,  etc.,  R.  Co.  v.  Williams,  118 
N.   Y.   S.  785,   64  Misc.   Rep.   15. 

Labor  Law  (Consol.  Laws,  c.  31)  §  10, 
requiring  payment  of  wages  in  cash 
weekly  to  employees  of  practically  all 
corporations  except  steam  railroads, 
which  are  required  by  §  11  to  pay  semi- 
monthly, does  not,  as  to  a  steam  rail- 
road, interfere  with  and  constitute  a  re- 
striction upon  interstate  commerce  so  as 
to  be  void.  Judgment,  118  N.  Y.  S.  785, 
64  Misc.  Rep.  15,  affirmed  in  New  York, 
etc.,  R.  Co.  V.  Williams,  130  N.  Y.  S. 
1137,    136   App.    Div.    904. 

23.  New  York,  etc.,  R.  Co.  v.  Williams, 
199  N.  Y.  108,  92  N.  E.  404,  affirming 
judgrment  120  N.  Y.  S.  1137,  136  App. 
Div.  904,  which  affirms  118  N.  Y.  S.  785, 
64  Misc.  Rep.  15. 
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on  the  subject  did  not  prohibit  the  states  from  passing  proper  legislation  thereon.^* 
A  state  law  prescribing  a  minimum  of  three  brakemen  for  freight  trains  of  more 
than  twenty-five  cars,  operated  in  the  state,  does  not  amount  to  an  unconstitu- 
tional regulation  of  interstate  commerce  when  applied  to  a  foreign  railway  com- 
pany engaged  in  such  commerce. ^^  A  state  statute  which  makes  it  an  offense  for 
one  to  act  as  a  conductor  on  a  railroad  train  without  two  years'  previous  service 
as  brakeman  or  conductor,  is  not  unconstitutional  as  an  unreasonable  interference 
with  employment  contracts  or  the  right  to  pursue  a  vocation.  Nor  is  the  act 
unconstitutional  as  an  unlawful  interference  with  interstate  commerce.^® 

Citizenship  of  Employee. — -Whether  a  state  statute  for  protection  of  railway 
employees  is  invalid  as  an  interference  with  interstate  commerce  does  not  depend 
upon  the  citizenship  of  such  employees. ^'^  In  determining  whether  a  state  statute 
for  the  protection  of  railway  employees  is  invalid  as  an  interference  with  inter- 
state commerce,  it  is  immaterial  whether  such  employees  are  citizens  of  that  state 
or  not ;  a  state  having  the  same  right  and  power  tc^ protect  citizens  of  another  state 
within  its  borders  as  to  protect  its  own  citizens. ^^ 

§  3884.  Safety  Appliance  Acts. — A  state  statute  requiring  carriers  to  use 
automatic  couplers  on  locomotives  or  cars  in  moving  state  traffic,  does  not  directly 
regulate  interstate  commerce  or  conflict  with  regulation  thereof  enacted  by  con- 
gress, but  requires  the  use  of  the  same  kind  of  couplers  required  by  congress,  and 
therefore  is  not  void  as  in  contravention  of  the  power  of  congress  to  regulate  com- 
merce among  the  states.^*  Congress  may  enact  laws  requiring  all  railroads  to 
equip  their  cars  with  safety  appliances,  but  the  exercise  of  that  power  does  not 
preclude  a  state  from  making  similar  regulations  as  to  roads  engaged  in  intra- 
state commerce. ^'^  The  Federal  Automatic  Coupler  Act,  providing  that  it  shall 
apply  to  all  trains  used  in  interstate  commerce,  and  to  all  other  locomotives,  cars, 
etc.,  used  in  connection  therewith,  is  not  repugnant  to  Laws  1905,  p.  350,  making 

24.  Number  and  character  of  employees.  the  train,  applies  only  to  the  operation  of 

— Pittsburgh,    etc.,    R.    Co.    v.    State,    172  trains  within  the  state.     Pittsburg,  etc.,  R. 

Ind.  147,  87  N.  E.  1034.  Co.  v.  State,  172  Ind.  147,  87  N.  E.  1034. 

Acts    of    congress    requiring    cars     en-  Acts    1907,   p.    18,    c.    11,   known   as   the 

gaged    interstate    trains     to     be    equipped  "Pull     Crew    Act,"     requiring     a     certain 

with  automatic  couplers;   the  Act  of  June  number  of  operatives  on  trains  within  the 

1,   1898,  c.  370,  30  Stat.  424   (U.   S.   Comp.  state    according   to    the    character    of   the 

St.   1901,  p.   3205),   relating  to  the   adjust-  train,    contains    no    restrictions   as   to   the 

ment    of    controversies    between    railroad  persons  or  things  carried  by  such  trains, 

companies      engaged    in    interstate    com-  or    regulations    of    fares    or   freights,    and 

merce    and    their    employees;    the    Act    of  was  not  an  attempt  to  regulate  interstate 

March   3,    1901,   c.   866,   31    Stat.    1446    (U.  commerce  in  violation  of  the  constitutiorr 

&.   Comp.  St.  1901,  p.  3176),  requiring  re-  of  the  United   States,  art.   1,   §   8,  confer- 

ports   of  accidents   to  the  interstate   com-  ring    such    power    on    congress,   but  was 

merce     commission;    the    Act    of    March  a      proper      exercise      of      police      power. 

4,    1907,    c.    2939,    34    Stat.    1415     (U.    S.  Pittsburgh,  etc.,  R.  Co.  v.  State,  172  Ind, 

Comp.    St.    Supp.    1907,    p.    913),    limiting  147,  87  N.   E.  1034. 

the   orders   of  service   of   employees;   and  25.    Chicago,    etc.,    R.    Co.   v.   Arkansas, 

the  Hepburn  Act  of  June  29,  1906,  c.  3591,  319  U.  S.  453,  55  L.  Ed.  290,  31  S.  Ct.  275, 

34  Stat.  584   (U.  S.  Comp.  St.  Supp.  1907,  affirming  judgment   Chicago,   etc.,   R.   Co. 

p.   892),  relating  to  reports   of  employees  v.   State,  86  Ark.  413,   111   S.   W.  456. 

and   salaries,   etc.,   do  not  show  an   inten-  26.  Smith  v.  State   (Tex.  Cr.  App.),  146 

tion  of  congress  to  enter  the  field  of  leg-  S.  W.  900. 

islation    relating    to    the    number    of    em-  27.  Citizenship   of  employee.— Southern 

ployees  to   be   carried  on   trains  operated  R.  Co.  v.  Railroad  Comm.,  179  Ind.  23,  109 

within  the  state  though  engaged  in  inter-  N_   5;.   337, 

state    commerce     and    hence    the    passage  ^^    Southern  R.  Co.  v.  Railroad  Comm., 

of  those  acts  did  not  prevent  the  passage  yj^  -^^^    gg    -j^qq  j,^    -g    gg,j, 

of  Acts  1907,  p.  18,  c.  11,  regulating  such  „„    o  'r  J           v  '      '        -^  .     -^      4.       v> 

crews.      Pittsburg,    etc.,    R.    Co.    v.    State,  ^29-  Safety  appliances.-Detroit    etc.    R- 

172   Ind.   147,  87   N.   E.   1034.  Co.   v.   State,   82   O.    St.   60,    91   N.    E.   869. 

Acts    1907,    p.    18,    c.    11,    requiring    all  30.   Luken  v.   Lake   Shore,   etc.,   R.   Co., 

trains  to  have  a  certain  number  of  opera-  348    111.    377,    94    N.    E.    175,    31    Am.    & 

tives  in  accordance  with  the  character  of  Eng.  Ann.   Cas.  82. 
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the  same  regulations  as  to  cars  engaged  in  intrastate  commerce,  and  providing  that 
the  act  shall  apply  to  common  carriers  engaged  in  moving  traffic  by  railroad  be- 
tween points  in  the  state,  except  those  used  in  interstate  commerce.^^  A  state 
law  providing  that  where  a  railroad  employee  is  injured  by  a  defect  in  the  railroad 
company's  cars,  engines,  appliances,  machinery,  track,  roadbed,  works,  boats, 
wharves,  or  other  equipment,  contributory  negligence  shall  not  be  a  bar  to  recov- 
ery, but  the  damages  shall  be  diminished  in  proportion  to  the  amount  of  negli- 
gence attributable  to  the  employee,  was  not  invalid,  even  though  construed  as  an 
attempt  to  regulate  interstate  commerce,  but  would  only  be  in  suspension  as  to 
such  commerce  while  there  was  a  federal  statute  in  force  relating  to  the  same 
subject,  such  subject  not  being  one  over  which  the  power  of  congress  is  exclusive, 
in  the  sense  that  the  states  are  without  power  to  act  with  reference  thereto  while 
congress  takes  no  action. ^^ 

§  3885.  Employers'  Liability  Act. — A  state  Employers'  Liability  Act  which 
in  part  relieves  employees  engaged  in  operating  railroads  from  the  consequences 
of  their  own  negligence  in  suits  for  personal  injuries,  is  not  invalid,  under  the 
commerce  clause  of  the  federal  constitution,  as  an  attempt  to  regulate  interstate 
commerce.8^ 

§  3886.  Hours  of  Service. — A  law  of  a  state  prohibiting  any  corporation 
operating  a  line  of  railroad  in  whole  or  in  part  in  the  state  from  requiring  or  per- 
mitting any  telegraph  operator,  including  train  dispatcher,  to  remain  on  duty  for 
more  than  one  period  of  eight  consecutive  hours,  is  within  the  field  of  legisla- 
tion by  the  states,  notwithstanding  the  interstate  commerce  clause  in  the  federal 


31.  Luken  v.  Lake  Shore,  etc.,  R.  Co., 
348  111.  377,  94  N.  E.  175,  21  Am.  &  Eng. 
Ann.  Cas.  82. 

Plaintiff,  a  switchman,  was  injured 
while  endeavoring  to  uncouple  a  car  from 
an  engine.  The  locomotive  and  tender 
were  used  only  in  switching  in  the  state, 
and  the  immediate  work  in  which  they 
were  employed  when  plaintiff  was  injured 
was  the  moving  of  three  freight  cars  from 
one  place  to  another  in  defendant's  yard, 
which  was  also  within  the  state.  Held, 
that  the  Safety  Appliance  Act  approved 
May  12,  1905,  forbidding  any  common  car- 
rier after  passage  of  the  act  to  use  on 
its  line  any  locomotive,  tender,  or  car 
used  in  moving  trafific  not  equipped  with 
automatic  couplers,  was  applicable.  Pat- 
ten V.  Faithorn,   152  111.  App.  426. 

32.  Missouri,  etc.,  R.  Co.  v.  Turner  (Tex. 
Civ.  App.),   138   S.  W.   1126. 

Regulation  in  aid  of  federal  statute. — 
Burns'  Ann.  St.  1908,  §  5380,  requiring  rail- 
road locomotives,  cars,  etc.,  to  be  pro- 
vided with  grabirons  or  handholds  in  the 
sides  or  ends  thereof,  and  §  5287,  impos- 
ing penalties  for  violations  thereof,  can 
not  be  upheld  as  in  aid  of  the  federal 
statute  on  the  subject;  Federal  Safety  Ap- 
pliance Act  March  2,  1893,  c.  196,  §  4,  37 
Stat.  531  [U.  S.  Comp.  St.  1901,  p.  3174]), 
as  amended  by  Act  March  2,  1903  (Act 
March  2,  1903,  c.  976,  §  1,  32  Stat.  943 
[U.  S.  Comp.  St.  Supp.  1909,  p.  1143]), 
requiring  grabirons  and  handholds  in  the 
ends  and  sides  of  each  car,  thus  being 
broader  in  its  scope  than  the  state  law. 
Southern  R.  Co.  v.  Railroad  Comm.,  179 
Ind.  23,  100  N.  E.  337. 


Where  no  additional  burdens  imposed. 

—Burns'  Ann.  St.  1908,  §  5280,  requiring 
railroad  locomotives,  cars  etc.,  to  be 
equipped  with  grabirons  or  handholds  in 
the  sides  or  ends  thereof,  and  §  5387,  im- 
posing a  penalty  for  a  violation,  is  not 
invalid  as  an  attempt  to  regulate  inter- 
state commerce,  since  it  merely  imposes 
an  additional  penalty  for  the  same  omis- 
sion, requires  no  new  duty,  imposes  no 
limit  on  the  free  use  of  cars,  and  contains 
no  new  or  different  restrictions  than  those 
required  and  imposed  by  the  federal  stat- 
ute, and  the  hazards  against  which  it  is 
directed  are  not  hazards  of  such  com- 
merce, but  of  the  operation  of  the  car 
within  the  state.  Southern  R.  Co.  v. 
Railroad  Comm.,  179  Ind.  23,  100  N.  E. 
337. 

33.  Employers'  liability  act. — Missouri, 
etc.,  R.  Co.  V.  Sadler  (Tex.  Civ.  App.), 
149  S.  W.  1188. 

The  Federal  Employer's  Liability  Act 
of  April  22,  1908,  supersedes  state  legis- 
lation and  is  exclusive  as  to  the  right  of 
recovery  for  the  death  of  a  railroad  em- 
ployee, where  the  company  at  the  time 
and  place  of  the  accident  was  engaged  in 
interstate  commerce.  Eastern  R.  Co.  v. 
Ellis    (Tex.   Civ.   App.),   153   S.   W.   701. 

Employer's  Liability  Act,  1909,  is  not 
an  invalid  interference  with  interstate 
commerce,  but  is  inoperative  so  far  as  it 
affects  interstate  commerce  while  the 
federal  statute  remains  in  force.  Hous- 
ton, etc.,  R.  Co.  V.  Bright  (Tex.  Civ. 
App.),  156  S.  W.  304. 
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constitution,  until  congress  exercises  its  power  to  regulate  the  hours  of  labor  of 
employees  engaged  in  interstate  commerce;  and  under  the  constitution  of  the 
United  States  declaring  that  the  constitution  and  laws  of  the  United  States  made 
in  pursuance  thereof  shall  be  the  supreme  law  of  the  land,  the  regulation  of  con- 
gress on  the  subject  is  supreme,  and  is  an  assertion  of  the  federal  power  and  a 
declaration  of  policy  that  the  subject  shall  be  under  federal,  and  not  state,  reg- 
ulation.^* A  state  law  regulating  the  hours  of  service  of  trainmen,  not  being  re- 
stricted to  intrastate  commerce,  and  therefore  embracing  interstate  commerce,  is 
nullified  by  the  Act  of  Congress,  March  4,  1907,  covering  the  same  subjects  or 
classes  of  legislation,  though  limited  to  interstate  commerce.^^ 

§  3887.  Fellow- Servant  Doctrine. — Laws  of  Nebraska  of  1907,  which  pro- 
vides, inter  alia,  that  railroad  companies  operating  trains  within  the  state  shall  be 
liable  for  injuries  to  employees  resulting  from  the  negligence  of  other  employees,  is 
comprehensive  in  its  terms,  and  applies  to  railroads  doing  an  interstate  business, 
and  governs  the  liability  of  such  companies  to  employees  operating  trains  engaged 
in  interstate  commerce  in  the  absence  of  valid  legislation  by  congress  covering 
such  liability. 38 

§  3888.  Regulating  Rights  and  Privileges  of  Passengers. — A  state  stat- 
ute requiring  those  engaged  in  the  transportation  of  passengers  among  the  states 
to  give  all  persons  traveling  within  that  state,  upon  vessels  employed  in  such  busi- 
ness, equal  rights  and  privileges  in  all  parts  of  the  vessel,  without  distinction  on 
account  of  race  or  color,  and  subjecting  to  an  action  for  damages  the  owner  of 
such  a  vessel  who  excludes  colored  passengers,  on  account  of  their  color,  from 


34.  Hours  of  service. — State  v.  Chicago, 
etc.,  R.  Co.,  136  Wis.  407,  117  N.  W.  686, 
19    L.   R.  A.,   N.   S.,   326. 

Hours  of  Service  Law  (Act  March  4, 
1907,  c.  2939,  §  2,  34  Stat.  1416  [U.  S. 
Comp.  St.  Supp.  1909,  p.  1170]),  is  not 
unconstitutional,  because  not  limited  in 
terms  to  employees  engaged  in  interstate 
commerce.  St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Whirter,   145   Ky.   427,   140   S.   W.   672. 

Act  30th  Leg.  c.  122,  which  prescribes 
the  hours  of  labor  of  railroad  telegraph 
operators,  and  by  its  terms  is  applicable 
to  all  of  such  employees  whether  engaged 
in  interstate  or  intrastate  commerce,  is 
void  as  being  in  conflict  with  Act  Cong. 
March  4,  1907,  c.  2939,  §  2,  34  Stat.  1416 
(U.  S.  Comp.  St.  Supp.  1909,  p.  1170), 
upon  the  same  subject  though  the  act  of 
the  Legislature  only  lessens  the  hours  of 
labor  prescribed  by  the  act  of  Congress. 
State  V.  Texas,  etc.,  R.  Co.  (Tex.  Civ. 
App.),  124  S.  W.  984. 

The  right  of  the  state  in  the  exercise 
of  its  police  power  to  protect  its  citizens 
from  perils  resulting  from  excessive  hours 
of  labor  by  railroad  employees  is  in  no 
way  impaired  by  the  federal  constitution, 
except  as  such  legislation  shall  restrain 
interstate  commerce  in  a  respect  in 
which  congress  has  deemed  wise  to  reg- 
ulate it.  State  V.  Chicago,  etc.,  R.  Co., 
136  Wis.  407,  117  N.  W.  686,  19  L.  R.  A., 
N.  S.,  326. 

Laws  1907,  p.  1188,  c.  575,  prohibiting 
any  corporation  operating  a  line  of  rail- 
road in  whole  or  in  part  in  the  state  from 
permitting  any  telegraph  operator,  includ- 
ing  train    dispatcher,   to    remain    on    duty 


for  more  than  one  period  of  eight  consecu- 
tive hours,  etc.,  is  in  conflict  with  and  in 
negation  of  Act  Cong.  March  4,  1907,  c. 
2939,  34  Stat.  1415  (U.  S.  Comp.  St.  Supp. 
1907,  p.  913),  regulating  the  hours  of  labor 
of  employees  engaged  in  interstate  com- 
merce, and  providing  that  no  operator  or 
train  dispatcher  shall  be  permitted  to  re- 
main on  duty  for  a  longer  period  than 
nine  hours  in  any  twenty-four  hours,  in 
places  continuously  operated  night  and 
day,  nor  for  a  period  longer  than  thirteen 
hours  in  places  operated  only  during  the 
daytime,  with  exceptions  in  case  of 
emergencies,  etc.,  and  the  state  statute 
can  not  be  enforced  as  to  such  employees; 
the  act  of  congress  being  a  declaration  by 
it  of  a  will  and  policy  that,  so  far  as  the 
regulation  and  safe-guarding  of  interstate 
commerce  may  be  affected  by  prescribing 
hours  of  labor  for  such  employees,  the 
subject  shall  be  under  control  of  congress, 
and  not  of  the  states.  State  v.  Chicago, 
etc.,  R.  Co.,  136  Wis.  407,  117  N.  W.  686, 
19  L.  R.  A.,   N.  S.,  326. 

It  is  within  the  power  of  the  state,  in 
absence  of  congressional  legislation  on 
the  subject,  to  enact  laws  operative  within 
its  boundaries  limiting  the  number  of 
hours  railway  employees  can  be  required 
to  remain  on  continuous  duty,  even  if  the 
railway  be  a  common  carrier  engaged  in 
interstate  commerce.  Atkinson  v.  North- 
ern Pac.  R.  Co.,  53  Wash.  673,  102  Pac. 
876,  17  Am.  &  Eng.  Ann.  Cas.  1013. 

35.  State  v.  Wabash  R.  Co.,  238  Mo.  21, 
141   S.  W.  646. 

36.  Fellow-servant  doctrine. — Missouri 
Pac.  R.   Co.  V.  Castle,  172  Fed.  841. 
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the  cabin  set  apart  by  him  for  the  use  of  whites  during  the  passage,  is  a  regula- 
tion of  foreign  and  interstate  commerce,  affecting  a  matter  national  in  its  char- 
acter, requiring  uniformity  of  regulation,  and  is,  therefore,  unconstitutional  and 
void,  though  not  in  conflict  with  any  regulation  prescribed  by  congress. ^'^ 

Equal,  but  Separate  Accommodations  for  White  and  Colored  Passen- 
gers.— A  state  statute  requiring  railroads  carrying  passengers  within  the  state  to 
provide  equal,  but  separate,  accommodations  for  the  white  and  colored  races,  by 
providing  two  or  more  passenger  cars  for  each  passenger  train,  or  by  dividing 
the  cars  by  a  partition,  so  as  to  secure  separate  accommodations,  applicable  solely 
to  commerce  within  the  state,  does  not  interfere  with  commerce  between  the  states, 
and  therefore  does  not  violate  the  commerce  clause  of  the  federal  constitution.^* 


37.  Interstate  transportation. — Hall  v. 
DeCuir,  95  U.  S.  485,  24  L.  Ed.  547.  And 
see  Chesapeake,  etc.,  R.  Co.  v.  Kentucky, 
179  U.  S.  388,  45  L.  Ed.  244,  21  S.  Ct. 
101;  Louisville,  etc.,  R.  Co.  v.  Missis- 
sippi, 133  U.  S.  587,  33  L.  Ed.  784,  10  S. 
Ct.  348;  Lake  Shore,  etc.,  R.  Co.  v.  Ohio, 
173  U.  S.  285,  43  L.   Ed.  702,  19  S.  Ct.  465. 

38.  Equal,  but  separate  accommoda- 
tions for  white  and  colored  passengers. 
— Statutes  of  Mississippi,  Louisiana  and 
Kentucky  providing  for  separate  accom- 
modations for  the  two  races,  having  been 
construed  by  the  highest  state  courts  to 
apply  solely  to  commerce  within  the 
state,  the  supreme  court  of  the  United 
States,  accepting  such  construction,  held 
that  the  statutes  in  no  way  interfered 
with  interstate  commerce,  and  were  not, 
therefore,  unconstitutional  as  regulations 
thereof.  Louisville,  etc.,  R.  Co.  v.  Mis- 
sissippi, 133  U.  S.  587,  33  L.  Ed.  784,  10  S. 
Ct.  348;  Plessy  v.  Ferguson,  163  U.  S. 
537,  41  L.  Ed.  256,  16  S.  Ct.  1138;  Ches- 
apeake, etc.,  R.  Cp.  V.  Kentucky,  179  U. 
S.  388,  45  L.  Ed.  244,  31  S.  Ct.  101.  See 
also,  Wabash,  etc.,  R.  Co.  v.  Illinois,  118 
U.  S.  557,  30  L.  Ed.  244,  7  S.  Ct.  4;  Rail- 
road Comm.  Cases,  116  U.  S.  307,  29  L. 
Ed.  636,  6  S.  Ct.  334,  1191;  Hall  v.  De- 
Cuir,   95    U.    S.    485,    24    L.    Ed.    547. 

The  provisions  of  the  statute  are  fully 
complied  with,  when  to  trains  within  the 
state  is  attached  a  separate  car  for  col- 
ored passengers.  This  may  cause  an  ex- 
tra expense  to  the  railroad  company;  but 
not  more  so  than  state  statutes  requiring 
certain  accommodations  at  depots,  com- 
pelling trains  to  stop  at  crossings  of  other 
railroads,  and  a  multitude  of  other  mat- 
ters confessedly  within  the  power  of  the 
state.  No  question  arises  under  the  stat- 
ute, as  to  the  power  of  the  state  to  sep- 
arate in  different  compartments  inter- 
state passengers,  or  to  afifect,  in  any  man- 
ner, the  privileges  3nd  rights  of  such  pas- 
sengers. Louisville,  etc.,  R.  Co.  v.  Mis- 
sissippi, 133  U.  S.  587,  33  L.  Ed.  784,  10 
S.  Ct.  348.  See,  also,  Chesapeake,  etc., 
R.  Co.  V.  Kentucky,  179  U.  S.  388,  45 
L.  Ed.  244,  21  S.  Ct.  101. 

A  statute  requiring  railroad  companies 
to  furnish  separate  coaches  for  white  and 
colored  passengers  does  not  violate  the 
commerce  clause  of  the  federal  constitu- 


tion. Chesapeake,  etc.,  R.  Co.  v.  Com- 
monwealth, 51  S.  W.  160,  21  Ky.  L.  Rep. 
238,  affirmed  in  Chesapeake,  etc.,  R.  Co. 
V.  Kentucky,  21  S.  Ct.  101,  179  U.  S.  388, 
45    L.    Ed.    244. 

A  statute  requiring  passengers  of  the 
different  races  to  occupy  separate  coaches 
is  not  rendered  invalid  as  a  violation  of 
the  interstate  commerce  clause  of  the 
constitution  by  reason  of  the  fact  that  a 
railroad  in  the  state  has  a  terminus  with- 
out the  state,  as  such  statute  can  only 
apply  to  transportation  within  the  state. 
Ohio  Valley  R.  Co.  v.  Lander,  104  Ky. 
431,  47  S.  W.  344,  882,  20  Ky.  L.  Rep. 
913,  rehearing  denied  in  48  S.  W.  145. 

Though  Acts  1904,  p.  186,  c.  109,  re- 
quiring carriers  to  provide  separate 
coaches  for  the  transportation  of  white 
and  colored  passengers,  and  making  it  an 
ofifense  for  a  passenger  to  refuse  to  oc- 
cupy the  car  to  which  he  is  assigned  by 
the  conductor,  is  valid  in  so  far  as  it  af- 
fects commerce  wholly  within  the  state, 
it  is  invalid  as  to  interstate  passengers 
under  the  commerce  clause  of  the  fed- 
eral constitution.  Hart  v.  State,  60  Atl. 
457,   100  Md.   595. 

Acts  1891,  c.  53,  providing  under  pen- 
alty that  railroads  shall  provide  equal, 
but  separate,  accommodations  for  the 
white  and  colored  races,  and  attend  to 
the  separation  of  the  passengers  of  the 
two  races,  though  applying  both  to  intra 
and  interstate  travel,  is  not  objectiona- 
ble as  a  "regulation"  of  interstate  com- 
merce. Smith  V.  State,  46  S.  W.  566,  100 
Tenn.  (16  Pickle)  494,  41  L.  R.  A.  433. 

Laws  1891,  p.  44,  c.  41,  requiring  every 
railroad  to  provide  separate  coaches  for 
white  and  neRro  passengers,  is  not  in 
conflict  with  the  federal  constitution,  .as 
the  act  applies  only  to  railroads  doing 
business  in  the  state.  Southern  Kansas 
R.  Co.  V.  State,  44  Tex.  Civ.  App.  218,  991 
S.   W.   166. 

An  order  of  the  board  of  railroad  com- 
missioners requiring  a  railroad  company 
to  operate  separate  passenger  service 
within  the  state  is  in  the  exercise  of  its 
police  power  and  is  not  an  attempt  to 
regulate  interstate  commerce,  nor  does  it 
directly  cast  a  burden  on  such  commerce. 
Taylor  v.  Missouri  Pac.  R.  Co.,  76  Kan. 
467,   93   Pac.    606. 
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§  3889.  Regulating  Speed  of  Running  Trains. — A  reasonable  exercise  by 
a  city  of  the  police  power  vested  in  it  by  the  legislature,  in  regard  to  the  speed  of 
trains  within  its  limits,  is  not  invalid  as  an  interference  with  interstate  commerce, 
though  it  may  incidentally  limit  the  speed  of  such  traffic.^^ 

Mail  Train. — An  ordinance  limiting  the  speed  of  trains,  on  an  interstate  rail- 
way which  carries  United  States  mail  to  ten  miles  an  hour  within  the  corporate 
limits  of  the  municipality,  which  is  passed  for  the  safety  of  the  public  and  the 
protection  of  life  and  property,  is  not  void  as  imposing  an  unreasonable  restric- 
tion upon  interstate  commerce  and  the  transportation  of  mail.*** 

Carriers  of  Live  Stock.— A  state  law  requiring  carriers  to  transport  live  stock 
within  the  state  at  a  speed  not  less  than  fifteen  miles  per  hour  unless  unavoidably 
prevented,  does  not  apply  to  inerstate  commerce,  and  a  shipment  of  live  stock 
between  points  in  the  state  which  passes  for  a  short  distance  over  territory  of 
another  state  is  interstate  commerce,  and  noncompliance  with  the  act  in  such  a 
shipment  affords  no  ground  for  recovery  against  the  carrier.*^ 

§  3890.  Running  Trains  on  Sunday. — A  state  statute  prohibiting  the  run- 
ning of  freight  trains  in  the  state  on  Sunday,  applying  alike  to  all  trains,  whether 
domestic  or  interstate,  though  in  a  limited  degree,  affecting  interstate  commerce 
when  applied  to  freight  trains  running  into  and  out  of,  or  passing  through  the 
state  from  and  to  adjacent  states,  and  laden  exclusively  with  freight  received  on 
board  before  the  trains  entered  the  state,  and  consigned  to  points  beyond  its  lim- 
its, is  not  for  that  reason  an  unreasonable  interference  with,  nor  strictly  a  reg- 
ulation of  interstate  commerce,  but  is  an  ordinary  police  regulation  designed 
to  secure  the  well-being  and  to  promote  the  general  welfare  of  the  people  within 
the  state,  and  therefore,  not  invalid  by  force  alone  of  the  constitution  of  the 
United  States,  in  the  absence  of  any  congressional  legislation  on  the  subject.*^ 
The  Act  of  Missouri,  March  19,  1907,  requiring  the  running  of  at  least  one  reg- 
ular passenger  train  each  way  every  day  over  all  railroad  lines,  is  not  invalid  as 
a  regulation  of  interstate  commerce.*^ 

§  3891.  Heating  of  Passenger  Cars. — The  states  having  authority  to  estab- 
lish reasonable  regulations  appropriate  for  the  protection  of  the  health,  lives  and 
safety  of  their  people,  may  enact  laws,  the  purpose  of  which  is  to  protect  all 
persons  traveling  in  the  state  on  passenger  cars  moved  by  the  agency  of  steam 

39.  Speed  of  running  trains. — Chicago,  the  people  within  the  state  by  which  it 
etc.,  R.  Co.  V.  Carlinville,  300  111.  314,  65  was  established,  and,  therefore,  not  in- 
N.  E.  730,  93  Am.  St.  Rep.  190,  60  L,.  R.  valid  by  force  alone  of  the  constitution 
A.  391.  of   the   United   States,   in   the  absence   of 

40.  Mail  train. — Peterson  v.  State,  79  any  congressional  legislation  upon  the 
Neb.  132,  112  N.  W.  306,  14  L.  R.  A.,  N.  subject.  Henningtor^  v.  Georgia,  163  U. 
S.,    292.  S.     299,    41    L.     Ed.    166,     16    S.     Ct.     1086. 

41.  Carriers  of  live  stock. — Leibengood  See,  also.  Lake  Shore,  etc.,  R.  Co.  v.  Ohio, 
V.  Missouri,  etc.,  R.  Co.,  83  Kan.  25,  109  173  U.  S.  285,  43  L.  Ed.  702,  19  S.  Ct.  465; 
Pac.  988,  28  L.  R.  A.,  N.  S.,  985.  Cleveland,  etc.,   R.   Co.  v.   Illinois,   177  U. 

42.  Running  of  trains  on  Sunday.— The  S.  514,  44  L.  Ed.  868,  30  S.  Ct.  732. 
statute  of  Georgia,  Code  1883,  §§  4578,  Code,  §  1973,  making  it  a  misdemeanor 
4310,  making  it  unlawful  to  run  any  to  run  railroad  trains  (with  certain  ex- 
freight  train  on  any  railroad  in  the  state  ceptions)  between  certain  hours  on  Sun- 
on  Sunday,  and  providing  that  the  su-  day.  >s  not  unconstitutional  as  applied  to 
perintendent  of  transportation  of  any  rail-  tirains  carrying  freight  between  points  in 
road  shall  be  liable  for  indictment  for  different  states.  Stat§,w.  Southern  R.  Co., 
a  misdemeanor  for  any  violation  of  the  "S  N.  C.  814,  35  S.  E.  862,  56  Am.  St. 
statute  by  his   railroad,   is   not  so   far  as  ^^-  ^^^                   „            ^       . ,  ,. 

it  affects  interstate  trains,   a  needless   in-  Pen.  Code  1895,  §  420,  forbidding,  with 

trusion    upon    the    domain    of   federal   ju-  certain  exceptions,  the  running  of  freight 

risdiction,  nor  strictly  a  regulation  of  in-  fains  on  Sunday,  is  not  unconstitutional 

terstate  commerce,   but,   considered   in  its  |s    a    violation    of    interstate    commerce, 

own    nature,    is   an   ordinary   police   regu-  Scale  v.   State,  136  Ga.  644,  55  S.   E.  473. 

lation   designed   to   secure   the   well-being  43.   State   v.   Chicago,   etc.,   R.    Co.,   339 

and    to    promote    the    general    welfare    of  Mo.  196,   143  S.  W.  785. 
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against  the  perils  attending  a  particular  mode  of  heating  such  cars.  Accord- 
ingly, a  state  statute  forbidding  under  penalties  the  heating  of  passenger  cars  in 
the  state  by  stoves  or  furnaces  kept  inside^the  cars  or  suspended  therefrom,  is 
a  valid  police  regulation,  and  is  not  repugnant  to  the  commerce  clause  of  the 
constitution,  when  applied  to  the  cars  of  interstate  trains,  in  the  absence  of  con- 
gressional legislation  on  the  subject.  Such  statute  is  not  a  regulation  of  com- 
merce within  the  meaning  of  the  constitution,  although  it  controls  in  some  degree, 
the  conduct  of  those  engaged  in  such  commerce.  So  far  as  it  may  affect  interstate 
commerce,  it  is  to  be  regarded  as  legislation  in  aid  of  commerce.*'* 

§  3892.  Requiring  Trains  to  Stop  at  Certain  Stations. — A  state  statute 
providing  that  each  railroad  company  operating  lines  within  the  state  shall  cause 
three,  each  way,  of  its  regular  trains  carrying  passengers,  if  so  many  are  run 
daily,  to  stop  at  a  station,  city  or  village,  containing  over  three  thousand  inhab- 
itants, for  a  time  sufficient  and  let  off  passengers,  is  not,  as  applied  to  interstate 
trains  of  a  railroad  company  organized  under  the  laws  of  the  state,  repugnant 
to  the  commerce  clause  of  the  federal  constitution,  in  the  absence  of  congres- 
sional legislation  upon  the  subject.  Such  statute  is  not  directed  against  inter- 
slate  commerce,  but  is  a  reasonable  provision  for  the  public  convenience  enacted 
under  the  police  power  of  the  state,  and  only  remotely  and  incidentally  affects 
commerce  between  the  states.*^     So  also  a  state  statute,  expressly  declaring  that 


44.  Heating    of    passenger    cars. — New 

York,  etc.,  R.  Co.  v.  New  York,  165  U. 
S.  628,  41  L.  Ed.  853,  17  S.  Ct.  418.  See, 
also.  Lake  Shore,  etc.,  R.  Co.  v.  Ohio, 
173  U.  S.  285,  43  L.  Ed.  702,  19  S.  Ct.  465; 
Chicago,  etc.,  R.  Co.  v.  Solan,  169  U.  S. 
133,  43  L.  Ed.  688,  18  S.  Ct.  289;  Rich- 
mond, etc.,  R.  Co.  V.  Patterson  Tobacco 
Co.,  169  U.  S.  311,  42  L.  Ed.  759,  18  S. 
Ct.  335;  Cleveland,  etc.,  R.  Co.  v.  Illinois, 
177  U.  S.  514,  44  L.  Ed.  868,  20  S.  Ct. 
722;  Missouri,  etc.,  R.  Co.  v.  Haber,  169 
U.    S.    613,   42   L.    Ed.   878,   18   S.    Ct.   488. 

45.  Requiring  certain  number  of  trains 
to  stop  at  stations. — The  statute  of  Ohio 
(§  3330,  Rev.  Stat.),  as  amended  by  the 
act  of  April  13,  1889,  sustained  as  a  valid 
police  regulation.  Lake  Shore,  etc.,  R. 
Co.  V.  Ohio,  173  U.  S.  385,  43  L.  Ed. 
702,  19  S.  Ct.  465,,  cited  in  Lake  Shore, 
etc.,  R.  Co.  V.  Smith,  173  U.  S.  684,  43  L. 
Ed.  858,  19  S.  Ct.  565,  distinguishing  Hall 
V.  DeCuir,  95  U.  S.  485,  24  L.  Ed.  547; 
Wabash,  etc.,  R.  Co.  v.  Illinois,  118  U. 
S.  557,  30  L.  Ed.  244,  7  S.  Ct.  4,  in 
each  of  which  cases  certain  state  enact- 
ments were  adjudged  to  be  inconsistent 
with  the  grant  of  power  to  congress  to 
regulate  commerce  among  the  states;  dis- 
tinguished from  the  case  of  Cleveland, 
etc.,  R.  Co.  V.  Illinois,  177  U.  S.  514,  44 
L.  Ed.  868,  30  S.  Ct.  722,  in  the  fact  that 
the  statute  of  Illinois  required  all  regular 
passenger  trains  to  stop  at  county  seats. 
See,  also,  Mississippi  R.  Comm.  v.  Illi- 
nois Cent.  R.  Co.,  303  U.  S.  335,  51  L. 
Ed.  209,  27  S.  Ct.  90. 

The  case  of  Illinois  Cent.  R.  Co.  v.  Illi- 
nois, 163  U.  S.  142,  41  L.  Ed.  107,  16  S. 
Ct.  1096,  is  not  inconsistent  with  the  con- 
clusion stated  in  the  text,  for  the  particu- 
lar   question    was    not    involved    in    that 


case,  the  court  stating  in  its  opinion  that 
"the  question  whether  a  statute  which 
merely  required  interstate  railroad  trains, 
without  going  out  of  their  course,  to  stop 
at  county  seats,  would  be  within  the  con- 
stitutional power  of  the  state,  is  not  pre- 
sented, and  cannot  be  decided,  upon  this 
record."  The  above  extract  shows  the 
full  scope  of  that  decision.  Any  doubt 
upon  the  point  is  removed  by  the  ref- 
erence made  to  that  case  in  Gladson  v. 
Minnesota,  166  U.  S.  427,  41  L.  Ed.  1064, 
17  S.  Ct.  627;  Lake  Shore,  etc.,  R.  Co. 
V.  Ohio,  173  U.  S.  285,  43  L.  Ed.  702,  19 
S.   Ct.   465. 

The  statute  of  Ohio  is  not  inconsistent 
with  §  5258  of  the  Revised  Statutes  of 
the  United  States  authorizing  every  rail- 
road company  in-  the  United  States  op- 
erated by  steam,  its  successors  and  as- 
signs, "to  carry  upon  and  over  its  road, 
boats,  bridges  and  ferries  all  passengers, 
troops,  government  supplies,  mails, 
freight  and  property  on  their  way  from 
any  state  to  another  state,  and  to  re- 
ceive compensation  therefor,  and  to  con- 
nect with  roads  of  other  states  so  as  to 
form  continuous  lines  for  the  transporta- 
tion of  the  same  to  the  place  of  desti- 
nation." The  above  statutory  provision 
was  not  intended  to  interfere  with  the 
authority  of  a  state  to  enact  such  regula- 
tions, with  respect  at  least  to  a  railroad 
corporation  of  its  own  creation,  as  were 
not  directed  against  interstate  commerce, 
but  which  only  incidentally  or  remotely 
affected  such  commerce,  and  were  not 
in  themselves  regulations  of  interstate 
commerce,  but  were  designed  reasona- 
bly to  subserve  the  convenience  of  the 
public.  Lake  Shore,  etc.,  R.  Co.  v.  Ohio, 
173    U.    S.    285,    43    L.    Ed.    703,    19    S.    Ct. 
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it  shall  not  apply  to  through  trains  entering  the  state  from  any  other  state,  or  to 
transcontinental  trains,  requiring  railroad  companies  to  stop  all  their  regular 
passenger  trains  running  wholly  within  the  state,  at  stations  in  all  county  seats 
Jong  enough  to  take  on  and  discharge  passengers  with  safety,  is  a  reasonable 
exercise  of  the  police  power  of  the  state,  even  as  applied  to  a  train  connecting 
with  a  train  of  the  same  company  running  into  another  state,  and  carrying  inter- 
state passengers,  as  well  as  the  mail.**     But  a  state  statute  requiring  all  regular 


465,  citing  Missouri,  etc.,  R.  Co.  v.  Ha- 
ber,  169  U.  S.  613,  43  L.  Ed.  878,  18  S. 
Ct.   488. 

Requiring  interstate  trains  to  stop  at 
certain  stations. — When  an  order  made 
under  state  authority  to  stop  an  inter- 
state train  is  assailed  because  of  its  re- 
pugnancy to  the  interstate  commerce 
clause,  the  question  whether  such  order 
is  void  as  a  direct  regulation  of  such  com- 
merce may  be  tested  by  considering  the 
nature  of  the  order,  the  character  of  the 
interstate  commerce  train  to  which  it  ap- 
plies, and  its  necessary  and  direct  effect 
upon  the  operation  of  such  train.  But 
the  effect  of  the  order  as  a  direct  regu- 
lation of  interstate  commerce  may  also 
be  tested  by  considering  the  adequacy  of 
the  local  facilities  existing  at  the  station 
or  stations  at  which  the  interstate  com- 
merce train  has  been  commanded  to  stop. 
Atlantic,  etc.,  R.  Co.  v.  Wharton,  207 
U.    S.   328,    52   L.    Ed.   230,   28   S.    Ct.    121. 

The  extent  of  the  right  to  control 
through  interstate  transportation  of  pas- 
sengers by  state  legislation,  or  under  or- 
ders of  a  commission  authorized  by  the 
state,  has  been  recently  before  the  fed- 
eral supreme  court.  Mississippi  R. 
Comm.  V.  Illinois  Cent.  R.  Co.,  203  U. 
S.  335,  51  L.  Ed.  209,  27  S.  Ct.  90;  At- 
lantic, etc.,  R.  Co.  V.  Wharton,  207  U. 
S.   328,   52  X.   Ed.   230,   28    S.    Ct.   121. 

The  principle  to  be  deduced  from  these 
cases  is,  that  where  a  railroad  company 
has  already  provided  ample  facilities  for 
the  adequate  accommodation  of  the  trav- 
eling public,  such  as  may  be  proper  and 
reasonable  at  any  given  point,  and  oper- 
ates interstate  commerce  trains,  carrying 
passengers,  through  the  same  places,  at 
which  such  interstate  trains  do  not  stop, 
a  state  regulation  which  requires  the 
stopping  of  such  interstate  trains,  in  ad- 
dition to  ample  facilities  already  pro- 
vided, to  the  detriment  and  hinderance 
of  interstate  traffic,  is  an  unlawful  regu- 
lation and  burden  upon  interstate  com- 
merce. Herndon  v.  Chicago,  etc.,  R.  Co., 
218  U.  S.  135,  54  L.  Ed.  970,  30  S.  Ct. 
633. 

An  order  made  under  state  authority, 
requiring  a  railroad  company  to  stop  on 
signal  two  of  its  through  fast  mail  trains 
running  between  Jersey  City,  New  Jer- 
sey, and  Tampa,  Florida,  at-  a  small  town 
in  South  Carolina  which  is  also  the  junc- 
tion point  with  a  small  branch  road,  is 
void  as  a  direct  regulation  of  interstate 
commerce,   where,   in   addition    to    several 


local  trains  daily,  the  residents  of  such 
towns  are  furnished  daily  one  slower 
through  train  each  way.  Judgment,  Rail- 
road Comm'rs  v.  Atlantic,  etc.,  R.  Co., 
54  S.  E.  224,  74  S.  C.  80,  reversed  in  At- 
lantic, etc.,  R.  Co.  V.  Wharton,  207  U. 
S.   338,   52   L.   Ed.   230,   28   S.   Ct.   121. 

The  requirement  that  passenger  trains 
shall  stop  at  all  junction  points  of  other 
roads,  which  is  made  by  Act  Mo.  March 
19,  1907  (Laws  1907,  p.  185),  amending 
Rev.  St.  Mo.  1899,  §  1075  (Ann.  St.  1906, 
p.  923),  amounts  to  an  unnecessary  and 
unlawful  burden  upon  interstate  com- 
merce if  such  requirement  is  construed 
to  necessitate  the  stoppage  of  through 
interstate  trains  for  the  transfer  of  pas- 
sengers from  one  road  to  another,  when 
ample  facilities  for  the  traveling  public 
are  already  provided,  and  severe  detri- 
ment and  hindrance  to  interstate  traffic 
will  result.  Herndon  v.  Chicago,  etc.,  R. 
Co.,  218  U.  S.  135,  54  L.  Ed.  970,  30  S. 
Ct.  633;  Roach  v.  Atchison,  etc.,  R.  Co., 
218  U.  S.  159,  54  L.  Ed.  978,  30  S.  Ct. 
639.  Affirming  decree  Chicago,  etc.,  R. 
Co    V.  Swanger,  157  Fed.  783. 

This  statute,  Act  Mo.  March  19,  1907 
(Laws  1907,  p.  185),  amending  Rev.  St. 
Mo.  1899,  §  1075  (Am.  St.  1906,  p.  933), 
is  not  of  that  class  passed  in  the  exer- 
cise of  the  police  power  of  the  state  for 
the  promotion  of  the  public  safety,  and 
requiring  the  stoppage  of  trains  by  one 
railroad  before  crossing  the  tracks  of 
another  railroad;  this  statute,  as  its  sec- 
ond section  shows,  was  passed  for  the 
purpose  of  providing  greater  facilities  of 
travel,  and  not  for  the  protection  of  life 
and  limb.  Herndon  v.  Chicago,  etc.,  R. 
Co.,  218  U.  S.  135,  54  L.  Ed.  970,  30  S. 
Ct.   633. 

46.  Requiring  intrastate  trains  to  stop 
at  county  seats. — The  statute  of  Minne- 
sota of  March  31,  1893,  c.  60,  Laws  of 
1893,  p.  173,  was  held  to  be  a  valid  po- 
lice regulation  and  not  an  interference 
with  interstate  commerce.  Gladson  v. 
Minnesota,  166  U.  S.  427,  41  L.  Ed.  1064, 
17  S.  Ct.  627,  cited  in  Cleveland,  etc.,  R. 
Co.  V.  Illinois,  177  U.  S.  514,  44  L.  Ed. 
868,  20  S.  Ct.  722,  distinguished  from  Illi- 
nois Cent.  R.  Co.  V.  Illinois,  163  U.  S. 
142,  41  L.  Ed.  107,  16  S.  Ct.  1096,  in  that 
the  statute  in  that  case  required  a  fast 
train,  carrying  interstate  passengers  and 
the  United  States  mail,  over  an  inter- 
state highway  established  under  author- 
ity of  congress,  to  turn  aside  from  the 
direct    interstate   route   in    order   to    stop 
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passenger  trains  including  interstate  trains  as  well  as  trains  running  wholly  within 
the  state,  to  stop  a  sufficient  length  of  time  at  the  stations  of  county  seats  to 
receive  and  let  off  passengers  with  safety,  when  applied  to  a  through  train  used 
exclusively  for  interstate  traffic,  is  an  unreasonable  regulation,  and  a  direct  bur- 
den upon  interstate  commerce,  the  railroad  company  furnishing  other  passenger 
trains,  sufficient  in  number  to  accommodate  all  the  local  and  through  business 
along  the  line  of  the  road,  all  of  which  stopped  at  county  seats.*'^    A  fortiorari. 


at  a  county  seat,  the  present  question 
not  having  been  presented  or  decided  in 
that  case.  See,  also,  Mississippi  R. 
Comm.  V.  Illinois  Cent.  R.  Co.,  203  U. 
S.   335,   51    L.    Ed.   209,    27    S.    Ct.    90. 

47.  Requiring  interstate  trains  to  stop 
at  county  seats. — The  statute  of  Illinois 
passed  March  31,  1874,  §  26,  Rev.  Stat. 
1889,  ch.  114,  §  88,  was  held  void  as  an 
unreasonable  and  direct  burden  upon  in- 
terstate commerce,  when  applied  to  a 
through  train  engaged  exclusively  in  in- 
terstate traffic.  Cleveland,  etc.,  R.  Co. 
V.  Illinois,  177  U.  S.  514,  44  L.  Ed.  868, 
20  S.  Ct.  722,  distinguished  from  the  case 
of  Lake  Shore,  etc.,  R.  Co.  v.  Ohio,  173 
U.  S.  285,  43  L.  Ed.  702,  19  S.  Ct.  465, 
in  the  fact  that  the  Ohio  statute  required 
only  that  three  regular  passenger  trains 
should  stop  at  every  station  containing 
three  thousand  inhabitants,  leaving  the 
company  at  liberty  to  run  as  many 
through  passenger  trains  exceeding  three 
per  day  as  it  chose,  without  restriction 
as  to  stoppage  at  particular  stations.  In 
other  words,  it  left  open  the  loop  hole 
which  the  statute  of  Illinois  effectually 
closed.  See,  also,  Mississippi  R.  Comm. 
V.  Illinois  Cent.  R.  Co.,  203  U.  S.  335,  51 
L.  Ed.  209,  27  S.  Ct.  90;  Houston,  etc., 
R.  Co.  V.  Mayes,  201  U.  S.  321,  50  L. 
Ed.    772,    26    S.    Ct.    491. 

The  statute  in  effect  required  every 
passenger  train,  regardless  of  the  num- 
ber of  such  trains  passing  each  way  daily 
and  of  the  character  of  the  traffic  car- 
ried by  them,  to  stop  at  every  county 
seat  through  which  such  trains  might 
pass  by  day  or  night,  and  regardless  also 
of  the  fact  whether  another  train  desig- 
nated especially  for  local  traffic  stopped 
at  the  same  station  within  a  few  minutes 
before  or  after  the  arrival  of  the  train 
in  question.  Cleveland,  etc.,  R.  Co.  v. 
Illinois,  177  U.  S.  514,  44  L.  Ed.  868,  20 
S.  Ct.  722,  citing  Illinois  Cent.  R.  Co.  v. 
Illinois,  163  U.  S.  142,  41  L.  Ed.  107, 
16    S.    Ct.    1096. 

While  the  statute  in  question  is  oper- 
ative only  in  the  state  of  Illinois,  it  is 
obnoxious  to  the  criticism  made  of  the 
Louisiana  statute  in  Hall  v.  DeCuir,  95 
U.  8.  485,  24  L.  Ed.  547,  that  "while  it 
purports  only  to  control  the  carrier  when 
engaged  within  the  state,  it  must  neces- 
sarily influence  his  conduct,  to  some  ex- 
tent, in  the  management  of  his  business 
throughout  his  entire  voyage.  *  *  * 
If  each  state  was  at  liberty  to  regulate 
the  conduct  of  carriers  while  within  its 
jurisdiction,    the    confusion   likely   to    fol- 


low could  not  but  be  productive  of  great 
inconvenience  and  unnecessary  hardship. 
Each  state  could  provide  for  its  own 
passengers  and  regulate  the  transporta- 
tion of  its  own  freight  regardless  of  the 
interests  of  others."  Cleveland,  etc.,  R. 
Co.  V.  Illinois,  177  U.  S.  514,  44  L.  Ed. 
868,    20    S.    Ct.    722. 

A  state  railroad  commission,  in  the  ab- 
sence of  congressional  legislation,  has 
the  power,  under  a  state  statute,  to  com- 
pel a  railroad  company  to  stop  its  inter- 
state trains  where  it  has  failed  to  furnish 
adequate  accommodation  to  a  particular 
locality;  but  where  such  accommodation 
had  been  furnished  by  the  company,  it 
was  held  that  the  railroad  commission 
had  no  such  right,  and  an  attempt  to 
assume  such  power  would  be  a  violation 
of  the  commerce  clause  of  the  constitu- 
tion. Mississippi  R.  Comm.  v.  Illinois- 
Cent.  R.  Co.,  203  U.  S.  335,  51  L.  Ed. 
209,    27    S.    Ct.    90. 

St.  1911,  §  1801,  providing  for  the  stop- 
ping of  passenger  trains  at  stations,  held 
applicable  to  interstate  passenger  trains 
as  well  as  to  domestic  trains.  Chicago,, 
etc.,  R.  Co.  V.  Railroad  Comm.,  152  Wis. 
654,    140   N.   W.    296. 

It  is  only  after  a  carrier  has  provided 
adequate  domestic  and  interstate  local 
service  that  it  may  inaugurate  special 
through  or  interstate  service  which  shall 
_  be  free  from  state  regulation  as  inter- 
"  fering  with  interstate  commerce.  Chi- 
cago, etc.,  R.  Co.  V.  Railroad  Comm.,  152 
Wis.    654,    140    N.   W.    296. 

A  state  through  which  the  line  of  an 
interstate  railroad  is  operated  may  de- 
mand reasonably  adequate  interstate  as 
well  as  domestic  service.  Chicago,  etc., 
R.  Co.  V.  Railroad  Comm.,  152  Wis.  654, 
140   N.   W.    296. 

That  a  state  regulation  requiring  addi- 
tional domestic  service  from  an  interstate 
railroad  may  indirectly  or  in  a  slight  de- 
gree affect  or  interfere  with  interstate 
commerce  does  not  render  the  regula- 
tion void  if  that  is  not  its  purpose,  and 
it  has  another  legitimate  object.  Chi- 
cago, etc.,  R.  Co.  V.  Railroad  Comm.,  152 
Wis.  654,   140  N.  W.  296. 

St.  1911,  §  1801,  requiring  at  least  two- 
passenger  trains  daily  each  way  to  be 
stopped  at  stations  having  200  or  more 
inhabitants,  if  four  trains  daily  each  way 
are  run,  was  neither  illegal  as  to  an  in- 
terstate railroad,  as  interfering  with  in- 
terstate commerce  nor  unreasonable. 
Chicago,  etc.,  R.  Co.  v.  Railroad  Comm., 
152  Wis.   654,   140   N.  W.   296. 
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such  statute  so  far  as  it  requires  a  fast  mail  train,  carrying  interstate  passengers 
and  the  United  States  mail,  over  an  interstate  highway  established  by  authority 
of  congress,  to  delay  the  transportation  of  such  passengers  and  mails,  by  turn- 
ing aside  from  the  direct  interstate  route,  and  running  to  a  station  of  a  county 
seat  three  and  a  half  miles  away  from  a  point  on  that  route,  and  back  again  to 
the  same  point,  and  thus  traveling  seven  miles  which  form  no  part  of  its  course, 
before  proceeding  on  its  way,  and  to  do  this  for  the  purpose  of  discharging  and 
receiving  passengers  at  that  station,  for  the  interstate  travel  to  and  from  which 
the  railroad  company  furnishes  others  and  ample  accommodation,  is  an  uncon- 
stitutional hindrance  and  obstruction  of  interstate  commerce,  and  of  the  passage 
of  the  mails  of  the  United  States.** 

Mail  Train. — Interstate  commerce  is  unconstitutionally  interfered  with  by  an 
order  of  the  Mississippi  railroad  commission,  made  in  the  exercise  of  its  discre- 
tionary authority,  requiring  a  railway  company  to  stop  its  interstate  mail  trains 
at  a  specified  county  seat,  where  proper  and  adequate  railway  passenger  facilities 
are  otherwise  afforded  that  station.** 

Where  Accommodation  Furnished  by  Other  Trains. — An  order  made 
under  state  authority,  requiring  a  railroad  company  to  stop  on  signal  two  of  its 
through  fast  mail  trains  running  between  Jersey  City,  New  Jersey,  and  Tampa, 
Florida,  at  a  small  town  in  South  Carolina  which  is  also  the  junction  point  with 
a  small  branch  road,  is  void  as  a  direct  regulation  of  interstate  commerce,  where, 
in  addition  to  several  local  trains  daily,  the  residents  of  such  town  are  furnished 
daily  one  slower  through  train  each  way.^**  A  statute  of  a  state  requiring  the 
stoppage  at  a  given  station  of  a  train  engaged  in  interstate  commerce  is  void, 
where  it  appears  from  the  undisputed  evidence  that  there  are  eight  daily  trains 
carrying  passengers  on  defendant's  road  which  stop  at  such  town,  and  are  such 
as  to  afford  adequate  and  reasonable  facilities  for  the  accommodation  of  travel  to 
and  from  that  place.^^ 

§  3893.  Regulating  Duty  to  Accept  Goods. — A  state  law,  providing  a 
penalty  for  refusal  to  accept  freight  for  shipment,  is  not  invalid  as  applying  to 
interstate  trafific,  the  gist  of  the  offense  being  the  carrier's  refusal  to  receive  the 
goods  for  shipment,  which  is  an  act  done  wholly  within  the  state,  and  no  part 
of  the  act  of  transportation. ^2    The  act  of  congress,  requiring  the  publication  by 

48.  Requiring  trains  to  turn  aside  from  state,  or  to  transcontinental  trains,  dis- 
interstate  route  and  run  to  county  seats.  •  tinguished  from  Cleveland,  etc.,  R.  Co. 
— The  line  of  railroad  owning  and  oper-  v.  Illinois,  177  U.  S.  514,  44  L.  Ed.  868, 
ating  the  train  in  question,  having  been  30  S.  Ct.  722,  in  that  case  the  question 
established  by  congress  as  a  national  was  not  presented  whether  the  statute 
highway  for  the  accommodation  of  inter-  was  constitutional  so  far  as  it  required 
."State  commerce  and  of  the  mails  of  the  the  train  in  question  to  stop  at  county 
United  States,  and  as  such  having  been  seats  without  deviating  from  its  inter- 
recognized  and  promoted  by  the  state  of  state  course.  See,  also,  Mississippi  R. 
Illinois,  it  was  held  that  the  statute  of  Comm.  v.  Illinois  Cent.  R.  Co.,  203  U. 
Illinois,  Rev.  Stat.  1889,  ch.  114,  §  88,  in  S.  335,  51  L.  Ed.  209,  27  S.  Ct.  90;  Hous- 
the  particulars  set  out  in  the  text,  was  ton,  etc.,  R.  Co.  v.  Mayes,  201  U.  S.  321, 
unconstitutional  and  void  as  an  hindrance  50  L.  Ed.  772,  26  S.  Ct.  491. 
and  obstruction  of  interstate  commerce,  49.  Mail  train. — Judgment,  Illinois 
and  of  the  passage  of  the  mails  of  the  Cent.  R.  Co.  v.  Mississippi  R.  Comm., 
United  States.  Illinois  Cent.  R.  Co.  v.  70  C.  C.  A.  617,  138  Fed.  327,  affirmed 
Illinois,  163  U.  S.  142,  41  U.  Ed.  107,  16  in  203  U.  S.  335,  51  L.  Ed.  209,  27  S. 
S.    Ct.    1096,   distinguished   from    Gladson  Ct.  90. 

V.   Minnesota,    166   U.    S.    437,   41    L.    Ed.  50.     Where    accommodations    furnished 

1064,   17   S.   Ct.   637,   in   that  the  train  in  by     other     trains. — Judgment,      Railroad 

question   in   that    case   ran   wholly   within  Comm'rs   v.   Atlantic,    etc.,    R.    Co.,    74   S. 

the  state,  and  could  have  stopped  at  the  C.  80,  54  S.  E.  224,  reversed  in  Atlantic, 

county  seat  in  question  without  deviating  etc.,   R.    Co.   v.   Wharton,    307   U.    S.   338, 

from   its   course,   and   also   the   statute   of  53  L.  Ed.  230,  28  S.  Ct.  121. 

Minnesota    expressly    provided    that    the  51.    St.  Louis,   etc.,  R.   Co.  v.  State,  85 

act  should  not  apply  to  through  railroad  Ark.    384,    107   S.   W.    989. 

trains  entering  the  state  from  any  other  52.     Duty    to    accept    goods. — Reid    v. 


3517 


REGULATION  AND  CONTROL. 


§§  3893-3894 


carriers  of  freight  rates  for  interstate  shipments,  and  the  orders  of  the  interstate 
commerce  commission  thereunder,  do  not  constitute  such  action  by  the  federal 
government  as  to  prevent  proper  and  reasonable  state  regulations  imposing  pen- 
alties upon  interstate  carriers  for  failure  to  receive  shipments  or  transport 
promptly. 5'' 

§  3894.  Regulating  Time,  Place  and  Manner  of  Delivery. — A  state,  in 
the  exercise  of  its  police  power,  may  confer  on  an  administrative  agency  power  to 
make  reasonable  regulations  concerning  the  place,  manner,  and  time  of  delivery 
of  merchandise  moving  in  interstate  commerce.^*  A  state  railroad  commission's 
order  intended  to  enforce  a  state  statute,  requiring  intracity  transportation  of 
carload  freight  between  junction,  intersection,  and  transfer  points,  and  delivery 
sidings,  could  not  necessarily  and  immediately  affect  interstate  commerce  as  a 
matter  of  law,  and  was  therefore  not  objectionable  as  a  violation  of  the  commerce 
clause  of  the  federal  constitution,  in  that  its  enforcement  would  result  in  congest- 
ing the  carrier's  terminal  facilities  to  the  detriment  of  interstate  commerce. ^^ 
A  state  may,  in  the  exercise  of  its  police  authority,  confer  upon  an  administrative 
agency  the  power  to  make  many  reasonable  regulations  concerning  the  place, 
manner  and  time  of  delivery  of  merchandise  moving  in  the  channels  of  interstate 
commerce,  but  any  regulation  of  such  subject  made  by  a  state  or  under  its  au- 
thority, which  directly  burdens  interstate  commerce,  is  a  regulation  of  such  com- 
merce and  repugnant  to  the  constitution  of  the  United  States. ^^  Accordingly  an 
order  of  a  state  corporation  commission  requiring  a  railroad  company  engaged  in 
interstate  commerce  to  deliver  cars  containing  interstate  shipments  beyond  its 
right  of  way  and  to  a  private  siding,  was  held  to  impose  a  direct  burden  upon 
interstate  amounting  to  a  regulation  of  it  and  therefore  void.^'^ 


Southern  R.  Co.,  149  N.  C.  433,  63  S.  E. 
112. 

Revisal  1905,  §  2631,  imposing  a  pen- 
alty on  carriers  for  refusal  to  accept 
shipments  of  freight,  is  not  invalid  as  ap- 
plying to  interstate  commerce,  as  the 
penalty  is  incurred  by  the  violation  of  a 
common-law  duty  to  accept  freight 
whenever  tendered,  which  is  an  act  done 
entirely  within  the  state  and  no  part  of 
the  act  of  transportation.  Burlington 
Lumber  Co.  v.  Southern  R.  Co.,  152  N. 
C.    70,    67    S.    E.   167. 

Revisal  1905,  §  2631,  imposing  a  pen- 
alty upon  railroad  companies  for  refus- 
ing to  accept  freight  for  shipment,  is  not 
unconstitutional  when  applied  to  an  in- 
terstate shipment;  not  being  an  interfer- 
ence with  or  burden  upon  interstate  com- 
merce. Reid  V.  Southern  R.  Co.,  153  N. 
C.   490,   69   S.   E.   618. 

Revjsal  1905,  §  2631,  imposing  a  pen- 
alty for  a  carrier's  refusal  to  receive 
freight  for  shipment,  as  applied  to  an  in- 
trastate shipment,  and  in  absence  of  spe- 
cific action  by  congress  or  the  interstate 
commerce,  though  it  may  indirectly  af- 
fect interstate  commerce.  Garrison  v. 
Southern  R.  Co.,  150  N.  C.  575,  64  S.  E. 
578. 

That  Revisal  1905,  §  2631,  may  in  cer- 
tain cases  affect  interstate  shipments, 
does  not  invalidate  it,  but  merely  gives 
an  additional  excuse  to  the  carrier  for 
nonperformance.  Garrison  v.  Southern 
R.   Co.,   150   N.   C.  575,   64  S.   E.   578. 

Revisal    1905,    §    2631,    penalizing    any 


carrier  $50  for  each  day  it  refuses  to  re- 
ceive freight  for  shipment,  is  not  invalid 
as  a  burden  on  interstate  commerce,  the 
statute  permitting  excuses  in  proper 
cases  for  failure  to  comply  therewith,  and 
the  federal  government  not  having  acted 
directly  on  the  subject.  Reid  v.  Southern 
R.  Co.,  150  N.  C.  753,  64  S.  E.  874,  17 
Am.   &  Eng.   Ann.   Cas.   247. 

53.  Reid  v.  Southern  R.  Co.,  150  N.  C. 
753,  64  S.  E.  874,  17  Am.  &  Eng.  Ann. 
Cas.    247. 

54.  Time,  place  and  manner  of  deliv- 
ery.— North  Carolina  Corp.  Comm.  v. 
Southern  R.  Co.,  151  N.  C.  447,  66  S.  E. 
427. 

A  state,  under  its  police  power,  may 
make  reasonable  regulations  as  to  the 
place,  manner,  and  delivery  of  merchan- 
dise moving  in  the  channels  of  interstate 
commerce,  but  must  not  make  such  reg- 
ulations as  will  interfere  with  such  com- 
merce. St.  Louis,  etc.,  R.  Co.  v.  State, 
26  Okla.  62,  107  Pac.  929,  30  L.  R.  A., 
N.    S.,    137. 

55.  Grand  Trunk  R.  Co.  v.  Michigan 
R.   Comm.,   198  Fed.  1009. 

56.  McNeill  v.  Southern  R.  Co.,  202 
U.  S.  543,  50  L.  Ed.  1142,  26  S.  Ct.  722. 
See,  also,  Houston,  etc.,  R.  Co.  v.  Mayes, 
201  U.  S.  331,  50  L.  Ed.  772,  26  S.  Ct. 
491;  American  Steel,  etc.,  Co.  v.  Speed, 
193  U.  S.  500,  48  L.  Ed.  538,  24  S.  Ct. 
365. 

57.  Requiring  delivery  of  cars  beyond 
right  of  way. — McNeill  v.  Southern  R. 
Co.,    202    U.    S.    543,    50    L.    Ed.    1142,    26 
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Placing  Car  on  Particular  Track. — Where  car  loads  of  coal  are  shipped 
from  one  state  into  another,  an  order  of  a  state  corporation  commission  directing 
the  railroad  company  to  place  the  cars  on  a  certain  track  for  unloading,  as  re- 
quested by  the  consignee,  is  void  as  an  interference  with  interstate  commerce.^* 

Delivery  on  Private  Siding. — An  order  of  a  state  corporation  commission 
compelling  a  railway  company  engaged  in  interstate  commerce  to  deliver  cars 
containing  interstate  shipments  beyond  its  right  of  way  to  a  private  siding  is  an 
unlawful  interference  with  interstate  commerce,  whether  viewed  as  an  assertion 
by  the  commission  of  its  general  powers  over  carriers,  or  of  its  power  to  make 
the  order  in  a  particular  case  in  favor  of  a  given  person  or  corporation.^^ 

Refusal  to  Deliver  on  Payment  of  Charges. — A  statute  imposing  a  penalty 
on  a  railroad  company  for  a  refusal  to  deliver  freight  to  the  owner  or  consignee 
on  payment  or  tender  of  the  freight  charges  due,  as  shown  by  the  bill  of  lading,  is 
in  conflict  with  the  Act  of  February  4,  1887,  regulating  commerce,  and,  as  to 
interstate  commerce,  and,  as  to  interstate  shipments  of  freight,  can  not  be  en- 
forced.^o 

Reshipment. — Where,  after  the  arrival  of  stock  in  the  carrier's  "break-up" 
yards  at  the  point  of  destination,  the  shipper  demanded  that  the  stock  be  deliv- 
ered in  the  car  to  a  connecting  carrier,  with  whose  road  the  initial  carrier  had 
physical  connection,  for  shipment  to  another  point  within  the  state,  such  reship- 
ment did  not  constitute  interstate  commerce,  though  the  original  shipment  was 
from  a  point  within  the  state. ®i 

Penalty  for  Failure  to  Deliver  Freight. — A  statute  providing  against  rail- 
roads for  each  day  freight  is  held  after  payment  or  tender  of  freight  charges,  or 
holding  freight  for  collection  of  excess  of  freight  thereon,  is  in  conflict  with 
Act  Cong.  Feb.  4,  1887,  regulating  interstate  commerce,  and  as  to  interstate 
shipments  of   freight  is  void.^^ 

§  3895.  Care  of  Live  Stock. — A  statute  providing,  inter  alia,  that  "nO' 
railroad  company,  in  the  carrying  or  transportation  of  animals,  shall  overload  its 
cars,"  when  applied  to  shipments  made  from  a  point  within  to  a  point  without 
the  state,  is  not  unconstitutional,  as  violative  of  the  provision  in  the  constitution 
of  the  United  States  (article  1,  §  8)  granting  congress  power  to  regulate  inter- 
state commerce.®* 

§  3896.  Routing  Goods. — A  state  law  providing  that  a  common  carrier 
shall  pay  a  penalty  of  $500  for  shipping  freight  by  a  route  other  than  that  desig- 
nated by  the  shipper,  is  unconstitutional  when  applied  to  goods  shipped  from  a 
foreign  state,  as  in  violation  of  the  interstate  commerce  section  of  the  federal 
constitution.®*  The  rule  of  the  railroad  commission  of  the  state  of  Arkansas, 
which  provides  that,  "in  case  of  failure  on  the  part  of  the  shipper  to  give  routing 
instructions,  it  shall  be  the  duty  of  the  railroad  receiving  the  shipment  to  forward 
it  via  such  route  as  will  make  the  lowest  rate,"  as  applied  to  interstate  shipments,, 
is  unconstitutional  as  an  interference  with  interstate  commerce.®^ 

S.   Ct.  732,  construing  order  and  decision  charges. — Houston,    etc.,    R.    Co.    v.    Pe- 

of  the   corporation   commission   of   North  ters,  40  S.  W.  429,  15  Tex.  Civ.  App.  515> 

Carolina,    and   the    statutes   of  that    state  61.      Reshipment. — Louisville,     etc.,     R- 

upon   which   the   same  was   based.  Co.    v.    Central    Stock   Yards    Co.,    97    S. 

58.  Placing   car   on  particular  track. —  W.  778,  30  Ky.  L.   Rep.   18. 

Southern  R.  Co.  v.  Greensboro,  etc.,  Coal  gg^      Penalty     for     failure     to     deliver 

Co.,    134    Fed.    82,    modified   and   affirmed  freight— Trinity,   etc.,   R.   Co.   v.   Geppert 

in  McNeill  -v.  Southern   R.   Co.,  26  S.   Ct.  (Tex.    Civ.   Adp.).   135    S.   W.   164- 

722    202  y.   S.   543,  50   L.   Ed.   1142.  ^3      ^are   for    live   stock.-Crawford   v. 

59.  Delivery     on     private     s.ding.-De-  gouthern  R.  Co.,  56  S.  C.  136,  34  S.  E.  80. 
cree,  Southern  R.  Co.  v.  Greensboro,  etc.,  ^^       .               ,       ^                ^     ,        j 
Coal    Co.,   134   Fed.   82,   modified   and   af-  6*.    Routing  goods.— Lowe  v.  Seaboard, 
firmed    in    McNeill    v.    Southern    R.    Co.,  etc.    Railway    63   S.   C.  248,  41  S.  E.  297, 
26    S.    Ct.    722,   202   U.   S.    543,    50   L.    Ed.  90   Am.   St.    Rep.   678. 

1143.  65.    St.  Louis,  etc.,  R.  Co.  v.  Allen,  181 

60.  Refusal  to   deliver   on  payment   of      Fed.  710. 
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§  3897.  Cartage  and  Drayage.- — One  conveying  liquor  shipped  in  inter- 
state commerce  from  the  railroad  depot  to  the  home  of  the  consignee  held  en- 
gaged in  interstate  commerce  and  not  subject  to  state  law  prohibiting  the  con- 
veying of   intoxicating  liquor.^e 

§  3898.  Compelling  Railroad  to  Elevate  Bridge. — A  requirement  com- 
pelling railroad  companies  to  elevate  bridges  over  the  Kansas  river  does  not,  by 
reason  of  the  consequent  expense  and  difficulty,  violate  the  commerce  clause  of 
the  federal  constitution.*' 

§  3899.  Collection  of  Purchase  Price  for  Consignor. — ^A  state  statute 
which  makes  it  a  criminal  offense  for  any  railroad  company,  express  company 
or  other  common  carrier  or  any  other  person,  in  connection  with  transportation 
of  intoxicating  liquors  in  interstate  commerce,  to  collect  the  purchase  price  or 
any  part  thereof  before,  on,  or  after  delivery  from  the  consignee,  or  in  any 
manner  act  as  the  agent  of  the  buyer  or  seller  of  any  such  liquor  for  the  purpose 
of  buying  or  selling  or  completing  the  sale  thereof,  applies  to  a  bank  to  which  a 
draft  for  the  purchase  price  of  a  shipment  of  liquor  is  sent  by  the  seller  in  an- 
other state,  with  a  bill  of  lading  for  such  liquor  attached,  and  which  collects 
the  draft  from  the  consignee,  and  delivers  the  bill  of  lading  to  him  upon  which 
he  obtains  the  liquor  from  a  carrier.*^ 

§  3900.  Regulations  with  Respect  to  Limitation  of  Liability  of  Car- 
riers.— The  liability  of  a  railroad  company  for  an  injury  resulting  from  its 
negligence,  in  the  absence  of  any  controlling  federal  statute  r^ating  to  interstate 
commerce,  is  governed  by  the  law  of  the  state  where  the  injury  occurred,  whether 
statutory  or  the  common  law,  as  construed  by  its  courts.*^  A  statute  of  a  state 
affirming  and  extending,  as  applied  to  railroad  corporations,  the  principle  of  the 
common  law,  by  enacting  that  "no  contract,  receipt,  rule  or  regulation  shall  ex- 
empt any  corporation  engaged  in  transporting  persons  or  property  by  railway  from 
liability  of  a  common  carrier,  or  carrier  of  passengers,  which  would  exist  had  no 
contract,  receipt,  rule  or  regulation  been  made  or  entered  into,"  as  applied  to  a 
claim,  for  an  injury  happening  within  the  state,  under  a  contract  for  interstate 
transportation,  does  not  contravene  the  provision  of  the  constitution  of  the 
United  States  empowering  congress  to  regulate  interstate  commerce.'^*'  A  state 
has  a  right  to  promote  the  welfare  and  safety  of  those  within  its  jurisdiction  by 
requiring  common  carriers  to  be  responsible  for  the  full  measure  of  loss  resulting 
from  their  negligence,  a  contract  to  the  contrary  notwithstanding,  and  such  re- 
qui'-ement  with  respect  to  interstate  shipments,  is  not  an  unlawful  at- 
tempt to  regulate  interstate  commerce  in  the  absence  of  congressional  action  pro- 
viding a  different  measure  of  liability.''' i 

66.  Cartage  and  drayage. — Sheppard  v.  merce,  and  under  it  a  stipulation  in  a 
State,   8   Okla.   Cr.  App.   54,   126  Pac.   267.  contract  for  interstate  transportation,  un- 

67.  Compelling  railroad  to  elevate  <ler  which  a  shipper  and  the  cattle  in  his 
bridge. — Kaw  Valley  Drainage  Dist.  v.  charge  were  carried  by  a  railroad,  that 
Kansas  City  Terminal  R.  Co.,  87  Kan.  the  company  should  "in  no  event  be  lia- 
272,    123    Pac.   991.  ble  to  the  owner  or  person  in  charge  of 

68.  Collection  of  purchase  price  for  '^^^^  '*i"'il„!f>-='"^  '"^''^T'  ^.^"eding  the 
consignor.-United  States  v.  First  Nat.  f  ™  °l,  ^^l^'  ,,^^=  held  void  and  unen- 
Bank,    190    Fed.    336.  forceable    by    the    courts       Chicago     etc., 

„.,      T  •  i.-i-^      t  1-  -^r  .  R-   Co.  V.  Solan,  169  U.  S.  133,  42  L.   Ed. 

69.  Liability  for  negligence.--Weir  ^.  688,  18  S.  Ct.  289.  See,  also.  Lake  Shore, 
Rountree  97  C.  C  A.  500,  173  Fed.  776,  etc.,  R.  Co.  v.  Ohio,  173  U.  S.  285,  43 
19   Am.    &   Eng.   Ann.    Cas.    1204.           _  l_  gj.  702,  19  S.  Ct.  465;  Cleveland,  etc., 

70.  Prohibiting  contracts  exempting  R.  Co.  v.  Illinois,  177  U.  S.  514,  44  L. 
carrier  from  common  law  liability. — The  Ed.  868,  SO  S.  Ct.  723;  Pennsylvania  R 
statute  of  Iowa,  Code,  1873,  §  1308,  Stat.  Co.  v.  Hughes,  191  U.  S.  477,  48  L.  Ed. 
1866,   ch.  113,  affirming  and  extending,  as  368,    24    S.    Ct.    132. 

applied  to  railroads,  the  principle   of  the  71.    Statute  imposing  upon  carrier  full 

common    law    regarding    the    liability    of  liability  for  negligence. — Pennsylvania  R. 

common  carriers,  was  held  not  to  be  in-  Co.  v.  Hughes,   191  U.  S.  477,   48  E.   Ed. 

valid  so  far  as  it  affected  interstate  com-  268,    34   S.    Ct.    133. 
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Power  of  Congress  Supreme. — The  validity  of  a  limited  liability  contract  of 
a  carrier,  in  so  far  as  it  relates  to  interstate  commerce,  is  governed  by  the  federal 
law,  and  not  by  the  law  of  the  stateJ^ 

Where  Congress  Has  Not  Acted. — In  the  absence  of  legislation  by  congress 
permitting  interstate  carriers  to  limit  liability  to  a  stipulated  valuation,  a  state 
may  hold  an  interstate  carrier  liable  for  the  whole  loss  resulting  from  its  negli- 
gence, notwithstanding  a  contract  limiting  liability,  whether  the  rule  as  to  degree  of 
care  is  statutory  or  judicial.'^^  The  Pennsylvania  rule  that  a  carrier  can  not  con- 
tract for  exemption  from  or  limitation  of  its  liability  arising  from  its  negligence, 
or  that  of  its  servants,  applies  to  commerce  between  Pennsylvania  and  other 
states,  the  act  of  Congress  of  June  29,  1906,  requiring  carriers  receiving  prop- 
erty for  interstate  transportation  to  reduce  the  contract  for  transportation  to 
writing,  and  that  such  carrier  shall  be  liable  to  the  lawful  holder  thereof  for  any 
loss  or  injury  to  such  property  caused  by  it  or  any  common  carrier  to  which  such 
property  may  be  delivered,  or  over  whose  line  such  property  may  pass,  and  that 
no  contract  or  rule  shall  exempt  the  carrier  from  such  liability,  but  that  nothing 
in  the  section  shall  deprive  any  holder  of  such  contract  of  any  remedy 
which  he  has  under  existing  law,  not  being  such  congressional  legislation  as  re- 
quires the  state  courts  to  follow,  as  to  interstate  commerce,  the  rule  adopted  by 
the  federal  courts  that  a  carrier  may  limit  its  liability  to  an  agreed  valuation  in 
consideration  of  a  lower  rate  for  carriage.'^* 

Under  Interstate  Commerce  Act. — The  refusal  of  a  state  court  to  limit  the 
liability  of  a  common  carrier  for  its  negligence  in  the  execution  of  a  contract  for 
interstate  carriage  ^o  the  valuation  agreed  upon  does  not  contravene  the  various 
provisions  of  the  Act  of  Feb.  4,  1887,  making  it  obligatory  to  provide  proper  fa- 
cilities for  interstate  carriage  of  freight,  and  preventing  carriers  from  obstructing 
continuous  shipments  on  interstate  lines.'^^  A  state  law  providing  that  no  con- 
tract, receipt,  rule,  or  regulation  shall  exempt  any  railway  corporation  from  the 
liability  of  a  common  carrier,  and  thereby  invalidating  contracts  between  rail- 
roads and  shippers,  whereby  the  former  attempt,  by  means  of  an  agreed  valua- 
tion of  the  goods  shipped,  to  limit  their  liability  for  negligence,  having  been 
passed  before  congress  acted  in  the  matter  of  interstate  commerce  and  assumed 
control  thereof,  is  not  invalidated  by  the  action  of  congress,  for  such  action  does 
not  deprive  the  states  of  their  right  to  enact  such  rules  by  virtue  of  their  police 

72.  Power  of  congress  supreme. —  prohibiting  carriers  from  limiting  their 
O'Connor  v.  Great  Northern  R.  Co.,  130  liability  for  negligence,  was  applicable  to 
Minn.   359,   139   N.   W.   618.  an    interstate     shipment     of     horses     and 

73.  Where  congress  has  not  acted. —  mules,  and  invalidated  a  provision  lim- 
Atchison,  etc.,  R.  Co.  v.  Smythe,  55  Tex.  iting  the  amount  of  the  carrier's  liability 
Civ.   App.    557,    119    S.   W.    893.  in   case   of  loss.     Elliott  v.  Atlantic,   etc.. 

Until  there  is  some  valid  regulation  by  R.   Co.,   94  S.   C.   139,   75  S.   E.  886,  judg- 

congress     or     the     interstate     commerce  ment  reversed  on  rehearing  77  S.  E.  718. 

commission  directly  affecting  the  matter,  74.    Wright  v.  Adams  Exp.  Co.,  330  Pa. 

a  state  may  establish  a  policy  that  com-  635,  79  Atl.  760. 

mon    carriers    cannot    limit    their    liability  The   Pennsylvania  rule  that  a  comrnon 

against    negligence,    and    enforce    it    with  carrier    can    not    contract    for    exemption 

reference    to    interstate    shipments.      Kis-  from     or     limitation    of     liability     arising 

senger    v.    Fitzgerald,    153    N.    C.    347,    67  from   his   negligence   or  that  of  his  serv- 

S.  E.  588.  ant    is    applicable    to    commerce    between 

While    Rev.    St.    1895,    art.    330,    prohib-  Pennsylvania    and    other    states,    and    the 

iting  a  carrier  from  limiting  its  common-  contrary    rule   permitting   a   limitation    of 

law  liability  does  not  affect  contracts  for  liability   applied   by  the   federal   courts   is 

interstate    shipments,    yet   in    the   absence  not  binding  upon  the  courts  of  this  state, 

of   congressional   legislation   the   common  in    the    absence    of    congressional    action 

law    prohibits    an    interstate    carrier   from  upon    the    subject.      Windolph    v.    Adams 

limiting    its    liability.      Atchison,    etc.,    R.  Exp.   Co.,  48  Pa.  Super.   Ct.  304. 

Co.    V.    Smythe,    55    Tex.    Civ.    App.    557,  75.     Under    Interstate    Commerce    Act. 

119   S.   W.   893.  — Judgment,   Hughes   v.    Pennsylvania   R. 

Congress  not  having  acted  on  the  sub-  Co.,  51  Atl.  990,  303  Pa.  333,-  63  L.  R.  A. 

ject.   Acts    Ex.    Sess.   Va.    1903-04,   p.   980,  513,   97  Am.   St.   Rep.   713,   affirmed   34   S. 

C.    609,   pars.   34,   35    (Code    1904,    §    13941),  Ct.   133,   191  U.   S.  477,  48   L.   Ed.   368. 
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§  3900 


powerJ*  Intent  of  congress  to  take  possession  of  the  subject  of  the  liability  of 
a  carrier  under  contracts  for  interstate  commerce  so  clearly  appears  from  Car- 
mack  Amendment  of  June  29,  1906,  as  to  invalidate,  as  to  interstate  shipments, 
the  provisions  of  any  state  law  nullifying  contracts  limiting  liability  of  the  car- 
rier to  the  agreed  or  declared  value.''^  The  Act  of  Congress  of  June  29,  1906, 
requiring  carriers  to  reduce  the  contract  for  transportation  to  writing,  and  enacting 
certain  other  rules  for  the  regulation  of  interstate  commerce,  is  not  such  con-  • 
gressional  legislation  as  will  require  the  courts  of  Pennsylvania  to  follow  the  rule 
laid  down  by  the  federal  courts  that  a  carrier  may  limit  his  liability  to  an  agreed 
valuation  in  consideration  of  a  lower  rate  for  carriage^® 

Agreements  as  to  Valuation  of  Property. — Congress  has  enacted  no  law 
prohibiting  agreements  regarding  the  value  of  the  property  offered  to  carriers  for 
interstate  shipments,  and  limiting  the  amount  for  which  they  will  be  liable  if  the 
property  is  lost  while  in  their  custody,  and  the  national  courts  have  sanctioned 
agreements  between  carriers  and  owners  of  property  limiting  the  liability  of  the 
carrier  as  an  insurer  of  property  received  for  shipment  and  lost  during  transit, 
provided  such  agreements  are  just,  reasonable,  and  fairly  entered  into  by  the 
owner,  and  for  a  consideration ;  and  such  courts  enforce  state  statutes  regulating 


76.  Cramer  v.  Chicago,  etc.,  R.  Co., 
153    Iowa    103,    133    N.    W.    387. 

77.  Amendment  of  June  29,  1906. — 
Adams  Exp.  Co.  v.  Croninger,  336  U. 
S.  491,  57  L.  Ed.  314,  33  S.  Ct.  148,  44 
L.  R.  A.,  N.  S.,  257;  Chicago,  etc.,  R. 
Co.  V.  Latta,  226  U.  S.  519,  57  L,.  Ed. 
328,  33  S.  Ct.  155,  reversing  judgments 
97  C.  C.  A.  198,  172  Fed.  850,  and  106 
C.    C.    A.    664,    184    Fed.    987. 

Rights  and  remedies  conferred  by  ex- 
isting state  laws,  where  a  shipment  ac- 
cepted by  carrier  for  interstate  transpor- 
tation has  been  lost  or  damaged,  were 
not  continued  in  force  by  proviso  in 
Carmack  Amendment  of  June  29,  1906,  to 
Act  Feb.  4,  1887,  §  20.  Adams  Exp.  Co. 
V.  Croninger,  226  U.  S.  491,  57  L.  Ed. 
314,  33  S.  Ct.  148,  44  L.  R.  A.,  N.  S., 
257;  Chicago,  etc.,  R.  Co.  v.  Latta,  226 
U.  S.  519,  57  L.  Ed.  328,  33  S.  Ct.  155, 
reversing  judgments,  97  C.  C.  A.  198, 
172  Fed.  850,  and  106  C.  C.  A.  664,  184 
Fed.    987. 

Carmack  Amendment  of  June  29,  1906, 
to.  Act  Feb.  4,  1887,  §  20,  supersedeas  all 
state  regulations  on  the  subject  of  lia- 
bility of  railway  carrier  for  injury  to  in- 
terstate shipment,  and  of  all  state  laws 
invalidating  contracts  limiting  liability  of 
carrier  to  an  agreed  value.  Chicago,  etc., 
R.  Co.  V.  Miller,  226  U.  S.  513,  57  L.  Ed. 
333,  33  S.  Ct.  155,  reversing  judgment, 
85  Neb.  458,  123  N.  W.  449;  Chicago,  etc., 
R.  Co.  V.  Latta,  236  U.  S.  519,  57  L.  Ed. 
328,  33  S.  Ct.  155,  reversing  judgments, 
97  C.  C.  A.  198,  172  Fed.  850,  and  106 
C.    C.    A.    664,    184    Fed.    987. 

Extent  of  a  carrier's  liability  for  loss 
of  an  interstate  shipment  of  goods  is 
governed  by  the  Federal  Interstate  Com- 
merce Act  and  its  amendments,  includ- 
ing Act  June  29,  1906,  and  the  decisions 
of  the  supreme  court  construing  the 
same,   independent  of  state  laws.     Amer- 


ican Silver  Mfg.  Co.  v.  Wabash  R.  Co., 
174    Mo.    App.    184,    156    S.    W.    830. 

State  laws  nullifying  contracts  limit- 
ing liability  of  carrier  for  loss  or  dam- 
age to  agreed  value  was  superseded,  so 
far  as  interstate  shipments  are  concerned, 
by  Carmack  Amendment  June  39,  1906, 
§  7,  to  Act  Feb.  4,  1887,  §  30.  Missouri, 
etc.,  R.  Co.  V.  Harriman,  227  U.  S.  657, 
33  S.  Ct.  397,  reversing  judgment,  128 
S.   W.   933. 

Act  of  1905,  making  any  limitation  of 
contract  of  a  carrier's  common-law  lia- 
bility a  matter  of  defense  and  requiring 
the  company  to  show  that  the  contract 
is  upon  sufficient  consideration  reasona- 
ble and  fairly  entered  into,  was  super- 
seded by  the  Interstate  Commerce  Act  of 
Feb.  4,  1887,  as  amended  June  39,  1906, 
as  to  interstate  shipments.  Wabash  R. 
Co.  V.  Priddy,  179  Ind.  483,  101  N.  E. 
724. 

78.  Wright  v.  Adams  Exp.  Co.,  43  Pa. 
Super.    Ct.    40. 

Act  Cong.  June  29,  1906,  c.  3591,  34 
Stat.  584  (U.  S.  Comp.  St.  Supp.  1909, 
p.  1149),  enacting  certain  rules  for  the 
regulation  of  interstate  commerce,  does 
not  prevent  the  Pennsylvania  courts  from 
continuing  to  apply  the  rule  that  a  com- 
mon carrier  can  not  contract  for  exemp- 
tion from  his  own  negligence,  or  that  of 
his  servants,  nor  for  a  limited  liability 
in  case  of  loss  from  such  negligence. 
Davidson  v.  Adams  Exp.  Co.,  43  Pa. 
Super.    Ct.    53. 

Act  Cong.  June  29,  1906,  c.  3591,  34 
Stat.  584  (U.  S.  Comp.  St.  Supp.  1909, 
p.  1149),  relating  to  interstate  commerce, 
in  no  way  affects  the  Pennsylvania  rule 
that  a  carrier  can  not  limit  the  amount 
of  his  liability  for  an  injury  caused  by 
his  own  negligence.  Blackburn  v.  Ad- 
ams  Exp.   Co.,  43   Pa.  Super.   Ct.  276. 
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limitations  of  liability  of  carriers  for  interstate  shipments  in  the  absence  of  leg- 
islation by  congress.''^ 

Liability  as  to  Emigrant  Movables. — The  designation  of  a  typewriter,  dic- 
tionary, wearing  apparel,  trunk,  and  personal  effects  as  emigrant  movables  was 
not  a  violation  of  the  Interstate  Commerce  Act  and  that  act  does  not  prevent  the 
state  from  enforcing  its  regulations,  against  limitation  of  liability  by  carriers.*" 

Shipment  of  Live  Stock. — The  right  of  a  state  to  refuse  to  enforce  a  special 
live  stock  shipping  contract  limiting  the  liability  of  a  carrier,  made  in  a  foreign 
state,  is  not  affected  by  the  Interstate  Commerce  Act.*^ 

For  Personal  Injuries. — A  state  statute  providing  that  no  contract  or  regu- 
lation shall  exempt  any  corporation  carrying  persons  or  property  by  rail  from  its 
liability  as  a  common  carrier  is  not  void  as  an  attempt  to  regulate  interstate  com- 
merce, as  applied  to  a  contract  of  interstate  transportation,  whereby  the  carrier 
attempts  to  limit  its  liability  for  personal  injuries  resulting  from  the  negligence 
of  its  servants  to  the  sum  of  five  hundred  dollarg.^^ 

Duty  to  Trace  Goods  as  Condition  of  Exemption. — The  provision  of  the 
South  Carolina  Code  in  so  far  as  it  imposes  on  a  common  carrier  the  duty  to 
trace  shipments  as  a  condition  of  exemption  from  liability  for  loss,  is  not  uncon- 
stitutional, as  a  violation  of  the  interstate  commerce  clause  of  the  federal  con- 
stitution. ^^ 

Valuation  in  Bill  of  Lading. — The  Interstate  Commerce  Act  does  not  pre- 
vent enforcement  of  a  railroad  company's  liability  for  the  full  value  of  goods 
damaged  in  interstate  carriage,  notwithstanding  a  valuation  clause  in  the  bill  of 
lading.** 

Liability  beyond  Carrier's  Own  Lines. — Although  an  attempt  on  the  part 
of  a  state  to  prohibit  a  carrier,  as  to  interstate  shipments,  from  limiting  its  lia- 
bility to  its  own  lines,  would  be  a  regulation  of  interstate  commerce  and  therefore 
void,  yet  it  is  within  the  power  of  the  states  to  legislate  as  to  the  form  of  con- 
tracts limiting  a  carrier's  liability  to  its  own  lines,  even  as  to  contracts  for  inter- 
state transportation. *5  It  is  within  the  power  of  the  state,  even  as  to  interstate 
shipments,  to  establish  a  rule  of  evidence  ordaining  the  character  of  proof  by 
which  a  carrier  may  show  that,  although  it  received  goods  for  transportation  be- 

79.  Agreements  as  to  valuation  of  a  carrier  for  full  damages,  notwithstand- 
property. — Robert  v.  Chicago,  etc.,  R.  ing  a  valuation  clause  in  the  bill  of  lad- 
Co.,  148  Mo.  App.  96,  127  S.  W.  925.  ing.     Pace  Mule  Co.  v.  Seaboard,  etc.,  R. 

80.  LiabUity  as  to  emigrant  movables.  Co.,  160  N.  C.  215,  76  S.  E.  513;  Herring 
—O'Connor  v.  Great  Northern  R.  Co.,  "V-  Atlantic,  etc.,  R.  Co.,  160  N.  C.  252, 
118  Minn.  223,  136  N.  W.  743.  76   S.    E.   627. 

81.  Shipment  of  live  stock.-Louisville,  ,,f^<;\/"r  P^'  '"^I'/'c; '^^^' iLl'  ^*  ooqI' 
€tc.,  R.  Co.  V.  Smith,  123  Tenn.  678,  134  ^93  (U.  S.  Comp.  St.  Supp.  1907,  p.  909), 
■^    W    S6fi  provides    that    any    common    carrier    re- 

■  ,  .    .     .  -.    ,  ceiving  property   for   interstate   transpor- 

82.  For  personal  mjunes.— Judgment  63  tatj^n  ghall  issue  a  bill  of  lading  and 
N.  W.  692,  95  Iowa  260,  28  L.  R.  A.  718,  ^e  liable  to  the  lawful  holder  thereof 
-affirmed  in  Chicago,  etc.,  R.  Co.  v.  Solan,  for  any  damage  caused  by  any  carrier, 
18  S.  Ct.  289,  169  U.  S.  133,  42  L.  Ed.  ^^j  jjq  contract  or  regulation  shall  ex- 
*88.                                                                _  empt  such  carrier  from  such  liability,  and 

83.  Duty  to  trace  goods  as  condition  of  nothing  herein  shall  deprive  the  holder 
•exemption.— Winslow  Bros.  &  Co.  v.  At-  ^f  the  bill  of  lading  of  any  right  of  ac- 
lantic,  etc.,  R.  Co.,  79  S.  C.  344,  60  S.  tion  under  existing  laws.  Held  that,  even 
E.    709.  if  Congress  had  legislated  on  the  question 

84.  Valuation  in  bill  of  lading. — Pace  of  the  right  of  a  carrier  to  exempt  itself 
Mule  Co.  V.  Seaboard,  etc.,  R.  Co.,  160  from  liability  for  negligence,  a  right  of 
N.  C.  215,  76  S.  E.  513;  Herring  v.  At-  action  for  damages  for  the  full  value  of 
lantic,  etc.,  R.  Co.,  160  N.  C.  252,  76  S.  the  freight  injured,  notwithstanding  a 
E.  537.  valuation    clause    in    the    bill     of     lading, 

Act  June  29,  1906,  c.  3591,  34  Stat.  593,  could    be    enforced    in    the    state    courts, 

I  7  (U.  S.  Comp.  St.  Supp.  1907,  p.  909),  having  been  reserved  by  the  statute.    Pace 

continuing    any    existing    right    of    action  Mule  Co.  v.  Seaboard,  etc.,  R.  Co.,  160  N. 

of  a  holder  of  a  bill  of  lading  under  ex-  C.   215,   76_S.  _E.   513. 

isting  laws,  preserved  for  enforcement  in  85.  Prohibiting  limitation  of  liability  to 

the  state  courts  a  right  of  action  against  own  lines. — Richmond,  etc.,  R.  Co.  v.  Pat- 
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yond  its  own  line,  nevertheless,  by  agreement,  its  liability  was  limited  to  its  own 
line.s^  Where  a  carrier  has  the  right  to  make  a  contract  with  the  shipper,  to  limit 
its  liability  as  a  carrier,  to  damage  or  loss  occurring  on  its  own  line,  the  imposi- 
tion, by  a  state  statute,  upon  the  initial  or  any  connecting  carrier,  in  case  of  the 
loss,  damage  or  destruction  of  freight,  of  the  duty  of  tracing  the  freight  and  in- 
forming the  shipper,  in  writing,  when,  where,  how  and  by  which  carrier  the 
freight  was  lost,  damaged  or  destroyed,  and  of  giving  the  names  of  the  parties 
and  their  official  position,  if  any,  by  whom  the  truth  of  the  facts  set  out  in  the 
information  can  be  established  is,  when  applied  to  an  interstate  shipment  of 
freight,  an  interference  with  and  a  regulation  of  interstate  commerce,  and  there- 
fore void.*'' 

Each.  Road  Liable  on  Own  Line  Only. — The  Georgia  Code  provides  that 
when  there  are  several  connecting  railroads  under  different  companies,  and  goods 
are  intended  to  be  transported  over  more  than  one  railroad,  each  company  shall 
be  responsible  only  to  its  own  terminus  and  until  delivery  to  its  connecting  road, 
that  the  last  company  which  has  received  the  goods  as  in  good  order  shall  be  re- 
sponsible to  the  consignee  for  any  damage,  and  that  such  companies  shall  settle 
among  themselves  the  question  of  ultimate  responsibility.  Such  section  did  not 
violate  United  States  constitution  conferring  on  congress  power  to  regulate  in- 
terstate commerce.** 

Penalizing  Delay  in  Settlement  of  Claims. — A  state  law  which  penalizes 
failure  to  adjust  and  pay  within  a  specified  time  claims  for  loss  or  damage  to 
goods  by  carriers  while  in  their  possession  is  not  an  unlawful  interference  with 
interstate  commerce,  even  as  applied  to  an  interstate  shipment.  In  so  far  as  it 
may  affect  interstate  commerce,  it  is  an  aid  thereto  by  its  tendency  to  promote 
safe  and  prompt  delivery  of  goods,  or  its  legal  equivalent,  prompt  settlement  of 
proper  claims  for  damages.*® 

§  3901.  Regulating  Liability  for  Delay. — The  statute  subjecting  rail- 
roads to  penalties  for  delay  in  shipment  of  freight  within  the  state  is  not  a  bur- 

terson  Tobacco  Co.,  169  U.  S.  311,  43  L.  ing  statute  of  Georgia  (Ga.  Code  1895,  §§ 
Ed.  759,  18  S.  Ct.  335;  Missouri,  etc.,  R.  3317,  2318),  imposing  such  duty  on  corn- 
Co.  V.  McCann,  174  U.  S.  580,  43  L-  Ed.  mon  carrier,  void  as  to  shipment  made 
1093,  19  S.  Ct.  755.  from  points  in  Georgia  to  other  states. 
Qusere,  whether  a  state  would  have  the  See,  also,  Houston,  etc.,  R.  Co.  v.  Mayes, 
right,  with  regard  to  interstate  commerce,  201  U.  S.321,  50  L.  Ed.  772,  26  S.  Ct.  491. 
to  prohibit  a  carrier  from  making  a  con-  88.  Each  road  liable  on  own  line  only. — 
tract  with  the  shipper  to  limit  its  liability  Civ.  Code  1895,  §  2298.  Kavanaugh  &  Co. 
.as  a  carrier  to  damage  or  loss  occurring  v.  Southern  R.  Co.,  47  S.  E.  526,  120 
on  its  own  line.     Central,  etc.,  R.  Co.  v.  Ga.   62. 

Murphey,  196  U.  S.  194,  49  ly.  Ed.  444,  25  89.  Penalizing  the  failure  to  adjust  and 

S.  Ct.  218.  pay    within    a    specified    time    claims    for 

86.  Proof  of  contract  limiting  liability.  loss  or  damage,  as  is  done  by  Act  S.  C. 
— The  statute  of  Virginia,  Code  1887,  §  Feb.  23,  1903  (34  St.  at  Large,  p.  81), 
1395,  regulating  the  liability  of  carriers  §  2,  does  not  unlawfully  interfere  with 
beyond  their  own  lines,  held  to  be  a  valid  interstate  commerce,  even  as  applied  to 
regulation  even  as  applied  to  interstate  shipments  from  without  the  state,  where 
shipments.  Richmond,  etc.,  R.  Co.  v.  the  statute  is  construed  by  the  state 
Patterson  Tobacco  Co.,  169  U.  S.  311,  courts  as  affecting  only  the  liability  of 
42  L.  Ed.  759,  18  S.  Ct.  335,  followed  in  carriers  doing  business  in  the  state,  for 
Missouri,  etc.,  R.  Co.  v.  McCann,  174  U.  property  lost  or  damaged  while  in  their 
S.  580,  43  L.  Ed.  1093,  19  S.  Ct.  755.  See,  possession.  Atlantic,  etc.,  R.  Co.  v. 
also,  Lake  Shore,  etc.,  R.  Co.  v.  Ohio,  173  Mazursky,  216  U.  S.  122,  54  L.  Ed.  411, 
U.  S.  385,  43  L.  Ed.  702,  19  S.  Ct.  465;  30  S.  Ct.  378,  affirming  judgments. 
■Central,  etc.,  R.  Co.  v.  Murphey,  196  U.  Charles  v.  Atlantic,  etc.,  R.  Co.,  78  S.  C. 
S.  194,  49  L.  Ed.  444,  35  S.  Ct.  218;  36,  58  S.  E.  927,'  135  Am.  St.  Rep.  762; 
Cleveland,  etc.,  R.  Co.  v.  Illinois,  177  U.  McTeer  v.  Southern  Exp.  Co.  (S.  C),  58  S. 
S.  514,  44  L.  Ed.  868,  20  S.  Ct.  723.  E.  930;  Mazursky  v.  Atlantic,  etc.,  R.  Co. 

87.  Requiring  carrier  to  trace  freight  (S.  C),  58  S.  E.  931;  Von  Lehe  v.  At- 
and  notify  shipper  where  loss  occurred. —  lantic,  etc.,  R.  Co.,  78  S.  C.  168,  59  S. 
Central,   etc.,  R.   Co.  v.  Murphey,   196  U.  E.   1135. 

S.  194,  49  L.  Ed.  444,  35  S.  Ct.  218,  hold- 
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den  on  interstate  commerce,  though  railroads  are  liable  for  those  delays  in  inter- 
state shipments  which  occur  wholly  within  the  state,  as  the  statute  instead  of 
creating  a  burden,  aids  such  commerce  by  seeking  to  compel  performance  by  the 
carrier  of  its  duty  to  deliver  freight  with  reasonable  diligence.^" 

§  3902.  System  of  Bookkeeping. — Since  bookkeeping  by  railroads  en- 
gaged in  both  interstate  and  intrastate  commerce  does  not  of  itself  constitute  com- 
merce, the  delegation  to  congress  of  the  exclusive  right  to  regulate  interstate  com- 
merce does  not  preclude  the  state  from  prescribing  a  system  of  bookkeeping  to  be 
followed  by  railroads  within  the  state  for  the  purpose  of  apportioning  expenses 
between  freight  and  passenger  traffic,  and  between  intrastate  and  interstate  com- 
merce, to  afford  a  basis  for  the  establishment  of  intrastate  rights.®^ 

§  3903.  Reports. — Section  6  of  the  Railroad  and  Warehouse  Commission 
Act  of  Illinois  requiring  every  railroad  company  "incorporated  or  doing  business 
in  the  state,  or  which  shall  hereafter  become  inc6rporated  or  do  business  under 
any  general  or  special  law  in  the  state,"  to  report  before  a  certain  day  in  each 
year  to  the  commissioners  as  to  the  affairs  of  the  corporation  with  respect  to  cer- 
tain subjects,  which  are  designated,  is  not  void  under  the  commerce  clause  of  the 
federal  Constitution;  and  this,  notwithstanding  Interstate  Commerce  Law  1887 
which  requires  a  report  to  the  interstate  commerce  commission  substantially  the 
same  as  required  by  §  6.^^ 

§  3904.  Regulations  as  to  Crossings. — Under  a  Code  provision,  requir- 
ing railroad  companies  to  sound  a  whistle  before  a  railroad  crossing  is  reached, 
a  railroad  company,  though  engaged  in  interstate  commerce  and  in  conveying 
the  mails,  can  not  escape  liability  for  disobeying  the  statute,  though  the  whistle 
was  out  of  order  through  no  negligence  of  the  company,  and  to  have  procured 
another  would  have  delayed  the  train,  as  such  provision  is  a  valid  police  regula- 
tion, and  its  enforcement  does  not  interfere  with  interstate  commerce.^^ 

Electric  Lights. — Where  a  railroad  was  built  by  the  authority  of  the  state, 
the  company,  whether  an  interstate  carrier  or  otherwise,  must,  so  long  as  congress 
does  not  interfere,  submit  to  reasonable  local  regulations  in  the  use  of  its  prop- 
erty, and  a  municipal  ordinance  requiring  it  to  maintain  electric  lights  where  its 
tracks  intersect  streets  is  not  invalid  as  an  interference  with  interstate  com- 
merce.^* 

90.  Liability  for  delay. — Traynham  v.  to  enable  the  state  to  apportion  ex- 
Charleston,  etc.,  R.  Co.  (S.  C),  71  S.  E.  penses  between  freight  and  passenger  traf- 
813.  fie     and    interstate    and    intrastate    com- 

The  rule  of  the  railroad  commissioners  merce,  so  as  to  afford  a  basis  for  the  es- 

making   a    carrier    liable   to    a   shipper   in  tablishment  of  intrastate  rates.     Railroad 

the  sum  of  $1  for  each  day  a  headed  car  Comm.  v.  Texas,   etc.,  R.   Co.    (Tex.  Civ. 

is    detained   has   no    application    to    inter-  App.),   140   S.   W.   839. 

state   commerce,   and   can   not   legally  be  92.    Reports. — People    v.    Chicago,    etc., 

so   applied    as   to   directly   and   materially  R.   Co.,  223   111.  581,  79   N.  E.   144,  7  Am. 

burden  it.     State  v.  Atlantic,  etc.,  R.  Co.,  &   Eng.   Ann.   Cas.   1. 

56   Fla.   617,   47   So.   969,   33  L.   R.   A.,   N.  93.     As     to      crossings.  —  Willfong     v. 

S.,  639.  Omaha,    etc.,    R.    Co.,    116    Iowa    548,    90 

91.  System    of    bookkeeping. — Railroad  N.   W.   358. 

Comm.  V.  Texas,  etc.,  R.  Co.  (Tex.  Civ.  A  state  may  regulate,  at  least,  in  the 
App.),  140  S.  W.  829.  absence  of  congressional  action  upon  the 
Act  Feb.  25,  1909,  c.  193,  35  Stat.  648  same  subject-matter,  the  manner  in  which 
(U.  S.  Comp.  St.  Supp.  1909,  p.  1165),  de-  interstate  trains  shall  approach  dangerous 
daring  that  it  shall  be  unlawful  for  car-  crossings,  the  signals  which  shall  be 
riers  engaged  in  interstate  commerce  to  required  under  such  circumstances.  South- 
keep  any  other  accounts,  records,  or  ern  R.  Co.  v.  King,  317  U.  S.  524,  54  L. 
memoranda  than  those  prescribed  by  the  Ed.  868,  30  S.  Ct.  594,  affirming  judgment 
interstate  commerce  commission  does  not  87  C.  C.  A.  284,  160  Fed.  332. 
prevent  the  states  from  prescribing  addi-  94.  Electric  lights. — Pittsburgh,  etc.,  R. 
tions  to  the  system  specified  by  the  in-  Co.  v.  Hartford  City,  170  Ind.  674,  83  N. 
terstate  commerce  commission  to  supply  E.  787,  85  N.  E.  362,  30  L.  R.  A.,  N.  S., 
deficiencies  therein  in  so  far  as  necessary  461. 
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Checking  Speed. — A  state  law  requiring  locomotive  engines  to  simultaneously 
check  and  keep  the  speed  of  their  trains  so  as  to  stop  in  time  should  any  person 
or  thing  be  crossing  the  track  on  said  road  at  a  public  road  crossing,  was  not  in- 
valid in  so  far  as  it  applied  to  trains  engaged  in  interstate  commerce,  as  an  in- 
valid regulation  thereof  by  the  street,  but  was  within  the  state's  police  power  to 
provide  regulations  for  public  safety.^^ 

§  3905.  As  to  Liability  of  Officers  and  Agents. — A  state  law  which  in 
substance  provides  that  any  person  and  any  officer  or  agent  of  any  corporation  or 
company  who  shall  deliver  property  for  transportation  to  any  common  carrier  and 
shall  knowingly  and  willfully,  by  false  billing,  false  representation  of  the  con- 
tents of  the  shipment,  or  false  report  or  weight,  obtain  transportation  for  such 
property  at  less  than  the  regular  rates,  shall  be  deemed  guilty  of  fraud  and 
subject  to  a  fine,  is  not  unconstitutional  because  in  conflict  with  the  Interstate 
Commerce  Act.®^ 

§  3906.  Street  and  Electric  Railways. — A  city  ordinance  permitting  a 
street  railroad  company  engaged  in  interstate  commerce  under  franchises  granted 
by  the  city  to  make  discrimination  in  rates  in  favor  of  residents  of  the  city 
against  residents  of  another  state  is  unconstitutional,  because  it  conflicts  with  the 
interstate  commerce  clause  of  the  federal  constitution. ^"^  Regulation  by  a  mu- 
nicipality of  a  street  railway  operated  by  a  state  corporation  and  which  carried 
passengers  only  to  the  state  line  where  they  were  delivered  to  a  foreign  corpora- 
tion, is  not  an  interference  with  interstate  commerce.^^  In  granting  the  right  to 
appropriate  waters  of  a  running  stream  for  power  purposes,  a  limitation  pre- 
venting the  transmission  or  use  of  the  power  beyond  the  confines  of  the  state  does 
not  violate  the  federal  constitution  as  interfering  with  interstate  commerce. ^^ 

§  3907.  Express  Companies. — As  it  is  the  general  duty  of  a  carrier  by 
express  to  deliver  parcels  received  by  it  to  the  consignee  at  his  residence  or  place 
of  business,  a  statute  of  a  state  requiring  express  companies  to  deliver  express 
matters  "to  persons  to  whom  the  same  is  directed"  within  the  limits  of  cities  hav- 
ing a  specified  population,  merely  requires  the  carrier,  under  compulsion  of  a 
penalty,  to  observe  its  general  duty,  and  is  not  invalid  as  an  attempt  to  regulate 
interstate  commerce.'^ 

95.  Checking  speed. — Southern  R.  Co.  weight,  *  *  *  obtain  transportation 
V.  King,  87  C.  C.  A.  284,  160  Fed.  333.  for  such  property  at  less   than   the  regu- 

Civ.  Code  1895,  §  3223,  requiring  an  en-  lar  rates  then  established,  *  *  *  shall 
gineer  to  check  the  speed  of  his  locomo-  be  deemed  guilty  of  fraud,  *  *  *  and 
tive  on  approaching  a  public  crossing  so  shall,  upon  conviction,  *  *  *  be  sub- 
as  to  stop  in  time  should  any  person  be  ject  for  each  offense  to  a  fine.  *  *  *" 
crossing,  is  not,  as  to  a  railroad  com-  Va.  Code  1904,  §  1294c,  cl.  10,  is  practi- 
pany  doing  an  interstate  business,  vio-  cally  identical  with  the  above,  except  that 
lative  of  the  constitution  of  the  United  the  punishment  prescribed  by  it  is  less 
States,  art.  1,  §  8,  as  being  a  regulation  severe  than  that  imposed  by  the  federal 
of  interstate  commerce,  but  is  a  valid  ex-  statute.  Held,  that  the  state  law  is  not 
ercise  of  the  police  power  of  the  state.  unconstitutional,  as  in  conflict  with  the 
Southern  R.  Co.  v.  Grizzle,  131  Ga.  387,  provisions  of  the  federal  law.  Adams 
62  S.   E.  177.  Exp.  Co.  V.  Charlottesville  Woolen  Mills, 

96.  As     to    liability     of    officers     and  109  Va.  1,  63  S.  E.  8. 

agents. — Interstate    Commerce   Acts   Feb.  97.   Street  and  electric  railways. — State 

4,  1887,  c.  104,  §  10,  34  Stat.  382,  amended  v.   Omaha,  etc..   Bridge   Co.,   113   Iowa  30, 

by  Act  March  2,  1889,  c.  383,  §  2,  25  Stat.  84   N.   W.   983,   53   L.   R.   A.   315,   86   Am. 

857    (U.    S.    Comp.    St.    1901,    1,    p.    3160),  St.   Rep.   357. 

provides   that    "any  person  and  any   offi-  98.    South    Covington,    etc.,    R.    Co.    v. 

cer  or  agent  of  any  corporation  or  com-  Covington,    146   Ky.   592,   143   S.   W.   28. 

pany  who  shall  deliver  property  for  trans-  99.   Kirk   v.    State    Board,    90   Neb.    637, 

portation  to  any  common  carrier,     *    *     *  134   jj-^   -y^    iq^j 

and  shall  knowingly  and  willfully,  by  false  1.  Express  companies. — Burns'  Ann.  St. 

billing,    false    representation    of    the    con-  3  901,  §  3313a;  United  States   Exp.   Co.  v. 

tents   of  the  package,   or  false  report   or  State,  164  Ind.  196,  73  N.  E.  101. 
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Discriminations. — A  state  statute  prohibiting  unjust  discrimination  by  any 
express  company  against  any  other  company  engaged  in  the  same  business,  and 
prescribing  a  penalty  for  its  violation,  recoverable  by  the  state,  is  not  invalid  as 
an  interference  with  interstate  commerce. ^  A  state  law  provides  that  express 
companies  shall  grant  to  all  consignors,  including  other  responsible  express  com- 
panies as  consignors,  equal  terms  and  accommodations  in  the  carriage  and  con- 
tinuance of  carriage  of  goods,  and  prohibits  them  from  granting  to  any  one  car- 
rier any  privileges  or  accommodations  not  granted  to  all  others,  and  provides 
that  any  carrier  failing  to  comply  with  the  statute  may  be  convicted  in  a  prosecu- 
tion brought  by  the  state,  that  it  shall  be  liable  in  a  civil  action  for  damages,  and 
that  any  person  injured  by  such  violation  shall  have  a  remedy  by  injunction. 
The  statute  is  not  an  attempt  to  regulate  interstate  commerce.^ 

Delivery  of  Goods. — The  Act  of  1901  of  Alabama  imposing  a  penalty  on  an 
express  company  refusing  to  deliver  express  matter,  is  not  merely  in  aid  of  the 
common  law  requiring  carriers  of  goods  to  make  personal  delivery  and  if  the  act 
were  so  construed  as  applied  to  interstate  shipments,  it  would  be  a  regulation 
of  interstate  commerce  and  in  conflict  with  the  power  of  regulation  reposed  in 
the  interstate  commerce  commission.* 

Regulation  of  Use  of  Streets. — That  the  delivery  wagons  of  express  com- 
panies operating  in  New  York  and  using  the  public  streets  were  engaged  in  in- 
terstate commerce  did  not  make  them  immune  from  the  operation  of  general  or- 
dinances adopted  under  greater  New  York  charter  granting  to  the  board  of  al- 
dermen power  to  regulate  the  use  of  the  streets  for  animals,  vehicles,  etc.,  and  to 
make  all  such  regulations  with  reference  to  the  running  of  stages,  trucks,  and 
cars  as  might  be  necessary  for  the  convenient  use  and  accommodation  of  the 
streets,  etc.^ 

Between  Intrastate  Points. — Carriage  of  shipments  by  an  express  com- 
pany from  one  point  in  the  state  to  another  point  in  the  state  does  not  constitute 
interstate  commerce,  even  where  the  shipments  are  forwarded  over  a  line  of  rail- 
road that  for  a  part  of  its  route  lies  outside  the  state.® 

Requiring  Bond  of  Express  Drivers. — Code  of  ordinances  of  New  York, 
requiring  a  bond  of  express  drivers  for  each  licensed  vehicle,  conditioned  for  the 
safe  and  prompt  delivery  of  all  packages,  parcels,  and  other  articles,  was  a  le- 
gitimate exercise  of  the  city's  police  power  and  applicable  to  wagons  of  express 
companies  engaged  in  interstate  commerce.''' 

§  3908.     Sleeping  Cars. — ^A  state  law  applicable  only  to  intrastate  com- 

2.  Discriminations. — Acts  1901,  p.  149  (Act  Feb.  4,  1887,  c.  104,  §  6,  24  Stat.  380 
(Burns'  Rev.  St.  1901,  §  3313b  et  seq.) ;  [U.  S.  Comp.  St.  1901,  p.  3156]),  as 
Adams  Exp.  Co.  v.  State,  161  Ind.  328,  amended  by  the  Railroad  Act  (Act  June 
67    N.    E.   1033.  39,   1906,   c.   3591,   §   3,   34   Stat.   586    [U.   S. 

3.  Acts  1901,  p.  149,  c.  93  (Burns'  Ann.  Comp.  St.  Supp.  1907,  p.  899]),  forbidding 
St.  1901,  §§  3312b,  3313e) ;  American  Exp.  carriers  to  give  any  unreasonable  prefer- 
Co.  V.  Southern  Indiana  Exp.  Co.,  167  ence  or  advantage  to  any  shipper  or  lo- 
Ind.  393,  78  N.  E.  1021;  American  Exp.  cality,  since  any  state  statute  which  im- 
Co.  V.  State,  167  Ind.  707,  79  N.  E.  353.  poses    a    local     burden     of   transportation 

4.  Delivery  of  goods. — Rehearing,  85  N.  which  in  its  operation  would  require  the 
E.  337,  denied  in  State  v.  Railroad  Comm.,  carrier  to  adjust  his  interstate  rate  with 
171  Ind.  138,  85  N.  E.  966,  19  L.  R.  A.,  reference  thereto  amounts  to  an  at- 
N.   S.,  93.  tempted     regulation     of     interstate     com- 

Acts  1901,  p.  97,  c.  62   (Burns'  Ann.  St.  merce,  and  is  void  as  to  such  transactions. 

1901,  §  3312a),  imposing  a  penalty  on  an  Rehearing,  85   N.   E.   337,  denied  in  State 

express   company   refusing   to   deliver   ex-  v.  Railroad  Comm.,  171  Ind.  138,  85  N.  E. 

press  matter,  is  not  merely  in  aid  of  the  966,  19  L.  R.  A.,  N.  S.,  93. 

common  law  requiring  carriers  of  goods  5.  Regulation  of  use  of  streets. — Barrett 

to  make  personal  delivery,  and,  if  the  act  v.   New  York,   183   Fed.   793. 

were  so  construed,  the  fact  that  the   ex-  6.   Between  intrastate  points. — State   v. 

press    companies    might    cast   upon   inter-  United    States    Exp.    Co.,    114    Minn.   346, 

state    traffic   the    expense    of   burdensome  131  N.  'W.  489,  37  L.  R.  A.,  N.  S.,  1137. 

free   deliveries  would  operate  to  suspend  7.  Requiring  bond  of  express  drivers. — 

it  in  view  of  the  Interstate  Commerce  Act  Barrett  v.  New  York,  189  Fed.  368. 
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merce,  requiring  the  upper  berth  in  a  sleeping  car  to  be  kept  closed  till  engaged 
or  occupied,  when  the  lower  berth  is  engaged  and  occupied,  is  not  an  interfer- 
ence with  interstate  commerce  carried  on  in  cars  doing  both  intrastate  and  inter- 
tate  business.*  Notwithstanding  the  regulation  by  the  interstate  commerce  com- 
mission of  the  rates  for  sleeping  car  berths  in  interstate  traffic,  Laws  1911,  c. 
272,  applicable  only  to  intrastate  commerce,  requiring  the  upper  berth  in  a  sleep- 
ing car  to  be  kept  closed  till  engaged  or  occupied,  when  the  lower  berth  is  en- 
gaged or  occupied,  does  not  conflict  with  the  Interstate  Commerce  Act.^ 

§  3909.  Warehouses  and  Elevators. — Where  grain  warehouses  and  ele- 
vators are  situated  and  their  business  is  carried  on  exclusively  within  a.'  state, 
the  state  may,  as  a  matter  of  domestic  concern,  prescribe  regulations  for  them, 
notwithstanding  they  are  used  as  instruments  by  those  engaged  in  interstate,  as 
well  as  intrastate,  commerce ;  and,  until  congress  acts  in  reference  to  their  inter- 
state relations,  such  regulations  can  be  enforced,  even  though  they  indirectly 
operate  upon  commerce. beyond  the  immediate  jurisdiction  of  the  state. i*'     The 


8.  Sleeping  cars. — State  v.  Chicago,  etc., 
R.    Co.,    152   Wis.   341,   140   N.   W.   70. 

9.  State  V.  Chicago,  etc.,  R.  Co.,  152 
Wis.    341,    140    N.    W.    70. 

10.  Regulation  of  warehouses  and  ele- 
vators— In  general. — Munn  v.  Illinois,  94 
U.  S.  113,  24  L.  Ed.  77  ;■  Budd  v.  New 
York,  143  U.  S.  517,  36  L.  Ed.  247,  12  S. 
Ct.  468;  Brass  v.  Stoeser,  153  U.  S.  391, 
38  L.  Ed.  757,  14  S.  Ct.  857;  Cargill  Co. 
V.  Minnesota,  180  U.  S.  452,  45  L.  Ed. 
619,  21  S.  Ct.  423.  See,  also,  Covington, 
etc..  Bridge  Co.  v.  Kentucky,  154  U.  S. 
204,  38  L.  Ed.  962,  14  S.  Ct.  1087;  Wa- 
bash, etc.,  R.  Co.  V.  Illinois,  118  U.  S.  557, 
30   E.   Ed.   344,   7   S.    Ct.   4. 

Particular  regulations. — The  statute  of 
Minnesota  (Gen.  Laws  of  Minn.  1895,  ch. 
148,  §§  1,  2)  requiring  a  license,  and  the 
payment  of  a  fee  therefor,  for  the  privi- 
lege of  engaging  in  the  business  of  re- 
ceiving, storing  and  shipping  grain  at 
public  elevators  and  warehouses  in  the 
state,  is  not  a  regulation  of  interstate 
commerce  in  violation  of  the  constitution, 
from  the  fact  that  grain  so  received  or 
stored  is  to  be  shipped  out  of  the  state. 
Cargill  Co.  V.  Minnesota,  180  U.  S.  452, 
45  L.   Ed.  619,  21  S.   Ct.  423. 

Statute  of  Illinois. — A  state  can,  under 
the  limitations  upon  the  legislative  power 
of  the  states  imposed  by  the  constitution 
of  the  United  States,  fix  by  law  the  maxi- 
mum of  charges  of  public  elevators  and 
warehouses  used  for  the  reception,  stor- 
age and  delivery  of  grain,  and  the  statute 
of  Illinois  of  April  25,  1871,  regulating 
public  warehouses  and  the  warehousing 
and  inspection  of  grain,  and  giving  efifect 
to  article  13  of  the  constitution  of  the 
state,  which  provides  that  those  who  con- 
duct such  public  warehouses  and  eleva- 
tors located  in  cities  containing  not  less 
than  one  hundred  thousand  inhabitants 
shall  procure  licenses  and  shall  give  bond 
conditioned  for  compliance  with  the  law, 
and  which  prescribes  maximum  rates  of 
charges  for  storing  and  handling  grain, 
and  declares  certain  penalties  for  the  fail- 


ure to  procure  licenses,  is  not  repugnant 
to  the  provision  of  the  constitution  of 
the  United  States  which  confers  upon 
congress  the  power  to  regulate  commerce 
with  foreign  nations  and  among  the  sev- 
eral states.  Munn  v.  Illinois,  94  U.  S. 
113,  24  L.  Ed.  77,  followed  in  Budd  v. 
New  York,  143  U.  S.  517,  36  L.  Ed.  347; 
13  S.  Ct.  468;  Brass  v.  Stoeser,  153  U.  S. 
391,   38   L.   Ed.   757,    14   S.    Ct.   857. 

The  question  of  the  power  of  the  states 
to  lay  down  a  scale  of  charges,  as  dis- 
tinguished from  their  power  to  impose 
taxes,  was  first  squarely  presented  to  the 
court  in  Munn  v.  Illinois,  94  U.  S.  113, 
24  L.  Ed.  77,  in  which  a  power  was  con- 
ceded to  the  state  to  prescribe  regula- 
tions and  fix  the  charges  of  elevators  used 
for  the  reception,  storage,  and  delivery  of 
grain,  notwithstanding  such  elevators 
were  used  for  the  storage  of  grain  des- 
tined for  other  states.  Covington,  etc.. 
Bridge  Co.  v.  Kentucky,  154  U.  S.  204,  38 
L.   Ed.  962,   14   S.   Ct.   1087. 

The  statute  of  New  York  of  June  9, 
1888,  ch.  581,  regulating  the  fees  and 
charges  for  elevating,  trimming,  receiving, 
weighing,  and  discharging  grain  by  means 
of  floating  and  stationary  elevators  and 
warehouses  in  this  state,  whereby  maxi- 
mum charges  were  fixed  for  elevating,  re- 
ceiving, weighing,  and  discharging  grain, 
when  the  business  was  carried  on  in  a 
city  containing  130,000  inhabitants  or  up- 
wards imposing  penalties  for  disregard  of 
the  provisions  of  the  statute,  is  not  in- 
valid as  a  regulation  of  interstate  com- 
merce. The  court  said:  "So  far  as  the 
statute  in  question  is  a  regulation  of  com- 
merce, it  is  a  regulation  of  commerce 
only  on  the  waters  of  the  state,  of  New 
York.  It  operates  only  within  the  limits 
of  that  state,  and  is  no  more  obnoxious 
as  a  regulation  of  interstate  commerce 
than  was  the  statute  of  Illinois  in  respect 
to  warehouses,  in  Munn  v.  Illinois.  It  is 
of  the  same  character  with  navigation 
laws  in  respect  to  navigation  within  the 
state,  and  laws  regulating  wharfage  rates 
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authority  to  make  such  requirements  and  regulations  is  to  be  referred  to  the  gen- 
eral power  of  the  state  to  adopt  such  regulations  as  are  appropriate  to  protect  the 
people  in  the  enjoyment  of  their  relative  rights  and  privileges,  and  to  guard  them 
against  fraud  and  imposition.  It  is  a  proper  exercise  of  the  police  power  of  the 
state." 

Allowance  to  Shipper  for  Elevation  of  Grain. — The  allowance  by  railroad 
companies  of  certain  charges  as  elevator  charges  to  terminal  elevators  on  ship- 
ments of  grain  from  points  in  the  state  to  points  without  the  state  is  an  incident 
of  interstate  commerce,  and  the  state  supreme  court  has  no  jurisdiction  to  limit 
or  control  the  same.^^ 

§  3910.  Packing  Houses. — An  ordinance  creating  a  packing  house  in- 
spector, whose  duty  it  is  to  inspect  all  meats  shipped  into  the  city  or  brought  from 
outside  the  county,  and  requiring  him  to  visit  all  packing  houses  daily  and  places 
of  importers  of  meat  stuff,  and  secure  their  bills  pf  lading  to  determine  whether 
the  shimpents  have  been  made  in  proper  time,  and  wh^her  cars  containing  such 
meat  have  been  properly  iced  during  transit,  and  imposing  upon  the  importers 
an  inspection  charge,  while  it  imposes  no  such  charge  on  others  engaged  in  like 
business,  is  invalid  as  an  unlawful  interference  with  interstate  commerce.^^ 

§  3911.  Wharves. — The  regulation  of  wharves  belongs  prima  facie,  and  in 
the  first  instance,  to  the  state  in  which  they  are  situated,  subject  to  the  power  of 
congress  to  assume  control  when  the  power  of  the  states  is  exercised  in  a  man- 
ner incompatible  with  the  interests  of  commerce.^* 

Regulation  of  Places  for  Landing. — A  municipal  ordinance  prescribing 
places  for  the  landing  of  different  classes  of  vessels,  and  placing  the  matter  un- 
der the  control  of  a  wharfmaster  or  other  officer,  whose  duty  it  shall  be  to  look 
after  it,  if  a  regulation  of  commerce  at  all,  comes  within  that  class  in  which  the 
states  may  prescribe  rules  until  congress  assumes  to  do  so.^^ 

Wharfage. — A  municipal  corporation,  owning  improved  wharves,  piers,  and 
other  artificial  means  which  it  maintains,  at  its  own  cost,  for  the  benefit  of  those 
engaged  in  commerce  upon  the  public  navigable  waters  of  the  United  States,  is 
not  prohibited  by  the  commerce  clause  of  the  constitution  of  the  United  States 

within  the  state,  and  other  kindred  laws."  U.   S.   391,   38   L.   Ed.   757,   14   S.   Ct.   857. 
Budd  V.  New  York,  143  U.  S.  517,   36  L.  n.  Source  of  authority.— Cargill  Co.  v. 
Ed.   247,   13    S.   Ct.   468.  Minnesota,   180   U.    S.   452,   45    L.   Ed.   619, 
The  statute   of   North   Dakota   regulat-  21  S.  Ct.  423;  Budd  v.  New  York,  143  U. 
ing    grain    warehouses    and    the    weighing  s.  517,  36  L.  Ed.  247,  12  S.  Ct.  468. 
and  handling  of  gram,  providing  that  all  ^2    Allowance  to  shipper  for  elevation 
elevators,   warehouses,    etc     m    the    state  ^^   grain.-State   v.   Omaha    Elevator   Co., 
erected   and   operated   for   the   purpose   of  ^^  ^^^    gg      ^^^  j^    y^    ^^^_ 
storing,    handling,    etc.,    gram    for    pront  t^     i  •        ,  .  o    /-. 
shall   be   deemed   public   warehouses,   and  J-^-  Pa^kmS  houses.— Armour  &   Co.  v. 
providing  that  the  person  operating  such  City    Council,    134    Ga.    178,   67   S.   E.   417, 
public  warehouse  or  elevator  shall  fine'  a  ^'^   L.   R.  A.,   N.   b.,   676. 
bond   with   good   and   sufficient   securities,           14.  Of  the  general  power  of  the  state  to 
conditioned    for   the   faithful   performance  regulate    wharves. — Cannon    v.    New    Or- 
of  duty  as  public  warehousemen,  and  pro-  leans  (U.  S.),  20  Wall.  577,  23  L.  Ed.  417; 
viding     a     maximum     schedule     rate     of  Packet  Co.  v.  St.  Louis,  100  U.  S.  423,  25 
charges  for  storing  and  handling  of  grain,  L.    Ed.   688;   Transportation   Co.   v.   Park- 
and  providing  that  the  grain  shall  be  kept  ersburg,  107  U.  S.  691,  27  L.  Ed.  584,  2  S. 
insured  at  the  expense  of  the  warehouse-  Ct.  732.     See,  also,  Morgan's,  etc..  Steam- 
men  for  the  benefit  of  the  owner,  is  sub-  ship    Co.    v.    Louisiana    Board,    118    U.    S. 
stantially    similar   to    the    statutes    of    the  455,  30  L.  Ed.  237,  6  S.  Ct.  1114;  Huse  v. 
state   of   Illinois   and   New   York   regulat-  Glover,  119  U.  S.  543,  30  L.  Ed.  487,  7  S. 
ing   the    affairs   of   grain   warehouses    and  Ct.    313;    Ouachita    Packet    Co.   v.    Aiken, 
elevators   within   those   states,   and   is   not  121  U.  S.  444,  30  L.  Ed.  976,  7  S.  Ct.  907; 
repugnant   to   the   clause   of  the   constitu-  Lindsay,  etc.,  Co.  v.  Mullen,  176  U.  S.  126, 
tion   of  the   United   States,  which   confers  44  L.  Ed.  400,  20  S.  Ct.  325. 
upon    congress    power    to    regulate    com-           15.   Regulation   of  places   for  landing. — 
merce    with    foreign    nations    and    among  Packet  Co.  v.  Catlettsburg,  105  U.  S.  559, 
the   several  states.     Brass  v.   Stoeser,   153  26  L.   Ed.  1169. 
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from  charging  and  collecting  from  parties  using  its  wharves  and  facilities  such 
reasonable  fees  as  will  fairly  remunerate  it  for  the  use  of  the  property.^® 

Reasonableness  as  Affected  by  the  Existence  of  a  Surplus  and  the  Dis- 
position of  the  Same. — Since  a  wharf  is  property,  and  wharfage  is  a  charge  or 
rent  for  its  temporary  use,  the  question  whether  the  owner  derives  more  or  less 
revenue  from  it,  or  whether  more  or  less  than  the  cost  of  building  and  maintain- 
ing it,  or  what  disposition  he  makes  of  such  revenue,  can  in  no  way  concern  those 
who  make  use  of  the  wharf  and  are  required  to  pay  the  regular  charge  therefor, 
provided,  always,  that  the  charges  are  reasonable  and  not  exorbitant." 

Rule  as  to  Reasonableness  Not  Applicable  to  Private  Wharves. — It  is 
undoubtedly  a  general  rule  of  law,  in  reference  to  all  public  wharves,  that  wharf- 
age must  be  reasonable,  but  a  private  wharf,  that  is,  a  wharf  which  the  owner  has 
construed  and  reserves  for  his  private  use,  is  not  subject  to  this  rule;  for,  if  any 
other  person  wishes  to  make  use  of  it  for  a  temporary  purpose,  the  parties  are 
at  liberty  to  make  their  own  bargain.  That  such  wharves  may  be  had  and 
owned,  even  on  a  navigable  river,  is  not  open  to  controversy. ^^ 

State  Must  Not  Discriminate  against  Interstate  Commerce,  in  the 
Matter  of  Charges. — Wharfage  fees  must  be  exacted  equally  from  all  those 
who  use  the  improved  wharves,  and  a  municipality  can  not,  by  exacting  discrimi- 
natory fees,  employ  the  property  it  thus  holds  for  public  use  so  as  to  hinder,  ob- 
struct, or  burden  interstate  commerce  in  the  interest  of  the  wholly  internal  com- 
merce of  the  state.  Therefore  an  ordinance  whereunder  vessels  laden  with  the 
products  of  other  states  are  required  to  pay  for  the  use  of  the  public  wharves  of 
a  city,  fees  which  are  not  exacted  from  vessels  landing  thereat  with  the  products 
of  the  state,  is  a  regulation  of  interstate  commerce  in  conflict  with  the  power  of 
congress  over  that  subject.^^ 

Wharfage  Distinguished  from  Tonnage  Duties. — There  is  a  well-recog- 
nized distinction  between  tonnage  duties,  which  the  states  are  prohibited  from 
levying  without  the  consent  of  congress,  and  wharfage  dues,  properly  so  called, 
imposed  in  good  faith  and  to  the  extent  only  of  fair  remuneration  for  wharf  ac- 
commodations furnished  for  the  convenience  of  trade  and  conynerce.    A  duty  of 

16.  Wharfage;  Power  of  state  or  city  L.  Ed.  337,  6  S.  Ct.  1114;  Ouachita  Packet 
to  exact.— Cannon  v.  New  Orleans  (U.  S.),  Co.  v.  Aiken,  131  U.  S.  444,  30  L.  Ed.  976, 
30  Wall.  577,  33  E.  Ed.  417;  Packet  Co.  v.       7   S.    Ct.   907. 

Keokuk,  95  U.  S.  80,  34  L.  Ed.  377;  Packet  18.    Private  wharves  not  within  rule  as 

Co.  V.  St.  Louis,  100  U.  S.  433,  35  L.  Ed.  to  reasonableness. — Transportation  Co.  v. 

688;    Vicksburg  v.   Tobin,    100   U.   S.   430,  Parkersburg,  107  U.  S.  691,  37  L.  Ed.  584, 

35   E.   Ed.   690;   Guy'w.   Baltimore,   100  U.  3  S.  Ct.  733,  citing  Dutton  v.  Strong  (U. 

S.  434,  35  L.  Ed.  743;  Packet  Co.  v.  Cat-  S.),   1   Black   33,    17   E.    Ed.   39;    Yates   v. 

lettsburg,   105   U.   S.   559,  36   L.   Ed.   1169;  Milwaukee    (U.    S.),    10    Wall.    497,    19    E. 

Transportation    Co.    v.    Parkersburg,    107  Ed.   984. 

U.  S.  691,  37  L.  Ed.  584,  3  S.  Ct.  733.  See,  19.  Discriminatory  fees.— Guy  v.  Balti- 
also,  Morgan's,  etc..  Steamship  Co.  v.  more,  100  U.  S.  434,  35  L.  Ed.  743;  Ma- 
Louisiana  Board,  118  U.  S.  455,  30  L.  Ed.  chine  Co.  v.  Gage,  100  U.  S.  676,  35  L. 
337,  6  S.  Ct.  1114;  Huse  v.  Glover,  119  U.  Ed.  754.  See,  also,  Minnesota  v.  Bar- 
S.  543,  30  L.  Ed.  487,  7  S.  Ct.  313;  her,  136  U.  S.  313,  34  L.  Ed.  455,  10  S. 
Ouachita   Packet  Co.  v.  Aiken,   131  U.   S.  Ct.   863. 

444,   30  L.   Ed.  976.  7  S.^  Ct.  907.  A    state    can    not    by    law    authorize    a 

There   is   no   valid   objection  to   the   re-  municipal      corporation     to      exact      such 

covery    from     any    vessel    landing    at    a  wharfage  as  it  may  deem  reasonable  from 

wharf  or  pier  owned  by  an  individual   or  vessels  using  certain   designated  wharves, 

by    a    municipal    or    other    corporation,    a  and  laden  with   articles   not   the   products 

just    compensation    for    the    use    of    such  of  the  state,  while  vessels  laden  with  such 

property.      Cannon    v.    New    Orleans    (U.  products  of  the  state  are  exempted  from 

S.),  30  Wall.  577,  33  L.  Ed.  417.         _  any    charge    whatever.      Such    a    statute, 

17.  Effect  of  surplus  and  disposition  of  snd  an  ordinance  enacted  by  the  corpo- 
same. — Packet  Co.  v.  St.  Louis,  100  U.  S.  ration  to  carry  it  out,  are  void.  They 
433,  35  L.  Ed.  688;  Transportation  Co.  v.  are  a  regulation  of  commerce.  Guy  v 
Parkersburg,  107  U.  S.  691,  37  L.  Ed.  584,  Baltimore,  100  U.  S.  434,  35  L.  Ed.  743; 
3  S.  Ct.  733;  Morgan's,  etc.,  Steamship  Machine  Co.  v.  Gage,  100  U.  S.  676,  35 
Co.  V.  Louisiana  Board,  118  U.  S.  455,  30  L.   Ed.   754. 
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tonnage  is  a  charge  for  the  privilege  of  entering,  or  trading,  or  lying  in,  or  depart- 
ing from,  a  port  or  harbor;  wharfage  is  a  charge  against  a  vessel  for  the  use  of 
a  wharf  or  landing.  The  one  is  imposed  by  the  government,  the  other  by  the 
owner  of  the  wharf  or  landing.  The  one  is  a  commercial  regulation,  dictated  by 
the  general  policy  of  the  country  upon  considerations  having  reference  to  its  com- 
merce or  revenue,  the  other  is  a  rent  charged  by  the  owner  of  the  property  for  its 
temporary  use.^*  If  the  charge  imposed  by  the  state  law  or  ordinance  is  exacted 
merely  by  way  of  compensation  for  the  use  of  wharves  or  other  facihties  afforded 
by  the  state  or  city,  or  as  a  return  for  services  actually  rendered,  it  is  sustainable ; 
but  otherwise  if  it  is  imposed  merely  as  a  charge  for  the  privilege  of  entering  or 
trading  or  lying  in  or  departing  from  a  port  or  harbor. ^^ 

Power  to  Exact  Wharfage  Not  to  Be  Used  as  a  Subterfuge  to  Impose 
Tonnage  Duty. — The  rule  here  stated  implies  that  the  power  to  exact  wharfage 
fees  must  be  exercised  in  good  faith;  that  it  can  not  be  used  for  the  purpose  of 
imposing,  under  the  name  of  a  wharfage  charge,  that  which  is  in  fact  a  mere  ton- 
nage duty. ^2  Clearly,  a  city  could  not  collect  wharfage  for  the  use  of  the  unim- 
proved share  of  the  river,  or  for  that  which  was  not,  in  any  fair  business  sense, 
a  wharf. 22 

But  Legislative  or  Municipal  Intent  Not  Open  to  Inquiry. — But  whether 
a  charge  imposed  is  a  charge  of  wharfage,  or  a  duty  of  tonnage,  must  be  deter- 
mined by  the  terms  of  the  ordinance  or  regulation  which  imposes.  An  allegation 
that  it  is  not  real  wharfage,  but  a  duty  of  tonnage,  in  the  name  and  under  the 
pretext  of  wharfage,  can  not  be  received  against  the  terms  of  the  ordinance  itself. 
This  would  open  the  door  to  an  inquiry  in  every  case  of  wharfage  alleged  to  be 
unreasonable,  which  would  lead  to  great  inconvenience  and  confusion,  since  nei- 
ther courts  nor  juries  would  have  any  practicable  criterion  by  which  to  judge  of 
the  secret  intent  with  which  the  charge  was  made,  whether  as  wharfage  or  as  a 
duty  of  tonnage.  Such  an  inquiry,  if  allowed,  would  bring  into  question  not  only 
the  intent  of  municipal,  but  of  legislative  bodies,  in  violation  of  the  well-known 
rule  that  the  legislative  motives  and  intent  are  not  open  to  judicial  inquiry.^* 

20.    Distinction  between  tonnage  duties  23  L.  Ed.  417;  Packet  Co.  v.  Keokuk,  95 

and     wharfage.— Transportation     Co.     v.  u.    S.    80,    24    L.    Ed.    377;    Vicksburg   v. 

Parkersburg,  107  U.  S.  691,  37  L.  Ed.  584,  Tobin,     100   U.     S.   430,     35    L.     Ed.    690; 

3   S.    Ct.   733;    Packet   Co.   v.   Keokuk,   95  Packet   Co.   v.   St.    Louis,   100   U.   S.   423, 

U.    S.    80,    24   L.    Ed.    377;    Packet    Co.   v.  35   L    Ed    688 

St^  Louis,  100  U.  S.  433,  35  L.  Ed    688.  33     jjo    wharf,    no   wharfage-Cannon 

Q^ •«  ^^AfT'^i^  ?^\'"- VA    Zl^^%H.^.:  ^-  New  Orleans   (U.  S.),  30  Wall.  577,  32 

S),   6   Wal.   31    18   L.   Ed.   749;    Peete  ^.  ^     j,^    ^^       VicksburgV.   Tobin,    100   U. 

Morgan   (U.   S.),  19  Wall.   581,  22  L    Ed  g  ^    g^        ^ 

201;    Cannon  v.   New  Orleans   (U.   S.),   20  '  . 

Wall.  577,  22  L.  Ed.  417;  Inman  Steam-  ^-  Intent  or  motive  not  open  to  m- 
ship  Co.  V.  Tinker.  94  U.  S.  238,  24  L.  quiry.— Traiisportation  Co.  v  Parkers- 
Ed.  118;  Packet  Co.  v.  Keokuk,  95  U.  burg,  107  U.  S.  691,  37  L.  Ed.  584,  2  S. 
S.    80,   34   L.   Ed.    377;    Packet    Co.   v.    St.  Ct.  733. 

Louis,  100  U.  S.  433,  35  L.  Ed.  688;  Vicks-  The  fact  that  exorbitant  wharfage  may- 
burg  V.  Tobin,  100  U.  S.  430,  35  L.  Ed.  have  a  similar  effect  as  a  burden  upon 
690;  Guy  v.  Baltimore,  100  U.  S.  434,  25  commerce  as  a  duty  of  tonnage  has  is 
L.  Ed.  743;  Packet  Co.  v.  Catlettsburg,  not  sufficient.  If  it  is  exorbitant,  it  is 
105  U.  S.  559,  26  L.  Ed.  1169;  Transpor-  exorbitant  wharfage,  and  not  a  duty  upon 
tation  Co.  v.  Parkersburg,  107  U.  S.  691,  tonnage;  and  the  remedy  for  the  one  is 
37  L.  Ed.  584,  3  S.  Ct.  733;  Morgan's,  etc.,  different  from  the  remedy  for  the  other. 
Steamship  Co.  v.  Louisiana  Board,  118  The  question  whether  it  is  the  one  or  the 
U.  S.  455,  30  L.  Ed.  237,  6  S.  Ct.  1114;  other  is  not  one  of  intent,  but  one  of  fact 
Huse  V.  Glover,  119  U.  S.  543,  30  L.  Ed.  and  law;  of  fact,  as  whether  the  charge 
487,  7  S.  Ct.  313;  Ouachita  Packet  Co.  is  made  for  the  use  of  a  wharf,  or  for 
V.  Aiken,  121  U.  S.  444,  30  L.  Ed.  976,  entering  the  port;  of  law,  as  whether  ac- 
7  S.  Ct.  907;  Lindsay,  etc.,  Co.  v.  Mullen,  cording  as  the  fact  is  shown  to  exist,  it 
176  U.  S.  126,  44  L.  Ed.  400,  30  S.  Ct.  335.  is  wharfage  or  a  duty  of  tonnage.  The 
22.  Power  not  to  be  used  as  subter-  intent  is  not  material,  and  is  not  travers- 
fuge  to  impose  tonnage  duties. — Cannon  able.  Transportation  Co.  v.  Parkersburg, 
V.    New    Orleans    (U.    S.),    30    Wall.    577,  107  U.  S.  691,  37  L.  Ed.  584,  3  S.  Ct.  733- 
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Objectionable  Chargfe  Void,  though  Not  Proportioned  According  to 
Tonnage  of  Vessel. — When  the  constitution  declares  that  "No  state  shall,  with- 
out the  consent  of  congress,  lay  any  duty  of  tonnage;"  and  when  congress,  in 
§  4220  of  the  Revised  States,  declares  that  "No  vessel  belonging  to  any  citizen 
of  the  United  States,  trading  from  one  port  within  the  United  States  to  another 
port  within  the  United  States,  or  employed  in  the  banks,  whale,  or  other  fisheries, 
shall  be  subject  to  tonnage  tax  or  duty,  if  such  vessel  be  licensed,  registered,  or 
enrolled,"  they  mean  by  the  phrases,  "duty  of  tonnage,"  and  "tonnage  tax  or 
duty,"  a  charge  tax  or  duty,  on  a  vessel  for  the  privilege  of  entering  a  port ;  and 
although  usually  levied  according  to  tonnage,  and  so  acquiring  its  name,  the  pro- 
hibition is  not  confined  to  that  method  of  rating  the  charge.  Therefore  a  charge 
which  is  otherwise  objectionable  as  a  tonnage  duty,  is  none  the  less  so  because 
fixed  in  some  other  way  than  in  proportion  to  the  cubical  capacity  of  the  vessel. ^^ 

Remedy  for  Unreasonable  Regulations. — It  is  within  the  power  of  the 
state  to  regulate  the  compensation  for  the  use  of  wharves  and  piers ;  so  as  to  pre- 
vent extortion,  a  power  which  is  often  very  properly  delegated  to  the  local  mu- 
nicipal authority.^®     So,  also,  while  the  statute  authorizes  the  trustees  to  estab- 


25.  Objectionable  charge  void,  though 
not  proportioned  to  tonnage. — Cannon  v. 
New  Orleans  (U.  S.),  20  Wall.  577,  23 
L,.  Ed.  417;  Transportation  Co.  v.  Par- 
kersburg,  107  U.  S.  691,  27  L,.  Ed.  584, 
2  S.  Ct.  732;  Steamship  Co.  v.  Portwar- 
dens  (U.  S.),  6  Wall.  31,  18  L.  Ed.  749; 
State  Tonnage  Tax  Cases  (U.  S.),  12 
Wall.    204,   20   L.    Ed.   370. 

Wharfage  charge  not  void  because  pro- 
portioned to  tonnage. — On  the  other 
hand,  the  city  having  the  right  to  com- 
pensation for  the  use  of  the  improved 
virharf  or  landing  which  it  has  made,  it 
is  no  objection  to  the  law  or  ordinance 
fixing  the  amount  of  this  compensation 
that  it  is  measured  by  the  size  of  the 
vessel,  and  that  this  size  is  ascertained  by 
the  tonnage  of  each  vessel.  Cannon  v. 
New  Orleans  (U.  S.),  20  Wall.  577,  32 
L.  Ed.  417;  Packet  Co.  v.  Keokuk,  95 
U.  S.  80,  24  L.  Ed.  377;  Packet  Co.  v.  St. 
Louis,  100  U.  S.  423,  35  L.  Ed.  688;  Guy 
V.  Baltimore,  100  U.  S.  434,  25  L.  Ed. 
743;  Packet  Co.  v.  Catlettsburg,  105  U. 
S.  559,  36  L.  Ed.  1169;  Transportation  Co. 
V.  Parkersburg,  107  U.  S.  691,  37  L.  Ed. 
584,  2  S.  Ct.  732;  Huse  v.  Glover,  119  U. 
S.  543,  30  L.  Ed.  487,  7  S.  Ct.  313; 
Ouachita  Packet  Co.  v.  Aiken,  121  U.  S. 
444,  30  E.  Ed.  976,  7  S.  Ct.  907;  Head 
Money  Cases,  113  U.  S.  580,  28  L.  Ed. 
798,   5    S.    Ct.   247. 

By  the  Keokuk  ordinance  wharfage 
fees  were  charged  whenever  a  steamboat 
should  make  fast  to  any  part  of  the 
wharf  of  that  city,  or  to  any  vessel,  or 
other  thing  at  or  upon  said  wharf,  or 
should  receive  or  discharge  any  passen- 
gers or  freight  thereon,  or  should  use 
any  part  of  the  wharf  for  the  purpose  of 
discharging,  receiving,  or  landing  any 
freight  or  passenger — the  fees,  in  such 
cases,  to  be  measured  by  the  tonnage  of 
the  boat  using  the  wharf.  The  unani- 
mous judgment  of  the  court  was  that  the 
Keokuk  ordinance  was  not  repugnant  to 
the  constitution  of  the  United  States — 
that   the  wharfage   fees   collectible   there- 


under were  by  way  of  compensation  to 
the  city  for  the  use  of  its  property  and 
were  not  duties,  taxes,  or  burdens  for 
the  mere  privilege  of  entering  the  port 
of  Keokuk,  or  remaining  in  it,  or  depart- 
ing from  it.  Packet  Co.  v.  Keokuk,  95 
U.  S.  80,  24  L.  Ed.  377.  Accord:  Packet 
Co.  V.  St.  Eouis,  100  U.  S.  423,  35  L.  Ed. 
688. 

And  in  Transportation  Co.  v.  Parkers- 
burg, 107  U.  S.  691,  37  L.  Ed.  584,  3  S. 
Ct.  733,  speaking  of  a  charge  of  wharf- 
age according  to  the  tonnage  of  a  vessel, 
and  a  duty  of  tonnage  prohibited  by  the 
constitution,  the  court  said:  "They  are 
not  the  same  thing;  a  duty  of  tonnage  is 
a  charge  for  the  privilege  of  entering,  or 
trading  or  lying  in,  a  port  or  harbor; 
wharfage  is  a  charge  for  the  use  of  a 
wharf."  And  again,  "The  fact  that  the 
rates  (of  wharfage)  charged  are  gradu- 
ated by  the  size  or  tonnage  of  the  ves- 
sel is  of  no  consequence  in  this  connec- 
tion. This  does  not  make  it  a  duty  of 
tonnage  in  the  sense  of  the  constitution 
and  the  acts  of  congress."  Citing  Can- 
non V.  New  Orleans  (U.  S.),  30  Wall. 
577,  33  L.  Ed.  417;  Packet  Co.  v.  Catletts- 
burg, 105  U.  S.  559,  26  L.  Ed.  1169.  See, 
also,  Huse  v.  Glover,  119  U.  S.  543,  30 
E.    Ed.   487,   7   S.    Ct.   313. 

In  Cannon  v.  New  Orleans  (U.  S.),  20 
Wall.  577,  32  E.  Ed.  417,  the  ordinance 
objected  to  was  held  invalid  not  on  ac- 
count of  the  provision  graduating  the 
charge  in  proportion  to  the  tonnage,  but 
because  it  undertook  to  impose  levee  du- 
ties "on  all  steamboats  which  shall  moor 
or  land  in  any  part  of  the  port  of  New 
Orleans;"  it  being  in  evidence  that  not 
more  than  one-tenth  of  the  river  front 
in  the  city  of  New  Orleans  had  any 
wharf,  and  that  vessels  often  landed  at 
various  places  within  the  city  where  no 
wharfage  facilities  existed. 

26.  Remedies;  powers  of  states  and 
state  courts. — Cannon  v.  New  Orleans 
(U.   S.),  30  Wall.  577,  32  E.   Ed.  417. 
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lish  the  rates  of  wharfage,  if  the  sum  demanded  for  that  service  is  so  far  beyond 
a  reasonable  compensation  for  the  use  of  the  city's  wharf  as  to  be  oppressive,  and 
an  abuse  of  the  power  thus  conferred,  the  courts  could  in  some  way  appropriate 
relief. 2'^ 

Powers  of  Federal  Courts. — Wharfage,  until  congress  shall  pass  some  law 
to  regulate  it,  is  governed  by  local  state  laws.  By  those  laws  it  is  generally  re- 
quired to  be  reasonable,  and  by  those  laws  its  reasonableness  must  be  judged.  If 
it  does  not  violate  them,  the  courts  of  the  United  States  can  not  interfere  to  pre- 
vent its  exaction.  If  the  charges  are  unreasonable,  remedy  must  be  sought  by 
invoking  the  laws  of  the  state,  which  can  not  be  done  in  the  federal  courts  when 
the  jurisdiction  of  the  court  is  rested  upon  the  supposed  unconstitutionality  of 
the  charges  for  wharfage  and  not  on  the  citizenship  of  the  parties.  If  the  state 
laws  furnish  no  remedy,  in  other  words,  if  the  charges  are  sanctioned  by  them, 
then  it  is  for  congress,  and  not  for  the  federal  courts,  to  regulate  the  matter  and 
provide  a  proper  remedy.  Until  congress  has  acted,  the  courts  of  the  United 
States  can  not  assume  control  over  the  subject  as  a  matter  of  federal  cognizance. 
It  is  congress,  and  not  the  judicial  department,  to  which  the  constitution  has  given 
the  power  to  regulate  commerce  with  foreign  nations  and  among  the  several 
states.    The  courts  can  never  take  the  initiative  on  this  subject.^^ 

§  3912.  Pipe  Lines. — Interstate  commerce  in  natural  gas,  including  the 
transportation  of  pipe  lines,  is  national  in  character,  and  inaction  of  congress  re- 
garding it  is  conclusive  that  it  intends  that  interstate  commerce  therein  should  be 
free,  and  laws  of  states  and  acts  of  its  officers  prohibiting  or  burdening  it  are 
unconstitutional  and  void.^^     Prohibiting  the  construction  of  pipe  lines  for  nat- 


27.  Packet  Co.  v.  Catlettsburg,  105  U. 
S.   559,   26  L.   Ed.  1169. 

28.  Powers  of  federal  courts. — Trans- 
portation Co.  V.  Parkersburg,  107  U.  S. 
691,  27  L.  Ed.  584,  2  S.  Ct.  732;  Ouachita 
Packet  Co.  v.  Aiken,  121  U.  S.  444,  30 
L.  Ed.  976,  7  S.  Ct.  907;  Olsen  v.  Smith, 
195  U.  S.  333,  49  L.  Ed.  224,  25  S.  Ct. 
52;  Thompson  v.  Darden,  198  U.  S.  310, 
49    E.    Ed.    1064,    25    S.    Ct.    660. 

The  city  of  Parkersburg,  in  West  Vir- 
ginia, built  a  wharf  and  established  cer-' 
tain  rates  of  wharfage  which  the  P.  &  O. 
Transportation  Co.  complained  of  as  ex- 
tortionate, and  as  being  merely  a  pretext 
for  levying  a  djity  of  tonnage;  the  com- 
pany thereupon  filed  a  bill  in  the  circuit 
court  of  the  United  States  to  restrain 
proceedings  in  a  suit  brought  in  the  state 
court  to  collect  the  wharfage,  and  prayed 
that  the  wharfage  ordinance  might  be  de- 
clared void,  and  for  other  relief.  Held: 
1.  That,  as  the  ordinance  on  its  face  im- 
posed charges  of  wharfage  only,  though 
these  charges  might  be  unreasonable  and 
exorbitant,  the  court  will  not  entertain  an 
averment  that  they  were  not  intended  as 
wharfage,  but  as  a  duty  of  tonnage.  An 
inquiry  into  the  secret  intent  of  the  body 
imposing  the  charge  is  inadmissible; 
whether  it  is  one  thing  or  the  other  must 
be  determined  by  the  ordinance  or  regu- 
lation itself.  2.  The  ordinance  in  this 
case  imposed  certain  rates  of  wharfage 
on  vessels  "That  may  discharge  or  re- 
ceive freight,  or  land  on  or  anchor  at  or 
in  front  of  any  public  landing  or  wharf 
belonging  to  the  city,  for  the  purpose  of 


discharging  or  receiving  freight;"  held, 
that  the  ordinance  only  intended  to 
charge  for  the  use  of  a  wharf,  and  not 
for  entering  the  port,  or  lying  at  anchor 
in  the  river.  3.  Wharfage  is  a  charge 
for  the  use  of  a  wharf,  made  by  the 
owner  therefor  by  way  of  rent,  or  com- 
pensation; a  duty  of  tonnage  is  a  tax  or 
duty  charged  for  the  privilege  of  enter- 
ing, or  loading  or  lying  in,  a  port  or  har- 
bor, and  can  only  be  imposed  by  the 
government.  Whether  a  charge  is  wharf- 
age or  a  duty  of  tonnage,  is  a  question, 
rot  of  intent,  but  of  fact  and  law;  of 
fact,  whether  it  is  imposed  for  the  use 
of  a  wharf,  or  for  the  privilege  of  enter- 
ing a  port,  of  law,  whether,  according  as 
the  fact  is,  it  is  wharfage  or  a  duty  of 
tonnage.  5.  That,  although  wharves  are 
related  to  commerce  and  navigation  as 
aids  and  conveniences,  yet  being  local  in 
their  nature,  and  requiring  special  regu- 
lations, for  particular  places,  in  the  ab- 
sence of  congressional  legislation  on  the 
subject,  the  regulation  thereof  properly 
belongs  to  the  states  in  which  they  are 
situated.  6.  That  a  suit  will  not  lie  in 
the  circuit  court  of  the  United  States  for 
relief  against  exorbitant  wharfage,  as  a 
case  arising  under  the  constitution  or 
laws  of  the  United  States,  even  though 
it  be  alleged  that  the  wharfage  was  in- 
tended as  a  duty  of  tonnage,  the  alleged 
intent  not  being  traversable.  Transpor- 
tation Co.  V.  Parkersburg,  107  U.  S.  691, 
27    L.    Ed.    584,    2    S.    Ct.    733. 

29.    Pipe    lines. — Haskell    v.     Cowham, 
109  C.  C.  A.  235,  187  Fed.  403. 
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ural  gas,  or  the  transportation  of  the  gas  by  such  lines  except  by  domestic  cor- 
porations, whose  charters  shall  provide  that  the  gas  shall  only  be  transported  be- 
tween points  in  the  state,  and  shall  not  be  transported  to,  nor  delivered  to,  any 
person  or  corporation  engaged  in  transporting  or  furnishing  gas  to  points 
outside  of  the  state,  and  giving  to  such  domestic  corporations  the  exclusive  right 
of  eminent  domain  and  the  use  of  the  highways,  all  of  which  is  attempted  by  a 
statute  of  Alabama,  unconstitutionally  interferes  with  interstate  commerce,  and 
can  not  be  justified  as  an  exercise  of  the  police  power  of  the  state  to  conserve  its 
natural  resources. ^<'  Neither  a  state  nor  its  officers  may  prevent  or  unreasonably 
burden  interstate  commerce  in  natural  gas  by  preventing  the  use  of  pipe  lines  to 
transport  it  across  the  highways  of  the  state  by  exercise  or  refusal  to  exercise  the 
police  powers  or  the  proprietary  powers  of  the  state  over  them.^i 

§  3913.  Levees. — The  construction  of  a  levee  across  a  railroad's  right  of 
way  under  statutory  authority,  which  could  be  constructed  without  interfering 
with  the  movements  of  complainant's  trains,  does  not  constitute  an  illegal  inter- 
ference with  complainant  as  an  interstate  carrier  of  freight,  passengers,  and 
mail. ^2 

§   3914.   Terminals   and   Stockyards. — Power  to   Prescribe   Rates. — 

Conceding  that  the  business  of  a  stockyards  company  in  handling  live  stock  in 
transit  from  other  states  is  so  intimately  related  to  interstate  commerce  which  is 
transacted  in  its  yards  by  other  persons  that  congress  might  lawfully  prescribe 
maximum  charges  for  yarding,  feeding,  and  caring  for  stock  coming  from  other 
states,  yet  this  power  is  not  of  such  an  exclusive  character  as  to  prevent  the  state 
from  prescribing  such  rates,  in  the  absence  of  any  legislation  on  the  subject  by 
Congress. ^5 


30.  West  V.  Kansas  Natural  Gas  Co., 
221  U.  S.  229,  55  L.  Ed.  716,  31  S.  Ct. 
564,  35  L.  R.  A.,  N.  S.,  1193,  affirming  de- 
cree Kansas  Natural  Gas  Co.  v.  Haskell, 
172  Fed.  545. 

31.  Haskell  v.  Cowham,  109  C.  C.  A. 
335,    187    Fed.   403. 

Laws  Okl.  1907,  c.  67,  preventing  all 
interstate  commerce  in  natural  gas  by 
preventing  the  use  of  pipe  lines  across 
the  highways  of  that  state  to  transport 
such  gas  out  of  the  state,  is  in  violation 
of  the  interstate  commerce  clause  of  the 
constiUition,  and  void.  Haskell  v.  Cow- 
ham,   f09   C.   C.  A.   235,   187   Fed.   403. 

Acts  of  state  officers  to  prevent  an 
owner  of  natural  gas  from  operating 
pipes  to  transport  it  out  of  the  state 
across  highways  of  the  state  will  be  en- 
joined, Haskell  v.  Cowham,  109  C.  C. 
A.   235,   187   Fed.   403. 

32.  Levees. — St.  Louis,  etc.,  R.  Co.  v. 
Miller   Levee   Dist.    No.   2,   197   Fed.   815. 

A  levee  district  having  been  expressly 
authorized  by  Act  Ark.  March  3,  1911 
eSp.  &  Priv.  Laws  1911,  p.  89),  to  con- 
struct certain  levees  along  the  banks  of 
Red  River,  in  M.  County,  the  fact  that, 
on  account  of  the  construction  of  such 
levees,  the  plaintiff  railroad  company, 
which  had  previously,  at  great  expense, 
built  a  bridge  across  the  river,  may  be 
compelled  to  change  the  same,  at  its  own 
expense,  in  order  to  raise  it  above  the 
new  high-water  niark  resulting  from  the 
confinement  of  the  waters  by  the  levees. 


does  not  constitute  an  unlawful  interfer- 
ence with  interstate  commerce.  St. 
Louis,  etc.,  R.  Co.  v.  Miller  Levee  Dist. 
No.  3,  197  Fed.  815. 

33.  Terminals  and  stockyards. — Getting 
V.  Kansas  City  Stockyards  Co.,  82  Fed. 
850,  reversed  in  Cotting  v.  Godard,  22 
S.    Ct.   30,    183   U.    S.   79,   46    L.    Ed.    92. 

Neither  the  act  of  congress  concerning 
the  unloading  of  live  stock  for  feeding, 
watering,  and  resting  (Rev.  St.  §§  4386- 
4388),  nor  the  act  of  May  29,  1884,  to 
prevent  the  exportation  of  diseased  cat- 
tle (23  Stat.  31),  nor  the  act  of  March  3, 
1891,  in  reference  to  the  inspection  of 
cattle,  sheep,  and  hogs  which  are  the  sub- 
jects of  interstate  commerce,  etc.  (26 
Stat.  1089),  are  of  such  a  nature  as  to 
show  that  congress  has  assumed  the  ex- 
clusive regulation  of  interstate  commerce 
in  live  stock,  to  such  an  extent  as  will 
prevent  a  state  legislation  from  prescrib- 
ing reasonable  maximum  charges  and 
other  regulations  in  respect  to  the  yard- 
ing, feeding,  care,  and  sale  of  stock  by 
a  stockyards  company.  Cotting  v.  Kan- 
sas  City   Stockyards   Co.,   82   Fed.   839. 

A  stockyard  business,  located  in  a 
large  city,  at  the  junction  of  many  rail- 
road lines,  which  furnishes  the  only 
proper  facilities  for  the  unloading,  rest- 
ing, and  feeding  of  live  stock  in  transit, 
and  for  the  sale  of  cattle  within  said 
city,  is  affected  with  a  public  use,  so  as 
to  be  subject  to  legislative  control,  and 
the  proper  legislative  body  may  prescribe 
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Yards  Located  in  Different  States. — The  business  of  a  stockyards  com- 
pany is  not  "interstate  commerce,"  so  as  to  be  exempt  from  state  regulation, 
merely  because  its  yards  are  located  in  two  states,  and  it  does  business  in  both, 
though,  as  to  stock  billed  from  one  state  to  another,  its  business  may  be  interstate 
commerce,  and  to  that  extent  exempt  from  state  regulation.^*  The  fact  that  the 
yards  of  a  stockyards  company  are  located  on  both  sides  of  a  line  between  two 
states,  so  that  the  stock  may  pass  to  and  fro  over  the  state  line,  in  the  yards,  in 
feeding,  handling,  etc.,  does  not  of  itself  impress  the  traffic  with  the  character  of 
interstate  commerce.^^ 

Rules  and  Regulations. — The  business  of  stockyards  is  of  such  a  public  na- 
ture as  to  justify  a  state  legislature  in  imposing  rules  and  regulations  for  its  gov- 
ernment.^^ 

Feed  and  Water. — The  Kansas  statute  of  March  3,  1897,  regulating  stock 
yards,  fixing  compensation  for  yarding,  feeding,  and  watering  live  stock,  and 
fixing  a  limit  for  the  prices  of  feed,  etc.,  is  not  m  violation  of  any  provision  of 
the  federal  constitution,  as  applied  to  the  Kansas  City  Stockyards  Company.^'^ 

Where  shipments  both  intrastate  and  interstate. — The  business  of  a 
stockyards  company  in  receiving,  yarding,  and  feeding  live  stock,  and  making 
sales  thereof,  for  the  owners,  though  performing  these  services  for  a  mixed  inter- 
state and  local  traffic,  is  such  an  incident  to  commerce  as  may  be  subject  to  re- 
striction in  its  charges  by  state  legislation. ^^ 

Shipment  for  Sale  at  Yards. — Live  stock  shipped  from  other  states  to  the 
stock  yards  at  Kansas  City,  to  be  either  sold  there,  or,  if  the  market  is  unsatis- 
factory, to  be  shipped  to  other  markets,  is  a  subject  of  interstate  commerce,  and 
remains  such  until  it  reaches  its  destination,  and  is  sold  and  mingled  with  the 
general  mass  of  property  of  the  state. ^® 

Under  Interstate  Commerce  Act. — The  interstate  commerce  law  applies 
only  to  common  carriers,  and  its  provisions  in  respect  to  reasonable  and  just 
charges  are  not  applicable  to  the  business  of  a  stockyards  company  which  neither 
operates  nor  uses  any  railway,  motive  power,  or  rolling  stock,  nor  otherwise  en- 
gages in  any  transportation.**^ 

Compelling  Company  to  Admit  Railroad  Privileges  and  Benefits. — A 
regulation  made  by  state  railroad  commissioners,  requiring  a  terminal  company 
organized  under  the  laws  of  a  state,  and  operating  a  common  passenger  terminal 
station  wholly  within  a  state  for  the  purpose  of  furnishing  terminal  facilities  to 
railroad  common  carriers  entering  therein,  to  admit  a  railroad  company  operat- 
ing a  railroad  from  a  point  in  that  state  to  a  point  in  another  state  to  the  privi- 
leges and  benefits  of  its  said  passenger  station  or  terminal,  and  fixing  just  and 
reasonable  rates  for  the  uses  and  privileges  of  such  terminal,  to  be  paid  %  such 
railroad  company,  is  not  an  unconstitutional  interference  with  interstate  com- 
merce.*' 

§  3915.  Navigable  Waters. — A  state  has  plenary  power,  in  the  absence  of 
congressional  action,  to  regulate  navigable  streams  entirely  within  its  borders, 
subject  to  the  right  of  congress,  under  the  commerce  clause  of  the  federal  con- 

a  maximum  rate  of  compensation  for  the  City  Stock  Yards  Co.,  82  Fed.  839. 

care  and  handling  of  stock  thereat.     Cot-  38.     Where    shipments    both    intrastate 

ting  V.  Kansas   City  Stock  Yards  Co.,  82  and    interstate. — Cotting    v.    Kansas    City 

Fed.   850,   reversed   in   Cotting  v.   Godard,  Stock  Yards  Co.,  82  Fed.  839. 

22  S.  Ct.   30,   183  U.  S.  79,  46  L.   Ed.   93.  39.    Shipment   for   sale   at  yards.— Cot- 

34.  Yards  located  in  different  states.  ting  v.  Kansas  City  Stock  Yards  Co.,  82 
— Cotting    V.    Kansas    City    Stock  Yards  Fed.   839. 

Co.,  79  Fed.  679.  40.   Under    Interstate    Commerce    Act. 

35.  Cotting  V.  Kansas  City  Stock  —Cotting  v.  Kansas  City  Stock  Yards 
Yards   Co.,   82  Fed.   839.  Co.,   82   Fed.   839. 

36.  Rules  and  regulations. — Cotting  v.  41.  Compelling  company  to  adrmt  rail- 
Kansas  City  Stock  Yards  Co.,  79  Fed.  road  privileges  and  benefits.— State  v. 
679.  Jacksonville    Terminal    Co.,    41    Fla.    377, 

37.  Feed  and  water. — Cotting  v.  Kansas       27  So.  325. 
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stitution,  thereafter  to  assume  entire  control,  and  to  abate  any  erections  which 
may  have  been  made,  and  prevent  others  from  being  made.*^ 

§  3916.    Connecting  Carriers. — Facilities  for  Interchange  of  Traffic. 

— The  requirement  of  track  connections  and  facilities  for  the  interchange  of  cars 
and  traffic  at  railroad  intersections,  does  not  constitute  an  unconstitutional  regu- 
lation of  commerce. *3  Where  a  railroad  company  chartered  by  the  state,  one  of 
its  purposes  being  to  transport  intrastate  commerce,  was  ordered  by  the  state  rail- 
road commission  to  join  in  the  construction  of  a  connection  with  an  intersecting 
railroad,  under  an  act  of  Indiana,  providing  that  the  act  authorizing  the  commis- 
sion to  order  such  connections  should  apply  only  to  the  transportation  of  passen- 
gers and  property  between  points  within  the  state,  and  to  switching,  delivering, 
storing,  and  handling  of  such  property,  the  order  was  not  void  as  a  regulation  of 
interstate  commerce,  the  subject  being  one  on  which  congress  had  not  expressly 
acted.**  A  state  statute  requiring  all  railroads  to  switch  for  a  reasonable  com- 
pensation, and  to  deliver  without  discrimination  or  unreasonable  delay  any 
freight  or  cars,  loaded  or  empty,  destined  to  any  point  on  their  tracks  or  connect- 
ing lines,  includes  interstate  as  well  as  intrastate  commerce,  and  makes  exchange 
of  all  kinds  of  freight  mandatory  on  connecting  railroads  and  is  invalid  as  inter- 


42.  Navigable  waters. — In  re  Southern 
Wisconsin  Power  Co.,  140  Wis.  245,  123 
N.  W.  801;  S.  C,  140  Wis.  365,  123  N. 
W.   809. 

In  the  absence  of  congressional  legis- 
lation on  the  subject,  a  state  statute,  au- 
thorizing a  dam  across  a  navigable  river 
wholly  within  the  state,  is  constitutional; 
a  direct  statute  of  the  United  States  be- 
ing required  in  order  that  such  erections 
may  be  declared  an  invalid  obstruction 
and  nuisance.  In  re  Southern  Wiscon- 
sin Power  Co.,  140  Wis.  245,  133  N.  W. 
801;   S.    C,    140   Wis.   165,    122   N.   W.    809. 

43.  As  to  connecting  carriers. — Gen. 
Laws  Minn.  1895,  c.  91,  §  3.  Judgment, 
Tacobson  v.  Wisconsin,  etc.,  R.  Co.,  71 
Minn.  519,  74  N.  W.  893,  70  Am.  St.  Rep. 
358,  40  L.  R.  A.  389,  affirmed  in  Wiscon- 
sin, etc.,  R.  Co.  V.  Jacobson,  179  U.  S. 
287,   45   L.    Ed.    194,  21    S.    Ct.    115. 

Under  Pub.  Acts  1907,  No.  313,  §  7, 
subd.  "b,"  which  provides  that,  where  it 
is  practicable,  the  railroad  commission 
created  may  require  railroads  to  inter- 
change cars,  freight,  and  passenger  traf- 
fic, and  may  require  track  connection 
upon  such  terms  as  it  may  determine,  and 
which,  by  §  36,  provides  that  any  rail- 
road being  dissatisfied  with  any  order  of 
the  commission  fixing  any  regulations 
may  within  60  days  commence  an  action 
against  the  commission  to  vacate  such 
order  as  unreasonable,  an  order  regularly 
entered  by  the  Commission,  requiring 
two  railroads  to  connect  their  tracks  at 
such  point  in  a  certain  village  as  they 
should  agree  upon  as  most  desirable,  and 
thereafter  interchange  cars  and  passen- 
ger traffic,  does  not  violate  the  constitu- 
tion of  the  United  States  art.  1,  §  8,  vest- 
ing in  congress  the  power  to  regulate  in- 
terstate commerce.  Michigan  R.  Comm. 
■V.  Michigan  Cent.  R.  Co.,  168  Mich.  330, 
133   N.   W.   1068. 


A  state  Code  provides  that:  When 
any  freight  that  has  been  shipped,  to  be 
conveyed  by  two  or  more  common  car- 
riers to  its  destination,  where,  under  the 
contract  of  shipment  or  by  law,  the  re- 
sponsibility of  each  or  either  shall  cease 
upon  delivery  to  the  next  in  good  order, 
has  been  lost,  damaged  or  destroyed,  it 
shall  be  the  duty  of  the  initial  or  any 
connecting  carrier,  upon  application  by 
the  shipper,  consignee,  or  their  assigns, 
within  thirty  days  after  application,  to 
trace  said  freight  and  inform  said  appli- 
cant in  writing,  when,  where,  how,  and 
by  which  carrier  said  freight  was  lost, 
damaged,  or  destroyed,  and  the  names  of 
the  parties  and  their  official  position,  if 
any,  by  whom  the  truth  of  the  facts  set 
out  in  said  information  can  be  estab- 
lished. If  the  carrier  to  which  applica- 
tion is  made  shall  fail  to  trace  said 
freight  and  give  said  information  in  writ- 
ing, then  said  carrier  shall  be  liable  for 
the  value  of  the  freight  lost,  damaged, 
or  destroyed,  in  the  same  manner  and  to 
the  same  extent  as  if  said  loss,  damage, 
or  destruction  occurred  on  its  line.  This 
provision  does  not  constitute  a  regulation 
of  interstate  commerce  beyond  the  power 
of  the  state.  Central,  etc.,  R.  Co.  v.  Mur- 
phey,  43  S.  E.  365,  116  Ga.  863,  60  L,.  R. 
A.  817,  reversed  in  25  S.  Ct.  318,  196  U. 
S.   194,  49   E.   Ed.  444. 

The  provision  in  the  constitution  of 
Kentucky  requiring  interchange  and 
switching  of  cars  between  connecting 
carriers  in  the  ^  transfer  and  delivery  of 
freight,  is  not  invalid  as  an  interference 
with  interstate  commerce,  its  effect  on 
such  commerce  being  purely  incidental 
and  indirect.  Louisville,  etc.,  R.  Co.  v. 
Central  Stock  Yards  Co.,  97  S.  W.  778, 
30   Ky.   E.   Rep.   18. 

44.  Burns'  Ann.  St.  1908,  §  5551;  Pitts- 
burgh, etc.,  R.  Co.  V.  Hunt  (Ind.),  86  N. 
E.  338. 
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fering  with  interstate  commerce,  and  an  order  of  the  state  railroad  commission 
to  enforce  the  provision  is  invalid.*^ 

Delivery  to  Connecting  Carriers. — A  state  is  without  power  to  compel  a 
railroad  company  to  transfer  cars  of  live  stock  to  a  connecting  road  at  a  point  of 
connection  within  the  state,  where  the  shipment  was  received  in  another  state, 
and  is,  therefore,  a  subject  of  interstate  commerce.*^ 

Limiting  Liability  to  Loss  on  Carrier's  Own  Line. — Rev.  St.  Mo.  1889,  c. 
26,  §  944,  provides  that  "whenever  any  property  is  received  by  a  common  carrier 
to  be  transferred  from  one  place  to  another,  within  or  without  this  state,  or  when 
a  railroad  or  other  transportation  company  issues  receipts  or  bills  of  lading  in  this 
state,  the  common  carrier,  railroad  or  transportation  company  issuing  such  bill 
of  lading  shall  be  liable  for  any  loss,  damage  or  injury  to  such  property,  caused 
by  its  negligence  or  the  negligence  of  any  other  common  carrier,  railroad  or  trans- 
portation company  to  which  such  property  may  be  delivered,  or  over  whose  line 
such  property  may  pass."  The  supreme  court  of  *the  state  construed  this  statute 
as  not  preventing  a  carrier  engaged  in  interstate  commerce  traffic,  receiving  goods 
for  shipment,  and  issuing  a  through  bill  of  lading  therefor,  from  limiting  its  lia- 
bility, either  as  to  carriage  or  for  negligence,  to  its  own  lines,  by  contract,  but 
that  its  purpose  was  to  regulate  the  form  in  which  such  contract  should  be  ex- 
pressed, so  as  to  require  the  carrier  to  embody  the  limitation  directly,  and  in  un- 
ambiguous terms,  in  the  portion  of  the  agreement  reciting  the  contract  to  trans- 
port, and  not  to  import  or  imply  such  limitation  by  way  of  exception  or  state- 
ments of  conditions  and  qualifications,  requiring  on  the  part  of  the  shipper  a 
critical  comparison  of  clauses  of  the  contract  in  order  to  reach  a  proper  under- 
standing of  its  meaning.  Held  that,  as  thus  construed,  the  statute  was  not  un- 
constitutional, as  imposing  a  burden  on  interstate  commerce,  it  being  within  the 
power  of  the  state  to  legislate  as  to  the  form  of  contracts  for  interstate  commerce 
carriage.*''  A  state  statute  declaring  that  a  common  carrier  accepting  goods  for 
transportation  to  a  point  beyond  its  own  terminus  assumes  an  obligation  for  their 
safe  carriage  to  that  point,  unless  otherwise  provided  by  a  written  contract  signed 
by  the  shipper,  merely  establishes  a  rule  of  evidence,  and  does  not  restrict  the 
right  of  the  carrier  to  limit  his  obligation  by  contract,  and  hence  is  not,  as  ap- 
plied to  interstate  commerce,  a  regulation  thereof  so  as  to  be  void  under  the  fed- 
eral constitution.*^  A  stipulation  as  to  carriage  of  freight  within  the  state,  limit- 
ing the  liability  of  a  carrier  to  its  own  line,  has  no  application  to  interstate  ship- 
ments.** The  statute  prohibiting  common  carriers  from  limiting  their  liability  by 
stipulations  in  a  bill  of  lading  is  valid,  as  applied  to  contracts  for  interstate  trans- 
portation of  property.'"  A  state  statute  prohibiting  common  carriers  from  limit- 
ing their  common-law  liability  by  contract  is  not  in  itself  a  regulation  of  inter- 
state commerce,  when  applied  to  an  interstate  shipment,  which  will  enable  the 
carrier  to  so  limit  its  liability  on  goods  shipped  to  a  point  without  the  state.'^ 
A  statute  providing  that,  when  a  railroad  company  issues  bills  of  lading  in  Mis- 
souri, it  shall  be  liable  for  any  loss,  damage,  or  injury  to  the  property  caused  by 
its  negligence  or  the  negligence  of  any  other  carrier,  when  construed  as  depriving 
a  carrier  of  the  right  to  contract  for  a  limitation  of  its  liability  beyond  its  own 
line,  is  not  in  conflict  with  the  constitution  of  the  United  States,  authorizing  Con- 
gress to  regulate  interstate  commerce.'^ 

45.  Southern  Pac.  Co.  v.  Campbell,  189  affirmed  in  Richmond,  etc.,  R.  Co.  v.  Pat- 
Fed.    696.  terson  Tobacco  Co.,  18  S.  Ct.  335,  169  U. 

46.  Delivery   to   connecting   carriers. —      S.  311,  42  L.   Ed.  759. 

Central   Stock    Yards     Co.   v.    Louisville,  49.    Dodge  v.  Chicago,  etc.,  R.  Co.,  Ill 

etc.,   R.   Co.,  55   C.   C.  A.   63,   118  Fed.   113,        Minn.  123,  126  N.  W.  627. 

^L^i«^T-    f/'4  %^"5' rt'%,Q^^   "•  50-    Galveston,  etc.,  R.  Co.  .;.  Fales,  77 

568,   48   L.    Ed.    565,    24   S.    Ct.    339.  c     wj     90^    o,    Tpy     C\m     Ann    417 

47.  Limiting  Uability  to  loss  on  earn-  ^-  ^^  ^.^*'  ^^  ^^^^  ^!^-  ^^P"  p"  ,„  <, 
er's  own  line.— Missouri,  etc.,  R.  Co.  v.  51-  Pittman  t/.  Pacific  Exp.  Co.,  59  b. 
McCann,   19   S.    Ct.   755,   174  U.   S.   580,   43  W.   949,   24   Tex.    Civ.   App.   595. 

L     Ed     1093.  52.    Western  Sash,  etc.,  Co.  v.  Chicago, 

48.  judgment,  24  S.   E.  261,  92  Va.  670,       etc.,  R.   Co.,  76  S.  W.  998,  177  Mo.  641. 
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Liability  of  Initial  Carrier. — A  state  statute  making  the  initial  carrier  liable 
for  loss  of  goods  shipped  over  its  line  and  connecting  lines  unless  a  receipt  in 
writing  is  produced  frorn  the  connecting  carrier,  is  not  unconstitutional,  as  seek- 
ing to  impose  any  burden  on  interstate  commerce. ^^ 

Duty  to  Trace  Freight. — The  imposition  upon  the  initial  or  any  connecting 
carrier  as  a  condition  of  availing  itself  of  a  valid  contract  of  exemption  from 
liability  beyond  its  own  line,  of  the  duty  of  tracing  the  freight,  and  informing 
the  shipper,  in  writing,  when,  where,  and  how,  and  by  which  carrier,  the  freight 
was  lost,  damaged,  or  destroyed,  and  of  giving  the  names  of  the  parties  and  their 
official  positions,  if  any,  by  whom  the  truth  of  the  facts  set  out  in  the  informa- 
tion can  be  established,  is,  when  applied  to  an  interstate  shipment,  a  violation  of 
the  commerce  clause  of  the  federal  constitution.^* 

Liability  as  Agent  for  Other  Carrier. — A  state  statute  which  makes  each 
carrier  the  agent  of  its  connecting  carrier  from  whom  it  receives  freight,  and 
makes  each  liable  for  any  freight  lost,  damaged,  or  destroyed  by  the  connecting 
carrier,  is  an  infringement  of  the  interstate  commerce  clause  of  the  federal  con- 
stitution.55 

Where  Through  Rate  Is  Aggregate  of  Local  Rates. — Where  freight  is 
received  to  be  transported  over  a  carrier's  own  and  a  connecting  line  to  a  point 
beyond  a  state,  and  the  rate  charged  is  the  aggregate  of  the  local  rates  of  the  two 
lines,  and  the  connecting  line  had  previously  adopted  and  filed  with  the  interstate 
commerce  commission  a  tariff  under  which  its  proportion  of  the  charge  on  the 
through  shipment  was  collected,  and  there  is  a  claim  that  the  charge  is  excessive, 
the  shipper's  redress  must  be  through  the  interstate  commerce  commission  and 
not  in  a  state  court.^^ 

Platforms  and  Stations. — A  state  law  requiring  all  railroads  at  points  of 
intersection  with  other  railroads  to  unite  therewith  in  establishing  and  maintain- 
ing suitable  platforms  and  station  houses  for  the  convenience  of  passengers  de- 
siring to  transfer  from  one  road  to  the  other,  and  for  the  transfer  of  passengers, 
baggage,  and  freight  when  the  same  shall  be  ordered  by  the  Railroad  Commission, 
etc.,  affords  added  facilities  for  all  kinds  of  commerce  over  the  routes  of  inter- 
secting roads,  and  the  requirement  that  such  railroads  shall  connect  their  lines  is 
not  a  regulation  of  interstate  commerces'^ 

53.  Liability  of  initial  carrier.— Jones-  jng  of  freight  shipped  over  several  roads 
villa  Mfg.  Co.  V.  Southern  Radway,  77  so  as  to  take  it  out  of  the  state  for  a 
S.   C.  480,  58  S.  E.  432.  part  of  the  route  was  usual  or  necessary, 

54.  Duty  to  trace  freight.— Judgment,  it  would  be  treated  as  an  intrastate  ship- 
43  S.  E.  265,  116  Ga.  863,  60  L.  R.  A.  nient,  so  that  the  agent  of  the  terminal 
817,  reversed  m  Central,  etc.,  R.  Co.  v.  carrier  was  the  agent  of  the  initial  car- 
Murphey,  25  S.  Ct.  218,  196  U.  S.  194,  rier  for  the  purpose  of  receiving  a  claim 
^^J!'-   Ed.  444.  for  loss   filed  with  it  under  Act   May   13, 

Civ     Code    1902     vol.    1,    §§   1710,    2176,  1903    (24   St.   at   Large,   p.    1).     Harter   v. 

and    Laws    1903,    Act    No.    1    (24    St.    at  Charleston,   etc.,   R.   Co.,   85   S.   C.   193,   67 

Large,  p.  1),  requirmg  a  carrier  to  trace  3    ]j_  390 

freight  shipped  over  it  or  a  connecting  'ti,'„  a  „t  „f  -kh  -m  m^o  r  c  ^i. 
carrier,  and  making  the  carrier  liable  for  ^  The  Act  of  May  13,  1903,  of  South 
shipments  over  it  and  connecting  lines  -S  ?i'"^  5°^^!^^  each  earner  the  agent 
unless  it  produces  a  receipt  from  a  con-  °f  't^  connecting  earner  rom  whom  it 
necting  carrier,  and  making  a  bill  of  lad-  [""^^  ^^^'ght,  and  liable  for  freight 
ing  prima  facie  evidence  of  liability  for  lost  damaged,  or  destroyed  by  such  con- 
loss  or  damage  to  goods  in  transit,  are  "^^''^S,  earner,  is  invalid,  as  violation  of 
not  regulations  of  interstate  commerce  f^.  interstate  commerce  c  ause  of  the 
and  unconstitutional.  Skipper  v.  Sea-  ^^^^'""^  constitution.  Wms^ow  Bros.  & 
board  Air  Line  Railway,  75  S.  C.  276,  55  ^o-  v^  Atlantic  etc.,  R.  Co.,  79  S.  C. 
S.  E.  454,  7  L.  R.  A.,  N.  S.,  388,  9  Am.  ^*^'  ^^  ^-  ^-  ^<'^- 
&  Eng.  Ann.  Cas.  808.  56.    Where  through  rate  is  aggregate  of 

55.  Liability  as  agent  for  other  carrier.  local  rates. — Missouri,  etc.,  R.  Co.  v.  New 
—Venning  v.  Atlantic,  etc.,  R.  Co.,  78  S.  Era  Milling  Co.,  80  Kan.  141,  101  Pac. 
C.    43,    58    S.    E.    983,    13    L.    R.    A.,    N.    S.,  lO"- 

1317.  57.     Platforms    and    stations. — Southern 

Where  it  was  not  shown  that  the  rout-       Pac.   Co.  v.  Campbell,  189   Fed.  696. 
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§  3917.  Particular  Articles  of  Commerce. — Fermented,  distilled  or  other 
intoxicating  liquors  or  liquids  are  subjects  of  commercial  intercourse,  exchange, 
barter  and  traffic,  between  nation  and  nation,  and  between  state  and  state,  like 
any  other  commodity  in  which  a  right  of  traffic  exists,  and  are  so  recognized  by 
the  usages  of  the  commercial  world,  the  laws  of  congress  and  the  decisions  of 
courts.^^  And  congress,  under  its  general  power  to  regulate  interstate  and  for- 
eign commerce,  may  prescribe  what  article  of  merchandise  shall  be  admitted  and 
what  excluded;  and  may,  therefore,  admit  or  not,  as  it  shall  deem  best,  the  im- 
portation of  ardent  spirits,^^  and  where  the  laws  of  congress  authorize  their  im- 
portation, no  state  has  a  right  to  prohibit  it.^"  By  its  omission  to  enact  an  ex- 
press statute  on  the  subject,  congress  is  considered  to  intend  that  the  regulation 
of  interstate  commerce,  in  intoxicating  liquors'  as  well  as  other  articles  of  com- 
merce, shall  be  free  from  the  regulation  and  interference  of  the  different  states.*' 
Hence,  a  state  law  which  denies  such  a  right,  or  substantially  interferes  with  or 
hampers  the  same,  is  in  conflict  with  the  interstate  commerce  clause  of  the  con- 
stitution of  the  United  States,  and  void.®^     Yet,    in  the    exercise    of  its    police 


58.  Intoxicating  liquors  —  Article  of 
commerce. — License  Cases  (U.  S.),  5 
How.  504,  12  L.  Ed.  356;  Mugler  v.  Kan- 
sas, 133  U.  S.  623,  31  L.  Ed.  205,  8  S. 
Ct.  273;  Leisy  v.  Hardin,  135  U.  S.  100, 
34  L.  Ed.  138,  10  S.  Ct.  681;  Lyng  V. 
Michigan,  135  U.  S.  161,  34  L.  Ed.  150, 
10  S.  Ct.  725;  In  re  Rahrer,  140  U.  S. 
545,  35  L.  Ed.  572,  11  S.  Ct.  865;  Rhodes 
V.  Iowa,  170  U.  S.  412,  42  L.  Ed.  1088,  18 
S.  Ct.  664;  Bowman  v.  Chicago,  etc.,  R. 
Co.,  135  U.  S.  465,  31  L.  Ed.  700,  8  S. 
Ct.  689,  1062;  Scott  -v.  Donald,  165  U.  S. 
58,  41  L.  Ed.  632,  17  S.  Ct.  265;  Austin 
V.  Tennessee,  179  U.  S.  343,  45  L.  Ed. 
324,  31  S.  Ct.  133;  Vance  v.  Vandercook 
Co.,  170  U.  S.  438,  42  L.  Ed.  1100,  18  S. 
Ct.  674;  Adams  Exp.  Co.  v.  Common- 
wealth, 206  U.  S.  129,  51  i,.  Ed.  987,  37 
S.   Ct.   606. 

■  A  state  statute  prohibiting  carriers 
from  carrying  intoxicating  liquors  into 
any  county  or  district  therein  where  the 
sale  of  such  liquors  is  prohibited  by  law, 
as  applied  to  shipments  from  other  states, 
is  void  as  an  attempted  regulation  of  in- 
terstate commerce,  and  affords  no  justi- 
fication for  the  refusal  of  a  railroad  com- 
pany, although  a  corporation  of  such 
state,  to  receive  and  carry  such  ship- 
ments. Louisville,  etc.,  R.  Co.  v.  Cook 
Brewing  Co.,  96  C.  C.  A.  323,  173  Fed. 
117,  40  L.   R.  A.,   N.  S.,  798. 

59.  Power  of  congress  exclusive. — Li- 
cense Cases  (U.  S.),  5  How.  504,  12  L> 
Ed.   256. 

The  right  to  send  liquors  from  one 
state  into  another,  and  the  act  of  sending 
the  same,  is  interstate  commerce,  the  reg- 
ulation whereof  has  been  committed  by 
the  constitution  of  the  United  States  to 
congress,  and,  hence,  a  state  law  which 
denies  such  a  right,  or  substantially  inter- 
feres with  or  hampers  the  same,  is  in 
conflict  with  the  constitution  of  the 
United  States.  Vance  v.  Vandercook  Co., 
170  U.  S.  438,  42  L.  Ed.  1100,  18  S.  Ct. 
674. 

The  interstate  and  foreign  traffic  in  in- 


toxicating liquors  is  one  requiring  uni- 
formity of  regulation  by  national  legis- 
lation. Walling  V.  People,  116  U.  S.  446, 
39    L.    Ed.    691,    6    S.    Ct.    454. 

60.  License  Cases  (U.  S.),  5  How.  504, 
13  L.  Ed.  256. 

61.  Nonaction  of  congress. — Bowman 
V.  Chicago,  etc.,  R.  Co.,  125  U.  S.  465, 
31  L.  Ed.  700,  8  S.  Ct.  689,  1062.  See, 
also.  License  Cases  (U.  S.),  5  How.  504, 
13  L.  Ed.  356;  Leisy  v.  Hardin,  135  U. 
S.  100,  34  L.  Ed.  128,  10  S.  Ct.  681;  Aus- 
tin V.  Tennessee,  179  U.  S.  343,  45  L. 
Ed.    224,    21    S.    Ct.    132. 

62.  State  can  not  regulate. — Vance  v. 
Vandercook  Co.,  170  U.  S.  438,  43  L.  Ed. 
1100,  18  S.  Ct.  674;  Adams  Exp.  Co.  v. 
Commonwealth,  206  U.  S.  129,  51  L.  Ed. 
987,   27    S.    Ct.    606. 

A  state  law  is  void  if  it  merely  regu- 
lates the  introduction  of  intoxicating  liq- 
uors, although  it  does  not  amount  to  a 
prohibition  thereof.  Walling  v.  People, 
116  U.  S.  446,  39  L.  Ed.  691,  6  S.  Ct.  454. 

Whenever  a  law  of  a  state  amounts  es- 
sentially to  a  regulation  of  commerce 
with  foreign  nations  or  among  the  states, 
as  it  does  when  it  inhibits,  directly  or 
indirectly,  the  receipt  of  an  imported 
commodity  or  its  disposition  before  it 
has  ceased  to  be  an  article  of  trade  be- 
tween one  state  and  another,  or  another 
country  and  this,  it  comes  in  conflict  with 
a  power  which,  in  this  particular,  has  been 
exclusively  vested  in  the  general  govern- 
ment, and  is  therefore  void.  Leisy  v. 
Hardin,  135  U.  S.  100,  34  L.  Ed.  128, 
10  S.  Ct.  681,  followed  in  Lyng  v.  Mich- 
igan, 135  U.  S.  161,  34  L.  Ed.  150,  10 
S.    Ct.    735. 

In  Bowman  v.  Chicago,  etc.,  R.  Co.,  135 
U.  S.  465,  31  L.  Ed.  700,  8  S.  Ct.  689,  1062, 
it  was  held  that  the  statutes  of  Iowa,  for- 
bidding common  carriers  from  bringing 
intoxicating  liquors  into  the  state  of  Iowa 
from  another  state  or  territory  without 
obtaining  a  certificate  required  by  the 
laws  of  Iowa,  was  void,  as  being  a  reg- 
ulation of  commerce  between  the  states, 
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power,  for  the  protection  of  the  health  and  morals  of  its  citizens,  a  state  may  re- 
fuse a  market  for  intoxicating  liquors,*^  and  may  pass  such  laws  in  regard 
thereto  as  do  not  control  or  interfere  with  the  power  possessed  by  congress  to 
regulate  interstate  commerce.®*  But,  as  long  as  a  state  continues  to  recognize 
intoxicating  liquors  as  lawful  articles  of  consumption  and  commerce,  it  is  the  duty 
of  the  federal  courts  to  afford  such  articles  of  commerce  the  same  protection  as 
is  given  to  other  articles. ^^ 

§§  3918-3923.  Particular  Regulations— §  3918.  Charges.— A  state 
has  no  power  by  statute  to  regulate  rates  upon  traffic  between  different  states.®® 
No  common  carrier  doing  an  interstate  business  derives  its  right  to  charge  tolls  or 
fares  for  interstate  transportation  or  for  services  therefor  or  in  connection  there- 
with from  the  state,  but  from  the  federal  government;  hence  the  state  has  no 
.power  or  authority  to  forfeit  such  right  or  franchise,  or  to  oust  any  such  com- 
mon carrier  from  the  exercise  of  any  such  right.®^ 

Reshipment  to  Point  within  State. — Where  a  shipper  shipped  goods  from 
a  point  without  the  state  to  a  point  within  the  state,  and  from  that  point  with- 
out unloading  or  opening  the  car  to  another  point  within  the  state  to  which  he 
originally  intended  to  ship  them,  the  entire  shipment  is  an  interstate  shipment, 
so  that  he  is  not  entitled  to  the  rate  fixed  by  the  state  railway  commission  between 


and,  therefore,  that  those  laws  did  not 
justify  a  common  carrier  in  Illinois  from 
refusing  to  receive  and  transport  intoxi- 
cating liquors  consigned  to  a  point  within 
the  state  of  Iowa.  See  American  Exp. 
Co.  V.  Iowa,  196  U.  S.  133,  49  L.  Ed.  417, 
25  S.  Ct.  182.  See,  also,  Norfolk,  etc., 
R.  Co.  V.  Sims,  191  U.  S.  441,  48  L.  Ed. 
254,  34  S.  Ct.  151;  O'Neil  v.  Vermont, 
144  U.  S.  333,  36  L.  Ed.  450,  13  S.  Ct. 
693;  Lyng  v.  Michigan,  135  U.  S.  161,  34 
L.  Ed.  150,  10  S.  Ct.  735;  Rhodes  v.  Iowa, 
170  U.  S.  413,  43  L.  Ed.  1088,  18  S.  Ct. 
€64;  Schollenberger  v.  Pennsylvania,  171 
U.  S.  1,  43  L.  Ed.  49,  18  S.  Ct.  767;  Scott 
■V.  Donald,  165  U.  S.  58,  41  L.  Ed.  632, 
17  S.  Ct.  365;  Smith  v.  St.  Louis,  etc.,  R. 
Co.,  181  U.  S.  248,  45  L.  Ed.  847,  31  S. 
Ct.  603;  Bowman  v.  Chicago,  etc.,  R.  Co., 
125  U.  S.  465,  31  L.  Ed.  700,  8  S.  Ct.  689, 
1063;  Cleveland,  etc.,  R.  Co.  v.  Illinois, 
177  U.  S.  514,  44  L.  Ed.  868,  20  S.  Ct. 
733. 

63.  Power  of  state  under  police  power. 
— License  Cases  (U.  S.),  5  How.  504,  13 
L.  Ed.  256.  But  see  Leisy  v.  Hardin,  135 
TJ.   S.  100,   34   L.   Ed.   128,   10  S.   Ct.   681. 

64.  Power  of  states. — Austin  v.  Ten- 
■nessee,  179  U.  S.  343,  45  L.  Ed.  334,  31 
S.  Ct.  133;  Mugler  v.  Kansas,  133  U.  S. 
633,  31  L.  Ed.  305,  8  S.  Ct.  373;  Thomas 
■V.  Kansas,  205  U.  S.  535,  51  L.  Ed.  919, 
27  S.  Ct.  789;  Walling  v.  People,  116  U. 
S.  446,  29  L.  Ed.  691,  6  S.  Ct.  454;  Emert 
-^.  Missouri,  156  U.  S.  296,  39  L.  Ed.  430, 
15  S.  Ct.  367;  Bartemeyer  v.  Iowa  (U. 
•S.),  18  Wall.  129,  21  L.  Ed.  929;  Beer 
Co.  V.  Massachusetts,  97  U.  S.  35,  24  L. 
Ed.  989;  License  Cases  (U.  S.),  5  How. 
504,  12  L.  Ed.  256;  Leisy  v.  Hardin,  135 
U.  S.  100,  34  L.  Ed.  128,  10  S.  Ct.  681; 
Lyng  V.  Michigan,  135  U.  S.  161,  34  L. 
Ed.     150,    10    S.     Ct.    725;     Ambrosini     v. 
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United  States,  187  U.  S.  1,  47  L.  Ed.  49, 
33  S.  Ct.  1;  Matter  of  Heff,  197  U.  S. 
488,  49  L.  Ed.  848,  35  S.  Ct.  506;  In  re 
Rahrer,  140  U.  S.  545,  35  L.  Ed.  573,  11 
S.  Ct.  865;  Vance  v.  Vandercook  Co.,  170 
U.  S.  438,  43  L.  Ed.  1100,  18  S.   Ct.  674. 

65.  Recognized  as  article  of  commerce 
by  state. — When  a  state  recognize  the 
manufacture,  sale  and  use  of  intoxicating 
liquors  as  lawful,  it  can  not  discriminate 
against  the  bringing  of  such  articles  in, 
and  importing  them  from  other  states; 
such  legislation  is  void  as  a  hindrance  to 
interstate  commerce  and  an  unjust  pref- 
erence of  the  products  of  the  enacting 
state  as  against  similar  products  of  the 
other  states.  Scott  v.  Donald,  165  U. 
S.   58,  41   L.   Ed.   633,   17   S.   Ct.   265. 

By  permitting  the  manufacture  of  in- 
toxicating liquors  for  mechanical,  medic- 
inal, culinary  and  sacramental  purposes, 
the  law  of  Iowa  does  not  recognize  such 
liquors  legitimate  articles  of  commerce 
for  all  purposes.  Kidd  v.  Pearson,  128 
U.   S.   18,  32   L.   Ed.   346,   9   S.   Ct.   6. 

66.  Particular  regulations. — Sheldon  v. 
Wabash    R.    Co.,    105    Fed.   785. 

67.  Crow  V.  Atchison,  etc.,  R.  Co.,  176 
Mo.  687,  75  S.  W.  776,  63  L.  R.  A.  761; 
Attorney  General  v.  St.  Louis,  etc.,  R. 
Co.,  176  Mo.  718,  75  S.  W.  888;  Attor- 
ney General  v.  Missouri  Pac.  R.  Co.,  176 
Mo.   721,   75   S.   W.   888. 

Code  1887,  §  1215,  in  so  far  as  it  un- 
dertakes to  fix  the  rate  of  charges  to  be 
received  within  the  state  by  common 
•carriers  engaged  in  interstate  commerce, 
violates  the  federal  constitution  (article 
1,  §  8,  cl.  3),  which  gives  to  congress 
power  to  regulate  commerce  among  the 
several  states.  Southern  Exp.  Co.  v. 
Goldberg,  44  S.  E.  893,  101  Va.  619,  63 
L.   R.   A.    669. 
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the  points  within  the  state,  especially  in  view  of  the  provision  of  the  federal  In- 
terstate Commerce  Act,  making  it  unlawful  for  any  carrier  to  prevent  by  carriage 
in  different  cars  or  by  other  means,  the  carriage  of  freights  from  being  contin- 
uous, unless  the  interruption  was  for  some  necessary  purpose  and  not  intended 
to  evade  the  provisions  of  the  act.*^* 

§  3919.  Discrimination. — Any  state  statute  which  in  its  direct  result  regu- 
lates the  interstate  transportation  of  a  single  individual  carrier  violates  the  com- 
merce clause  of  the  United  States  constitution. ^^  Compelling  a  carrier  by  man- 
damus to  discharge  its  common-law  duty  to  treat  all  shippers  alike  by  resuming 
the  transfer  of  cars  loaded  and  unloaded  between  the  line  of  a  connecting  carrier 
and  the  flour  mill  and  elevator  of  a  particular  shipper  is  not  beyond  the  power 
of  the  state  court,  at  least,  until  congress  or  the  interstate  commerce  commission 
takes  specific  action,  although  both  carriers  are  engaged  in  interstate  commerce, 
and  three-fifths  of  the  output  of  the  mill  are  shipped  out  of  the  state.''" 

§  3920.  Bills  of  Lading.— Transfer  of  Bills  of  Lading.— A  state  statute, 
providing  that  bills  of  lading  may  be  transferred  in  writing  thereon  and  the 
transferee  shall  be  deemed  the  owner  of  the  goods  specified  therein  and  no  goods 
shall  be  delivered  except  on  surrender  of  bills  of  lading,  and,  making  a  violation 
of  the  preceding  section  a  criminal  offense  and  authorizing  a  person  aggrieved  by 
a  violation  to  recover  the  damages  sustained,  are  not,  when  applied  to  interstate 
traffic,  in  conflict  with  the  commerce  clause  of  the  federal  constitution,  and  are 
valid,  in  the  absence  of  congressional  legislation  on  the  subject;  .the  object  of  the 
statute  being  to  enforce  the  existing  duty  of  the  carrier  to  deliver  property  speci- 
fied in  a  bill  of  lading  to  the  legal  holder  thereof.''^ 

Statute  Making  Recitals  Conclusive. — A  statute,  making  specifications  of 
weights  in  bills  of  lading  issued  by  railroads  conclusive  is  not  unconstitutional, 
as  assuming  to  regulate  commerce  between  the  states.''^ 

False  Billing  of  Goods. — A  code  provision,  punishing  the  carriage  and  trans- 
portation of  liquors  under  any  other  name  than  the  proper  name,  is  not  in  viola- 
tion of  the  interstate  commerce  law  as  applied  to  the  carriage  and  transportation 
of  liquors,  it  not  applying  to  liquor  transported  from  another  state  into  the  state 
for  private  use.''® 

Conclusiveness  of  Bill. — A  state  law  providing  that  every  bill  of  lading  ac- 
knowledging the  receipt  of  property  for  transportation  shall  be  conclusive  evi- 
dence in  the  hands  of  a  bona  fide  holder,  as  against  the  carrier  issuing  it,  that  the 
property  had  been  received,  is  not  invalid  as  a  regulation  of  interstate  com- 
merce.''* 

Uniform  Bills  of  Lading. — Uniform  Bills  of  Lading  Act,  providing  what 
effect  domestic  indorsements  shall  have  on  foreign  bills  of  lading,  is  not  an  in- 
terference with  interstate  commerce,  in  violation  of  the  constitution  of  the  United 
States,  art.  1,  §  S.''^ 

§  3921.  Description  of  Goods. — A  statute  requiring  all  veal  shipped  to 
have  annexed  thereto  a  tag  stating  the  name  of  the  person  who  raised  the  calf, 
the  name  of  the  shipper,  the  points  of  shipping,  and  the  destination  and  age  of 

68.  Reshipment   to   point   within   state.       92  S.  W.  522,  113  Am.  St.  Rep.  160. 

— Porter    v.    St.    Louis,    etc.,    R.    Co.,  78  72.    Statute  making  recitals  conclusive. 

Ark.    182,    95    S.    W.    453.  —Missouri,    etc.,    R.    Co.    v.    Simmons,   64 

69.  Discrimination.— Louisville,  etc.,  R.  Kan.   802,   68   Pac.   653,    91   Am.    St.   Rep. 
Co.    V.    Eubank,    22    S.    Ct.    277,    184   U.  S.  248,    57    L.    R.   A.   765. 

27,   46   L.    Ed.    416.  73.     False    billing    of     goods.— State    -u. 

70.  Judgment,   Larabee   Flour  Mills   Co.       Moody,   70  S.   C.  56,  49   S.   E.  8. 

V.   Missouri  Pac.   R.   Co.,  74  Kan.   808,  88  74.    Conclusiveness  of  bill. — Yazoo,  etc., 

Pac.   72,   affirmed   in   211  U.   S.   612,   53   E.  R.   Co.   v.   Bent,  94  Miss.  681,  47  So.   805, 

Ed.    352,    39    S.    Ct.    214.  22  L.  R.  A.,  N.  S.,  831. 

71.  Bills  of  lading. — Arkansas,   etc.,   R.  75.  Uniform  bills  of  lading. — Baker  Co. 
Co.    V.    German    Nat.    Bank,    77    Ark.    482,  v.   Brown,   214  Mass.   196,  100  N.  E.  1025. 
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the  calf,  is  not  violative  of  the  constitution  of  the  United  States,  conferring  on 
congress  power  to  regulate  commerce  among  the  several  states,  as  the  prohibition 
against  shipping  without  a  tag,  though  broad  enough  to  apply  to  veal  intended 
to  be  shipped  to  another  state,  does  not  interfere  with  the  regulation  of  inter- 
state commerced® 

§  3922.  Disposal  of  Freight  Refused  by  Consignee. — Congress  having 
passed  no  law  regulating  the  disposition  of  freight  shipped  from  a  point  without 
a  state  to  a  consignee  within  a  state,  where  such  consignee  declines  to  receive  the 
freight,  and  the  shipper  refuses  to  give  directions  for  its  disposition  or  assume 
further  control  over  the  same,  a  state  statute  authorizing  a  carrier,  warehouse- 
man, etc.,  after  the  expiration  of  six  months  to  sell  the  freight  on  twenty  days' 
notice  after  advertising,  etc.,  was  not  in  violation  of  the  commerce  clause  of  the 
federal  constitution.'^'^ 

§  3923.  Reshipment  of  Goods. — The  fact  that  the  owner  of  merchandise 
offered  a  carrier  for  transportation  from  one  point  to  another  in  the  same  state 
intends  to  have  it  further  transported  by  a  second  carrier  into  another  state, 
does  not  make  such  first  transportation  interstate  commerce  rather  than  intrastate 
commerce,  even  though  the  first  carrier  may  be  informed  of  the  ultimate  destina- 
tion, so  as  to  deprive  such  first  transportation  of  the  protection  of  rule  36  of  the 
railroad  commission  of  Georgia,  requiring  carriers  in  the  conduct  of  their  in- 
trastate business  to  afford  all  persons  equal  facilities  without  unjust  discrim- 
ination.''^ 

§  3924.  Regulation  of  Relation  of  Consignor  and  Consignee. — The  In- 
terstate Commerce  Act  in  no  way  attempts  to  regulate  or  change  the  law  of 
Illinois  as  to  the  relation  of  a  consignor  and  consignee  in  interstate  shipments. 
Until  congress  shall  exercise  its  power  in  this  respect,  the  law  of  the  state, 
whether  common  or  statutory,  will  govern.  It  is  only  a  direct  regulation  of 
interstate  commerce  by  the  states,  not  a  regulation  incidentally  affecting,  but  not 
directly  burdening  it,  that  is  prohibited  even  in  the  absence  of  congressional 
legislation.'^® 

§§  3925-3937.  As  to  Remedies— §  3925.  Prerequisites  to  Bringing 
Suit. — A  state  law  which  provides  that  no  foreign  corporation  doing  business  in 
the  state  shall  maintain  an  action  in  any  of  the  courts  thereof  without  filing  cer- 
tain statements  with  the  secretary  of  state,  does  not  violate  the  commerce  clause 
of  the  federal  constitution,  even  when  applied  to  corporations  engaged  solely  in 
interstate  commerce.^" 

76.  Description  of  goods. — Laws  1902,  the  future  disposition  of  his  property  by 
p.  59,  c.  30,  §  70f.  Judgment,  89  N.  Y.  shipping  it  over  another  line  under  a 
S.  709,  44  Misc.  Rep.  12,  affirmed  in  Peo-  new  bill  of  lading  into  another  state  can 
pie  V.  Bishopp,  94  N.  Y.  S.  773,  106  App.  not  change  an  intrastate  shipment  to  an 
Div.    266.  interstate    shipment    so    as    to    deprive    it 

Laws  1902,  p.  59,  c.  30,  §§  70e,  70f,  re-  of  the  protection  of  rule  36  of  the  rail- 
quiring  carcasses  of  calves  shipped  in  the  road  commission  of  Georgia,  requiring 
state  to  be  tagged,  is  not  violative  of  the  carriers  in  the  conduct  of  their  intra- 
interstate  commerce  provisions  of  the  state  business  to  afford  all  persons  equal 
federal  constitution.  People  v.  Bishopp,  facilities  without  unjust  discrimination. 
89  N.  Y.  S.  709,  44  Misc.  Rep.  13,  affirmed  Augusta  Brokerage  Co.  v.  Central,  etc. 
in  94  N.  Y.  S.  773,  106  App.  Div.  266.  R.    Co.,   5   Ga.   App.   187,   62   S.   E.   996. 

77.  Disposal  of  freight  refused  by  con-  79.  Regulation  of  relation  of  consignor 
signee. — St.  Louis,  etc.,  R.  Co.  v.  Arkan-  and  consignee. — Plaflf  v.  Pacific  Exp.  Co., 
sas,  etc..  Grain  Co.,  42  Tex.  Civ.  App.  159  III.  App.  493,  judgment  affirmed  in 
125,    95    S.    W.    656.  95    N.    E.    1089. 

78.  Reshipment     of     goods. — Augusta  80.    Prerequisites    to    bringing    suit.  

Brokerage    Co.    v.    Central,    etc.,    R.    Co.,       Deere   Plow   Co.  v.  Wyland,  76   Pac.   863 
5  Ga.  App.  187,  62  S.  E.  996.   _  69    Kan.    255,    2    Am.    &    Eng.    Ann."  Cas! 

The    intention    of    the    consignee    as    to       304. 
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§  3926.  Jurisdiction  and  Venue  of  Suits.— The  Act  of  March  13,  1905, 
of  Texas  prescribes  the  parties  to,  and  venue  of,  suits  against  railroad  corpora- 
tions operating  within  the  state,  or  having  an  agent  or  representative  therein, 
and  provides  that  whenever  freight  has  been  transported  by  two  or  more  such 
corporations,'  or  partly  by  one  or  more  of  them,  suit  for  damages  or  loss,  or  any 
clause  of  action  arising  out  of  such  carriage,  may  be  brought  against  any  one  or 
all  of  the  carriers  in  any  court  of  competent  jurisdiction  in  any  county  in  which 
either  operates  or  does  business,  or  has  an  agent  or  representative.  Such  act 
was  the  proper  exercise  of  the  state's  police  power,  and  was  not  invalid  as  to  an 
interstate  carrier,  as  imposing  burdens  on  interstate  commerce  greater  than  those 
imposed  on  commerce  within  the  state,  and  as  amounting  to  an  infringement  on 
the  power  of  congress  to  regulate  interstate  commerce. ^^  The  Act  of  1905  of 
Texas  regulating  the  venue  of  suits  against  common  carriers  was  a  proper  exer- 
cise of  the  state's  police  power,  and  was  not  invalid  as  to  interstate  carriers,  in 
that  it  imposed  such  burden  on  interstate  commerce  as  distinguished  from  com- 
merce within  the  state  as  amounts  to  an  infringement  upon  the  power  of  con- 
gress to  regulate  interstate  commerce. ^^ 

§  3927.  Parties  to  Suits.— The  Act  of  March  13,  1905,  of  Texas  pre- 
scribes the  parties  to,  and  venue  of,  suits  against  railroad  corporations  operating 
within  the  state,  or  having  an  agent  or  representative  therein,  and  provides  that 
whenever  freight  has  been  transported  by  two  or  more  such  corporations,  or 
partly  by  one  or  more  of  them,  suit  for  damages  or  loss,  or  any  cause  of  action 
arising  out  of  such  carriage,  may  be  brought  against  any  one  or  all  of  the  carriers 
in  any  court  of  competent  jurisdiction  in  any  county  in  which  either  operates 
or  does  business,  or  has  an  agent  or  representative.  Such  act  was  not  uncon- 
stitutional as  a  discriminatory  burden  on  interstate  commerce. ^^ 

§  3928.  Summons  and  Process. — A  state  law  which  provides  that  all 
corporations  carrying  on  business  in  a  state  shall  have  one  or  more  known  places 
of  business  in  the  state,  and  an  authorized  agent  thereat  upon  whom  process  can 
be  served,  and  making  it  unlawful  for  such  corporation  to  carry  on  any  business 
in  the  state  without  complying  with  the  requirements  of  the  section,  and  filing  a 
statement  with  the  secretary  of  state,  etc.,  is  void,  in  so  far  as  it  affects  steamship 
companies  engaged  in  interstate  traffic,  because  in  conflict  with  the  constitution 
of  the  United  States  providing  that  congress  shall  have  the  exclusive  power  to 
regulate  commerce  among  the  several  states.^* 

§  3929.  Evidence. — A  state  law  giving  a  right  of  action  for  damages  to 
persons  injured  by  the  communication  of  Texas  fever  to  their  cattle,  and  prescrib- 
ing a  rule  of  evidence  in  certain  cases,  is  not  a  regulation  of  interstate  commerce, 
so  as  to  be  void  under  the  federal  constitution. *" 

§  3930.  Proceeding  by  Attachment  and  Garnishment. — A  railroad  car, 
loaded  with  freight  from  another  state  in  West  Virginia  and  to  be  returned  loaded 

81.  Jurisdiction  and  venue  of  suits. —  carriers  in  any  court  of  competent  juris- 
St.  Louis,  etc.,  R.  Co.  v.  Wester  (Tex.  diction  in  any  county  in  whicli  either  does 
Civ.  Aop.),   96   S.  W.  769.  business   or   has   an   agent,   is   not   invalid 

82.  St.  Louis,  etc.,  R.  Co.  v.  Boshear  as  to  an  interstate  carrier  as  imposing 
(Tex.  Civ.  App.),  108  S.  W.  1032,  judg-  burdens  on  interstate  commerce.  Tex- 
ment  affirmed  in  113  S.   W.   6.  arlcana,   etc.,   R.    Co.  v.   Shivel    (Tex.   Civ. 

83.  Parties  to  suits.— St.  Louis,  etc.,  R.  App.),    114    S.    W.    196. 

Co.   V.   Moon,  47  Tex.   Civ.   App.   S09,   103  84.       Summons     and     process. — Ryman 

S.    W.    1176.  Steamboat    Line    Co.    v.    Commonwealth, 

The   Act   of   March   13,    1905,   of  Texas,  101    S.    W.   403,   30   Ky.    L.   Rep.    1376,   10 

providing     that    when     freight     has    been  L.   R.   A.,    N.   S.,   1187. 

transported  by  two  or  more  railroad,  cor-  85.     Evidence. — Judgment,   44    Pac.    633, 

porations    operating    within    the    state    or  56    Kan.    694,    affirmed    in    Missouri,    etc., 

having  an  agent  therein,  or  partly  by  one  R.    Co.   v.    Haber,    18    S.    Ct.    488,    169   U. 

or   more   of  them,   suit   for   damages   may  S.    613,   43    L.    Ed.    878. 
be  brought  against  any  one  or  all  of  the 
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to  the  former  state,  can  not  be  levied  on  under  an  attachment  in  West  Virginia ; 
nor  will  such  railroad  company,  having  such  cars  in  its  possession,  be  liable  to 
garnishment,  by  reason  of  such  possession,  because  of  the  interstate  commerce 
clause  of  the  constitution. **s  Where  a  railroad  company  of  a  state  received  from 
a  connecting  railroad  company  of  another  state  a  railroad  car  loaded  with  freight, 
consigned  from  a  point  in  another  state  to  a  point  in  the  first-named  state,  under 
a  prevailing  custom  among  railroads,  and  under  a  contract  between  the  two 
roads  at  interest  that,  instead  of  unloading  and  reloading  at  the  point  of  inter- 
section outside  of  the  first-named  state,  the  domestic  company,  upon  payment 
for  the  use,  should  have  the  right  to  bring  the  foreign  car  loaded  into  the  state 
and  to  the  point  of  destination,  there  to  be  unloaded  and  afterwards  reloaded 
with  freight,  and  then  returned,  in  the  direction  from  which  it  came,  to  a  point 
beyond  the  limits  of  the  state,  such  car,  while  in  the  state,  is  not  exempt  from 
attachment  sought  to  be  executed  by  service  of  summons  of  garnishment  for  the 
collection  of  a  debt  alleged  to  be  due  by  the  owner,  upon  the  ground  that  the 
impounding  of  the  car  is  such  an  interference  with  interstate  commerce  as  to  be 
violative  of  the  constitution  of  the  United  States. ^'^ 

Interstate  Commerce  Incidentally  Affected. — The  fact  that  a  creditor  of  a 
foreign  railroad,  in  the  prosecution  of  his  rights  to  collect  a  debt  by  attachment, 
may,  by  levy  and  sale  of  an  empty  and  idle  freight  car  of  the  debtor,  incidentally 
affect  future  interstate  commerce,  will  not  render  such  proceeding  illegal.^* 


86.  Proceeding  by  attachment  and  gar- 
nishment.— Wall  V.  Norfolk,  etc.,  R.  Co., 
44  S.  E.  394,  52  W.  Va.  485,  64  L.  R.  A. 
501,  94  Am.  St.  Rep.  948. 

Cars  owned  by  a  steam  railroad  com- 
pany and  delivered  by  it  to  other  com- 
panies, loaded  with  freight,  to  be  used 
in  the  transportation  of  such  freight  over 
their  lines  to  points  of  destination  in 
other  states,  and  then  returned  within  a 
reasonable  time,  either  loaded  or  empty, 
to  the  owner  in  the  state  where  received, 
pursuant  to  agreements  between  the  com- 
panies for  the  continuous  carriage  of  in- 
terstate shipments  of  freight,  as  author- 
ized by  Rev.  St.,  §  5258  [U.  S.  Comp. 
St.  1901,  p.  3564],  and  in  conformity  to 
the  policy  of  the  statutes  regulating  in- 
terstate commerce,  are,  until  their  return 
to  the  owner,  instruments  of  interstate 
commerce,  and  are  not  subject  to  attach- 
ment under  the  laws  of  a  state  into  which 
they  may  be  carried  by  such  other  com- 
panies. Davis  V.  Cleveland,  etc.,  R.  Co., 
146   Fed.   403. 

Pub.  St.  1901,  c.  230,  §§'  1,  3,  making  all 
property  liable  to  be  taken  in  execution, 
subject  to  attachment,  and  defining  ex- 
empt property  is  valid,  and  an  attach- 
ment of  a  freight  car  of  a  railroad  not 
in  actual  use  does  not  directly  affect  in- 
terstate commerce.  De  Rochemont  v. 
New  York,  etc..  Railroad,  75  N.  H.  158, 
71  Atl.   868,  29  L.  R.  A.,  N.   S.,   539. 

Rev.  St.  U.  S.,  §  5358  (U.  S.  Comp.  St. 
1901,  p.  2564),  authorizing  railroads  to 
carry  freight  and  property  on  their  way 
from  any  state  to  another  state,  and  to 
connect  with  roads  of  other  states  so  as 
to  form  a  continuous  line  for  the  trans- 
portation of  the  same  to  the  place  of  des- 
tination, gives  railroads  the  right  to  en- 
gage   in    interstate    business,    and    to    be- 


come jointly  interested  with  roads  in 
other  states  in  interstate  business  origi- 
nating on  their  lines;  and  a  foreign  rail- 
road contracting  with  a  domestic  rail- 
road for  the  through  shipment  of  cars, 
stands  on  the  same  footing  as  the  do- 
mestic railroad,  and  the  statute  does  not 
forbid  the  attachment  of  a  car  of  the 
foreign  railroad  when  in  the  state  and 
inot  in  actual  use.  De  Rochemont  v. 
New  York,  etc.,  Railroad,  75  N.  H.  158, 
71  Atl.  868,  39  L.   R.  A.,   N.  S.,   539. 

The  object  of  Interstate  Commerce 
Act  (Act  Feb.  4,  1887,  c.  104,  24  Stat. 
379  [U.  S.Comp.  St.  1901,  p.  3154]  ),  for- 
bidding railroads  from  giving  preferences 
to  persons  or  places,  etc.,  is  to  compel 
railroads  to  carry  for  all  on  equal  terms 
and  for  a  fair  price,  without  unnecessary 
delay,  and  the  act  is  not  in  confl'ct  with 
a  state  statute  permitting  the  attachment 
of  freight  cars  when  not  in  actual  use. 
De  Rochemont  v.  New  York,  etc..  Rail- 
road, 75  N.  H.  158,  71  Atl.  868,  39  L. 
R.   A.,   N.   S.,   539. 

Sequestration  of  a  fund  due  by  a  resi- 
dent carrier,  summoned  as  trustee  in  gar- 
nisheed  proceedings,  to  a  foreign  corpo- 
ration representing  its  share  of  propor- 
tionate freights  for  interstate  carriage, 
only  constituted  an  incidental  interfer- 
ence with  interstate  commerce,  and  was 
not  objectionable  on  that  ground.  Cav- 
anaugh  v.  Chicago,  etc.,  R.  Co.,  75  N. 
H.   243,   72  Atl.   694. 

87.  Southern  Flour,  etc.,  Co.  v.  North- 
ern Pac.  R.  Co.,  127  Ga.  636,  56  S.  E; 
743,  9  L.  R.  A.,  N.  S.,  853,  9  Am.  &  Eng. 
Ann.  Cas.  437. 

88.  Interstate  commerce  incidentally 
aifected. — Southern  R.  Co.  v.  Brown  131 
Ga.    245,    63   S.    E.    177. 


§  3930  CARRIERS.  3544 

Freight  money  in  the  hands  of  a  final  carrier  belonging  to  a  nonresident 
initial  carrier  is  a  mere  debt,  with  no  special  ciiaracter  on  account  of  being 
earned  in  interstate  commerce,  is  subject  to  suit  at  law  by  the  creditor  road,  if 
not  paid,  and  is  liable  to  garnishment  as  a  simple  contract  or  book  indebted- 
ness.^^ 

Where  a  car  of  a  foreign  carrier  is  on  a  side  track  empty  after  having 
come  into  the  state  loaded  with  an  interstate  shipment,  and  is  there  temporarily 
in  the  possession  of  another  carrier,  under  contract  with  the  foreign  carrier  to 
promptly  return  it  within  a  reasonable  time  and  to  pay  per  diem  demurrage  for 
delay,  and  for  the  purpose  of  taking  back  freight,  if  it  is  ready  for  shipment 
within  a  reasonable  time,  it  may  not  be  attached,  as  this  would  be  an  interference 
with  interstate  commerce.^** 

Indebtedness  Arising  from  Interstate  Commerce. — The  fact  that  an  in- 
debtedness due  to  a  nonresident  railroad  company  arose  out  of  the  conducting  of 
interstate  commerce  does  not  exempt  it  from  gaarnishment  under  a  foreign  at- 
tachment.*^ 

Under  Interstate  Commerce  Act. — The  acts  of  Congress  relating  to  inter- 
state commerce  were  not  intended  to  abrogate  the  attachment  laws  of  the  state, 
but  within  their  proper  sphere  the  federal  acts  are  paramount. ^^  ^  sleeping  car 
company,  by  furnishing  sleeping  cars  under  contract  with  a  railroad  company, 
to  be  used  by  the  traveling  public,  does  not  acquire  the  status  of  a  common  car- 
rier of  goods  or  passengers  unless  so  declared  by  constitutional  or  statutory 
provision.  A  sleeping  car  en  route  from  a  point  in  one  state  to  a  point  in  another 
state,  while  waiting  at  a  junction  with  its  passengers,  both  interstate  and  intra- 
state, aboard  to  be  picked  up  by  a  through  train  and  carried  to  destination,  was 
attached  under  a  state  writ  and  detained  by  the  sheriif  by  force,  compelling  the 
passengers  to  disembark  and  accept  other  accommodations.  Under  the  Interstate 
Commerce  Act  extending  the  term  "common  carrier"  to  include  sleeping  car 
companies,  the  car,  at  the  time  of  its  attachment,  was  an  instrumentality  of  in- 
terstate commerce  and  was  not  subject  to  attachment  under  a  state  writ  which 
would  directly  interfere  with  its  operation  in  such  commerce.^* 

89.  Johnson  v.  Union  Pac.  R.  Co.,  29  L.  R.  A.,  N.  S.,  823,  18  Am.  &  Eng.  Ann. 
R.    I.    80,    69   Atl.    298.  Cas.    907. 

90.  Seibels  v.  Northern  Cent.  R.  Co.,  91.  Indebtedness  arising  from  inter- 
80  S.  C.  133,  61  S.  E.  435,  16  L.  R.  A.,  state  commerce. — Johnson  v.  Union  Pac. 
N.    S.,    1036.                                                   .  R.    Co.,    29    R.    I.    80,    69   Atl.    298. 

Where  a  car  owned  by  a  foreign  rail-  g^^^  ^^^  ^^  ^  ^^^^  ^^^^  ^^^^ 
road,  and  loaded  with  interstate  freight,  ^^^^  ^^^^^  ^^^^^^^  ^^  6^  former's  share 
to  be  unloaded  at  its  destination  within  ^^  ^^  ^^  interstate  shipments  may 
the  state,  and  again  loaded  with  nter-  ^^  garnished  under  the  state  laws,  de- 
state  freight  and  returned  in  course  of  j^-  ^^^  provisions  of  the  interstate  corn- 
interstate  commerce  arnyesm  the  state  ^^^^^  ^^^  ^^^  ^j  ^  g  ^^  g 
It  can  not  be  attached  at  its  destination  ^  g^  securing  con- 
before  being  unloaded,  m  a  suit  by  a  resi-  ^^^^^  ^^  transportation.  Davis  i/.  Cleve- 
dent  against  the  foreign  radroad  com-  ^^^^\^  r  ^  3^7  U_  g.  157,  54  L. 
pany,  it  being  engaged  m  interstate  com-  ^^  ^^  g  ^^  ^^3  ^^  j^  ^_ 
merce.  Shore  &  Bro.  z.  Baltimore  etc  g^  ^g  ^^  ^  Eng.  Ann.  Cas.  907. 
R.  Co.,  r6  S  C.  472,  57  S.  E.  536,  11  ^j^^  garnishment  of  a  debt  due  from  a 
Am.  &  Eng.  Ann.  Cas.  909.  railroad    company    doing   business    in   the 

Cars  owned  by  a  foreign  railway  com-  ^^;j  ^  ^    company    not    doing 

pany    which  have   temporar  ly   come  into  ^     ;^          ;^    ^                   embracing    traffic 

the  state  m  the  course  of  interstate  trans-  balances    arising    out    of    interstaTe    com- 

portation,    through    the    agency    o      other  .              ^^   interference  with   inter- 

carners    are  subject     o  attachmen     under  'commerce.      Starkey    v.    Cleveland, 

the   state   laws    despite   the   Provisions   of  ^    ^               ^.             ^         ^    ^ 

the  Interstate  Commerce  Act  and  of  Rev.  „    ,        .,                    ' 

St.,  §  5258  (U.  S.  Comp.  St.  1901,  p.  3564),  92.     Under    Interstate    Commerce    Act. 

securing      continuity      of      transportation.  —Pullman    Co.    v.    Linke,    203    Fed.    1017. 

Davis   V.    Cleveland,    etc.,    R.    Co.,   217   U.  93.     Pullman    Co.    v.    Linke,    303    Fed. 

S.    157,    54    L.    Ed.    708,    30    S.    Ct.    463,    27  1017. 


3545  REGULATION  AND  CONTROL.  §§    3931-3934 

§  3931.  Removal  of  Cause  to  Federal  Court. — A  state  law  providing  that 
a  foreign  railroad  corporation  engaged  in  business  in  a  state  shall  forfeit  its 
right  to  engage  in  intrastate  commerce  within  the  state  on  removing  any  action 
against  it  in  the  state  court  to  the  federal  court,  is  not  invalid  under  the  com- 
merce clause  of  the  federal  constitution,  on  the  ground  that  the  prohibition  of 
intrastate  commerce  will  affect  injuriously  the  interstate  commerce  of  the  cor- 
poration, as  the  whole  earnings  of  the  corporation  from  all  sources  must  be  taken 
as  the  basis  for  measuring  the  reasonableness  of  the  interstate  rates,  and  depri- 
vation of  profits  from  domestic  business  will  reduce  the  gross  earnings,  since 
the  statute  does  not  deal  with  the  regulation  of  rates,  but  with  the  right  to  engage 
in  domestic  business.®* 

§  3932.  Equitable  Remedies. — To  charge  a  railroad  company  as  trustee 
of  goods  delivered  to  it  as  a  carrier  for  interstate  shipment  would  not  be  an  un- 
lawful interference  with  interstate  commerce. ^^ 

§  3933.  Requiring  Claim  for  Damages  to  Be  Made  in  Prescribed 
Time. — The  provision  of  a  state  law  that  a  stipulation  in  a  contract  for  a  shorter 
limitation  than  two  years  in  which  to  sue,  and  of  that  a  stipulation  requiring  no- 
tice of  claim  for  damages  to  be  given  within  less  than  ninety  days,  as  a  condi- 
tion to  the  right  to  sue,  shall  be  void,  are  valid,  as  applied  to  a  contract  for  the 
carriage  of  goods  from  the  state  into  another  state  or  territory. ®«  State  laws, 
declaring  contracts  invalid,  which  require  actions  against  carrier  for  injuries  to 
shipment  in  less  than  the  statutory  time,  were  superseded  as  to  interstate  ship- 
ments by  Carmack  Amendment  of  June  29,  1906,  which  furnishes  the  exclusive 
rule  on  such  subject.®'^ 

§  3934.  Requiring  Payment  of  Damages  in  Prescribed  Time. — A  state 
law  providing  a  penalty  on  carriers  for  failure  to  pay  damages  on  freight  within 
sixty  days,  is  not  unconstitutional  as  in  violation  of  the  interstate  commerce 
clause  of  the  constitution.®*  A  state  law  imposing  a  penalty  on  a  carrier  failing 
to  adjust  and  pay  within  a  specified  time  a  claim  for  loss  of  freight  while  in 
its  possession,  is  not  unconstitutional,  as  an  interference  with  interstate  com- 
merce.®® 

94.  Removal  of  cause  to  federal  court.  conferring  on  congress  the  right  to  reg- 
— State  V.  Louisville,  etc.,  R.  Co.,  97  Miss.  ulate  interstate  commerce.  Raleigh  Iron 
35,  51  So.  918,  53  So.  454,  Ann.  Cas.  Works  v.  Southern  R.  Co.,  148  N.  C. 
1912C,    1150.  469,    63    S.    E.    595. 

95.  Equitable  remedies. — Rosenbush  v.  Penalizing  the  failure  to  adjust  and 
Bernheimer,  211  Mass.  146,  97  N.  E.  984,  pay  within  a  specified  time  claims  for 
Ann.    Cas.    1913A,    1317.  loss    or    damage,    as    is    done    by    Act    S. 

96.  Time  for  making  claim  for  dam-  C.  Feb.  23,  1903  (24  St.  at  Large,  p.  81) 
ages. — Judgment,  Galveston,  etc.,  R.  Co.  §  2,  does  not  unlawfully  interfere  with 
V.  Armstrong  (Tex.  Civ.  App.),  43  S.  W.  interstate  commerce,  even  as  applied  to 
614,  reversed  in  46  S.  W.  33,  92  Tex.  117.  shipments  from  without  the   state,  where 

97.  Missouri,  etc.,  R.  Co.  v.  Harriman,  the  statute  is  construed  by  the  state 
227  U.  S.  657,  33  S.  Ct.  397,  reversing  courts  only  the  liability  of  carriers  do- 
judgment  (Tex.  Civ.  App.),  128  S.  W.  ing  business  in  the  state,  for  property 
932.  lost  or  damaged  while  in  their  possession. 

98.  Requiring  payment  of  damages  in  Atlantic,  etc.,  R.  Co.  v.  Mazursky,  316  U. 
prescribed  time. — Porter  v.  Charleston,  S.  122,  54  L.  Ed.  411,  30  S.  Ct.  378.  Af- 
etc,  R.  Co.,  41  S.  E.  108,  63  S.  C.  169,  firming  judgments,  Charles  v.  Atlantic, 
90  Am.   St.   Rep.   670.  etc.,    R.    Co.,    78    S.    C.    36,    58    S.    E.    927, 

99.  De  Lorme  v.  Atlantic,  etc.,  R.  Co.,  135  Am.  St.  Rep.  763;  McTeer  v.  South- 
79   S.   C.   370,   60   S.   E.   440.  ern     Exp.     Co.     (S.     C),     58     S.     E.     930; 

Revisal   1905,    §   3634,   subjecting   a   car-  Mazursky  v.  Atlantic,  etc.,  R.  Co.   (S.  C), 

rier    to    a    penalty    for    failure    to    adjust  58   S.   E.   931;   Von   Lehe  v.  Atlantic,   etc., 

and  pay  a  claim  for  loss  of  or  damage  to  R.  Co.,  78  S.  C.  168,  59  S.  E.  1135. 

property  within  the  time  prescribed,  does  Revisal   1905,   §   2644,   which   provides   a 

not  impose   an   unlawful  burden   of  inter-  penalty    for    a    carrier's    failure    to    adjust 

state  commerce,  in  violation   of  the   Con-  a  loss  in  a  shipment  of  goods  from  with- 

stitution  of  the  United  States  art.   1,  §  8,  out   the   state  within  ninety  days   after  a 


§  3935 
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§  3935.  Lien  on  Vessel  for  Services  and  Material. — Local  statutes  sub- 
jecting vessels  to  liens  for  debts  contracted  in  equipping  and  fitting  them  for 
service  are  not  regarded  as  amendments  of  the  general  maritime  law,  and,  in  the 
absence  of  legislation  by  congress  establishing  a  uniform  rule,  are  upheld  as  ap- 
plied to  vessels  engaged  in  interstate  or  foreign  commerce,  and  owned  in  other 
states,  as  being  in  aid  of  commerce,  by  enabling  such  vessels  to  obtain  credit  for 
necessaries  when  away  from  their  home  port.^  Proceedings  for  the  enforce- 
ment of  a  lien  on  a  vessel  for  materials  used  in  its  construction,  conferred  by  a 
statute  of  a  state  though  commenced  after  the  vessel  was  enrolled,  licensed,  and 
engaged  in  interstate  commerce,  were  not  objectionable,  as  in  contravention  of  the 
jurisdiction  of  federal  courts  in  admiralty.^  State  statutes  giving  liens  on  ships 
for  necessary  repairs  or  supplies  furnished  on  the  credit  of  the  vessel,  which  are 
enforceable  by  process  in  rem,  inr  a  court  of  admiralty,  as  arising  under  maritime 
contracts,  cannot  be  classed  as  laws  intended  to  impose  burdens  upon  interstate  or 
foreign  commerce,  and  for  that  reason  held  unconstitutional,  though  applied  to 
foreign  ships,  but  their  purpose  and  effect,  like  liens  given  by  the  general  mari- 
time laws,  are  to  facilitate  commerce  by  enabling  the  ship  to  obtain  the  things  nec- 
essary to  the  prosecution  and  completion  of  her  voyage.^ 

Lien  for  Surveying  Logs. — A  lien  given  by  state  statute  on  logs  cut  in  an- 
other state  for  surveying  and  scaling  them  by  the  surveyor  general  while  in  a 
log  boom  does  not  constitute  a  burden  on  interstate  commerce,  but  is  a  lawful 


claim  for  such  loss  is  filed  with  it,  is  not 
in  violation  of  the  constitution  of  the 
United  States,  art.  1,  §  8,  conferring  on 
congress  the  right  to  regulate  interstate 
commerce,  since  the  penalty  is  in  no 
sense  a  burden  on  interstate  commerce, 
but  is  in  aid  of  such  traffic,  and,  in  the 
absence  of  congressional  legislation  to 
the  contrary,  is  a  proper  subject  of  state 
regulation.  Morris-Scarboro-Moffitt  Co. 
V.  Southern  Exp.  Co.,  146  N.  C.  167,  59 
S.   E.   667,   15   L.   R.  A.,   N.   S..,   983. 

Act  1903  (34  St.  at  Large,  p.  81),  pro- 
viding a  penalty  of  $50  to  be  paid  the 
consignee  by  a  carrier  doing  business  in 
the  state,  for  failure  to  adjust  and  pay 
within  a  certain  time  a  claim  for  loss  of 
freight  while  in  its  possession,  is  not 
unconstitutional  as  an  interference  with 
interstate  commerce,  even  in  case  of  an 
interstate  shipment.  Charles  v.  Atlantic, 
etc.,  R.  Co.,  78  S.  C.  36,  58  S.  E.  927, 
125  Am.  St.  Rep.  762;  Mazursky  v.  At- 
lantic, etc.,  R.  Co.  (S.  C),  58  S.  E.  931; 
Von  Lehe  v.  Atlantic,  etc.,  R.  Co.,  78  S. 
C.  168,  59  S.  E.  1135. 

Act  Feb.  23,  1903  (24  Stat,  at  Large, 
p.  81),  imposing  a  penalty  of  $50  to  be 
paid  the  consignee  by  a  carrier  doing 
business  within  the  state  for  failure  to 
adjust  and  pay  claim  for  loss  of  freight 
while  in  its  possession  within  a  specified 
time,  is  not  unconstitutional  as  an  at- 
tempt to  regulate  interstate  commerce. 
Winslow  Bros.  &  Co.  v.  Atlantic,  etc.,  R. 
Co.,   79    S.    C.   344,   60   S.    E.   709. 

Act  1903  (24  St.  at  Large,  p.  81),  pro- 
viding a  penalty  to  be  paid  the  consignee 
by  a  carrier  for  failure  to  adjust  and  pay 
within  a  certain  time  a  claim  for  loss  of 
freight  while  in   its  possession,   does  not 


violate  the  interstate  commerce  clause  of 
the  federal  constitution,  in  case  of  a 
shipment  from  out  of  the  state  into  it, 
part  of  which  was  delivered  by  the  final 
carrier  to  the  consignee  at  destination, 
so  that,  in  the  absence  of  explanation,  it 
is  presumed  the  loss  occurred  while  the 
goods  were  in  the  possession  of  such  car- 
rier, from  whom  recovery  of  the  penalty 
is  sought.  Colleton  Mercantile,  etc.,  Co. 
X.  Atlantic,  etc.,  R.  Co.,  82  S.   C.  121,  62 

v5.      ii.      6. 

Laws  1908,  c.  196,  prescribing  a  pen- 
alty of  $25  to  be  recovered  by  a  shipper 
from  a  railroad  that  fails  to  settle,  within 
a  prescribed  time,-  his  claim  for  damages 
to  freight,  is  not  void  as  a  regulation  of, 
or  interference  with,  interstate  commerce. 
Mobile,  etc.,  R.  Co.  v.  Greenwald 
(Miss.),  61  So.  426. 

1.  Lien  on  vessel  for  services  and  ma- 
terial.—The  Del  Norte,  90  Fed.   506. 

The  exclusive  control  over  interstate 
commerce,  vested  in  congress  by  the  fed- 
eral constitution  or  laws,  is  not  infringed 
by  the  enforcement  against  a  vessel  en- 
gaged in  interstate  commerce  of  a  lien 
given  by  a  state  statute  for  materials  fur- 
nished for  her  construction.  Judgment, 
Delaney,  etc..  Iron  Co.  v.  Iroquois 
Transp.  Co.,  142  Mich.  84,  105  N.  W.  527, 
113  Am.  St.  Rep.  566,  affirmed  in  The 
Winnebago,  305  U.  S.  354,  51  L.  Ed.  836, 
27   S.   Ct.   509. 

2.  Comp.  Laws  1897,  §  10,789;  Dela- 
ney, etc.,  Iron  Co.  v.  Iroquois  Transp. 
Co.,  105  N.  W.  537,  142  Mich.  84,  113 
Am.  St.  Rep.  566,  affirmed  in  The  Win- 
nebago, 27  S.  Ct.  509,  205  U.  S.  354,  51 
L.    Ed.   836. 

3.  The  Robert  Dollar,  115  Fed.  218. 
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charge  imposed  by  the  state  for  furnishing  additional  facilities  for  navigation  of 
a  waterway.* 

§  3936.  Seizure  for  Taxes. — Where  a  large  quantity  of  coal  from  which 
shipments  were  being  made  to  parties  outside  the  state  was  seized,  by  a  city 
marshal  for  taxes,  replevin  would  not  lie  on  the  ground  that  the  seizure  was  an 
interference  with  interstate  commerce;  it  appearing  that  some  shipments  were 
made  to  points  within  the  state. ^ 

.§  3937.  Entry  of  Satisfaction  of  Mortgage. — A  code  provision  impos- 
ing a  penalty  on  a  mortgagee  whose  mortgage  has  been  satisfied  for  failure  to, 
enter  satisfaction  of  record  after  being  requested  to  do  so,  does  not  interfere 
with  interstate  commerce  in  its  application  to  nonresident  mortgagees.^ 

4.  Lien  for  surveying  logs. — Lindsay,  v.  Molloy,  131  Mich.  465,  91  N.  W.  750.- 
etc,  Co.  V.  Mullen,  176  U.  S.  136,  44  L.  6.  Penalty  for  failure  to  enter  satisfac- 
fid.  400,  20  S.   Ct.  335.  tion    of    mortgage. — Dittman,    etc.,    Shoe 

5.  Seizure  for  taxes. — Pioneer  Fuel  Co.  Co.  v.  Mixon,  34  So.  847,  130  Ala.  306. 
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(f)   Payment  of  Bonus  to   State,   §   3959. 
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(14)  Tax  on   Packing   Houses,   §   3979. 
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§  3938 


§  3938.  Power  to  Tax. — The  constitution  contains  no  express  restriction 
of  the  power  of  the  states  to  tax,  other  than  a  prohibition  to  lay  any  duty  of 
tonnage,  or  any  impost,  or  duty  on  imports  or  exports,  except  what  may  be  ab- 
solutely necessary  for  executing  the  state's  inspection  laws.  It  may,  therefore, 
be  regarded  as  the  established  doctrine  that  so  long  as  the  laws  of  the  state, 
prescribing  the  mode  and  subject  of  taxation,  do  not  entrench  upon  the  legiti- 
mate authority  of  the  Union,  or  violate  any  right  recognized,  or  secured,  by  the 
constitution  of  the  United  States,  they  are  valid. ^  Every  tax  upon  personal 
property,  or  upon  occupations,  business,  or  franchises,  affects  more  or  less  the 
subjects,  and  the  operations  of  commerce,  yet  it  is  not  everything  that  affects 
commerce  that  amounts  to  a  regulation  of  it,  within  the  meaning  of  the  consti- 
tution.^  But  when  a  law  of  a  state  imposes  a  tax,  under  such  circumstances  and 
with  such  effect  as  to  constitute  a  regulation  of  commerce,  either  foreign  or 
interstate,  it  is  void  on  that  account.^  The  supreme  court  of  the  United  States 
has  held  in  a  great  number  of  cases  that  a  tax  levied  directly  upon  interstate 
business  alone,  or  upon  such  business  where  it  is  carried  on  in  connection  with 
local  business,  and  also  a  requirement  that  persons  or  corporations  shall  take 
out  a  license  and  pay  a  tax  before  they  can  conduct  an  interstate  or  local  busi- 


1.  Taxation. — Kirtland  v.  Hotchkiss, 
100  U.  S.  491,  35  L.  Ed.  558;  Low  v.  Aus- 
tin (U.  S.),  13  Wall.  29,  30  L.  Ed.  517; 
Gibbons  v.  Ogden  (U.  S.),  9  Wheat.  1, 
6  L.  Ed.  23;  Nathan  v.  Louisiana  (U.  S.), 
8  How.  73,  12  L.  Ed.  993;  Ward  v.  Mary- 
land  (U.  S.),   12  Wall.  418,  20  L.   Ed.   449. 

"Persons  and  corporations  engaged  in 
interstate  business  may  be  subjected  to 
the  payment  of  taxes  properly  levied  by 
the  state  upon  their  property  within  its 
borders  and  also  on  business  wholly  con- 
ducted within  the  state,  and  it  is  like- 
wise conceded  that  no  state  has  the 
power  to  lay  a  direct  tax  or  burden  upon 
interstate  commerce."  Leavenworth  v. 
Ewing,    80    Kan.    58,    101    Pac.    664. 

Although  authority  is  conferred  upon 
congress  to  lay  and  collect  taxes,  yet  this 
grant  does  not  supersede  the  power  of 
the  state  to  tax  for  the  support  of  their 
own  governments,  nor  is  the  exercise  of 
that  power  by  the  states  unless  it  extends 
to  objects  prohibited  by  the  constitution, 
an  exercise  of  any  portion  of  the  power 
that  is  granted  to  the  United  States. 
State  Tonnage  Tax  Cases  (U.  S.),  13 
Wall.  204,  20  L.  Ed.  370;  Webber  v.  Vir- 
ginia, 103  U.  S.  344,  26  L.  Ed.  565;  Welton 
V.  Missouri,  91  U.  S.  275,  23  L.  Ed.  347; 
Low  V.  Austin  (U.  S.),  13  Wall.  29,  20 
L.  Ed.  517;  Ward  v.  Maryland  (U.  S.), 
12  Wall.  418,   20   L.   Ed.   449. 

Const.  U.  S.  art.  1,  §  8,  gives  congress 
power  to  regulate  commerce  among  the 
several  states,  etc.,  and  §  10  forbids  any 
state  without  the  consent  of  congress  to 
lay  any  imposts  or  duties  on  imports  or 
exports  except  what  may  be  absolutely 
necessary  for  executing  its  inspection 
laws,  and  hence  interstate  commerce  can 
not  be  taxed  by  the  state.  Smith  v.  Farr, 
104   Pac.   401,   46   Colo.    364. 

Under  Const.  U.  S.,  art.  1,  §  8,  giving 
congress  the  power  to  regulate  commerce 
among  the   several  states,   etc.,  interstate 


commerce  can  not  be  taxed  by  a  state. 
Wilcox  V.  People,  104  Pac.  408,  46  Colo. 
382.  — 

2.  Commerce  affected  indirectly. — State 
Tax  on  Railway  Gross  Receipts  (U.  S.), 
15  Wall.  284,  81  L.  Ed.  164;  Delaware 
Railroad  Tax  (U.  S.),  18  Wall.  206,  21 
L.  Ed.  888;  Case  of  the  State  Freight  Tax 
(U.  S.),  15  Wall.  232,  21  L.  Ed.  146; 
Brown  v.  Houston,  114  U.  S.  623,  29  L. 
Ed.  357,  5  S.  Ct.  1091;  Bowman  v.  Chi- 
cago, etc.,  R.  Co.,  135  U.  S.  465,  31  L. 
Ed.  700,  8  S.  Ct.  689,  1063;  American  Re- 
frigerator Trans.  Co.  v.  Hall,  174  U.  S. 
70,  43  L.  Ed.  899,  19  S.  Ct.  599;  New 
York,  etc.,  R.  Co.  v.  Pennsylvania,  158 
U.   S.    431,   39    L.    Ed.   1043,    15    S.    Ct.    896. 

3.  Law  constituting  regulation  of  inter- 
state commerce. — Brown  v.  Maryland  (U. 
S.),  13  Wheat.  419,  6  L.  Ed.  678;  Moran 
V.  New  Orleans,  113  U.  S.  69,  28  L.  Ed. 
653,  5  S.  Ct.  38,  citing  Telegraph  Co.  v. 
Texas,  105  U.  S.  460,  36  L.  Ed.  1067; 
Crandall  v.  Nevada  (U.  S.),  6  Wall.  35, 
18  L.  Ed.  744;  Case  of  the  State  Freight 
Tax  (U.  S.),  15  Wall.  232,  21  L.  Ed.  146; 
State  Tax  on  Railway  Gross  Receipts  (U. 
S.),  15  Wall.  284,  21  L.  Ed.  164;  Osborne 
V.  Mobile  (U.  S.),  16  Wall.  479,  21  L.  Ed. 
470;  State  Tonnage  Tax  Cases  (U.  S.), 
12  Wall.   204,   20   L.   Ed.   370. 

A  statute  of  a  state  enacting  that  the 
masters  and  wardens  of  a  port  within  it, 
should  be  entitled  to  demand  and  re- 
ceive, in  addition  to  other  fees,  the  sum 
of  five  dollars,  whether  called  on  to  per- 
form any  service  or  not,  for  every  vessel 
arriving  in  that  port,  is  a  regulation  of 
commerce  within  the  meaning  of  the  con- 
stitution, and  also  a  duty  on  tonnage,  and 
is  unconstitutional  and  void.  Steamship 
Co.  V.  Portwardens  (U.  S.),  6  Wall.  31 
18  L.  Ed.  749. 

A  state  can  not  tax  interstate  com- 
merce. State  V.  Pabst  Brewing  Co  138 
La,   770,   55  So.  349. 
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ness,  is  a  burden  on  commerce  between  the  states,  and  a  regulation  which  be- 
longs exclusively  to  congress.* 

State  Can  Not  Tax  in  Any  Form. — It  is  well  settled  that  a  state  cannot  lay 
a  tax  upon  interstate  or  foreign  commerce  in  any  form,  whether  by  way  of 
duties  laid  on  the  transportation  of  the  subjects  of  that  commerce,  or  on  the 
receipts  derived  from  that  transportation,  or  on  the  occupation  or  business  of 
carrying  it  on.  The  reason  is  that  such  taxation  is  a  burden  on  that  commerce, 
and  amounts  to  a  regulation  of  it,  which  belongs  solely  to  congress.^ 

Tax  on  Right  to  Engage  in  Commerce. — The  state  may  not  tax  the  right 
to  carry  on  interstate  commerce  or  to  conduct  the  business  of  the  government.® 

Subject  National  in  Character. — Whenever  the  subjects  in  regard  to  which 
a  power  to  regulate  commerce  is  asserted  are  in  their  nature  national,  or  admit 
of  one  uniform  system  or  plan  of  regulation,  they  are  exclusively  within  the 
regulating  control   of   congress.'' 

Where  Property  Located  within  State. — Neither  the  constitution  nor  laws 
of  the  United  States  prohibit  a  state  from  taxing  the  property  of  persons  and 
corporations  engaged  in  foreign  and  interstate  commerce  where  the  property  is 
located  in  such  state.* 

Tax  as  Police  Regulation. — If  a  corporation,  although  engaged  in  the  busi- 
ness of  interstate  commerce,  so  carries  on  its  business  as  to  justify  at  the  hands 
of  any  municipahty- a  police  supervision  of  the  property  and  instrumentalities 
used  therein,  the  municipality  is  not  bound  to  furnish  such  supervision  for 
nothing,  and  may,  in  addition  to  ordinary  property  taxation,  subject  the  cor- 
poration to  a  charge  for  the  expense  of  the  supervision.^ 

Tax  Affecting  Both  Intrastate  and  Interstate  Business.  A  general  li- 
cense tax,  imposed  by  a  state  statute  on  a  carrier,  affecting  its  entire  business, 
interstate  as  well  as  domestic  or  internal,  without  discrimination,  is  unconsti- 
tutional.i"     Interstate  commerce  can  not  be  taxed  at  all,  even  though  the  same 

4.  Leavenworth  v.  Ewing,  80  Kan.  58,  stitution  of  the  United  States,  which  or- 
101  Pac.  664,  citing  Crutcher  v.  Kentucky,  dains  that  "congress  shall  have  power  to 
141  U.  S.  47,  35  L.  Ed.  649,  11  S.  Ct.  851;  regulate  commerce  with  foreign  nations 
Leloup  V.  Mobile,  127  U.  S.  640,  32  L.  and  among  the  several  states,  and  with 
Ed.  311,  8  S.  Ct.  1380;  Norfolk,  etc.,  R.  the  Indian  tribes."  Case  of  the  State 
Co.  V.  Pennsylvania,  136  U.  S.  114,  34  Freight  Tax  (U.  S.),  15  Wall.  332,  21  L- 
L-    Ed.    394,    10    S.    Ct.    958;    Coleman    v.  Ed.   146. 

Western  Union  Tel.  Co.,  76  Kan.  609,  90  g.   Where  property  located  within  state. 

Pac.  299.  —Hammer  v.  Wiggins  Ferry  Co.,  208  Mo. 

5.  State  can  not  tax  in  any  form. — Le-      623    106  S    W    1005 

loup  z..  Mobile    137  U.  S.   640,  32  E.  Ed.  g^    ^s    poUce    regulation.-Borough    of 

ir       r.  1  *  •  *      *  *  Norwood  V.  Western  Union  Tel.  Co.,  25 

No   state   can   levy   a   tax   on   mterstate  p^    Suoer    Ct    406 
commerce,  whether  by  duties  laid  on  the  ,„     i,  •  ,      • 

transportation    of   that    commerce,    or   on  ^  ^^-    Tajc   on   occupation   or   business.— 

the  receipts  derived  from  that  transporta-  i^^f^^^Pf    C°-    '"•J^^'^'^^'  }^\   U.    S.   460, 

tion,  or  on  the  occupation  or  business  of  ^6  L.  Ed    1067;  Western  Union  Tel.  Co. 

carrying    it    on.      Postal    Telegraph-Cable  ^-  Massachusetts,  125  U.  S.  530   31  L.  Ed 

Co.  7/.  Mobile,  179   Fed.  955.  If'^   S.   Ct.   961;   Leloup  v.   Mobile,   127 

6.  Tax  on  right  to  engage  in  commerce.  ^-  ^-  °*"\/.^  ^-  .^°-  ^'^h  ?,  ^-  ^*-  P  „ ' 
—State  V.  ^N^^i^tn  Union  Tel.  Co.,  43  Emert  v.  Missouri  156  U.  S.  296,  320,  SS' 
Mont    445     117   Pac    93  ^-    ^^-    ^^O,    15    S.    Ct.    367;    McCall    v. 

7.  Subject  nation'al  in  character.— Case  California,  136  U.  S.  104,  34  L.  Ed. 
of  the  State  Freight  Tax  (U.  S.),  15  Wall.  392,  10  S.  Ct.  881;  St.  Louis  v.  West- 
232    21  L    Ed    146  ^""1  Union   Tel.   Co.,   148  U.   S.   92,   37  L. 

Transportation    of   passengers    or    mer-  Ed.  380,  13  S.  Ct.  485;  Asher  z;.  Texas,  128. 

chandise    through    a    state,    or    from    one  U.  t>.  139,  33  L.  Ed.  368,  9  b.  Ct.  1. 

state  to  another,  is  of  this  nature.     Case  A    state   statute    was    enacted   imposing 

of  the  State  Freight  Tax  (U.  S.),  15  Wall.  an    annual    tax    on    cars    of   the    Pullman 

332,  21  L.  Ed.  146.  Company    running    into   and   beyond   the 

Hence,  a  statute  of  a  state  imposing  a  state  as  well  as  between  points  within  the 
tax  upon  freight,  taken  up  within  the  state.  Held,  void  as  imposing  a  burden 
state  and  carried  out  of  it,  or  taken  up  upon  interstate  commerce.  Allen  v.  Pull- 
without  the  state  and  brought  within  it,  man's  Palace  Car  Co.,  191  U.  S.  171,  48: 
is  repugnant  to  that  provision  of  the  con-  L.  Ed.  134,  34  S.  Ct.  39. 
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amount  of  tax  should  be  laid  on  domestic  commerce,  or  that  which  is  carried 
on  solely  within  the  state.^i  It  is  equally  well  settled  that  persons  or  companies 
carrying  on  a  domestic  business  in  connection  with  interstate  business  may  be 
subjected  to  the  payment  of  a  state  tax  imposed  on  purely  domestic  busi- 
ness.^^ 

Tax  Affecting  Intrastate  Business  Only. — A  statute  is  valid  where  a 
proper  construction  of  it  confines  the  tax  which  it  creates  to  the  intrastate  busi- 
ness, and  in  no  way  relates  to  the  interstate  business  of  the  company.  The  stat- 
ute of  Missouri  enacted  for  the  purpose  of  imposing  a  tax  upon  express  com- 
panies doing  business  within  the  state,  and  brought  before  the  court  in  this  case, 
does  not  impose  a  tax  upon  the  receipts  arising  from  interstate  business,  and  is 
not  therefore  repugnant  to  commercial  clause  of  the  constitution  of  the  United 
States." 

Interstate  Shipment  to  Intrastate  Points. — The  receipts  from  continuous 
transportation  between  points  in  the  same  state  may  be  taxed  in  that  state, 
though  the  route  lies  partly  in  another  state.  Such  transportation  is  not  inter- 
state commerce. 1* 

§§  3939-3981.  Taxation  Amounting  to  Regulation  of  Commerce — 
§  3939.  In  General. — In  the  decisions  in  which  state  laws  have  been  held  in- 
operative because  in  conflict  with,  or  amounting  to  the  exercise  of,  or  the  asser- 
tion of  control  over,  a  power  vested  exclusively  in  the  United  States,  the  inter- 
ference with  the  commercial  power  was  found  to  be  direct,  and  not  the  mere 
incidental  effect  of  the  requirement  of  the  usual  proportional  contribution  to  pub- 
lic maintenance.!^  A  tax  which  so  seriously  affects  the  interchange  of  commodi- 
ties between  the  states  as  to  essentially  impede  or  seriously  interfere  with  it,  is  a 
regulation  of  commerce.^^ 

Taxation  Distinguished  from  Regulation  of  Commerce. — The  difficulty 
has  been,  and  is,  to  distinguish  between  legitimate  attempts  to  exert  the  taxing 
power  of  the  state  and  those  laws  which,  though  in  the  guise  of  taxation,  impose 
real  burdens  upon  interstate  commerce  as  such.^^  The  state  must  be  allowed  to 
tax  the  property,  and  to  tax  it  at  its  actual  value  as  a  going  concern.  On  the 
other  hand,  the  state  can  not  tax  the  interstate  business.  The  two  necessities 
hardly  admit  of  an  absolute  logical  reconciliation.    Yet  the  distinction  is  not  with- 

11.  Caldwell  v.  North  Carolina,  187  U.  lock  v.  Ailing,  93  U.  S.  99,  33  L.  Ed.  819; 
S.  622,  47  L.   Ed.   336,  23  S.   Ct.   229.  Smith   v.    Alabama,    124   U.    S.    465,    31    _L. 

12.  Leavenworth  v.  Ewing,  80  Kan.  58,  Ed.  508,  8  S.  Ct.  564;  McCall  v.  California, 
101   Pac    664.  336  U.  S.  104,  34  L.  Ed.  392,  10  S.  Ct.  881. 

13.  Tax  on  intrastate  business  only.-  ,„1?-  ^'"'°"/-  ^°"  (U.  S.),  8  Wall.  148, 
Pacific  Exp.  Co.  V.  Seibert,  142  U.  S.  339,  ^^ ,t'-  ^'^^  l?^-    ,.  ,.        •  ,     ,   . 

35  L.   Ed.  1035,  12  S.   Ct.  250.  ,.  ""  Taxation  distinguished  from  regula- 

,.     -r  ^      ^    '       ,.  ^    ^      .  ^      ^  ^  tion     of    commerce. — This    difficulty    was 

14.  Interstate  shipment  to  intrastate  recognized  in  Galveston,  etc.,  R.  Co.  v. 
points.— Commonwealth  v.  Lehigh  Valley  Texas,  310  U.  S.  217,  52  L.  Ed.  1031,  28 
R.  Co.  (Pa.),  1  Monag.  45,  17  Atl.  179.  s.    Ct.    638,    wherein    the    possible    diflfer- 

15.  Taxation  amounting  to  regulation  of  ences  between  the  decisions  in  Philadel- 
commerce. — Postal  Telegraph-Cable  Co.  phia,  etc..  Steamship  Co.  v.  Pennsylvania, 
V.  Adams,  155  U.  S.  688,  39  L.  Ed.  311,  132  U.  S.  326,  30  L.  Ed.  1200,  7  S.  Ct. 
15  S.  Ct.  263,  citing  Western  Union  Tel.  1118,  and  Maine  v.  Grand  Trunk  R.  Co. 
Co.  V.  Massachusetts,  125  U.  S.  530,  31  143  U.  S.  317,  35  L.  Ed.  994,  12  S.  Ct. 
L.  Ed.  790,  8  S.  Ct.  961;  Ratterman  v.  121,  were  commented  upon  and  explained. 
Western  Union  Tel.  Co.,  127  U.  S.  411,  Mr.  Justice  Holmes,  speaking  for  the 
32  L.  Ed.  229,  8  S.  Ct.  1137;  Pullman's  court,  said:  "By  whatever  name  the  ex- 
Palace  Car  Co.  V.  Pennsylvania,  141  U.  action  may  be  called,  if  it  amounts  to  no 
S.  18,  35  L.  Ed.  6 J  3,  11  S.  Ct.  876;  Mas-  more  than  the  ordinary  tax  upon  prop- 
sachusetts  v.  Western  Union  Tel.  Co.,  141  erty,  or  a  just  equivalent  therefor  ascer- 
U.  S.  40,  35  L.  Ed.  638,  11  S.  Ct.  889;  tained  by  reference  thereto,  it  is  not  open 
Maine  v.  Grand  Trunk  R.  Co.,  142  U.  S.  to  attack  as  inconsistent  with  the  consti- 
217,  35  L.  Ed.  994,  12  S.  Ct.  131;  New  tution."  United  States  Exp.  Co.  v.  Minne- 
York,  etc.,  R.  Co.  v.  Pennsylvania,  158  U.  sota,  223  U.  S.  335,  56  L  Ed  459  33  S 
S.  431,  39  L.  Ed.  1043,  15  S.  Ct.  896;  Sher-  Ct.  311. 
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out  sense.  When  a  legislature  is  trying  simply  to  value  property,  it  is  less  likely 
to  attempt  to  or  effect  injurious  regulation  that  when  it  is  aiming  directly  at  the 
receipts  from  interstate  commerce.  A  practical  line  can  be  drawn  by  taking  the 
whole  scheme  of  taxation  into  account.  That  must  be  done  by  the  federal  su- 
preme court  as  best  it  can.^^  Doubtless  no  state  could  add  to  the  taxation  of 
property  according  to  the  rule  of  ordinary  property  taxation,  the  burden  of  a 
license  or  other  tax  on  the  privilege  of  using,  constructing,  or  operating  an  in- 
strumentality of  interstate  or  international  commerce,  or  for  the  carrying  on  of 
such  commerce ;  but  the  value  of  property  results  from  the  use  to  which  it  is  put, 
and  varies  with  the  profitableness  of  that  use ;  and  by  whatever  name  the  exaction 
may  be  called,  if  it  amounts  to  no  more  than  the  ordinary  tax  upon  property,  or  a 
just  equivalent  therefor,  ascertained  by  reference  thereto,  it  is  not  open  to  attack 
as  inconsistent  with  the  constitution. ^^ 

§§  3940-3947.  Tax  on  Corporations  Engaged  in  Interstate  Com- 
merce— §  3940.  In  General. — The  rule  seems  to  be  that  property  in  a  state 
belonging  to  a  corporation,  whether  foreign  or  domestic,  engaged  in  foreign  or 
interstate  commerce,  may  be  taxed,  or  a  tax  may  be  imposed  on  the  corporation 
on  account  of  its  property  within  a  state,^*'  provided  the  rights  and  power  of  the 
national  government  are  not  interfered  with.^i  Corporations  and  companies  en- 
gaged in  interstate  commerce  should  bear  their  proper  proportion  of  the  burdens 
of  the  governments  under  whose  protection  they  conduct  their  operations,  and 
taxation  on  property,  collectible  by  the  ordinary  means,  does  not  affect  interstate 
commerce  otherwise  than  incidentally,  as  all  business  is  affected  by  the  necessity 
of  contributing  to  the  support  of  the  government. ^^ 

Taxable  to  Same  Extent  as  Natural  Persons. — The  states  have  authority 
to  tax  the  estate,  real  and  personal,  of  all  their  corporations,  including  carrying 
companies,  precisely  as  they  may  tax  similar  property  when  belonging  to  natural 
persons,  and  to  the  same  extent. ^^ 


18.  Galveston,  etc.,  R.  Co.  v.  Texas,  210 
U.  S.  217,  52  L.  Ed.  1031,  28  S.  Ct.  638; 
United  States  Exp.  Co.  v.  Minnesota,  223 
U.  S.   335,   56  L.    Ed.  459,  32   S.   Ct.   211. 

19.  Postal  Telegraph-Cable  Co.  v. 
Adams,  155  U.  S.  688,  39  L.  Ed.  311,  15  S. 
Ct.   263. 

20.  Corporations. — New  York,  etc.,  R. 
Co.  «/.  Pennsylvania,  158  U.  S.  431,  39  L. 
Ed.  1043,  15  S.  Ct.  896;  Ward  v.  Maryland 
(U.  S.),  12  Wall.  418,  20  L.  Ed.  449;  Cali- 
fornia V.  Central  Pac.  R.  Co.,  127  U.  S.  1, 
32  L.  Ed.  150,  8  S.  Ct.  1073;  Postal  Tele- 
graph-Cable Co.  V.  Adams,  155  U.  S.  688, 
39  L.  Ed.  311,  15  S.  Ct.  263;  Pickard  v. 
Pullman  Southern  Car  Co.,  117  U.  S.  34, 
29  L.  Ed.  785,  6  S.  Ct.  635;  Postal  Tele- 
graph-Cable Co.  V.  Charleston,  153  U.  S. 
692,  38  L.  Ed.  871,  14  S.  Ct.  1094;  Emert 
V.  Missouri,  156  U.  S.  296,  320,  39  L.  Ed. 
430,  15  S.  Ct.  367;  Cleveland,  etc.,  R.  Co. 
V.  Backus,  154  U.  S.  439,  38  L.  Ed.'  1041, 
14  S.  Ct.  1122;  Stockard  v.  Morgan,  185 
U.  S.  27,  46  L.  Ed.  785,  22  S.  Ct.  576; 
Western  Union  Tel.  Co.  v.  Taggart,  163 
U.  S.  1,  41  L.  Ed.  49,  16  S.  Ct.  1054; 
Ficklen  v.  Taxing  Dist.,  145  U.  S.  1,  36 
L.  Ed.  601,  21  S.  Ct.  810;  Adams  Exp. 
Co.  V.  Ohio  State  Auditor,  165  U.  S.  194, 
41  L.  Ed.  683,  17  S.  Ct.  305;  American 
Refrigerator  Trans.  Co.  v.  Hall,  174  U.  S. 
70,  43  L.  Ed.  899,  19  S.  Ct.  599;  Louisville, 
etc..  Ferry  Co.  v.  Kentucky,  188  U.  S.  385, 
47  L.  Ed.  513,  23  S.  Ct.  463;  Atlantic,  etc.. 


Tel.  Co.  V.  Philadelphia,  190  U.  S.  160,  47 
L.  Ed.  995,  24  S.  Ct.  817;  State  Tax  on 
Railway  Gross  Receipts  (U.  S.),  15  Wall. 
284,  21  L.  Ed.  164;  Delaware  Railroad 
Tax  (U.  S.),  18  Wall.  206,  21  L.  Ed.  888; 
Telegraph  Co.  v.  Texas,  105  U.  S.  460,  26 
L.  Ed.  1067;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  29  L.  Ed.  158, 
5  S.  Ct.  826;  Western  Union  Tel.  Co.  v. 
Massachusetts,  125  U.  S.  530,  31  L.  Ed. 
790,  8  S.  Ct.  961;  Marye  v.  Baltimore,  etc., 
R.  Co.,  127  U.  S.  117,  32  L.  Ed.  94,  8  S. 
Ct.  1037;  Leloup  v.  Mobile,  127  U.  S.  640, 
32  L.  Ed.  311,  8  S.  Ct.  1380;  Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  141  U. 
S.  18,  35  L.  Ed.  613,  11  S.  Ct.  876;  Mas- 
sachusetts V.  Western  Union  Tel.  Co.,  141 
U.  S.  40,  35  L.  Ed.  628,  11  S.  Ct.  889; 
Pittsburgh,  etc.,  R.  Co.  v.  Backus,  154  U. 
S.   421,   38    L.    Ed.    1031,    14    S.    Ct.    1114. 

21.  Western  Union  Tel.  Co.  v.  Taggart, 
163  U.  S.  1,  41  L.  Ed.  49,  16  S.  Ct.  1054; 
Covington,  etc.,  Bridge  Co.  v.  Kentucky, 
154  U.  S.  204,  38  L.  Ed.  962,  14  S.  Ct.  1087. 

22.  Postal  Telegraph-Cable  Co.  v. 
Adams,  155  U.  S.  688,  39  L.  Ed.  311,  15 
S.  Ct.  263;  Adams  Exp.  Co.  v.  Ohio  State 
Auditor,  165  U.  S.  194,  41  L.  Ed.  683,  17 
S.    Ct.   305. 

23.  Taxable  to  same  extent  as  natural 
persons. — State  Tax  on  Railway  Gross 
Receipts  (U.  S.),  15  Wall.  284,  21  L.  Ed. 
164. 
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Valuation  or  Excise  Tax. — Such  taxation  may  be  laid  upon  a  valuation,  or 
may  be  an  excise,  and  in  exacting  an  excise  tax  from  their  corporations,  the 
states  are  not  obliged  to  impose  a  fixed  sum  upon  the  franchises  or  upon  the  value 
of  them  but  they  may  demand  a  graduated  contribution  proportioned  either  to 
the  value  of  the  privileges  granted,  or  to  the  extent  of  their  exercises  or  to  the 
results  of  their  exercise. 2* 

Corporations  Created  by  State. — The  property,  the  business,  and  the  in- 
come of  corporations  created  by  a  state  may  undoubtedly  be  taxed  by  the  state; 
but  in  imposing  such  taxes  care  should  be  taken  not  to  interfere  with  or  hamper, 
directly  or  by  indirection,  interstate  or  foreign  commerce,  or  any  other  matter 
exclusively  within  the  jurisdiction  of  the  federal  government. ^^  The  state  may 
tax  a  corporation  on  its  special  franchises,  granted  to  it  by  the  state,  or  by  au- 
thority from  the  state  wholly  within  .its  limits,  though  the  corporation  is  engaged 
in  interstate  commerce,  because  the  tax  is  not  on  the  business  of  the  corpora- 
tion.26 

Corporations  Created  by  United  States. — The  property  of  corporations 
holding  their  franchises  from  the  government  of  the  United  States  is  not  exempt 
from  taxation  by  the  states  of  its  situs. ^''' 

Under  Charter  Provision. — The  Illinois  Central  Railroad  Charter' requiring 
the  company  to  pay  to  the  state  an  amount  equal  to  seven  per  cent  of  its  gross  re- 
ceipts in  lieu  of  taxes,  was  a  mere  charter  method  of  fixing  an  equivalent  for  a 
tax  that  would  otherwise  ordinarily  be  levied  on  the  property  of  the  corporation ; 
and  hence,  notwithstanding  it  required  the  payment  of  such  percentage  on  the  re- 
ceipts of  the  railroad  company's  charter  lines  from  interstate  commerce,  was  not 
invalid  as  an  attempt  to  regulate  or  impose  a  tax  on  interstate  commerce  itself. ^^ 

§  3941.  Tax  on  Gross  Receipts. — A  tax  levied  by  a  state  upon  the  gross 
receipts  derived  from  the  transportation  of  passengers  and  goods  between  one 
state  and  other  states  or  foreign  nations  is  a  regulation  of  commerce  and  beyond 
the  power  of  the  state.^^ 

§  3942.  Tax  on  Franchise  or  Privilege. — The  franchise  of  a  corporation, 
although  that  franchise  is  the  business  of  interstate  commerce,  is,  as  a  part  of  its 
property,  subject  to  state  taxation,  providing  at  least  the  franchise  is  not  derived 
from  the  United  States.^**     The  proposition  that  the  states  can,  by  way  of  a  tax 

24.  Valuation  or  excise  tax. — State  Tax  L.  Ed.  146;  Delaware  Railroad  Tax  (U. 
on  Railway  Gross  Receipts  (U.  S.),  15  S.),  18  Wall.  206,  31  L.  Ed.  888;  Postal 
Wall.  284,  21  L.  Ed.  164,  Telegraph-Cable  Co.  v.  Adams,  155  U.  S. 

25.  Corporations  created  by  state. —  688,  39  L.  Ed.  311,  15  S.  Ct.  263;  New 
Ficklen  v.  Taxing  Dist.,  145  U.  S.  1,  36  L.  York,  etc.,  R.  Co.  v.  Pennsylvania,  158  U. 
Ed.  601,  21  S.  Ct.  810;  Philadelphia,  etc.,  S.  431,  39  L.  Ed.  1043,  15  S.  Ct.  896;  Cen- 
vSleamship  Co.  v.  Pennsylvania,  122  U.  S.  tral  Pac.  R.  Co.  v.  People,  162  U.  S.  91,  40 
326,  30  L.  Ed.  1200,  7  S.  Ct.  1118.  L.  Ed.  903,  16  S.  Ct.  766;  Western  Union 

26.  Hudson,  etc.,  R.  Co.  v.  State  Board,  Tel.  Co.  v.  Taggart,  163  U.  S.  1,  41  L.  Ed. 
137  N.  Y.  S.  918,  143  App.  Div.  26.  49,  16  S.  Ct.  1054;  Western  Union  Tel.  Co. 

27.  Corporations  created  by  United  v.  Gottlieb,  190  U.  S.  412,  47  L.  Ed.  1116, 
States.— Railroad  Co.  v.  Peniston  (U.  S.),  23  S.  Ct.  730;  Atlantic,  etc.,  Tel.  Co.  v. 
18  Wall.  5,  21  L.  Ed.  787;  Thomson  v.  Philadelphia,  190  U.  S.  160,  47  L.  Ed.  995, 
Pacific  Railway  (U.  S.),  9  Wall.  579,  19  24  S.  Ct.  817;  Ficklen  v.  Taxing  Dist., 
Iv.  Ed.  792;  Western  Union  Tel.  Co.  v.  145  U.  S.  1,  36  L.  Ed.  601,  21  S.  Ct.  810; 
Massachusetts,  125  U.  S.  530,  31  L.  Ed.  Philadelphia,  etc..  Steamship  Co.  v.  Penn- 
790,  8  S.  Ct.  961;  Ficklen  v.  Taxing  Dist,  sylvania,  122  U.  S.  336,  30  L.  Ed  1200  7 
145   U.    S.    1,    36   L.    Ed.    601,   31    S.    Ct.    810.  S.    Ct.    1118. 

28.  Under  charter  provision. — State  v.  Rev.  Codes,  §  165,  imposing  certain 
Illinois  Cent.  R.  Co.,  92  N.  E.  814,  246  graduated  charges,  based  upon  the  amount 
111-   188.  of  capital  stock  of  the  corporation,  to  be 

29.  Tax  on  gross  receipts. — Fargo  v.  collected  by  the  secretary  of  state,  for  the 
Michigan,  121  U.  S.  230,  30  L.  Ed.  888,  7  filing  of  each  certified  copy  or  article  of 
S.  Ct.  857.  incorporation  of  any  foreign   corporation, 

30.  Tax  upon  franchises. — Case  of  the  held  unconstitutional  as  imposing  a  bur- 
State  Freight  Tax  (U.  S.),  15  Wall.  232,  21  den    on    interstate    commerce,    when    ap- 
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■upon  business  transacted  within  their  limits,  or  upon  the  franchise  of  corporations 
which  they  have  chartered,  regulate  such  business  or  the  aflfairs  of  such  corpora- 
tions, has  often  been  set  up  as  a  defense  to  the  allegation  that  the  taxation  was 
such  an  interference  with  commerce  as  violated  the  constitutional  provision  now 
under  consideration.  But  where  the  business  so  taxed  is  commerce  itself,  and  is 
commerce  among  the  states  or  with  foreign  nations,  the  constitutional  provision 
can  not  thereby  be  evaded ;  nor  can  the  states,  by  granting  franchises  to  corpora- 
tions engaged  in  the  business  of  the  transportation  of  persons  or  merchandise 
among  them,  which  is  itself  interstate  commerce,  acquire  the  right  to  regulate  that 
•commerce,  either  by  taxation  or  in  any  other  way.^^  But  where  a  railroad  com- 
pany received  important  franchises  by  grant  of  the  United  States,  such  fran- 
chises are  not  legitimate  subjects  of  taxation  by  the  state.  They  were  granted 
to  the  company  for  national  purposes  and  to  subserve  national  ends.  The  state 
can  neither  take  them  away,  nor  destroy  nor  abridge  them,  nor  cripple  them  by 
■onerous  burdens.  It  can  not  tax  franchises  wh!ch  are  the  grant  of  the  United 
States.^^  A  franchise  tax  imposed  locally  on  a  railroad  doing  an  interstate  busi- 
ness is  invalid  as  a  burden  on  interstate  commerce.^^  A  license  or  privilege  tax 
for  the  conduct  of  intrastate  business  of  a  corporation  doing  both  interstate  and 
intrastate  business,  based  on  the  corporation's  total  capital  or  capital  stock,  is  un- 
constitutional as  violating  the  commerce  clause  of  the  federal  constitution. 3* 

Fee  for  Piling  Articles  of  Incorporation. — The  refusal  of  the  Secretary  of 
State  to  accept  for  filing  articles  of  incorporation  of  a  domestic  corporation,  or- 
ganized to  guarantee  mortgages  on  real  estate  in  various  states,  without  payment 
of  the  filing  fee  and  license  tax  contemplated  by  a  statute  is  not  violative  of  the 
federal  constitution  as  interfering  with  interstate  commerce.^" 

Based  on  Amount  of  Capital  Stock. — A  state  franchise  tax  upon  private 
corporations,  based  on  the  amount  of  capital  employed  by  the  corporation  in  the 
state,  is  not  affected  by  the  character  of  the  property  in  which  the  capital  is  in- 
vested, and  is  therefore  not  rendered  illegal  by  the  fact  that  such  capital  is  em- 
plied  to  foreign  interstate  corporations.  taking  toll  thereon;  held,  that  the  assess- 
Chicago,  etc.,  R.  Co.  v.  Swindlehurst  ment  of  these  franchises  was  repugnant 
(Mont.),  130  Pac.  966.  to  the  constitution  and  laws  of  the  United 

Act  March  7,  1907,  p.  418,  §  1  (Code  States  and  the  power  given  to  congress 
1907,  §  3391),  requiring  a  foreign  corpora-  to  regulate  commerce  among  the  several 
tion  to  pay  an  annual  franchise  tax  for  states.  Franchises  conferred  by  congress 
use  of  the  state,  based  on  the  amount  of  cannot,  without  its  permission,  be  taxed 
capital  employed  therein,  is  not  invalid  by  the  states.  California  v.  Central  Pac. 
as  interfering  with  interstate  commerce.  R.  Co.,  127  U.  S.  1,  33  L.  Ed.  150,  8  S. 
Southern  R.  Co.  v.   Greene,   160  Ala.  396,       Ct.   1073. 

49   So.   404;    Central,   etc.,   R.   Co.   v.    Gas-  33.    King   County   v.    Northern    Pac.    R. 

ton,   160   Ala.   671,   49   So.   413.  Co.,   196  Fed.  323. 

Acts    1911,    p.    67     imposing   an    annual  ^^    Mulford   Co.  v.   Curry.  163  Cal.  376, 

franchise  tax  on  all  the  corporations  do-       ,„,    p         ggg 

ing   business    in   the   state   upon   the   pro-  ^-^    ^^^     "g  ^^^  p^j    ^ode,  §  416, 

portion  of  their  outstanding  capital  stock       ^^^^     ^     ;„    ^^    f^;    ^^    ^j^  -^^    f^r 

represented  by  property  owned  and  used       ^„^  -^  ^^  corporations  doing  an  in- 

in  business  transacted  in  the  state,  held  tg^state  business  an  annual  license  tax 
as  to  a  railroad  engaged  in  interstate  ^^^  ^^^  ^j  j^^  ^^  ^^  business  in  California, 
transportation,  not  mvalid  as  a  taxation  j^^j^  -^^^y^^  ^^  imposing  a  burden  on  in- 
of   interstate    commerce^     St     Louis     etc  commerce.     Mulford  Co.  v.  Curry, 

R     Co    V.    Norwood,    106   Ark.   331,   152   S.        ^35   p^^    ggg    ^gg   ^al.   376. 
W.    110.  „        .        -,.  .  ,  r   . 

31.  Fargo  V.  Michigan,  131  U.  S.  330,  .35.  Fee  for  filing  articles  of  incorpora- 
30  L.   Ed.  888,   7   S.   Ct.  857.  tion.— City   Properties   Co.  v.   Jordan,   136 

32.  The   state   board   of   equalization   of       P^C-   351,  163   Cal.  587. 

California  having  included  in  their  assess-  So  much  of  Civ.  Code,  §  408,  as  _re- 
ment  all  the  franchises  of  a  railroad  com-  quires  foreign  corporations  before  doing 
pany,  amongst  which  were  franchises  con-  business  in  the  state  to  file  a  copy  of 
ferred  by  the  United  States,  of  construct-  their  articles  with  the  secretary  of  state, 
ing  a  railroad  from  the  Pacific  Ocean  held  not  in  restraint  of  interstate  corn- 
across  the  state  as  well  as  across  the  merce.  Mulford  Co.  v:  Curry,  163  Cal. 
territories    of    the    United    States,    and    of  376,   135   Pac.   336. 
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ployed  in  interstate  or  foreign  commerce.^®  Interstate  commerce  is  not  uncon- 
stitutionally interfered  with  by  the  franchise  tax  imposed  upon  a  domestic  railway 
corporation  by  a  state  law,  because  no  deduction  is  allowed  from  the  capital 
stock,  taken  as  the  basis  of  the  tax,  on  account  of  the  considerable  proportion  of 
its  rolling  stock  which,  by  the  familiar  course  of  railway  business,  is  always  ab- 
sent from  the  state.^'' 

Right  of  Way  under  River. — A  railroad  company  received  a  patent  from  the 
state  of  a  right  of  way  under  the  Hudson  River  for  the  construction  of  tunnels 
for  operation  of  a  railroad  underneath  the  river.  The  franchise,  being  largely 
used  for  local  traffic  within  the  state,  could  be  taxed  by  the  state,  though  used 
partly  in  interstate  commerce.^® 

Tax  on  Right  to  Engage  in  Commerce. — The  cases  in  which  the  taxing 
statutes  have  been  held  void,  were  cases  in  which  the  tax  was  not  upon  the  prop- 
erty employed  in  the  business,  but  upon  the  right  to  carry  on  the  business  at  all, 
and  was  therefore  held  to  impose  a  direct  burden  upon  the  commerce  itself.^® 
For  the  same  reason,  a  tax  upon  the  gross  receipts  derived  from  the  transporta- 
tion of  passengers  and  goods  between  one  state  and  other  states  or  foreign  na- 
tions has  been  held  to  be  invalid.^* 

§  3943.  Tax  on  Capital  Stock. — The  tax  imposed  under  Colorado  Laws 
1907,  ch.  211,  upon  the  capital  stock  of  a  foreign  railway  company,  the  greater 
part  of  whose  property  and  business  is  outside  the  state,  and  whose  business  done 
within  the  state  is  principally  interstate  commerce,  is  invalid  under  the  com- 
merce, and  due  process  of  law  clauses  of  the  federal  constitution,  even  if  the 
temporary  forfeiture  of  the  right  to  do  business,  declared  by  the  statute  in  case 
of  failure  to  pay  the  tax,  can  be  confined  by  construction  in  business  wholly 
within  the  state.*  ^ 

§  3944.  Tax  on  Transfer  of  Corporate  Stock. — An  unconstitutional  in- 
terference with  interstate  commerce  is  not  made  by  the  tax  on  transfers  of  cor- 
porate stock  imposed  by  a  law  of  New'  York,  as  applied  to  a  sale  in  New  York,  be- 

36.  Based  on  amount  of  capital  stock.  Payment  of  the  unconstitutional  tax 
— New  York  v.  Roberts,  19  S.  Ct.  58,  imposed  under  Colo.  Laws  1907,  ch.  211, 
171  U.  S.  658,  43  L.  Ed.  323,  reversing  upon  the  capital  stock  of  a  foreign  r-ail- 
judgment  United  States  v.  Hopkins,  82  way  company  whose  business  is  princi- 
Fed.   539.  pally    interstate    commerce,    can    not    be 

37.  Judgments  69  N.  E.  1129,  177  N.  Y.  deemed  voluntary,  so  as  to  defeat  an  ac- 
584  and  76  N.  E.  1104,  affirmed  in  New  tion  to  recover  it  back,  where  the  com- 
York,  etc.,  R.  Co.  v.  Miller,  26  S.  Ct.  714,  pany,  failing  to  pay  the  tax,  would  incur 
203  U.   S.   584,  50  L.   Ed.   1155.  the  risk  of  having  its   contracts  disputed 

38.  Right  of  way  under  river.— People  v.  ^"d  its  business  injured  by  reason  of  the 
State  Board,  135  N.  Y.  S.  895,  69  Misc.  forfeiture  clause  in  such  statute,  and  of 
Rep    1  finding  the  tax  greatly  increased  in   case 

39.  Tax  on  right  to  engage  in  com-  '%  Anally  had  to  pay.  Atchison  etc.,  R. 
merce.-Moran  ^.  New  Orletnt,  112  U.  S.  p°«  \  ^  ^°^'^°' 'J?'^r^ 'J,'^  2^"'  ^^  S.  Ct. 
69,  28  E.  Ed.  653,  5  S.  Ct.  38;  Pickard  v.  ^^S;.  ^""-    <^f "   ^^^^C,   1050. 

Pullman  Southern  Car  Co.,  117  U.  S.  34,  ^"^    secretary    of    state,    who    collects 

43,   39   L.   Ed.   785,   6  S.   Ct.   635;   Robbins  ^""^   retams   the   unconstitutional   tax   im- 

V.  Shelby  County  Taxing  Dist.,  120  U.  S.  P°sed  by   Colo    Sess.  Laws  1907,  ch.  211, 

489,   30   L.   Ed.   694,   7   S.   Ct.   592;   Leloup  "P°"  ^^"^  "P'*^^  ^^'"^\  °^a  foreign  rail- 

V.   Mobile,   127   U.   S.   640,  32   L.   Ed.  811,  f^^   company  engaged  principally  in   in- 

8  S    Ct    1380  terstate   commerce,   is   liable  to  a  suit  to 

'       '           '■,,.,.          .„,  TT    c    „„„    .,-,  recover  back  the  tax,  as  paid  under  duress 

40.  Fargo  t/.  Michigan,  121  U.S  230,  30  and  protest— especially  in  view  of  the 
L.  Ed.  888,  7  S.  Ct.  857;  Philadelphia,  etc  provisions  of  §  6,  that,  if  it  shall  be  iu- 
Steamship  Co.  v  Pennsylvania  122  U.  dicially  determined  that  any  corporation 
S.  336,  30  L.  Ed.  1300,  7  fe.  Ct.  1118;  has  erroneously  paid  the  tax,  the  auditor 
Pullman  s  Palace  Car  Co.  v.  Pennsylvania,  may  draw  a  warrant  for  its  refunding 
141  U.  S.  18,  35  L.  Ed.  618,  11  S.  Ct.  876.  upon  the  filing  of  a  certified  copy  of  thi 

41.  Tax  on  capital  stock. — Atchison,  judgment.  Atchison,  etc.,  R.  Co.  v. 
etc.,  R.  Co.  V.  O'Connor,  333  U.  S.  380,  O'Connor,  333  U.  S.  280,  32  S.  Ct  216 
33  S.  Ct.  316,  Ann.  Cas.  1918C,  1050.  Ann.    Cas.    1913C,    1050. 
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tween  two  nonresidents,  of  the  stock  of  foreign  railway  corporations.*^ 

§  3945.  Tax  on  Right  of  Corporations  to  Consolidate. — A  statute  of 
Ohio  imposes  a  fee  on  a  consolidated  corporation  for  filing  in  the  state  articles  of 
consolidation,  where  several  railroads  of  different  states  had  been  consolidated, 
forming  a  new  corporation,  as  a  condition  to  receiving  privileges,  immunities,  and 
powers  which  it  could  by  no  means  possess,  save  by  the  grace  and  favor  of  the 
constitution  of  the  state  of  Ohio  and  the  statutory  provisions  passed  in  accord- 
ance therewith.  The  exaction  constituted  no  tax  upon  interstate  commerce,  or 
the  right  to  carry  on  the  same,  or  the  instruments  thereof,  and  its  enforcement 
involved  no  attempt  on  the  part  of  the  state  to  extend  its  taxing  power  beyond  its 
territorial  limits. ^^ 

§  3946.  Tax  on  Property  Outside  of  State. — A  state  can  not  tax  prop- 
erty outside  of  its  jurisdiction  belonging  to  persons  domiciled  elsewhere.  On  the 
other  hand,  it  can  tax  property  permanently  within  its  jurisdiction  although  be- 
longing to  persons  domiciled  elsewhere  and  used  in  commerce  among  the  states.** 

§  3947.  Tax  on  Property  of  Foreign  Corporation. — It  is  settled  that 
where  a  corporation  of  one  state  brings  into  another  to  use  and  employ,  a  portion 
of  its  movable  personal  property,  it  is  legitimate  for  the  latter  to  impose  upon  such 
property  thus  used  and  employed  its  fair  share  of  the  burdens  of  taxation  im- 
posed upon  similar  property  used  in  like  way  by  its  o^Yn  citizens.*^  The  fact  that 
the  rolling  stock  of  a  carrier  is  employed  in  interstate  commerce  does  not  exempt 
it  from  taxation  by  the  state. *^  If  such  stock  never  passed  beyond  the  limits  of 
the  state,  it  could  not  be  doubted  that  the  state  could  tax  them,  like  other  property, 
within  its  borders,  notwithstanding  they  were  employed  in  interstate  commerce. 
The  fact  that  the  stock,  instead  of  stopping  at  the  state  boundary,  crosses  the 
boundary  in  going  out  and  coming  back,  can  not  affect  the  power  of  the  state  to 
levy  a  tax  upon  them.  The  state,  having  the  right,  for  the  purposes  of  taxation, 
to  tax  any  personal  property  found  within  its  jurisdiction,  without  regard  to  the 
place  of  the  owner's  domicile,  could  tax  the  specific  stock  which  at  a  given  mo- 
ment were  within  its  borders.*'^  The  route  over  which  the  cars  travel  extending 
beyond  the  limits  of  the  state,  particular  cars  may  not  remain  within  the  state; 
but  the  company  has  at  all  times  substantially  the  same  number  of  cars  within  the 
state,  and  continuously  and  constantly  uses  there  a  portion  of  its  property;  and 
it  is  distinctly  found,  as  matter  if  fact,  that  the  company  continuously,  throughout 
the  periods  for  which  these  taxes  were  levied,  carried  on  business  in  Pennsylvania, 
and  had  about  one  hundred  cars  within  the  state.*^   It  is  quite  true,  as  the  situs  of 

42.  Tax  on  transfer  of  corporate  stock.  166  U.  S.  171,  41  L.  Ed.  960,  17  S.  Ct.  527. 
—Order,  184  N.  Y.  431,  77  N.  E.  970,  8  46.  Pullman's  Palace  Car  Co.  v.  Penn- 
L.  R.  A.,  N.  S.,  314,  6  Am.  &  Eng.  Ann.  sylvania,  141  U.  S.  18,  35  L.  Ed.  613,  11 
Cas.  515,  affirmed  in  Hatch  v.  Reardon,  S.  Ct.  876;  Pullman's  Palace  Car  Co.  v. 
204  U.  S.  152,  51  L.  Ed.  415,  27  S.  Ct.  188,  Hayward,  141  U.  S.  36,  35  L.  Ed.  621,  11 
9  Am.  &  Eng.  Ann.  Cas.  736.  S.   Ct.  883;   State  Railroad  Tax  Cases,  92 

43.  Tax  on  right  of  corporations  to  con-  U.  S.  575,  23  L.  Ed.  663;  Gloucester  Ferry 
solidate.— Ashley  v.  Ryan,  153  U.  S.  436,  Co.  v.  Pennsylvania,  114  U.  S.  196,  29  L. 
38   L.   Ed.  773,  14  S.   Ct.  865.  Ed.  158,  5  S.  Ct.  826;  Marye  v.  Baltimore, 

44.  Property  outside  of  state.— Fargo  f.  etc.,  R.  Co.,  127  U.  S.  117,  32  L.  Ed.  94, 
Hart,   193   U.   S.   490,  48   L.   Ed.  761,   24   S.  8   S.    Ct.    1037. 

Ct.  498.  47.   Pullman's   Palace   Car   Co.  v.   Penn- 

45.  Property  of  foreign  corporation. —  sylvania,  141  U.  S.  18,  35  L.  Ed.  613,  11 
American  Refrigerator  Trans.  Co.  v.  Hall,  S.  Ct.  876;  Green  v.  Van  Buskirk  (U.  S.), 
174  U.  S.  70,  43  L.  Ed.  899,  19  S.  Ct.  599;  5  Wall.  307,  18  L.  Ed.  599;  American  Re- 
Union  Refrigerator  Trans.  Co.  v.  Lynch,  frigerator  Trans.  Co.  v.  Hall,  174  U.  S. 
177  U.  S.  149,  44  L.  Ed.  708,  20  S.  Ct.  70,  43  L.  Ed.  899,  19  S.  Ct.  599;  Union 
631;  Pullman's  Palace  Car  Co.  v.  Pennsyl-  Refrigerator  Trans.  Co.  v.  Lynch,  177  U. 
vania,    141   U.    S.    18,   35   L.    Ed.   613,   11   S.  S.   149,  44  L.   Ed.  708,   20  S.   Ct.  631. 

Ct.    876;    Adams    Exp.    Co.   v.   Ohio   State  48.   Pullman's   Palace   Car   Co.  v.   Penn- 

Auditor,  165  U.   S.  194,  41  L.  Ed.   683,   17       sylvania,   141  U.   S.   18,   35   L.   Ed.   613,  11 
S.  Ct.  305;  Adams  Exp.  Co.  v.  Kentucky,       S.    Ct.    876;    Marye   v.   Baltimore,   etc.,   R. 
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a  railroad  is  in  another  state,  that  also,  upon  general  principles,  is  the  situs  of  all 
its  personal  property;  but  for  purposes  of  taxation,  as  well  as  for  other  pur.- 
poses,  that  situs  may  be  fixed  in  whatever  locality  the  propery  may  be  brought 
and  used  by  its  owner  by  the  law  of  the  place  where  it  is  found. *s  This  principle 
of  the  power  to  a  state  to  tax  the  movable  and  constantly  changing  property  of 
foreign  corporations  has  been  applied  to  corporations  engaged  in  furnishing  to 
shippers  refrigerator  cars  for  the  transportation  of  perishable  freight.^"  Where 
rolling  stock  is  used  in  two  or  more  states,  the  tax  might  be  fixed  by  an  appraise- 
ment and  valuation  of  the  average  amount  of  the  property  habitually  used  in  a 
state.s^  The  taxation  of  a  foreign  corporation  which  owns  freight  cars  run  by 
state  railroad  companies  from  points  within  to  points  without  the  state  is  not 
unconstitutional,  as  an  interference  with  interstate  commerce.^- 

Engaged  in  Interstate  Commerce. — The  provision  of  a  state  law  which  re- 
quires a  foreign  corporation,  carrying  on  solely  interstate  commerce  in  Missouri, 
to  make  out,  deliver,  and  file  with  the  secretary  of  state  a  statement  as  to  its 
property  and  business  within  the  state  and  to  pay  a  license  tax  thereon,  is  uncon- 
.  stitutional.^2 

Tax  on  Corporate  Stock. — Taxation  of  shares  in  foreign  corporations  owned 
by  citizens  under  Burns'  Ann.  St.  Ind.  1908,  §§  10,143,  10,233,  10,234,  while 
shares  in  domestic  corporations  are  only  taxable  when  property  of  the  corpora- 
tion is  not  exempt,  does  not  violate  commerce  clause  of  the  constitution.^* 

Fees  for  Filing  Charter. — The  fee  imposed  on  corporations  for  filing  arti- 
cles, which  they  must  file  before  they  can  be  deemed  legally  incorporated  or  con- 
solidated, is  not  a  tax  on  interstate  commerce,  though  they  be  engaged  in  such 
business,  but  on  the  right  to  exist  as  a  corporation. ^s  A  foreign  corporation, 
though  engaged  in  interstate  trade,  may,  before  being  permitted  to  do  business 
in  the  state,  be  required  to  comply  with  such  reasonable  conditions  as  are  con- 
tained in  a  state  statute,  requiring  the  filing  of  its  charter,  the  payment  of  charter 
fees,  the  making  of  reports  and  furnishing  any  information  concerning  its  busi- 
ness, the  appointment  of  agents  to  receive  service  of  process,  etc.^^ 

Co.,   127   U.   S.  117,  32  L.   Ed.   94,   8   S.   Ct.  Hall,    174   U.    S.    70,   43    L.    Ed.    899,    19    S. 

1037.  Ct.  599;  Union  Refrigerator  Trans.   Co.  v. 

In  the  case  of  Marye  v.  Baltimore,  etc.,  Lynch,   177   U.   S.   149    44   L,    Ed    708    30 

R.   Co.,   127  U.   S.  117,  33  L.  Ed.  94,  8  S.  S.    Ct.   631;    Marye   v.    Baltimore,'  etc'   R. 

Ct.  1037,  the  question  was  whether  a  rail-  Co.,  127  U.  S.  117,  32  L.   Ed.  94,  8  S.   Ct. 

road   company   incorporated  by  the   state  1037;   Pullman's   Palace  Car  Co.  z/.   Penn- 

of  Maryland,  and  no  part  of  whose   own  sylvania,   141  U.   S.   18,   35   E.   Ed.   613,   11 

railroad  was  within  the  state  of  Virginia,  S.  Ct.  876. 

was   taxable   under   general   laws   of   Vir-  52.  Fargo  v.  Auditor   General,  57   Mich, 

ginia    upon    rolling    stock    owned    by    the  598,    24    N.   W.    538. 

company,  and  employed  upon  connecting  53.   Engaged  in  interstate  commerce.- 

railroads    leased   by   it   m   that    state,   yet  International   Text-Book   Co.  v.   Gillespie, 

not  assigned  permanently  to  those  roads,  329  Mo.  397    139  S    W    933 
but  used  interchangeably  upon  them  and  ,-^    ^^  '  '        '         ' ,       „ 

upon   roads   in  other  states,   as   the   com-  ■,  ^^:  ^^^°"c"'°;^P°"*f  stock.— Darnell  v. 

pany's   necessities   required.      It  was  held  r     i^"^i^   \  ^^-    ^^^■'  J^^  ^-   h   ^'^^'   " 

not  to  be  so  taxable,  solely  because   the  ^l  f    n«  >;t  ^5'''?lS^.l",'^S"f  "*  Darnell  v. 

tax  laws  of  Virginia  appeared  upon  their  State,  90  N.   E.  769,  174  Ind.  143. 
face  to  be  limited  to  railroad  corporations  ^5.    Fees    for    filing     charter. — Chicago, 

of  that  state.     Pullman's  Palace   Car   Co.  ^tc,    R.    Co.   v.   State,    51   N.    E.    934,    153 

V.   Pennsylvania,   141   U.   S.   18,   35   L.   Ed.  1"^.    134. 
613,   11  S.   Ct.  876.  56.  State  v.  American  Book  Co.,  69  Pac. 

49.  Marye  v.  Baltimore,  etc.,  R.  Co.,  137  563,  65  Kan.  847,  dismissed  American 
U.  S.  117,  32  L.  Ed.  94,  8  S.  Ct.  1037;  Book  Co.  v.  Kansas,  34  S.  Ct.  394,  193  U. 
Pullman's  Palace  Car  Co.  v.  Pennsylvania,  S.  49,  48  L.  Ed.  613. 

141  U.  S.   18,  35  E.   Ed.   613,   11  S.   Ct.  876.  St.    1903,   pp.   447,   450,   c.   437,    §§   66,    67, 

50.  American  Refrigerator  Trans.  Co.  v.  75,  requiring  every  foreign  corporation  of 
Hall,  174  U.  S.  70,  43  E.  Ed.  899,  19  S.  the  classes  described  in  §  58  (page  443) 
Ct.  599;  Union  Refrigerator  Trans.  Co.  v.  annually  to  file  in  the  office  of  the  secre- 
Lynch,  177  U.  S.  149,  44  L.  Ed.  708,  30  tary  of  the  commonwealth  a  certificate 
S.  Ct.   631.  of  certain  facts,  and  to  pay  an  excise  tax 

51.  American  Refrigerator  Trans.  Co.  v.  assessed   on  its   capital  stock  by   the  tax 
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§  3948.  Tax  on  Gross  Receipts. — The  constitutionality  of  the  taxation  by 
a  state  of  the  gross  earnings  of  railroad  companies  derived  from  interstate  com- 
merce, has  been  upheld.^''  In  a  case  where  the  corporation  was  created  by  that 
state  and  had  the  situs  of  its  business  within  that  state,  and  where  the  receipts 
had  become  intermingled  with  the  general  property  of  the  carrier. ^^  However, 
a  subsequent  case  questions  the  correctness  of  the  above  statement  and  holds  that 


commissioner,  pursuant  to  Const,  c.  1, 
§  1,  art.  4,  and  §  58,  including  every  for- 
eign corporation  which  has  a  usual  place 
of  business  in  Massachusetts,  or  which  is 
engaged,  permanently  or  temporarily,  and 
with  or  without  a  usual  place  of  business 
therein,  in  the  construction,  erection,  al- 
teration, or  repair  of  a  building,  bridge, 
railroad,  railway,  or  construction  of  any 
kind,  are  constitutional,  and  enforceable 
as  applicable  to  a  corporation  engaged  in 
interstate  commerce,  which  has,  at  the 
same  time,  a  place  of  business  in  the  state 
for  domestic  purposes,  since,  though 
broad  enough  to  include  corporations  en- 
gaged exclusively  in  interstate  commerce, 
the  legislative  intention  will  not  be  pre- 
sumed to  include  corporations  whose 
usual  places  of  business  are  established 
and  maintained  solely  for  use  in  inter- 
state commerce.  Attorney  General  v. 
Electric  Storage  Battery  Co.,  74  N.  E. 
467,   188   Mass.   239. 

57.  Gross  receipts. — State  Tax  on 
Railway  Gross  Receipts  (U.  S.),  15 
Wall.  384,  21  L.  Ed.  164;  Delaware  Rail- 
road Tax  (U.  S.),  18  Wall.  206,  21  L. 
Ed.  888.  See  Rutland  R.  Co;  v.  Central 
Vermont  R.  Co.,  159  U.  S.  630,  40  L. 
Ed.   284,  16   S.   Ct.   113. 

A  statute  of  a  state  imposing  a  tax 
upon  the  gross  receipts  of  railroad  com- 
panies is  not  repugnant  to  Const.,  art. 
1,  §  8,  subd.  3,  providing  for  the  regula- 
tion of  commerce  with  foreign  nations 
and  among  the  several  states,  though  the 
grors  receipts  are  made  up  in  part  from 
freights  received  for  the  transportation 
of  merchandise  from  the  state  to  an- 
other, or  into  the  state  from  another. 
State  Tax  on  Railway  Gross  Receipts 
(U.  S.),   15  Wall.  284,  21  L.   Ed.   164. 

Act  June  7,  1879,  §  7  (P.  L.  116),  im- 
posing a  tax  upon  the  receipts  of  rail- 
way and  transportation  companies,  is  in 
violation  of  the  constitution  of  the  United 
States,  art.  1,  §  8,  providing  that  con- 
gress shall  have  power  to  regulate  com- 
merce between  the  states,  so  far  as  it 
levies  a  tax  upon  receipts  derived  from 
commerpe  between  points  within  and 
points  without  the  state,  and  between 
points  without  the  state  but  passing 
through  it;  and  it  is  immaterial  that 
goods  destined  for  points  without  the 
state  were  temporarily  detained  in  the 
state  after  transportation  had  actually 
begun.  Delaware,  etc..  Canal  Co.  v.  Com- 
monwealth (Pa.),  1  Monag.  36,  17  Atl. 
175,   1   L.   R.   A.   232. 

Ohio  Act  May  31,  1911  (103  Ohio 
Laws,    pp.    234-360),    imposing    an    excise 


tax  based  on  gross  intrastate  earnings 
of  railroads  and  other  public  utilities,  be- 
ing by  express  limitation  levied  on  in- 
trastate earnings  only,  is  not  unconsti- 
tutional, as  imposing  a  burden  on  inter- 
state commerce.  Ohio  River,  etc.,  R.  Co. 
V.   Dittey,   203   Fed.   537. 

Fuel  used  in  operating  railroad. — Act 
Okl.  May  26,  1908,  §§  2,  3,  and  6  as 
amended  by  Act  March  27,  1909,  being 
Comp.  Laws  Okl.  1909,  §§  7703,  7703, 
7706,  imposing  a  gross  revenue  tax  on- 
mineral  production  in  the  state,  is  not 
invalid  as  imposing  a  burden  on  inter- 
state commerce  as  applied  to  coal  mined 
by  a  railroad  company  and  used  in  the 
operation  of  interstate  trains.  Missouri, 
etc.,  R.  Co.  V.  Meyer,  304  Fed.  140. 

58.  Corporation  created  by  state.  — 
State  Tax  on  Railway  Gross  Receipts  (U. 
S.),  15  Wall.  384,  31  L.  Ed.  164;  Fargo 
V.  Michigan,  121  U.  S.  230,  30  L.  Ed. 
888,   7   S.    Ct.    857. 

In  the  case  of  State  Tax  on  Railway 
Gross  Receipts  (U.  S.),  15  Wall.  284,  21 
L.  Ed.  164,  an  act  of  the  legislature  of 
Pennsylvania  which  declared  that:  "In 
addition  to  the  taxes  now  provided  by 
law,  every  railroad,  canal,  and  transpor- 
tation company  incorporated  under  the 
laws  of  this  commonwealth,  and  not  lia- 
ble to  the  tax  upon  income  under  exist- 
ing laws,  shall  pay  to  the  commonwealth 
a  tax  of  three-fourths  of  one  per  centum 
upon  the  gross  receipts  of  said  com- 
pany; the  said  tax  shall  be  paid  semian- 
nually upon  the  first  days  of  July  and 
January,  commencing  on  the  first  day 
of  July,  1886,"  was  held  to  be  valid.  The 
grounds  upon  which  it  was  based  were 
that  the  corporation,  being  a  creation  of 
the  legislature  of  Pennsylvania  and  hold- 
ing and  enjoying  all  its  franchises  under 
the  authority  of  that  state,  the  tax  was 
upon  the  franchises  which  it  derived 
from  the  state,  and  was  for  that  reason 
within  the  power  of  the  state,  and  that, 
in  determining  the  mode  in  which  the 
state  could  tax  the  franchises  which  it 
had  conferred,  it  was  not  limited  to  a 
fixed  sum  upon  the  value  of  them,  but 
it  could  be  graduated  by  and  propor- 
tioned to  «;ither  the  value  of  the  privi- 
leges granted,  or  the  extent  or  results  of 
their  exercise.  "Very  manifestly,"  said 
the  court,  "it  is  a  tax  upon  the  railroad 
company,  measured  in  amount  by  the  ex- 
tent of  its  business,  or  the  degree  to 
which  its  franchise  is  exercised."  Fargo 
V.  Michigan,  121  U.  S.  230,  30  L.  Ed. 
888,    7    S.    Ct.    857. 
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a  state  can  not  constitutionally  impose  upon  a  steamship  company  incorporated 
under  its  law  a  tax  upon  the  gross  receipts  of  such  company,  which  are  derived 
,  from  the  transportation  of  persons  and  property  by  sea,  between  different  states, 
and  to  and  from  foreign  countries,  as  such  tax  amounted  to  a  regulation  of  in- 
terstate and  foreign  commerce.^^  And  it  has  been  held  that  a  statute  levying  a 
tax  upon  the  gross  receipts  of  a  carrier  for  the  carriage  of  freights  and  passen- 
gers into,  out  of,  or  through  the  state,  affects  a  matter  national  in  its  character, 
requiring  uniformity  of  regulation,  and  therefore  to  be  invalid,  though  not  in 
conflict  with  any  regulation  prescribed  by  congress,  but  here  none  of  the  qualities 
of  the  preceding  cases  appeared;  the  corporation  had  never  been  organized  or 
acknowledged  as  a  corporation  of  the  state,  and  the  receipts  for  carriage  had 
probably  never  been  within  the  state.*° 

Gross  Receipts  of  Intrastate  Business.— A  statute  authorizing  a  city  to 
levy  on  every  railroad  company  doing  business  or  having  an  office  in  the  city  a 
license  tax  not  to  exceed  one  per  cent  of  the  gross  receipts  of  its  business,  being 
invalid  as  against  a  railroad  whose  business  extends  to  points  out  of  the  state,  as  a 
regulation  of  interstate'  commerce,  a  tax  levied  thereunder  is  invalid,  though  it 
is  limited  to  business  of  the  railroad  done  within  the  state.^^ 

Where  Railroad  Partly  within  State. — A  state  statute  which  required 
every  corporation,  person,  or  association  operating  a  railroad  within  the  state 
to  pay  an  annual  tax,  to  be  determined  by  the  amount  of  its  gross  transportation 
receipts,  and  which  further  provides  that,  when  applied  to  a  railroad  lying  partly 
within  and  partly  without  the  state,  or  to  one  operated  as  a  part  of  a  line  or 
system  extendmg  beyond  the  state,  the  tax  shall  be  equal  to  the  proportion  of 
the  gross  receipts  in  the  state,  to  be  ascertained  in  the  manner  provided  by  the 
statute,  does  not  conflict  with  the  constitution  of  the  United  States,  but  it  is  a 
regulation  within  the  power  of  the  state.  The  reference  by  the  statute  to  the 
transportation  receipts  and  to  a  certain  percentage  of  the  same,  in  determining 
the  amount  of  the  excise  tax,  was  simply  to  ascertain  the  value  of  the  business 
done  by  the  corporation,  and  thus  obtain  a  guide  to  a  reasonable  conclusion  as 
to  the  amount  of  the  excise  tax  which  should  be  levied.^^ 

59.     Cases    denying    right    of    state.—  U.   S.   651,  42  L.   Ed.   614,   18   S.   Ct.   242; 

Philadelphia,  etc.,  Steamship  Co.  v.  Penn-  Atlantic,    etc.,    Tel.    Co.    v.    Philadelphia, 

sylvania,    122    U.    S.    326,    30    L.    Ed.    1200,  190    U.    S.    160,    47    L.    Ed.    995,    24    S.    Ct. 

7   S.   Ct.  1118.     See,  also,  Maine  v.  Grand  817.      In    Maine   v.    Grand   Trunk    R    Co 

Trunk    R.    Co.,    143    U.    S.    217,    35    L.    Ed.  142  U.  S.  217,  35  L.  Ed.  994,  12  S.  Ct.  121, 

994,  13  S.  Ct.  121;  Rutland  R.  Co.  v.  Cen-  the  authority  of  the  Philadelphia   Steam- 

tral   Vermont    R.    Co.,    159    U.    S.    630,    40  ship  Company  Case  was  accepted  without 

L.^  Ed.    284,    16    S.    Ct.    113.  question,    and    the    decision    was    justified 

"In    Philadelphia,    etc..    Steamship    Co.  by  the  majority  as  not  in  any  way  qual- 

V.  Pennsylvania,  122  U.  S.  336,  30  L.   Ed.  ifying    or    impairing   it.      The    validity    of 

1300,    7    S.    Ct.    1118,    it   was    decided    that  the     distinction     was     what     divided     the 

a  tax  upon  the  gross  receipts  of  a  steam-  court."     Galveston,   etc.,  R.   Co.  v.  Texas, 

ship  corporation  of  the  state,  when   such  210  U.   S.   217,   52   L.   Ed.   1031,   28   S.   Ct! 

receipts     were     derived     from     commerce  638. 

between  the  states  and  with  foreign  coun-  a  state  statute  which  levies  a  tax  upon 

nes,    was    unconstitutional.      We    regard  the      gross    receipts    of   railroads    for   the 

eslabHsheTw'  "irci?e'"the"far'lier  cas"ef  "^^^"^^    of   freight    and    passengers    into, 

estawisned  law      it  cites  the  earlier  cases  ^^^  ^f   ^^  through  the  state,  is  a  tax  upon 

to  the   same   effect.     Later  ones  are   Rat-  commerce   between   the   states.      Fargo    " 

terman    v.    Western    Union    Tel.    Co.,    127  Mirhitran     191    TT     <;     oQn     oa   t      "c-j     ooo 

U.    S.    411,    32    L.    Ed.    339,    8    S.    Ct.    1127;  7   S.   Ct    857                                                              .    ' 

Western  Union  Tel.   Co.  v.  Pennsylvania,  „J,      -A                 ■..-■,■ 

128  U.   S.   39,   32   L.   Ed.   345,   9   S.    Ct.   6;  ,„^''-     ^^^^o   v.   Michigan,   131   U.   S.    230, 

Western  Union  Tel.  Co.  v.  Alabama  State  ^°    V'            ^^'  X    ^-    *^t;   ^^"^^     ^^^    New 

Board,  133  U.  S.  472,  33  L.  Ed.  409,  10  S.  .  °c'           '        r  ^?;  ,^-    Pennsylvania,    158 

Ct.  161.     See,  also,  Pullman's  Palace   Car  '"'■   ^-  ^^l'  ^^   L.   Ed.   1043,  15  S.   Ct.  896. 

Co.  V.   Pennsylvania,   141  U.   S.   18,  35   L.  61.     Gross    receipts    of   intrastate    busi- 

Ed.  613,  11  S.   Ct.  876;   Ficklen  v.  Taxing  ness.— Southern    R.    Co.    v.    Asheville,    69 

Dist.,    145   U.    S.    1,    36   L.    Ed.   601,    21    S.  Fed.   359. 

Ct.  810;  New  York,  etc.,  R.  Co.  v.  Penn-  62.    Where  railroad  partly  within  state 

sylvania,    158   U.    S.   431,    39   L.    Ed.    1043,  —Maine   v.    Grand   Trunk   R     Co     142   u' 

15    S.    Ct.    896;    McHenry   v.    Alford,    168  S.  317,  35  L.  Ed.  994,  12  S    Ct    121    cited 
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Interstate  Transportation  between  Intrastate  Points. — The  state  may 
impose  a  tax  on  the  gross  receipts  on  the  transportation  of  goods  and  passen- 
gers by  continuous  carriage  from  one  point  in  the  state  to  another  point  in  the 
same  state,  although  part  of  the  route  is  over  the  soil  of  another  state.^^ 

Where  Carrier  Is  Domestic  Corporation. — Gross  receipts  of  a  railroad 
company  from  transportation  between  terminal  points,  one  or  both  of  which  are 
without  the  state,  by  route  lying  partly  within  or  wholly  without  the  state,  are  not 
subject  to  taxation  by  such  state,  though  the  company's  franchises  were  derived 
from  it.04 

Tax  Equal  to  One  Percent  of  Gross  Receipts.— A  state  can  not  impose  a 
tax  upon  railroad  companies  whose  lines  lie  wholly  within  the  state,  equal  to 
one  per  centum  of  the  gross  receipts,  where  a  part  of  such  gross  receipts  is  de- 
rived from  the  carriage  of  freight  and  passengers  in  interstate  commerce.*^     It 


in  New  York,  etc.,  R.  Co.  v.  Pennsylva- 
nia, 158  U.  S.  431,  39  L.  Ed.  1043,  15  S. 
Ct.  896;  Ficklen  v.  Taxing  Dist.,  145  U. 
S.   1,   36   L.   Ed.   601,   31   S.   Ct.   810. 

In  this  respect  the  tax  was  unlike  that 
levied  in  Philadelphia,  etc.,  Steamship 
Co.  V.  Pennsylvania,  122  U.  S.  336,  30  L. 
Ed.  1200,  7  S.  Ct.  1118,  .where  the  specific 
gross  receipts  for  transportation  were 
taxed  as  such,  taxed  "not  only  because 
they  'are  money,  or  its  value,  but  because 
they  were  received  for  transportation." 
Ficklen  v.  Taxing  Dist.,  145  U.  S.  1,  36 
L.   Ed.   601,   21   S.   Ct.   810. 

63.  Interstate  transportation  between 
intrastate  points. — Lehigh  Valley  R.  Co. 
V.  Pennsylvania,  145  U.  S.  193,  205,  36  L. 
Ed.  672,  12  S.  Ct.  806,  affirming  1  Monag. 
45,  17  Atl.  179;  S.  C,  129  Pa.  308,  18 
Atl.  125. 

64.  Where  carrier  is  domestic  corpora- 
tion.— Commonwealth  v.  Lehigh  Valley 
R.   Co.   (Pa.),  1  Monag.  45,  17  Atl.  179. 

65.  Tax  "equal  to"  stated  per  cent  of 
gross  receipts. — The  state  can  not  im- 
pose the  tax  levied  by  Act  Tex.  April 
17,  1905,  p.  336,  c.  141,  upon  railway  com- 
panies whose  lines  lie  wholly  within  the 
state,  "equal  to  1  per  centum  of  their 
gross  receipts,"  where  a  part,  and,  in 
some  cases,  much  the  larger  part,  of 
these  gross  receipts,  is  derived  from  the 
carriage  of  passengers  and  freight  com- 
ing from,  or  destined  to,  points  without 
the  state.  Judgment,  State  v.  Galveston, 
etc.,  R.  Co.,  100  Tex.  153,  97  S.  W.  71, 
reversed  in  Galveston,  etc.,  R.  Co.  v. 
Texas,  210  U.  S.  217,  53  L.  Ed.  1031,  28 
S.    Ct.    638. 

This  is  an  action  against  certain  rail- 
roads to  recover  taxes  and  penalties. 
The  supreme  court  of  the  state  held  the 
penalties  to  be  void  under  the  state  con- 
stitution, but  upheld  the  tax.  State  v. 
Galveston,  etc.,  R.  Co.,  100  Tex.  153,  97 
S.  W.  71.  The  railroads  brought  the 
case  here  mainly  on  the  ground  that  the 
law  upon  which  the  action  is  based  is  an 
attempt  to  regulate  commerce  among  the 
states.  In  the  course  of  the  opinion  the 
court  said:  "By  whatever  name  the  ex- 
action may  be  called,  if  it  amounts  to  no 
more    than   the   ordinary   tax   upon   prop- 


erty or^,  a  just  equivalent  therefor,  ascer- 
tained by  reference  thereto,  it  is  not  open 
to  attack  as  inconsistent  with  the  consti- 
tution. The  question  is  whether  this  is 
such  a  tax.  It  appears  sufficiently,  per- 
haps from  what  has  been  said,  that  we 
are  to  look  for  a  practical  rather  than 
a  logical  or  philosophical  distinction. 
The  state  must  be  allowed  to  tax  the 
property,  and  to  tax  it  at  its  actual  value 
as  a  going  concern.  On  the  other  hand, 
the  state  can  not  tax  the  interstate  busi- 
ness. The  two  necessities  hardly  admit 
of  an  absolute  logical  reconciliation.  Yet 
the  distinction  is  not  without  sense. 
When  a  legislature  is  trying  simply  to 
value  property,  it  is  less  likely  to  at- 
tempt or  to  effect  injurious  regulation 
than  when  it  is  aiming  directly  at  the 
receipts  from  interstate  commerce.  A 
practical  line  can  be  drawn  by  taking  the 
whole  scheme  of  taxation  into  account. 
That  must  be  done  by  this  court  as  best 
it  can.  Neither  the  state  courts  nor  the 
legislature,  by  giving  the  tax  a  particular 
name  or  by  the  use  of  some  form  of 
words,  can  take  away  our  duty  to  con- 
sider its  nature  and  effect.  If  it  bears 
upon  commerce  among  the  states  so  di- 
rectly as  to  amount  to  a  regulation  in  a 
relatively  immediate  way,  it  will  not  be 
saved  by  name  or  form."  Galveston, 
etc.,  R.  Co.  V.  Texas,  210  U.  S.  217,  52 
L.  Ed.  1031,  38  S.  Ct.  638;  Stockard  v. 
Morgan,  185  U.  S.  37,  46  L.  Ed.  785,  22 
S.  Ct.  576;  Asbell  v.  Kansas,  209  U.  S. 
251,  52  L.  Ed.  778,  28  S.  Ct.  485,  14  Am. 
&    Eng.   Ann.    Cas.    1101. 

"The  distinction  between  a  tax  'equal 
to'  1  per  cent  of  gross  receipts,  and  a 
tax  of  1  per  cent  of  the  same,  seems  to 
us  nothing  except  where  the  former 
phrase  is  the  index  of  an  actual  atternpt 
to  reach  the  property  and  to  let  the  in- 
terstate traffic  and  the  receipts  from  it 
alone.  We  find  no  such  attempt  or 
anything  to  qualify  the  plain  inference 
from  the  statute,  taken  by  itself.  On  the 
contrary,  we  rather  infer  from  the  judg- 
ment of  the  state  court  and  from  the 
argument  on  behalf  of  the  state  that  an- 
other tax  on  the  property  of  the  railroad 
is     upon    a     valuation    of    that    property, 
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does  not  matter  that  the  corporations  are  domestic  corporations,  or  that  the  tax 
embraces  indiscriminately  gross  receipts  from  commerce  within  as  well  as  out- 
side of  the  state.^* 

Gross  Earnings  of  Preceding  Year. — A  statute  requires  every  corporation, 
operating  a  railroad  in  the  state,  to  pay  an  annual  excise  tax  for  the  privilege 
of  exercising  its  franchises;  the  amount  of  the  tax  to  be  determined  according 
to  a  sliding  scale  proportioned  to  the  average  gross  earnings  per  mile  within  the 
state  for  the  year  preceding  the  levy  of  the  tax.  The  method  of  detemiining  the 
amount  of  the  tax  is  merely  a  way  of  ascertaining  the  value  of  the  privilege,  and 
does  not  render  the  tax  a  tax  upon  the  receipts  themselves,  and  hence,  in  its  ap- 
plication to  railroads  which  enter  the  state  from  another  state  or  from  Canada, 
the  act  does  not  operate  as  a  regulation  or  foreign  commerce.^'' 

Gross  Receipts  Arising  from  Freights. — A  statute  of  a  state  imposing  a 
tax  upon  the  gross  receipts  of  railroad  companies  is  not  repugnant  to  the  con- 
stitution of  the  United  States,  though  the  gross  receipts  are  made  up  in  part  from 
freights  received  for  transportation  of  merchandise  from  the  state  to  another 
state,  or  into  the  state  from  another.  Such  a  tax  is  not  a  regulation  of  interstate 
commerce.  Nor  is  it  a  tax  on  imports  or  exports.  Nor  is  it  a  tax  upon  interstate 
transportation.  A  distinction  is  made  between  a  tax  upon  freights  carried  be- 
tween states,  because  of  their  carriage,  and  a  tax  upon  the  fruits  of  such  trans- 
portation after  they  have  become  intermingled  with  the  other  property  of  the 
carrier.^^ 

Tax  on  Basis  of  Amount  of  Gross  Receipts. — A  tax  upon  gross  receipts  of 
a  transportation  company  is  not  necessarily  a  tax  upon  commerce.  Every  tax 
upon  personal  property,  or  upon  occupations,  business,  or  franchises,  affects 
more  or  less  the  subjects  and  the  operations  of  commerce.  Yet  it  is  not  every- 
thing that  affects  commerce  that  amounts  to  a  regulation  of  it,  within  the  mean- 
ing of  the  constitution.  The  states  have  authority  to  tax  the  estate,  real  and 
personal,  of  all  their  corporations,  including  carrying  companies,  precisely  as 
they  may  tax  similar  property  when  belonging  to  natural  persons,  and  to  the 
same  extent.  Such  taxation  may  be  laid  upon  a  valuation  or  may  be  an  excise; 
and,  in  exacting  an  excise  tax  from  their  corporations,  the  states  are  not  obliged 
to  impose  a  fixed  sum  upon  the  franchises,  or  upon  the  value  of  them,  but  they 
may  demand  a  graduated  contribution,  proportioned  either  to  the  value  of  the 
privileges  granted,  or  to  the  extent  of  their  exercise,  or  to  the  results  of  such 
exercises.  No  mode  of  effecting  this  and  no  forms  of  expression  which  have 
not  a  meaning  beyond  this,  can  be  regarded  as  violating  the  constitution.  In 
virtue  of  the  right  to  tax  the  property  of  corporations,  the  state  may  lay  a  tax 
upon  the  gross  receipts  of  a  carrying  company,  estimating  it  after  those  receipts 
have  been  collected  and  have  become  the  property  of  the  company.  And,  in 
virtue  of  the  right  to  tax  the  franchises  of  corporations,  the  state  may  resort  to 
the  gross  receipts  as  a  measure  of  probable  value.*^ 

Where  Imposed  in  Nature  of  General  Tax. — A  tax  on  the  gross  receipts 
of  a  railroad  is  not  repugnant  to  the  constitution,  because  imposed  on  the  railroad 
companies  in  the  nature  of  a  general  income  tax,  and  incapable  of  being  trans- 
ferred as  a  burden  upon  the  property  carried  from  one  state  to  another.'^" 

taken  as  a  going  concern.    This  is  merely  68.  Gross  receipts  arising  from  freights. 

an  effort  to  reach  the  gross  receipts,  not  — State   Tax   on   Railway   Gross   Receipts 

even   disguised   by  the   name   of  an   occu-  (U.   S.),   15   Wall.   284,   21   L.    Ed.   164. 

pation  tax,  and  in  no  way  helped  by  the  69.    Tax   on   basis   of  amount  of  gross 

words    'equal    to.' "      Galveston,    etc.,    R.  receipts. — Reading    Railroad    v.    Pennsyl- 

Co.   V.    Texas,    210   U.    S.   217,    52   L.    Ed.  vania    (U.    S.),    15    Wall.    284,    21    L     Ed 

1031,    28    S.    Ct.    638.  164. 

66.  Galveston,  etc.,  R.  Co.  v.  Texas,  70.  Where  imposed  in  nature  of  gen- 
210  U.  S.  217,  52  L.  Ed.  1031,  28  S.  Ct.  eral  tax.— State  Tax  on  Railway  Gross 
638.  Receipts    (U.    S.),    15    Wall.    284,    21    L. 

67.  Gross  earnings  of  preceding  year.  Ed.  164;  Osborne  v.  Mobile  (U.  S.),  16 
— Maine  v.   Grand   Trunk   R.    Co.,   143   U.  Wall.   479,   21   L.   Ed.  470. 

S.   217,   35   L.   Ed.   994,   13   S.    Ct.    121,   163. 
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Gross  Revenue  Tax  in  Addition  to  Property  Tax. — As  applied  to  express 
companies  whose  receipts  are  derived  largely  from  commerce  among  the  states 
and  which  also  receives  large  sums  as  income  from  investments  in  bonds  and 
land  all  outside  the  state,  a  statute  which  imposes  upon  public  service  corpora- 
tions operating  within  the  state  a  "gross  revenue  tax,"  "which  shall  be  in  addition 
to  the  taxes  levied  and  collected  upon  an  ad  valorem  basis  upon  the  property  and 
assets  of  such  corporations,"  is  unconstitutional,  not  only  as  an  attempt  to  tax 
interstate  commerce,  but  as  an  attempt  to  levy  a  tax  upon  property  situated  with- 
out and  beyond  the  jurisdiction  of  the  state  J  ^ 

Gross  Revenue  Tax  in  Lieu  of  All  Property  Tax. — Including  the  gross 
receipts  of  a  nonresident  express  company,  upon  the  basis  of  which  a  tax  is  im- 
posed by  Minn.  Rev.  Laws  1905,  ch.  11,  "in  lieu  of  all  taxes  on  its  property," 
the  earnings  from  interstate  shipments,  where  the  transportation  while  in  the 
company's  hands  was  performed  wholly  within  the  state,  does  not  unconstitu- 
tionally burden  interstate  commerce,  but  is  an  exercise  of  the  state's  power  to 
measure  a  legitimate  property  tax  by  receipts  which  in  part  come  from  interstate 
commerce,  which  could  not  in  itself  be  taxed.'' ^  The  earnings  of  a  nonresident 
express  company  carrying  goods  between  two  points  within  the  state  over  a 
route  incidentally  traversing  a  portion  of  another  state,  so  far  as  they  are  de- 
rived from  the  carriage  within  the  state,  may  be  included  in  the  gross  receipts, 
upon  which  the  tax  imposed  by  Minn.  Rev.  Laws,  1905,  ch.  11,  is  based,  without 
unconstitutionally  burdening  interstate  commerce,  or  denying  due  process  of 
law.'''^  The  Illinois  Central  Railroad  Charter  requiring  the  company  to  pay  to 
the  state  an  amount  equal  to  seven  per  cent  of  its  gross  receipts  in  lieu  of  taxes, 
was  a  mere  charter  method  of  fixing  an  equivalent  for  a  tax  that  would  other- 
wise ordinarily  be  levied  on  the  property  of  the  corporation;  and  hence,  not- 
withstanding it  required  the  payment  of  such  percentage  on  the  receipts  of  the 
railroad  company's  charter  lines  from  interstate  commerce,  was  not  invalid  as 

71.  Gross  revenue  tax  in  addition  to  not  be  construed,  for  the  purpose  of  sav- 
property  tax.  —  A  nonresident  express  ing  its  constitutionality,  as  referring  only- 
company  whose  receipts  are  largely  de-  to  the  receipts  from  commerce  wholly 
rived  from  interstate  commerce  and  from  within  the  state.  Meyer  v.  Wells,  Fargo 
investments  in  bonds  and  land  outside  &  Co.,  323  U.  S.  298,  56  L.  Ed.  445,  32 
the  state  can  not  validly  be  subjected  to  S.   Ct.  218. 

the  "gross  revenue  tax"  exacted  by  Okla.  72.  Gross  revenue  tax  in  lieu  of  all 
Laws  1910,  ch.  44,  from  public  service  property  tax. — The  tax  in  the  present 
corporations,  "which  shall  be  in  addition  case  is  not  like  those  held  invalid  in  the 
to  the  taxes  levied  and  collected  upon  Galveston  Case  and  the  Oklahoma  Case, 
ad  valorem  basis  upon  the  property  and  being  an  addition  to  other  state  taxation 
assets  of  such  corporation,"  equal  to  such  reaching  the  property  of  all  kinds  of 
proportion  of  a  specified  percentage  of  the  express  company.  The  tax  to  be  col- 
its  gross  receipts  from  every  source  lected  in  part  from  the  earnings  of  in- 
whatsoever  as  the  portion  of  its  business  terstate  commerce  was  part  of  a  scheme 
done  within  the  state  bears  to  the  whole  of  taxation  seeking  to  reach  the  value  of 
of  its  business.  Meyer  v.  Wells,  Fargo  the  property  of  such  companies  in  the 
&  Co.,  223  U.  S.  298,  56  L.  Ed.  445,  32  state,  measured  by  the  receipts  from  busi- 
S.  Ct.  218,  following  Fargo  v.  Hart,  193  ness  done  within  the  state.  The  statute 
U.  S.  490,  48  L.  Ed.  761,  34  S.  Ct.  498;  was  not  aimed  exclusively  at  the  avails 
Galveston,  etc.,  R.  Co.  v.  Texas,  310  U.  of  interstate  commerce.  Philadelphia, 
S.   217,   53   L.   Ed.   1031,   28   S.   Ct.   638.  etc.,   Steamship   Co.   v.   Pennsylvania,    132 

The   "gross   revenue  tax"   exacted   from  U.   S.   326,   30  E.   Ed.   1200,  7   S.   Ct.   1118, 

a  nonresident  express  company  by  Okla.  but,    as    in    the    Maine    Case,    was    an    at- 

Laws    1910,    ch.    44,    "which    shall    be    in  tempt    to    measure    the    amount    of    tax 

addition  to  the  taxes  levied  and  collected  within   the    admitted   power   of   the    state 

upon    ad    valorem    basis    upon    the    prop-  by  income  derived,  in  part,  from  the  con- 

erty  and  assets  of  such   corporation"  and  duct     of     interstate     commerce.     United 

equal    to    such    proportion    of    a   specified  States   Exp.   Co.   v.   Minnesota,   223  U.  S. 

percentage     of    its     gross    receipts     from  335,   56    L.    Ed.    459,   32    S.    Ct.   211. 

every    source   whatsoever   as    the    portion  73.    United    States    Exp.    Co.   v.   Minne- 

of     its    business     done     within    the     state  sota,  223  U.   S.  335,   56  L.   Ed.  459,   33  S. 

bears   to   the   whole    of   its   business,   can  Ct.   211. 
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an  attempt  to  regulate  or  impose  a  tax  on  interstate  commerce  itself.'^* 

Receipts  of  Railroad  from  Interstate  Express. — The  Tax  Law  of  New 
York  of  1896  provides  for  a  franchise  tax  to  be  assessed  on  the  gross  earnings 
of  a  transportation  corporation  within  the  state,  which  shall  include  its  gross 
earnings  from  its  transportation  or  transmission  business  originating  and  ter- 
minating within  the  state,  but  shall  not  include  earnings  derived  from  business 
of  an  interstate  character.  Where  it  appeared  that  a  domestic  railway  company's 
assessment  under  such  section  included  receipts  from  express  business  beginning 
in  the  state  and  transferred  within  the  state  for  delivery  in  another  state,  or 
shipped  outside  the  state  for  delivery  within  the  state,  such  business  being  in- 
terstate commerce,  and  not  taxable,  the  corporation  was  entitled  to  a  revision  of 
its  assessment.'''^ 

§§  3949-3950.  Tax  on  Passengers  and  Freight— §  3949.  Passen- 
gers.— It  has  been  held,  that  a  state  statute  imposing  a  tax  upon  a  passenger  for 
the  privilege  of  leaving  the  state,  or  passing  through  it  by  the  ordinary  mode  of 
passengers  travel,  is  not  in  conflict  with  the  provision  of  the  United  States  con- 
stitution conferring  on  congress  the  power  to  regulate  commerce,  in  the  absence 
of  any  legislation  by  congress  affecting  the  matter.'^®     While  on  the  other  hand 


74.  State  v.  Illinois  Cent.  R.  Co.,  246 
111.   188,   92   N.   E.   814. 

75.  Receipts  of  railroad  from  interstate 
express. — New  York,  etc.,  R.  Co.  v.  Mil- 
ler, 88   N.  Y.  S.   373,   94  App.   Div.   587. 

Where  the  entire  business  of  a  domes- 
tic corporation  consists  in  the  transpor- 
tation of  grain  and  other  products  from 
ports  outside  of  the  state  to  ports  and 
places  in  the  state,  and  of  personal  prop- 
erty from  ports  in  the  state  to  ports  in 
other  states,  and  its  entire  gross  receipts 
from  its  business  are  derived  from  such 
transportation,  and  not  otherwise,  its 
earnings  are  "earnings  derived  from  busi- 
ness which  is  of  an  interstate  character" 
within  Laws  1894,  p.  1303,  c.  563,  §  11; 
Laws  1896,  p.  857,  c.  908,  §  184,  which 
forbid  the  imposition  of  any  tax  on  the 
business  of  interstate  commerce,  and  are 
not  subject  to  the  franchise  tax  imposed 
by  Laws  1880,  p.  766,  c.  543,  §  6;  Laws 
1881,  p.  484,  c.  361,  §  6;  Laws  1896,  p. 
857,  c.  908,  §  184.  Order,  83  N.  Y.  S. 
583,  84  App.  Div.  174,  affirmed  in  Con- 
necting Terminal  R.  Co.  v.  Miller,  70  N. 
E.    472,    178    N.    Y.    194. 

76.  Tax  on  passengers. — Crandall  v. 
Nevada  (U.  S.),  6  Wall.  35,  18  L.  Ed. 
744,  cited  in  Case  of  State  Freight  Tax 
(U.  S.),  15  Wall.  233,  21  L.  Ed.  146; 
Railroad  Co.  v.  Maryland  (U.  S.),  21 
Wall.  456,  32  L.  Ed.  678.  See,  also,  Pick- 
ard  V.  Pullman  Southern  Car  Co.,  117  U. 
S.    34,    48,   29    L.    Ed.    785,    6    S.    Ct.    635. 

A  state  can  not  impose  a  tax  on  the 
movement  of  persons  or  property  from 
one  state  to  another.  Railroad  Co.  v. 
Maryland  (U.  S.),  31  Wall.  456,  22  L- 
Ed.  678.  The  cases  of  Crandall  v.  Ne- 
vada (U.  S.),  6  Wall.  35,  18  L.  Ed.  744, 
and  Case  of  State  Freight  Tax  (U.  S.), 
15  Wall.  332,  31  L.  Ed.  146,  cited  and 
affirmed. 


The  charter  of  the  Baltimore  and  Ohio 
Railroad  Company  for  constructing  and 
working  a  branch  railroad  between  Bal- 
timore and  Washington  contained  a  stip- 
ulation that  the  company  at  the  end  of 
every  six  months  should  pay  to  the  state 
one-fifth  of  the  whole  amount  received 
for  the  transportation  of  passengers. 
This  charter  was  accepted  and  complied 
with  for  many  years.  Held,  that  this 
stipulation  was  not  repugnant  to  the 
commerce  clause  of  the  constitution  of 
lhe  United  States.  Railroad  Co.  v.  Mary- 
land  (U.   S.),  31  Wall.  456,   33  L.   Ed.  678. 

In  1865  the  state  of  Nevada  levied  "a 
capitation  tax  of  one  dollar  upon  every 
person  leaving  the  state  by  any  railroad, 
stage  coach,  or  other  vehicle  engaged  or 
employed  in  the  business  of  transport- 
ing passengers  for  hire,"  to  be  paid  by 
the  proprietors  or  corporations  so  en- 
gaged. Held,  that  such  tax  was  uncon- 
stitutional, on  the  ground  that  it  would 
interfere  with  the  right  of  the  general 
government,  under  the  federal  constitu- 
tion, to  the  free  passage  of  its  officers, 
agents,  and  troops  over  every  part  of  the 
national  territory.  Crandall  v.  Nevada 
(U.   S.),   6   Wall.   35,    18    L.    Ed.   744. 

The  tax  under  Act  March  37,  1843,  No. 
81,  providing  a  fund  for  the  Charity  Hos- 
pital of  New  Orleans,  being  imposed  ex- 
clusively on  the  passengers,  and  not  on 
the  officers  and  crew  of  the  vessel,  is 
not  a  regulation  of  commerce;  nor  a 
usurpation  of  the  power  to  "regulate 
with  foreign  nations  and  among  the  sev- 
eral states,"  exclusively  vested  in  con- 
gress (U.  S.  Const,  art.  1,  §  8) ;  it  is  not 
inconsistent  with  any  law  of  congress 
legulating  commerce;  nor  prohibited  by 
Act  Cong.  April  8,  1812,  §  1,  that  act  hav- 
ing no  further  application  since  the  ad- 
mission of  Louisiana  into  the  Union. 
State  V.  Fullerton   (La.),  7  Rob.  210. 
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it  is  held  that  interstate  transportation  of  passengers  is  beyond  the  reach  of  a 
state  legislature,  and  state  taxation  of  persons  passing  from  one  state  to  another, 
or  a  state  tax  upon  interstate  transportation  of  passengers,  is  prohibited 
by  the  constitution  of  the  United  States  because  a  burden  upon  itJ'^  A  state 
statute  imposing  taxes  upon  passengers  on  ships  arriving  in  the  ports  of  the 
state  from  foreign  ports  is  a  regulation  of  foreign  commerce,  which  is  exclusively 
vested  in  congress,  and  is  therefore  voidJ^  And  such  tax  is  not  relieved  from 
this  unconstitutional  objection  by  saying  in  the  title  of  the  statute  that  it  is  in 
aid  of  a  law  called  an  inspection  law,  which  authorizes  an  inspection  of  passen- 
gers with  reference  to  their  being  persons  liable  to  become  a  public  charge,  crim- 
inals, paupers,  etcJ®  A  tax  upon  passengers  carriers  of  a  specific  amount  for  each 
passenger  carried  is  held  to  be  a  tax  on  the  passengers.*" 


77.  Railroad  Co.  v.  Husen,  95  U.  S. 
465,  24  L.  Ed.  527;  Henderson  v.  New 
York,  92  U.  S.  259,  23  L.  Ed.  543;  Chy 
Lung  V.  Freeman,  93  U.  S.  275,  23  L. 
Ed.  550;  Cook  v.  Pennsylvania,  97  U.  S. 
566,  24  L.  Ed.  1015;  Pickard  v.  Pullman 
Southern  Car  Co.,  117  U.  S.  34,  48,  29 
L.  Ed.  785,  6  S.  Ct.  635.  See  Case  of 
State  Freight  Tax  (U.  S.),  15  Wall.  232, 
21  L.  Ed.  146;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  29  L.  Ed. 
158,   5   S.   Ct.   836. 

In  Henderson  v.  New  York,  93  U.  S. 
259,  33  L.  Ed.  543,  the  statute  of  New 
York  was  defended  as  a  police  regulation 
to  protect  the  state  against  the  influx  of 
foreign  paupers;  but  it  was  held  to  be 
unconstitutional,  because  its  practical  re- 
sult was  to  impose  a  burden  upon  all 
passengers  from  foreign  countries.  So 
in  the  case  of  Chy  Lung  v.  Freeman,  92 
U.  S.  275,  23  L.  Ed.  550,  where  the  pre- 
tense was  the   exclusion  of  lewd  women. 

Act  1864,  imposing  on  any  carrier  of 
passengers  across  any  portion  of  the 
state  a  tax  of  ten  cents  for  each  pas- 
senger, except  soldiers  and  sailors  of 
the  United  States,  in  so  far  as  it  oper- 
ates upon  persons  entering  into,  depart- 
ing from,  or  passing  through  the  state,  is, 
in  effect,  an  act  regulating  commerce 
between  this  and  other  states,  and  is 
therefore  void,  as  conflicting  with  the  pro- 
visions of  the  federal  constitution  con- 
ferring upon  congress  the  power  to  reg- 
ulate commerce  among  the  several  states. 
Clarke  v.  Philadelphia,  etc.,  R.  Co.  (Del.), 
4   Houst.    158. 

78.  Passenger  Cases  (U.  S.),  7  How. 
283,  13  L.  Ed.  703;  Head-Money  Cases, 
113  U.  S.  580,  38  L.  Ed.  798,  5  S.  Ct.  247; 
Pickard  v.  Pullman  Southern  Car  Co.,  117 
U.  S.  34,  39  L.  Ed.  785,  6  S.  Ct.  635;  Hen- 
derson V.  New  York,  92  U.  S.  259,  23  L. 
Ed.  543,  reviewing  and  criticising  Passen- 
ger Cases  (U.  S.),  7  How.  283,  12  L. 
Ed.    702. 

A  state  can  not  require  a  sum  to  be 
paid  for  each  passenger  landed.  Passen- 
ger Cases  (U.  S.),  7  How.  283,  13  L.  Ed. 
703;  Machine  Co.  v.  Gage,  100  U.  S.  676, 
25    L.    Ed.   754. 

A  statute  which  imposes  a  heavily  bur- 


densome condition  upon  a  shipmaster  as 
a  prereqSisite  to  landing  his  passengers, 
and  allows  him  the  alternative  of  paying 
a  small  sum  for  each  one  landed,  is  a 
regulation  of  commerce,  and  therefore 
void.  What  may  be  done  by  a  state  to 
protect  itself  from  the  influx  of  paupers 
and  convicted  criminals,  in  the  absence 
of  legislation  on  the  subject  by  congress, 
is  left  undecided.  Henderson  v.  New 
York,  92  U.  S.  259,  33  L.  Ed.  543;  Ma- 
chine Co.  V.  Gage,  100  U.  S.  676,  25  L. 
Ed.  754.  See  People  v.  Compagnie  Gen- 
erale  Transatlantique,  107  U.  S.  59,  37 
L.   Ed.  383,  2   S.   Ct.  87. 

In  Henderson  v.  'New  York,  92  U.  S. 
259,  23  L.  Ed.  543,  where  the  owners  of 
vessels  from  a  foreign  port  were  required 
to  give  a  bond,  as  security,  that  every 
passenger  whom  they  landed  should  not 
become  a  burden  on  the  state,  or  pay  for 
every  such  passenger  a  fixed  sum,  it  was 
held  to  be  in  effect  a  tax  of  that  sum  on 
the  passenger,  however  disguised  by  the 
alternative  of  a  bond  which  would  never 
be  given. 

In  the  case  of  Henderson  v.  New  York, 
92  U.  S.  259,  23  L.  Ed.  543,  a  similar 
statute  of  Louisiana  was  held  void  for 
the  same  reason.  And  in  the  case  of 
Chy  Lung  V.  Freeman,  92  U.  S.  275,  23 
L.  Ed.  550,  a  statute  of  California  on  the 
same  subject  was  also  held  void,  because 
it  "invades  the  right  of  congress  to  reg- 
ulate commerce  with  foreign  nations." 
Head-Money  Cases,  112  U.  S.  580,  28  L. 
Ed.    798,    5    S.    Ct.    247. 

79.  Henderson  v.  New  York,  92  U.  S. 
259,  23  L.  Ed.  543;  Chy  Lung  v.  Free- 
man, 92  U.  S.  275,  23  L.  Ed.  550;  People 
V.  Compagnie  Generale  Transatlantique, 
107   U.   S.   59,   27    L.    Ed.   383,   3   S.    Ct.   87. 

80.  Passenger  Cases  (U.  S.),  7  How. 
383,  12  L.  Ed.  702;  Crandall  v.  Nevada 
(U.  S.),  6  Wall.  35,  18  L.  Ed.  744,  and 
Henderson  v.  New  York,  93  U.  S.  359, 
33  L.  Ed.  543;  Telegraph  Co.  v.  Texas, 
105  U.  S.  460,  36  L.  Ed.  1067;  Case  of 
State  Freight  Tax  (U.  S.),  15  Wall.  332, 
21  L.  Ed.  146;  Pickard  v.  Pullman  South- 
ern Car  Co.,  117  U.  S.  34,  48,  29  L.  Ed. 
785,  6  S.    Ct.  635. 


3565  ,  TAXATION.  §  3949 

Tax  on  Passengers  but  Not  on  Vehicles. — The  act  of  the  general  assembly 
of  Ohio  of  March,  1834,  assessing  tolls  upon  passengers  carried  by  mail  coaches 
in  Ohio,  is  constitutional,  since  not  a  tax  upon  the  coach  itself. ^^ 

Condition  in  Charter  of  Railroad. — The  effect  of  a  condition  in  the  charter 
of  a  railway  company  that  the  company  shall  pay  over  to  the  state  a  certain  per- 
centage of  all  moneys  received  for  the  transportation  of  passengers,  is  not  to  im- 
pose a  capitation  tax,  or  a  tax  upon  the  passengers'  right  of  transit  through  the 
state.  It  operates  only  as  a  tax  imposed  upon  the  company,  with  its  consent, 
and  therefore  does  not  violate  any  provision  of  the  constitution  of  the  United 
States.*^  A  clause  in  the  charter  of  a  railroad  company,  providing  that  all 
tonnage  of  whatsoever  kind  or  description,  except  the  ordinary  baggage  of  pas- 
sengers, carried  or  conveyed  on  said  railroad,  in  each  and  every  year,  shall  be 
subject  to  a  toll  or  duty,  for  the  use  of  the  commonwealth,  of  three  mills  per 
ton  per  mile,  is  simply  a  mode  of  taxing  the  company  according  to  the  magni- 
tude of  its  business,  and  is  not  intended  as  a  tax  on  commerce.  Such  a  tax  is 
not  in  violation  of  the  provisions  of  the  constitution  of  the  United  States  that 
"congress  shall  have  exclusive  power  to  regulate  commerce  with  foreign  nations, 
and  among  the  states,"  and  prohibiting  the  states,  without  the  consent  of  con- 
gress, from  laying  duties  on  imports  and  exports.*^ 

Transported  by  Foreign  Corporations. — The  Act  of  New  Jersey  of  March 
28,  1862,  relating  to  taxes,  provided  that  foreign  carriers  regularly  doing  business 
in  this  state  should  pay  a  certain  transit  duty  on  every  passenger  and  ton  of  goods 
transported  over  the  territory  of  the  state,  and  not  exclusively  within  its  limits. 
This  provision  was  in  conflict  with  the  clause  of  the  constitution  declaring  that 
congress  shall  have  power  to  regulate  commerce  among  the  several  states.^* 

Tax  on  Alien  Passengers. — State  statutes  imposing  taxes  upon  alien  pas- 
sengers are  invalid. ^^  Act  April  26,  1862,  being  an  act  to  discourage  immigra- 
tion of  the  Chinese  into  California,  is  not  within  the  power  of  the  state  to  exclude 
paupers   and   other  obnoxious  persons,   it  not   appearing  that  the   Chinese   are 

81.  Tax  on  passengers  but  not  on  ve-  passengers  arriving  in  ports  of  the  United 
hides. — State  v.  Neil,  7  O.  133,  28  Am.  States  are  void.  Passenger  Cases  (U.  S.), 
Dec.   633,   reversed   in   3   How.   720,   11   L.       7  How.  283,  12  L.   Ed.  703. 

Ed.   800.  The  statute  of  New  York  o'f  May   31, 

82.  Condition  in  charter  provision.—  1881,  imposing  a  tax  on  every  passenger 
State  w.  Baltimore,  etc.,  R.  Co.,  34  Md.  ^^om  a  foreign  country  landing  in  the 
344  port  of  New  York  who  is  not  a  citizen  of 

83.  Pennsylvania  R.  Co.  v.  Common-  '\«.  Y"k'-'^  ^^^J-''  aid  holding  the  vessel 
wealth   (Pa.),  3  Grant  Cas.  128.  ^^'"^  ^'""S^    h'm    liable    for   the    tax,    is 

_.^  ,,,.  .  a    regulation    of    commerce.      The    tax    is 

84.  Transported  by  foreign  corporations.  not  relieved  from  this  constitutional  ob- 
— Erie  R.  Co.  v.  State,  31  N.  J.  h-  531,  jection  by  calling  in  an  inspection  law. 
86  Am.   Dec.   226                           ^  ,,       ,  People   v.    Compagnie    Generale    Transat- 

Section  10  of  the  Tax  Act  of  March  38,  lantique,    107   U.    S.    59,   37    L.    Ed.   383,   2 

1862,    taxing    foreign    corporations    doing  s.   Ct.  87,  affirming  10  Fed.   357. 
business  m  New  Jersey  by  making  them  Act    1881,    providing    for    inspection    of 

pay  a  duty  upon  every  passenger  and  ton  persons  and  effects  of  immigrants  arriving 

of  freight  brought  into  or  earned  out  of  by  vessel  at  the  port  of  New  York  from 

the  state,  is  not  in  violation  of  the  provi-  ^ny    foreign    country,    is    not,    within    the 

sions    of   the    constitution    of   the    United  constitution  of  the  United   States,   art.   1, 

States  giving  congress  the  power  to  reg-  §    jo,    clause    3,    an    inspection    law,    for 

ulate   commerce  'and  forbidding  states  to  ^hich    the    state    may   lay   duties    on    im- 

tax   imports    or    exports.      State   v.    Dela-  p^rts     or    exports;     and    therefore    Laws 

ware,  etc.,  R.  Co.,  30  N.  J.  L.  473.  iggi,    c.    432,    §    590,    entitled    "An    act    to 

85.  Tax  on  alien  passengers. — Smith  v.  raise  money  for  the  execution  of  the  in- 
Turner  (U.  S.),  7  How.  383,  13  L.  Ed.  spection  laws  of  the  state  of  New  York," 
703.  which  levies   a  duty  on  every  alien  com- 

A  state  tax  on  immigrants  is  void.     Peo-  ing   from   a   foreign   port   to   the   port   of 

pie    V.    Downer,    7    Cal.    169;    Mitchell    v.  New   York,   is    a   regulation   of   interstate 

Steelman,   8   Cal.   363.  _  commerce,  and  void.     People  v.  Edye  (N. 

Statutes    imposing   taxation    upon    alien  Y.),  11  Daly  133. 
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such.^^  But  the  imposition  of  a  tax  upon  immigrant  agents,  is  not  a  regulation 
of  interstate  commerce.*'^ 

Power  of  Congress  to  Tax  Alien  Passengers. — The  Act  Cong.  Aug.  3, 
1882,  entitled  "An  act  to  regulate  immigration,"  imposes  on  the  owners  of  vessels 
who  shall  bring  passengers  from  a  foreign  port  into  a  port  of  the  United  States 
a  duty  of  fifty  cents  for  every  such  passenger  not  a  citizen  of  the  United  States, 
and  is  not  a  tax  subject  to  the  limitations  imposed  by  the  constitution  on  the 
general  taxing  power  of  congress. ^^  The  act  of  congress  authorizing  the  levy 
of  a  tax  on  passengers  is  not  in  violation  of  the  treaties  in  existence  before  the 
act  was  passed  between  the  United  States  and  the  various  foreign  countries,  of 
which  the  owners  of  the  vessels  bringing  the  passengers  were  citizens  or  sub- 
jects, which  provided  for  freedom  of  commerce  or  navigation,  since  it  applies 
to  citizens  of  the  United  States  and  their  vessels  as  well.*^ 

Passengers  on  Ships. — A  state  law,  which  requires  the  master  of  a  vessel, 
engaged  in  foreign  commerce,  to  pay  a  certain  sum  to  a  state  officer  on  account 
of  each  passenger  brought  from  a  foreign  country  into  the  state,  is  also  void.*" 

§  3950.  Freight. — A  statute  of  a  state  imposing  a  tax  upon  freight  taken 
up  within  a  state  and  carried  out  of  it,  or  taken  up  without  the  state  and  brought 
into  it,  is  repugnant  to  the  constitution,  providing  that  congress  shall  have  power 
to  regulate  commerce  with  foreign  nations  and  among  the  several  states.*^ 
Where  a  tax  demanded  by  a  state  statute  is  imposed,  not  upon  the  company,  but 
upon  the  freight  carried  and  because  carried,  so  far  as  it  affects  commodities 
transported  through  the  state,  or  from  points  without  the  state  to  points  within 
it,  or  from  points  within  the  state  to  points  without  it,  the  act  is  a  regulation  of  in- 
terstate commerce.*^     jf  the  subjects  of  taxation  can  be  separated  so  that  that 


86.  The  act  of  California. — Lin  Sing  v. 
Washburn,  30  Cal.  534. 

Section  3955  of  the  political  code  of 
California,  so  far  as  it  requires  the  pay- 
ment of  seventy  cents  for  each  passenger 
inspected  to  ascertain  if  he  is  afflicted 
with  leprosy,  coming  into  the  United 
States  by  sea,  and  imposing  a  fine  for 
nonpayment  upon  the  owners  and  con- 
signees of  the  vessel  bringing  the  pas- 
sengers, is  unconstitutional  and  void. 
Bunker  v.  Pacific  Mail  Steamship  Co.,  16 
Fed.  344. 

87.  Tax  on  immigrant  agent. — Williams 
V.  Fears,  110  Ga.  584,  35  S.  E.  699,  50  L. 
R.  A.  685,  affirmed  in  179  U.  S.  270,  45 
L.    Ed.   186,    21    S.    Ct.   128. 

A  burden  on  interstate  commerce  is 
not  imposed  by  Laws  Ga.  1898,  p.  21,  par. 
10,  §  4,  imposing  a  license  tax  on  emi- 
grant agents  engaged  in  the  business  of 
hiring  persons  to  labor  outside  the  state. 
Judgment,  110  Ga.  584,  35  S.  E.  699,  50 
L.  R.  A.  685,  affirmed  in  Williams  v. 
Fears,  179  U.  S.  370,  45  L.  Ed.  186,  21 
S.   Ct.  128. 

88.  Power  of  congress. — Eyde  v.  Rob- 
ertson, 112  U.  S.  580,  38  L.  Ed.  798,  5  S. 
Ct.    247. 

Act  Cong.  Aug.  3,  1883  "to  regulate  im- 
migration," which  imposes  on  the  owners 
of  steam  or  sailing  vessels  who  shall 
bring  passengers  from  a  foreign  port  into 
a  port  of  the  United  States  a  duty  of  fifty 
cents  for  every  such  passenger  not  a  citi- 
zen of  this  country,  to  constitute  a  fund 
"to   defray  the   expense  of  regulating  im- 


migration under  this  act,  and  for  the 
care  of  immigrants  arriving  in  the  United 
States,  for  the  relief  of  such  as  are  in  dis- 
tress," etc.,  is  a  valid  exercise  of  the 
power  to  regulate  commerce  with  foreign 
nations.  Edye  v.  Robertson,  112  U.  S. 
580,   28   L.   Ed.   798,   5   S.   Ct.   247. 

89.  Edye  v.  Robertson,  18  Fed.  135,  21 
Blatchf.    460. 

90.  Tax  on  each  passenger  carried. — 
Gilman  v.  Philadelphia  (U.  S.),  3  Wall. 
713,  18  L.  Ed.  96;  Passenger  Cases  (U. 
S.),   7   How.  283,  12  L.   Ed.  702. 

91.  Freight. — Case  of  the  State  Freight 
Tax  (U.  S.),  15  Wall.  232,  31  L.  Ed.  146, 
reversing  Commonwealth  v.  Erie  R.  Co.,' 
62   Pa.  386,  1  Am.  Rep.  399. 

A  cargo  in  interstate  commerce  is  not 
subject  to  taxation  by  a  state.  Ex  parte 
Eaglesfield,  180  Fed.  558. 

92.  Case  of  the  State  Freight  Tax  (U. 
S.),  15  Wall.  232,  21  L.  Ed.  146;  cited  in 
Telegraph  Co.  v.  Texas,  105  U.  S.  460,  36 
L.  Ed.  1067;  Wabash,  etc.,  R.  Co.  v.  Illi- 
nois, 118  U.  S.  557,  30  L.  Ed.  244,  7  S. 
Ct.  4;  Bowman  v.  Chicago,  etc.,  R.  Co., 
125  U.  S.  465,  31  L.  Ed.  700,  8  S.  Ct.  689, 
1062;  Ratterman  v.  Western  Union  Tel. 
Co.,  127  U.  S.  411,  32  L.  Ed.  229,  8  S.  Ct. 
1127;  Fargo  v.  Michigan,  121  U.  S.  230, 
30  L.  Ed.  888,  7  S.  Ct.  857;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
29  L.  Ed.  158,  5  S.  Ct.  826;  Osborne  v. 
Mobile  (U.  S.),  16  Wall.  479,  21  L.  Ed. 
470;  Passenger  Cases  (U.  S.),  7  How.  383, 
12  L.  Ed.  702. 

A    statute    of    Pennsylvania    taxing    the 
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which  arises  from  interstate  commerce  can  be  distinguished  from  that  which 
arises  from  commerce  wholly  within  the  state,  the  court  will  act  upon  this  dis- 
tinction, and  will  restrain  the  tax  on  interstate  commerce  while  permitting .  the 
state  to  collect  that  arising  from  commerce  solely  within  its  own  territory.^^  But 
it  has  been  held  that  a  state  law  requiring  transportation  companies  having  lines 
within  the  state  to  pay  a  tax  upon  freights  is  not  void  for  infringing  the  power 
to  regulate  commerce  between  the  states  conferred  by  the  United  States  con- 
stitution upon  congress. 8* 

Tax  on  Freight  and  Tax  on  Receipts  Distinguished. — A  tax  by  a  state 
upon  freights  carried  between  states  differs  from  a  tax  upon  the  receipts  from 
such  transportation,  since  the  former  is  a  tax  because  of  the  carriage,  and  the 
latter  is  upon  the  property  of  the  company.^^ 

Tax  on  Goods  before  Entering  Commerce. — Act  April  8,  1861  (P.  L.  258), 
punishing  the  buying  without  a  license  of  certain  articles  of  produce  in  Berks  and 
Franklin  counties,  "with  intent  to  send  the  same  for  sale  or  barter  to  any  other 
market  out  of  said  counties,"  is  not  in  violation  of  the  interstate  commerce 
clauses  of  the  constitution ;  the  license  fee,  at  most,  being  only  a  tax  on  the  arti- 
cles before  they  begin  to  move  as  an  article  of  trade  from  one  state  to  another. 
Even  if  the  act  were  obnoxious  to  the  interstate  commerce  clauses,  in  the  case  of 
a  purchase  of  goods  to  be  sold  in  another  state  it  would  still  be  valid  as  to  busi- 
ness wholly  within  the  state.^® 

After  Property  Has  Ceased  to  Be  Interstate  Commerce. — After  prop- 
erty has  left  the  channels  of  commerce  and  obtained  a  situs  in  the  state,  it  is  sub- 
ject to  the  taxing  power  of  the  state;  and  the  interstate  commerce  clause  of  the 
federal  constitution  can  be  invoked  only  to  protect  such  property  from  unjust 
discrimination. ^■'^ 

Property  Delayed  in  Transit  for  Purpose  of  Separation. — The  tax  on 
property  belonging  to  the  citizens  of  another  state  in  its  transit  to  markets  in 
other  states,  which  is  delayed  within  this  state  merely  for  the  purpose  of  separa- 
tion and  assortment,  is  a  tax  on  commerce.^*  Complainant  shipped  coal  from 
Penhsylvania  to  its  own  order  to  a  dock  in  New  Jersey,  where  it  was  transferred 

transportation       companies       on      freight  exercise    of    the    rights    of    taxation    and 

hauled  through  the  state  was  held  to  ef-  eminent  domain,  as  an  incident  to  which 

feet  a  matter  national  in  its  character,  re-  a   state  may  require  companies   operating 

quiring   uniformity   of   regulation,   and   to  public    works    and    exercising     franchises 

be   therefore   invalid,   though   not   in   con-  under  her  grant  to  contribute  to  her  reve- 

flict    with    any    regulation    prescribed    by  nues,  and  is  not  invalid,  as  an  attempt  to 

congress.     Case  of  the  State  Freight  Tax  regulate    commerce.      Commonwealth    v. 

(U.  S.),  15  Wall.  232,  21  L.  Ed.  146.  Erie  R.  Co.,   62  Pa.  386,  1  Am.  Rep.  399, 

In  the   Case  of  State  Freight  Tax   (U.  reversed  in  Case  of  the  State  Freight  Tax 

S.),  15  Wall.  232,  21  L.  Ed.  146,  the  judg-  (U.  S.),   15  Wall.  232,   21  L.   Ed.   146. 

ment   was    rested   upon    the   ground    that  95.  Tax  on  freight  and  tax  on  receipts 

the  tax  was  always  added  to  the  cost  of  distinguished. — State     Tax     on     Railway 

transportation,  and  thus  was  a  tax  in  ef-  Gross   Receipts   (U.   S.),   15  Wall.   284,  21 

feet    upon    the    privilege    of    carrying    the  L.  Ed.  164. 

goods    through   the   state.     Wabash,    etc.,  96.  Tax  on  goods  before  entering  com- 

R.    Co.   V.    Illinois,    118   U.    S.    557,   30   L,.  merce. — Rothermel    v.    Meyerle,    136    Pa 

Ed.   244,   7    S.   Ct.   4.  250,  20  Atl.  583,  9  L.   R.  A.  366. 

93.  Case  of  the  State  Freight  Tax  (U.  97.  After  property  has  ceased  to  be  in- 
S.),  15  Wall.  232,  21  L.  Ed.  146;  Ratter-  terstate  commerce.— Darnell  v.  State,  174 
man   v.   Western   Union   Tel.    Co.,   127   U.  Ind.   143,  90  N.  E.  769. 

S.  411,  32  L.  Ed.  229,  8  S.  Ct.  1127.  Where  goods  have  been  brought  within 

94.  Commonwealth  v.  Erie  R.  Co.,  62  the  state,  and  have  entered  into  the  body 
Pa.  286,  1  Am.  Rep.  399,  reversed  in  Case  of  the  merchandise  therein  situate,  they 
of  the  State  Freight  Tax  (U.  S.),  15  Wall.  lose  their  character  as  articles  of  'inter- 
232,  21  L.  Ed.  146.  state    commerce,    and   become    subject   to 

The  Tonnage  Tax   Law,   Act  April   25,  taxation     within     the     state.     Phillips     v. 

1864,  laying  a  charge  on  certain  classes  of  Raynes,  120  N.  Y.  S.  1053,  136  App.  Div. 

common  carriers  for  freight  carried  over  417. 

their  lines,  levied   on  all  and  rated  equi-  98.  Property  delayed  in  transit  for  pur- 

tably   according   to   the    character   of   the  pose  of  separation. — Detmold  v.  Engle   34 

freight   and   expense  of  moving  it,   is   an  N.  J.   L.  425. 
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from  the  cars  either  into  bottoms  for  continued  transportation  to  consignees  then 
determined  upon,  or,  when  no  bottoms  were  available,  the  coal  was  dumped  onto 
a  dock,  from  which  it  was  later  transferred  to  bottoms  as  occasion  required.  The 
coal  so  temporarily  stored  at  the  dock  ceased  to  be  "interstate  commerce,"  not- 
withstanding the  intention  to  transship,  and  was  therefore  subject  to  state  taxa- 
tion, under  the  rule  that,  to  claim  exemption  from  taxation  under  the  commerce 
clause  of  the  federal  Constitution,  there  must  be  a  continuous  movement  of  the 
merchandise  in  interstate  commerce,  pursuant  to  an  existing  contract  of  sale  or 
consignment.*^ 

Tax  on  Weight  of  Goods. — A  state  statute  requiring  transportation  com- 
panies doing  business  in  the  state,  to  pay  a  fixed  sum  as  a  tax  on  each  ton  of 
freight  carried,  without  regard  to  the  distance  moved  or  charge  made,  so  far  as 
it  applies  to  freight  taken  up  within  the  state  and  carried  out  of  it,  or  taken  up 
outside  the  state  and  delivered  within  it,  or  in  other  words  all  freight  other  than 
that  taken  up  and  delivered  within  the  state,  is  unconstitutional  and  void  as  a 
regulation  of  interstate  and  foreign  commerce,^  though  valid  as  to  all  freight,  the 
carriage  of  which  begins  and  ends  within  the  limits  of  the  state. ^ 

§  3951.  Tax  on  Privilege  and  Occupation. — Tax  on  Privilege  of  En- 
gaging in  Interstate  Commerce. — A  city  situated  on  a  branch  line,  and  not 
the  main  line,  of  a  foreign  railway  corporation  engaged  in  business  involving  in- 
terstate commerce,  can  not  impose  on  the  company  a  license  tax  on  the  privilege 
of  engaging  in  the  business  of  a  common  carrier  within  its  limits. ^  A  state  law 
imposing  a  privilege  tax  on  railroad  companies  and  railroad  agents,  other  than 
officers  of  railroads  terminating  in  the  taxing  district,  is  not  an  attempt  to  regu- 


99.  Susquehanna  Coal  Co.  v.  South  Am- 
boy,   184  Fed.  941. 

Oil  shipped  from  Pennsylvania  and 
Ohio,  and  destined  ultimately  for  points 
in  Arkansas,  Louisiana,  and  Mississippi, 
is  not  property  in  interstate  commerce,  so 
as  to  be  exempt  from  state  tax  or  in- 
spection laws  while  it  is  held  at  a  dis- 
tributing point  maintained  by  the  shipper 
in  Tennessee,  at  which  point  such  oil  is 
unloaded  from  tank  cars  into  various 
tanks,  barrels,  and  other  receptacles,  and 
from  which  it  is  forwarded  to  its  final 
destination.  Judgment  117  Tenn.  82,  95  S. 
W.  824,  affirmed  in  General  Oil  Co.  v. 
Crain,  209  U.  S.  211,  53  L.  Ed.  754,  28 
S.    Ct.    475. 

1.  Tax  on  weight  of  goods. — Case  of  the 
State  Freight  Tax  (U.  S.),  15  Wall.  233, 
21  L.  Ed.  146.  See,  also,  Wabash,  etc.,  R. 
Co.  V.  Illinois,  118  U.  S.  557,  30  L.  Ed. 
244,  7  S.  Ct.  4;  Bowman  v.  Chicago,  etc., 
R.  Co.,  125  U.  S.  465,  31  L.  Ed.  700,  8 
S.  Ct.  689,  1062;  Ratterman  v.  Western 
Union  Tel.  Co.,  137  U.  S.  411,  33  E.  Ed. 
229,  8  S.  Ct.  1127;  Cook  v.  Pennsylvania, 
97  U.  S.  566,  34  L.  Ed.  1015;  Machine  Co. 
V.  Gage,  100  U.  S.  676,  25  L.  Ed.  754; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  39  L.  Ed.  158,  5  S.  Ct.  836; 
Telegraph  Co.  v.  Texas,  105  U.  S.  460,  26 
L.  Ed.  1067;  State  Tax  on  Railway  Gross 
Receipts  (U.  S.),  15  Wall.  384,  31  L.  Ed. 
164. 

In  the  Case  of  the  State  Freight  Tax  (U. 
S.),  15  Wall.  233,  21  L.  Ed.  146,  the  court 
but  applied  the  rule,  announced  in  Brown 
V.  Maryland  (U.  S.),  12  Wheat.  419,  6  L. 


Ed.  678,  that  where  the  burden  of  a  tax 
falls  on  a  thing  which  is  the  subject  of 
taxation,  the  tax  is  to  be  considered  as 
laid  on  the  thing  rather  than  on  him  who 
is  charged  with  the  duty  of  paying  it  unto 
the  treasury.  In  that  case,  it  was"  said, 
a  tax  on  the  sale  of  an  article,  imported 
only  for  sale,  was  a  tax  on  the  article  it- 
self. To  the  same  general  effect  are  Wel- 
ton  V.  Missouri,  91  U.  S.  275,  23  L.  Ed. 
347;  Cook  V.  Pennsylvania,  97  U.  S.  566, 
24  L.  Ed.  1015,  and  Webber  v.  Virginia, 
103  U.  S.  344,  26  L.  Ed.  565;  Telegraph 
Co.  V.  Texas,  105  U.  S.  460,  26  E.  Ed. 
1067. 

In  the  Case  of  the  State  Freight  Tax 
(U.  S.),  15  Wall.  332,  31  L.  Ed.  146,  the 
tax  was  not  imposed  for  the  purpose  of 
regulating  interstate  commerce,  but  in  or- 
der to  raise  a  revenue  and  would  have 
been  a  legitimate  exercise  of  an  admitted 
power  of  the  state  if  it  had  not  been 
exerted  so  as  to  operate  as  a  regulation 
of  interstate  commerce.  Bowman  v.  Chi- 
cago, etc.,  R.  Co.,  125  U.  S.  465,  31  L. 
Ed.   700,   8   S.   Ct.   689,   1062. 

2.  Case  of  the  State  Freight  Tax  (U. 
S.),  15  Wall.  232,  21  L.  Ed.  146,  cited  on 
this  point  in  Wabash,  etc.,  R.  Co.  v.  Illi- 
nois, 118  U.  S.  557,  30  L.  Ed.  244,  7  S. 
Ct.  4;  Ratterman  v.  Western  Union  Tel. 
Co.,  127  U.  S.  411,  33  L.  Ed.  329,  8  S.  Ct. 
1137. 

3.  Tax  on  privilege  of  engaging  in  in- 
terstate commerce. — San  Bernardino  v. 
Southern  Pac.  Co.,  107  Cal.  524,  40  Pac. 
796,   29    L.    R.   A.   327. 
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late  commerce  in  a  manner  in  contravention  to  the  federal  constitvition.* 

Tax  on  Privilege  of  Navigation. — An  ordinance  establishing  a  rate  or  li- 
cense, as  the  price  of  the  privilege  of  navigation  certain  navigable  waters  in  the 
coastwise  trade,  is  invalid  as  the  sole  occupation  sought  to  be  subjected  to  the  tax 
is  that  of  using  and  enjoying  the  license  of  the  United  States  to  employ  the  par- 
ticular vessels  in  the  coasting  trade;  and  the  state  thus  seeks  to  burden  with  an 
exaction,  fixed  at  its  own  pleasure,  the  very  right  to  which  the  party  is  entitled 
under,  and  which  he  derives  from,  the  constitution  and  laws  of  the  United 
States. 3  The  ordinance  of  the  city  of  New  Orleans  establishing  a  rate  of  licenses 
for  professions  and  other  businesses,  and  assessing  and  collecting  certain  sums 
from  persons  owning  and  running  tow  boats  to  and  from  the  Gulf  of  Mexico, 
and  from  persons  owning  and  running  job  boats  within  the  corporate  limits,  is  a 
regulation  of  commerce  among  the  states,  and  therefore  contrary  to  art.  1,  §  8, 
clause  3,  of  the  constitution  of  the  United  States,  and  void.®  The  Chicago  River 
being  a  navigable  stream,  and  its  waters  connecting  with  the  harbor  of  Chicago, 
and  the  vessels  navigating  the  river  and  harbor  having  access  by  them  to  Lake 
Michigan  and  the  states  bordering  on  the  lake  and  connecting  lakes  and  rivers,  an 
ordinance  of  the  city  of  Chicago  imposing  a  license  tax  upon  tug  boats  enrolled 
and  licensed  in  the  coasting  trade  vmder  the  laws  of  the  United  States,  for  the 
privilege  of  navigating  the  Chicago  River  and  its  branches,  and  which  were  at 
the  time  a  tax  was  exacted,  engaged  in  the  coasting  and  foreign  trade,  and  in 
towing  vessels  engaged  in  interstate  commerce,  from  Lake  Michigan  to  the  Chi- 
cago River  and  its  branches,  and  in  towing  vessels  similarly  engaged  from  the 
river  into  the  lake,  is  invalid  and  cannot  be  sustained  because  of  expenditures  by 
the  city  m  deepening  and  improving  the  channel  of  the  river. '^ 

Tax  on  Privilege  of  Maintaining  Office. — It  has  been  ruled  that  a  tax  im- 
posed by  a  state  on  a  corporation  engaged  in  the  business  of  interstate  commerce, 
for  the  privilege  of  keeping  an  office  in  the  state,  was  a  tax  on  commerce  among 
the  states.^ 

Tax  for  Privilege  of  Using  Streets  of  City. — A  law  of  a  state  requiring 
owners  of  vehicles  using  the  streets  of  a  city  to  pay  an  annual  license  fee,  and 
providing  that  the  fees  be  placed  to  the  credit  of  the  street-repairing  fund  of  the 
public  treasury  of  said  city,  is  not  in  violation  of  the  interstate  commerce  clause 
of  the  federal  constitution,  when  enforced  against  owners  who  are  nonresidents 
of  the  state,  and  not  engaged  in  business  in  the  state,  for  vehicles  used  by  them 
upon  such  streets  in  interstate  transportation,  and  in  prosecution  of  interstate 
commerce.  The  license  fees  must  be  regarded  as  compensation  for  the  advan- 
tages and  improved  facilities  afforded  by  the  city  for  such  transportation.^ 

Tax  on  Soliciting  Agent.— An  agency  of  a  line  of  an  interstate  railroad,  es- 
tablished in  a  state,  for  the  purpose  of  inducing  passengers  to  take  that  line  at 

4.  Lightburne  v.  Taxing  Dist.,  72  Tenn.  7.  Harman  v.  Chicago,  147  U.  S  396, 
(4  Lea)  219.                                                                     37   L.  Ed.  216,  13  S.  Ct.  306. 

5.  Tax  on  privilege  of  navigation.—  In  Gibbons  v.  Ogden  (U.  S.),  9  Wheat. 
Moran  v.  New  Orleans,  112  U.  S.  69,  28  1,  6  L.  Ed.  23,  the  federal  supreme  court 
L.  Ed.  653,  5  S.  Ct.  38;  Huse  v.  Glover,  held  that  vessels  enrolled  and  liensed 
119  U.  S.  543,  30  L.  Ed.  487,  7  S.  Ct.  313;  pursuant  to  the  laws  of  the  United  States, 
Harman  v.  Chicago,  147  U.  S.  396,  37  L.  had  conferred  upon  them  as  full  and  com- 
Ed.  216,  13  S.  Ct.  306.  See  State  Tonnage  plete  authority  to  carry  on  this  trade  as 
Tax  Cases  (U.  S.),  12  Wall.  204,  20  L.  Ed.  it  was  in  the  power  of  congress  to  con- 
370;  Gibbons  v.  Ogden  (U.  S.),  9  Wheat.  far.  See,  also,  Harman  v.  Chicago  147 
1,  6  L.  Ed.  23.  U.  S.  396,  37  L.  Ed.  216,  13  S.  Ct.  306. 

6.  The  case  falls  directly  within  the  rule  8.  Tax  on  privilege  of  maintaining  of- 
laid  down  in  Sinnot  v.  Davenport  (U.  S.),  fice. — Norfolk,  etc.,  R.  Co.  v.  Pennsyl- 
22  How.  237,  16  L.  Ed.  343,  and  Foster  v.  vania,  136  U.  S.  114,  34  L.  Ed.  394  10 
Davenport  (U.  S.),  32  How.  244,  16  L.  S.  Ct.  958,  cited  in  Williams  v.  Fears,'  179 
Ed.  248,  which  cases  are  followed  and  ap-  U.  S.  270,  45  L.  Ed.  186,  31  S.  Ct.  138.' 
proved.  Moran  v.  New  Orleans,  113  U.  9.  Vehicles  using  streets  of  city  — Bo- 
S.   69,   28   L.   Ed.   653,   5   S.   Ct.   38.  gart   v.    State,   10   O.    Dec.   365,   20   Wkly 

L.  Bull.  458. 
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a  certain  point,  but  not  engaged  in  selling  tickets  for  the  route,  or  receiving  or 
paying  out  money  on  account  of  it,  is  an  agency  engaged  in  interstate  commerce ; 
and  a  license  tax  imposed  upon  the  agent  for  the  privilege  of  doing  business  is  a 
tax  upon  interstate  commerce,  and  is  unconstitutional.  The  business  of  the 
agency  was  carried  on  with  the  purpose  to  assist  in  increasing  the  amount  of  pas- 
senger traffic  over  the  road,  and  was  therefore  a  part  of  the  commerce  of  the 
road  and  hence  of  interstate  commerce.^** 

Tax  on  Locomotive  Engineer. — ^An  act  of  the  state  legislature  imposing  a 
license  upon  any  locomotive  engineer  operating  or  running  any  engine  or  train 
of  cars  on  any  railroad  in  that  state  was  resisted,  by  an  engineer  of  the  Mobile 
and  Ohio  Railroad  Company,  who  ran  an  engine  drawing  passenger  coaches  on 
that  road  from  Mobile  in  that  state  to  Corinth  in  Mississippi,  on  the  ground  that 
the  statute  of  the  state  was  an  attempt  to  regulate  interstate  commerce,  and  was, 
therefore,  repugnant  to  the  commercial  clause  of  the  constitution  of  the  United 
States.  It  was  held,  that  the  statute  was  not  in  its  nature  a  regulation  of  com- 
merce, as  far  as  the  statute  affected  commercial  transactions  among  the  state,  its 
effect  was  so  indirect,  incidental  and  remote  as  not  to  burden  or  impede  such  com- 
merce, and  that  it  was  not,  therefore,  in  conflict  with  the  constitution  of  the 
United  States  or  any  law  of  congress. ^^ 

Tax  on  Agent  of  Express  Company. — The  statute  of  a  state  requiring  from 
the  agent  of  every  express  company  not  incorporated  by  the  laws  of  such  state,  a 
license  from  the  auditor  of  public  accounts,  and  also  requiring  a  statement  to  be 
made  and  filed  in  the  auditor's  office  showing  that  the  company  is  possessed  of 
an  equal  capital  of  a  certain  sum,  either  in  cash  or  safe  investments,  exclusive  of 
stock  notes,  before  he  can  carry  on  any  business  for  said  company  in  the  state 
embraces  interstate  business  as  well  as  business  confined  wholly  within  the  state, 
and  it  is  a  prohibition  against  the  carrying  on  of  such  business  without  compli- 
ance with  the  state  law.  Such  statute,  in  so  far  as  it  requires  such  license  to  be 
taken  out  by  a  foreign  corporation  engaged  in  interstate  commerce,  is  a  regula- 
tion of  such  commerce,  and  therefore  repugnant  to  the  commercial  clause  of  the 
United  States  constitution  and  such  statute  can  not  be  sustained  as  a  regulation 
made  in  the  fair  exercise  of  the  police  power  of  the  state.^^ 

10.  Tax  upon  agent  of  carrier. — Ficklen  clause  of  the  federal  constitution  (Const., 

V.  Taxing  Dist.,  145  U.  S.  1,  36  L.  Ed.  601,  art.   1,  §   8,   cl.   3),   though  it  may  not  be 

21    S.    Ct.   810;    McCall   v.   California,    136  essential  to  such  trafhc.     McCall  v.   Cali- 

U.    S.    104,    34    L.    Ed.   392,    10    S.    Ct.    881.  fornia,    136    U.    S.    104,    34    L.    Ed.    392,    10 

See,    also,    Williams   v.    Fears,    179   U.    S.  S.    Ct.    881,    distinguishing    Pembina,    etc., 

270,  45  L.   Ed.   186,  21  S.   Ct.  128.  Milling    Co.    v.    Pennsylvania,    125    U.  S. 

"To    the    same    effect    are    Crutcher    v.  181,  31  L.  Ed.  650,  8  S.  Ct.  737. 
Kentucky,  141  U.  S.  47,  35  L.  Ed.  649,  11  11.  Tax  on  locomotive  engineer.— Smith 

S.   Ct.   851;   Brennan  v.  Titusville,   153   U.  v.  Alabama,  124  U.  S.  465,  31  L.  Ed.  508, 

S.  289,   38   L.   Ed.  719,   14  S.   Ct.  829,   and  8  S.   Ct.  564. 

Stockard  v.  Morgan,  185  U.   S.  27,  46  L.  12.  Tax  on  agent  of  express  company. 

Ed.  785,  23  S.   Ct.  576."     Norfolk,  etc.,  R.  —Crutcher  v.   Kentucky,  141  U.  S.  47,  35 

Co.  V.  Sims,  191  U.  S.  441,  48  L.  Ed.  354,  L.  Ed.  649,  11  S.  Ct.  851,  cited  in  Brennan 

24  S.   Ct.   151.  V.  Titusville,  153  U.  S.  289,  38  L.  Ed.  719, 

Order  No.   1589  of  the  board  of  super-  14  S.  Ct.  839. 
visors    of    the    city    and    county   of   San  A   license   tax  upon  express  companies 

Francisco,  which  imposes  a  license  tax  of  has  been  sustained,  in  view  of  a  decision 

$25  per  quarter  on  every  railroad  agency,  of   the   supreme   court   of  the   state,   that 

is  a  regulation  of  interstate  commerce,  in  the  license  affected  only  business  of  the 

so  far  as  it  applies  to  an  agent  who  so-  company    within    the    state.      Osborne    v. 

licits    passenger    traffic   in    San    Francisco  Florida,   164  U.  S.  650,  41   L.   Ed.  586,  17 

over  a  railroad  operated  between  Chicago  S.  Ct.  214;  Leffingwell  v.  Warren  (U.  S.), 

and  New  York,  but  who  sells  no  tickets  2    Black    599,    17    L.    Ed.    261;    People   v. 

and    neither    receives    nor    pays    out    any  Weaver,  100  U.  S.  539,  541,  25  L.  Ed.  705; 

money  or  other  valuable  consideration  on  Noble   v.   Mitchell,   164   U.    S.   367,   41   L. 

account    thereof.      The    agent's    business,  Ed.  472,  17  S.  Ct.  110;  Allen  v.  Pullman's 

being  carried  on  to  assist,  or  with  the  pur-  Palace  Car  Co.,  191  U.  S.  171,  48  L.  Ed. 

pose   to   assist,   the  traffic  of  his   road,   is  134,   24   S.    Ct.   39. 
within    the    protection    of    the    commerce  The   court   in   Osborne   v.   Florida,   164 
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§  3952.  Tax  on  Tolls. — A  state  can  validly  impose  taxes  on  tolls  received 
by  one  company  from  another  for  the  use  of  the  former's  railroad  and  track 
within  the  state,  where  the  company  paying  the  tolls  is  engaged  in  the  transporta- 
tion of  merchandise  from  points  within  the  state  to  points  beyond  and  such  tax 
is  not  in  conflict  with  the  commerce  clause  of  the  constitution  of  the  United 
States.13 

§§  3953-3979.  Tax  on  Means  and  Instruments  of  Commerce — 
§  3953.  In  General. — The  state  has  an  unquestioned  right  to  place  a  prop- 
erty tax  on  the  instrumentalities  engaged  in  commerce. i*     The   exemption  of 


U.  S.  650,  41  L.  Ed.  586,  17  S.  Ct.  214, 
said:  "The  case  of  Crutcher  v.  Kentucky, 
141  U.  S.  47,  35  L.  Ed.  649,  11  S.  Ct.  851, 
is  not  in  the  slightest  degree  opposed  to 
this  view.  The  act  which  was  held  to 
be  in  violation  of  the  federal  constitution 
in  that  case  prohibited  the  agent  of  a 
foreign  express  company  from  carrying 
on  business  at  all  in  that  state  without 
first  obtaining  a  license  from  the  state. 
The  company  was  thus  prevented  from 
doing  any  business,  even  of  an  interstate 
character,  without  obtaining  the  license 
in  question." 

The  case  of  Osborne  v.  Mobile  (U.  S.), 
16  Wall.  479,  21  L.  Ed.  470,  brought  up 
for  consideration  an  ordinance  of  the  city, 
requiring  every  express  company,  or  rail- 
road company  doing  business  in  that  city, 
and  having  a  business  extending  beyond 
the  limits  of  the  state,  to  pay  an  annual 
license  of  $500;  if  the  business  was  con- 
fined within  the  limits  of  the  state,  the 
license  fee  was  only  $100;  if  confined 
within  the  city,  it  was  $50;  subject  in  each 
case  to  a  penalty  for  neglect  or  refusal 
to  pay  the  charge.  The  federal  supreme 
court  held  that  the  ordinance  was  not 
unconstitutional.  This  was  December 
term,  1872.  In  view  of  the  course  of  de- 
cisions which  have  been  made  since  that 
time,  it  is  very  certain  that  such  an  ordi- 
nance would  now  be  regarded  as  repug- 
nant to  the  power  conferred  upon  con- 
gress to  regulate  commerce  among  the 
several  states.  Leloup  v.  Mobile,  127  U. 
S.  640,  32  L.   Ed.  311,   8  S.   Ct.   1380. 

When  the  business  of  the  company 
which  is  wholly  within  the  state,  is  but 
a  mere  incident  to  its  interstate  business, 
such  fact  would  not  furnish  any  obstacle 
to  the  valid  taxation  by  the  state  of  the 
business  of  the  company  which  is  entirely 
local.  So  long  as  the  regulation  as  to  the 
license  or  taxation  does  not  refer  to  and 
is  not  imposed  upon  the  business  of  the 
company  which  is  interstate,  there  is  no 
interference  with  that  commerce  by  the 
state  statute.  "It  was  stated  by  Mr.  Jus- 
tice Bradley,  in  the  course  of  his  opin- 
ion in  Crutcher  v.  Kentucky,  141  U.  S. 
47,  35  L.  Ed.  649,  11  S.  Ct.  851,  that: 
'Taxes  or  license  fees  in  good  faith  im- 
posed exclusively  on  express  business  car- 
ried on  wholly  within  the  state  would  be 
open  to  no  such  objection,'  viz,  an  ob- 
jection that  the  tax  or  license  was  a  reg- 
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ulation  of  or  that  it  improperly  affected 
interstate  commerce."  Osborne  v.  Flor- 
ida, 164  U.  S.  650,  41  L.  Ed.  586,  17  S. 
Ct.  214.    • 

13.  Tax  on  tolls.— New  York,  etc.,  R. 
Co.  V.  Pennsylvania,  158  U.  S.  431,  39  L. 
Ed.  1043,  15  S.  Ct.  896. 

Definition  of  "tolls."— See  New  York, 
etc.,  R.  Co.  V.  Pennsylvania,  158  U.  S. 
431,  39  L.  Ed.   1043,  15  S.  Ct.  896. 

In  the  case  of  New  York,  etc.,  R.  Co. 
V.  Pennsylvania,  158  U.  S.  431,  39  L.  Ed. 
1043,  15  S.  Ct.  896,  "the  state  of  Pennsyl- 
vania had  imposed  a  tax  upon  a  railroad, 
situated  within  the  borders  of  that  state, 
but  leased  to  another  railroad  company 
engaged  in  carrying  on  interstate  com- 
merce, and  this  tax  was  measured  by  a 
reference  to  the  amount  of  the  tolls  re- 
ceived by  the  lessor  company  from  the 
lessee  company.  It  was  claimed  that  the 
imposition  of  a  tax  on  tolls  might  lead 
to  increasing  them  in  an  effort  to  throw 
their  burthen  on  the  carrying  company, 
and  thus,  in  effect,  become  a  tax  or  charge 
upon  interstate  commerce.  But  this  court 
held  that  such  a  tax  upon  tolls  was  too 
indirect  and  remote  to  be  regarded  as  a 
tax  or  burthen  on  interstate  commerce." 
Thomas  v.  Gay,  169  U.  S.  264,  42  L.  Ed. 
740,    18    S.    Ct.   340. 

14.  Taxation  of  property  engaged  in 
commerce. — Marye  v.  Baltimore,  etc.,  R. 
Co.,  127  U.  S.  117,  32  L.  Ed.  94,  8  S.  Ct. 
1037;  Pullman's  Palace  Car  Co.  v.  Penn- 
sylvania, 141  U.  S.  18,  35  E.  Ed.  613,  11 
S.  Ct.  876;  Cleveland,  etc.,  R.  Co.  v. 
Backus,  154  U.  S.  439,  38  L.  Ed.  1041,  14 
S.  Ct.  1122;  Postal  Telegraph-Cable  Co. 
V.  Adams,  155  U.  S.  688,  39  L.  Ed.  311, 
15  S.  Ct.  263;  Adams  Exp.  Co.  v.  Ohio 
State  Auditor,  165  U.  S.  194,  41  L.  Ed. 
683,  17  S.  Ct.  305;  New  York,  etc.,  R.  Co. 
V.  Pennsylvania,  158  U.  S.  431,  39  L.  Ed. 
1043,  15  S.  Ct.  896;  Gibbons  v.  Ogden  (U. 
S.),  9  Wheat.  1,  6  L.  Ed.  23;  Passenger 
Cases  (U.  S.),  7  How.  283,  12  L.  Ed.  702; 
Morgan  v.  Parham  (U.  S.),  16  Wall.  471, 
21  L.  Ed.  303;  Covington,  etc.,  Bridge  Co. 
V.  Kentucky,  154  U.  S.  204,  38  L.  Ed.  962, 
14  S.  Ct.  1087;  Fairbank  v.  United  States, 
181  U.  S.  283,  45  L.  Ed.  862,  21  S.  Ct.  648. 

The  state  has  the  right  to  tax  prop- 
erty, although  used  in  interstate  com- 
merce. St.  Louis,  etc.,  R.  Co.  v.  Norwood, 
106   Ark.   321,   152   S.   W.   110. 

The   state  may  tax  property  within   its 
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interstate  and  foreign  commerce  from  state  regulation  does  not  prevent  a  state 
from  taxing  the  property  of  those  engaged  in  such  commerce  located  within  its 
limits/^  although  belonging  to  persons  domiciled  elsewhere.^^  It  is  well  set-- 
tled  that  a  state  has  power  to  tax  all  property  having  a  situs  within  its  limits, 
whether  employed  in  interstate  commerce  or  not.  It  is  not  taxed  because  it  is 
so  employed,  but  because  it  is  within  the  territory  and  jurisdiction  of  the  state.^'' 

§§  3954-3959.  Tax  on  Railroads — §  3954.  In  General. — ^A  state  law 
for  the  levy  and  collection  of  taxes  upon  railroad  property  is  unconstitutional, 
in  so  far  as  it  attempts  to  levy  a  tax  upon  the  earnings  of  railroad  companies 
derived  from  interstate  transportation,  being  to  that  extent  an  interference  with 
interstate  commerce.  ^^ 

Railroad  in  Part  in  State. — A  state  law  which  provides  that  when  only  part 
of  a  railroad  lies  in  the  state  it  shall  pay  taxes  on  such  proportion  of  the  valua- 
tion of  its  capital  stock,  funded  and  floating  debt,  and  bonds  as  the  length  of  its 
road  lying  in  the  state  bears  to  the  entire  lengtlf  of  the  road,  is  not  unconstitu- 
tional as  laying  a  tax  on  interstate  commerce.^^ 

Railroad  Wholly  within  State. — Where  a  railroad  for  whose  use  toll  is 
paid  by  another  road  lies  wholly  within  the  state,  the  tax  on  such  tolls  does  not 
constitute  a  tax  on  interstate  commerce,  by  reason  merely  of  the  fact  that  the 


borders,  though  such  property  may  be 
employed  by  its  owners  in  interstate 
commerce.  State  v.  United  States  Exp. 
Co.,  114  Minn.  346,  131  N.  W.  489,  37  L. 
R.  A.,  N.  S.,  1127. 

15.  Leloup  V.  Mobile,  137  U.  S.  640,  32 
L.  Ed.  311,  8  S.  Ct.  1380;  Telegraph  Co. 
V.  Texas,  105  U.  S.  460,  26  L. .  Ed.  1067; 
Western  Union  Tel.  Co.  v.  Massachusetts, 
125  U.  S.  530,  31  L-  Ed.  790,  8  S.  Ct.  961; 
Postal  Telegraph-Cable  Co.  v.  Charleston, 
153  U.  S.  693,  38  L.  Ed.  871,  14  S.  Ct.  1094; 
Emert  v.  Missouri,  156  U.  S.  296,  39  L. 
Ed.  430,  15  S.  Ct.  367;  Delaware  Railroad 
Tax  (U.  S.),  18  Wall.  306,  31  U.  Ed.  888; 
Marye  v.  Baltimore,  etc.,  R.  Co.,  127  U. 
S.  117,  32  L.  Ed.  94,  8  S.  Ct.  1037;  Pull- 
man's Palace  Car  Co.  v.  Pennsylvania, 
141  U.  S.  18,  35  L.  Ed.  613,  11  S.  Ct.  876; 
Cleveland,  etc.,  R.  Co.  v.  Backus,  154  U. 
S.  439,  38  L.  Ed.  1041,  14  S.  Ct.  1133; 
Western  Union  Tel.  Co.  v.  Taggart,  163 
U.  S.  1,  41  L.  Ed.  49,  16  S.  Ct.  1054; 
New  York,  etc.,  R.  Co.  v.  Pennsylvania, 
158  U.  S.  431,  39  L.  Ed.  1043,  15  S.  Ct. 
896;  Fairbank  v.  United  States,  181  U.  S. 
383,  45  L.  Ed.  863,  31  S.  Ct.  648;  Massa- 
chusetts V.  Western  Union  Tel.  Co.,  141 
U.  S.  40,  35  L.  Ed.  638,  11  S.  Ct.  889; 
American  Refrigerator  Trans.  Co.  v.  Hall, 
174  U.  S.  70,  43  L.  Ed.  899,  19  S.  Ct.  599; 
Postal  Telegraph-Cable  Co.  v.  Adams,  155 
U.  S.  688,  39  L.  Ed.  311,  15  S.  Ct.  263; 
Western  Union  Tel.  Co.  v.  Gottlieb,  190 
U.  S.  413,  47  L.  Ed.  1116,  33  S.  Ct.  730. 
See,  also,  Ficklen  v.  Taxing  Dist.,  145  U. 
S.  1,  36  L.  Ed.  601,  31  S.  Ct.  810;  At- 
lantic, etc.,  Tel.  Co.  v.  Philadelphia,  190 
U.   S.   160,   47   L.   Ed.  995,   34   S.   Ct.   817. 

16.  Fargo  v.  Hart,  193  U.  S.  490,  48  L. 
Ed.   761,   34  S.   Ct.   498. 

17.  Pullman's  Palace  Car  Co.  v.  Penn- 
sylvania, 141  U.  S.  18,  35  L.  Ed.  613,  11  S. 
Ct.  876;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania,  114  U.   S.   196,    29   L.   Ed.   158,   5   S. 


Ct.   826;    Ficklen   v.  Taxing   Dist.,   145  U. 
S.   1,  36  L.   Ed.  601,  31  S.  Ct.  810. 

In  Old  Dominion  Steamship  Co.  v.  Vir- 
ginia, 198  U.  S.  399,  49  L.  Ed.  1059,  35  S. 
Ct.  686,  it  is  said:  "That  the  service  in 
which  these  vessels  were  engaged  formed 
one  link  in  the  line  of  continuous  inter- 
state commerce  may  affect  the  state's 
power  of  regulation  but  not  its  power  of 
taxation.  True,  they  were  not  engaged 
in  an  independent  service,  as  the  cabs  in 
Pennsylvania  R.  Co.  v.  Knight,  193  U.  S. 
21,  48  L.  Ed.  335,  34  S.  Ct.  302,  but,  being 
wholly  within  the  state,  that  was  their 
actual  situs.  And^  as  appears  from  the 
authorities  referred  to,  the  fact  that  they 
were  engaged  in  interstate  commerce  does 
not  impair  the  state's  authority  to  impose 
taxes  upon  them  as  property." 

18.  Tax  on  railroads. — Northern  Pac.  R. 
Co.  V.  Raymond,  5  Dak.  356,  40  N.  W. 
538,  1  L.   R.  A.  732. 

19.  Proportionate  to  length  of  road. — 
State  V.  New  York,  etc.,  R.  Co.,  60  Conn. 
326,   33   Atl.  765. 

Act  1883  (Sess.  Laws,  p.  311,  c.  99) 
providing  that  in  lieu  of  any  and  all  other 
taxes  upon  the  property  of  any  railroad 
company,  etc.,  there  shall  be  paid  a  cer- 
tain percentage  "of  all  the  gross  earn- 
ings of  the  corporation  owning  or  operat- 
ing such  railroad,  arising  from  the  opera- 
tion of  such  railroad  as  shall  be  situated 
within  this  territory,"  refers  only  to  the 
earnings  arising  from  traffic  within  the 
state,  and  is  not  unconstitutional,  as  im- 
posing a  tax  on  the  earnings  derived  from 
interstate  commerce.  Northern  Pac.  R. 
Co.  V.  Barnes,  3  N.  Dak.  310,  51  N.  W. 
386;  S.  C,  2  N.  Dak.  395,  51  N.  W.  786; 
Northern  Pac.  R.  Co.  v.  Brewer,  2  N. 
Dak.  396,  51  N.  W.  787;  Northern  Pac. 
R.  Co.  V.  Strong,  2  N.  Dak.  395,  51  N. 
W.  787;  Northern  Pac.  R.  Co.  v.  Tress- 
ler,  2  N.  Dak.  397,  51  N.  W.  787. 
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lessee  road  is  engaged  in  interstate  transportation,  and  it  is  for  this  use  that  tolls 
are  paid.^" 

Railroad  Entirely  Outside  of  State. — The  fact  that  a  road  represented  by 
an  agent  is  wholly  outside  the  state  of  California  does  not  justify  imposing  a 
tax  on  its  traffic.  The  limitation  on  the  power  of  a  state  to  tax  interstate  com- 
merce extends  to  all  such  commerce,  though  it  may  not  actually  pass  through  its 
territory.^i  A  railroad  company,  whose  only  business  within  the  state  is  dis- 
charging freight  and  passengers  brought  over  its  line  from  without  the  state, 
and  receiving  freight  and  passengers  to  be  sent  out  of  the  state  over  its  line, 
and  incidentally  maintaining  terminal  facilities,  employing  clerks,  and  keeping  a 
bank  account,  can  not  be  taxed  by  the  state  on  its  business,  this  being  interstate 
commerce.2^ 

Railroad  Owned  or  Leased  by  Foreign  Corporation. — Where  a  foreign 
corporation  owns  a  railroad  lying  partly  within  and  partly  without  a  state,  the 
state  may  tax  such  portion  of  the  tolls  received  for  the  use  of  the  road  as  was 
received  for  the  use  of  the  portion  within  the  state. ^^  A  law  of  New  Jersey  for 
taxing  railroads  provides  that,  in  case  of  a  railroad  of  this  state  being  under 
lease  to  a  foreign  corporation,  any  tangible  personal  property  of  such  foreign 
company,  if- used  or  kept  but  a  part  of  the  time  in  this  state,  shall  be  assessed 
such  proportionate  part  of  its  value  as  the  time  it  is  used  or  kept  in  this  state 
during  the  year  preceding  the  1st  day  of  January  designated  in  the  act  bears  to 
the  whole  year ;  and  it  appearing  that  certain  engines  and  cars  that  were  used 
on  its  leased  lines  in  this  state  by  the  Philadelphia  &  Reading  Railroad  Company 
in  the  course  of  interstate  commerce,  such  company  having  in  use  a  full  local 
equipment  of  such  leased  lines,  which  was  duly  taxed  in  this  state,  held,  that  the 
tax  upon  such  property  employed  in  interstate  commerce  was  illegal,  being 
in  contravention  of  that  clause  of  the  constitution  of  the  United  States  that 
gives  to  congress  the  exclusive  regulation  of  commerce  between  the  several 
states. ^^ 

Where  Different  Tax  Imposed  on  Individuals. — A  state  statute  does  not 
violate  the  federal  constitution,  although  it  prescribes  a  different  rule  of  taxation 
for  railroad  companies  from  that  for  individuals. ^^ 

§  3955.  Tax  on  Franchise,  Privilege  and  Occupation. — A  state  law  pro- 
viding that  every  transportation  company  shall  pay  a  tax  on  its  corporate  fran- 
chise or  business,  at  a  certain  rate  on  its  gross  earnings,  for  business  transacted 
in  this  state,  does  not,  in  the  case  of  a  railroad  company  extending  into  another 
state,  impose  a  tax  on  interstate  commerce,  but  the  tax  is  on  the  franchise  of 
the  corporation,  the  amount  thereof  being  measured  by  the  receipts  of  its  busi- 
ness.^* 

20.  Railroad  wholly  within  state. — Com-  c.  542,  and  acts  amendatory  thereof,  such 
monwealth  v.  New  York,  etc.,  R.  Co.,  145  business  being  interstate  commerce. 
Pa.  38,  33  Atl.  212.  Pennsylvania   R.    Co.   v.   Wemple,   138    N. 

21.  Railroad  entirely  outside  of  state. —  Y.  1,  33  N.  E.  720,  19  L.  R.  A.  694,  af- 
McCall    V.    California,    136    U.    S.    104,    34  firming  65   Hun  252,   20   N.   Y.   S.   387. 

L.  Ed    392,  10  S.  Ct.  881.  23.  Railroad  owned  by  foreign  corpora- 

22.  Pennsylvania  R.  Co.  v.  Wemple,  65  tion.— New  York,  etc.,  R.  Co.  v.  Pennsyl- 
Hun  252,  20  N.  Y.   S.  287.  ,      ,      .         vania,    158    U.   S.   431,    39    L.    Ed.    1043,    15 

A  railroad   company,   whose   only  busi-  3    qj.    ggg 

ness  within  the  state  is  discharging  freight  '    .    -o^^  '„,<.„  i„,„  a  t.     c 

and  passengers  brought  over  its  line  from  ,.  ^-  ^^^Vf^J  leased  to  foreign  corpora- 

without   the    state,    receiving   freight   and  ^  Vl    ^  ^^   A^l    ^06 '"' 

passengers   to   be   sent   out   over   its   line,  '        7"     '       . 

and  maintaining  terminal  facilities,  such  25.  Where  different  tax  imposed  on  in- 
as  wharves  and  piers,  and  buildings  in  dividuals.— State  Railroad  Tax  Cases,  92 
connection  therewith,  and  the  employ-  U.  S.  575,  23  L.  Ed.  663. 
ment  of  agents,  clerks,  and  laborers,  is  26.  Tax  on  corporate  franchise. — Dun- 
not  subject  to  a  tax  on  its  "corporate  kirk,  etc.,  R.  Co.  v.  Campbell,  74  Hun 
franchise  and  business,"  under  Laws  1880,  210,  36  N.  Y.  S.  832. 
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Tax  on  Franchise  Conferred  by  United  States. — The  state  board  of 
equalization  of  California  included  in  their  assessment  all  the  franchises  of  a 
railroad  company,  among  which  were  franchises  conferred  by  the  United  States, 
of  constructing  a  railroad  from  the  Pacific  Ocean  across  the  state  as  well  as  across 
the  territories  of  the  United  States,  and  of  taking  toll  thereon.  Such  assessment 
is  repugnant  to  the  constitution  and  laws  of  the  United  States,  and  the  power 
given  to  congress  to  regulate  interstate  commerce.^'^ 

Tax  Required  as  Prerequisite  to  Maintaining  Office. — A  tax  assessed 
against  a  railroad  company  which  is  a  link  in  a  through  line  of  road,  and  carries 
freight  and  passengers  in  and  out  of  the  state,  by  the  state  through  which  the 
through  line  passes,  as  a  condition  precedent  to  its  keeping  an  office  in  such  state 
for  the  use  of  its  officers,  agents,  and  employees,  is  a  tax  on  the  means  by  which 
the  company  is  enabled  to  carry  on  its  business  of  interstate  commerce,  and  is 
therefore  in  violation  of  the  constitution  of  the  United  States,  giving  the  power 
to  regulate  interstate  commerce  to  congress. ^^    *■ 

Tax  for  Operating  within  Limits  of  City. — A  municipal  ordinance  impos- 
ing a  tax  of  a  specified  amount  on  every  railroad  company  operating  within  the 
corporate  limits,  when  imposed  under  legislative  authority,  is  valid.  Such  tax 
does  not  interfere  with  interstate  commerce  as  to  a  railroad  extending  into  another 
state.29  The  imposition  by  a  city,  of  a  license  tax,  on  railroad  companies  whose 
lines  extend  through  it,  and  which  have  places  of  business  therein,  is  not  an 
interference  with  interstate  commerce.^"  A  city  ordinance  imposing  a  privilege 
tax  on  a  railroad  company  running  cars  through  the  city,  for  the  business  of 
transporting  freight  or  passengers  between  the  city  and  other  points  in  the  state, 
does  not  interfere  with  interstate  commerce. ^'• 

Occupation  Tax. — An  ordinance  imposing  an  occupation  tax  on  railroads 
having  a  depot  within  the  city,  and  excepting  from  the  levy  all  interstate  traffic 
commerce  of  such  corporations,  is  not  invalid,  as  imposing  a  burden  on  interstate 
commerce.^2 

§  3956.  Tax  on  Capital  Stock. — A  state  law  which  provides  that  when 
only  part  of  a  railroad  lies  in  the  state  it  shall  pay  taxes  on  such  proportion  of 
the  valuation  of  its  capital  stock,  funded  and  floating  debt,  and  bonds  as  the 
length  of  its  road  lying  in  the  state  bears  to  the  entire  length  of  the  road,  is  not 
unconstitutional  as  laying  a  tax  on  interstate  commerce.^^ 

§  3957.  Tax  on  Rolling  Stock. — A  tax  upon  the  ordinary  and  lawful  meaiis 
of  transportation  is  really  a  tax  upon  the  thing  carried,  and  a  state  law  imposing 
a  tax  upon  locomotives,  passenger  and  freight  cars,  etc.,  being  not  merely  a 
police  regulation,  but  an  expedient  for  raising  revenue,  involves  a  tax  upon  the 
passengers  and  freight  transported,  and  is  unconstitutional,  as  interfering  with 
commerce  between  the  states. 8*  But  it  has  been  held  that  the  power  conferred 
upon  congress  to  regulate  commerce  among  the  several  states,  does  not  inhibit 
the  taxation  by  a  state  of  railway  cars  found  within  its  borders,  though  in  the 
transaction  of  business  they  pass  into  adjoining  states  and  territories. ^^    It  is  no 

2?.     Tax     on     franchise    conferred    by  915.   112  Ala.   557;   Alabama,   etc.,   R.   Co. 

United  States.— California  v.  Central  Pac.  ■"■   Bessemer    21  So.   64^  113  Ala.  668 

R.   Co.,   127   U.   S.   1,   32   L.   Ed.   150,   8   S.  ^  31-    Nashville,    etc.,    R     Co.   v.   Alabama 

Q^     1Q73  City,    32    So.    731,    134   Ala.    414. 

'  „     _ '  .J  •  :4.       !.„  32.    Occupation   tax. — York   v.    Chicago, 

28.  Tax     required     as    Prerequisite    to  ^   ^^^^^  ^   ^  5g  ^^^   ^^^ 

maintaming  office.-Norf oik    etc     R.    Co.  33   ^^^  ^^  ^     j^^j  stock.-State  v.  New 

L/^n^^?"lf.'=      •  ■        m'    ,\b    f  York,   etc.,.  R.   Co.,   60  Conn.   326,   23  Atl. 

394,  10  S.  Ct.  958,  reversing  Norfolk,  etc.,       „gg     >  -  > 

^-    Co     V.    Commonwealth,    114    Pa.    256,  34.  Tax  on  cars,  etc.-Minot  7/.  Philadel- 

^  ^"-   *5-  .     .         ,  Phia,   etc.,   R.   Co.,   Fed.   Cas.   No.   9,645,  2 

29.  Tax  for  operating  within  limits  of  Abb.  U.  S.  323,  7  Phila.  555,  affirmed  in 
city. — Piedmont   R.   Co.  v.   Reidsville,   101  ^g  Wall.  206,  21  L.  Ed.  888. 

N.    C.   404,   8   S.   E.   124,   2   L.   R.   A.   284.  35.    Denver,    etc.,    R.    Co.    v.    Church,    17 

30.  Anniston  v.  Southern  R.  Co.,  20  So.       Colo.  1,  28  Pac.  468,  31  Am.  St.  Rep.  353. 
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objection  to  the  imposition  of  a  state  tax  upon  railroad  rolling  stock  used  partly 
within  the  state  that  the  same  is  engaged  as  a  vehicle  of  interstate  commerce,  or 
that  its  legal  situs  is  in  another  state  or  territory,  where  taxes  on  it  have  been 
paid.^^ 

Tax  on  Rolling  Stock  in  Different  Counties. — The  provision  of  Act  Ind. 
March  6,  1891,  in  regard  to  taxation  of  railroad  property,  that  rolling  stock  shall 
be  listed  and  taxed  in  the  several  counties  in  the  proportion  that  the  main  track 
used  or  operated  in  such  county  bears  to  the  length  of  the  main  track  used  or 
operated  by  the  company,  in  connection  with  the  requirement  of  a  statement  of 
the  amount  of  capital  stock  and  indebtedness,  is  not  invalid  as  requiring  assess- 
ment and  valuation  of  property  outside  the  state,  as  the  intent  of  the  act  reach 
simply  property  of  the  railroad  company  within  the  state  is  obvious  from  its 
other  provisions  and  its  general  scope,  and  it  does  not  require  the  valuation  of 
such  property  to  be  determined  absolutely  on  a  mileage  basis.*'' 

Leased  Cars. — A  state  statute  directing  the  officers  of  each  railroad  company 
operating  in  the  state  to  report  to  the  state  board  of  equalization  the  number  of 
cars  of  all  kinds  in  use  upon  its  road,  and  authorizing  the  board  to  assess  all 
property  used  by  one  corporation,  and  belonging  to  another,  to  either  the  corpo- 
ration using  it  or  the  one  owning  it,  is  not,  when  applied  to  the  case  of  a  trans- 
portation company  loaning  cars  to  a  railroad  company  for  special  purposes,  an 
attempt  to  regulate  interstate  commerce. **  A  tax  on  railway  cars,  owned  by  a 
Kentucky  corporation  having  no  place  of  business  in  the  state  of  Utah  but  leased 
to  shippers,  and  passing  through  and  doing  business  in  Utah,  is  not  a  regulation 
of  interstate  commerce.*^ 

Cars  Owned  by  Corporation  Which  Is  Not  Railroad  Company. — Cars  of 
a  foreign  corporation,  not  a  railroad  corporation,  having  its  principal  office  in 
another  state,  which  are  merely  in  transit  in  Illinois  for  the  purposes  of  bringing 
merchandise  from  another  state  into  or  through  Illinois,  are  instruments  of  in- 
terstate commerce,  and  not  subject  to  taxation  there.*'' 

§  3958.  Tax  on  Gross  Earnings. — The  corporation  tax  law  of  Vermont, 
imposing  a  tax  upon  the  entire  gross  earnings  of  all  railways  operated  in  the 
state,  and  providing  that,  if  a  railway  be  situated  partly  within  and  partly  without 
the  state,  the  tax  shall  be  proportionate  to  the  mileage  of  trains  run  within  the 
state,  is  unconstitutional,  as  an  interference  with  interstate  commerce.*! 

§  3959.  Payment  of  Bonus  to  State. — A  condition,  in  a  charter  granted 
by  a  state  to  a  railroad  company,  that  the  company  shall  pay  a  bonus  to  the 
state  from  time  to  time,  is  not  invalid  as  amounting  to  a  tax  upon  the  trans- 
portation of  passengers,  or  as  infringing  the  exclusive  power  of  congress  to 
regulate  commerce  among  the  states. ^^ 

§  3960.  Tax  on  Street  Railroads. — The  annual  franchise  tax  which  a 
state  statute  requires  the  state  board  of  assessors  to  levy  upon  such  proportion 
of  the  annual  gross  receipts  of  street  railroad  corporation  as  the  length  of  its  line 
in  this  state  upon  any  street,  highway,  road,  lane,  or  other  public  place,  bears  to 

36.  Reinhart  v.  McDonald,  76  Fed.  403.  R-  A.   790,   affirmed  in  30  S.   Ct.   631,   177 

37.  Tax    on    rolling   stock    in    different  U.  S.  149,  44  L    Ed.  708. 
counties.-Pittsburgh      etc.,     R.      Co.    v.  „„f  „^,^/„L°Tn^r,=J/°?°"TT"'^^'^^  *,' 
Backus,   154  U.   S.  421,   38  L.   Ed.   1031,   14  ?tn/r^Pn?n?    /;,"«"=  '^T ^5'°"  T^"^ 
S.   Ct.   1114;   Indianapolis,   etc.,   R.   Co.   v.  ^'"%^°-W^°S,  '    ^  ^'   ^^   ^-    ^-   ^*'*'   ^^ 
Backus,    154   U.    S.   438,   38   L.    Ed.   1040,   14  ^™-    ^^j^^P;   ^l\ 

S.  Ct.  ill4,  affirming  Pittsburgh,  etc.,  R.  .."-J^/^  °"  %°^^  T T^'.-Vermont 
Co.  ..  Backus,  133  Ind    625,  33  N.  E.  433.       ^'c.,   R.^Co^^..   Verm^ont   Cen^t.   R.   Co.,^^6^ 

38.  Leased  cars.--Hall  v.  American  Re-  following  Fargo  v.  Michigan,  121  U.  S 
fngerator    Trans.    Co.,    24    Colo.    291,    51       330^  30  L.  Ed.  888,  7  S.  Ct    857 

Pac.  421,  65  Am.  St.  Rep.  323.  42.  Payment  of  bonus  to  state.— Balti- 

39.  Union  Refrigerator  Trans.  Co.  more,  etc.,  R.  Co.  v.  Maryland  (U.  S.) 
V.  Lynch,  55  Pac.  639,  18  Utah  378,  48  L.       31   Wall.   456,   32   L.   Ed.   678. 
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the  length  of  its  whole  line,  is  not  levied  on  the  gross  receipts  of  the  corporation, 
nor  on  the  business  of  the  corporation,  but  is  merely  an  excise  tax  on  the  fran- 
chises of  the  corporation,  viz,  the  franchise  to  exist  and  the  franchise  to  occupy 
the  streets,  which  is  measured  in  part  by  the  gross  receipts,  and  therefore  such 
franchise  tax  is  not  a  regulation  of  interstate  commerce,  and  the  act  under  which 
it  is  levied  is  not  in  conflict  with  the  clause  of  the  constitution  of  the  United 
States  giving  to  congress  power  to  regulate  commerce  among  the  several  states.*^ 
Since  no  one  may  use  the  streets  of  a  city  for  railroad  purposes,  except  by  virtue 
of  a  franchise  from  the  state,  a  franchise  so  granted  is  property,  and  can  not  be 
revoked,  except  for  cause,  unless  the  right  of  revocation  is  reserved  in  the  grant, 
and  is  subject  to  taxation  as  other  property,  notwithstanding  the  owner  is  en- 
gaged in  interstate  commerce.** 

§  3961.  Tax  on  Express  Companies. — An  express  company  engaged  in 
transportation  from  one  state  to  another  is  engaged  in  interstate  commerce,  and 
no  territory  or  state  can  impose  upon  it  any  conditions,  by  way  of  license,  or 
otherwise,  to  engage  in  this  commerce  by  passing  through  its  limits;  but  such 
company  will  have  no  right  to  do  a  mere  local  business  within  a  state  or  terri- 
tory without  complying  with  the  territorial  or  state  law.*^ 

A  tax  upon  the  property  within  the  state  of  an  express  company  engaged 
in  interstate  commerce,  based  upon  its  gross  earnings  within  the  state  on  inter- 
state shipments,*®  or  the  taxable  value  of  which  is  determined  with  reference  to 
the  whole  capital  of,  the  company,*'^  is  not  an  unconstitutional  interference  with 
interstate  commerce. 

As  Prerequisite  to  Engaging  in  Business. — ^A  person  engaged  in  conduct- 
ing an  interstate  express  can  not  be  required  by  the  state  or  municipal  authorities 
to  take  out  a  local  license  as  a  prerequisite  to  conducting  his  interstate  business 
within  the  state  or  municipality.*®  An  ordinance  of  a  city,  requiring  an  express 
company  doing  a  local  and  interstate  business  to  pay  a  license  fee,  and  declaring 
it  unlawful  for  such  company  to  transact  any  business  in  such  city  until  such  fee 
is  paid,  is  unconstitutional,  as  an  unlawful  exaction  on  interstate  commerce.** 

An  ordinance  imposing  a  license  tax  on  every  express  company  having  an 
office  in  a  certain  city  and  state,  and  there  receiving  goods  and  forwarding  them 
to  points  in  that  state,  or  receiving  goods  in  that  state,  or  receiving  goods  in  that 
state  and  delivering  them  in  that  city,  is  repugnant  to  the  interstate  commerce 
law,  and  void.'"  But  the  ordinance  of  the  city  of  Mobile  requiring  payment 
for  a  license  by  an  express  company,  to  transact  in  that  city  a  business  extending 
beyond  the  limits  of  the  state,  is  not  repugnant  to  the  provision  of  the  United 
States  constitution  vesting  in  congress  the  power  to  regulate  commerce  among 

43.  Tax  on  street  railroads. — Phillips-  companies  for  transporting  one  or  more 
burg  Horse  Car  R.  Co.  v.  State  Board,  82  packages  between  points  within  the  state, 
N.  J.  L.  49,  81  Atl.  1121.  the   amount   of   such   tax  being   regulated 

44.  Hudson,  etc.,  R.  Co.  v.  State  Board,  by  the  length,  of  the  company's  lines,  is, 
96  N.  E.  435,  203  N.  Y.  119,  reversing  or-  in  effect,  a  tax  on  interstate  business,  and 
ders  126  N.  Y.  S.  1063  and  127  N.  Y.  S.  is  unconstitutional.  United  States  Exp. 
918,   143  App.   Div.  26.  Co.  v.  Allen,  39  Fed.  712. 

45.  Express  companies. — Wells,  Fargo  46.  State  v.  United  States  Exp.  Co.,  114 
&  Co.  V.  Northern  Pac.  R.  Co.,  23  Fed.  Minn.  346,  131  N.  W.  489,  37  E.  R.  A.,  N. 
469,   10   Sawy.   441.                                                         S.,    1127. 

Act   Tenn.   March   29,   1887,   imposing  a  47.    Sanford   v.   Poe,   17   S.    Ct.   305,   165 

license  tax  upon  express  companies,  is  un-  U.  S.  194,  41  L.  Ed.  683,  affirming  decree 

constitutional,    as    invading   the    exclusive  69  Fed.  546,  16  C.  C.  A.  305,  60  E.  R.  A. 

power   of   congress   to   regulate   interstate  641. 

commerce,  as  against  an  express  company  48.  As  prerequisite  to  engaging  in  busi- 

engaged      in       interstate       transportation.  ness. — Barrett  v.  New  York,  189  Fed.  268. 

United  States  Exp.   Co.  v.  Allen,  39  Fed.  49.    Southern    Exp.    Co.    v.    Ensley,    116 

712.  Fed.  756. 

Act  Tenn.  April  8,  1889,  providing  that  50.  City  license. — Webster  v.  Bell,  15  C. 

a    license    tax    shall   be    paid    by    express  C.  A    360,  68  Fed.  183. 
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the  several  states.^^  Neither  is  it  a  tax  "to  regulate  commerce,"  which  is  pro- 
hibited to  the  states.  To  regulate  commerce  is  to  prescribe  a  rule  in  which  it  is  to 
be  governed.  The  express  company  can  conduct  its  business  as  it  pleases,  and 
charge  what  rate  of  fees  for  transportation  it  pleases.  Express  companies  are 
common  carriers,  and  this  ordinance  does  not  interfere  with  their  duties  as  such 
in  the  slightest.    It  is  simply  a  tax  for  a  license  to  do  business  in  Mobile.^^ 

Tax  on  Business  and  Occupation. — An  occupation  tax  imposed  on  express 
companies  under  an  ordinance  expressly  providing  that  it  shall  only  apply  to  do- 
mestic business  and  not  to  interstate,  is  not  a  regulation  of  interstate  commerce.^^ 
It  is  not  an  objection  to  an  occupation  tax  on  an  express  company  on  business 
done  in  the  state  that  much  the  larger  part  of  its  business  is  interstate.^*  An 
express  company  transacting  interstate  and  intrastate  business  is  not  liable  for 
an  occupation  tax,  imposing  such  a  tax  on  "any  carrier"  transmitting  goods 
"from  one  place  to  another,"  since  the  statute,  not  making  any  discrimination  be- 
tween local  and  interstate  business,  contravenes  the  federal  constitution,  giving 
congress  sole  power  to  regulate  interstate  commerce.^^  An  occupation  tax  may  be 
imposed  on  an  express  company  on  intrastate  business,  though  in  carrying  pack- 
ages from  one  point  to  another  within  the  state  it  passes  for  a  short  distance 
through  another  state.^* 


51.  The  ordinance  of  the  city  of  Mo- 
bile passed  March  2,  18€6,  providing  that 
every  express  or  railroad  company  doin'? 
business  within  the  city,  and  whose  busi- 
ness extends  beyond  the  state,  must  pay 
a  license  fee,  under  penalty,  etc.,  does  not 
conflict  with  the  constitution  of  the 
United  States.  Osborne  v.  Mobile,  44 
Ala.  493. 

The  city  ordinance  of  Mobile  of  1866 
requiring  any  express  company  whose  busi- 
ness extends  out  of  the  state  to  pay  an 
annual  license  of  $500,  "if  within  the  lim- 
its of  the  state,  $100,"  and  "if  within  the 
limits  of  the  city  of  Mobile,  $50,"  is  con- 
stitutional and  valid.  Southern  Exp.  Co. 
V.  Ivlobile,  49  Ala.  404. 

52.  Osborne  v.  Mobile,  44  Ala.  493. 

53.  Occupation  tax. — Leavenworth  v. 
Ewing,  80  Kan.  58,   101  Pac.  664. 

The  act  of  Michigan  approved  March 
27,  1867,  regulating  express  companies  and 
requiring  the  payment  of  a  specific  state 
tax  of  one  per  cent  on  the  gross  amount 
of  current  business  in  this  state,  is  not 
in  conflict  with  the  federal  constitution, 
giving  to  congress  the  power  to  regulate 
commerce  among  the  several  states.  Wal- 
cott  V.   People,   17   Mich.   68. 

The  act  of  the  Kentucky  legislature  pro- 
viding that  express  companies  within  the 
state  shall  pay  a  license  tax  of  $500  to 
$1,000  per  annum,  according  as  the  lines 
over  which  they  operate  are  less  or  more 
than  100  miles  in  length,  is  void,  as  a 
regulation  of  interstate  commerce,  within 
the  inhibition  of  the  constitution  of  the 
United  States  in  that  it  seeks  to  lay  a 
burden  upon  the  business  of  such  com- 
panies, rather  than  upon  their  property. 
Commonwealth  v.  Smith,  93  Ky.  38,  13 
Ky.  L.  Rep.  363,  17  S.  W.  187,  36  Am. 
St.  Rep.  578. 

54.  Leavenworth  v.  Ewing,  80  Kan.  58, 
101  Pac.  664. 


"The  result  of  the  authorities  is  that  a 
rate  on  a  continuous  carriage  from  point 
to  point  within  the  state  is  to  be  regarded 
as  a  unit,  and  when  it  is  applied  to  a  ship- 
ment which  passes  through  more  than 
one  state  it  takes  on  an  interstate  char- 
acter and  is  beyond  the  regulation  of 
the  state;  but  a  different  rule  obtains 
in  the  matter  of  taxation.  The  state 
may  properly  tax  the  property  located 
within  its  borders  of  a  corporation  doing 
an  interstate  business,  and  may  also  tax 
that  part  of  the  business  of  such  corpora- 
tion doing  an  interstate  business,  and  may 
also  tax  that  part  of  the  business  of  such 
corporation  which  is  done  within  the 
state.  The  extent  of  the  state  business  is 
of  little  consequence.  The  domestic  busi- 
ness may  be  inconsiderable,  and,  if  a 
small  but  definite  part  of  the  business  is 
domestic,  the  company  transacting  it  can 
not  escape  paying  the  state  tax  on  that 
part.  State  v.  Telegraph  Co.,  75  Kan. 
609,  90  Pac.  399;  Kehrer  v.  Stewart,  197 
U.  S.  60,  49  L.  Ed.  663,  35  S.  Ct.  403. 
The  appellant  argues  that  as  the  tangi- 
ble property  of  the  express  company  is 
subject  to  taxation  it  is  unjust  to  impose 
the  additional  tax  on  its  business;  but 
all  know  that  express  companies  have  but 
little  tangible  property  subject  to  taxa- 
tion, and  the  practical  methods  by  which 
such  companies  can  be  afforded  an  op- 
portunity to  contribute  their  just  share 
of  the  public  burdens  and  pay  for  the 
protection  which  the  public  gives  is 
through  excise  taxes  or  license  taxes  on 
their  business.  Pacific  Exp.  Co.  v.  Sei- 
bert,  143  U.  S.  339,  35  L.  Ed.  1035,  13  S. 
Ct.  350."  Leavenworth  v.  Ewing,  80 
Kan.  58,  101  Pac.  664. 

55.  State  V.  Northern  Pac.  Exp.  Co., 
71  Pac.  404,  37  Mont.  419,  94  Am.  St. 
Rep.   834. 

56.  Leavenworth  v.  Ewing,  80  Kan.  58, 
101   Pac.   664. 
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Tax  on  Gross  Receipts. — A  state  has  no  power  to  impose  a  tax  upon  the 
receipts  of  a  foreign  express  company  for  the  transportation  of  merchandise  re- 
ceived out  of  the  state  and  delivered  out  of  the  state,  and  simply  carried  through 
the  state,  as  the  law  imposing  such  a  tax  is  an  interference  on  the  part  of  the 
state  with  the  power  of  congress  to  regulate  interstate  commerce.^''  Act  Mis- 
souri May  16,  1889,  which  imposes  on  companies  carrying  goods  "by  express,  on 
contract  with  any  railroad  or  steamboat  company,"  a  tax  on  their  "receipts  for 
business  done  within  this  state,"  is  not  an  interference  with  interstate  com- 
merce.^* The  provision  of  the  United  States  constitution  that  congress  alone 
shall  have  power  to  regulate  commerce  with  foreign  nations  and  among  the  sev- 
eral states  is  not  violated  by  a  tax  levied  by  the  state  upon  the  gross  receipts  of 
an  express  company  whose  business  consists  in  receiving  goods  to  be  transported 
to  points  outside  the  state,  to  which  its  line  does  not  extend.^® 

Tax  on  Intangible  Property. — A  state  statute  imposing  an  alleged  franchise 
tax  on  corporations  which,  in  effect,  is  not  a  franchise  tax,  but  a  tax  on  the  in- 
tangible property  of  the  corporation  not  otherwise  taxed,  is  not  unconstitutional 
in  its  application  to  an  interstate  express  company  as  an  unwarrantable  interfer- 
ence with  interstate  commerce.*"  A  state  law,  taxing  the  intangible  property  of 
express  companies  in  proportion  to  mileage  in  the  state,  as  compared  with  total 
mileage,  is  not  an  interference  with  interstate  commerce.*  ^ 

Tax  on  Express  Wagons. — New  York  city  ordinances,  regulating  express 
wagons  using  the  streets  of  the  city,  requiring  that  they  be  licensed  and  marked 
with  the  word  "express"  and  with  their  official  numbers,  that  they  be  regularly 
inspected  and  pay  a  license  fee  of  five  dollars  for  each  wagon,  that  the  drivers 
shall  also  be  licensed  and  pay  a  license  fee  of  fifty  cents,  were  reasonable  and  ap- 


57.  Tax  on  gross  receipts. — Indiana  v. 
American  Exp.  Co.,  7  Biss.  327,  Fed.  Cas. 
No.  7,021. 

Tiie  earnings  of  nonresident  express 
company  carrying  goods  between  two 
points  within  the  state  over  route  inci- 
dentally traversing  portion  of  another 
state,  derived  from  carriage  within  the 
state,  held  within  the  gross  receipts  upon 
which  tax  under  Rev.  Laws  Minn.  1905, 
§§  794-1038,  is  based,  without  burdening 
interstate  commerce.  United  States  Exp. 
Co.  V.  Minnesota,  33  S.  Ct.  311,  223  U. 
S.  335,  56  L.  Ed.  459,  affirming  judgment 
State  V.  United  States  Exp.  Co.,  131  N. 
W.  489,  114  Minn.  346,  37  L.  R.  A.,  N. 
S.,   1127. 

Including  in  gross  receipts  of  nonresi- 
dent express  company  under  Rev.  Laws 
Minn.  1905,  §§  794-1038,  earnings  from  in- 
terstate shipments,  where  transportation 
was  performed  wholly  within  the  state, 
held  not  an  unconstitutional  burden  on 
interstate  commerce.  United  States  Exp. 
Co.  V.  Minnesota,  323  U.  S.  335,  56  L. 
Ed.  459,  32  S.  Ct.  211,  affirming  judg- 
ment, State  V.  United  States  Exp.  Co., 
114  Minn.  346,  131  N.  W.  489,  37  L.  R. 
A.,   N.   S.,   1127. 

A  nonresident  express  company,  whose 
receipts  are  largely  derived  from  inter- 
state commerce  and  investments  in  bonds 
and  lands  outside  the  state,  held  not  sub- 
ject to  the  gross  revenue  tax  exacted  by 
Laws  Okl.  1910,  c.  44.  Meyer  v.  Wells, 
Fargo  &  Co.,  32  S.  Ct.  218,  223  U.  S. 
298,    56    L.    Ed.    445. 


58.  Pacific  Exp.  Co.  v.  Seibert,  143  U. 
S.   339,   35   L.    Ed.   1035,   12  S.    Ct.  350. 

Act  Missouri  May  16,  1889,  which  im- 
poses on  companies  carrying  goods,  "by 
express,  on  contract  with  any  railroad  or 
steamboat  company,"  a  tax  on  their  "re- 
ceipts for  business  done  within  this  state," 
is  not  an  interference  with  interstate  com- 
merce. Pacific  Exp.  Co.  v.  Seibert,  44 
Fed.   310. 

59.  American  Union  Exp.  Co.  v.  St. 
Joseph,  66  Mo.  675,  37  Am.   Rep.  382. 

The  act  of  December,  1866,  imposing 
a  tax  on  the  gross  receipts  of  express 
companies,  is  not  in  contravention  of  the 
constitution  of  the  state  or  of  the  United 
States,  as  regulating  the  "commerce 
among  the  states,"  or  imposing  a  duty 
on  "imports  and  exports."  Southern 
Exp.  Co.  V.  Hood  (S.  C),  15  Rich.  L. 
66,    94   Am.    Dec.    141. 

Laws  1891,  c.  14,  §§  65,  66,  providing 
for  the  taxation  of  the  property  of  ex- 
press companies,  are  not  unconstitutional 
because  they  enable  the  board  of  assess- 
ment and  equalization,  in  valuing  their 
property,  to  take  into  consideration  their 
gross  earnings  from  contracts  made  with 
railroad  companies  extending  to  points 
without  the  state.  American  Exp.  Co.  v. 
State  Board,  3  S.  Dak.  388,  53  N.  W.  193. 

60.  Tax  on  intangible  property.'— Coul- 
ter V.  Weir,  63  C.  C.  A.  439,  127  Fed.  897. 

61.  Tax  on  mileage  basis. — Weir  v. 
Norman,  166  U.  S.  171,  41  L.  Ed.  960,  17 
S.  Ct.  537. 
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plicable  to  delivery  wagons  of  express  companies  engaged  in  interstate  com- 
merce.^^ 

Company  Engaged  in  Both  Interstate  and  Intrastate  Commerce. — The 

Mississippi  act  imposing  a  tax  on  express  companies  doing  business  in  the  state 
is  void  as  to  all  interstate  transportation,  but  valid  as  to  all  business  to  be  ex- 
clusively performed  within  the  state.  A  levy  of  a  tax  on  a  company  being  both 
a  local  and  interstate  business  will  be  enjoined  until  a  separation  between  the  two 
kinds  of  business  can  be  made.®*  An  express  company  is  not  relieved  from  a 
license  tax  imposed  with  reference  to  intrastate  business  because  also  engaged  in 
interstate  business.®* 

Company  Engaged  Solely  in  Intrastate  Commerce. — A  license  or  privi- 
lege tax  imposed  by  a  state  on  the  business  of  an  express  company  engaged  solely 
in  interstate  commerce,  where  there  is  no  intention  by  this  means  to  obstruct  or 
prohibit  the  business,  is  not  invalid. ^^  A  statute  which  in  effect  imposes  a  license 
tax  on  express  companies  doing  any  local  business,  but  none  on  those  doing  inter- 
state business  only,  is  not  void  as  regulating  interstate  commerce.®® 

Where  Route  Extends  Short  Distance  Out  of  State. — Annual  privilege 
tax  levied  by  city  on  business  of  express  company^  excluding  interstate  business, 
is  not  invalid  because  transportation  is  over  a  route  for  a  short  distance  passing 
out  of  the  state.®''^ 

§  3962.  Tax  on  Sleeping  Cars. — A  state  statute  imposing  what  was 
called  a  privilege  tax  upon  every  sleeping  car  or  coach,  run  or  used  upon  a  rail- 
road in  that  state,  not  owned  by  the  railroad  company  so  running  or  using  it,  is 
held  to  affect  a  matter  national  in  its  character,  requiring  uniformity  of  regula- 
tion, and  therefore  to  be  invalid,  though  not  in  conflict  with  any  regulation  pre- 
scribed by  congress.®* 


62.  Tax  on  express  wagons. — Barrett  v. 
New  York,  189  Fed.  268. 

63.  Engaged  in  both  interstate  and  in- 
trastate commerce. — United  States  Exp. 
Co.  V.  Hemmingway,  39  Fed.  60. 

Act  Mississippi,  imposing  a  tax  on  ex- 
press companies  doing  business  in  the 
state,  is  void  as  to  all  interstate  transpor- 
tation, being  in  violation  of  the  constitu- 
tion, art.  1,  §  8,  par.  3,  exclusively  confid- 
ing regulation  of  interstate  commerce  to 
congress,  but  valid  as  to  all  business  to 
be  exclusively  performed  within  the 
state.  United  States  Exp.  Co.  v.  Hem- 
mingway, 39  Fed.  60. 

64.  Hardee  V.  Brown,  56  Fla.  377,  47 
So.  834. 

65.  Engaged  solely  in  intrastate  com- 
merce.— Memphis,  etc.,  R.  Co.  v.  Nolan, 
14  Fed.  533;  S.  C,  37  Alb.  L.  J.  217,  4 
Ky.  L.   Rep.  840. 

66.  Osborne  v.  Florida,  17  S.  Ct.  214, 
164  U.  S.  650,  41  L.  Ed.  586;  United  States 
Exp.    Co.    V.    Hemmingway,    39    Fed.    60. 

67.  Where  route  extends  short  distance 
out  of  state. — Ewing  v.  Leavenworth,  33 
S.  Ct.  157,  336  U.  S.  464,  57  L.  Ed.  303, 
affirming  judgment,  101  Fac.  664,  80 
Kan.   58. 

68.  Tax  on  sleeping  cars. — Pickard  v. 
Pullman  Southern  Car  Co.,  117  U.  S.  34, 
29  L.  Ed.  785,  6  S.  Ct.  635,  confirmed  and 
applied  in  Tennessee  v.  Pullman  South- 
ern Car  Co.,  117  U.  S.  51,  29  L.  Ed.  791, 
6  S.   Ct.   643. 

Where    a    state    statute    imposes    a   tax 


of  $500  per  cent  on  sleeping  car  compa- 
nies doing  both  interstate  and  intrastate 
business,  and  makes  no  distinction  be- 
tween the  two,  such  statute  is  an  infringe- 
ment upon  interstate  commerce  and  is 
therefore  unconstitutional  and  void.  Al- 
len V.  Pullman's  Palace  Car  Co.,  191  U. 
S.  171,  48  L.  Ed.  134,  34  S.  Ct.  39.  See, 
also,  Pickard  v.  Pullman  Southern  Car 
Co.,  117  U.  S.  34,  29  L.  Ed.  785,  6  S.  Ct. 
635;  Fargo  v.  Michigan,  131  U.  S.  230,  30 
L.  Ed.  888,  7  S.  Ct.  857;  Wabash,  etc.,  R. 
Co.  V.  Illinois,  118  U.  S.  557,  30  L.  Ed. 
244,  7   S.   Ct.   4. 

Act  Tennessee  March  16,  1877,  ,§  6 
(Laws  1877,  c.  16,  p.  36),  imposing  a  priv- 
ilege tax  upon  sleeping  cars  owned  by  a 
foreign  corporation,  and  leased  to  a  Ten- 
nessee railroad  corporation,  which  re- 
ceived the  transit  fare,  while  the  fee  for 
sleeping  accommodation  was  paid  to  the 
owner,  and  used  for  the  transportation  of 
passengers  into  or  out  of  or  across  the 
state,  is  void,  as  an  interference  with  in- 
terstate commerce.  Pickard  v.  Pullman 
Southern  Car  Co.,  117  U.  S.  34,  29  L.  Ed. 
785,  6  S.  Ct.  635;  Tennessee  w,  Pullman 
Southern  Car  Co.,  117  U.  S.  51,  29  L. 
Ed.  791,  6  S.  Ct.  643. 

The  legislature  of  Tennessee  has  no 
power  to  impose  upon  the  Pullman  South- 
ern Car  Company  a  privilege  tax  of  $75 
per  annum  for  running  or  using  sleeping 
cars  in  the  transportation  of  interstate 
passengers,  notwithstanding  such  cars 
may  enter  or  cross  the  territory  of  that 
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Engaged  in  Both  Interstate  and  Intrastate  Commerce. — Taxes  exacted 
from  a  sleeping  car  company  engaged  in  both  interstate  and  intrastate  traffic,  un- 
der a  state  statute  imposing  an  annual  tax  upon  sleeping  car  companies  doing 
business  in  the  state,  which  makes  no  distinction  between  cars  used  in  interstate 
traffic  or  in  traffic  wholly  within  the  borders  of  the  state,  are  void  as  an  attempt 
by  the  state  to  impose  a  burden  upon  interstate  commerce. ^^ 

Engaged  in  Intrastate  Commerce  Only. — The  privilege  tax  imposed  on 
sleeping  and  palace  car  companies  carrying  passengers  from  one  point  to  another 
within  the  state,  can  not  be  deemed  an  unconstitutional  regulation  of  commerce, 
because  of  the  declaration  in  the  constitution  of  the  state,  that  sleeping  car 
companies  are  common  carriers  and  subject  to  liability  as  such,  where  such  pro- 
vision is  regarded  by  the  state  courts  as  imposing  no  obligation  on  the  company  to 
transport  local  passengers.'^" 

Where  Local  Passengers  Carried. — An  annual  tax  imposed  by  a  state  stat- 
ute upon  sleeping  car  companies  which  carry  one  or  more  local  passengers  on 
cars  operating  within  the  state  is  not  void  as  a  burden  on  interstate  commerce, 
where  the  company  is  free  to  decline  all  local  business  if  it  sees  Hf^ 

Tax  on  Capital  Stock. — Since  a  state  has  the  right  to  tax  personal  property 
within  its  jurisdiction,  even  though  it  is  employed  in  interstate  commerce,  a  state 
tax  on  such  proportion  of  the  whole  capital  stock  of  a  foreign  sleeping  car  com- 
pany as  the  number  of  miles  over  which  its  cars  are  operated  within  the  state 
bears  to  the  whole  number  of  miles  over  which  its  cars  are  operated,  is  valid  and 
constitutional,  though  such  cars  run  into,  through,  and  out  of  the  state.''^ 

Tax  on  Gross  Receipts. — The  Indiana  statute  which  provides  that  every 
sleeping  car  company  doing  business  in  the  state  shall  report  to  the  auditor  the 
gross  amount  of  all  its  receipts  for  fares  earned  in  business  done  in  the  state  for 
the  preceding  year,  and  shall  pay  into  the  state  treasury  two  dollars  on  every  one 
hundred  dollars  of  such  receipts,  is  invalid.''^ 

Tax  on  Value  of  Average  Number  of  Cars  Placed  in  Eailroad  Yard. — 
Under  a  statute  of  Kentucky  authorizing  a  city  to  make  an  annual  assessment  of 
all  personal  property  within  the  corporate  limits  subject  to  taxation  for  state 
purposes,  and  providing  that  all  personal  estate  within  the  state  shall  be  subject 
to  taxation,  unless  exempted,  a  city  may  impose  a  tax  on  sleeping  cars  of  a  for- 
eign corporation  engaged  in  interstate  commerce  to  the  extent  of  the  value  of  the 

state.     Pullman  Southern  Car  Co.  v.  No-  U.    S.   36,    35    L.    Ed.    621,    11   S.    Ct.   883, 

Ian,  22  Fed.  276.  affirming     Pullman's    Palace    Car     Co.    v. 

Act  1877,   c.   16,  §  6,   declaring  the  run-  Commonwealth,  No.  2,  107  Pa.  156. 

ning   of   sleeping   cars   not   owned  by  the  Act  June  7,  1879,  imposing  a  tax  on  the 

railroad  upon  which  they  are  used  to  be  gross     receipts     of    foreign     corporations, 

a  privilege,   and   imposing  a  tax  thereon,  held   not  an   unconstitutional  interference 

is    constitutional;    and   this,    although    the  with    the    congressional   jurisdiction    over 

owner   is   a   foreign   corporation,   and   the  interstate   commerce,   though   the  receipts 

cars  are  used  for   the   accommodation   of  were  partly  derived  from  passengers  trav- 

passengers    traveling    through   the    state.  eling  in  cars  of  such  corporations  passing 

Pullman    Southern    Car    Co.    v.    Gaines,    3  into,  through,  and  out  of  the  state.     PuU- 

Tenn.   Ch.  587.  man's   Palace   Car  Co.  v.   Commonwealth, 

69.  Engaged  in  both  interstate  and  in-  No.  1,  107  Pa.  148. 

trastate    commerce. — Allen    v.    Pullman's  73.     Tax    on    gross    receipts. — State    v. 

Palace   Car   Co.,   24   S.   Ct.   39,    191   U.    S.  Woodruff,   etc..    Coach   Co.,   114   Ind.   155, 

171,   48   L.    Ed.    134.  15   N.    E.   814. 

70.  Engaged  in  intrastate  commerce  Section  87  of  the  act  of  the  legislature 
only. — Judgment,  Pullman  Palace  Car  Co.  of  Indiana  of  March  29,  1881,  entitled  "An 
V.  Adams,  30  So.  757,  78  Miss.  814,  84  act  concerning  taxation,"  imposing  a  cer- 
Am.  St.  Rep.  647,  affirmed  in  23  S.  Ct.  tain  proportionate  tax  according  to  dis- 
494,  189  U.  S.  420,  47  E.  Ed.  877.  tance  traveled  in  Indiana  on  the  gross  re- 

71.  Where  local  passengers  carried. —  ceipts  of  foreign  sleeping  car  companies 
Allen  V.  Pullman's  Palace  Car  Co.,  24  S.  conveying  passengers  to,  from,  and 
Ct.  39,  191  U.  S.  171,  48  L.  Ed.  134.  through    Indiana,    is    unconstitutional,    as 

72.  Tax  on  capital  stock. — Pullman's  being  in  conflict  with  article  1,  §  8,  of 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  the  constitution  of  the  United  States.  In- 
S.  18.  35  L.  Ed.  613,  11  S.  Ct.  876;  Pull-  diana  v.  Pullman  Palace  Car  Co.,  11  Biss. 
man's    Palace    Car    Co.   v.    Hayward,    141  561,  16  Fed.  193. 
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average  number  of  cars  daily  placed  in  railroad  yards  in  the  city  for  the  purpose 
of  preparing  them  for  train  service.''* 

Charter  Fee. — A  foreign  sleeping  car  company  can  not  be  restrained  from 
doing  local  business  in  the  state  because  of  its  refusal  to  pay  the  "charter  fee"  of 
a  given  per  cent  of  its  entire  capital  stock,  imposed  by  a  state  statute  for  the 
benefit  of  its  permanent  school  fund,  as  a  condition  of  doing  such  business,  since 
such  requirement  amounts  to  a  burden  or  tax  on  the  company's  interstate  busi- 
ness and  on  its  property  located  and  used  outside  the  state.'^^ 

§  3963.  Tax  on  Refrigerator  Cars. — A  state  may  constitutionally  tax  re- 
frigerator cars  used  on  railroads  of  the  state,  and  required  in  their  business, 
though  owned  by  a  corporation  of  another  state,  which  furnishes  them  for  the 
transporation  of  perishable  products,  as  required  by  a  shipper  or  railroad  com- 
pany for  a  particular  shipment  or  trip — being  paid  by  the  railroad  company  on  a 
mileage  basis — and  though  such  cars  are  used  within  the  state  entirely  in  carrying 
on  interstate  commerce;  and  such  tax  may  properly  be  fixed  upon  the  value  of 
the  average  number  of  cars  employed  within  the  state.'''®  The  state  may  tax  the 
average  number  of  refrigerator  cars  used  by  railroads  within  the  state,  but  owned 
by  a  foreign  corporation  which  has  no  office  or  place  of  business  within  the  state, 
and  employed  as  vehicles  of  transportation  in  the  interchange  of  interstate  com- 
merce.'''' 

§§  3964-3972.  Tax  on  Ships— §  3964.  In  General.— The  levying 
of  a  tax  upon  vessels  or  other  watercraft  or  the  exaction  of  a  license  fee  by  the 
state  within  which  the  property  subject  to  the  exaction  has  its  situs,  is  not  a  regu- 
lation of  commerce  within  the  meaning  of  the  constitution  of  the  United  States.''^ 
A  state  law  which  includes  steamboats  in  the  property  made  taxable  is  not  nec- 
essarily in  violation  of  the  provision  of  the  United  States  relative  to  the  regula- 
tion of  commerce.'^®  Where  a  city  is  authorized  by  law  to  assess,  levy,  and  col- 
lect an  annual  tax  for  the  use  of  the  city  on  personal  property,  not  to  exceed  a 
certain  per  cent  of  the  assessed  valuation  thereof,  an  annual  tax  on  steamboats 
having  that  city  as  their  home  port,  and  based  on  their  valuation,  is  not  in  vio- 
lation of  the  constitution  of  the  United  States,  declaring  that  congress  shall  have 
power  to  regulate  commerce  with  foreign  nations  and  among  the  several  states. *•> 

To  Defray  Expense  of  Quarantine. — The  expense  of  quarantine  regula- 
tions can  not  be  raised  by  a  tax  on  foreign-owned  ships  engaged  in  interstate  or 
international  commerce.^i 

To  Defray  Hospital  Expenses. — State  statutes  requiring  from  the  masters 
of  vessels  engaged  in  the  foreign  and  coasting  trade  the  payment  of  a  sum  of 
money  for  hospital  purposes,  for  each  of  the  officers  and  crew  of  such  vessel,  are 

74.  Tax  on  value  of  average  number  of  254;  Wiggins  Ferry  Co.  v.  East  St.  Louis, 
cars  placed  in  railroad  yard. — Covington  107  U.  S.  365,  27  L.  Ed.  419,  2  S.  Ct.  357; 
V.  Pullman  Co.,  121  Ky.  218,  89  S.  W.  116,  Moran  v.  New  Orleans,  112  U.  S.  69,  28 
38   Ky.   L.  Rep.   199.  L.    Ed.   653,    5    S.    Ct.    38;    State   Tonnage 

75.  Charter  fee. — Judgment,  Coleman  v.  Tax  Cases  (U.  S.),  12  Wall.  204,  30  L. 
Pullman  Co.,  75  Kan.  664,  90  Pac.  319,  re-  Ed.  370;  Nathan  v.  Louisiana  (U.  S.)  8 
versed  in  216  U.  S.  56,  30  S.  Ct.  332.  How.     73,      12      L.      Ed.      993;      Glouc'es- 

76.  Tax  on  refrigerator  cars. — Hall  v.  ter  Ferry  Co.  v.  Pennsylvania,  114  U.  S. 
American  Refrigerator  Trans.  Co.,  51  Pac.  196,  29  L.  Ed.  158,  5  S.  Ct.  826;  Gibbons 
431,  24  Colo.  391,  65  Am.  St.  Rep.  333;  v.  Ogden  (U.  S.),  9  Wheat.  1,  6  L  Ed. 
S.  C,  19  S.  Ct.  599,  174  U.  S.  70,  43  L.  23;  Passenger  Cases  (U.  S.),  7  How.  283, 
Ed.  899.  12  L.   Ed.  702;  Louisville,  etc.,  Ferry   Co. 

77.  Judgment,  55  Pac.  639,  18  Utah  378,  v.  Kentucky,  188  U.  S.  385,  47  L.  Ed.  513, 
48  L.  R.  A.  790,  affirmed  in  Union  Refrig-  23  S.  Ct.  463. 

erator  Trans.  Co.  v.  Lynch,  20  S.  Ct.  631,  79.    Perry  v.  Torrence,  8  O.  521,  32  Am. 

177  U.   S.  149,  44  L.  Ed.  708.  Dec.  725. 

78.  Tax  on  ships. — Transportation  Co.  80.  Wheeling,  etc.,  Transp.  Co.  v. 
V.  Wheeling,  99  U.  S.  373,  35  L.  Ed.  413;  Wheeling,  9  W.  Va.  170,  37  Am.  Rep.  552. 
Morgan  v.  Parham  (U.  S.),  16  Wall.  471,  81.  To  defray  expense  of  quarantine. 
21  L.  Ed.  303;  Hays  v.  Pacific  Mail  Steam-  — Peete  v.  Morgan  (U.  S.),  19  Wall.  581, 
ship  Co.   (U.  S.),  17  How.  596,  15  L.   Ed.  23  L.   Ed.   201. 
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unconstitutional  and  void,  but  enactments  requiring  payment  from  shipmasters 
on  account  of  passengers  are  constitutional  and  valid.^^  ■ 

Company  Incorporated  in  State. — The  power  of  congress  to  regulate  com- 
merce either  with  foreign  countries  or  between  the  states  is  not  interfered  with 
by  the  assessment  of  a  steamship  company  incorporated  in  New  York  for  the 
transportation  of  passengers  and  freight  between  New  York  and  a  foreign  coun- 
try.83 

Wharf  Leased  in  State. — A  foreign  corporation,  whose  vessels,  while  en 
route  between  the  ports  of  two  different  states,  stop  at  a  port  of  a  third  state,  is 
not  liable  for  a  license  tax  at  that  port  because  it  there  leases  a  wharf  or  landing ; 
has  plant  and  machinery  for  the  taking  in  and  discharge  of  freight  and  passeuT 
gers;  engages  stevedores  and  longshoremen,  who  are  in  its  sole  employment;  has 
there  an  agent  and  subordinate  clerks,  an  office,  with  furniture,  books,  and  ap- 
pliances ;  and  keeps  a  bank  account  and  occasionally  purchases  supplies  there, 
since  all  such  operations  are  an  essential  and  integral  part  of  its  interstate  com- 
merce business.^* 

§  3965.  Tax  on  Gross  Eeceipts. — The  imposition  of  a  tax,  under  the  acts 
of  Pennsylvania,  of  March  20,  1877,  and  June  7,  1879,  upon  a  steamship  com- 
pany incorporated  under  the  laws  of  Pennsylvania,  upon  the  gross  receipts  of 
such  company,  derived  from  the  transportation  of  persons  and  property  by  sea 
between  different  states,  and  to  and  from 'foreign  countries,  is  an  invalid  regula- 
tion of  interstate  and  foreign  commerce. ^^  The  city  of  Mobile,  under  its  charter 
authority  to  tax  real  and  personal  property  within  the  city,  may  lawfully  assess 
a  steamboat  plying  on  the  Alabama  River,  though  it  is  registered  and  enrolled 
as  a  coasting  vessel  under  the  laws  of  the  United  States,  and  the  owner  of  the 
boat  is  a  citizen  of  another  state,  if  resident  in  Mobile  during  the  business  sea- 
son. That  the  boat  may  be  assessed  and  taxes  paid  in  the  state  of  which  the 
owner  is  a  citizen  is  immaterial.*® 

§  3966.  Tax  on  Interest  of  Citizen  in  Vessel. — The  state  has  a  right  to 
tax  a  citizen  and  resident  in  the  state  for  his  interest  in  vessels  which  navigate 
the  seas,  and  are  regularly  registered  and  licensed  as  American  vessels  under  the 
laws  of  congress.*''  A  municipal  tax  on  a  vessel  engaged  in  foreign  commerce, 
and  owned  by  a  citizen  of  the  municipality  levying  the  tax,  is  not  in  conflict  with 
the  United  States  constitution,  which  gives  to  congress  the  right  to  regulate  com- 
merce with  foreign  states.** 

§  3967.  Tax  on  Persons  Residing  on  Ships. — ^A  statute  requiring  pay- 
ment of  a  license  tax  by  a  person  residing  on  a  boat,  though  it  applies  to  the  Ohio 
and  Mississippi  Rivers,  is  not  an  interference  with  interstate  commerce.*® 

82.  To  defray  hospital  expenses. — Peo-  A  state  tax  on  the  gross  receipts  of  a 
pie  V.  Brooks   (N.  Y.),  4  Denio  469.                state  corporation  engaged  in  transporting 

83.  Company  incorporated  in  state. —  freight  and  passengers  between  this  and 
People  V.  Commissioners  of  Taxes  and  foreign  countries  held  not  within  the  con- 
Assessments   (N.  Y.),  48  Barb.  157.  stitutional  inhibition  as  to  the  regulation 

84.  Where  wharf  leased. — Clyde  Steam-  of  foreign  commerce.  Philadelphia,  etc., 
ship  Co.  V.  Charleston,  76  Fed.  46.  Steamship  Co.  v.  Commonwealth,  104  Pa. 

85.  Tax    on    gross    receipts. — Philadel-      109. 

phia,  etc.,  Steamship  Co.  v.  Pennsylvania,  37.   Xax  on  interest  of  citizen  in  vessel. 

133  U.  S.  326,  30  L.  Ed.  1300,  7  S.  Ct.  1118.  —Howard  v.  State  (Md.),  3  Gill  14. 

86.  Battle  v.  Mobile,  9  Ala.  334,  44  Am.  j^  -^  „^^  ^  regulation  of  commerce  for 
uec.  4d».                                  A       ■,.       u     t„-  the  state  to  tax  the  interests  of  a  citizen 

The    city   of   Mobile,   under  its   charter  ^   Maryland   in   vessels    engaged   in   for- 

authonty  to  tax  real  and  personal  prop-  ^j        commerce,   registered  at  the  proper 

erty  withm  the  city,  may  lawfully  assess  ^^«^^^,  ^^^^  in  the  state.    Gunther  v.  Bal- 

a  steamboat  plying  on  the  Alabama  River  ^j^          ^^  ^^    ^g^_ 

if  owned  by  citizens  of  the  state  resident  „„     A       .             n   1  •              ,,  tu-j    .„r, 

in  Mobile,  though  it  is  registered  and  en-  88.    Gunther  v.  Baltimore    55  Md.  457. 

rolled  as  a  coasting  vessel  under  the  laws  89.    Tax  on  persons  residing  on  ships. 

of  the   United   States.     Battle   v.   Mobile,  —Robertson   i^.    Commonwealth,    101   Ky. 

9  Ala.  334,  44  Am.  Dec.  438.  385-  40  S.  W.  920,  19  Ky.  L.  Rep.  443. 


3583  TAXATION.  §§  3968-3969 

§  3968.   Tax  on  Agents,    Pilots,  etc. — Tax    on   Agents. — The   Act    of 

Tennessee  of  1879,  providing  means  for  the  local  government  of  the  "taxing 
district,"  which  provides  that  steamboat  agents  other  than  the  proper  officers  of 
railroads  terminating  at  the  taxing  districts,  shall  pay  a  privilege  tax  is  not  a  reg- 
ulation of  commerce  between  the  states,  and  is  not  therefore  in  violation  of  the 
constitution  of  the  United  States.^" 

Tax  on  Pilots. — The  act  of  Indiana  "regulating  the  licensing  of  pilots  at  the 
falls  of  the  Ohio  river"  provides  that  the  governor  shall  appoint  the  pilots,  who 
shall  execute  bonds,  etc.,  conditioned,  etc.,  and  that  any  owner  or  navigator  of 
a  boat  ascending  or  descending  the  river  may  navigate  said  falls  at  his  own  risk. 
The  law  is  valid,  at  least  so  far  as  commercial  intercourse  may  be  carried  on  be- 
tween the  parts  of  the  state  named  in  said  act  by  citizens  of  the  state,  and  there- 
fore does  not  conflict  with  the  provision  in  the  United  States  constitution  pro- 
viding that  congress  shall  have  power  to  regulate  commerce  with  foreign  nations 
and  among  the  several  states,  etc.®i 

Tax  on  Steamboat  Engineer. — The  New  York  city  charter,  makes  it  a  mis- 
demeanor for  one  to  act  as  an  engineer  for  the  purpose  of  operating  a  steam 
boiler,  save  for  private  dwellings  for  heating  purposes  or  for  locomotives,  with- 
out a  certificate  of  qualification.  Though  applicable  to  one  acting  as  engineer  of 
a  boiler  situated  on  a  scow  on  the  East  river,  and  used  for  blasting  purposes,  the 
statute  did  not  impose  a  burden  on  commerce. ^^ 

§  3969.  Registered  under  Laws  of  United  States. — Vessels  engaged  in 
foreign  or  interstate  commerce,  and  duly  enrolled  and  licensed  under  the  acts  of 
congress,  may  be  taxed  by  state  authority  as  property ;  provided,  the  tax  be  not  a 
tonnage  duty,  is  levied  only  at  the  port  of  registry,  and  is  valued  as  other  prop- 
erty in  the  state,  without  unfavorable  discrimination  on  account  of  its  employ- 
ment.^^ Steamboats  which  ply  between  different  ports  on  a  navigable  river  may, 
under  a  state  statute,  be  taxed  as  personal  property  by  the  city  where  the  company 
owning  them  has  its  principal  office,  and  which  is  there  home  port,  although  they 
are  duly  enrolled  and  licensed  as  coasting  vessels  under  the  laws  of  the  United 
States,  and  all  fees  and  charges  thereon  demandable  under  those,  laws  have  been 
duly  paid.^*  Vessels,  which,  though  engaged  in  interstate  commerce,  are  em- 
ployed in  such  commerce  wholly  within  the  limits  of  a  state,  are  subject  to  taxa- 
tion in  that  state,  although  they  may  have  been  registered  or  enrolled,  under  an 
act  of  congress,  at  a  port  outside  the  limits  of  the  state.*^  The  object  of  the 
registry  acts  does  not  require  and  there  is  no  suggestion  in  the  statutes  that  ves- 
sels registered  or  enrolled  are  exempt  from  the  ordinary  rules  respecting  taxa- 
tion of  personal  property.  It  is  true  by  §  4141  there  is  created  what  may  be 
called  the  home  port  of  the  vessel,  an  artificial  situs,  which  may  control  the  place 
of  taxation  in  the  absence  of  an  actual  situs  elsewhere.^^ 

Ships  or  vessels  touching  foreign  ports.— But  ships  or  vessels  engaged  in 
interstate  or  foreign  commerce  upon  the  high  seas,  or  other  waters  which  are  a 
common  highway,  and  having  their  home  port,  at  which  they  are  registered  un- 
der the  laws  of  the  United  States,  at  the  domicile  of  their  owners  in  one  state, 

90.  Tax  on  agents. — Lightburne  v.  Tax-  94.  Transportation  Co.  v.  Wheeling,  99 
ing   Dist,   72   Tenn.    (4   Lea)    219.                       U.   S.  373,  25  L.   Ed.  412. 

91.  Pilots. — Barnaby  v.  State,  21  Ind.  95.  Judgment,  Old  Dominion  Steamship 
450.                                                                                  Co.  V.   Commonwealth,  102  Va.  576,  46  S. 

92.  Tax  on  steamboat  engineer.— People  ^-,7*1^'  1''2  Am  St.  Rep.  855,  affirmed  in 
V.  Prillen,  76  N.  Y.  S.  821,  73  App.  Div.  0'°  Dominion  Steamship  Co.  v.  Virginia, 
207,  reve;sed  in  173  N.  Y.  67,  65  N.  E.  ^^^  U.  S.  299,  49  L.  Ed.  1059,  25  S.  Ct. 
947  °°"' 

„„      T-.-    ■  i      J        J       1  I    TT  -i  J  96.    Old    Dominion    Steamship    Co.    v. 

93.  Registered  under  laws  of  Un  ted  Virginia,  198  U.  S.  299,  49  L.  Ed.  1059, 
?o  rf  T^^fo^T  pT  ^^o■  Wheehng,  gg  g.  Ct.  686.  See  Hays  v.  Pacific  Mail 
99  U.  S.  273,  25  L.  Ed.  412.  Steamship   Co.    (U.   S.),    17   How.   596,    15 

L.    Ed.    254. 
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are  not  subject  to  taxation  in  another  state  at  whose  ports  they  incidentally  and 
temporarily  touch  for  the  purpose  of  delivering  or  receiving  passengers  or 
freight.9'' 

The  distinction  between  a  vessel  in  her  home  port  and  when  lying  at  a 
foreign  one,  or  in  the  port  of  another  state,  is  familiar  in  the  admiralty  law,  and 
she  is  subjected,  in  many  cases,  to  the  application  of  a  different' set  of  princi- 
ples.^* ■    ■ 

Steamboats  plying  between  different  ports  on  a  navigable  river  may, 
under  a  state  statute,  be  taxed  as  personal  property  by  the  city  where  the  com- 
pany owning  them  has  its  principal  office,  and  which  is  their  home  port,  although 
they  are  duly  enrolled  and  licensed  as  coasting  vessels  under  the  laws  of  the 
United  States,  and  all  fees  and  charges  thereon,  demandable  under  those  laws, 
have  been  duly  paid.^^ 

§  3970.  Eegistered  in  Another  State. — No  state  but  that  in  which  a  ves- 
sel has  her  home  port  has  dominion  over  her  for  the  purpose  of  taxation.^  The 
state  of  California  has  no  power  to  tax  vessels  owned  and  registered  in  New 
York,  but  which  are  temporarily  within  its  jurisdiction  for  the  purpose  of  dis- 
charging and  receiving  passengers  and  freight.^  . 

§  3971.  Tax  on  Particular  Ships,— Tax  on  Towboats. — The  New  Or- 
leans city  ordinance  imposing  a  license  tax  on  every  agency,  person,  or  corpora- 
tion owning  or  running  towboats  to  and  from  the  Gulf  of  Mexico  violates  the 
constitution  of  the  United  States,  giving  congress  power  to  regulate  commerce 
between  the  states.*    Steam  tugs  engaged  in  the  business  of  towing  vessels  from 


97.  Ships  or  vessels  touching  foreign 
ports — Hays  v.  Pacific  Mail  Steamship 
Co.  (U.  S.),  17  How.  596,  15  L.  Ed.  354; 
St.  Louis  v.  Ferry  Co.  (U.  S.),  11  Wall. 
433,  30  L.  Ed.  193;  Morgan  v.  Parham  (U. 
S.),  16  Wall.  471,  31  E.  Ed.  303;  Wiggins 
Ferry  Co.  v.  East  St.  Louis,  107  U.  S. 
365,  37  L.  Ed.  419,  3  S.  Ct.  357;  Glou- 
cester Ferry  Co.  v.  Pennsylvania,  114  U. 
S.  196,  39  L.  Ed.  158,  5  S.  Ct.  836;  Pull- 
man's Palace  Car  Co.  v.  Pennsylvania, 
141  U.  S.  18,  35  L.  Ed.  613,  11  S.  Ct.  876; 
Louisville,  etc.,  Ferry  Co.  v.  Kentucky, 
188  U.  S.  385,  47  L.  Ed.  513,  33  S.  Ct. 
463;  Old  Dominion  Steamship  Co.  v.  Vir- 
ginia, 198  U.  S.  399,  49  L.  Ed.  1059,  25 
S.   Ct.  686. 

A  company,  incorporated  by  New  York 
(all  the  stockholders  being  residents  of 
that  state)  owned  vessels  which  were  em- 
ployed in  the  transportation  of  passen- 
gers, etc.,  between  New  York  and  San 
Francisco  and  different  ports  in  the  terri- 
tory of  Oregon.  The  vessels  were  ocean 
steamships  duly  registered  in  New  York 
and  remained  in  California  no  longer  than 
was  necessary  to  land  their  passengers 
and  freight,  and  prepare  for  the  next  voy- 
age. It  was  held  that  these  vessels  were 
not  liable  to  assessment  and  taxation  un- 
der the  laws  of  California  and  under  the 
authorities  of  San  Francisco.  Hays  v. 
Pacific  Mail  Steamship  Co.  (U.  S.),  17 
How.   596,  15  L.   Ed.  354. 

When  a  vessel  is  regularly  registered  in 
the  port  to  which  she  belongs,  that  is  to 
say,  "in  the  port  nearest  to  which  her 
owner,  husband,  or  acting  and  managing 
owner  usually  resides,"  the  fact  that  she 


may  be  temporarily  in  a  port  of  a  state, 
other  than  that  where  her  home  port  is, 
and  engaged  in  lawful  commerce — one  of 
a  daily  line  of  steamers — between  that 
port  and  a  port  of  a  yet  third  state,  does 
not  cause  her  to  become  incorporated  into 
the  personal  property  of  the  state  where 
she  is  temporarily,  and  no  state  but  that 
in  which  her  home  port  is  has  dominion 
over  her  for  the  purpose  of  taxation.  The 
fact  that  the  vessel  was  enrolled  by  her 
master  as  a  coaster  at  Mobile,  Alabama, 
and  that  her  license  as  a  coaster  was  re- 
newed from  year  to  year,  does  not  affect 
her  registry  in  New  York  or  her  owner- 
ship there.  It  accordingly  does  not 
change  the  rule.  Morgan  v.  Parham  (U. 
S.),    16   Wall.   471,    31    L.    Ed.   303. 

98.  Hays  v.  Pacific  Mail  Steamship  Co. 
(U.  S.),  17  How.  596,  15  L.  Ed.  354;  Pey- 
roux  V.  Howard  (U.  S.),  7  Pet.  334,  8 
L.  Ed.  700;  The  General  Smith  (U.  S.), 
4  Wheat.  438,  4  L.   Ed.  609. 

99.  Transportation  Co.  v.  Wheeling,  99 
U.  S.  373,  35  L.   Ed.  412. 

1.  Ship  registered  in  another  state. — 
Morgan  v.  Parham  (U.  S.),  16  Wall.  471, 
21  L.  Ed.  303. 

2.  Hays  v.  Pacific  Mail  Steamship  Co. 
(U.   S.),   17   How.   596,   15   L.   Ed.  354. 

3.  Tax  on  towboats. — Moran  v.  New 
Orleans,  113  U.  S.  69,  38  L.  Ed.  653,  5  S. 
Ct.   38. 

The  ordinance  of  the  city  of  New  Or- 
leans imposing  a  license  tax  upon  the 
owners  of  towboats  running  on  the  Mis- 
sissippi River  to  and  from  the  Gulf  of 
Mexico  is  not  a  regulation  of  commerce, 
and  it  is   not,   therefore,   in   conflict  with 
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the  Chicago  River  into  the  harbor  and  lake,  and  in  bringing  vessels  from  the  lake 
into  the  river,  are  engaged  in  interstate  and  foreign  commerce;  and  if  they 
possess  a  license  to  engage  in  the  coasting  and  foreign  trade,  under  an  act  of  con- 
gress, they  can  not  be  compelled  to  pay  any  further  license  fee  to  the  city  of  Chi- 
cago, and  a  city  ordinance  requiring  the  same  is  void.*  The  exaction  of  such  a 
license  fee  can  not  be  supported  upon  the  ground  that  the  city  of  Chicago  had 
from  time  to  time  expended  money  in  deepening  the  Chicago  River  for  navigation 
purposes,  when  the  ordinance  does  not  profess  to  require  the  license  fee  on  any 
such  ground,  and  no  suggestion  is  made  that  any  special  benefit  has  arisen,  or  can 
arise,  to  such  tugs,  by  such  deepening  of  the  river.^  Vessels  licensed  for  coast- 
ing trade,  as  provided  by  the  Revised  Statutes  of  the  United  States  and  engaged 
in  transporting  freight  upon  the  Mississippi  river  from  Illinois  to  Missouri,  and 
unloading  the  same  into  vessels  moored  at  the  improved  wharf  of  the  city  of  St. 
Louis,  can  not  be  compelled  to  pay  a  license  fee  exacted  by  an  ordinance  of  the 
city  of  St.  Louis  which  does  not  exact  such  fee  as  compensation  for  the  use  of 
the  city's  wharf,  but  for  the  privilege  "of  towing  boats  or  other  water  crafts  into 
or  out  of  the  harbor  of  the  city,  or  from  one  place  to  another  within  said  harbor," 
such  ordinance  being  void  as  an  interference  with  interstate  commerce.® 

Tax  on  Dredg^es. — Dredges,  having  no  propelling  power,  and  not  designated 
for  use  in  the  carrying  trade,  nor  entitled  to  enrollment  and  registry,  though  em- 
ployed to  do  work  intended  to  aid  navigation  and  commerce,  and  although  they 
are  vessels  subject  to  maritime  liens,  are  not  instruments  of  interstate  or  foreign 
commerce,  and  may  be  subjected  to  taxation  in  a  state  other  than  that  of  the 
residence  of  their  owners,  when  kept  and  employed  in  such  state  without  an  in- 
tention to  remove  them  therefrom  at  any  definite  time ;  and  such  vessels  are  tax- 
able under  a  law  of  the  state  of  Washington,  providing  that  "all  boats  and  small 
craft  not  required  to  be  registered  must  be  assessed  in  the  county  where  the  same 
are  kept.'"' 

Tax  on  Oyster  Boats. — An  act  of  the  state  of  Maryland  prohibiting  any  per- 
son from  using  a  vessel  for  buying,  carrying,  or  selling  oysters  over  the  navi- 
gable waters  of  Chesapeake  Bay,  unless  licensed  from  the  state,  after  a  previous 
twelve  months  residence  in  the  state,  and  the  payment  of  a  tonnage  tax,  is  un- 
constitutional, so  far  as  it  interferes  with  the  right  to  carry  on  such  business  in 
licensed  and  enrolled  vessels  of  the  United  States,  and  because  it  requires  a  pay- 
ment of  tonnage  tax  without  the  consent  of  congress.* 

the    constitution    of    the    United     States.  v.    Chicago,    140    III.    374,    29    N.    E.    733, 

New  Orleans  v.  Eclipse  Tow-Boat  Co.,  33  reversing  26  N.  E.  697. 

La.  Ann.  647,  39  Am.  Rep.  279.  Tugboats  licensed  by  the  United  States 

Act  No.  150  of  1890,  §  8,  par.  19,  impos-  for  the  coasting  trade,  and  employed  in 
ing  a  license  tax  on  every  person  engaged  lowing  vessels  engaged  in  interstate  com- 
in  the  business  of  operating  towboats  on  merce  in  and  out  of  the  Chicago  River, 
the  Mississippi  River  and  its  tributaries,  are  engaged  in  interstate  commerce, 
to  be  graduated  according  to  the  gross  though  their  operations  are  in  fact  con- 
annual  receipts,  is  void  because  it  is  a  fined  largely  to  the  corporate  limits  of 
regulation  of  interstate  commerce.  Frere  the  city  of  Chicago.  But  a  city  ordinance 
V.  Von  Schoeler,  47  La.  Ann.  334,  16  So.  prohibiting  the  use  of  such  tugboats,  ex- 
808    37   L    R    A    414  cept   under   license   from   the   city,   is   un- 

i.    Harman   v.   Chicago,   147   U.   S.   396,  constitutional,  as  being  a  toll  for  the  use 

37  L.   Ed.  216,  13  S.   Ct    306.  9^  t'?^  "•!"  '".'t^  condition   as  itnproved 

_,  .                    TT    o  by  the  city  at  its  own  expense.     Harmon 

5.    Harman   v.    Chicago,   147   U.   S.   396,  ^^  Chicago,  140  111.  374,  29  N.  E.  733,  re- 

37  L.  Ed.  216,  13  S.  Ct.  306,  reversing  140  versing  26  N    E    697 

111.  374,  29  N.  E.  .733.  6.   St.   Louis  v.   Consolidated   Coal   Co., 

The    navigation    of    the    Chicago    River  158   Mo.   343,   59   S.   W.   103,   51   L.   R-   A. 

having  been  improved  by  the  city  of  Chi-  850,   81   Am.   St.   Rep.   310. 

cago    at    its    own    expense,    an    ordinance  7.  Dredges. — McRae  v.   Bowers  Dredg- 

prohibiting  the   use   of   tugboats   engaged  ing  Co.,  90  Fed.  360. 

in   interstate   commerce,   except  under  li-  8.     Oyster   boats. — Booth   v.    Lloyd,    33 

cense  from  the  city,  is  valid,  as  being  the  Fed.  593;  Ex  parte  Insley,  33  Fed.  680. 

imposition    of   a   toll   for   the   use   of   the  An  act  to  enforce,  in  Maurice  River  Cove 

river  in  its  improved  condition.     Harmon  and  Delaware  Bay,  an  act  for  the  preserva- 
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Boat  Used  for  Exhibition  Purposes. — A  tax  imposed  by  a  town,  under  au- 
thority of  the  state,  on  a  public  exhibition  given  on  board  a  steamboat,  the  owner 
whereof  has  obtained  a  coasting  license  from  the  federal  government,  is  a  mere 
police  regulation,  necessary  to  the  order  of  cities  and  town,  and  not  a  regulation 
of  commerce.® 

§  3972.  Wharfage  Fees. — The  imposing  of  wharfage  fees  by  a  city  on  a 
river  which  is  the  boundary  between  the  states  is  not  an  interference  with  inter- 
state commerce.^"  A  statute  fixing  reasonable  rates  of  compensation  to  be  paid 
to  a  wharfinger  for  the  use  of  his  wharf  by  a  vessel  moored  thereto  does  not 
create  a  tax  upon  tonnage  or  an  impediment  to  commerce. '^i  The  exaction  of 
wharfage  is  not  the  laying  of  a  duty  of  tonnage,  and,  where  an  ordinance  re- 
quires steamboats  and  other  water  craft  to  pay  for  the  use  of  the  wharfs,  and  no 
demand  is  made  for  entering,  loading,  or  lying  in  the  harbor  or  port,  such  charges 
will  not  be  considered  as  a  duty  of  tonnage  but  as  wharfage.^^  A  city  has  no 
power  to  compel  a  boat  to  avail  itself  of  its  wharves  by  landing  there  instead  of 
landing  at  the  natural  bank  of  the  river,  or  to  require  the  payment  of  wharfage 
dues  from  any  vessel  not  landing  at  the  wharf,  as  an  exaction  of  such  dues  for 
the  mere  privilege  of  landing  at  the  banks  of  a  natural  stream,  although  within 
the  harbor  limits  of  the  city,  is  a  duty  of  tonnage  within  the  prohibition  con- 
tained in  the  United  States  Constitution,  art.  1,  §  10.^^ 

§  3973.  Tax  on  Perries. — The  granting  of  ferry  licenses  on  boundary 
rivers  is  within  the  police  powers  of  a  state,  provided  it  be  not  so  exercised  as  to 
interfere  with  general  commercial  transportation,  as  distinguished  from  fer- 
riage.i*    A  tax  on  the  privilege  of  operating  a  ferry,  where  the  ferry  company  is 


tion  of  clams  and  oysters,  requiring  a  li- 
cense from  all  boats  engaged  in  planting 
or  taking  oysters  there,  is  not  an  unconsti- 
tutional interstate  regulation.  Johnson  v. 
Loper,   46   N.   J.   L.   321. 

9.  Where  exhibition  given  on  steamboat. 
— Board  v.   Spalding,  8  La.  Ann.  87. 

10.  Wharfage  fees. — Keckevoet  v.  Du- 
buque  (Iowa),  138  N.  W.  540. 

11.  The  John  M.  Welch,  Fed.  Cas.  No. 
7,359,  9  Ben.  507,  reversed  in  Broeck  v. 
The    Barge   John   M.   Welch,   2   Fed.    364. 

Laws  N.  Y.  1897,  p.  701,  c.  593,  §  63, 
which  provides  that  "the  master,  owner  or 
consignee  of  every  steamboat  or  vessel 
entering  the  port  of  Albany  or  loading, 
unloading  or  making  fast  to  any  wharf 
therein,  shall,  within  forty-eight  hours 
after  the  arrival  thereof,  pay  to  the  har- 
bor master  for  his  services  the  sum  of 
one  and  one-half  cents  per  ton  per  an- 
num, which  shall  be  computed  upon  the 
registered  tonnage  of  such  steamboat  or 
vessel,"  is  void  as  imposing  a  tonnage 
tax,  in  violation  of  article  1,  §  10,  of  the 
constitution  of  the  United  States.  Way 
V.  New  Jersey  Steamboat  Co.,  133  Fed. 
188. 

Wharfage  charges  imposed  by  the  board 
of  harbor  commissioners  on  the  owner  of 
a  barge  and  lighter,  which  were  kept 
within  a  slip  constructed,  repaired,  and 
dredged  by  the  board,  are  valid,  and  not 
in  violation  of  the  Constitution  of  the 
United  States,  art.  1,  §  10,  which  prohibits 
a  state  from  levying  duty  on  tonnage 
without  the  consent  of  congress.  People 
V.   Roberts    (Cal.),   25   Pac.   496. 


Wharfage,  or  a  compensation  payable 
by  a  vessel  for  use  of  a  wharf,  is  not  a 
tonnage  duty,  although  directed  to  be 
computed  in  proportion  to  the  tonnage  of 
vessels.  Keokuk  v.  Keokuk  Northern 
Line  Packet   Co.,  45   Iowa  196. 

Act  March  24,  1899  (P.  L.  1899,  p.  506) 
§  10,  authorizing  the  state  oyster  com- 
mission to  fix  the  license  tax  imposed  on 
boats  entitled  to  engage  in  oyster  plant- 
ing in  certain  tidal  waters  within  the 
state,  according  to  the  tonnage  measure- 
ment of  the  boats,  does  not  violate  the 
constitution  of  the  United  States,  art.  1, 
§  10,  par.  3,  declaring  that  no  state  shall, 
without  the  consent  of  congress,  levy  any 
duty  of  tonnage;  the  tax  being  imposed 
on  the  business  of  oyster  planting,  and 
not  on  ship  as  in  instrument  of  commerce. 
State  V.  Corson,  67  N.  J.  L.  178,  50  Atl. 
780. 

12.  Ouachita,  etc..  Packet  Co.  v.  Aiken, 
16  Fed.  890. 

"The  constitutionality  of  wharfage 
taxes  exacted  by  the  city  of  New  Orleans 
has  been  settled  by  this  court  in  this  dis- 
trict. Leathers  v.  Aiken,  9  Fed.  679,  and 
Ouachita,  etc.,  Packet  Co.  v.  Aiken,  16 
Fed.   890."     Silver  v.   Tobin,   28   Fed'.   545. 

13.  Cape  Girardeau  v.  Campbell,  26  Mo. 
App.  12. 

14.  Tax  on  ferries. — Conway  v.  Taylor 
(U.  S.),   1  Black  603,  17  L.  Ed.  191. 

The  owner  of  a  ferryboat  plying  be- 
tween the  United  States  and  Canada,  on 
the  Detroit  River,  may  be  convicted  un- 
der an  ordinance  of  the  city  of  Detroit 
forbidding    the    operation    of    ferryboats 
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exclusively  engaged  in  ferrying  passengers  across  a  river  from  one  state  to  an- 
other, is  a  burden  on  interstate  commerce,  which  a  state  may  not  impose.is 

Transferring  Railroad  Oars. — An  unconstitutional  burden  is  imposed  on 
interstate  commerce  by  a  law  of  Illinois  penalizing  the  carrying  on  of  a  ferry 
without  a  license,  when  applied  to  the  transportation  of  loaded  or  unloaded  rail- 
road cars  across  the  Mississippi  river  from  the  Illinois  to  the  Missouri  shore,  even 
assuming  that  a  state  may  regulate  a  ferry  upon  a  navigable  stream  forming  the 
boundary  between  two  states,  where  such  statute  makes  the  granting  of  the 
license  discretionary,  with  citizens  of  Illinois  preferred,  and  compels  the  licensee 
to  conduct  a  general  ferry  business. i''  A  state  has  no  power  to  exact  a  license  fee 
for  the  operation  of  a  ferry  for  the  transfer  of  railroad  cars  across  a  navigable 
river  between  a  point  within  such  state  and  a  point  in  another  state,  where  the 
corporation  owning  and  operating  such  ferry  is  a  citizen  and  resident  of  the  latter 
state,  and  the  vessels  employed  have  their  situs  in  such  state  for  purposes  of  taxa- 
tion, and  the  only  property  of  the  company  within  the  state  seeking  to  impose 
the  license  consists  of  its  landing  place  and  facilities.  As  applied  to  such  case, 
the  license  fee  is  a  direct  burden  upon  interstate  commerce.  ^'^ 

§  3974.  Tax  on  Bridges. — It  is  no  defense  to  an  action  for  taxes  levied 
upon  the  property  of  a  bridge  company  situated  exclusively  in  the  state,  and  upon 
the  value  of  its  franchise  granted  by  the  state,  that  the  bridge  connected  two  states, 
and  was  used  entirely  for  interstate  business. i*  A  proportional  state  tax  on  the 
intangible  property,  within  the  state,  of  a  bridge  company  owning  a  bridge  over  a 
river  between  adjoining  states,  is  not  a  tax  on  interstate  commerce,  when  the  busi- 


-without  a  license,  though  the  boat  was 
duly  enrolled  and  licensed  for  the  coast- 
ing and  foreign  trade  under  the  laws  of 
the  United  States.  Chilvers  v.  People,  11 
Mich.  43. 

An  annual  license  tax  of  a  fixed  sum, 
imposed  by  a  municipal  corporation  on 
€ach  boat  of  a  ferry  company  located 
within  its  limits,  is  valid  exercise  of  the 
police  power,  and,  though  the  other  land- 
ing of  the  ferry  is  in  another  state,  can 
not  be  considered  as  a  regulation  of  in- 
terstate commerce,  within  .the  constitu- 
tion, art.  1,  §  8.  Wiggins  Ferry  Co.  v. 
East  St.  Louis,  107  U.  S.  365,  27  L.  Ed. 
419,   2   S.   Ct.   257. 

An  ordinance  requiring  keepers  of  fer- 
ries to  pay  a  license  fee,  enacted  in  pur- 
suance of  a  power  conferred  upon  the 
city  by  the  legislature  to  "license,  tax  and 
regulate  ferries,"  is  not  in  restraint  of 
interstate  commerce.  Wiggins  Ferry  Co. 
■V.  East  St.  Louis,  102  111.  560. 

The  fact  that  a  Kentucky  ferry  com- 
pany, domiciled  in  Kentucky,  is  engaged 
in  interstate  commerce,  does  not  deprive 
the  state  of  Kentucky  of  the  right  to  tax 
its  franchise;  and  its  income  may  be  con- 
sidered in  fixing  the  value  of  that  fran- 
chise. Louisville,  etc.,  Ferry  Co.  v.  Com- 
monwealth, 57  S.  W.  624,  22  Ky.  L.  Rep. 
446,  108  Ky.  717;  S.  C,  57  S.  W.  626,  22 
Ky.  L.  Rep.  480,  24  Ky.  L.  Rep.  1339. 
Reversed  in  Louisville,  etc..  Ferry  Co.  v. 
Kentucky,  23  S.  Ct.  463,  188  U.  S.  385, 
47   L.    Ed.    513. 

Tax  on  capital  stock. — A  ferry  company 
engaged  in  transporting  freightand  pas- 
sengers  across  the   Delaware   River  from 
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P.,  in  Pennsylvania,  to  G.,  N.  J.,  was  in- 
corporated under  the  laws  of  the  latter 
state,  and  had  all  its  boats  registered 
there.  It  had  no  property  in  Pennsylva- 
nia, other  than  the  lease  of  a  wharf,  and 
did  no  other  business  there  than  the  land- 
ing and  receiving  of  freight  and  passen- 
gers at  said  wharf.  Held,  that  a  tax  im- 
posed by  Pennsylvania  upon  the  capital 
stock  of  said  company  was  void,  as  an 
interference  with  interstate  commerce. 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.    S.    196,    29   L.    Ed.   158,    5    S.    Ct.    826. 

15.  Helena-Glendale  Steam  Ferry  Co. 
V.   State,   101   Miss.   65,   57   So.   363. 

16.  Transferring  railroad  cars. — ludg- 
ment,  St.  Clair  County  v.  Interstate  Car- 
Transfer  Co.,  109  Fed.  741,  affirmed  in 
24  S.   Ct.  300,  192  U.   S.  454,  48  L.  Ed.  518. 

17.  St.  Clair  County  v.  Interstate  Car- 
Transfer  Co.,  109  Fed.  741,  affirmed  in 
34  S.  Ct.  300,   192  U.  S.  454,  48  L.   Ed.   518. 

18.  Tax  on  bridges. — Henderson  Bridge 
Co.  V.  Commonwealth,  99  Ky.  623,  17  Ky. 
L.    Rep.   389,   31   S.   W.   486. 

The  city  of  Henderson,  Ky.,  whose  cor- 
porate limits  extend  to  low  water  on  the 
Indiana  shore  of  the  Ohio  River,  by  an 
ordinance  granted  to  a  Kentucky  bridge 
company  the  right  to  build  a  railroad 
bridge  within  its  boundaries,  and  made 
certain  stipulations  as  to  taxation  thereof. 
Held,  that  the  taxation  of  the  bridge  was 
not  a  regulation  of  interstate  commerce, 
or  the  taxation  of  an  agency  of  the  fed- 
eral government.  Henderson  Bridge  Co. 
V.  Henderson,  141  U.  S.  679,  35  L.  Ed. 
900,    12   S.    Ct.    114. 
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ness  of  transportation  is  not  carried  on  by  the  bridge  company,  but  by  persons  and 
corporations  who  pay  tolls  to  the  bridge  company.  The  fact  that  the  tax  may 
tend  to  increase  the  tolls  is  too  remote  and  incidental  to  make  it  a  tax  on  the  busi- 
ness transacted.!^  The  fact  that  a  bridge  across  a  navigable  stream  between  two 
states  is  an  instrument  of  interstate  commerce  does  not  exempt  so  much  of  it  as 
is  within  one  of  the  states  from  taxation  by  such  state.^" 

Toll  Bridge. ^That  a  toll  bridge  is  part  of  a  structure  which  carries  trains 
engaged  in  interstate  commerce  does  not  prevent  its  taxation. ^i 

Tax  on  Receipts  from  Interstate  Commerce, — A  proportional  state  tax, 
levied  under  a  statute  of  Kentucky,  on  the  intangible  property  within  the  state  of 
a  bridge  company  owning  a  bridge  over  a  river  between  the  state  and  another 
state,  is  not  a  tax  on  interstate  commerce,  though  the  bridge  is  used  for  interstate 
commerce  by  street  cars  and  other  vehicles,  and  though,  in  arriving  at  the  value, 
the  income  is  considered,  and  the  income  is  derived  in  whole  or  in  part  from 
interstate  commerce.^^ 

Tax  on  Capital  Stock. — Interstate  commerce  is  not  taxed  by  taxing  the  caj)- 
ital  stock  of  a  bridge  company  which  owns  an  interstate  bridge  but  does  not  trans- 
act any  interstate  business  over  it.^^ 

§  3975.  Tax  on  Automobiles. — A  state  may  lawfully  charge  an  annual  tax 
for  registering  an  automobile,  imposed  as  a  charge  for  the  use  of  its  highways  and 
to  raise  revenue  to  defray  their  cost  and  repair.  Such  tax  is  without  discrimina- 
tion against  nonresidents,  and,  while  applying  to  persons  engaged  in  interstate 
commerce,  is  not  unconstitutional  as  contravening  the  commerce  clause  of  the 
constitution  of  the  United  States. 2*  A  state  may  do  this  because,  having  ex- 
pended moneys,  either  itself  or  by  the  agencies  created  by  it,  in  increasing  the  fa- 
cility with  which  commerce,  either  interstate  or  intrastate,  may  be  carried  on, 
it  is  entitled  to  charge  a  fair  remuneration  for  the  outlay  made  by  it,  and  for 
the  maintenance  of  the  public  work  which  it  has  constructed. ^^  The  charging  of 
an  annual  sum  for  the  use  of  its  highways  by  automobiles,  instead  of  a  mileage 
fee,  is  clearly  a  matter  within  the  discretion  of  the  state.  No  constitutional  ob- 
jection lies  in  the  way  of  a  legislative  body  prescribing  any  mode  of  measure- 
ment to  determine  the  amount  it  will  charge  for  the  privilege  it  bestows.     The 

19.  Judgment,  99  Ky.  623,  17  Ky.  L.  and  a  fee  of  $5  for  each  automobile  of 
Rep.  389,  31  S.  W.  486,  affirmed  in  Hen-  30  horse  power  and  more,  and  which  fixes 
derson  Bridge  Co.  v.  Commonwealth,  17  a  fee  of  $1  for  a  license  for  the  driver  of 
S.  Ct.  533,  166  U.  S.  150,  41  L.  Ed.  953.  the    first,    and   $2    for   a    license   for    the 

The  acts  of  congress  prescribing  the  driver  of  the  second  class  of  automobiles, 
height,  width  of  span,  etc.,  of  bridges  to  imposed  as  a  charge  for  the  use  of  high- 
be  erected  over  the  Ohio,  and  declaring  ways  and  to  raise  revenue  to  defray  their 
that  they  shall  be  post  roads,  do  not  af-  cost  and  repair,  is  without  discrimination 
feet  the  power  of  the  states  to  tax  the  against  nonresidents,  and,  while  applying 
intangible  property  of  the  bridge  compa-  to  persons  engaged  in  interstate  com- 
nies.  Henderson  Bridge  Co.  v.  Common-  merce,  is  not  unconstitutional,  as  contra- 
wealth,  17  S.  Ct.  532,  166  U.  S.  150,  41  vening  the  commerce  provision  of  the 
L.   Ed.  953.  federal    constitution.      Kane    v.    State,    81 

20.  Pittsburgh,  etc.,  R.  Co.  v.  Board,  N.  J.  L.  594,  80  Atl.  453,  Ann.  Cas.  1912D, 
172   U.   S.   32,   43    L.    Ed.   354,   19   S.    Ct.    90.  237. 

21.  Toll  bridge. — Southern  R.  Co.  v.  P.  L.  1908,  p.  615,  §  4,  which  fixes  an 
Mitchell,    139    Ala.    629,    37    So.    85.  annual  fee  of  $3  for  registering  an  auto- 

22.  Tax  on  receipts  from  interstate  com-  mobile  of  less  than  30  horse  power,  and 
merce. — Covington,  etc..  Bridge  Co.  v.  a  fee  of  $5  for  each  automobile  of  30 
Covington,  89  S.  W.  296,  28  Ky.  L.  Rep.  horse  power  and  more,  is  not  unconstitu- 
396.  tional,  as  a  property  tax  imposed  without 

23.  Tax  on  capital  stock. — Judgment,  regard  to  the  value  of  the  property  on 
52  N.  E.  117,  176  111.  267,  affirmed.  Keo-  which  it  is  made,  but  is  a  license  tax, 
kuk,  etc..  Bridge  Co.  v.  Illinois,  20  S.  Ct.  since  the  character  of  the  tax  is  not  de- 
205,    175   U.    S.   636,   44   L.    Ed.   299.  termined   by  the   mode   adopted   in   fixing 

24.  Tax    on    automobiles. — The     provi-  its   amount.     Kane  v.   State,   81   N.  J.  E- 
sions    of    P.    L.    1908,    p.    015,    §    4,    which  594,   80   Atl.   453,    Ann.   Cas.   1912D,   237. 
fix  an  annual  fee  of  $3  for  registering  an  25.    Kane  v.   State,   81   N.   J.   L.   594,   80 
automobile   of  less    than   30   horse   power  Atl.   453,   Ann   Cas.   1912D,   237. 
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only  limit  upon  its  power  is  that  the  amount  charged  shall  not  be  unreasonable; 
and  there  is  no  suggestion  that  such  a  condition  is  created'  by  the  present  law-^** 
Where  a  city  grants  an  electric  railway  company  exclusively  engaged  in  the 
transportation  of  interstate  freight  and  passengers  permission  to  use  certain  of 
its  streets  by  running  its  cars  over  the  tracks  of  a  local  street  railway  company 
under  conditions  specified  in  the  contract  between  the  two  companies,  it  can  not 
impose  a  special  annual  tax  on  the  business  of  such  railway,  it  being  a  tax  on  in- 
terstate commerce,  and  the  regulation  of  it  under  the  federal  constitution  belongs 
alone  to  congress. 2''' 

§  3976.  Tax  on  Draymen.— Gen.  St.  N.  J.,  p.  2236,  §  532,  grants  to  the 
common  council  of  any  borough  power  to  enact  ordinances  to  license  and  regulate 
cartmen,  carriages,  and  vehicles  used  for  the  transportation  of  goods  and  chattels, 
and  to  fix  rates  of  compensation  to  be  paid  for  such  licenses,  for  purposes  of 
revenue.  The  borough  of  Atlantic  Highlands  passed  an  ordinance  imposing  an  ar- 
bitrary annual  license  tax  of  $10  on  every  two-horse  truck  or  vehicle  engaged 
in  the  transportation  of  merchandise,  and  a  tax  of  $7.50  on  every  one-horse 
vehicle  similarly  engaged.  Held,  that  such  ordinance  was  not  an  exercise  of 
police  power,  but  a  revenue  measure,  and  was  inapplicable  to  interstate  commerce, 
though  it  operated  equally  on  both  interstate  and  domestic  commerce,  interstate 
commerce  not  being  subject  to  taxation  by  the  states. ^^  A  franchise  tax,  imposed 
under  appropriate  statutes  of  the  state  of  New  York  upon  the  Pennsylvania  Rail- 
road Company  for  carrying  on  a  cab  service  wholly  within  the  state,  for  the 
purpose  of  conveying  its  passengers  to  and  from  its  ferry  landing  in  New  York 
city,  the  charges  for  which  are  entirely  separate  from  those  for  other  trans- 
portation, is  not  an  unconstitutional  burden  on  interstate  commerce,  but  is  a  tax 
upon  an  independent  local  service,  preliminary  or  subsequent  to  any  interstate 
transportation. 29 

§  3977.  Tax  on  Pipe  Lines. — Where  the  business  of  a  pipe  line  company 
consists  in  the  transportation  of  oil  from  points  in  New  York  and  Pennsylvania 
to  points  in  New  Jersey,  and  a  tax  levied  by  the  state  of  New  Jersey,  designated 
as  an  annual  tax,  for  the  use  of  the  state,  by  way  of  a  license  for  the  company's 
corporate  franchise,  and  consists  of  a  certain  per  centum  of  the  gross  amount 
of  the  company's  receipts  from  the  transporlation  of  oil  during  the  year  preced- 
ing the  levy,  the  amount  being  such  proportion  of  its  gross  receipts  for  the  trans- 
portation of  oil  over  its  whole  line  as  the  length  of  its  line  in  the  state  bears  to  the 
length  of  its  whole  line,  the  tax  is  not  in  violation  of  the  interstate  commerce 
clause  of  the  constitution  of  the  United  States.^"  Oil  pumped  through  a  pipe 
line,  on  its  way  from  one  state  to  a  point  in  another,  is  a  subject  of  interstate 
commerce,  and  is  exempt  from  local  taxation. ^i 

§  3978.  Tax  on  Warehouses  and  Elevators. — A  state  can  not  tax  German 
warehouse  receipts,  valuing  them  at  the  value  of  the  whiskey  they  represent, 
where  it  can  not  tax  the  whiskey  itself,  either  because  it  was  exported  from  the 

26.    Kane  v.   State,   81   N.  J.   L.   594,   80  27.    City    Council   v.    Augusta,   etc.,    R. 

Atl.  453,  Ann.   Cas.  1912D,  237.  Co.,   130   Ga.   815,   61   S.   E.  992. 

The  charging  of  an  annual  sum  for  the  28.    Tax    on    draymen. — Simpson-Craw- 

use  of  its  highways  by  automobiles,  under  ford  Co.  v.  Borough,  158  Fed.  372. 

P.  L.  1908,  p.  615,  §  4,  instead  of  a  mile-  29.    Judgment,   64  N.   E.   152,  171  N.  Y. 

age    fee,    is    a    matter    clearly   within    the  354,  98  Am.  St.  Rep.  610,  affirmed  in  Penn- 

discretion   of   the   state,    and   no   constitu-  sylvania  R.   Co.  v.   Knight,   34   S.   Ct.   203, 

tional  objection  lies  in  the  way  of  a  leg-  193  U.   S.   21,   48   L.   Ed.   335. 

islative    body    prescribing    any    mode    of  30.    Tax    on    pipe    lines. — Tide    Water 

measurement  to  determine  the  amount  it  Pipe  Co.  v.  State  Board,  57  N.  J.  L.  516, 

will   charge    for   a    privilege    it    bestows.  31   Atl.  230,  27   L.   R.  A.   684. 

Kane  v.  State,  81  N.  J.  L.  594,  80  Atl.  453,  31.  Prairie    Oil,    etc.,    Co.    v.    Ehrhardt, 

Ann.  Cas.  1912D,  337.  344  111.  634,  91  N.   E.  680. 
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United  States  or  because  of  its  situs.*^  The  fact  that  grain  stored  in  an  elevator 
is  to  be  shipped  out  of  the  state  does  not  make  a  state  statute  requiring  a  license 
for  conducting  the  business  of  such  elevator  in  the  state  amount  to  a  regulation 
of  interstate  commerce. 8^.  A  domestic  railroad  corporation  owning  land  within 
the  state,  upon  which  it  has  a  grain  elevator  and  freight  warehouse,  and  several 
lines  of  railroad  tracks  to  afford  access  to  the  buildings,  but  which  owns  no  roll- 
ing stock,  its  entire  business  consisting  in  loading,  unloading,  and  storing  grain 
and  other  freight  in  process  of  interstate  transportation,  which  it  receives  from 
other  companies,  is  liable  to  a  gross  earnings  tax  on  its  franchise  under  the  laws 
of  a  state  taxing  railroad  companies,  it  not  being  engaged  in  interstate  commerce 
within  the  provision  of  the  federal  constitution  vesting  the  regulation  of  inter- 
state commerce  in  congress.^'* 

§  3979.  Tax  on  Packing  Houses. — The  Hcense  tax  imposed  by  the  laws 
of  North  Carolina  on  packing  houses  carrying  on  business  in  the  state,  and  apply- 
ing to  a  foreign  corporation  engaged  in  the  slaughtering  of  animals  and  the 
preparation  of  their  carcasses  for  food  and  other  purposes,  is  not  an  interference 
with  interstate  commerce.^^ 

§  3980.  The  Unit  Rule. — When  the  taxable  property  of  a  corporation  en- 
gaged in  interstate  commerce  is  part  of  a  system  and  has  its  actual  uses  only  in 
connection  with  other  parts  of  the  system,  that  fact  may  be  considered  by  the 
state  in  taxing,  even  though  other  parts  of  the  system  are  outside  of  the  state. 3* 
It  has  been  expressly  held,  where  the  road  of  a  corporation  ran  through  different 
states,  that  a  tax  upon  the  income  or  franchise  of  the  road  was  properly  appor- 
tioned by  taking  the  whole  income  or  value  of  the  franchise,  and  the  length  of 
the  road  within  each  state,  as  the  basis  of  taxation. ^'^     And  the  uniform  hold- 


32.  Tax  on  warehouses  and  elevators. 

— Judgment,  Commonwealth  v.  Selliger, 
98  S.  W.  1040,  126  Ky.  66,  39  Ky.  L.  Rep. 
451,  reversed  in  213  U.  S.  200,  53  L.  Ed. 
161,   29   S.   Ct.'  449. 

33.  Judgment,  Railroad,  etc.,  Comm.  v. 
Cargill  Co.,  77  Minn.  323,  79  N.  W.  962, 
affirmed  in  Cargill  Co.  v.  Minnesota,  .180 
U.    S.  452,  45   L.   Ed.   619,  21  S.   Ct.  423. 

34.  Connecting  Terminal  R.  Co.  v.  Mil- 
ler, 82  N.  Y.  S.  582,  84  App.  Div.  174, 
affirmed  in  70  N.  E.  472,  178  N.  Y.  194. 

35.  Tax  on  packing  houses. — Eacy  v. 
Armour  Packing  Co.,  134  N.  C.  567,  47 
S.  E.  53,  affirmed  in  200  U.  S.  226,  50  L. 
Ed.    451,    26    S.    Ct.    232. 

36.  The  unit  rule. — Fargo  v.  Hart,  193 
U.  S.  490,  48  L.  Ed.  761,  24  S.  Ct.  498; 
Western  Union  Tel.  Co.  v.  Taggart,  163 
U.  S.  1,  41  L.  Ed.  49,  16  S.  Ct.  1054; 
Western  Union  Tel.  Co.  v.  Gottlieb,  190 
U.  S.  412,  47  L.  Ed.  1116,  23  S.  Ct.  730. 
See  Leloup  v.  Mobile,  127  U.  S.  640,  32 
L.   Ed.  311,  8  S.   Ct.  1380. 

The  sleepers  and  rails  of  a  railroad,  or 
the  posts  and  wires  of  a  telegraph  com- 
pany, are  worth  more  than  the  prepared 
wood  and  the  bars  of  steel  or  coils  of 
wire,  from  their  organic  connection  with 
other  rails  or  wires  and  the  rest  of  the 
apparatus  of  a  working  whole.  Fargo  v. 
Hart,  193  U.  S.  490,  48  L.  Ed.  761,  24 
S.  Ct.  498;  Western  Union  Tel.  Co.  v. 
Taggart,  163  U.  S.  1,  41  L.  Ed.  49,  16 
S.   Ct.   1054. 

37.  Delaware  Railroad  Tax  (U.  S.),  18 
Wall.  206,  21   L.   Ed.   888;   Erie   R.   Co.  v. 


Pennsylvania  (U.  S.),  21  Wall.  492,  22 
L.  Ed.  595.  See  State  Railroad  Tax  Cases, 
92  U.  S.  575,  23  L.  Ed.  663;  Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  141  U. 
S.   18,  35   L.    Ed.   613,   11   S.    Ct.  876. 

An  act  does  not  interfere  with  inter- 
state commerce  because  imposing  a  priv- 
ilege tax  on  railroad  companies  according 
to  mileage,  as  follows:  "Each  company 
operating  or  controlling  400  miles  or 
more  of  road  in  this  state,  for  taking  up 
and  transporting  freight  and  passengers 
from  one  point  to  another  in  this  state, 
per  annum  $10,000;  each  company  operat- 
ing or  controlling  from  100  to  400  miles  of 
road  in  this  state,  for  taking  up  and  trans- 
porting freight  and  passengers  from  one 
point  in  this  state  to  another  point  in 
this  state,  per  annum  $5,000;"  and  in  like 
language  imposing  such  a  tax  on  railroads 
operating  or  controlling  a  less' number  of 
miles  of  road  in  the  state,  for  the  same 
privilege.  Knoxville,  etc.,  R.  Co.  v.  Har- 
ris, 43  S.  W.  115,  99  Tenn.  684,  53  L.  R. 
A.  921. 

The  defendant  railroad  company  was 
organized  under  a  charter  from  the  state 
of  Maryland,  and  its  line  was  operated 
partly  in  that  state  and  partly  in  another. 
Held,  that  a  tax  by  the  state  of  Maryland 
on  such  proportion  of  the  entire  gross  re- 
ceipts of  the  road  as  the  length  of  its  line 
in  Maryland  bears  to  the  whole  length  of 
its  line  was  not  invalid  as  an  interference 
with  interstate  commerce.  Cumberland, 
etc.,  R.  Co.  V.  State,  48  Atl.  503,  92  Md. 
668,   52  L.   R.   A.  764. 
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ing  is  that  the  property  of  interstate  railroads,  in  the  several  states  through  which 
their  lines  or  business  extend,  might  be  valued  as  a  unit  for  the  purposes  of  tax- 
ation, taking  into  consideration  the  uses  to  which  it  is  put  and  all  the  elements 
making  up  aggregate  value,  and  that  a  proportion  of  the  whole  fairly  and  prop- 
erly ascertained  might  be  taxed  by  the  particular  state,  without  violating  any 
federal  restriction. 3**  The  valuation  is  thus,  not  confined  to  the  wi''es,  poles  and 
instruments  of  the  telegraph  company;  or  the  roadbed,  ties,  rails  and  spikes  of 
the  railroad  company;  or  the  cars  of  the  sleeping  car  company;  but  includes  the 
proportionate  part  of  the  value  resulting  from  the  combination  of  the  means  by 
which  the  business  was  carried  on,  a  value  existing  to  an  appreciable  extent 
throughout  the  entire  domain  of  operation. ^'-^  So  it  may  be  said  that  a  proper 
mode  of  ascertaining  the  assessable  value  of  so  much  of  the  whole  property  as  is 
situated  in  a  particular  state,  is,  in  the  case  of  railroads,  to  take  that  part  of  the 
value  of  the  entire  road  which  is  measured  by  the  proportion  of  its  length  therein 
to  the  length  of  the  whole,'*"  or  taking  as  the  basis  of  assessment  such  proportion 
of  the  capital  stock  of  a  sleeping  car  company,  express  company,  etc.,  as  the  num- 
ber of  miles  of  railroad  over  which  its  cars  are  run  in  a  particular  state  bears  to 
the  whole  number  of  miles  traversed  by  them  in  that  and  other  states,* ^  or  such 
a  proportion  of  the  whole  value  of  the  capital  stock  of  a  telegraph  company  as 
the  length  of  its  lines  within  a  state  bears  to  the  length  of  its  lines  everywhere, 
dedufcting  a  sum  equal  to  the  value  of  its  real  estate  and  machinery  subject  to  lo- 
cal taxation  within  the  state. ^^  And  this  latter  rule  holds  good  although  nothing  is, 
in  terms,  directed  to  be  deducted  from  the  valuation,  either  for  the  value  of  its 
franchises  irom  the  United  States,  or  for  the  value  of  its  real  estate  and  machin- 
ery situated  and  taxed  in  other  states.-'^     It  is  true,  there  may  be  exceptional 


38.  Pittsburgh,  etc.,  R.  Co.  v.  Backus, 
154  U.  S.  421,  38  L.  Ed.  1031,  14  S.  Ct. 
1114;  Indianapolis,  etc.,  R.  Co.  v.  Backus, 
154  U.  S.  438,  38  L.  Ed.  1040,  14  S.  Ct. 
1114;  Adams  Exp.  Co.  v.  Ohio  State  Au- 
ditor, 165  U.  S.  194,  41  L.  Ed.  683,  17  S. 
Ct.  305;  Cleveland,  etc.,  R.  Co.  v.  Backus, 
154  U.  S.  439,  38  L.  Ed.  1041,  14  S.  Ct. 
1123;  Massachusetts  v.  Western  Union 
Tel.  Co.,  141  U.  S.  40,  35  L.  Ed.  628,  11 
S.  Ct.  889;  American  Exp.  Co.  v.  Indiana 
165  U.  S.  255,  41  L.  Ed.  707,  17  S.  Ct, 
991;  American  Refrigerator  Trans.  Co.  v. 
Hall,  174  U.  S.  70,  43  L.  Ed.  899,  19  S, 
Ct.  599;  State  Railroad  Tax  Cases,  92  U 
S.  575,  23  L.  Ed.  663;  Delaware  Railroad 
Tax  (U.  S.),  18  Wall.  206,  21  L.  Ed.  8i 
Erie  R.  Co.  v.  Pennsylvania  (U.  S.),  21 
Wall.  492,  22  L.  Ed.  595;  Western  Union 
Tel.  Co.  V.  Massachusetts,  135  U.  S.  530, 
31  L.  Ed.  790,  8  S.  Ct.  961;  Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  S. 
18,  35  L.  Ed.  613,  11  S.  Ct.  876;  Maine  v. 
Grand  Trunk  R.  Co.,  142  U.  S.  217,  35 
L.  Ed.  994,  12  S.  Ct.  121,  163;  Charlotte, 
etc.,  R.  Co.  V.  Gibbes,  142  U.  S.  386,  35 
L.  Ed.  1051,  12  S.  Ct.  255;  Columbus,  etc., 
R.  Co.  V.  Wright,  151  U.  S.  470,  38  L.  Ed. 
238,  14  S.  Ct.  396;  Western  Union  Tel. 
Co.  V.  Taggart,  163  U.  S.  1,  41  L.  Ed.  49, 
16  S.  Ct.  1054. 

39.  Pittsburgh,  etc.,  R.  Co.  v.  Backus, 
154  U.  S.  421,  38  L.  Ed.  1031,  14  S.  Ct. 
1114;  Adams  Exp.  Co.  v.  Ohio  State  Au- 
ditor, 165  U.  S.  194,  41  L.  Ed.  683,  17  S. 
Ct.  305;  American  Refrigerator  Trans.  Co. 
V.  Hall,  174  U.  S.  70,  43  L.  Ed.  899,  19 
S.    Ct.    599;     Cleveland,    etc.,    R.    Co.    v. 


Backus,  154  U.  S.  439,  38  L.  Ed.  1041,  14 
S.  Ct.  1123;  Maine  v.  Grand  Trunk  R. 
Co.,  142  U.  S.  217,  35  L.  Ed.  994,  12  S. 
Ct.    121,   163. 

40.  Pittsburgh,  etc.,  R.  Co.  v.  Backus, 
154  U.  S.  421,  38  L.  Ed.  1031,  14  S.  Ct. 
1114;  Adams  Exp.  Co.  v.  Ohio  State  Au- 
ditor, 165  U.  S.  194,  41  L.  Ed.  683,  17  S. 
Ct.  305;  American  Refrigerator  Trans.  Co. 
V.  Hall,  174  U.  S.  70,  43  L.  Ed.  899,  19 
S.  Ct.  599;  Cleveland,  etc.,  R.  Co.  v. 
Backus,  154  U.  S.  439,  38  L.  Ed.  1041,  14 
S.    Ct.    1122. 

41.  Sleeping  car  company — Express  com- 
pany.— Pullman's  Palace  Car  Co.  v.  Penn- 
sylvania, 141  U.  S.  18,  35  L.  Ed.  613,  11 
S.  Ct.  876;  American  Refrigerator  Trans. 
Co.  V.  Hall,  174  U.  S.  70,  43  L.  Ed.  899, 
19    S.    Ct.    599. 

42.  Telegraph  company. — Western  Union 
Tel.  Co.  V.  Taggart,  163  U.  S.  1,  41 
L.  Ed.  49,  16  S.  Ct.  1054;  Western  Union 
Tel.  Co.  V.  Massachusetts,  125  U.  S.  530, 
31  L.  Ed.  790,  8  S.  Ct.  961;  S.  C,  141  U. 
S.  40,  35  L.  Ed.  628,  11  S.   Ct.  889. 

43.  Western  Union  Tel.  Co.  v.  Massa- 
chusetts, 125  U.  S.  530,  31  L.  Ed.  790  8 
S.  Ct.  961;  S.  C,  141  U.  S.  40,  35  L.  Ed. 
638,  11  S.  Ct.  889.  See,  also,  Reagan  v. 
Mercantile  Trust  Co.,  154  U.  S.  413  38 
L.  Ed.  1038,  14  S.  Ct.  1060;  Central  Pac. 
R.  Co.  V.  People,  163  U.  S.  91,  40  L.  Ed. 
903,  16  S.  Ct.  766;  Postal  Telegraph-Cable 
Co.  V.  Adams,  155  U.  S.  688,  39  L.  Ed. 
311,  15  S.  Ct.  363;  American  Refrigerator 
Trans.  Co.  v.  Hall,  174  U.  S.  70,  43  L. 
Ed.    899,    19    S.    Ct.    599;    Western    Union 
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cases,  as  for  instance,  where  the  terminal  facilities  in  some  large  city  are  of  enor- 
mous value,  and  so  give  to  a  mile  or  two  in  such  city  a  value  out  of  all  proportion 
to  any  similar  distance  elsewhere  along  the  line  of  road,  or  where  in  certain  locah- 
ties  the  company  is  engaged  in  a  particular  kind  of  business  requiring  for  sole  use 
in  such  localities  an  extra  amount  of  rolling  stock.**  No  unconstitutional  inter- 
ference with  interstate  commerce  is  made  by  the  Act  of  Michigan  of  June  4,  1897, 
levying  a  specific  tax  upon  the  property  and  business  of  any  railroad  corporation 
operated  within  the  state  and  providing  that  "when  the  railroad  lies  partly  within 
and  partly  without  this  state,  prima  facie  the  gross  income  of  said  company  from 
such  road  for  the  purpose  of  taxation  shall  be  on  the  actual  earnings  of  the  road  in 
Michigan,  computed  by  adding  to  the  income  derived  from  the  business  transacted 
by  said  company  entirely  within  this  state  such  proportion  of  the  income  of  said 
company  arising  from  the  interstate  business  as  the  length  of  the  road  over  which 
said  interstate  business  is  carried  in  this  state  bears  to  the  entire  length  of  the 
road  over  which  said  interstate  business  is  carried."  *s 

Value  of  Road  Arising  from  Interstate  Transportation. — Where  an  as- 
sessing board  is  charged  with  the  duty  of  valuing  a  certain  number  of  miles  of 
railroad  within  a  state  forming  part  of  a  line  of  road  running  into  another 
state,  and  assesses  those  miles  of  road  at  their  actual  cash  value  determined  on 
a  mileage  basis,  this  is  not  placing  a  burden  upon  interstate  commerce,  beyond 
the  power  of  the  state,  simply  because  the  value  of  that  railroad  as  a  while  is 
created  partly — and  perhaps  largely — by  the  iinterstate  commerce  which  it  is 
doing.*6 

Tax  on  Basis  of  Mileage. — The  action  of  state  authorities  in  taking  the  entire 
valuation  of  the  property  of  a  railroad  company,  without  as  well  as  within  the 
state,  and  dividing  it  upon  a  mileage  basis  for  the  purpose  of  fixing  the  value 
of  that  within  the  state  for  purposes  of  taxation,  is  not  in  violation  of  the  com- 
merce clause  of  the  federal  constitution.*''  A  state  statute  provided  that  railroad, 
telegraph,  telephone,  express,  sleeping  car,  etc.,  companies,  whose  lines  extend 
beyond  the  limits  of  the  state,  should  have  their  intangible  property  assessed  on 
the  basis  of  the  mileage  of  their  lines  within  and  without  the  state.  But  from 
the  valuation  on  the  mileage  basis  the  value  of  all  tangible  property  is  deducted 
before  the  taxation  is  applied.  So  far  as  the  commerce  clause  of  the  federal 
constitution  is  concerned,  this  scheme  of  taxation  is  not  in  contravention 
thereof.*^     The  mode  which  the  state  of  Pennsylvania  adopted  to  ascertain  the 

Tel.    Co.   V.    Pennsylvania,   195   U.    S.   540,  24  S.  Ct.  107,  191  U.  S.  379,  48  L.  Ed.  329. 
49    L.    Ed.    312,    35    S.    Ct.    133;    Western  46.  Value  of  road  arising  from  interstate 

Union  Tel.  Co.  v.  Gottlieb,  190  U.  S.  413,  transportation. — Cleveland,  etc.,  R.  Co.  v. 

47  L.  Ed.  1116,  33  S.  Ct.  730.  Backus,  154  U.  S.  439,  38  L.  Ed.  1041,  14 

44.  Pittsburgh,   etc.,    R.   Co.   v.   Backus,  S.    Ct.   1123. 

154  U.   S.  431,  38  L.   Ed.  1031,   14  S.   Ct.  47.  Tax  on  basis  of  mileage.— St.  Louis, 

1114;  Western  Union  Tel.  Co.  v.  Taggart,  etc.,  R.  Co.  v.  Davis,  132  Fed.  629. 

163  U.  S.  1,  41  L.  Ed.  49,  16  S.  Ct.  1054.  48.  Adams  Exp.  Co.  v.  Ohio  State  Au- 

If  testimony  to  this  effect  was  presented  ditor,    165    U.    S.    194,   41    L.    Ed.    683,    17 

by    the    company   to    the    state    board,    it  S.  Ct.  305;  Adams  Exp.  Co.  v.  Kentucky, 

must  be  assumed,  in  the  absence  of  any-  166   U.    S.    171,   41    L.    Ed.   960,   17   S.    Ct. 

thing  to  the  contrary,  that  such  board,  in  527. 

making  the  assessment  of  track  and  roll-  So,   in   the   case   of   Pittsburgh,   etc.,   R. 

ing  stock  within   the  state,   took  into  ac-  Co.  v.   Backus,   154  U.   S.   421,   38   L.   Ed. 

count  the  peculiar  and  large  value  of  such  1031,  14  S.  Ct.  1114,  the  validity  of  a  state 

facilities    and    such    extra    rolling    stock.  tax   law,    whereby    a   railroad    which    tra- 

But  whether  in  any  particular   case   such  versed   several   states  was  valued   for  the 

matters    are    taken   into    consideration   by  purposes  of  taxation  by  taking  that  part 

the  assessing  board  does  not  make  against  of  the  value  of  the  entire  road  which  was 

the   validity   of   the   law,   because    it   does  measured  by  the  proportion  of  the  length 

not  require  that  the  valuation  of  the  prop-  of  the  particular  part  in  that  state  to  that 

erty  within   the  state   shall  be  absolutely  of  the  whole  road,  was  upheld.     See  New 

determined  upon  a  mileage  basis.     Pitts-  York,  etc.,  R.  Co.  v.  Pennsylvania,  158  U. 

burgh,   etc.,   R.    Co.   v.   Backus,   154  U.   S.  S.   431,   39   L.   Ed.   1043,   15  5.   Ct.   896. 

431,  38  L.  Ed.  1031,  14  S.  Ct.  1114.  Act  Del.  April  8,  1869,  §  1,  provides  for 

45.  Wisconsin,   etc.,   R.   Co.  v.   Powers,  a  tax  upon   the   net   earnings   of   railroad 
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proportion  of  the  company's  property  upon  which  it  should  be  taxed  in  that  state, 
was  by  taking  as  a  basis  of  assessment  such  proportion  of  the  capital  stock  of  the 
company  as  the  number  of  miles  over  which  it  ran  its  cars  within  the  state  bore 
to  the  whole  number  of  miles,  in  that  and  other  states,  over  which  its  cars  were 
run.  This  was  a  just  and  equitable  method  of  assessment;  and  if  it  were  adopted 
by  all  the  states  through  which  these  cars  ran,  the  company  would  be  assessed 
upon  the  whole  of  its  capital  stock  and  no  more.** 

Tax  Computed  upon  Relation  of  Mileage  to  Gross  Income. — The  su- 
preme court  of  the  United  States  has  expressly  held  in  two  cases,  where  the  road 
of  a  corporation  ran  through  different  states,  that  a  tax  upon  the  income  or 
franchise  of  the  road  was  properly  apportioned  by  taking  the  whole  income  or 
value  of  the  franchise,  and  the  length  of  the  road  within  each  state,  as  the  basis 
of  valuation.^''  The  statute  of  Michigan  passed  June  4,  1897,  levying  a  specific 
tax  upon  the  property  and  business  of  every  railroad  corporation  operated  within 
the  state,  providing  that  when  the  railroad  lies  partly  within  and  partly  without 
the  state,  prima  facie  the  gross  income  of  said  company  from  such  road  for  the 
purposes  of  taxation  shall  be  on  the  actual  earnings  of  the  road  in  the  state, 
computed  by  adding  to  the  income  derived  from  the  business  transacted  by  the 
company  entirely  within  the  state,  such  proportion  of  the  income  of  the  said 
company  arising  from  the  interstate  business  as  the  length  of  the  road  over 
which  said  interstate  business  is  carried  on  in  the  state  bears  to  the  entire  length 
of  the  road  over  which  said  interstate  business  is  carried,  is  not  an  unconstitu- 
tional interference  with  interstate  commerce.  In  form  the  tax  is  a  tax  on  the 
property  and  business  of  such  railroad  corporation  operated  within  the  state, 
and  computed  upon  certain  percentage  of  gross  income."  ^ 

Tax  Computed  upon  Relation  of  MUeage  to  Capital  Stock. — If  the 
stock  of  a  transportation  company  be  taxed  by  taking  as  a  basis  of  assessment 
such  proportion  of  its  capital  stock  as  the  number  of  miles  or  railroad  over 
which  its  cars  are  run  within  the  state  bear  to  the  whole  number  of  miles  over 
which  its  cars  are  run  throughout  the  United  States,  such  assessment  does  not 
impinge  upon  the  power  of  congress. ^^ 

Tax  on  Value  of  Uae  of  Property. — The  rule  of  property  taxation  is  that 
the  value  of  the  property  is  the  basis  of  taxation.  It  does  not  mean  a  tax  upon 
the  earnings  which  the  property  makes,  nor  for  the  privilege  of  usmg  the  prop- 
erty, but  rests  solely  upon  the  value.  But  the  value  of  property  results  from  the 
use  to  which  it  is  put  and  varies  with  the  profitableness  of  that  use,  present  and 

and  canal  companies    with  a  proviso  that,  49.    American    Refrigerator    Trans.    Co. 

when  a  hne  of  road   or  canal  lies   partly  y_   Hall,   174   U.    S.  70,   43   L.   Ed.   899,    19 

-within  the  state  and  partly  without,  only  3.    Ct.   599. 

such  part  of  the  net  earnings  shall  be  ^n  n^  ^  j  1  ^-  i  -i 
subject  to  the  tax  as  is  in  that  proportion  J^'T^^"^  1°^?"^^^^  "P°"  relation  of  nule- 
+,1  fhe  ,„v,^io  T,»+  »,,-r,;„^o  ,.,v,;i;t,  ti,,.  3ge  to  gross  income. — Delaware  Railroad 
to  the  whole  net  earnings  which  the  q?  m  ^\  is  \M-:,\\  onn  91  T  VA  aaa- 
length  of  the  road  or  canal  within  the  i^?  ^A^'  ^■■''  ^^  T^"'  ^i"^'  ?^  /t't  c\  f,' 
limits  of  the. state  bears  to  the  length  of  ,^ne  R-  Co^  7;  Pennsylvania  (US,),  21 
the  whole  road  or  canal;  and  §  4  provides  ^^\f,%  ^l^\  ^g  ''I'  ^f '^  If'^^f, 
for  a  tax  upon  the  actual  cash  value  of  i?,"^  .  '1'  I  ^-h^h  '  I  1  .Jjr' 
every  share  of  capital  stock  of  such  com-  |'"|^"l\'*^-;,  ^;o.l°-14  I'rt"l'l14 
panics,  with  a  proviso  that,  when  a  line  ^-  *^\^^  ^-  ^^-  ^°^^'  ^*  ^-  *^*-  ^^^*- 
of  road  or  canal  lies  partly  within  and  51.  The  prima  facie  measure  of  the  rail- 
partly  without  the  state,  the  company  road's  gross  income  is  substantially  that 
shall  be  required  to  pay  the  tax  on  only  which  was  approved  in  Maine  v.  Grand 
such  number  of  shares  of  stock  as  is  in  Trunk  R.  Co.,  143  U.  S.  217,  35  L.  Ed. 
that  proportion  to  the  whole  number  of  994,  12  S.  Ct.  121,  163.  See,  also,  West- 
shares  which  the  length  of  the  road  or  ern  Union  Tel.  Co.  v.  Taggart,  163  U. 
canal  within  the  state  bears  to  its  whole  S.  1,  41  L.  Ed.  49,  16  S.  Ct.  1054;  Wis- 
length.  Held,  that  such  statute  does  not  consin,  etc.,  R.  Co.  v.  Powers,  191  U.  S. 
unlawfully  interfere  with  interstate  com-  379,  48  L.  Ed.  339,  34  S.  Ct.  107. 
merce,  since  there  is  no  discrimination  52.  Tax  computed  upon  relation  of  mile- 
against  rights  held  in  other  states.  Minot  age  to  capital  stock. — Kehrer  v.  Stewart, 
'J.  Philadelphia,  etc.,  R.  Co.  (U.  S.),  18  197  U.  S.  60,  49  L.  Ed.  663,  25  S.  Ct.  403. 
Wall.  206,  21  L.   Ed.  888. 
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prospective,  actual  and  anticipated.  There  is  no  pecuniary  value  outside  of  that 
which  results  from  such  use.  The  amount  and  profitable  character  of  such  use 
determines  the  value,  and  if  property  is  taxed  at  its  actual  cash  value  it  is  taxed 
upon  something  vifhich  is  created  by  the  uses  to  which  it  is  put.^^ 

Tax  on  Express  Companies. — The  property  of  an  express  company  dis- 
tributed through  different  states  is  an  essential  condition  of  the  business  united 
in  a  single  specific  use.  It  constitutes  but  a  single  plant,  made  so  by  the  very 
character  and  necessities  of  the  business. 

"Doubtless  there  is  a  distinction  between  property  of  railroad  and  telegraph 
companies  and  that  of  express  companies.  The  physical  unity  existing  in  the 
former  is  lacking  in  the  latter ;  but  there  is  the  same  unity  in  the  use  of  the  entire 
property  for  the  specific  purpose,  and  there  are  the  same  elements  of  value  aris- 
ing from  such  use."  ^* 

§  3981.  Stamp  Duty  on  Bills  of  Lading'. — A  state  statute  imposing  a 
stamp  duty  on  bills  of  lading  for  gold  or  silver  transported  from  a  port  within  to 
a  port  without  the  state,  was  held  to  affect  a  matter  national  in  its  character,  re- 
quiring uniformity  of  regulation,  and  therefore  to  be  invalid,  though  not  in  conflict 
with  any  regulation  prescribed  by  congress."^ 


53.  Value  of  use  of  property. — Cleve- 
land, etc.,  R.  Co.  V.  Backus,  154  U.  S.  439, 
38   L.    Ed.   1041,    14   S.    Ct.   1123. 

54.  Express  companies. — Adams  Exp. 
Co.  V.  Ohio  State  Auditor,  165  U.  S.  194, 
41  L.  Ed.  683,  17  S.  Ct.  305;  American  Re- 
frigerator Trans.  Co.  v.  Hall,  174  U.  S.  70, 
43  L.  Ed.  899,  19  S.  Ct.  599;  American 
Exp.  Co.  V.  Indiana,  165  U.  S.  255,  41  L. 
Ed.   707,   17   S.    Ct.   991. 

"This  being  clear,  it  is  held  reasonable 
and  constitutional  to  get  at  the  worth  of 
such  a  line  in  the  absence  of  anything 
more  special,  by  a  mileage  proportion. 
The  tax  is  a  tax  on  property,  not  on  the 
privilege  of  doing  the  business,  but  it  is 
intended  to  reach  the  intangible  value  due 
to  what  we  have  called  the  organic  rela- 
tion of  the  property  in  the  state  to  the 
whole  system.  Western  Union  Tel.  Co. 
V.  Taggart,  163  U.  S.  1,  41  L.  Ed.  49,  16 
S.  Ct.  1054.  And  this  principle,  estab- 
lished by  many  cases,  has  been  extended 
by  the  cases  first  cited  above  to  the  lines 
of  express  companies,  although  those 
lines  are  not  material  lines  upon  the  face 
of  the  earth.  There  is  the  same  organic 
connection  as  in  the  other  cases."  Fargo 
V.  Hart,  193  U.  S.  490,  48  L.  Ed.  761,  24 
S.  Ct.  498.  See,  also,  Adams  Exp.  Co.  v. 
Ohio  State  Auditor,  165  U.  S.  194,  41  L. 
Ed.  683,  17  S.  Ct.  305;  American  Exp. 
Co.  V.  Indiana,  165  U.  S.  255,  41  L.  Ed. 
707,   17   S.   Ct.   991. 


55.    Stamp    duty    on    bills    of    lading. — 

Almy  V.  California  (U.  S.),  24  How.  169, 
16  L.  Ed-  644;  Case  of  the  State  Freight 
Tax  (U.  S.),  15  Wall.  232,  21  L.  Ed.  146; 
Fairbank  v.  United  States,  181  U.  S.  283, 
45  L.   Ed.  862,  21   S.   Ct.  648. 

"In  Almy  v.  California  (U.  S.),  24  How. 
169,  16  L.  Ed.  644,  a  Stamp  tax  had  been 
imposed  by  the  state  on  bills  of  lading 
for  the  transportation  of  gold  or  silver 
from  any  point  within  the  state  to  any 
point  without  it,  and  was  held  by  this 
court  to  be  invalid;  and  in  Woodruff  v. 
Parham  (U.  S.),  8  Wall.  123,  19  L.  Ed. 
382,  it  was  said  Ijy  this  court,  Mr.  Justice 
Miller  delivering  its  opinion,  that  that 
stamp  tax  'was  a  regulation  of  commerce, 
a  tax  imposed  upon  the  transportation  of 
goods  from  one  state  to  another,  over  the 
high  seas,  in  conflict  with  the  freedom  of 
transit  of  goods  and  persons  between  one 
state  and  another,  which  is  within  the  rule 
laid  down  in  Crandall  v.  Nevada  (U.  S.), 
6  Wall.  35,  18  L.  Ed.  744,  and  with  the 
authority  of  congress  to  regulate  com- 
merce among  the  states.' "  Pickard  v. 
Pullman  Southern  Car  Co.,  117  U.  S.  34, 
48,   29    L.    Ed.   785,    6   S.    Ct.    635. 

"In  Almy  v.  California  (U.  S.),  24  How. 
169,  16  L.  Ed.  644,  it  was  held  that  a  duty 
on  a  bill  of  lading  was  the  same  thing 
as  a  duty  on  the  article  which  it  repre- 
sented." Fairbank  v.  United  States,  181 
U.   S.  283,  45  L.  Ed.   863,  21,  S.   Ct.  648. 
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(3)  After   Hearing  by    Commission,   §    4195. 

(4)  Offenses   Arising   in    Several   Districts,    §    4196. 

(5)  Mandamus,   §   4197. 

(6)  Injunction,   §   4198. 

(7)  In   Particular   Instances,   §   4199. 

(8)  Equity   Jurisdiction,    §    4200. 

d.  Proceedings   at   Law   or  in   Equity,   §  4201. 
e:  Parties,    §    4202. 

f.  Limitation    and    Laches,    §    4203. 

g.  Pleadings,    §    4204. 

h.  Issues,    Proof    and    Variance,    §    4205. 

i.  Presumptions  and  Burden  of  Proof,  §  4206. 

j.  Evidence,    §    4207. 
k.  Reference,   §   4208. 

1.  Judgment   and   Orders,    §   4209. 
m.  Costs,   §   4210. 
n.  Stipulation    of   Parties,   §   4211. 

C.  Proceedings   in   Commerce   Court,   §§   4212-4217. 
a.  Statutory   Provision,    §   4212. 
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b.  Jurisdiction   in   General,    §   4213. 

c.  Power   to   Enforce  or   Enjoin   Orders   of   Commission,   §   4214. 

d.  Power  to  Enforce  or  Enjoin  Particular  Orders  of  Commission,  §  4215. 

e.  Power   to  Review   Order  of   Commission,   §  4216. 

f.  Procedure,   §   4217. 

D.  Proceedings    in    State    Courts,    §   4218. 

E.  Election  of  Remedies,  §  4219. 

X.  Criminal    Liability    of    Carrier,    §§    4230-4237. 

A.  In  General,  §  4220. 

B.  Discrimination    and    Undue    Preference,    §    4221. 

C.  Rebates,   §   4222. 

D.  Failure  to  File  and  Publish  Rates,   §  4223. 

E.  Departure    from    Publishing    Rates,    §    4224. 

F.  False  Billing  of  Goods,  §  4225. 

G.  Liability   for   Act   of  Agent,    §   4226. 

H.  Criminal   Proceedings   against   Carrier,   §§   4227-4237. 
a.  Jurisdiction    and   Venue,    §    4227. 
•b.  Initiation   of   Proceedings,   §   4328. 

c.  Parties,   §   4229. 

d.  Indictment,   §§   4330-4334. 

(1)  For   Failure   to   File   Rates,   §   4330. 

(2)  For   Departure   from   Published  Rate,   §   4231. 

(3)  -For   Discrimination   and   Preference,   §   4232. 

(4)  For   Granting  Rebate  or   Concession,   §  4233. 

(5)  Indictment    against    Express    Company,    §    4234. 

e.  Burden   of   Proof,    §   4235. 

f.  Evidence,  §  4236. 

g.  Instructions,   §   4237. 

XL  Criminal   Liability  of  Officers   and  Agents,   §  4238. 
XII.  Criminal    Liability   of   Shipper,    §§   4239-4244. 

A.  Inducing   Carrier  to   Discriminate,   §   4239. 

B.  Receiving   Rebates,   §  4240. 

C.  False    Billing   of    Goods,    §    4241. 

D.  Indictment,    §    4242. 

E.  Issues,    Proof    and    Variance,    §    4243. 

F.  Evidence,  §  4244, 

§§  3982-3989.  Statutory  Provisions— §  3982.  Purpose  and  Object.— 

The  purpose  of  the  Interstate  Commerce  Act  is  to  promote  and  facilitate  com- 
merce 1  by  the  adoption  of  regulations  to  make  charges  for  transportation  just 
and  reasonable,  and  to  forbid  undue  and  unreasonable  preferences  or  discrim- 
inations.^  Commerce,  in  its  largest  sense,  must  be  deemed  to  be  one  of  the 
most  important  subjects  of  legislation,  and  an  intention  to  promote  and  facilitate 
it,  and  not  to  hamper  or  destroy  it,  is  naturally  to  be  attributed  to  congress.^  The 
provisions  of  the  act  look  to  the  prevention  of  discrimination,*  to  the  furnishing 
of  equal  facilities  for  the  interchange  of  trafific,^  to  the  rate  of  compensation  for 

1.    Purpose   and   object. — United    States  Harriman  v.  Interstate  Commerce  Comm., 

V.   Trans-Missouri    Freight   Ass'n,    166   U.  211  U.  S.  407,  53  L.  Ed.  253,  39  S.  Ct.  115. 

S.  290,  41  L.   Ed.   1007,  17  S.  Ct.  540;   In-  2.     United     States     v.     Trans-Missourf 

terstate    Commerce    Comm.   v.    Baltimore,  Freight   Ass'n,   166   U.   S.   290,   41    L.    Ed. 

etc.,   R.   Co.,   145  U.  S.  263,   36  L.   Ed.   699,  ioo7    17    S     Ct    540 

12  S.  Ct  844.     See    also    Pennsylvania  R.  3.  Texas,  etc.,  R.  Co.  v.  Interstate  Com- 

il  I4  ttl\^-^^,  Zl  1  ko^t:  -;«    Comm      163   U.    S.    197,    40    L.    Ed. 

Interstate    Commerce    Comm.,    162    U.    S.  ^*"'  "  ^-  ^'-      ,;^.       ...             ,    „     , 

197,  40  L.  Ed.  940,  16  S.  Ct.  666;  Southern  4.   See  post,     Discrimmation   and  Pref- 

Pac  Co.  V.   Interstate   Commerce   Comm.,  erences,"     §§  4016-4044. 

200  U.  S.  536,  50  L.  Ed.  585,  36  S.  Ct.  330;  5.  See  post,  "Facilities,"  §§  3995-3997. 


3601 


INTERSTATE    COMMERCE    ACT. 


§  3982 


what  is  termed  the  long  and  the  short  haul,®  to  the  attainment  of  a  continuous 
passage  from  the  point  of  shipment  to  the  point  of  destination^  at  a  known  and 
published  schedule, *  without  reference  to  the  location  of  those  points  or  the  lines 
over  which  it  is  necessary  for  the  traffic  to  pass,  and  to  procure  uniformity  of 
rates  charged  by  each  company  to  its  patrons,  and  to  other  objects  of  a  similar 
nature.^  The  great  purpose  of  the  act,  while  seeking  to  prevent  unjust  and  un- 
reasonable rates,  is  to  secure  equality  of  rates  as  to  all,  and  to  destroy  favoritism, 
the  last  being  accomplished  by  requiring  the  publication  of  tariffs,  and  by  pro- 
hibiting secret  departures  from  such  tariffs,  and  forbidding  rebates,  preferences,, 
and  all  other  forms  of  undue  discrimination. i*^ 

To  Destroy  Competition. — It  is  not  designed,  however,  to  prevent  competi- 
tion between  different  roads,  or  to  interfere  with  the  customary  arrangements 
made  by  railway  companies  for  reduced  fares  in  consideration  of  increased 
mileage,  where  such  reduction  did  not  operate  as  an  unjust  discrimination  against 
other  persons  travelling  over  the  road.^^  When  it  is  sought  to  show  that  a  charge- 
is  extortionate  as  being  contrary  to  the  statutable  obligation  to  charge  equally, 
it  is  immaterial  whether  the  charge  is  reasonable  or  not;  it  is  enough  to  show 
that  the  company  carried  for  some  person  or  class  of  persons  at  a-  lower  charge 
during  the  period  throughout  which  the  party  complaining  was  charged  more 
under  the  like  circumstances. ^^  But  the  act  does  not  authorize  an  agreement  be- 
tween competing  railroads  relating  to  traffic  rates  for  the  transportation  of  ar- 
ticles of  commerce  between  the  states,  as  will  produce  a  restraint  of  trade  or 
commerce,  nor  does  it  authorize  any  other  agreements  which  would  be  inconsist- 
ent with  the  provisions  of  the  Sherman  Anti-Trust  Act.^^ 

To  Reinforce  Tariff  Laws. — It  is  not  the  purpose  of  the  act  to  reinforce  the 
tariff  laws.i* 

Interference  with  Commerce. — It  can  not  be  readily  supposed  that  congress 
intended,  when  regulating  such  commerce,  to  interfere  with  and  interrupt,  much 


6.  See  post,  "Long  and  Short  Haul," 
§§  4097-4110. 

7.  See  post,  "To  Establish  Through 
Routes,"   §   3993. 

8.  See  post,  "Printing  and  Publishing 
Schedules,"  §§  4125-4145. 

9.  United  States  v.  Trans-Missouri 
■Freight   Ass'n,    166    U.    S.    290,   41    L.    Ed. 

1007,    17    S.    Ct.    540. 

The  principal  objects  of  the  interstate 
commerce  act  were  to  secure  just  and 
reasonable  charges  for  transportation;  to 
prohibit  unjust  discrimination;  in  the  ren- 
dition of  like  services  under  similar  cir- 
cumstances and  conditions;  to  prevent  un- 
due or  unreasonable  preferences  to  persons, 
corporations  or  localities;  to  inhibit  greater 
compensation  for  a  shorter  than  for  a 
longer  distance  over  the  same  line;  and 
to  abolish  combinations  for  the  pooling 
of  freights.  Southern  Pac.  Co.  v.  Inter- 
state Commerce  Comm.,  200  U.  S.  536, 
50   L.    Ed.   585,   26   S.   Ct.   330. 

The  objects  of  the  Interstate  Com- 
merce Act  are  to  secure  just  rates,  pro- 
hibit unjust  discrimination,  prevent  undue 
preference,  prohibit  greater  compensation 
for  a  shorter  than  for  a  longer  distance, 
and  abolish  combinations.  Interstate 
Commerce  Comm.  v.  Chicago,  etc.,  R.  Co., 
141  Fed.  1003,  affirmed  in  28  S.  Ct.  493, 
209   U.    S.    108,    52   L.    Ed.   705. 

10.  Nevtf  York,  etc.,  R.  Co.  v.  Interstate 
Commerce   Comm.,   200   U.    S.    361,    50   L. 


Ed.  515,  26  S.  Ct.  272.  See,  also,  Texas, 
etc.,  R.  Co.  V.  Abilene  Cotton  Oil  Co.,  204 
U.  S.  426,  51  L.  Ed.  553,  27  S.  Ct.  350,  9 
Am.   &   Eng.   Ann.   Cas.   1075. 

11.  To  destroy  competition. — Interstate 
Commerce  Comm.  v.  Baltimore,  etc.,  R. 
Co.,  145  U.  S.  263,  36  L.  Ed.  699,  12  S. 
Ct.  844.  See,  also,  Texas,  etc.,  R.  Co. 
V.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426, 
51  L.  Ed.  553,  27  S.  Ct.  350,  9  Am.  & 
Eng.  Ann.  Cas.  1075;  Southern  Pac.  Co.. 
V.  Interstate  Commerce  Comm.,  200  U.  S- 
536,  50  L.  Ed.  585,  26  S.  Ct.  330;  Texas, 
etc.,  R.  Co.  V.  Interstate  Commerce 
Comm.,  163  U.  S.  197,  40  L.  Ed.  940,  16 
S.    Ct.    666. 

The  act  was  not  directed  to  the  secur- 
ing of  uniformity  of  rates  to  be  charged 
by  competing  companies,  nor  was  there 
any  provision  therein  as  a  maximum  or 
mimimum  of  rates.  United  States  v.. 
Trans-Missouri  Freight  Ass'n,  166  'U.  S. 
290,    41    L.    Ed.    1007,    17    S.    Ct.    540. 

12.  Interstate  Commerce  Comm.  v. 
Baltimore,  etc.,  R.  Co.,  145  U.  S.  263,  36 
L.   Ed.  699,   12  S.   Ct.   844. 

13.  United  States  v.  Trans-Missouri 
Freight  Ass'n,  166  U.  S.  290,  41  L.  Ed. 
1007,   17   S.   Ct.   540. 

14.  To  reinforce  tariff  laws. — Texas,  etc., 
R.  Co.  V.  Interstate  Commerce  Comm.^ 
162    U.    S.    197,    40    L.    Ed.    940,    16    S.    Ct. 
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less  destroy,  sources  of  trade  and  commerce  already  existing,  nor  to  overlook 
the  property  rights  of  those  who  had  invested  money  in  the  railroads  of  the  coun- 
try, nor  to  disregard  the  interest  of  the  consumers,  to  furnish  whom  with  mer- 
chandise is  one  of  the  principal  objects  of  all  systems  of  transportation.^^ 

Not  Intended  to  Cover  Whole  Field. — ^Although  the  commerce  statute  may 
be  described  as  a  general  code  for  the  regulation  and  government  of  railroads 
upon  the  subjects  treated  therein,  it  can  not  be  contended  that  it  furnishes  a  com- 
plete and  perfect  set  of  rules  and  regulations  which  are  to  govern  them  in  all 
cases,  and  that  any  subsequent  act  in  relation  to  them  must,  when  passed,  in  ef- 
fect amend  or  repeal  some  provision  of  that  statute.  The  statute  does  not  cover 
all  cases  concerning  transportation  by  railroad  and  all  contracts  relating  thereto. 
It  does  not  purport  to  cover  such  an  extensive  field. i® 

§  3983.  History  of  Act. — Prior  to  the  enactment  of  the  act  of  February  4, 
1887,  to  regulate  commerce,  commonly  known  as  the  Interstate  Commerce  Act, 
railway  traffic  in  this  country  was  regulated  by  the  principles  of  the  common  law 
applicable  to  common  carriers,  which  demanded  little  more  than  that  they  should 
carry  for  all  persons  who  applied,  in  the  order  in  which  the  goods  were  delivered 
at  the  particular  station,  and  that  their  charges  for  transportation  should  be  rea- 
sonable. It  was  even  doubted  whether  they  were  bound  to  make  the  same  charge 
to  all  persons  for  the  same  service ;  though  the  weight  of  authority  in  this  country 
was  in  favor  of  an  equality  of  charge  to  all  persons  for  similar  services.  In  sev- 
eral of  the  states  acts  had  been  passed  intended  to  secure  the  public  against  un- 
reasonable and  unjust  discrimination. ^'^ 

§  3984.  Constitutionality  of  Act. — Congress  has  the  power,  and  a  corre- 
sponding duty,  under  the  federal  constitution,  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  and  with  the  Indian  tribes. ^^  i^^g  constitu- 
tionality of  the  provision  imposing  upon  the  initial  carrier  liability  for  loss  regard- 
less of  whether  the  same  occurred  on  its  portion  of  the  route  or  upon  that  of  a 
connecting  carrier,  can  not  be  attacked  upon  the  ground  that  it  deprives  the  receiv- 
ing carrier  of  his  liberty  to  select  his  own  agencies  for  a  continuous  route  of  the 
transportation  beyond  his  own  line,  where  it  appears  that  in  the  instant  case  the 

15.  Interference  with  commerce. —  v.  Michigan,  121  U.  S.  330,  30  L.  Ed.  888, 
Texas,  etc.,  R.  Co.  v.  Interstate  Commerce      7  S.   Ct.  857. 

Comm.,   162  U.  S.   197,  40  L.  Ed.  940,   16  18.    Constitutionality   of   act. — Fargo   v. 

S.  Ct.  666;  Louisville,  etc.,  R.  Co.  v.  Behl-  Michigan,  121  U.  S.  230,  30  L.  Ed.  888,  7 

mer,   175   U.   S.   648,   44  L.   Ed.   309,   20   S.  S.    Ct.    857;    New    York,    etc.,    R.    Co.    v. 

Ct.   209.  Interstate    Commerce    Comm.,    200   U.    S. 

16.  Not  intended  to  cover  whole  field. —  361,  50  L.   Ed.   515,   26  S.   Ct.  272. 
United   States   v.   Trans-Missouri    Freight  Act    of    congress    known    as    the    "Car- 
Ass'n,    166  U.   S.   290,   41   L.   Ed.   1007,   17  mack  Amendment   to   the   Hepburn   Bill," 
S.    Ct.   540.  and    as    the    "Initial    Carriers'    Act"    (Act 

17.  History  of  act.— 24  Stat.  379,  ch.  104;  June  29,  1906,  c.  3591,  §  7,  34  Stat.  595  [U. 
Interstate  Commerce  Comm.  v.  Haiti-  S.  Comp.  St.  Supp.  1909,  p.  1166]),  is  con- 
more,  etc.,  R.  Co.,  145  U.  S.  263,  36  E.  stitutional.  Sturges  v.  Detroit,  etc.,  R. 
Ed.  699,  12  S.  Ct.  844.  See,  also.  Western  Co.,  166  Mich.  231,  131  N.  W.  706. 
Union  Tel.  Co.  v.  Call  Pub.  Co.,  181  U.  Equal  protection  of  the  laws.— Act 
S.  92,  45  L.  Ed.  765,  21  S.  Ct.  561;  North-  Cong.  June  29,  1906,  c.  3591,  34  Stat.  593 
western  Warehouse  Co.  v.  Oregon  R.,  (U.  S.  Comp.  St.  Supp.  1907,  p.  909),  is 
etc.,  Co.,  159  Fed.  975.  not  unconstitutional  as  denying  equal  pro- 
Congress     has     freely     exercised     the  tection   of  the   laws.     Galveston,   etc.,   R. 

power    to    regulate    commerce    so    far    as  Co.   v.   Wallace    (Tex.    Civ.   App.),  Ill   S. 

relates  to  commerce  with  foreign  nations  W.    169. 

and  with  the  Indian  tribes,  but  in  regard  Taking  private  property  for  public  pur- 

to  commerce  among  the  several  states  it  poses. — The    act    Cong.    June   29,    1906,    c. 

has,    until    Act    of    February    4,    1887,    re-  3591,  34  Stat.  584   (U.  S.   Comp.  St.  Supp. 

frained  from  the  passage  of  any  very  im-  1909,  p.  1149)   is  a  valid  regulation  of  in- 

portant   regulation   upon   this   subject,   ex-  terstate    commerce,    and   is    not   unconsti- 

cept      perhaps      the      statutes      regulating  tutional    as    taking    private    property    for 

steamboats  and  their  occupation  upon  the  public  purposes.     Houston,  etc.,  R.  Co.  v. 

navigable   waters   of  the   country.      Fargo  Lewis,  103  Tex.  452,  129  S.  W.  594. 
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defendant  had  selected  its  own  agencies  and  the  connecting  carriers  and  made  its 
own  arrangements  and  rates  before  receiving  the  goods  in  question  for  ship- 
ment.i^ 

Investigation  and  Compelling  Attendance  of  Witnesses. — The  same  ob- 
servation may  be  made  in  respect  to  those  provisions  empowering  the  commission 
to  inquire  into  the  management  of  the  business  of  carriers  subject  to  the  provi- 
sions of  the  act,  and  to  investigate  the  whole  subject  of  interstate  commerce  as 
conducted  by  such  carriers,  and,  in  that  way,  to  obtain  full  and  accurate  informa- 
tion of  all  matters  involved  in  the  enforcement  of  the  act  of  congress.  It  is  clearly 
competent  for  congress,  to  that  end,  to  invest  the  commission  with  authority  to 
require  the  attendance  and  testimony  of  witnesses,  and  the  production  of  books, 
papers,  tariffs,  contracts,  agreements,  and  documents  relating  to  any  matter  le- 
gally committed  to  that  body  for  investigation. ^o 

Prohibition  of  Discrimination. — There  can  be  no  question  of  the  power  of 
congress  to  regulate  interstate  commerce  to  prevent  favoritism,  and  to  secure 
equal  rights  to  all  engaged  in  interstate  trade. ^i  The  prohibition  of  unjust 
charges,  discriminations  or  preferences,  by  carriers  engaged  in  interstate  com- 
merce, in  respect  to  property  or  persons  transported  from  one  state  to  another, 
is  a  proper  regulation  of  interstate  commerce,  and  the  object  that  congress  has  in 
view  by  the  act  in  question  may  be  legitimately  accomplished  by  it  under  the 
power  to  regulate  commerce  among  the  several  states.  In  every  substantial  sense 
such  prohibition  is  a  rule  by  which  interstate  commerce  must  be  governed,  and  is 
plainly  adapted  to  the  object  intended  to  be  accomplished. ^^  In  so  doing  congress 
may  control  those  who  are  conducting  interstate  commerce  by  holding  them 
responsible  for  the  intent  and  purposes  of  the  agents  to  whom  they  have  delegated 
the  power  to  act  in  the  premises. ^^ 

Levying  Export  Taxes  and  Duties.— The  mere  incidental  effect  upon  ex- 
ports which  may  be  produced  by  applying  to  a  shipment  from  an  interior  point  of 
the  United  States  to  a  foreign  port  the  provisions  of  the  Elkins  Act,  making  it 
an  offense  against  the  United  States  to  obta'in  the  transportation  of  property  in 
interstate  or  foreign  commerce  at  less  than  the  carrier's  pubHshed  rates,  does  not 
render  such  provisions  repugnant  to  the  United  States  constitution,  forbidding 
the  levying  of  export  taxes  or  duties. ^^ 

Preference  to  Ports,' — Preference  is  not  given  to  the  ports  of  one  state  over 
those  of  another  by  applying  to  articles  intended  for  foreign  export  the  provisions 
of  the  Elkins  Act  ^s  making  it  an  offense  against  the  United  States  to  accept  trans- 
portation of  goods  in  interstate  or  foreign  commerce  at  less  than  the  carrier's 
published  rates. ^6 

Who  May  Raise  Question. — A  law  will  not  be  declared  invalid  at  the  in- 
stance of  one  not  affected  by  it;  hence  persons  not  affected  by  statutory  provi- 

19.  Imposing  liability  on  initial  carrier.  21.  Prohibition  of  discrimination. — New 

— Atlantic,  etc.,  R.  Co.  v.  Riverside  Mills,  York,   etc.,   R.    Co.  v.   United   States    212 

219    U.    S.    186,    55    L.    Ed.    167,    31    S.    Ct.  U.   S.   481,   53   L.   Ed.   613,   29   S.   Ct.   304. 

164,  31  L.  R.  A.,  N.  S.,  7;  Louisville,  etc.,  22.     Interstate     Commerce      Comm      v 

R.    Co.  V.   Scott,   219   U.   S.   209,   55   L.    Ed.  Brimson,    154   U.    S.    447,    38    L     Ed     1047 

183,   31   S.   Ct.   171.  12   S.    Ct.   1125. 

The     Interstate     Commerce     Act     (Act  23.    New   York,    etc.,  -R.    Co.   v    United 

Feb.  4,  1887,  c.  104,  §  20,  24  Stat.  386   [U.  States,    212   U.   S.   481,   53   L.    Ed     613     29 

S.   Comp.   St.   1901,  p.   3169]),  making  the  S.   Ct.   304. 

initial  carrier  who  issued  a  bill  of  lading  24.  Levying  export  taxes  and  duties. 

liable   for   the   default   of   each    successive  Const.    U.    S.,    art.    1,    §   9;    Act.    Feb.    19 

carrier  to  the  point  of  destination,  merely  1903;     Armour     Packing     Co.     v.    United 

declares   the   common   law   and   is   consti-  States,  209  U.   S.  56,  52  L    Ed    681    28  S 

tutional.     Reid  v.  Southern  R.   Co.,  69  S.  Ct.   428.                                                    ' 

E.   618,   153   N.   C.   490.  25.   Preference  to  ports.— Act   Feb.    19 

20.  Investigation  and  compelling  attend-  1903.  ' 
ance  of  witnesses. — Interstate  Commerce  26.  Armour  Packing  Co.  v.  United 
Comm.  V.  Brimson,  154  U.  S.  447,  38  L.  States,  209  U.  S.  56,  52  L.Ed  681  28 
Ed.   1047,    12   S.    Ct.   1125.  S.    Ct.    428. 
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sions  alleged  to  be  unconstitutional  have  no  standing  to  urge  constitutional  ob- 
jections against  the  same.^^ 

Due  Process  of  Law. — The  validity  of  the  act  as  appHed  to  the  due  process 
of  law  clauses  of  the  constitution  has  several  times  been  declared. ^^  A  corporate 
carrier  engaged  in  interstate  commerce  has  no  standing  to  object  that  the  last 
paragraph  of  §  1  of  the  Elkins  Act^^  is  unconstitutional  in  that  it  applies  to  in- 
dividual carriers  as  well  as  those  of  a  corporate  character  and  attributes  the  acts 
of  the  agents  of  such  individual  carriers  to  them,  thereby  making  the  crime  of 
one  person  that  of  another,  thus  depriving  the  latter  of  due  process  of  law  and 
the  presumption  of  innocence  which  the  law  raises  in  his  favor.^** 

Partial  Invalidity. — Moreover  this  section  of  the  statute  is  separable,  and 
even  if  the  presumption  thus  created  as  to  individuals  were  unconstitutional,  the 
act  would  still  remain  valid  as  to  corporate  carriers. ^^ 

§  3985.  Construction  of  Act. — The  courts  should  adopt  a  reasonable  con- 
struction of  the  act  in  order  to  accomplish  its  ""general  purpose  obtaining  fair 
treatment  for  the  public  from  carriers,  and  reasonable  charges  for  transportation, 
and  the  honest  performance  of  duty,  with  no  improper  or  unjust  preference  or 
discrimination. 82  The  Interstate  Commerce  Act  is  applicable  and  is  intended  to 
apply,  only  to  matters  involved  in  the  regulation  of  commerce,  and  which  congress 
may  rightfully  subject  to  investigation  by  a  commission  established  for  the  pur- 
pose of  enforcing  that  act.^^  A  statute  of  the  scope  of  the  interstate  commerce 
act,  designed  to  regulate  the  vast  interstate  transportation  business  of  the  coun- 
try, is  not  to  be  narrowly  interpreted  in  accordance  with  the  economical  or  phys- 
ical conditions  prevailing  at  the  time  of  its  enactment. ^^ 

The  interpretation  given  by  the  commission  to  the  act  to  regulate  com- 
merce that  these  prohibitions  are  not  applicable  to  carriers  which,  prior  to  the 
adoption  of  the  interstate  commerce  act,  were  authorized  by  their  charters  or  leg- 
islative authority  to  carry  on  both  the  business  of  mining  and  selling  the  coal  so 
mined,  and  transporting  the  same  to. market,  is  now  binding,  and,  as  restricted  to 
the  precise  conditions  which  were  passed  on  in  the  cases  referred  to,  must  be  ap- 
plied to  all  strictly  identical  cases  in  the  future;  at  least,  until  congress  has  leg- 
islated on  the  subject.  This  is  in  consequence  of  the  familiar  rule  that  a  con- 
struction made  by  the  body  charged  with  the  enforcement  of  a  statute,  which 
construction  has  long  obtained  in  practical  execution,  and  has  been  impliedly 
sanctioned  by  the  re-enactment  of  the  statute  without  alteration  in  the  particulars 
construed,  when  not  plainly  erroneous,  must  be  treated  as  read  into  the  statute.^* 

27.  Who  may  raise  question  of  consti-  32.  Construction  of  act. — Southern  Pac. 
tutionality. — Williams  v.  Walsh,  233  U.  Co.  v.  Interstate  Commerce  Comm.,  200 
S.  415,  56  L.  Ed.  253,  32  S.  Ct.  137;  At-  U.  S.  536,  50  L.  Ed.  585,  26  S.  Ct.  330. 
lantic,  etc.,  R.  Co.  v.  Riverside  Mills,  219  -33.  Interstate  Commerce  Comm.  v. 
U.  S.  186,  55  L.  Ed.  167,  31  S.  Ct.  164,  31  Brimson,  154  U.  S.  447,  38  L.  Ed.  1047, 
E.    R.   A.,   N.    S.,   7.  12    S.    Ct.    1125. 

28.  Due  process  of  law.-Pittsburgh  ^^^  ^  ^  Interstate 
ef^-'^R;  Co. J'.   Mitchell    175   Ind    196,   91  Commerce   Comm.    191  Fed.  40. 

N.   E.  735,  93   N.   E.  996,  citmg  Riverside  .             ' 

Mills  V.  Atlantic,  etc.,  R.  Co.,  168  Fed.  Construction  of  amendments. —  Elkms 
987;  Smeltzer  v.  St.  Louis,  etc.,  R.  Co.,  Act  as  amended  by  Act  June  29,  1906,  for- 
158  Fed.  649;  Greenwald  v.  Weir,  59  Misc.  bidding  concessions  or  discrimination  in 
Rep  431  111  N.  Y.  S.  235;  Galveston,  respect  to  transportation,  held  not  to  be 
etc"  R.  Co.  V.  Crow  (Tex.  Civ.  App.),  117  restricted  by  the  narrower  language  of 
S.  W.  170;  Galveston,  etc.,  R.  Co.  v.  Piper  Interstate  Commerce  Act,  §§  2,  3,  pro- 
Co.,  52  Tex.  Civ.  App.  568,  115  S.  W.  107.  hibitmg     unjust     discrimmatiori  and     un- 

29.  Act  Feb.  19,  1903,  32  Stat.  847.  due     or     unreasonable     prejudice  or  dis- 

30.  New  York,  etc.,  R.  Co.  v.  United  advantage.  Hockiijg  Valley  R.  Co.  t'- 
States,  212  U.  S.  481,  53  L.  Ed.  613,  29  United  States,  210  Fed  735;  Sunday  Creek 
S.    Ct.    304;    S.    C,    212    U.    S.    500,    53    L.       Co.  v.  United  States,  210  Fed.  747. 

Ed.  624,  39  S.  Ct.  309.  35.     New   York,    etc.,    R.    Co.   v.    Inter- 

31     Partial  invalidity. — New   York,   etc.,  state    Commerce    Comm.,    200   U.    S.   361, 

R    Co.  V.  United  States,  213  U.   S.  481,  53  50  L.   Ed.   515,  26   S.   Ct.  372. 
L.    Ed.    613,    39    S.    Ct.    304. 
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Construed  as  English  Traffic  Act. — The  Interstate  Commerce  Act  having 
adopted  substantially  some  of  the  provisions  of  the  English  railway  traffic  acts 
the  construction  given  to  such  provisions  by  the  English  courts  must  be  received 
as  incorporated  into  the  act. so  The  construction  of  the  phrase  "undue  or  unrea- 
sonable preference  or  advantage,"  as  used  in  the  interstate  commerce  act,  when 
applied  to  any  particular  description  of  traffic,  must  be  the  same  as  when  applied 
to  any  particular  person,  company,  firm,  corporation,  or  locality.  All  of  said 
terms  being  contained  in  a  single  sentence,  the  same  construction  must  be  given 
to  each  and  every  part  of  the  sentence. s'' 

Clause  Limiting  Operation  of  Act. — The  proviso  in  §  1  of  the  Interstate 
Commerce  Act  of  Feb.  4,  1887,  that  the  act  shall  not  apply  to  transportation 
wholly  within  one  state,  was  not  intended  as  a  limitation  of  its  provisions,  where 
they  are  within  the  powers  of  congress,  and  does  not  prevent  the  application  of 
the  provision  of  §  3  prohibiting  discrimination  between  localities  to  cases  where 
such  discrimination  is  brought  about  by  state  action  reducing  intrastate  rates. ^^ 

§  3986.  Operation  and  Effect. — Transactions  to  which  this  act  relates  be- 
ing interstate  in  their  character,  the  act  is  of  paramount  operation,  and  no  state 
enactment  can  be  of  any  avail,  since  the  subject  has  been  covered  by  an  act  of 
congress,  acting  within  the  limits  of  its  constitutional  powers.^''  Parties  to  an 
interstate  shipment  are  presumed  to  contract  with  reference  to  the  acts  of  con- 
gress on  that  subject,  and  such  contracts  can  not  be  construed  with  reference  to 
any  other  law.*°  And  contracts  made  in  contravention  of  the  interstate  com- 
merce act  are  contrary  to  public  policy  and  void,  regardless  of  the  intent  of  the 
parties.*^  Because  opportunities  of  the  violation  of  the  act  may  occur  by  reason 
of  a  rule  of  a  carrier,  is  no  ground  for  holding,  as  a  matter  of  law  that  violations 
must  occur,  and  that  the  rule  itself  is  therefore  illegal.*- 

Common-Law  Liability  for  Negligence. — The  original  Interstate  Com- 
merce Act  and  the  amendment  thereto  do  not  in  any  manner  supersede  or  amend 
the  common-law  rule  as  to  liability  of  a  carrier  for  its  negligence  in  interstate 
shipments.*" 

On  Rights  Arising  under  State  Statute. — The  right  of  a  shipper  to  invoke 
the  provisions  of  the  interstate  commerce  law  against  discrimination  on  interstate 
shipments  against  a  railroad  company  on  whose  line  he  is  located  is  not  affected 
by  the  fact  that  the  duty  of  such  company  to  receive  and  handle  all  freight  con- 
signed over  its  line  without  discrimination  arises  from  a  state  statute,  rather  than 
from  a  voluntary  arrangement  with  connecting  lines.** 

On  Existing  Contracts. — A  contract  which  would  be  illegal  if  made  after 
the  passage  of  the  act  is  illegal  and  unenforcible  although  made  before  the  act 
took  effect.*"  A  contract  entered  into  prior  to  the  passage  of  the  interstate  com- 
merce law  for  the  carriage  of  freight  by  a  railway  company  at  rates  contrary  to 
the  provisions  of  that  law  can  not  be  enforced  after  its  passage,  and  the  shipper 

36.  Construed  as  English  Traffic  Act.  41.  New  York,  etc.,  R.  Co.  v.  Inter- 
— Interstate  Commerce  Comm.  v.  Balti-  state  Commerce  Comm.,  200  U.  S.  361, 
more,    etc.,    R.    Co.,    43    Fed.    37.                           50    L.    Ed.    515,    26    S.    Ct.    273. 

37.  Interstate  Commerce  Comm.  v.  42.  Southern  Pac.  Co.  v.  Interstate 
Chicago,  etc.,  R.  Co.,  141  Fed.  1003,  af-  Commerce  Comm.,  300  U.  S.  536,  50  L. 
firmed  in  209  U.   S.  108,  52  L.   Ed.  705,  28        £d.   535^   gg   g,    Q^    335. 

^■3^*"  Clause    limiting    operation    of    act.  J^;^    Common-law    liability    for    negli- 

-Texas,    etc.,    R.    Co^   v^  United    States,  fr";!"   4  g     123    N     W°'449    '                 ' 

205    Fed.    380;    Houston,    etc.,    R.    Co.    v.  ^^    ^^°;    ^^S,    123    N.    W.    449. 

United  States,  205  Fed.  391.  44.    On  rights  arising  under  state  stat- 

39.  Operation  and  effect.— Chicago,  etc.,  ute.— Interstate  Stockyards  Co.  v.  In- 
R.    Co.    V.   United    States,   319   U.    S.   486,  dianapolis,    etc.,    R.    Co.,    99    Fed.    472. 

55   L.   Ed.  305,  31   S.   Ct.  272.  45.    On   existing   contracts. — Cowley   v. 

40.  Southern  R.  Co.  v.  Harrison,  119  Northern  Pac.  R.  Co.,  68  Wash.  558,  123 
Ala.   539,  24  So.   552,   43   L.   R.  A.   385,  72  Pac.  998,  41  L.   R.  A.,  N.   S.,   559. 

Am.   St.   Rep.   936. 
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can  not  recover  any  rebates  stipulated  for  in  such  contracts.*^  Since  the  common 
law,  as  such,  is  no  part  of  the  national  jurisprudence,  and  since  the  exclusive  right 
to  regulate  commerce  is  vested  in  congress,  overcharges  for  freight  on  an  inter- 
state shipment,  involving  unjust  discrimination,  made  prior  to  the  interstate  com- 
merce act,  can  not  be  recovered.  And  the  provision  of  §  22  that  the  act  shall  not 
abridge  the  remedies  now  existing  at  common  law  or  by  statute,  does  not  con- 
fer on  the  shipper  the  right  to  recover  such  overcharges,  on  the  ground  that  it 
recognizes  a  common-law  or  statutory  liability  on  the  part  of  the  carrier  there- 
for.« 

On  Pending  Proceedings. — The  special  saving  clause  in  the  Act  of  June  29, 
1906,  does  not  mention  the  particular  subject  of  the  general  saving  clause  in  the 
Revised  Statutes  of  the  United  States,**  as  to  the  effect  on  existing  penalties,  for- 
feitures, and  liabilities  of  a  repealing  act,  and  can  be  accorded  reasonable  opera- 
tion, consistently  with  the  true  intent  of  its  language  and  with  the  undisturbed 
operation  of  the  general  saving  clause,  by  treating  it  as  saving  causes  then  pend- 
ing in  the  courts  from  what,  in  its  absence,  and  in  the  presence  of  the  general  sav- 
ing clause,  will  be  the  effect  on  them  of  the  amendments  in  that  act.  It  does  not 
necessarily  supersede  the  general  saving  clause.*^ 

As  to  Intrastate  Commerce. — A  carrier  engaged  in  interstate  commerce  be- 
comes subject,  as  to  such  commerce,  to  the  commands  of  the  statute,  and  may 
not  set  its  provisions  at  naught,  whatever  otherwise  may  be  its  power  when  carry- 
ing on  commerce  not  interstate  in  character.o"^ 

§  3987.  Time  of  Taking  Effect.— Since  the  Act  of  June  29,  1906,  relating 
to  interstate  commerce,  became  effective  on  that  day  by  virtue  of  an  express  pro- 
vision in  section  eleven,  its  taking  effect  was  not  deferred  by  the  joint  resolution 
of  congress  passed  June  30,  1906,  providing  that  the  act  amending  an  act  regulat- 
ing commerce  approved  February  4,  1887,  and  all  acts  amendatory  thereof,  and 
enlarging  the  powers  of  the  interstate  commerce  commission,  should  take  effect 
sixty  days  after  its  approval  by  the  president. *i 

§  3988.  Repeal. — Under  the  provision  of  an  act  of  congress  that  the  repeal 
of  any  statute  shall  not  operate  as  a  release  from  liability  incurred  under  such 
statute  unless  the  repealing  act  shall  expressly  so  provide,^^  the  saving  clause 
contained  in  the  Act  of  June  29,  1906,  relating  to  interstate  commerce,  did  not 
repeal  the  Act  of  Feb.  19,  1903,  in  so  far  as  it  affected  an  indictable  offense  there- 
under, previously  committed.^^     Section  10  of  the  rate  law  of  June  29,   1906, 

46.  Bullard  v.  Northern  Pac.  R.  Co.,  10  vided  for  shall  not  affect  causes  now 
Mont.   168,   35   Pac.   120,   11   L.   R.  A.   346.  pending     *     *     *     but    such    causes    shall 

47.  Gatton  v.  Chicago,  etc.,  R.  Co.,  95  be  prosecuted  to  a  conclusion  in  the  man- 
Iowa  113,  63  N.  W.  589,  38  L.  R.  A.  556.  ner  heretofore  provided  by  law,"  in  view 

48.  On  pending  proceedings. — Rev.  St.,  of  Rev.  St.,  §  13  [U.  S.  Comp.  St.  1901, 
§   13    [U.   S.   Comp.   St.    1901,   p.   6].  p.    6],   providing  that   "the   repeal   of  any 

49.  Great  Northern  R.  Co.  v.  United  statute  shall  not  have  the  effect  to  re- 
States,  155  Fed.  945,  84  C.  C.  A.  93,  lease  or  extinguish  any  penalty,  forfei- 
judgment  affirmed  in  208  U.  S.  453,  53  L.  ture  or  liability  incurred  under  such  stat- 
Ed.    567,   28    S.    Ct.    313.  ute,  unless  the  repealing  act  shall  so  ex- 

50.  As  to  intrastate  commerce. — New  pressly  provide,  and  such  statute  shall  be 
York,  etc.,  R.  Co.  v.  Interstate  Commerce  treated  as  still  remaining  in  force  for  the 
Comm.,  200  U.   S.   361,   50   L.   Ed.   515,   36  purpose   of   sustaining   any   proper   action 

5.  Ct.    272.  or    prosecution    for    the    enforcement    of 

51.  Time  of  taking  effect. — Southern  such  penalty,  forfeiture  or  liability,"  ap- 
Pac.  Co.  V.  Meadors  &  Co.  (Tex.  Civ.  plies  to  rebate  offenses  committed  before, 
App.),  129  S.  W.  170.  but     prosecution     for     which     was     com- 

52.  Repeal. — U.    S.   Comp.    St.   1901,   p.  menced  after,  the  passage  of  such  act;  so 

6,  §   13.  that   an   indictment   in  such   a  case   alleg- 

53.  United  States  v.  New  York,  etc.,  ing  that  a  carrier  "unlawfully  and  will- 
R.   Co.,  153   Fed.  630.  fully"     gave     rebates,     which     would     be 

The     provision     of    the     Hepburn     law  enough   under   the   Elkins   law    (Act   Feb. 

(Act  June   29,   1906,   c.   3591,   §   10,   34   Stat.  19,  1903,   c.  708,  33  Stat.  847   [U.  S.   Comp. 

584),   repealing   lav/s   in   conflict   with   the  St.     Supp.     1905,     p.     599]),     is     sufficient, 

act,    that    "the    amendments    herein    pro-  though  under  the   Hepburn  law  it  would 
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which  provides  that  all  laws  and  parts  of  laws  in  conflict  with  the  provisions  of 
this  act  are  hereby  repealed,  but  the  amendments  herein  provided  for  shall  not  af- 
fect causes  now  pending  in  courts  of  the  United  States,  but  such  causes  shall  be 
prosecuted  to  a  conclusion  in  the  manner  heretofore  provided  by  law,  was  not  in- 
tended to  relieve  offenders  under  the  old  law  from  subsequent  indictment  and 
prosecution  for  such  offenses,  while  leaving  those  previously  indicted  subject  to 
punishment,  but  merely  to  prescribe  the  rule  of  procedure  which  should  control 
in  pending  causes,  and  in  view  of  the  above  provision,  must  be  so  construed.^'* 

§  3989.  Definitions. — The  term  "common  carrier"  as  used  in  this  act 
shall  include  express  companies  and  sleeping  car  companies. ^^ 

The  term  "railroad"  as  used  in  this  act  shall  include  all  bridges  and  ferries 
used  or  operated  in  connection  with  any  railroad,  and  also  all  the  road  in  use  by 
any  corporation  operating  a  railroad,  whether  owned  or  operated  under  a  con- 
tract, agreement,  or  lease,  and  shall  also  include  all  switches,  spurs,  tracks,  and 
terminal  facilities  of  every  kind  used  or  necessary  in  the  transportation  of  the 
persons  or  property  designated  herein,  and  also  all  freight  depots,  yards,  and 
grounds  used  or  necessary  in  the  transportation  or  delivery  of  any  said  prop- 
erty.se 

Regulation. — Within  the  term  "regulation"  are  embraced  two  ideas :  One  is 
the  mere  control  of  the  operation  of  the  roads,  prescribing  the  rules  for  the  man- 
agement thereof — matters  which  affect  the  convenience  of  the  public  in  their  use. 
Regulation,  m  this  sense,  may  be  considered  as  purely  public  in  its  char- 
acter, and  in  no  manner  trespassing  upon  the  rights  of  the  owners  of  railroads. 
But  within  the  scope  of  the  word  "regulation,"  as  commonly  used,  is  embraced 
the  idea  of  fixing  the  compensation  which  the  owners  of  railroad  property  shall 
receive  for  the  use  thereof ;  and  when  regulation,  in  this  sense,  is  attempted,  it 
necessarily  affects  the  property  interests  of  the  railroad  owners ;  and  it  is  "regu- 
lation" in  this  sense  of  the  term.^''' 

The  term  "transportation"  shall  include  cars  and  other  vehicles  and  all 
instrumentalities  and  facilities  of  shipment  or  carriage,  irrespective  of  owner- 
ship or  of  any  contract,  express  or  implied,  for  the  use  thereof  and  all  services 
in  connection  with  the  receipt,  delivery,  elevation,  and  transfer  in  transit,  venti-' 
lation,  refrigeration  or  icing,  storage,  and  handling  of  property  transported. ^^ 
It  is  evidently  the  intention  of  congress,  in  the  employment  of  the  term  "trans- 
portation," to  include  all  kinds  of  instrumentalities  of  shipment  and  carriage. ^^ 
Elevation  as  a  grain  is  included  in  "transportation."  ^^     Cartage  of  sugar  from 

be  necessary  to  allege  that  they  were  delivery,  and  handling  of  property  trans- 
given  "knowingly."  United  States  v.  Del-  ported.  Southern  R.  Co.  v.  Reid,  222  U. 
aware,  etc.,  R.   Co.,  152  Fed.  269.  S.    424,    56    L.    Ed.   357,    33    S.    Ct.    140. 

54.  United  States  v.  Standard  Oil  Co.,  59.  Pitcairn  Coal  Co.  v.  Baltimore, 
148   Fed.   719.  etc.,   R.   Co.,  165  Fed.  113. 

55.  Definitions.— Act  June  18,  1910,  ch.  60.  Elevation  of  grain.— "The  long 
309,   Fed.   St.   Anno.   Sup.   1912,   p.   113.  mooted  question  as  to  whether  elevation 

56.  Railroad.  -  Interstate  Commerce  7"^.^  ^"^^^  .^ .P^'-t  °^.  transportation  as  to 
Comm,  V.  Brimson,  154  U.  S.  447,  38  L.  ^'7;*  ^'*'''°  ^^^  jurisdiction  of  the  in- 
•c-M  -inA'y  io  <;  n  110K  terstate  commerce  commission  was  an- 
Jid.  1047,  1^  b.  L-t.  11.J5.  swered   by  the  Act  of  June   39,   1906    (34 

57.  Regulation.— Ames  w.  Union  Pac.  Stat.  at  h.  584,  590,  chap.  3591,  U.  S. 
R.  Co.,  64  Fed.  165.  See  Boston,  etc.,  Comp.  Stat.  Supp.  1909,  p.  1150),  in  which 
Railroad  v.  Hooker,  333  U.  S.  97,  34  S.  congress  declared  that  the  term  'trans- 
Ct.   536.  portation'      shall      include      *      *     *       all 

58.  Transportation. — Interstate  Com-  *  *  *  facilities  of  shipment,  *  *  * 
merce  Comm.  v.  Brimson,  154  U.  S.  447,  irrespective  of  ownership,  *  *  *  and 
38  L.  Ed.  1047,  12  S.  Ct.  1135;  Texas,  all  services  in  connection  with  the 
etc.,  R.  Co.  V.  Interstate  Commerce  *  *  *  elevation  and  transfer  in  transit 
Comm.,  163  U.  S.  197,  40  E.  Ed.  940,  16  *  *  *  and  handling  of  property  trans- 
S.  Ct.  666.  ported."  Carriers  were  required  "to  pro- 
Transportation    within    the    meaning    of  vide  and  furnish  such  transportation  upon 

the  Interstate  Commerce  Act  means  not  reasonable  request  therefor."  Union 
only  the  physical  instrumentalities,  but  Pac.  R.  Co.  v.  Updike  Grain  Co.,  322  U. 
all     services    in    connection    with    receipt,       S.  315,  56  L.   Ed.   171,  32  S.   Ct.  39. 
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refinery  to  cars  is  not  transportation,  nor  a  service  connected  with  such  trans- 
portation, within  the  Interstate  Commerce  Act,  and  hence  an  allowance  therefor 
in  the  freight  rate  constituted  an  illegal  rebate.^^ 

Wharfage  and  Terminal  Company. — A  corporation  created  to  carry  on, 
conformably  to  a  municipal  ordinance  and  a  confirmatory  statute  intended  to  se- 
cure public  shipping  facilities,  a  wharfage  business  at  a  seaport  and  to  furnish 
terminal  facilities  for  a  railway  and  steamship  system  of  which  it  forms  a  part 
and  by  which  it  is  controlled  through  a  holding  company,  is  a  common  carrier,  and 
as  such  is  subject  to  the  jurisdiction  of  the  interstate  commerce  commission  act- 
ing in  the  exercise  of  its  authority,  under  the  act  to  regulate  commerce,  to  pro- 
hibit undue  preferences.^^ 

Rebate. — The  word  "rate,"  means  the  net  amount  the  carrier  receives  from 
the  shipper  and  retains,  and  any  device  by  which  such  amount  is  reduced  below 
the  rate  given  in  the  published  schedule  is  one  for  the  giving  of  a  rebate.** 

"Charges." — In  the  provision  contained  in  the  first  section  of  the  interstate 
commerce  law,  that  all  charges  made  for  any  service  rendered  or  to  be  rendered 
in  the  transportation  of  passengers  or  property  as  aforesaid  or  in  connection 
therewith,  or  for  receiving,  delivering,  storage,  or  handling  of  such  property, 
shall  be  reasonable  and  just,  and  every  unreasonable  charge  for  such  service  is 
prohibited  and  declared  to  be  unlawful,  the  word  "charges"  is  used  in  the  tech-  ' 
nicai  sense  of  segregated  items  of  expense,  or  dues  demanded  in  connection 
with  the  "transportation,"  or  with  the  "receiving,"  etc.,  the  accessorial  service 
described  by  the  latter  terms  (which  include  cartage)  being  thus  distinguished 
from  the  transportation.  And,  although  these  terms  are  not  repeated  with  the 
same  particularity  in  §§  2,  3,  and  4,  this  segregation  of  the  two  kinds  of  service 
is  not  to  be  overlooked,  in  their  construction.®* 

"Rates  in  Force." — See  elsewhere.*^ 

Terminal  Charges. — As  used  in  the  Act  to  Regulate  Commerce,  §  6,  provid- 
ing that  the  published  schedules  shall  state  separately  all  "terminal  charges,"  the 
words  quoted  mean  a  separate  rate  for  a  service  at  a  terminal,  not  always  rendered 
in  transportation  from  place  to  place,  for  a  privilege  or  facility  not  furnished  to 
all  shippers. «•• 

The  words  "knowingly  and  willfully"  violating  such  act,  in  the  Act  of  June 
29,  1906,  providing  that  cattle  shall  not  be  confined  for  a  longer  period  than 
thirty-six  hours,  are  intended  to  mean  either  an  intentional  violation  of  the  stat- 
ute or  an  indifferent  disregard  of  its  requirements.®''  They  described  an  essen- 
tial element  of  the  offense  on  account  of  which  penalties  are  prescribed,  without 
proof  of  which  they  can  not  be  recovered ;  "knowingly"  meaning  with  knowledge 
of  the  facts  which,  taken  together,  constitute  a  failure  to  comply  with  the  statute, 

61.  Cartage. — So  held  under  Act  Feb.  are  necessary  parts,  the  terminal  com- 
4,  1887,  §  15,  amended  June  18,  1910,  §  pany  as  well  as  the  railroad  companies." 
12.  American  Sugar  Refin.  Co.  v.  Dela-  Southern  Pac.  Terminal  Co.  v.  Interstate 
ware,  etc.,  R.  Co.,  200  Fed.  653.  Commerce    Comm.,   219   U.   S.   498,   55   L. 

62.  Wharfage   and    terminal   company.  Ed.  310,  31  S.  Ct.  279. 

— "There    is    a   separation   of   the    compa-  63.    Rebate. — United   States   v.    Chicago, 

nies     if     we     regard    only    their    charter;  etc.,  R.   Co.,  148  Fed.  646. 

there    is    a    union    of    them    if   we    regard  64.   "Charges."— Detroit,   etc.,   R.   Co.  v. 

their    control    and   operation   through   the  Interstate    Commerce    Comm.,    21    C.    C. 

Southern  Pacific  Company.     This  control  p^^   io3    74   Fed.   803. 

and  operation  are  the  important  facts  to  gg_  ./jj^^^g  in  forces."— See  post,  "Stat- 

shippers.      It    IS    of   no    consequence    that  ^           Provision,"  §  4136. 

by  mere  charter  declaration   the   termmal  ■'  _        .         ' ,                 ..,        ,,     , 

company  is  a  wharfage   company,   or  the  „  66    Termmal  charges.- New  York    etc., 

Southern     Pacific     a     holding      company.  R-    Co.   v.    General    Elect.   Co.,   146   N.   Y. 

Verbal     declarations     can    not    alter     the  S.   333,   83   Misc.    Rep.   529. 

facts.     The   control   and  operation  of  the  67.    Knowingly    and     willfully. — United 

Southern    Pacific    Company    of    the     rail-  States    v.    Stockyards    Terminal    R.    Co., 

roads    and    the    terminal    company    have  178  Fed.  19,  101  C.  C.  A.  147,  affirming  172 

united   them   into   a   system   of  which   all  Fed.  452. 
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and  "willfully"  meaning  purposely  or  obstinately,  describing  the  attitude  of  a 
carrier,  who,  having  a  free  will  or  choice,  either  intentionally  disregards  the 
statute,  or  is  indifferent  to  its  requirements.^® 

§§  3990-3991.  Carriers    Subject   to   Act— §  3990.  In   General.— The 

first  section  of  the  act  makes  it  clear  that  congress  had  in  view  the  whole  field  of 
commerce,  except  commerce  wholly  within  a  state,  as  well  that  between  the  states 
and  territories  as  that  going  to  or  coming  from  foreign  countries.  It  includes 
in  its  scope  the  entire  commerce  of  the  United  States,  foreign  and  interstate,  and 
subjects  to  its  regulations  all  carriers  engaged  in  the  transportation  of  passengers 
or  property,  by  whatever  instrumentalities  of  shipment  or  carriage.®^  The  provi- 
sions of  the  interstate  commerce  act  apply  to  any  common  carrier  or  carriers 
engaged  in  the  transportation  of  passengers  or  property  wholly  by  railroad,  or 
partly  by  railroad  and  partly  by  water  when  both  are  used,  under  a  common  con- 
trol, management,  or  arrangement,  for  a  continuous  carriage  or  shipment  from 
one  state  or  territory  of  the  United  States,  or  the  District  of  Columbia,  to  any 
other  state  or  territory  of  the  United  States,  or  the  District  of  Columbia,  or  from 
any  place  in  the  United  States  to  an  adjacent  foreign  country,  or  from  any  place 
in  the  United  States  through  a  foreign  country  to  any  other  place  in  the  United 
States,  and  also  to  the  transportation  in  like  manner  of  property  shipped  from 
any  place  in  the  United  States  to  a  foreign  country  and  carried  from  such  place 
to  a  port  of  transshipment,  or  shipped  from  any  foreign  country  to  any  place 
in  the  United  States  and  carried  to  such  place  from  a  port  of  entry  either  in  the 
United  States  or  an  adjacent  foreign  country .'^<* 

Engaged  in  Intrastate  Commerce. — The  provisions  of  the  interstate  com- 
merce act  have  no  application  to  the  transportation  of  passengers  or  property, 
or  to  the  receiving,  delivering,  storing,  or  handling  of  property,  wholly  within 
one  state  and  not  shipped  to  a  foreign  country  from  any  state  or  territory, 
or  from  a  foreign  country  to  any  state  or  territory.'^ ^  It  is  expressly  provided 
that  the  provisions  of  the  act  shall  not  apply  to  the  transportation  of  passengers 
or  property,  or  to  the  receiving,  delivering,  storage,  or  handling  of  property 
wholly  within  one  state  and  not  shipped  to  or  from  a  foreign  country  from  or  to 
any  state  or  territory  as  aforesaid,  nor  shall  they  apply  to  the  transmission  of 
messages  by  telephone,  telegraph,  or  cable  wholly  within  one  state  and  not  trans- 
mitted to  or  from  a  foreign  country  from  or  to  any  state  or  territory  as  afore- 
said.'''^  This  provision  is  not  an  exception  of  the  intrastate  carriage  of  interstate 
commerce  from  the  operation  in  the  act,  while  leaving  the  intrastate  carriage  of 
foreign  commerce  subject  to  its  provisions,  but  is  merely  a  disclaimer  of  the 
intention  to  include  purely  intrastate  business  over  which  congress  has  no  juris- 
diction; and  the  exception  therefrom  of  shipments  to  or  from  a  foreign  country 
is  to  avoid  any  possible  conflict  with  the  preceding  clause,  which  makes  such 
shipments  subject  to  the  act,  although  their  carriage  in  this  country  to  or  from 
a  port  of  transshipment  or  entry  may  be  wholly  a-  single  state,''' ^  unless,  al- 
though its  entire  line  is  intrastate,  a  carrier  enters  into  the  carriage  of  foreign 
freight  under  an  arrangement  for  continuous  carriage  or  shipment  from  one 
state  to  another.''*     But  when  such  railroad  company  enters  into  the  carriage 

68.  United  States  v.  St.  Joseph  Stock  71.  Engaged  in  intrastate  commerce. — 
Yards   Co.,   181   Fed.   625.  Interstate   Commerce   Comm.  v.   Brimson, 

69.  Carriers  subject  to  act— Texas,  etc.,  154  U.  S.  447,  38  L.  Ed.  1047,  12  S.  Ct. 
R.  Co.  V.  Interstate  Commerce  Comm.,  1125;  Cincinnati,  etc.,  R.  Co.  v.  Interstate 
162  U.  S.  197,  40  L.  Ed.  940,  16  S.  Ct.  666.  Commerce    Comm.,   162   U.    S.    184,    40   L. 

70.  Interstate  Commerce  Comm.  v.  Ed.  935,  16  S.  Ct.  700,  4  Am.  &  Eng.  R. 
Brimson,    154    U.    S.    447,    38    L.    Ed.    1047,        Cas.,   N.   S.,   233. 

12     S.     Ct.     1125;     Interstate     Commerce  72.    Fed.    Stat.    Anno.    Supp.    (1912),    p. 

Comm.    V.    Bahimore,    etc.,     R.    Co.,    145  112;    [35  Stat.  L.  544].  Act  June  18,   1910. 

U.   S.   263,   36   L.    Ed.    699,   13   S.    Ct.   844;  73.    Denver,    etc.,    R.    Co.    v.    Interstate 

Texas,    etc.,    R.    Co.    v.    Interstate    Com-  Commerce  Comm.,  195  Fed.  968. 

merce    Comm.,   163   U.   S.   197,   40   E.'  Ed.  74.  Cincinnati,  etc.,  R.  Co.  v.  Interstate 

■940,  16  S.  Ct.  666.  Commerce   Comm.,    163   U.    S.    184,   40   L. 
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of  foreign  freight,  by  agreeing  to  receive  the  goods  by  virtue  of  foreign  through 
bills  of  lading,  and  to  participate  in  through  rates  and  charges,  it  thereby  becomes 
part  of  a  continuous  line,  not  made  by  a  consolidation  with  the  foreign  companies, 
but  made  by  an  arrangement  for  the  continuous  carriage  or  shipment  from  one 
state  to  another,  and  thus  becomes  amenable  to  the  federal  act,  in  respect  to  such 
interstate  commerce.  The  railroad  company  does  not  escape  from  the  supervision 
of  the  commission  by  requesting  the  foreign  companies  not  to  name  or  fix  any 
rates  for  that  part  of  the  transportation  which  took  place  in  the  state  when  the 
goods  were  shipped  to  local  points  on  its  road,  having  still  left  its  arrangement 
to  stand  with  respect  to  other  designated  points.'^^  While  a  through  bill  of 
lading  is  the  usual  method  in  use  by  connecting  companies,  this  must  not  be 
understood  to  imply  that  a  common  control,  management  or  arrangement  might 
not  be  otherwise  manifested.'^'^ 

Between  Points  in  Same  State  Through  Other  State. — A  shipment  of 
grain  over  a  single  railroad  between  two  points,  both  within  the  same  state,  is  not 
an  interstate  shipment,  so  as  to  bring  it  within  the  terms  of  the  Interstate  Com- 
merce Act,  and  authorize  a  federal  court  to  compel  such  shipment,  by  mandamus, 
at  the  same  rates  charged  other  shippers  of  a  like  commodity,  merely  because 
the  line  of  road  between  the  two  terminal  points  passes  through  other  states.''' 
A  shipment  from  New  York  City  to  Buffalo,  by  way  of  New  Jersey  and  Pennsyl- 
vania, is  interstate  commerce,  and  so  is  subject  to  the  provisions  of  the  Act  of 
Feb.  19,  1903,  as  to  rebates ;  the  Interstate  Commerce  Act  of  Feb.  4,  1887,  though 
providing  that  the  provisions  of  the  act  shall  apply  to  any  carrier  engaged  in  the 
transportation  of  passengers  or  property  from  one  state  to  any  other  state,  having 
a  proviso  that  the  provisions  of  this  act  shall  not  apply  to  the  transportation  of 
property  "wholly"  within  one  state.' ^  A  shipment  of  grain  over  a  single  railroad 
between  two  points,  both  within  the  same  state,  is  not  an  interstate  shipment,  so 
as  to  bring  it  within  the  terms  of  the  Interstate  Commerce  Act,  by  reason  of  the 
fact  that  the  grain  was  received  at  the  initial  point  from  a  carrier  by  which  it  was 
transported  from  a  point  in  another  state,  and  was  there  stored  in  an  elevator 
for  further  shipment,  where  it  was  not  taken  by  the  first  carrier  under  a  through 
bill  of  lading.'^ 

Under  Oommon  Control  for  Continuous  Carriage. — This  act  does  not  in- 
clude or  apply  to  all  carriers  engaged  in  interstate  commerce,  but  only  such  as 
use  a  railway,  or  a  railway  and  watercraft,  "under  common  control,  management, 
or  arrangement  for  a  continuous  carriage  or  shipment"  of  property  from  one 
state  to  another;  nor  does  it  apply  to  the  carriage  of  property  by  rail  wholly 
within  the  state,  although  shipped  from  or  destined  to  a  place  without  the  state, 
so  that  such  place  is  not  in  a  foreign  country.^"     When  a  carrier  unites  with 

Ed.    935,    16    S.    Ct.    700,    4   Am.    &    Eng.  80.  Under  common  control  for  continu- 

R.     Cas.,    N.     S.,    323;     Interstate     Com-  ous  carriage. — Ex  parte  Koehler,  30  Fed. 

merce  Comm.  v.  Detroit,  etc.,  R.  Co.,  167  867. 

U.  S.  633,  43  L.  Ed.  306,  17  S.  Ct.  986.  When  a  railroad  company  whose  line  is 

75.  Cincinnati,  etc.,  R.  Co.  v.  Interstate  situated  entirely  within  a  state,  enters 
Commerce  Comm.,  163  U.  S.  184,  40  L.  into  the  carriage  of  foreign  freight,  by 
Ed.  935,  16  S.  Ct.  700,  4  Am.  &  Eng.  R.  agreeing  to  receive  goods  under  through 
Cas.,  N.  S.,  323,  followed  in  Louisville,  bills  of  lading,  and  to  participate  in 
etc.,  R.  Co.  V.  Behlmer,  175  U.  S.  648,  through  rates  and  charges,  it  thereby  be- 
44  L.  Ed.  309,  30  S.   Ct.  309.  comes   part  of  a  continuous   line,  and  ac- 

76.  Cincinnati,  etc.,  R.  Co.  v.  Interstate  cordingly  is  amenable  to  the  Interstate 
Commerce  Comm.,  162  U.  S.  184,  40  L.  Commerce  Act.  Cincinnati,  etc.,  R.  Co. 
Ed.  935,  16  S.  Ct.  700,  4  Am.  &  Eng.  R.  v.  Interstate  Commerce  Comm.,  162  U. 
Cas.,   N.   S.,   233.  S.    184,    40    L.    Ed.    935,    16    S.    Ct.    700,    4 

77.  Between  points  in  same  state  Am.  &  Eng.  R.  Cas.,  N.  S.,  333.  See 
through  other  state. — United  States  v.  Le-  also  Boston  &  A.  R.  Co.  v.  Boston  & 
high  Valley  R.  Co.,  115  Fed.  373.  L.  R.  Co.,  1  Int.  Com.  Rep.  571;  Chicago, 

78.  United  States  v.  Delaware,  etc.,  R.  etc.,  R.  Co.  v.  Osborne,  53  Am.  &  Eng. 
Co.,    153    Fed.    369.  R.    Cas.    18,    3    C.    C.   A.   347,   53    Fed.   913. 

79.  United  States  v.  Lehigh  Valley  R.  The  Oregon  Railway  &  Navigation 
Co.,   115  Fed.  373.                                                      Company   carries   certain   kinds   of   goods 
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one  or  more  others  in  making  a  rate  for  interstate  or  foreign  shipments,  and  a 
through  bill  is  issued  therefor,  it  is  subject  to  the  interstate  commerce  act.  An 
express  agreement  for  the  through  rate  is  not  required,  but  the  successive  receipt 
and  forwarding  in  the  ordinary  course  of  business  by  two  or  more  carriers  under 
through  bills,  or  any  arrangement  for  a  continuous  carriage  constitutes  assent  to 
such  common  arrangement,  and  makes  the  carrier  a  party  to  the  contract,  within 
the  meaning  of  the  act.*^  The  shipment  of  freight  over  a  number  of  lines  of 
railroad  from  a  point  in  one  state  to  a  point  in  another,  at  a  through  rate  of 
.charges,  under  an  agreement,  express  or  implied,  for  a  conventional  division  of 
the  charges  among  the  different  roads,  constitutes  a  "common  arrangement  for 
a  continuous  carriage  or  shipment,"  within  the  meaning  of  the  interstate  com- 
merce act,  and  a  road  participating  in  such  arrangement  is  subject  to  the  provi- 
sions of  the  act,  though  its  line  lies  entirely  within  one  state,  and  its  part  of  the 
joint  charge  is  its  regular  local  rate.^^  When  goods  are  shipped  through  from 
Cincinnati  to  local  stations  on  the  Georgia  Railroad,  the  initial  carrier  at  Cincin- 
nati issues  through  bills  of  lading,  and  quotes  through  rates.  Said  rates  are  ar- 
rived at  by  adding  to  the  rates  from  Cincinnati  to  Atlanta  the  full  local  rates  of 
the  Georgia  Railroad  from  Atlanta  to  said  local  stations.  The  Georgia  Railroad 
Company  receives  the  goods  at  Atlanta,  and  transports  them  continuously  to  its 
local  stations,  but  collects  full  local  rates  from  Atlanta  to  said  local  stations.  The 
reception,  and  continuous  transportation,  by  the  Georgia  Railroad  Company,  of 
freight  which  comes  to  it  over  other  lines  of  railroads,  destined  to  its  local  sta- 
tions, for  which  the  initial  carrier  has  issued  through  bills  of  lading  and  quoted 
through  rates,  does  not  constitute  such  an  "arrangement"  as  is  contemplated  by 
the  first  section  of  the  act  to  regulate  commerce,  where  the  through  rates  so 
quoted  allow  to  that  company  its  full  local  rates. *^ 


on  its  steamers  between  Portland  and 
San  Francisco  at  special  and  reduced 
rates.  The  Oregon  &  California  Railway, 
under  the  management  of  the  petitioner, 
carries  the  same  kinds  of  goods  between 
Portland  and  Ashland,  and  way  stations 
in  Oregon,  at  special  and  reduced  rates. 
The  Oregon  Pacific  Railway.  Company 
carries  the  same  kinds  of  goods  between 
certain  points  on  the  line  of  the  Oregon 
&  California  road  and  San  Francisco  via 
its  railway  from  Albany  to  Yaquina  Bay, 
and  thence  by  steamer,  at  reduced  rates, 
and  thereby  competes  with  the  Oregon 
&  California  Railway  and  the  Oregon 
Railway  &  Navigation  Company  for  busi- 
ness between  said  points  and  San  Fran- 
cisco. The  Oregon  Railway  &  Naviga- 
tion Company  and  the  receiver  of  the 
Oregon  &  California  Railway  act  inde- 
pendently, though  concurrently,  in  mak- 
ing these  reduced  rates,  but  no  through 
bill  of  lading  or  freight  receipt  is  given, 
nor  is  either  interested  in  or  liable  for 
the  carriage  of  the  goods  beyond  its  own 
line  of  transportation.  Held,  that  the 
Oregon  &  California  road  and  the  steam- 
ers of  the  Oregon  Railway  &  Navigation 
Company,  in  the  carriage  of  the  goods  in 
question,  are  not  "used  under  any  com- 
mon control,  management,  or  arrange- 
ment for  a  continuous  carriage  or  ship- 
ment" thereof  to  and  from  San  Francisco, 
within  the  intent  and  meaning  of  the  act, 
and  that  the  carriage  and  handling  of  said 
goods,  so  far  as  the  receiver  is  concerned, 


is  performed  wholly  within  the  state,  and 
therefore  specially  exempted  by  the 
terms  of  the  act  from  its  operation,  pro- 
vided the  same  are  not  directly  shipped 
to  or  from  a  foreign  country.  Ex  parte- 
Koehler,    30    Fed.    867. 

81.  United  States  v.  Wood,  145  Fed., 
405. 

82.  United  States  v.  Seaboard  R.  Co.,  82: 
Fed.   563. 

83.  Interstate  Commerce  Act  (Feb.  4,. 
1887,  34  Stat.  379)  §  1,  provides  that  such 
act  "shall  apply  to  any  common  carrier 
or  carriers  engaged  in  the  transportation 
of  passengers  or  property  wholly  by  rail- 
road, or  partly  by  railroad  and  partly 
by  water  where  both  are  used  under  a 
common  control,  management,  or  ar- 
rangement, for  a  continuous  carriage  or 
shipment,"  etc.  The  Georgia  Railroad  ex- 
tends from  Atlanta  to  Augusta.  It  re- 
quested its  connections  that  in  issuing 
bills  of  lading  to  its  local  stations  no  rates, 
be  inserted  east  of  Atlanta.  There  is  no 
agreement  on  the  part  of  said  company 
for  any  such  joint  tariff  as  implies  a  re- 
duced rate  from  Cincinnati,  Ohio,  to  its 
local  stations.  On  the  contrary,  that 
company  collects  and  retains  its  entire 
local  rates  on  all  freight  shipped  from' 
Cincinnati  to  its  local  stations.  Held,  that 
there  is  no  such  "arrangement  for  a  con- 
tinuous carriage  or  shipment"  existing  be- 
tween said  company  and  its  connections, 
as  to_  bring  the  rates  which  are  charged 
to  said  local  stations  within  the  first  sec- 
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A  steamship  company,  which  joins  with  a  railroad  carrier  in  making, 
filing,  and  publishing  joint  through  rates  for  intestate  traffic,  is  as  to  such  traffic 
used  under  a  "common  arrangement"  with  the  railroad  company,  within  the 
meaning  of  the  act  and  subject  to  regulation  and  control  by  the  interstate  com- 
merce commission ;  but  such  power  to  regulate  and  control  does  not  extend  to  the 
other  port-to-port  business  of  the  company,  whether  interstate  or  intrastate. 
Under  §  20  of  the  act,  the  commission  has  power  to  require  reports  from  such 
company,  and  to  prescribe  a  system  of  bookkeeping  and  accounting  with  respect 
to  such  joint  traffic  and  directly  relating  thereto,  but  it  has  no  power  to  extend 
such  requirements  to  include  other  matters  or  business  of  the  company  having 
no  direct  relation  to  such  joint  traffic.** 

Engaged  in  Commerce  in  Territories. — By  the  Act  of  1906,  the  provisions 
of  the  Interstate  Commerce  Act  were  extended  to  carriers  engaged  in  the  trans- 
portation of  passengers  or  property  from  one  state  or  territory  of  the  United 
States  to  any  other  state  or  territory,  or  from  one*  place  in  a  territory  to  another 
place  in  the  same  territory.*^  Alaska  is  a  territory  within  the  meaning  of  this 
act.®®  The  authority  of  the  secretary  of  the  interior  to  review  and  modify  rail- 
way rates  in  Alaska  conferred  upon  him  by  the  Act  of  May  14,  1898,*''  is  super- 
seded by  the  amendment  of  June  29,  1906,  to  the  Interstate  Commerce  Act,  which 
gave  to  the  interstate  commerce  commission  the  power  to  prescribe  rates,  and  ex- 
tended the  provisions  of  the  act  to  intraterritorial  commerce.®* ' 

Corporation  Organized  under  State  Law. — Corporations  organized  under 
state  laws,  engaged  in  interstate  commerce,  are  subject  to  control  by  the  interstate 
commerce  commission,  relating  to  uniform  system  of  accounting  and  annual 
reports.®.^  An  electric  interurban  street  railway  company  doing  an  interstate 
business  in  the  carriage  of  passengers,  although  incorporated  under  the  street 
railroad  statutes  of  a  state,  and  not  authorized  to  carry  freight,  nor  vested  with 
the  right  of  eminent  domain,  is  subject  to  the  provisions  of  the  Interstate  Com- 
merce Act  and  the  interstate  commerce  commission  has  jurisdiction  to  prescribe 
just  and  reasonable  maximum  rates  to  be  charged  by  such  company  for  the  in- 
terstate carriage  of  passengers. ^^ 

When  Actually  Engaged  in  Transportation. — A  corporation  is  a  common 
carrier,  within  the  meaning  of  Interstate  Commerce  Act,  only  when  it  is  actually 
engaged  in  the  business  of  transportation. ^^ 

Engaged  in  Transportation  Through  Foreign  Country. — Any  common 
carrier  subject  to  the  provisions  of  this  act  receiving  freight  in  the  United  States 
to  be  carried  through  a '  foreign  country  to  any  place  in  the  United  States  shall 
also  in  like  manner  print  and  keep  open  to  public  inspection,  at  every  depot  or 
office  where  such  freight  is  received  for  shipment,  schedules  showing  the  through 

tion    of    the    act    to    regulate    commerce.  or  territory,  or  from  one  place  in  a  terri- 

Interstate    Commerce    Comm.    v.    Cincin-  lory  to   another  place  in   the  same   terri- 

nati,   etc.,  R.   Co.,  56  Fed.  925.  tory.       Interstate     Commerce     Comm.    v. 

84.  Goodrich  Trans.  Co.  v.  Interstate  Humboldt  Steamship  Co.,  224  U.  S.  474, 
Commerce  Comm.,  190  Fed.  943.  56  L.   Ed.  849,  32   S.   Ct.  556. 

85.  Engaged  in  commerce  in  territories.  87.  Authority  of  Secretary  of  Interior. 
—Act  of  June  29,  1906  (34  Stat,  at  L.  —Act  of  May  14,  1898  (30  Stat,  at  L.  409, 
584,  chap.  3591,  U.  S.  Comp.  Stat.  Supp.  chap.  299,  U.  S.  Comp.  Stat.  1901,  p. 
1909,   p.    1150),    Fed.    St.   Anno.    Sup.    1909,  1576),   §   2. 

p.    255;    Interstate    Commerce    Comm.    v.  88.     Interstate     Commerce     Comm.     v. 

Humboldt   Steamship    Co.,   224   U.   S.   474,  Humboldt   Steamship   Co.,   224  U.   S.  474, 

56    L.    Ed.    849,    32    S.    Ct.    556.  56    L.    Ed.    849,    32    S.    Ct.    556. 

86.  Alaska  is  a  territory  of  the  United  89.  Corporation  organized  under  state 
States  within  the  meaning  of  the  Act  of  law. — Intei  state  Commerce  Comm.  v. 
June  29,  1906  (34  Stat,  at  L.  584,  chap.  Goodrich  Trans.  Co.,  224  U.  S.  194,  56  L. 
3591,    U.    S.    Comp.    Stat.    Supp.    1909,    p.  Ed.   729,   32   S.   Ct.   436. 

1150),    extending    the    provisions    of    the  90.    Omaha,    etc.,    R.    Co.    v.    Interstate 

Interstate   Commerce  Act  to  carriers  en-  Commerce  Comm.,  191  Fed.  40. 

gaged  in  the  transportation  of  passengers  91.  When  actually  engaged  in  transpor- 

or  property   from   one   state   or   territory  tation. — Attorney  General  v.  Union  Stock 

of  the   United   States   to   any   other   state  Yard,   etc.,   Co.,   193   Fed.   330. 
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rates  established  and  charged  by  such  common  carrier  to  all  points  in  the  United 
States  beyond  the  foreign  country  to  which  it  accepts  freight  for  shipment;  and 
any  freight  shipped  from  the  United  States  through  a  foreign  country  into  the 
United  States  the  through  rate  on  which  shall  not  have  been  made  public,  as 
required  by  this  act,  shall,  before  it  is  admitted  into  the  United  States  from  said 
foreign  country,  be  subject  to  customs  duties  as  if  said  freight  were  of  foreign 
production. 92 

Shipment  to  Foreign  Port. — Shipments  under  a  through  bill  of  lading  from 
an  interior  point  in  the  United  States  to  a  foreign  port  are  embraced  in  the  pro- 
visions of  the  act  of  February  19,  1903,  making  it  an  offense  against  the  United 
States  to  obtain  the  transportation  of  property  in  interstate  or  foreign  commerce 
at  less  than  the  carrier's  published  rates. ®^ 

The  hauling  of  empty  cars  from  one  state  to  another  is  interstate  commerce 
within  the  meaning  of  the  act.  Such  is  the  view  that  has  obtained  with  respect 
to  empty  cars  in  actions  based  upon  the  Safety  Appliance  Act.  And  the  like 
reason  applies  to  actions  founded  upon  the  Employers'  Liability  Act,  which,  in- 
deed, is  in  pari  materia  with  the  other. ^^ 

§  3991.  Particular  Carriers. — Railroads  in  General. — The  fact  that  a 
railroad  lies  wholly  within  one  state  does  not  exempt  it  from  the  obligations  im- 
posed by  the  interstate  commerce  act,  if  the  transportation  over  it  is  part  of  a 
shipment  from  one  state  to  another,  or  to  or  from  a  foreign  country .^s 

Lessor  Railroad. — The  owner  of  a  railroad,  which  is  leased  and  operated  by 
the  lessee  as  a  common  carrier  engaged  in  interstate  commerce,  may  be  required 
by  the  interstate  commerce  commission  to  make  annual  reports,  under  the  Inter- 
state Commerce  Act,  §  20. ^"^  A  stockyard  company  operating  a  railway  system 
for  cars  to  and  from  trunk  lines  in  their  transportation  from  and  beyond  the 
state  does  not  cease  to  be  an  interstate  carrier  within  the  Interstate  Commerce 
Act,  and  as  such  is  obliged  to  file  its  tariffs  under  §  6  of  the  act  by  leasing  its 
railway  to  another  corporation  for  a  division  of  profits.*'''  Where  a  railroad 
company  owning  a  part  of  the  through  route  over  which  oil  was  transported  under 
an  alleged  discriminating  rate  leased  its  line  to  another  company,  and  the  lessee, 
by  virtue  of  the  lease  or  otherwise,  was  not  a  partner,  agent,  or  representative 
of  the  lessor  company  during  the  time  the  former  was  operating  such  portion 
of  the  th-rough  route,  the  lessor  was  not  personally  liable  for  violation  of  the 
interstate  commerce  act  by  the  lessee's  participation  in  such  discriminating  rate 
during  the  continuance  of  the  lease. ** 

Lessee  Railroad. — A  railway  company  operating  as  lessee  for  division  of 
profits  a  railroad  system  owned  by  a  stockyard  company  for  the  transportation 
of  cars  to  and  from  trunk  lines  is  an  interstate  carrier  within  the  Interstate  Com- 
merce Act,  and  obliged  to  file  its  tariffs  with  the  interstate  commerce  commission 
as  required  by  §  6.**     A  railroad  company  chartered  by  a  state  owned  a  short 

92.  Transportation  through  foreign  A  lessor  of  a  railroad  to  an  independent 
country. — Act  Feb.  4,  1887,  §  6.                            operating    company    held    not    a    common 

93.  Shipment  to  foreign  port.— Armour  carrier  engaged  in  interstate  commerce, 
Packing  Co.  v.  United  States,  309  U.  S.  withm  the  meanmg  of  Interstate  Com- 
56,  53  L.  Ed.  681,  38  S.  Ct.  438,  affirming  merce  Act  Feb.  4,  1887,  §  1,  as  amended 
judgment,  153  Fed.  1,  83  C.  C.  A.,  135,  14  L.  by  Act  June  39,  1906,  §  1.  Attorney  Gen- 
R.  A.,  N.  S.,  400;  Chicago,  etc.,  R.  Co.  v.  eral  v.  Union  Stock  Yard,  etc.,  Co.,  192 
United  States,  209  U.  S.  90,  52  L.  Ed.  698,  Fed.  330. 

28  S.  Ct.  439,  affirming  judgment  157  Fed.  97.  United   States   v.  Union   Stockyard, 


830. 


etc.,  Co.,  336  U.  S.  286,  33  S.  Ct.  83. 


.:^^''r\.?%ftc^    &t   '■   ''"'''"  P-  S^5o!^70  C^°f'A"^23,^137"°Fe^: 

233    U.   b    248     34   b.   Ct.   305  3^3^   affirmed   in   208   U.   S.   308,    53   L.    Ed. 

95.  Railroads  in  general. — Augusta,  etc.,  455    gg  g    q^    ggg 

R.    Co.    V.   Wrightsville,    etc.,    R.    Co.,   74  99.    Lessee '  railroad.— United    States    v. 

I^^ed.  532.              ^  Union  Stock  Yard,  etc.,  Co.,  326  U.  S.  286, 

96.  Lessor  railroad. — Attorney  General  33  S.  Ct.  83,  modifying  judgment  Attor- 
V.  Union  Stock  Yard,  etc.,  Co.,  193  Fed.  ney  General  v.  Union  Stock  Yard,  etc. 
330.  Co.,    193   Fed.   330. 
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road  wholly  in  the  state,  but  did  not  own  any  rolling  stock  nor  operate  the  road. 
The  road  was  used  and  operated  as  a  means  of  conducting  interstate  traffic  in 
coal,  by  companies  owning  connecting  interstate  roads.  Such  road  was  one  of 
the  facilities  and  instrumentalities  of  interstate  commerce,  and  hence  the  carriers 
using  it  were  subject  to  the.  provisions  of  the  act  to  regulate  commerce.^ 

Sleeping  Car  Companies. — The  act  provides  that  the  term  "common  carrier" 
shall  include- sleeping  car  companies. ^ 

Express  Companies. — The  act  now  provides  that  the  term  "common  car- 
rier" shall  mclude  express  companies  also.  The  amendment  to  the  Interstate 
Commerce  Act  by  the  Act  of  June  29,  1906,  brought  express  companies  within 
the  terms  of  the  act.^  The  express  companies  are  therefore  obliged  to  file  and 
publish  their  rates  for  the  transportation  of  property  under  the  act  thus  as 
amended.*  Express  companies,  independently  organized  as  corporations  for  the 
transaction  of  the  express  business  on  their  own  account,  are  not  subject  to  the 
provisions  of  the  Interstate  Commerce  Act.^ 

Electric  Railway  Companies. — It  seems  an  electric  street  railway  doing  an 
interstate  business  in  the  carriage  of  passengers,  although  incorporated  under  the 
street  railroad  statutes  of  a  state,  and  not  authorized  to  carry  freight,  nor  vested 
with  the  right  of  eminent  domain,  is  not  a  railroad  within  the  Interstate  Com- 
merce Act.® 

Carriers  by  Water. — When  engaged  in  carrying  on  traffic  under  joint  rates 
with  railroads,  filed  with  the  commission,  carriers  by  water  are  bound  to  deal 
upon  like  terms  with  all  shippers  who  seek  to  avail  themselves  of  such  joint  rates,. 


1.  Heck  V.  East  Tennessee,  etc.,  R.  Co., 
1   Interst.   Com.   R.  495. 

2.  Sleeping  car  companies. — Act  June 
18,  1910,  ch.  309,  Fed.  St.  Anno.  Supp. 
1912,  p.  113. 

3.  Express  companies. — Act  June  18, 
1910,  ch.  309,  Fed.  St.  Anno.  Supp.  1912, 
p.   113. 

A  joint-stock  company  doing  a  general 
express  business,  having  filed  its  sched- 
ule of  rates  with  the  Interstate  Commerce 
Commission,  held  a  quasi  corporation,  and 
subject  to  indictment  as  a  legal  entity 
for  discrimination  and  violation  of  the 
Interstate  Commerce  Act,  as  amended  by 
the  Hepburn  Act.  United  States  v. 
American  Exp.  Co.,  199  Fed.  321. 

By  the  provision  of  Hepburn  Act  June 
29,  1906,  c.  3591,  §  1,  34  Stat.  584  (U.  S. 
Comp.  St.  Supp.  1907,  p.  892),  amendatory 
of  Interstate  Commerce  Act  Feb.  4,  1887, 
c.  104,  §  1,  24  Stat.  379  (U.  S.  Comp.  St. 
1901,  p.  3154),  that  "the  term  'common 
carrier'  as  used  in  this  act  shall  include 
express  companies,"  such  companies  are 
made  subject  to  all  provisions  of  said  In- 
terstate Commerce  Act  and  its  amend- 
ments, so  far  as  the  same  may  be  appli- 
cable, to  the  same  extent  as  though  they 
had  been  named  in  the  original  act,  in- 
cluding the  provisions  of  §§  2  and  3  (24 
Stat.  379,  380  [U.  S.  Comp.  St.  1901,  p. 
3155])  against  unjust  and  unreasonable 
discriminations,  of  §  6  (24  Stat.  380  [U.  S. 
Comp.  St.  1901,  p.  3156])  as  amended  by 
the  Hepburn  Act  (34  Stat.  586  [U.  S. 
Comp.  St.  Supp.  1907,  p.  897]),  prohibiting 
the  taking  of  any  greater  or  less  sum  for 
transportation  of  property  than  that 
named  in  the  tariffs  filed,  and  §  1  of  the 
Elkins  Act   (Act   Feb.   19,   1903,   c.  708,  32 


Stat.  847  [U.  S.  Comp.  St.  Supp.  1907,  p.- 
880]),  as  so -amended,  making  it  unlaw- 
ful to  oiler  or  accept  any  rebate  from  the 
published  rate,  or  other  discrimination  in 
respect  of  the  transportation  of  any  prop- 
erty whereby  any  advantage  is  given. 
United  States  v.  Wells,  Fargo  Exp.  Co.,. 
161  Fed.  606. 

4.  Act  June  29,  1906,  c.  3591,  34  Stat.. 
584,  Fed.  Stat.  Anno.  Sup.  1912,  p.  225; 
American  Exp.  Co.  v.  United  States,  212' 
U.  S.  522,  53  L.  Ed.  635,  29  S.  Ct.  315. 

5.  United  States  v.  Morsman,  42  Fed.. 
448. 

The  Interstate  Commerce  Act  does  not 
apply  to  independent  express  companies- 
not  operating  railway  lines.  Decree,  88 
Fed.  659,  affirmed  in  Southern  Indiana. 
Exp.  Co.  V.  United  States  Exp.  Co.,  93 
Fed.  1022,  35   C.   C.  A.  172. 

6.  Electric  railway  companies. — Act 
Cong.  Feb.  4,  1887,  c.  104,  24  Stat.  379  (U.. 
S.  Comp.  St.  1901,  p.  3154),  or  its  amend- 
ments (Act  June  39,  1906,  c.  3591,  34  Stat. 
584  [U.  S.  Comp.  St.  Supp.  1909,  p.  1149]),. 
being  acts  to  regulate  commerce,  do  not 
apply  to  street  railway  companies  en- 
gaged in  the  transportation  of  passengers 
between  cities  in  different  states.  Omaha, 
etc.,  St.  R.  Co.  V.  Interstate  Commerce 
Comm.,   179  Fed.  243. 

Street  railroads  carrying  passengers- 
across  a  state  line  are  not  governed  by 
the  Interstate  Commerce  Act  of  Feb.  4, 
1887,  which  applies  to  carriers  engaged  in 
transportation  of  passengers  or  property 
by  railroad.  Omaha,  etc.,  St.  R.  Co.  v.. 
Interstate  Commerce  Comm.,  33  S.  Ct. 
890,  330  U.  S.  324,  57  L.  Ed.  1501,  46  L.- 
R.  A.,  N.  S.,  385,  reversing  decree  191 
Fed.  40. 
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and  are  subject  to  the  general  requirements  of  the  act  preventmg  and  punishing 
the  giving  of  rebates,  the  making  of  unjust  discriminations,  the  showing  of  fa- 
voritism, and  other  practices  denounced  in  the  various  sections  of  the  act.  They 
are  undoubtedly  subject  to  the  provisions  of  the  act,  which  permits  the  commis- 
sion to  inquire  into  the  management  of  business  of  all  common  carriers  subject 
to  the  act,  and  to  keep  itself  informed  as  to  the  manner  and  method  in  which  the 
same  is  conducted,  with  the  right  to  obtain  from  such  common  carriers  the  full 
and  complete  information  necessary  to  enable  the  commission  to  carry  out  the 
objects  for  which  it  was  created.'''  But  it  is  not  the  purpose  of  the  Interstate 
Commerce  Act  to  subject  independent  carriers  by  water  to  its  provisions,  and  it 
does  not  vest  the  interstate  commerce  commission  with  any  control  over  the 
business  of  such  carriers,  except  such  interstate  traffic  as  is  carried  on  under  a 
joint  arrangement  with  rail  carriers.* 

Pipe  Lines. — The  provisions  of  the  act  apply  to  any  corporation,  person  or 
persons  engaged  in  the  transportation  of  oil  or  other  commodity,  except  water 
and  except  natural  or  artificial  gas,  by  means  of  pipe  lines  or  partly  by  pipe  lines 
and  partly  by  railroad,  or  partly  by  pipe  lines  and  partly  by  water.^  Oil  companies 
controlling  interstate  pipe  lines  carrying  oil  offered  between  oil  fields  east  of 
California  and  the  Atlantic  seaboard  on  condition  that  the  offerer  shall  first 
sell  the  oil  to  them  on  their  own  terms,  are  embraced  within  the  Act  of  June  29, 
1906,  extending  the  operation  of  the  Interstate  Commerce  Act  to  pipe  lines, 
which  shall  be  considered  to  be  common  carriers  within  the  act.i°  But  an  oil 
company  using  a  pipe  line  solely  to  conduct  its  own  oil  from  its  own  wells  in  one 
state  to  its  own  refinery  in  another  state  is  not  within  the  act.^^ 

Bridges  and  Ferries. — The  act  provides  that  the  term  "railroads"  shall  in- 
clude all  bridges  and  ferries  used  or  operated  in  connection  with  any  rail- 
road.^^ 


7.  Carriers  by  water. — Interstate  Com- 
merce Comm.  V.  Goodrich  Trans.  Co.,  224 
U.  S.  194,  56  L.  Ed.  739,   32  S.   Ct.  436. 

"The  terms  of  the  act  of  congress,  as 
amended  June  29,  1906,  34  Stat.  584,  c. 
3591,  and  in  force  at  the  time  when  these 
orders  were  made,  are  plain  and  simple, 
and,  we  think,  not  difficult  to  comprehend. 
They  are:  'The  provisions  of  this  act  [to 
regulate  commerce]  shall  apply  to  *  *  * 
any  common  carrier  or  carriers  engaged 
in  the  transportation  of  passengers  or 
property  wholly  by  railroad  (or  partly  by 
railroad  and  partly  by  water  when  both 
are  used  under  a  common  control,  man- 
agement, or  arrangement  for  a  continuous 
■carriage  or  shipment),  from  one  state  or 
territory  of  the  United  States,  or  the  Dis- 
trict of  Columbia,  to  any  other  state  or 
territory  of  the  United  States,  etc.  The 
proviso,  at  the  end  of  the  section,  that  its 
terms  shall  not  apply  to  the  transportation 
■of  passengers  or  property  wholly  within 
one  State  was  inserted  for  the  purpose  of 
showing  the  congressional  purpose  not  to 
undertake  to  regulate  a  commerce  wholly 
domestic.  The  first  section  makes  the  act 
apply  alike  to  common  carriers  engaged 
in  the  transportation  of  passengers  or 
property  wholly  by  railroad  or  partly  by 
railroad  and  partly  by  water  under  an  ar- 
rangement for  a  continuous  carriage  or 
shipment.  It  is  conceded  that  the  car- 
riers filing  the  bills  in  these  cases  were 
common  carriers  engaged  in  the  transpor- 
tation  of  passengers  and  property  partly 


by  railroad  and  partly  by  water  under  a 
joint  arrangement  for  a  continuous  car- 
riage or  shipment.  Such  common  carriers 
are  declared  to  be  subject  to  the  provisions 
of  the  act  in  precisely  the  same  term  as  those 
which  comprehend  the  other  companies 
named  in  the  act.  Carriers  partly  by  railroad 
and  partly  by  water  under  a  common  ar- 
rangement for  a  continuous  carriage  or 
shipment  are  as  specifically  within  the 
terms  of  the  act  as  any  other  carrier 
named  therein."  Interstate  Commerce 
Comm.  V.  Goodrich  Trans.  Co.,  334  U. 
S.   194,   56  U.   Ed.   729,   32   S.    Ct.   436. 

8.  Goodrich  Trans.  Co.  v.  Interstate 
Commerce  Comm.,  190  Fed.  943. 

9.  Pipe  lines. — Act  June  18,  1910,  ch. 
309,  Fed.  St.  Anno.  Supp.  1913,  p.  112. 

10.  United  States  v.  Ohio  Oil  Co.,  234 
U.  S.  548,   34  S.   Ct.   956. 

The  amendment  of  §  1  of  the  Interstate 
Commerce  Act  by  Act  June  29,  1906,  § 
1,  providing  that  the  act  shall  apply  to 
owners  of  oil  pipe  lines,  who  shall  be 
considered  common  carriers,  held  not  am- 
biguous, and  intended  to  apply  to  all 
owners  of  interstate  oil  pipe  lines,  re- 
gardless of  their  previous  status  as  com- 
mon carriers,  or  as  conducting  a  purely 
private  business.  Prairie  Oil,  etc.,  Co.  v. 
United  States,  304  Fed.  798. 

11.  United  States  v.  Ohio  Oil  Co.,  234 
U.    S.   548,   34   S.    Ct.   956. 

12.  Bridges  and  ferries. — Act  June  18, 
1910,  ch.  309,  Fed.  St.  Anno.  Supp.  1913, 
p.   113. 
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Telephone,  Telegraph  and  Cable  Companies. — The  act  applies  to  tele- 
graph, telephone  and  cable  companies,  whether  wire  or  wireless,  engaged '  in 
sending  messages  from  one  state,  territory  or  district  of  the  United  States,  to 
any  other  state,  territory  or  district  of  the  United  States,  or  to  any  foreign  coun- 
try.13 

Terminal  Companies. — A  corporation  maintaining  a  stockyard  which  oper- 
ates a  railroad  system  for  cars  to  and  from  trunk  lines  in  the  course  of  their 
transportation  from  beyond  the  state  is  an  interstate  railway  carrier  within  the 
Interstate  Commerce  Act  and  obliged  to  file  its  tariffs  with  the  Interstate  Com- 
merce Commission  under  §  6  of  the  act."  Railroad  service  known  as  "switch- 
ing'' is  local,  and  the  charge  made  for  it  is  not  a  part  of  the  through  rate  fixed  be- 
forehand, and  has  no  reference  to  interstate  shipment,  but  may  be  regulated  by 
a  commission  appointed  under  a  state  act  by  virtue  of  the  police  power  of  the 
state. 1^  A  terminal  company  which  received  cars  of  coal  coming  from  another 
state,  and  delivered  them  within  its  yards  to  the  'engines  of  a  railroad  company, 
was  engaged  in  moving  interstate  traffic,  within  the  Safety  Appliance  Act.^® 

Truckmen  and  Draymen. — Under  the  Interstate  Commerce  Act,  providing 
that  the  act  applies  to  any  common  carrier  or  carriers  engaged  in  the  transporta- 
tion of  .passengers  or  property  wholly  by  railroad,  or  party  by  railroad  and  partly 
by  water,  when  both  are  used  under  a  common  control,  etc.,  for  a  continuous 
carriage  or  interstate  shipment,  the  act  does  not  apply  to  a  truckman  in  a  city, 
so  as  to  make  him  responsible  for  the  loss  of  goods  shipped  from  one  state  to 
another  on  the  theory  that  he  was  the  initial  carrier,  when  his  engagement  was 
only  to  haul  the  goods  from  the  store  to  the  dock  or  depot  as  an  independent  em- 
ployment, i'' 

Holding  Companies. — A  holding  company  is  not  a  common  carrier,  within 
the  meaning  of  the  Interstate  Commerce  Act,  because  of  the  fact  that  it  owns  all 
of  the  stock  of  a  corporation  which  is  such  a  common  carrier. ^'^ 

Where  Carrier  Is  Also  Manufacturer. — The  act  makes  it  unlawful  for  any 
railroad  company  to  engage  in  the  interstate  or  foreign  transportation  of  any  ar- 
ticle or  commodity,  other  than  timber  and  the  manufacture  of  products  thereof, 
manufactured,  mined  or  produced  by  the  carrier,  or  under  its  authority,  or  which 
it  may  own  in  whole  or  in  part,  or  in  which  it  may  have  any  interest,  direct  or 
indirect,  except  such  articles  or  commodities  as  may  be  necessary  and  intended 
for  its  use  in  the  conduct  of  its  business  as  a  common  carrier.i^  The  provision  of 
the  act  applies  to  a  railroad  having  termini  in  different  states  and  transporting 
coal  thereon  from  mines,  the  capital  stock  of  which  is  owned  by  the  railroad  com- 
pany, though  all  the  coal  mined  by  said  railroad  company  is  sold  at  the  mine  and 
title  is  passed  before  the  coal  is  transported  to  another  state. 2" 

§§  3992-4015.  Duties  Imposed  upon  Carrier — §  3992.  Transporta- 
tion.— Section  1  of  the  act,  makes  it  the  plain  duty  of  a  carrier  to  furnish  trans- 
portation upon  reasonable  request.  This  duty  is  imposed  upon  the  carrier,  and 
it  is  clearly  the  intent  of  the  framers  of  the  act  that  the  carrier  should,  upon  rea- 
sonable request  for  the  same,  furnish  vehicles  for  transportation.  This  duty  in 
no  sense  of  the  word  rests  upon  the  shipper,  but  relates  solely  to  the  carrier.    In 

13.  Telephone,     telegraph     and     cable       Fed.  861. 

companies. — Act    June    18,    1910,    ch.    309,  17.   Truckmen  and  draymen. — Hirsch  v. 

Fed.   St.  Anno.  Supp.  1912,  p.   113.  New  England  Nav.  Co.,  113  N.  Y.  S.  395, 

14.  Terminal  companies. — United  States       139  App.  Div.  178. 

V.     Union    Stockyard,    etc.,    Co.,    226    U.  18.  Holding  companies. — Attorney  Gen- 

S.  286,  33  S.  Ct.  83.     See  Grand  Trunk  R.  era!    v.    Union    Stockyard,    etc.,    Co.,    192 

Co.    V.    Michigan    R.    Comm.,    331    U.    S.  Fed.   330. 

457,   34  S.   Ct.   153.  19.   Where  carrier  is  also  manufacturer. 

15.  Chicago,  etc.,  R.  Co.  v.  Becker,  32  —Act  June  18,  1910,  ch.  309,  Fed.  St. 
Fed.  849.  Anno.  Supp.  1912,  p.  114. 

16.  Act  March  2,  1893,  c.  196,  27  Stat.  20.  Central  Trust  Co.  v.  Pittsburg,  etc., 
531  [U.  S.  Comp.  St.  1901,  p.  3174] ;  United  R.  Co.,  101  N.  Y.  S.  837,  52  Misc.  Rep. 
States  V.  Northern  Pac.  Terminal  Co.,  144  195. 
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this  instance,  as  is  the  case  in  the  enactment  of  almost  every  statute,  there  must 
have  been  strong  reasons  for  the  passage  of  this  act.^i 

Receipts  for  Goods  Accepted  for  Transportation. — The  requirement  of 
the  Carmack  Amendment,  that  a  railway  company  receiving  property  for  trans- 
portation in  interstate  commerce  shall  issue  a  receipt  or  bill  of  lading  therefor, 
does  not  require  other  receipts  than  baggage  checks. -- 

§  3993.   To  Establish  Through  Routes.— See  elsewhere.^s 

§    3994.   Continuous  Carriage. — See  elsewhere. ^^ 

§§  3995-3997.  Facilities— §  3995.  In  General.— The  third  section  of 
the  Interstate  Commerce  Act  provides  that  every  common  carrier  subject  to  the 
provisions  of  the  act  shall,  according  to  their  respective  powers,  afford  all  rea- 
sonable, proper,  and  equal  facilities  for  the  interchange  of  traffic  between  their 
respective  lines,  and  for  the  receiving,  forwarding,  and  delivering  of  passengers 
and  property  to  and  from  their  several  lines  and  those  connecting  therewith,  and 
shall  not  discriminate  in  their  rates  and  charges  between  such  connecting  lines, 
but  this  shall  not  be  construed  as  requiring  any  such  common  carrier  to  give  the 
use  of  its  tracks  or  terminal  facilities  to  another  carrier  engaged  in  like  busi- 
ness.^^  The  duty  of  furnishing  equal  facilities  relates  to  and  involves  purely  the 
question  of  transportation,  and  when  the  court  is  called  upon  to  determine  as  to 
whether  in  any  particular  instance  there  has  been  an  undue  and  unreasonable  dis- 
crimination or  preference  as  contemplated  by  the  statute,  the  sole  question  is  as 
to  whether  the  entire  equipment  operated  over  the  line.s  of  the  carrier  has  been 
fairly  and  equally  distributed  among  all  the  shippers  along  its  lines  who  are  simi- 
larly situated. 2*^ 

§  3996.  Switches. — Any  common  carrier  subject  to  the  provisions  of  the 
act,  upon  application  of  any  lateral,  branch  line  of  railroad,  or  of  any  shipper 
tendering  interstate  traffic  for  transportation,  shall  construct,  maintain,  and  oper- 
ate upon  reasonable  terms  a  switch  connection  with  any  such  lateral,  branch 
line  of  railroad,  or  private  side  track  which  may  be  constructed  to  connect  with 
its  railroad,  where  such  connection  is  reasonably  practicable  and  can  be  put  in 
with  safety  and  will  furnish  sufficient  business  to  justify  the  construction  and 
-maintenance  of  the  same ;  and  shall  furnish  cars  for  the  movement  of  such  traffic 
to  the  best  of  its  ability  without  discrimination  in  favor  of  or  against  any  such 
shipper.  If  any  common  carrier  shall  fail  to  install  and  operate  any  such  switch 
or  connection  as  aforesaid,  on  application  therefor  in  writing  by  any  shipper,  such 
shipper  may  make  complaint  to  the  commission,  as  provided  in  §  13  of  the  act,  and 
the  commission  shall  hear  and  investigate  the  same  and  shall  determine  as  to  the 
safety  and  practicability  thereof  and  justification  and  reasonable  compensation 

21.  Duties  imposed  upon  carrier. — Pit-  25.  Facilities. — Inter.state  Commerce 
cairn  Coal  Co.  v.  Baltimore,  etc.,  R.  Co.,  Comm.  v.  Brimson,  154  U.  S.  447,  38  L. 
165  Fed.  113.  Ed.   1047,   12   S.   Ct.   1135;   Texas,   etc.,   R. 

22.  Receipts  for  goods  accepted  for  Co.  v.  Interstate  Commerce  Comm.,  162 
transportation.  —  "Such  checks  are  re-  U.  S.  197,  40  L.  Ed.  940,  16  S.  Ct.  666; 
ceipts,  and  there  is  no  special  requirement  United  States  v.  Trans-Missouri  Freight 
in  the  statute  as  to  their  form.  It  is  Ass'n,  166  U.  S.  290,  41  L.  Ed.  1007,  17 
doubtless  in  the  power  of  the  interstate  S.  Ct.  540;  In  re  Lennon,  166  U.  S.  548, 
commerce  commission  to  make  require-  41  E.  Ed.  1110,  17  S.  Ct.  658;  Central 
ments  as  to  the  checks  or  receipts  to  be  Stockyards  Co.  v.  Louisville,  etc.,  R. 
given  for  baggage  if  that  subject  needs  Co.,  192  U.  S.  568,  48  L.  Ed.  565,  24  S. 
regulation.      Act    of   June    18,    1910,    §§    1  Ct.  339. 

and  15,  c.  309,  36  Stat.  539."     Boston,  etc.,  "The  statute  casts  upon  the  carrier  the 

Railroad   v.   Hooker,   233   U.    S.   97,   34   S.  plain  duty  of  furnishing  a  fair  and  equal 

Ct.   526.  distribution    of   facilities    to   the   shipper." 

23.  To  establish  through  routes. — See  Pitcairn  Coal  Co.  v.  Baltimore,  etc.,  R. 
post,  "Joint  Through   Routes,"   §  4053.  Co.,  165  Fed.  113. 

24.  Continuous  carriage. — See  post,  2G.  Pitcairn  Coal  Co.  v.  Baltimore, 
"Connecting  Carriers,"  §§  4050-4057.                etc.,   R.   Co.,   165   Fed.   113. 
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therefor  and  the  commission  may  make  an  order,  as  provided  in  §  15  of  the  act, 
directing  the  common  carrier  to  comply  with  the  provisions  of  this  section  in  ac- 
cordance with  such  order,  and  such  order  shall  be  enforced  as  hereinafter  pro- 
vided for  the  enforcement  of  all  other  orders  by  the  commission,  other  than  or- 
ders for  the  payment  of  money.^'^  Under  this  section,  it  is  held  that  the  remedy 
^iven  by  the  act  on  complaint  by  the  shipper  to  the  commission,  when  an  inter- 
state carrier  refuses  to  establish  a  switch  connection  with  a  lateral,  branch  line,  is 
•exclusive,  and  that  the  general  powers  given  by  other  sections  of  the  statute  can 
not  be  deemed  to  authorize  a  complaint  to  the  commission  by  the  lateral  branch 
railway  company.^s 

§    3997.   As  to  Connecting  Carriers. — See  elsewhere.^^ 

§  3998.   Just  and  Reasonable  Rates. — See  elsewhere.^o 

§  3999.   Printing  and  Publishing  Schedules  of  Rates. — See  elsewhere.^^ 

§    4000.  Reports  to  Commission. — See  elsewhere.^^ 

§'§i  4001-4014.  Unloading,  Feeding  and  Watering  Stock— §  4001. 
Statutory  Provision. — The  Act  of  June  29,  1906,  commonly  known  as  the 
"twenty-eight  hour  law,"  prohibits  interstate  carriers  of  live  stock  from  con- 
fining the  same  in  cars  or  vessels  for  more  than  twenty-eight  consecutive  hours 
without  unloading  them  for  feed,  water,  and  rest,  and  imposes  a  penalty  for  its 
violation. ^^     The  statute  is  criminal  and  the  rule  of  strict  construction  is  appli- 


27.  Switches. — Act  of  June  39,  1906,  c. 
3591,  §  1,  34  Stat.  584  (U.  S.  Comp.  Stat. 
Supp.  1909,  p.  1149). 

28.  Interstate  Commerce  Comm.  v. 
Delaware,  etc.,  R.  Co.,  216  U.  S.  531,  54 
L.  Ed.  605,  30  S.  Ct.  415,  affirming  166 
Fed.  498. 

29.  As  to  connecting  carriers. — See 
post,   "Facilities,"   §§  4051-4053. 

30.  Just  and  reasonable  rates. — See 
post,  "Just  and  Reasonable,"  §  4059. 

31.  Printing  and  publishing  schedules 
of  rates. — See  post,  "Printing  and  Pub- 
lishing Schedules,"  §§  4125-4145. 

32.  Reports  to  commission. — See  post, 
"Particular    Powers,"    §    4154. 

33.  Unloading,  feeding  and  watering 
stock.— Rev.  St.  U.  S.,  §  4386,  providing 
that  no  interstate  railroad  shall  confine 
cattle  in  cars  for  a  longer  period  than 
twenty-eight  hours  without  unloading  the 
same  for  rest,  water,  and  feeding,  unless 
prevented  from  so  doing  by  storm  or 
other  accidental  cause,  was  not  intended 
to  fix  a  period  during  which  the  com- 
pany could,  without  incurring  liability, 
hold  cattle  without  unloading  for  such 
purposes.  Missouri  Pac.  R.  Co.  v.  Ivy, 
79  Tex.  444,  15  S.  W.   692. 

A  statute  requiring  a  carrier  to  feed 
and  water,  "sufficiently,"  live  stock  in 
transit,  is  not  too  indefinite  to  carry  a 
penalty.  Gulf,  etc.,  R.  Co.  v.  Gray  (Tex. 
Civ.  App.),  24  S.  W.   837. 

Shipment  of  sheep. — Under  the  twenty- 
eight-hour  law  (Act  June  29,  1906,  c.  3594, 
§  1,  34  Stat.  607  [U.  S.  Comp.  St.  Supp. 
1909,  p.  1178]),  prohibiting  the  confine- 
ment of  live  stock  in  interstate  shipment 
for  more  than  twenty-eight  consecutive 
hours  without  unloading  for  rest,  water. 


and  feeding,  subject  to  the  extension  of 
such  time  to  thirty-six  hours  on  written 
request  of  the  shipper,  "provided  that  it 
shall  not  be  required  that  sheep  be  un- 
loaded in  the  nighttime,  but  where  the 
time  expires  in  the  nighttime  in  case  of 
sheep  the  same  may  continue  in  transit 
to  a  suitable  place  for  unloading,  sub- 
ject to  the  aforesaid  limitation  of  thirty- 
six  hours,"  the  proviso  does  not  author- 
ize the  confinement  of  sheep  for  more 
than  thirty-six  consecutive  hours  in  any 
case,  but  applies  only  where  there  has 
been  no  extension  at  request  of  the  ship- 
per and  the  twenty-eight  hour  period  ex- 
pires in  the  nighttime.  United  States  i). 
Atchison,  etc.,  R.  Co.,  185  Fed.  105. 

Shipment  of  horses  and  mules. — Rev. 
St.  U.  S.,  §  4386,  requiring  railroads  over 
which  "cattle,  sheep,  swine,  or  other  ani- 
mals" are  shipped  to  unload  them  for 
rest,  water,  and  feeding  once  every  twen- 
ty-eight hours,  applies  to  a  shipment  of 
horses  and  mules.  Chesapeake,  etc.,  R. 
Co.  V.  American  Exch.  Bank,  92  Va.  495, 
23   S.   E.   935,   44   L.   R.   A.   449. 

"Contingencies  hereinbefore  stated." — 
Act  Cong.  June  29,  1906,  c.  3594,  34  Stat. 
607  (U.  S.  Comp.  St.  Supp.  1907,  p.  918), 
forbids  railroads  from  confining  cattle 
longer  than  twenty-eight  hours  without 
unloading,  unless  prevented  by  storm  or 
other  accidental  or  other  unavoidable  un- 
anticipated causes,  provided  that  on  the 
written  request  of  the  owner  the  time 
may  be  extended  to  thirty-six  hours;  it 
being  the  intent  of  the  act  to  prohibit 
continuous  confinement  for  more  than 
twenty-eight  hours  except  "upon  the  con- 
tingencies hereinbefore  stated."  Held, 
that      "the      contingencies      hereinbefore 
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cable  thereto. 3* 

Compliance  with  Statute. — A  railroad  company  wh'ich  delivers  the  cars  con- 
taining such  stock  to  a  connecting  carrier  or  to  the  consignee  within  the  prescribed 
time  is  relieved  from  further  responsibility. ^b 

The  time  consumed  in  loading  and  unloading  stock  is  not  to  be  considered 
as  a  part  of  their  confinement  in  the  cars  permitted  by  the  law.^*^ 

Carrier  Not  Insurer. — The  carrier  is  not  made  an  absolute  insurer  of  the 
safety  of  sheep  in  transit,  but  its  duty  is  fully  performed  by  providing  pens  prop- 
erly equipped,  unless  it  has  notice,  or  by  reasonable  diligence  could  have  discov- 
ered, that  the  surrounding  conditions  were  such  that  injury  to  the  sheep,  while  in 
the  pens,  from  dogs  or  wild  animals,  might  be  expected,  in  which  case  it  would 
be  bound  to  make  reasonable  provision  for  their  safety.^'' 

§  4002.  Carriers  Liable  for  Penalty. — Receiver. — Railroad  receivers 
are  not  liable  to  an  action  for  penalties  for  failure  to  comply  with  the  regulations 
as  to  transportation  of  live  stock  by  "any  company,  owner,  or  custodian  of  such 
animals,"  since  receivers  are  plainly  not  within  the  letter  of  the  statute,  and  not 
necessarily  within  its  purpose  or  spirit;  and  therefore,  as  the  statute  is  penal,  it 
can  not  be  construed  to  extend  to  them.^^ 

Carrier  of  Intrastate  Shipment. — The  statute  does  not  apply  to  a  railroad 
carrying  live  stock  from  a  point  within  a  state  to  another  point  therein,  but  only 
to  such  as  convey  stock  from  one  state  to  another.^^ 

Connecting  Carriers. — The  duty  of  a  connecting  carrier  of  live  stock  is  not 
discharged  until  it  has  been  imposed  upon  the  carrier  next  in  order.*'' 

Terminal  Company. — A  terminal  railroad  company,  though  controlled  by 
associated  railroads  for  which  it  operated  terminal  yards,  was  nevertheless  a  dis- 
tinct corporation  and  separate  entity  from  any  of  such  associated  railroads.  The 
terminal  company  operated  under  a  contract  providing  that  its  employees  should 
be  regarded  as  the  servants  of  the  associated  railroad  companies  during  the  time 
they  were  working  for  them.  One  of  such  companies,  after  having  retained 
certain  cattle  transported  in  interstate  commerce  in  the  cars  for  a  time  longer  than 
that  authorized  by  the  twenty-eight  hour  law  turned  over  the  cattle  to  the  terminal 

stated"  included  both  the  case  where  the  words  "knowingly  and  willfully"  should 
carrier  was  prevented  from  unloading  by  not  be  construed  to  require  the  confine- 
storm  or  other  accidental  or  unavoidable  ment  of  transported  animals  beyond  the 
causes  and  the  contingency  of  the  owner  prescribed  period  with  a  malevolent  pur- 
having  filed  a  written  request  extending  pose  on  the  part  of  the  carrier  to  cruelly 
the  time  of  confinement  to  thirty-six  torture  them,  but  only  to  require  that 
hours.  United  States  Vi  Pere  Marquette  the  animals  be  knowingly  and  intention- 
R.    Co.,   171   Fed.   586.  ally    confined   beyond    the    prescribed   pe- 

34.     United    States    v.    New   York,    etc.,  riod.     United   States  v.   Sioux  City  Stock 

R.    Co.,    156    Fed.    349;    United    States    v.  Yards    Co.,    163    Fed.    556,    judgment    af- 

Louisville,   etc.,    R.    Co.,   157    Fed.   979.  firmed  in  167  Fed.  136. 

But   it    has   been   held   that   the    statute  35.    Compliance     with     statute.— United 

is   not   a   crimmal   statute,   nor   subject   to  States    v.    Southern    Pac.    Co.,    157    Fed. 

the  strict  rules  of  construction  or  of  evi-  459^ 

dence     applied   in    criminal    prosecutions.  36.   United  States  v.  Northern  Pac.  Ter- 

Montana   Cent.   R.    Co.   v.  United   States,  minal  Co.,  186  Fed.  947. 

^%^^'{-  ^°°-      •   ,,.   V,   „     1         /A.t    T„r,»  37.    Carrier    not    insurer.— Beckman    v. 

The   twenty-eight   hour   law    (Act   June  c„uthern   Par    Co     lis  Par    lis    ^Q  TTtah 

39,   1906,   c.   3594,    §   3,   34   Stat.   608    [U.   S.  ^°"*''^'^"   ^^"^   ^°-'   ^"   ^^"^  "^'   ^^   ^^^^ 

Comp.    St.    Supp.   1907,   p.    919])    declares  ^^     Carriers  liable  for  penalty.-United 

that  any  railroad  or  common  earner  other  ^                 -^^^^.                     V          > 

than    by    water     which      knowingly    and  ^^   g    ^        •       affirming  78   Fed.  290, 

willfully"    fails   to    comply   with   the    pro-  ^^j  ^g  ^    ^    ^      '             ^  | 

visions  of  the  act,  for  every  such  failure  .                .' 

shall  be  liable  for  and  forfeit  and  pay  a  ^3?-    Carrier    of    intrastate    shipment.— 

penalty    of    not    less    than    $100    or    more  United  States  v.  East  Tennessee,   etc.,   R. 

than  $500.     Held,   that  the   statute   is   not  Co.,    13    Fed.    642. 

criminal    in   the     sense    that   a    violation  40.    Connecting  carriers. — United  States 

thereof  constitutes  a  crime,  and  hence  the  v.  Union  Pac.  R.   Co.,  213  Fed.   332. 
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company,  which  continued  the  transportation  to  the  stockyards  where  the  cattle 
were  unloaded.  The  fact  that  the  original  company  was  convicted  and  fined  be- 
cause of  such  transportation  did  not  relieve  the  terminal  company  irom  its  viola- 
tion of  the  act  on  the  theory  that  it  was  acting  merely  as  an  agent  of  the  initial 
carrier.*! 

Where  Stock  Had  Been  Previously  Confined. — Where  the  defendant,  a 
terminal  railroad  company,  received  cattle  from  a  connecting  carrier  for  the  sole 
purpose  of  transporting  them  to  certain  stockyards  to  feed,  water,  and  rest  them, 
and  then  to  return  them  to  the  carrier  from  which  they  have  been  received,  not 
knowing  that  such  carrier  had  already  confined  them  in  the  cars  exceeding  the 
time  allowed  by  Act  of  June  29,  1906,  providing  that  cattle  shall  not  be  confined 
for  a  longer  period  than  thirty-six  hours,  the  terminal  carrier,  having  used  due 
diligence  in  carrying  the  cattle  to  the  stockyards  and  unloading  them,  was  not 
guilty  of  itself  "knowingly  and  willfully"  violating  such  act;  such  words  being 
intended  to  mean  either  an  intentional  violation  of  the  statute  or  an  indifferent 
disregard  of  its  requirements. ^^  Where  a  terminal  company's  railroad  formed 
a  part  of  a  continuous  line  of  interstate  transportation  over  which  live  stock  was 
transported,  and  the  animals  had  been  confined  in  the  cars  without  being  unloaded 
for  food,  water,  and  rest  for  a  period  longer  than  that  prescribed  by  the  act  be- 
fore being  delivered  to  the  terminal  company  for  transportation  to  the  stockyard 
for  unloading,  the  terminal  company  could  not  relieve  itself  from  liability  for 
continuing  such  transportation  on  the  ground  that  it  found  the  cattle  so  confined 
at  a  place  where  they  could  not  be  unloaded  except  by  being  taken  to  the  stock- 
yards, nor  except  in  exceptional  cases,  because  its  violation  of  the  law  would 
subserve  a  humane  purpose;  the  terminal  company  being  under  no  obligation  to 
accept  the  cattle  from  its  connecting  carrier  under  such  circumstances.*^  But  a 
stock  yards  company  without  actual  knowledge  that  cattle  had  been  confined 
nearly  twenty-eight  hours,  and  without  making  any  effort  to  find  out  whether  they 
had  been  or  not,  which  receives  from  a  common  carrier,  and  hauls  a  few  miles 
to  its  stockyards,  and  there  unloads,  cattle  for  rest,  food,  and  water,  when  the 
stockyards  are  nearer  to  the  place  of  the  receipt  of  the  cattle  than  any  other 
place  where  they  could  be  unloaded,  fed,  and  watered,  is  not  guilty  of  knowingly 
and  willfully  confining  the  cattle,  in  violation  of  the  act.**     A  terminal  railroad 

41.    Terminal   company. — United   States  of  road  over  whicii  animals  shall  be  con- 

V.   Northern  Pac.  Terminal   Co.,   186  Fed.  veyed    from    one    state    to    another,    from 

947;    New    York,    etc.,    R.    Co.    v.    United  confining   the    same    for   a   longer   period 

States,     203    Fed.     953,    following    United  than  twenty-eight  consecutive  hours  with- 

States  V.  Lehigh  Valley  R.   Co.,  184  Fed.  out     unloading,    etc.       United     States    v. 

971,  affirmed  in   187   Fed.   1006,   109   C.   C.  Sioux    City    Stock    Yards    Co.,    162    Fed. 

A.  211.  556,  judgment  affirmed  in  167  Fed.  136. 

Where   defendant   stockyards   company,  42.    Where   stock  had   been   previously 

as  authorized  by  its  articles  of  incorpora-  confined.— Act  June  29,  1906,  c.  3594,  §  1, 

tion,  constructed  and  maintained  railroad  34  gtat.  607   (U.  S.  Comp.  St.  Supp.  1909, 

tracks  on  acquired  real  estate  and  owned  p.    1178) ;    United    States    v.    Stock   Yards 

or  leased  and  operated   engines   and   cars  Terminal    R.    Co.,    101    C  C.    A.   147,   178 

for    hire,     by   which     it    transported    live  Ped.  19,  affirming  judgment,  172  Fed.  452. 

stock    brought    to    the    Sioux    City    market  where       a        tprmin^l        r-prnVr       rerpived 

by  other  interstate  railroad  companies  be-  ,    ^'^^'^^  .a     terminal      earner     received 

tween  their  terminals  and  the  stockyards,  ^°""   with   knowledge   that   its   connect- 

and   also  hauled  such   of  the  products   or  '"^  "."■"".  ^^'^  already  confined  them  for 

freight   of   the   packing   houses   from   one  f   P"'°'^.  '°"f    ^^J^"   ^^i\  permitted   by 

to  the  other,  as  required,  and  cars  loaded  twenty-eight  hour  law    §§  1,  3,  it  was  the 

with  fuel  or  ice  to  such  houses  from  the  '^"'y    °^    ^"'i'^    termina     earner    to    trans- 

diflferent    railroads    entering    the    city,    it  P"'"'-.',^"'"  ^t°    destination    as    quickly   as 

was  a  railroad  company  or  common  car-       ?r.f''>c,  ^^\I°n'A     oi','  ^°-    "" 

■  t,         ..  u  i  ii,-        it.  United    btates,    203    Fed.    953. 

rier     other    than    by     water    withm     the       ^  ^  , 

twenty-eight  hour  law  (Act  June  29,  1906,  43.      United    States    v.     Northern     Pac. 

c.    3594,    34    Stat.    607    [U.    S.    Comp.    St.  Terminal  Co.,   186   Fed.  947. 

Supp.  1907,  p.  918]),  prohibiting  any  rail-  44.     St.    Joseph     Stock     Yards     Co.    v. 

road    or    common    carrier    other    than    by  United  States,  110  C.  C.  A.  433,  187  Fed. 

water,  whose  road  forms  a  part  of  a  line  104,  reversing  judgment,   181  Fed.  625. 
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company,  received  a  carload  of  horses  from  a  connecting  railroad  company,  which 
had  transported  them  in  interstate  commerce.  Such  carrier  had  kept  them  con- 
hned  in  the  car  for  more  than  twenty-eight  hours  without  unloading  for  rest, 
water,  and  feeding,  and  was  indicted  and  fined  therefor.  The  terminal  company 
received  them  for  transportation  over  its  line  for  some  one  thousand  feet  to 
stockyards,  and  moved  them  to  such  yards  with  all  speed  possible,  and  there  un- 
loaded them  for  rest,  water,  and  feed.  The  terminal  company  was  not  charge- 
able with  violation  of  the  statute,  but,  on  the  contrary,  its  action  aided  in  giving 
effect  to  its  object  and  purpose.'*^ 

§  4003.  Knowingly  and  Willfully. — The  words  "knowingly  and  willfully" 
described  an  essential  element  of  the  offense  on  account  of  which  penalties  are 
prescribed,  without  proof  of  which  they  can  not  be  recovered ;  **'  "knowingly" 
meaning  with  knowledge  of  the  facts  which,  taken  together,  constitute  a  failure 
to  comply  with  the  statute,  and  "willfully"  meaning  purposely  or  obstinately,  de- 
scribing the  attitude  of  a  carrier,  who,  having  a  free  will -or  choice,  either  inten- 
tionally disregards  the  statute,  or  is  indifferent  to  its  requirements.'''''     The  words 


45.  Northern  Pac.  Terminal  Co.  v. 
United  States,  106  C.  C.  A.  583,  184  Fed. 
603. 

46.  Knowingly  and  willfully. — St.  Louis, 
etc.,  R.  Co.  V.  United  States,  94  C.  C.  A. 
437,  169  Fed.   69. 

Act  Cong.  June  29,  1906,  c.  3594,  34 
Stat.  607  (U.  S.  Comp.  St.  Supp.  1907, 
p.  918),  prohibits  the  confinement  of  live 
stock  in  transit  for  more  than  twenty- 
eight  consecutive  hours,  and  §  3  provides 
that  any  common  carrier  who  "knowingly 
and  willfully"  fails  to  comply  with  the 
law  shall  be  subject  to  a  penalty.  Held, 
that  a  complaint  under  such  act,  failing 
to  charge  that  defendant  carrier  "know- 
ingly and'  willfully"  restrained  stock  in  its 
possession,  which  had  been  confined  for 
a  period  longer  than  twenty-eight  hours, 
was  fatally  defective.  United  States  v. 
Oregon,   etc.,   R.   Co.,   160   Fed.   526. 

The  words  "knowingly  and  willfully," 
as  used  in  the  twenty-eight  hour  law, 
mean  with  a  knowledge  of  the  facts 
which,  taken  together,  constitute  failure 
to  comply  with  the  statute,  and  "pur- 
posely" or  "obstinately"  describe  the  at- 
titude of  the  carrier,  who,  having  a  free 
will  or  choice,  either  intentionally  disre- 
gards the  statute  or  is  plainly  indifferent 
to  its  requirements.  Oregon-'Washington 
R.,  etc.,  Co.  V.  United  States,  205  Fed. 
337,    123    C.    C.    A.    471. 

"Willfully,"  as  used  in  twenty-eight 
hour  law,  §  1,  providing  for  a  penalty  or 
forfeiture  by  a  carrier  who  knowingly 
and  willfully  fails  to  comply -,with  the  pro- 
visions of  the  act,  means  purposely  or 
obstinately  and  describes  the  attitude  of 
a  carrier  who,  having  free  will  or  choice, 
either  intentionally  disregards  the  statute 
or  is  plainly  indifferent  to  it.  St.  Louis, 
etc.,  R.  Co.  V.  United  States,  209  Fed. 
600. 

But  it  has  been  held  that  it  is  not  es- 
sential to  a  recovery  for  violation  of  the 
twenty-eight  hour  law  to  show  that  de- 
fendant  knew   that   the    animals    did    not 


have  proper  food,  water,  or  space  to  rest 
in  the  cars.  Chicago,  etc.,  R.  Co.  v. 
United  States,  195  Fed.  241. 

Allegation  of  negligence  only. — In  an 
action  by  the  government  against  an  in- 
terstate carrier  for  violation  of  the  twen- 
ty-eight hour  law,  mere  proof  warrant- 
ing a  conclusion  that  the  carrier's  em- 
ployees negligently,  as  distinguished  from 
"willfully"  and  "intentionally,"  omitted  to 
feed  and  water  certain  sheep,  in  trans- 
portation, during  the  rest  period,  was  in- 
sufficient to  subject  the  carrier  to  a  pen- 
alty. United  States  v.  Lehigh  Valley  R. 
Co.,    204    Fed.    705,'  123    C.    C.   A.    9. 

47.  United  States  v.  St.  Joseph  Stock 
Yards   Co.,   181   Fed.   625. 

The  word  "knowingly,"  means  with  a 
knowledge  of  the  facts  which  taken  to- 
gether constitute  a  failure  to  comply  with 
the  statute,  as  is  the  case  where  a  car- 
rier receives  from  another  a  car  loaded 
with  cattle,  and,  with  knowledge  how 
long  they  have  been  confined  without 
rest,  water,  or  food,  prolongs  the  con- 
finement until  the  statutory  limit  is  ex- 
ceeded. St.  Louis,  etc.,  R.  Co.  V.  United 
States,   94   C.    C.   A.   437,    169    Fed.    69. 

The  word  "willfully"  is  not  used  as  im- 
plying a  vicious  or  evil  intent,  but  as 
meaning  intentionally  or  voluntarily. 
United  States  v.  Atchison,  etc.,  R.  Co., 
166  Fed.  160;  United  States  v.  Union  Pac. 
R.    Co.,    94    C.    C.   A.    433,   169    Fed.    65. 

"'Willfully,"  means  purposely  or  obsti- 
nately, and  describes  the  attitude  of  a 
carrier  who  having  the  free  choice  either 
intentionally  disregards  the  statute,  or  is 
indifferent  to  its  requirements.  St.  Louis, 
etc.,  R.  Co.  V.  United  States,  169  Fed.  69, 
94  C.   C.  A.  437. 

"'Willfully"  means  "purposely  or  ob- 
stinately, and  is  designed  to  describe  the 
attitude  of  a  carrier  who,  having  a  free 
will  or  choice,  either  intentionally  disre- 
gards the  statute  or  is  plainly  indifferent 
to  its  requirements."  Chicago,  etc.,  R.  Co. 
V.   United   States,    194   Fed.   342. 
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"knowingly  and  willfully"  require  only  that  defendant  should  have  failed  to  obey 
the  statute  purposely  and  with  knowledge  of  the  facts.** 

Knowledge  of  Servants. — A  railroad  company  is  subject  to  the  penalty  im- 
posed by  the  Act  for  knowingly  and  willfully  failing  to  comply  with  its  provi- 
sions as  to  the  unloading  of  live  stock  for  rest,  water,  and  feeding,  where  its 
servants  or  employees  in  charge  of  its  train  knowingly  keep  such  stock  confined  in 
cars  for  more  than  twenty-eight  consecutive  hours  without  any  lawful  excuse,  as 
prescribed  by  the  act.*^ 

§  4004.  Separate  Offenses. — Under  the  penal  clause  of  such  law,  each 
shipment  of  stock  confined  beyond  the  period  prescribed  in  violation  of  its  pro- 
visions constitutes  a  separate  offense. s"  Where  several  shipments  of  live  stock, 
belonging  to  different  owners,  are  contained  in  the  same  train,  and  the  carrier 
fails  to  unload,  as  provided  in  such  act,  a  penalty  is  recoverable  for  each  ship- 
ment, the  shipment,  and  not  the  train  load,  being  the  integer  contemplated  as 
the  objective  thing  to  which  the  offense  relates.^i  Where  a  railroad  train  car- 
ried a  number  of  different  consignments  of  live  stock,  and  the  company  failed 
to  unload  any  of  them  for  rest,  water,  and  feeding,  as  required,  it  became  sub- 
ject to  a  penalty  thereunder  for  each  consignment. ^^  The  act  provides  that  no 
railroad  or  common  carrier  other  than  by  water,  whose  road  forms  any  part  of  a 
line  over  which  cattle  shall  be  conveyed  from  one  state  or  territory  into  or 
through  another  state  or  territory,  shall  confine  the  same  longer  than  twenty- 
eight  consecutive  hours,  except  that  on  the  written  request  of  the  owner  the 
time  of  confinement  may  be  extended  to  thirty-six  hours,  and  that  any  carrier 
knowingly  and  willfully  violating  such  provisions  for  every  such  failure  shall 
be  liable  to  a  penalty.  But  a  single  penalty  is  incurred  for  confining  live  stock 
beyond  the  period  of  twenty-eight  or  thirty-six  hours,  so  that  the  time  of  con- 
finement beyond  that  period  is  not  material,  unless  it  be  for  another  period  of 
twenty-eight  or  thirty-six  hours.^^  Where  cars  of  cattle  are  loaded  at  nearly 
the  same  time,  although  at  different  points,  are  forwarded  to  the  same  destina- 
tion, the  consignor  and  consignee  are  the  same,  and  they  are  consolidated  into 
one  train  and  so  received  by  a  connecting  carrier,  the  failure  of  such  carrier  to  un- 
load the  same  for  rest,  water,  and  feeding  as  required  by  the  act  constitutes  but 
one  violation  of  the  statute. s* 

The  confinement  of  each  animal  does  not  constitute  a  separate  offense,  mul- 
tiplying the  penalty  by  the  whole  number  of  animals  carried,  but  the  confinement 
of  an  entire  number  of  animals  is  a  single  offense. ^^ 

§  4005.  Negligence  of  Servant. — It  is  no  defense  to  an  action  for  "know- 
ingly and  willfully"  violating  the  act  that  the  defendant  made  rules  requiring  its 

48.  New  York,  etc.,  R.  Co.  v.  United  ascertaining  the  number  of  offenses  coin- 
States,  165  Fed.  833,  91   C.   C.  A.  519.  mitted.     United  States  v.  New  York,  etc., 

49.  Knowledge     of     servants.— United  R.   Co.,   168   Fed.   699,  94   C.   C.  A.  76. 
States  V.  Southern  Pac.  Co.,  157  Fed.  459.  Each  independent  shipment  or  consign- 

50.  Separate  offenses. — United  States  v.  ment  of  stock  constitutes  the  basis  for  a 
Atchison,   etc.,   R.   Co.,   166   Fed.    160.  separate    charge,   and   each   separate  con- 

51.  United  States  v.  Baltimore,  etc.,  R.  finement  of  the  same  stock  for  longer 
Co.,  159  Fed.  33,  86  C.  C.  A.  223;  United  than  the  prescribed  time,  although  dur- 
States  V.  Oregon  R.,  etc.,  Co.,  163  Fed.  ing  the  same  continuous  transportation, 
642.  But  see  United  States  v.  St.  Louis,  also  constitutes  a  separate  offense, 
etc.,  R.  Co.,  107  Fed.  870.  United   States   v.   Southern   Pac.   Co.,   157 

The    individual    shipment,    and    not    the  Fed.   459. 

car  load,   is  the   unit   in   case   of  violation  '58.     New   York,   etc.,    R.    Co.   v.   United 

of   the    act.      Judgment,   United    States    v.  States,   165   Fed.   833,  91   C.   C.  A.   519. 

Southern  Pac.  Co.,  162  Fed.  412,  affirmed  53.    United   States  v.   Sioux   City   Stock 

in  171  Fed.   360,  96   C.   C.  A.  252.  Yards    Co.,    162    Fed.    556,    judgment    af- 

Where   several   shipments   of  live   stock  firmed,    167    Fed.    126. 

belonging    to    different    owners    are    car-  54.     United    States   v.    New    York,    etc., 

ried  in  the  same  train  in  violation  of  the  R.   Co.,   191   Fed.   938. 

act,     each    shipment,    and    not    the    train  55.     United    States    v.    Boston,    etc.,    R. 

load,    is    the    integer    for    the    purpose    of  Co.,  15  Fed.  209. 
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employees  to  comply  with  such  statute,  and  that  its  failure  to  do  so  was  through 
the  negligence  of  an  employee,  and  in  violation  of  its  rules. ^*  A  carrier  of  live 
stock  may  employ  a  subordinate  agency  to  perform  a  service  undertaken  by  it, 
but  the  agency  must  be  subordinate  to  the  carrier,  and  not  to  one  who  neither 
employs  it,  pays  it,  nor  has  any  right  to  interfere  with  it.°'^ 

§  4006.  Preparation  and  Facilities. — Under  the  act  providing  that  no 
railroad  company  shall  confine  live  stock  in  cars  for  a  longer  period  than  twenty- 
eight  hours  without  unloading  for  rest,  water,  and  feed,  it  is  the  duty  of  a  rail- 
road to  be  reasonably  well  prepared  to  care  for  stock  at  the  places  where  it  is 
unloaded  for  rest,  water,  and  feed.^^ 

§  4007.  Shipment  Through  Foreign  Country. — The  act  prohibiting  in- 
terstate carriers  of  live  stock  from  confining  the  same  in  cars  for  a  period  longer 
than  twenty-eight  consecutive  hours  without  unloading  for  rest,  water,  and  feed- 
ing, is  applicable  to  a  shipment  originating  in  one  state  and  ending  in  another, 
when  confinement  for  more  than  the  statutory  period  is  shown,  even  though 
part  of  such  period  elapsed  while  the  animals  were  in  a  foreign  country.^^ 

§  4008.  Shipment  under  Agreement. — A  legal  request  for  an  extension  of 
time  of  confinement  of  cattle,  may  be  made  before  the  transportation  commences, 
althougli  it  is  not  induced  by  any  unforeseen  contingency.""     But  an  agreement 


56.  Negligence  of  servant.  —  United 
States  V.  Atlantic,  etc.,  R.  Co.,  98  C.  C. 
A.    110,    173    Fed.    764. 

In  an  action  against  a  railroad  com- 
pany, to  recover  the  penalty  for  know- 
ingly and  willfully  violating  such  act,  it 
is  not  a  defense  that  such  violation  was 
by  reason  of  the  "oversight,  forgetful- 
ness,  and  unintentional  neglect"  of  its 
train  dispatchers,  contrary  to  its  rules 
and  orders.  Montana  Cent.  R.  Co.  v. 
United    States,    164    Fed.    400. 

57.  United  States  v.  Union  Pac.  R.  Co., 
213   Fed.   333. 

68.  Preparation  and  facilities. — Illinois 
Cent.  R.  Co.  v.  Curry,  106  S.  W.  294,  32 
Ky.  L.  Rep.  513;  St.  Louis,  etc.,  R.  Co. 
V.    Piburn,   120   Pac.    923,   30    Okla.   363. 

The  twenty-eight  hour  law  (Act  June 
29,  1906,  c.  3594,  34  Stat.  607  [U.  S.  Comp. 
St.  Supp.  1909,  p.  1178])  does  not  require 
a  carrier  to  maintain  any  particular  kind 
of  equipment  of  its  stock  pens,  perma- 
nent or  otherwise,  except  in  so  far  as  to 
render  them  suitable  for  the  humane  pur- 
pose of  properly  feeding,  watering,  and 
resting  tlie  particular  shipment  of  stock 
unloaded  into  them.  United  States  v.  St. 
Louis,  etc.,  R.  Co.,  177  Fed.  205,  101  C. 
C.  A.  375. 

59.  Shipment  through  foreign  country. 
— Grand  Trunk  R.  Co.  v.  United  States, 
191  Fed.  803. 

Act  June  29,  1906,  c.  3594,  34  Stat.  607 
(U.  S.  Comp.  St.  Supp.  1909,  p.  1178), 
prohibiting  interstate  carriers  from  con- 
fining animals  transported  in  interstate 
commerce  for  more  than  twenty-eight  or 
thirty-six  hours  without  unloading  them 
for  feed,  water,  and  rest,  applies  to  ship- 
ments passing  from  one  state  through  a 
foreign     country     (Canada)     to     another 


state.  United  States  v.  Lehigh  Valley  R. 
Co.,  184  Fed.  971,  judgment  affirmed  in 
187   Fed.   1006,   109   C.    C.   A.   311. 

60.  Shipment  under  agreement. — Atchi- 
son, etc.,  R.  Co.  V.  United  States,  101  C. 
C.   A.   140,   178   Fed.   13. 

A  request  for  extension  of  time  for 
confinement  of  cattle,  under  Act  June 
29,  1906,  c.  3594,  34  Stat.  607  (U.  S. 
Comp.  St.  Supp.  1909,  p.  1178),  may  be 
made,  though  not  induced  by  any  con- 
tingency arising  after  transportation 
commences.  Missouri,  etc.,  R.  Co.  v. 
United  States,  178  Fed.  15,  101  C.  C.  A. 
143;  Wabash  R.  Co.  v.  United  States,  178 
Fed.  5,  101  C.  C.  A.  133,  21  Am.  & 
Eng.   Ann.    Cas.   819. 

The  twenty-eight  hour  law  (Act  Cong. 
June  29,  1906,  c.  3594,  34  Stat.  607  [U.  S. 
Comp.  St.  Supp.  1907,  c.  918])  provides 
for  the  unloading  of  cattle,  etc.,  for  food, 
water,  and  rest  at  the  expiration  of  twen- 
ty-eight consecutive  hours'  transporta- 
tion, except  that  the  time  may  be  ex- 
tended to  thirty-six  hours  by  the  writ- 
ten request  of  the  shipper,  except  that  it 
shall  not  be  required  that  sheep  be  un- 
loaded in  the  nighttime;  but  where  the 
time  expires  in  the  night,  in  the  case  of 
sheep,  the  same  may  be  continued  in 
transit  to  a  suitable  place  for  unloading, 
subject  to  the  thirty-six  hour  limitation. 
Held,  that  such  provision  was  not  fatally 
defective  for  uncertainty;  the  meaning" 
being  that  in  case  of  sheep,  if  the  twenty- 
eight  hour  limit  expires  at  night,  the 
transit  may  be  continued  to  a  suitable 
place  for  unloading,  without  the  consent 
of  the  owner  or  custodian,  except  that  in 
no  case  shall  the  thirty-six  hour  limit  be 
exceeded.  Judgment,  United  States  v. 
Southern  Pac.  Co.,  163  Fed.  412,  affirmed 
in  171  Fed.  360,   96   C.   C.  A.   353. 
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between  an  interstate  carrier  and  the  owner  of  certain  animals  transported  in 
interstate  commerce  for  the  confinement  of  the  animals  for  a  period  longer  than 
thirty-six  hours  is  void.^^ 

Form  of  Agreement. — An  apjplication  for  extension  of  time  of  confinement 
of  cattle,  may  be  printed,  engraved,  or  stamped,  or  partly  printed  or  stamped 
and  partly  in  handwriting.^^ 

Agreement  Written  on  Waybill. — While  a  request  for  the  continued  con- 
finement of  cattle  must  be  separate  from  any  printed  bill  of  lading  or  other  rail- 
road form,  it  is  necessary  that  it  be  written  on  a  virgin  sheet,  and  is  effective  jf 
written  at  the  bottom  of  a  waybill  and  signed  by  the  shipper. ^^ 

Separate  Agreement  for  Each  Shipment. — The  shipper  of  cattle,  to  justify 
their  confinement  longer  than  twenty-eight  hours,  must  file  a  written  request 
for  each  shipment,  and  may  not  file  a  single  general  request  applicable  to  all  fu- 
ture shipments  of  his  cattle.^*  * 

By  Whom  Agreement  Made. — A  legal  request  for  extension  of  time  of 
confinement  of  shipment  of  cattle  may  be  made  by  the  authorized  agent  of  the 
owner,  or  by  the  person  in  custody  of  the  particular  shipment.^^  There  is  a  legal 
presumption  that  one  to  whom  an  owner  of  animals  has  intrusted  their  posses- 
sion for  delivery  to  a  railroad  for  shipment  is  authorized  to  make  the  request 
and  a  railroad  relying  on  this  presumption  can  not  be  held  to  have  knowingly  vio- 
lated the  law  by  confining  animals  more  than  twenty-eight  hours  and  less  than 
thirty-six  without  knowledge  of  any  defect  in  the  authority  of  the  agent.®** 

Agreement  for  Feeding  by  Shipper. — The  railroad  is  not  liable  when  it  ap- 
pears that  there  was  a  special  contract  that  the  shipper  should  feed  and  water 
the  live  stock,  and  there  is  no  specific  evidence  as  to  amount  of  the  damage  from 
the  failure  to  feed  and  water.®^ 

§  4009.  Where  Stock  Confined  by  Another  Carrier. — It  is  immaterial 
that  a  part  of  the  period  of  confinement  elapses  while  the  stock  is  in  possession  of 
a  connecting  carrier;  the  carrier  having  possession  of  the  stock  being  required  to 
unload,  feed,  and  water  them  as  soon  as  the  time  limit  is  reached.®*    Where  con- 

61.  Webster  v.  Union  Pac.  R.  Co.,  200  67.  Agreement  for  feeding  by  shipper. 
Fed.  597.                                                                       —Missouri  Pac.  R.   Co.  v.  Texas,  etc.,  R. 

62.  Form  of  agreement. — Atchison,  etc.,       Co.,  41  Fed.  913. 

R.   Co.  V.  United  States,   178  Fed.   13,   101  The   carrier   is   not   liable,   when   it   ap- 

C.    C.    A.    140;    Missouri,    etc.,    R.    Co.    v.  pears    that    it    was    agreed    that    plaintiff 

United   States,   178   Fed.   15,   101   C.   C.  A.  should  water  and  feed  the  cattle,  and  the 

143;  Wabash  R.  Co.  v.  United  States,  178  carrier  was  to  stop  for  the  purpose  at  a 

Fed.  5,  101  C.   C.  A.  133,  31  Am.   &  Eng.  particular  place,  and  there  is  no  evidence 

Ann.  Cas.  819.  that  the  carrier  was  requested  to  stop  be- 

A  legal  request  for  extension  of  time  of  fore  reaching  the  place  named.     Missouri 

confinement  of  shipment  of  cattle,  under  Pac.  R.  Co.  v.  Texas,  etc.,  R.  Co.,  41  Fed. 

Act  June  39,  1906,  c.  3594,  34  Stat.  607  (U.  913. 

S.  Comp.  St.  Supp.  1909,  p.  1178),  may  be  68.    Where    stock   confined   by   another 

made  on  a  railroad  form  separate  from  a  carrier. — United  States  v.  Oregon,  etc.,  R- 

bill  of  lading.     Wabash  R.   Co.  v.  United  Co.,   160   Fed.   536. 

States,    178    Fed.    5,    101    C.   C.   A.    133,   31  A    railroad    company,    which     receives 

Am.    &   Eng.   Ann.    Cas.   819.  live  stock  from  a  connecting  carrier  after 

63.  Agreement  written  on  waybill. — Mo-  it  has  already  been  continuously  confined 
bile,  etc.,  R.  Co.  v.  United  States,  209  in  cars  for  more  than  twenty-eight  hours 
Fed.    605.  and    allows    several    more    hours    to    pass 

64.  Separate  agreement  for  each  ship-  before  unloading  the  same,  is  prima  facie 
ment. — IJnited  States  v.  Pere  Marquette  guilty  of  a  violation  of  the  statute. 
R.   Co.,  171  Fed.  586.  United   States  v.   New  York,  etc.,  R.   Co., 

65.  By  whom  agreement  made. — Atchi-  156   Fed.   349. 

son,  etc.,  R.  Co.  v.  United  States,  178  Fed.  Under  the  twenty-eight  hour  law   (Act 

13,    101    C.    C.   A.    140;    Wabash    R.    Co.   v.  June    29,    1906,    c.    3594,    34    Stat.    607    [U. 

United    States,   178    Fed.   5,   101    C.    C.   A.  S.    Comp.   St.   Supp.   1909,   p.   1178]),   pro- 

133,  21  Am.  &  Eng.  Ann.  Cas.  819.  hibiting  interstate   carriers   in   transporta- 

66.  Wabash  R.  Co.  v.  United  States,  tion  of  animals  from  retaining  them  in 
178  Fed.  5,  101  C.  C.  A.  133,  31  Am.  &  the  cars  for  a  longer  period  than  twenty- 
Eng.  Ann.  Cas.  819.  eight  or  thirty-six  hours  without  unload- 


3625  interstate;  commerce  act.  §§  4009-4010 

necting  carriers  are  engaged  in  a  continuous  transportation  of  cattle  in  interstate 
commerce,  the  fact  that  the  initial  carrier  had  kept  the  cattle  confined  without  un- 
loading for  a  period  longer  than  that  authorized  by  the  act  when  they  were  deliv- 
ered to  defendant,  the  connecting  carrier,  did  not  authorize  the  latter  to  confine 
the  cattle  for  another  period  equal  to  the  statutory  time  before  it  would  be  liable 
for  violating  the  act,  since,  while  there  is  no  violation  of  the  act  so  long  as  the 
•carrier  does  not  exceed  the  time  fixed,  yet,  whenever  the  continuous  carriage 
without  unloading  does  exceed  it,  then  every  carrier  forming  any  part  of  an 
interstate  hne  over  which  the  stock  is  being  shipped  that  participates  in  such 
carriage  beyond  the  limit  is  guilty  of  an  independent  offense.''^ 

Fact  Not  Known  to  Defendant. — The  defendant's  railroad  constituted  a 
part  of  a  line  of  railroad  over  which  live  stock  was  transported  under  an  inter- 
state shipment  to  the  defendant's  stockyards.  At  the  time  the  cattle  were  de- 
livered to  the  defendant  by  the  connecting  carrier,  they  had  all  been  kept  in  the 
cars  without  being  unloaded  for  rest,  water,  and  feed  for  more  than  thirty-six 
hours,  which  fact  was  disclosed  by  the  waybills,  which  were  not  delivered  to 
the  defendant  until  after  the  cattle  were  in  the  defendant's  custody.  The  next 
and  only  place  where  the  cattle  could  have  been  unloaded  and  watered  was  at 
defendant's  yards  at  destination,  where  defendant  delivered  the  cattle  with  all 
reasonable  dispatch  with  the  facilities  it  had  for  handling  them.  The  defendant 
had  not  knowingly  and  willfully  failed  to  comply  with  the  provisions  of  the  act, 
and  was  therefore  not  liable  for  a  penalty  for  its  violation.'^" 

Presumption. — Where  defendant  received  horses  from  a  connecting  carrier, 
which  had  confined  them  for  a  period  longer  than  permitted  by  the  act  and  trans- 
ported them  to  destination  without  unloading,  it  would  be  presumed  that  it  did 
so  with  knowledge  of  the  connecting  carrier's  default,  or  in  the  absence  of  evi- 
dence that  it  made  reasonable  inquiry  and  could  not  ascertain  the  fact.''^ 

Liability  of  Terminal  Company. — A  terminal  railroad  company  is  not  liable 
for  accepting  from  a  connecting  carrier  cars  of  cattle  which  had  already  been 
confined  for  a  longer  time  than  permitted  by  the  statute,  and  moving  them 
with  all  reasonable  dispatch  to  the  nearest  stockyards  and  there  unloading  them 
for  rest,  feed,  and  water.''' ^ 

Where  defendant  carrier  maintained  only  switching  service  and  transported  an- 
imals that  had  already  been  confined  by  trunk  line  carriers  longer  than  the  statu- 
tory period,  to  unloading  chutes  without  unreasonable  delay,  it  was  not  guilty 
■of  knowingly  and  willfully  confining  the  animals  in  violation"  of  the  twenty-eight- 
hour  law.'^^ 

§  4010.  Where  Penalty  Exacted  from  Another  Carrier. — Initial  Car- 
Tier. — It  is  no  defense  to  a  charge  that  a  railroad  company  in  transporting  ani- 
mals has  confined  them  knowingly  and  willfully  more  than  twenty-eight  hours 
without  unloading  them,  that  another  carrier,  participating  in  the  transportation 
of  the  shipment,  was  also  guilty  of  a  violation  of  the  statute  and  has  paid  the 

ing  them  for  food,  water,  and  rest,  where  they    have    been    confined    on    connecting 

.animals    have   been    confined    for    the    en-  roads  is  to  be  included.     United  States  v. 

tire   statutory   period   before   being   deliv-  Lehigh  'Valley  R.  Co.,  184  Fed.  971. 

■ered    to    a    connecting    carrier,    it    is    not  69.    United    States     v.     Northern     Pac. 

■necessary  that  a  new  period  equal  to  the  Terminal    Co.,    186   Fed.   947. 

statutory  time   must   again   expire   before  70.    Fact    not    known    to     defendant. — 

the  connecting  carrier  can  be  held  guilty  United    States    v.    Sioux    City    Stockyards 

■of   violating    the    act;    the    liability    being  Co.,    162    Fed.    556,   judgment    affirmed   in 

•complete   on   the   connecting   carrier   con-  167   Fed.   136. 

tinuing     the    transportation    toward     the  71.    Presumption, — New    'York,    etc.,    R. 

■destination    except   to   transport    them    to  Co.  v.  United  States,  303   Fed.   953. 

the   yards    at    the   junction    point    to    un-  72.  Liability  of  terminal  company. — St. 

load    them,    under   the    provision    that,    in  Louis,   etc.,   R.    Co.   v.   United   States,   209 

estimating  the  confinement,  the  time  con-  Fed.  600. 

sumed  in  loading  and  unloading  shall  not  73.   United    States   v.    Chicago   Junction 

be  considered,  but  the  time  during  which  R.  Co.,  211  Fed.  724. 


§§  4010-4011  CARRIERS.  3626 

penalty  therefore*  But  it  has  been  held  where  the  initial  carrier  of  live  stock  has 
been  subjected  to  the  penalty  for  confining  live  stock  longer  than  thereby  per- 
mitted without  unloading  for  rest,  water,  and  feeding,  in  a  second  action  against  a 
connecting  carrier  to  recover  for  the  same  confinement,  the  first  twenty-eight 
hours  of  the  confinement,  which  was  necessarily  included  in  the  period  covered  by 
the  judgment  in  the  first  action,  can  not  be  counted  against  the  defendant.'^ 

Subsequent  Carrier. — A  carrier  that  delivers  a  shipment  of  cattle  to  a  con- 
necting carrier  in  time  according  to  the  usual  course  of  transportation  for  their 
carriage  to  and  unloading  within  the  time  limit  at  pens  suitably  equipped,  either 
at  their  destination  or  on  the  way,  without  notice  that  they  must  be  delayed  in 
their  arrival,  beyond  such  time,  does  not  violate  the  actJ® 

§  4011.  Excuses  for  Failure  to  Unload,  etc. — The  act  prohibits  confine- 
ment of  live  stock  in  transit  for  more  than  twenty-eight  hours,  unless  unloading 
is  prevented  by  storm  or  other  accidental  or  unavoidable  causes,  which  can  not 
be  anticipated  or  avoided  by  the  exercise  of  due  diligence  and  foresight.  The 
act  also  imposes  penalties  recoverable  by  a  civil  action  in  the  name  of  the  United 
States.  Though  the  exception  is  contained  in  the  enacting  clause  of  such  act  cre- 
ated a  general  offense,  and  not  one  limited  to  particular  conditions ;  and  hence  a 
complaint  to  recover  penalties  imposed  was  not  defective  for  failure  to  negative 
the  exception  .'''^ 

An  "accidental  or  unavoidable  cause  which  can  not  be  anticipated  or 
avoided  by  the  exercise  of  due  diligence  and  foresight,"  and  which  will  legally 
excuse  an  interstate  carrier  of  live  stock  for  confining  such  stock  in  cars  for  a 
period  longer  than  twenty  eight  consecutive  hours  without  unloading  for  rest, 
water,  and  feeding,  is  one  which  can  not  be  avoided  by  that  degree  of  prudence, 
foresight,  care,  and  caution  which  the  law  requires  of  every  one  under  the  cir- 
cumstances of  the  particular  case,  and  as  would  have  been  exercised  by  a  man 
of  ordinary  prudence  under  such  circumstances.  An  accident  occurring  to  a 
train  through  the  negligence  of  the  transportation  company  is  not  such  a  cause; 
nor  is  mere  press  of  business,  or  the  sidetracking  of  the  train  to  allow  for  the 
passing  of  other  trains,  the  meeting  or  passing  of  which  could  have  been  antici- 
pated when  the  transportation  was  begun,  or  the  lack  of  facilities  for  unloading 
or  feeding.'^ ^  A  train  load  of  cars  of  sheep  started  at  S  o'clock  in  the  morning 
to  make  a  run  which  ordinarily  requires  eleven  hours.  This  train  and  its  draw- 
bars were  inspected  and  found  in  good  condition  on  the  morning  it  started.  In 
order  to  unload  the  sheep  in  time,  it  was  necessary  that  this  train  should  make 
the  run  in  twelve  hours.  It  was  delayed  about  two  hours  by  the  breaking  of  a 
drawbar  and  chain  of  a  train  which  met  and  passed  it,  by  the  slipping  of  a  knuckle 
in  the  coupler  which  separated  it  into  two  parts  and  by  the  pulling  out  of  two 
drawbars  in  its  cars  which  made  it  necessary  to  draw  the  two  parts  of  the  train 
upon  a  side  track  and.recouple  them.  Upon  its  arrival  the  company  dragged  the 
sheep  out  of  two  of  the  cars  in  the  dark  within  the  thirty-six  hours,  but  left 
the  others  unloaded  until  the  next  morning  after  the  expiration  of  the  thirty-six 

74.  Where  penalty  exacted  from  another  78.  United  States  v.  Southern  Pac.  Co., 
carrier. — United  States  v.  Wabash  R.  Co.,  157  Fed.  459.  See,  also,  Chicago,  etc.,  R. 
183   Fed.   802;   United   States   v.   Northern       Co.  v.  United  States,  194  Fed.  342. 

Pac.    Terminal    Co.,    181    Fed.    879;    New  An  accident  to  a  railroad  train  through 

York,    etc.,    R.    Co.   v.   United   States,   203  negligence    does    not    excuse    noncompli- 

Fed.   953.  ance    with    Rev.    St.,    §§   4386-4388,   forbid- 

75.  United  States  v.  Stockyards  Termi-  ding  interstate  carriers  of  animals  to  con- 
nal   Co.,   172  Fed.  452.  fine  them  more  than  twenty-eight  consec- 

76.  Subsequent  carrier. — Missouri,  etc.,  utive  hours  without  unloading  for  rest, 
R.  Co.  V.  United  States,  101  C.  C.  A.  143,  water,  and  feeding,  unless  prevented  "by 
178   Fed.   15.  storm  or  other  accidental  causes."     New- 

77.  Excuses  for  failure  to  unload,  etc. —  port  News,  etc.,  Co.  v.  United  States,  61 
United  States  v.  Oregon,  etc.,  R.  Co.,  160       Fed.  488,  9  C.  C.  A.  579. 

Fed.    536. 
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hours.  These  facts  afford  no  substantial  evidence  that  the  company  willfully  vio- 
lated the  law,  but  they  do  afford  substantial  evidence  that  it  was  prevented  from 
unloading  the  sheep  within  the  time  by  accidental  or  unavoidable  causes  which 
could  not  be  anticipated  or  avoided  by  the  exercise  of  due  diligence  and  fore- 
sight.^ ^ 

The  measure  of  "due  diligence  and  foresight"  is  that  diligence  and  fore- 
sight which  persons  of  ordinary  prudence  and  care  commonly  exercise  under 
similar  circumstances.  And  the  due  diligence  and  foresight  which  condition  the 
anticipation  and  avoidance  of  the  other  incidental  or  unavoidable  causes  specified 
in  the  act  is  that  degree  of  diligence  and  foresight  which  reasonably  prudent  and 
careful  men  ordinarily  exercise  under  like  circumstances.*** 

Rush  of  Business. — A  great  unusual  press  of  business  does  not,  unex- 
plained and  of  itself,  excuse  the  confinement  of  live  stock  by  a  railroad  company 
beyond  time  limited  by  the  act,  nor  constitute  a  defense  to  an  action  to  recover 
the  penalty  for  its  violation. ^^ 

Act  of  Person  Accompanying  Stock. — Where  stock  is  transported  in  charge 
of  a  caretaker,  the  fact  that,  on  the  car  being  spotted  at  the  carrier's  stockyards 
for  unloading  for  rest,  the  caretaker  agreed  to  notify  the  consignee  to  unload  the 
stock,  did  not  relieve  the  carrier  from  using  due  diligence  and  foresight  to  see 
that  the  stock  was  unloaded  within  the  time  prescribed.*^ 

Stock  Refused  by  Another  Carrier. — Where  the  defendant,  an  initial  car- 
rier of  certain  stock,  tendered  the  same  to  its  connecting  carrier  when  nine  hours 
of  the  statutory  confinement  period  remained,  and  the  connecting  carrier  refused 
to  receive  the  stock,  because  it  would  probably  be  rejected  by  its  next  connecting 
carrier,  the  defendant's  subsequent  transportation  to  its  own  stockyards  for  un- 
loading after  the  time  expired  did  not  constitute  a  willful  and  knowing  confine- 
ment of  the  stock. 83 

Burden  of  Proof. — The  burden  is  not  on  the  government  to  show  that  the 
carrier  was  not  prevented  by  storm  or  other  accidental  or  unavoidable  cause, 
which  it  could  not  have  anticipated  by  the  exercise  of  diligence  and  foresight, 
within  the  exception  from  liability  created  by  such  act,  complaint  contains  the 
necessary  allegation  that  the  carrier  acted  "willfully"  such  allegation  in  itself  is 
sufficient  to  negative  the  exception.** 

§  4012.  Cars  Provided  for  Food,  Water  and  Rest. — To  bring  a  case  within 
the  proviso  which  exempts  a  carrier  of  live  stock  from  compliance  with  the  re- 
quirements of  unloading  the  same  at  least  once  in  twenty-eight  hours  for  rest, 
water,  and  feeding  when  the  animals  are  carried  in  cars  in  which  they  can  and 
do  have  proper  food,  water,  space  and  opportunity  to  rest,  the  cars  must  not 
only  be  properly  equipped  for  such  purposes,  but  it  is  incumbent  on  the  carrier 
to  see  that  the  animals  do  have  proper  and  sufficient  quantity  of  food  and  water 
supplied  where  they  can  reach  it,  and  they  are  not  so  overcrowded  but  that  they 
have  suiificient  space  for  all  to  lie  down  at  the  same  time.*^    Unless  cars  provided 

79.  Chicago,  etc.,  R.  Co.  v.  United  will  relieve  the  carrier  from  liability  for 
States,  194  Fed.  342.  a  violation  of  such  act.     United  States  v. 

80.  Chicago,    etc.,  R.    Co.     v.     United       Atchison,   etc.,   R.   Co.,   166   Fed.   160. 
States,   194  Fed.  342.  82.  Act  of  person  accompanying  stock, 

81.  Rush  of  business. — United  States  v.  — Oregon-Washington  R.,  etc.,  Co.  v. 
Union  Pac.  R.  Co.,  94  C.  C.  A.  433,  169  United  States,  123  C.  C.  A.  471,  205  Fed. 
Fed.   65.  337. 

Failure   of  a   railroad   company  to  pro-  83.  Stock  refused  by  another  carrier. — 

vide   unloading  stations,   congested  traffic  United  States  v.  Chicago,  etc.,  R.  Co.,  311 

conditions    reasonably    to    be    anticipated  Fed.  770. 

from  past  experience,  and  breakdowns  en  84.   Burden  of  proof. — United   States  v. 

route   resulting   from   negligent   operation  Oregon,   etc.,   R.   Co.,   160  Fed.   526. 

or  omission  to  furnish  properly  equipped  85.   Cars  provided  for  food,  water  and 

and   inspected   engines   and    cars    are   not  rest. — (Act  June  29,  1906,  c.  3594,  34  Stat, 

such   accidental  or  unavoidable  causes  as  608  [U.  S.  Comp.  St.  Supp.  1909,  p.  11791); 
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for  the  carriage  of  cattle  afford  sufficient  space  for  all  to  lie  down  at  the  same 
time,  they  are  not  sufficient  to  exempt  the  carrier  from  unloading  for  rest,  water, 
and  feeding.** 

Where  Stock  Not  Watered. — Where  cattle  were  transported  in  patent  cattle 
cars,  equipped  with 'troughs  affording  an  opportunity  to  water  them  without  un- 
loading, but  the  cattle  were  kept  in  the  cars  for  a  period  longer  than  that  author- 
ized by  statute,  without  water  being  introduced  in  the  troughs  for  at  lease  a  part 
-of  the  cattle,  the  carrier  is  liable  for  the  penalty  provided  by  the  act.*'^ 

Where  Stock  May  Lie  Down  at  Different  Times. — Where  cars  provided  for 
the  transportation  of  cattle  were  sufficiently  large  to  enable  all  the  cattle  to  lie 
down  at  different  times,  but  not  sufficient  to  permit  all  of  them  to  lie  down  at  the 
same  time,  they  were  not  sufficient  to  exempt  the  carrier  from  the  duty  to  unload 
for  rest.** 

Where  Stock  in  Charge  of  Owner. — A  carrier^  in  order  to  bring  itself  within 
the  exception,  must  not  only  show  that  the  animals  can  have  the  supplies  specified, 
but  that  they  are  in  fact  afforded  proper  food,  water,  space,  and  opportunity  to 
rest,  so  that  where  animals  were  in  charge  of  the  shipper,  and  were  retained  in 
the  cars  for  a  longer  period  than  twenty-eight  hours  without  proper  food,  water, 
and  an  opportunity  to  rest,  it  was  no  answer  to  the  carrier's  liability  that  the 
shipper  could  have  provided  proper  attention,  and,  on  being  inquired  of  en  route 
as  to  how  he  was  faring,  stated  that  he  was  "all  right,"  and  that  he  could  feed  and 
water  his  stock.*® 

Stockyards  on  Fire. — The  failure  of  a  railroad  company  to  comply  with  the 
statute  and  with  its  contract  of  shipment,  wherein  it  agreed  to  furnish  the  owner 
with  reasonable  facilities  for  taking  care  of  the  horses,  is  not  excused  by  the  fact 
that  its  stockyards  at  one  of  its  intermediate  stations  were  on  fire  when  the  train 
arrived  there,  so  as  to  relieve  it  from  liability  for  injury  to  the  horses  caused  by 
such  failure.®" 

Condition  of  Stock  When  Accepted. — Under  the  statute  allowing  the  re- 
covery of  a  penalty  from  a  carrier  for  a  failure  to  properly  care  for  stock  in  ship- 
ment, a  carrier  has  the  right  to  act  on  the  presumption  that  stock  is  in  proper  con- 
dition when  tendered  for  shipment,  and  is  not  required  to  water  or  feed  oftener 
than  would  be  done  by  an  ordinarily  prudent  man  with  his  own  stock.^i 

United  States  v.  New  York,  etc.,  R.  Co.,  States  v.  New  York,  etc.,  R.  Co.,  186  Fed. 

191  Fed.  938.  541. 

If  the  stock  is  transported  in  cars  which  gg.  Where  stock  may  lie  down  at  differ- 
are  not  properly  constructed  for  feeding  gnt  times.— "It  seems  to  us  that  it  is  the 
and  watering  the  stock,  then  it  becomes  object  of  the  statute  to  secure  to  every 
the  duty  of  the  earner  to  furnish  places  animal  in  the  shipment  proper  space  and 
where  the  stock  may  be  unloaded,  wa-  opportunity  to  rest.  Not  only  is  cruelty 
tered,  and  fed,  without  injury,  m  any  kind  to  a  single  one  'cruelty  to  animals,'  but 
of  weather.  International,  etc.,  R.  Co.  v.  the  landing  of  a  single  one  in  a  condition 
McRae,  82  Tex.  614,  18  S.  W.  672,  27  Am.  bad  for  slaughtering  exposes  the  persons 
St.  Rep.  926.  •^h.o  may  eat  the  meat  from  that  one  ear- 
That  the  two  cars,  in  which  43  horses  ^ass  to  a  risk  which  might  not  exist  if 
were  shipped,  were  two  feet  longer  than  this  statute  were  strictly  conformed  to. 
ordinary  cars,  with  racks  and  troughs  in  Every  animal  in  this  shipment  might  have 
which  to  feed  and  water,  is  insufficient  proper  opportunity  to  rest  if  they  all 
to  show  that  the  cars  were  such  that  the  agreed  to  take  turns  in  occupying  space." 
cattle  could  have  "proper  food,  water,  grie  R.  Co.  v.  United  States,  300  Fed.  406. 
space,  and  opportunity  for  rest"  (Rev.  St.  gg  ^^  j^  .  ^  j  owner.- 
U.  S.,  §  4388),  so  as  to  relieve  the  carrier  TT„-i.,j  c*  t  <^u-  \  or-  -.oj 
from  the  duty  of  unloading  them  at  stated  ^"i  gsf  Chicago,  etc.,  R.  Co.,  184 
intervals     for    rest,     water,     and    feeding.  '         ' 

Chesapeake,    etc.,    R.    Co.     v.     American  ^-  Stockyards  on  fire.— Nashville,  etc., 

Exch.  Bank,  93  Va.  495,  23  S.   E.  935,  44  R-    Co.t'.    Heggie,    86    Ga.    210,    13   S.    E. 

L.   R.   A.  449.  363,  32  Am.  St.  Rep.  453. 

86.  United  States  v.  Erie  R.  Co.,  191  91.  Condition  of  stock  when  accepted. — 
Fed.   941.  Texas,  etc.,  R.  Co.  v.  Stribling  (Tex.  Civ. 

87.  Where  stock  not  watered.— United  App.),   34   S.  W.   1002. 
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§  4013.  Damages. — A  railroad  company,  engaged  in  the  transportation  of 
horses  from  one  state  to  another,  which  keeps  them  confined  in  a  car  for  more 
than  twenty-eight  consecutive  hours,  without  unloading  them  for  rest,  water,  or 
food,  is  guihy  of  negligence  per  se,  and  is  liable,  not  only  for  the  penalty  pro- 
vided in  said  section  but  also  for  any  damage  or  injury  that  may  be  thereby  sus- 
tained by  the  owner  of  the  stock.*^ 

§  4014.  Proceedings. — Nature  of  Proceeding. — Altliough  the  action  to 
enforce  the  penalty  is  civil  in  torm,^^  the  statute  is  a  criminal  one.^* 

Pleading. — Technical  objections  to  the  declaration  are  without  merit  after 
verdict.^R  The  plaintiff  need  not  allege  or  prove  the  nonexistence  of  "accidental 
or  unavoidable  causes,"  which  are  matters  of  defense.  A  description  of  the  de- 
fendant as  "lessee"  of  the  road,  and  otherwise  following  the  language  of  the  stat- 
ute, is  sufficient  after  verdict,  although  it  does  not  expressly  allege  that  defendant 
was  at  the  time  operating  the  road.^®  A  carrier's  confinement  of  a  train  load  of 
cattle  for  a  longer  period  than  permitted  by  the  act  without  unloading  is  a  single 
offense,  within  the  meaning  of  the  act;  and  hence,  in  an  action  therefor,  separate 
counts  in  the  complaint  of  declaration  for  each  car,  intended  to  multiply  the  pen- 
alty by  the  number  of  cars,  are  not  permissible.^'' 

Province  of  Court  and  Jury. — In  an  action  for  the  violation  of  the  act,  it  is 
the  province  of  the  court  to  fix  the  amount  of  recovery,  and  that  of  the  jury  to 
determine  the  question  of  violation. **  The  question  of  the  legality  of  written  re- 
quests for  an  extension  of  time  of  confinement  of  cattle,  is  a  question  of  law  for 
the  court.9^ 

Instructions. — Where,  notwithstanding  the  jury  found  in  defendant's  favor 
on  the  recitals  and  conditions  in  a  requested  charge,  they  could  also  conclude  un- 
der the  evidence  that  defendant  "knowingly"  and  "willfully"  failed  to  comply 
with  the  food  and  rest  law,  an  instruction  charging  that  if  such  conditions  were 
found  the  jury  should  find  for  defendant  was  properly  refused.^ 

Presumptions  and  Burden  of  Proof. — A  proceeding  under  the  statute  to 
enforce  the  penalty,  although  the  action  is  civil  in  form,  the  defendant  is  pre- 
sumed innocent  until  every  essential  element  of  the  offense  is  proved  beyond  a 
reasonable  doubt. ^  In  an  action  under  such  statute  against  a  railroad  company 
to  recover  the  penalty  imposed  thereby  for  "knowingly  and  willfully"  failing  to 

98.  Damages. — Nashville,  etc.,  R.  Co.  v.  96.    New   York,    etc.,    R.  Co.    v.    United 

Heggie,   86   Ga.  210,   13   S.   E.   363,   22  Am.  States,  165  Fed.  833,  91  C.  C.  A.  519. 

St.    Rep.    453;    Chicago,    etc.,    R.    Co.    v.  97.  United   States  v.  St.  Louis,   etc.,   R. 

Slattery,  76  Neb.  731,  107  N.  W.  1045,  124  Qq  _    io7    Fed.    870. 

^  Thf 'fanu?e  ^of  ■  a  railway  company,  on  ^  ^8.  Province  of  court  and  jury.-Atchi- 
an  interstate  shipment  of  stock,  to  unload  ^r  \  ^2^  ;^^%  "a  Vo"  ^  '  ^  ^■ 
it  for  rest,  water,  and  feed,  after  being  ^■^'^-  ""'  ^\?  ^^°-  ^^;,  „  -.a  c.  . 
confined  in  cars  for  twenty-eight  consecu-  ^"^^^  action  by  the  United  States 
tive  hours,  as  required  by  Rev.  St.  U.  S.,  f^^'""'  ■^,,.T""  1  T.l  °".>,°  ^^^ 
§  4386,  constitutes  actionable  negligence  twenty-e.ght  hour  law,  whether  the  ani- 
It  the  suit  of  the  owner  injured  thereby;  "^'^  "^^'^  Y?^'^^^^  and  willfully  Con- 
nor does  the  fact  that  a  penalty  is  im:  ^T^^^  ^^^^""^  t"^^  ''"/  1'™*'  f  "^  whether 
posed  for  breach  of  such  duty  prevent  an  ^^'^  ^^,\  ^ue  to  accident,  m  that  the  car- 
a-tion  fnr  npirlicrpnr-p  qiirh  npriaftv  nnt  hp  ^^^^  ^^^  Justified  m  believing  that  the 
LTgiven  tf  tTe"  n'jur^e'^d  p'  rt^*'in"°sati  -  ""^^ker  would  unload  the  stock,  held 
faction  of  the  injury.  Burns  v.  Chicago,  1°^  ^J^^  J"7,-  •  °/"|r;^\'«f  i'T  ,?;' 
«tc.,    R.    Co.,    80   N.   W.   937,    104   Wis.    646.  '^'-p     ^     A^^^i^^    ^*^'"'    ^"^    ^^^^    ^"' 

93.  Proceedings.  —  United     States     v.  ^^"^   *^-  >-   ^-  .*^^- 

Louisville,  etc.,  R.  Co.,  157  Fed.  979;  New  ^  ^-    Missouri     etc.,    R.    Co.     v.     United 

York,    etc.,   R.    Co.   v.  United   States,    165  States,  101  C.  C.  A.  143,  178  Fed.  15. 

Fed.  833,  91  C.   C.  A.  519.  1.   Instructions. — Houston,    etc.,    R.    Co. 

94.  United  States  v.  Louisville,  etc.,  R.  v.  United  States,  94  C.  C.  A.  307,  168  Fed. 
Co.,  157  Fed.  979.  895. 

95.  Pleading. — New  York,  etc.,  R.  Co.  2.  Presumptions  and  burden  of  proof. 
V.  United  States,  165  Fed.  833,  91  C.  C.  —United  States  -v.  Louisville,  etc.,  R.  Co., 
A.   519.  157  Fed.  979. 
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comply  with  its  provisions,  based  on  the  failure  of  defendant  to  unload  a  car  load 
of  cattle  until  nearly  six  hours  after  their  receipt  from  a  connecting  road,  by 
which  they  had  been  loaded  twenty-four  hours  previously,  the  government  is  not 
entitled  to  recover  on  proof  merely  of  such  facts;  there  being  no  evidence  that 
they  were  not  unloaded  and  fed  during  such  time,  or  that  defendant  had  knowl- 
edge of  the  time  when  they  were  loaded.^ 

Weight  and  Sufficiency  of  Evidence. — In  an  action  by  the  United  States 
against  a  railroad  company  to  recover  the  penalty  imposed  by  the  Act  for  know- 
ingly and  willfully  failing  to  comply  with  its  provisions  requiring  the  unloading 
of  live  stock  for  rest,  water,  and  feeding,  the  government  is  required  to  establish 
its  case  only  by  a  preponderance  of  the  evidence*  The  greater  weight  of  evi- 
dence is  sufficient,  and  proof  beyond  a  reasonable  doubt  is  unnecessary.^ 

§  4015.  Icing  Perishable  Goods. — Whatever  transportation  service  or  fa- 
cility the  law  requires  the  carrier  to  supply  they  have  the  right  to  furnish.  They 
can  therefore  use  their  own  cars,  and  can  not  be  compelled  to  accept  those  ten- 
dered by  the  shipper  on  condition  that  a  lower  freight  rate  be  charged.  So,  too, 
they  can  furnish  all  the  ice  needed  in  refrigeration,  for  this  is  not  only  a  duty  and 
a  right,  under  the  Hepburn  Act,  but  an  economic  necessity  due  to  the  fact  that 
the  carriers  can  not  be  expected  to  prepare  to  meet  the  demand,  and  then  let  the 
use  of  their  plants  depend  upon  haphazard  calls,  under  which  refrigeration  can 
be  demanded  by  all  shippers  at  one  time  and  by  only  a  few  at  another.  But  of 
course  this  does  not  mean  that,  because  the  carriers  have  ice  on  hand,  they  can 
compel  the  shipper  to  have  his  fruit  refrigerated,  when,  on  account  of  the  state  of 
the  weather  or  for  other  cause,  he  prefers  to  have  it  forwarded  under  ventilation 
only.^  Carriers  of  citrus  fruits  from  California  to  eastern  points  may  be  com- 
pelled by  the  interstate  commerce  commission  to  permit  the  consignors  to  ice  the 
car  bunkers  at  their  warehouses,  until  the  carriers  shall  offer  to  furnish  ice  at  the 


3.  United  States  v.  Louisville,  etc.,  R. 
Co.,    157    Fed.   979. 

4.  Weight  and  sufficiency  of  evidence. 
— United  States  v.  Soutiiern  Pac.  Co.,  157 
Fed.  459. 

5.  Atchison,  etc.,  R.  Co.  v.  United 
States,  101  C.  C.  A.  140,  178  Fed.  12; 
Missouri,  etc.,  R.  Co.  v.  United  States, 
101   C.   C.  A.  143,  178   Fed.  15. 

6.  Icing  perishable  goods. — Atchison, 
etc.,  R.  Co.  V.  United  States,  233  U.  S. 
199,   34   S.    Ct.    291. 

"The  icing  may  have  been  so  related  to 
refrigeration  as  to  authorize  the  carriers 
to  render  that  service.  But  manifestly 
they  could  not  be  expected  to  build  re- 
frigerating plants  near  each  warehouse; 
and,  the  carrier  not  being  in  a  position 
to  do  such  icing,  the  consignor  had  the 
same  right  to  provide  the  necessary  sup- 
ply that  he  would  have  had  to  ice  a  ship- 
ment of  fish,  to  furnish  and  place  stand- 
ards to  secure  lumber  on  an  open  car,  or 
to  fasten  to  the  floor  articles  which  other- 
wise might  be  damaged  by  the  jerks  and 
jolts  of  a  moving  train.  In  the  absence, 
therefore,  of  the  carriers'  offer,  under  a 
filed  tariff,  to  furnish  ice  at  the  time  and 
place  needed  in  pre-cooled  shipments,  or 
to  substitute  a  service  of  equal  value  at 
practically  the  same  cost,  they  had  ijo 
right  to  prevent  the  consignor  from  filling 
the  bunkers  so  as  to  fit  the  freight  for 
proper     transportation."       Atchison,     etc., 


R.    Co.   V.    United    States,    333   U.   S.   199, 
34  S.  Ct.  291. 

"When  ice  is  actually  needed  and  is  ac- 
tually used,  the  question  arises  as  to 
whether  icing  is  a  part  of  preparation 
which  can  be  done  by  the  shipper; 'or  a 
part  of  refrigeration  (transportation) 
which,  by  statute  the  carrier  has  the  ex- 
clusive right  to  furnish.  To  this  question 
no  answer  can  be  given  that  will  apply 
in  all  cases.  For  in  the  shipment  of  fruit, 
as  in  that  of  other  articles,  it  is  impossi- 
ble to  lay  down  a  rule  which  definitely 
fixes  what  loading  includes  and  by  whom 
it  must  be  done.  Nor  is  there  any  con- 
sistent practice  on  this  subject,  since 
from  reported  cases  it  appears  that  the 
claims  of  the  parties  are  based  rather  on 
interest  than  on  some  definite  principle. 
Sometimes  the  shipper,  as  here,  insists  on 
the  right  to  load  and  provide  necessary 
appliances.  At  other  times  he  demands 
tliat  such  service  and  appliances  be  fur- 
nished by  the  railroad  company.  Con- 
versely the  carriers  sometimes  claim,  as 
here,  the  right  to  furnish  service  and 
facilities,  while  in  other  cases  insisting 
that  one  or  both  must  be  supplied  by  the 
consignor.  National  Lumber  Dealers  As- 
sociation V.  Atlantic  Coast  Line,  14  L 
C.  C.  154;  Schultz  V.  Southern  Pacific,  18 
I.  C.  C.  234;  In  re  Allowance  for  Lining 
and  Heating  Cars,  26  I.  C.  C.  681;  25 
I.  C.  C.  497."  Atchison,  etc.,  R.  Co.  v. 
United  States,  233  U.  S.  199,  34  S.  Ct.  291. 
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time  and  place  needed  at  practically  the  same  cost  J 

§§  4016-4049.  Prohibitions  upon  Carriers— §§  4016-4044.  Dis- 
crimination and  Preferences — §  4016.  In  General. — Statutory  Pro- 
vision.— The  interstate  commerce  act  provides  that  it  shall  be  unlawful  for  any 
common  carrier  subject  to  the  provisions  of  the  act  to  make  or  give  any  undue  or 
unreasonable  preference  or  advantage  to  any  particular  person,  company,  firm, 
corporation  or  locality,  or  any  particular  description  of  traffic,  in  any  respect 
whatsoever,  or  to  subject  any  particular  person,  company,  firm,  corporation  or  lo- 
cality, or  any  particular  description  of  traffic,  to  any  undue  or  unreasonable  preju- 
dice or  disadvantage  in  any  respect  whatsoever.^ 

The  purpose  of  this  act  is  to  place  all  shippers  on  an  absolute  equality,^ 
to  require  equal  treatment  of  all  shippers  and  to  prohibit  unjust  discrimination  in 
favor  of  any  of  them.^''  The  sections  in  question  were  intended  to  prevent  dis- 
crimination in  all  branches  of  freight  traffic. ^^ 

Declaratory  of  Common  Law. — The  provision  of  .the  act  which  relates  to 
imdue  preference  is  declaratory  of  the  common  law.^^ 

Construction. — Although  the  English  traffic  acts  do  not  appear  to  be  as  com- 
prehensive as  our  own,  and  may  justify  contracts  which  with  us  would  be  obnox- 
ious to  the  long  and  short  haul  clause  of  the  act,  or  would  be  open  to  the  charge 
of  unjust  discrimination,  yet  so  far  as  relates  to  the  question  of  "undue  prefer- 
ences," it  may  be  presumed  that  congress,  adopting  the  language  of  the  English 
Act,  had  in  mind  the  construction  given  to  their  words  by  the  English  courts,  and 
intended  to  incorporate  them  into  the  statute.!^ 


7.  Atchison,  etc.,  R.  Co.  v.  United 
States,  233  U.  S.  199,  34  S.  Ct.  291. 

8.  Discriminating  and  preferences. — In- 
terstate Commerce  Comm.  v.  Baltimore, 
etc.,  R.  Co.,  145  U.  S.  263,  36  L.  Ed.  699, 
12  S.  Ct.  844;  Interstate  Commerce  Comm. 
V.  Brimson,  154  U.  S.  447,  38  L.  Ed.  1047, 
3  2  S.  Ct.  1125;  Texas,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Comm.,  163  U.  S.  197, 
40  L.  Ed.  940,  16  S.  Ct.  666;  Parsons  v. 
Chicago,  etc.,  R.  Co.,  167  U.  S.  447,  43 
L.  Ed.  331,  17  S.  Ct.  887;  Interstate  Com- 
merce Comm.  V.  Cincinnati,  etc.,  R.  Co., 
167  U.  S.  479,  42  L.  Ed.  243,  17  S.  Ct.  896; 
Savannah,  etc.,  R.  Co.  v.  Florida  Fruit 
Exch.,  167  U.  S.  512,  42  L.  Ed.  257,  17 
S.  Ct.  998;  Interstate  Commerce  Comm. 
V.  Alabama  Mid.  R.  Co.,  168  U.  S.  144,  42 
L.  Ed.  414,  18  S.  Ct.  45;  Central  Stock- 
yards Co.  V.  Louisville,  etc.,  R.  Co.,  192 
ij.  S.  568,  48  L.  Ed.  565,  34  S.  Ct.  339; 
Texas,  etc.,  R.  Co.  v.  Abilene  Cotton  Oil 
Co.,  204  U.  S.  426,  51  L.  Ed.  553,  27  S. 
Ct.  350,   9  Am.   &  Eng.  Ann.  Cas.   1075. 

A  common  carrier  engaged  in  inter- 
state commerce  can  not  grant  special 
-favors  to  anybody.  Johnson  v.  New  York, 
etc.,   Railroad   (Me.),  88  Atl.  988. 

9.  United  States  v.  Norfolk,  etc.,  R.  Co., 
74   C.   C.   A.   466,   143   Fed.   266. 

10.  United  States  v.  Union  Stockyard, 
etc.,  Co.,  236  U.  S.  286,  33  S.  Ct.  83,  citing 
New  York,  etc.,  R.  Co.  v.  Interstate 
Commerce  Comm.,  200  U.  S.  361,  50  L. 
Ed.  515,  36  S.  Ct.  272;  Armour  Packing 
Co.  V.  United  States,  209  U.  S.  56,  52  L. 
Ed.  681,  28  S.  Ct.  438;  Louisville,  etc.,  R. 
Co.  V.  Mottley,  219  U.  S.  467,  55  L.  Ed. 
297,  31  S.  Ct.  365,  34  L.  R.  A.,  N.   S.,  671; 


Chicago,  etc.,  R.  Co.  v.  Kirby,  335  U.  S. 
155,  56  L.  Ed.  1033,  32  S.  Ct.  648,  Ann. 
Cas.    1914A,    501. 

11.  Pitcairn  Coal  Co.  v.  Baltimore,  etc., 
R.    Co.,    165    Fed.    113. 

12.  Declaratory  of  common  law. — Pit- 
cairn Coal  Co.  V.  Baltimore,  etc.,  R.  Co., 
165  Fed.  113. 

13.  Construction. — Interstate  Commerce 
Comm.  V.  Baltimore,  etc.,  R.  Co.,  145  U. 
S.  263,  36  L-  Ed.  699,  12  S.  Ct.  844.  See, 
also,  McDonald  v.  Hovey,  110  U.  S.  619, 
28  L.  Ed.  269,  4  S.  Ct.  142;  Texas,  etc., 
R.  Co.  V.  Interstate  Commerce  Comm., 
162  U.  S.  197,  40  L.  Ed.  940,  16  S.  Ct. 
666. 

The  provisions  of  §  3   of  the  Act   Feb. 

4,  1887,  c.  104,  24  Stat.  380  [U.  S.  Comp. 
St.  1901,  p.  3155]  have  their  near  protype 
in  §  2  of  the  English  Railway  Traffic  Act 
of  1854,  and  the  courts  of  this  country 
have  adopted  the  English  interpretation 
of  that  section.  Northwestern  Ware- 
house Co.  V.  Oregon  R.,  etc.,  Co.,  159  Fed. 
975,  citing  Interstate  Commerce  Comm. 
V.  Baltimore,  etc.,  R.  Co.,  43  Fed.  37;  S. 
C,  145  U.  S.  363,  36  L.  Ed.  699,  12  S. 
Ct.    844. 

It  was  modeled  upon  §  2  of  the  Eng- 
lish Act  of  July  10,  1854,  and  §  11  of  the 
Act  of  July  31,  1873.  Texas,  etc.,  R.  Co. 
V.    Interstate    Commerce    Comm.,    162    U. 

5.  197,  40  L.  Ed.  940,  16  S.  Ct.  666. 
Under  the  express  provisions  of  In- 
terstate Commerce  Act,  Act  Feb.  4,  1887, 
c.  104,  §  3,  34  Stat.  380  [U.  S.  Comp.  St. 
1901,  p.  3155],  a  common  carrier  is  re- 
quired not  to  make  or  give  any  undue  or 
unreasonable   preference   or  advantage  to 
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Necessity  for  Advantage  to  Carrier  or  Other  Shipper. — By  the  provision 
of  the  act  prohibiting  discrimination  in  railroad  rates  by  the  giving  of  unreason- 
able preference  to  any  person  or  locality,  all  discriminations  are  not  forbidden, 
but  only  discrimination  against  some  person,  locality,  or  corporation,  made  for 
the  advantage  of  the  carrier,  or  by  receiving  greater  or  less  compensation  from 
one  class  of  persons  than  from  another  for  similar  services ;  "  and  hence  a  con- 
tract by  a  railroad  to  maintain  rates  from  a  factory  not  exceeding,  to  competitive 
points,  the  rates  from  two  other  places,  is  not,  on  its  face,  void  for  discrimina- 
tion.15 

§  4017.  Undue  and  Unreasonable. — The  Interstate  Commerce  Act  does 
not  prohibit  the  giving  of  all  preferences  and  advantages,  but  prohibits  only  those 
that  are  undue  and  unreasonable. ^^  And  the  mere  circumstance  that  there  is,  in 
a  given  case,  a  preference  or  advantage,  does  not  of  itself  show  tha"t  such  prefer- 
ence or  advantage  is  undue  or  unreasonable  within  the  meaning  of  the  act.^'' 
The  discrimination  must  be  unjust  between  shippers,  persons,  localities,  or  cor- 
porations, by  granting  undue  preference  to  one,  or  subjecting  another  to  unrea- 
sonable disadvantage. 1*  That  a  carrier,  to  injure  or  harass  the  business  of  a  con- 
signee, subjects  it  to  a  prejudice  or  disadvantage  which  is  neither  undue  nor 
unreasonable,  does  not  change  the  nature  of  the  prejudice  or  create  any  cause  of  ac- 
tion therefor.18 

The  use  of  the  word  "discrimination"  in  the  amendatory  acts  of  February 
19,  1903,  and  June  29,  1906,  without  the  qualifying  words  "unjust,"  "undue,"  or 
"unreasonable,"  used  in  the  original  act  of  February  4,  1887,  is  not  intended  to 
broaden  the  provisions  of  the  earlier  act  in  that  respect ;  the  word  "discrimina- 
tion" itself,  as  so  applied,  implies  an  unjust  or  unfair  distinction.^^ 


any  particular  firm,  person,  or  corpora- 
tion, or  locality,  or  to  any  particular  de- 
scription of  traffic,  or  subject  any  par- 
ticular firm,  corporation,  or  locality,  or 
any  particular  description  of  traffic,  nor 
to  any  undue  or  unreasonable  prejudice 
or  disadvantage  in  any  respect  whatso- 
ever, but  this  duty  only  applies  where  the 
circumstances  or  conditions  are  substan- 
tially similar.  Northwestern  Warehouse 
Co.  V.  Oregon  R.,  etc.,  Co.,  159  Fed.  975. 

14.  Necessity  for  advantage  to  carrier 
or  other  shipper. — L,aurel  Cotton  Mills  v. 
Gulf,  etc.,  R.  Co.,  84  Miss.  339,  37  So. 
134,   66    L.    R.   A.   453. 

15.  Laurel  Cotton  Mills  v.  Gulf,  etc.,  R. 
Co.,  37  So.  134,  84  Miss.  339,  66  L.  R. 
A.   453. 

16.  Undue  and  unreasonable. — Union 
Pac.  R.  Co.  V.  Updike  Grain  Co.,  101  C. 
C.  A.  583,  178  Fed.  223;  Cincinnati,  etc., 
R.  Co.  V.  Interstate  Commerce  Comm., 
162  U.  S.  184,  40  L.  Ed.  935,  16  S.  Ct. 
700,  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  223; 
Interstate  Commerce  Comm.  v.  Balti- 
more, etc.,  R.  Co..  145  U.  S.  263,  36  L. 
Ed."  699,  12  S.  Ct.  844;  Laurel  Cotton 
Mills  V.  Gulf,  etc.,  R.  Co.,  84  Miss.  339, 
37   So.  134,  66   L.   R.   A.  453. 

Interstate  Commerce  Act,  Feb.  4,  1887, 
c.  104,  §  3,  24  Stat.  380  [U.  S.  Comp.  St. 
1901,  p.  3155],  authorizes  a  preference,  ad- 
vantage, or  discrimination  between  per- 
sons, localities,  or  traffics,  provided  such 
preference,    advantage,    or    discrimination 


be  not  undue  and  unreasonable.  Inter- 
state Commerce  Comm.  v.  Chicago,  etc., 
R.  Co.,  141  Fed.  1003,  affirmed  in  28  S. 
Ct.   493,   309   U.    S.   108,    52   L.   Ed.  705. 

17.  Delaware,  etc.,  R.  Co.  v.  Kutter,  77 
C.  C.  A.  315,  147  Fed.  51,  citing  Texas, 
etc.,  R.  Co.  V.  Interstate  Commerce 
Comm.,  162  U.  S.  197,  40  L.  Ed.  940,  16 
S.    Ct.   666. 

18.  Laurel  Cotton  Mills  v.  Gulf,  etc.,  R. 
Co.,  84  Miss.  339,  37  So.  134,  66  L.  R- 
A.   453. 

19.  Gamble-Robinson  Comm.  Co.  v.  Chi- 
cago, etc.,   R.   Co.,   168  Fed.  161. 

The  Interstate  Commerce  Act  (Act 
Feb.  4,  1887,  c.  104,  24  Stat.  379  [U.  S. 
Comp.  St.  1901,  p.  3154])  held  not  to  pro- 
hibit the  giving  of  all  preference  and  ad- 
vantages, or  the  production  of  all  preju- 
dices and  disadvantages,  but  only  those 
that  are  undue  and  unreasonable.  Gam- 
ble-Robinson Comm.  Co.  V.  Chicago,  etc., 
R.   Co.,   168   Fed.   161. 

20.  The  use  of  the  word  "discrimination" 
in  §  1  of  the  Elkins  Act  (Act  Feb.  19, 
1903,  c.  708,  32  Stat.  847  [U.  S.  Comp.  St. 
Supp.  1907,  p.  880]),  as  amended  by  Hep- 
burn Act  June  39,  1906,  c.  3591,  §  2,  34 
Stat.  586  (U.  S.  Comp.  St.  Supp.  1907,  p. 
897),  without  the  qualifying  words  "un- 
iust,"  etc.,  used  in  the  original  Act  Feb. 
4,  1887,  c.  104,  §§  2,  3,  34  Stat.  379,  380 
(U.  S.  Comp.  St.  1901,  p.  3155),  was  not 
intended  to  broaden  the  provisions  of  the 
earlier  act.  United  States  v.  Wells,  Fargo 
Exp.   Co.,   161   Fed.   606. 
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All  special  contracts  or  traffic  arrangements  between  carrier  and  shipper  are 
not  forbidden  or  condemned,  but  only  such  as  operate  unfairly,  and  evidence  un- 
due favoritism  toward  one,  or  deprive  another  of  his  just  rights. ^^ 

What  Constitutes  Undue  Preference. — That  portion  of  the  Interstate 
Commerce  Act  which  relates  to  undue  preference  is  declaratory  of  the  common 
law,  and,  when  considered  in  connection  therewith,  any  undue  preference  which 
is  based  upon  the  theory  that  the  preference  is  made  with  a  view  of  promoting" 
the  interests  either  of  a  shipper  or  a  carrier,  without  due  regard  to  the  interests 
of  shippers  who  are  similarly  situated,  must  be  considered  violative  of  such  sec- 
tions.^^ 

Question  of  Fact. — What  is  an  undue  or  unreasonable  preference  or  ad- 
vantage given  by  a  carrier  of  goods  to  a  shipper  within  the  inhibition  of  the  inter- 
state commerce  act  is  a  question  of  fact.^*  As  the  third  section  of  the  act,  which, 
forbids  the  making  or  giving  any  undue  or  unreasonable  preference  or  advantage 
to  any  particular  person  or  locality,  does  not  define  what,  under  that  section,  shall 
constitute  a  preference  or  advantage  to  be  undue  or  unreasonable,  it  can  not  be 
doubted  that  whether,  in  particular  instances,  there  has  been  an  undue  or  unrea- 
sonable prejudice  or  preference,  is  a  question  of  fact  depending  on  the  matters 
proved  in  each  case.^* 

Evidence  of  Preference  Alone. — The  mere  circumstance  that  there  is,  in  a 
given  case,  a  preference  or  an  advantage  does  not  of  itself  show  that  such  pref- 
erence or  advantage  is  undue  or  unreasonable  within  the  meaning  of  the  act.^^ 

Real  Advantage  to  One  Shipper. — Though  under  the  Act  of  June  29,  1906, 
trifling  differentiations  may  not  be  a  forbidden  discrimination,  if  the  court  can 
say  that  the  distinction  gives  one  shipper  a  real  advantage  over  others,  it  is  a  for- 
bidden discrimination. ^8 

§  4018.  Similar  Service  and  Circumstances.^ — To  come  within  the  in- 
hibition of  the  act  the  positions  of  the  respective  persons  or  classes  between  whom 
differences  in  charges  are  made,  must  be  compared  with  each  other,  and  there 
must  be  found  to  exist  substantial  identity  of  situation  and  service,  accompanied 
by  irregularity  and  partiality  resulting  in  undue  advantage  to  one,  or  undue  dis- 
advantage to  the  other.2'^  As  between  commodities  and  localities,  special  distinc- 
tions may  be  made  where  there  is  some  basis  therefore  in  reason  and  in  fact ;  dis- 
tinctions found,  for  example,  in  the  character  of  the  freight,  the  risk  of  injury,, 
the  increased  difficulty  of  handling,  and  the  increased  damages  which  the  carrier 
would  be  called  upon  to  pay  in  case  of  loss  or  injury  in  one  case  as  compared  with 
anothen^*-  But  a  rule  or  classification,  although  couched  in  terms  similarly  fair 
on  their  face,  can  not  be  sustained  where  the  practical  effect  thereof  is  to  work 
an  arbitrary  and  unreasonable  discrimination  or  preference  as  between  persons, 

21.  Laurel  Cotton  Mills  v.  Gulf,  etc.,  R.  25.  Evidence  of  preference  alone. — 
Co.,  84  Miss.  339,  37  So.  134,  66  L.  R-  Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
A.  453.  mei-ce    Comm.,    163   U.    S.   197,   40   L.    Ed. 

22.  What  constitutes  undue  preference.  940,  16  S.  Ct.  666. 

— Pitcairn  Coal  Co.  v.  Baltimore,  etc.,  R.  26.    Real    advantage    to    one    shipper.— 

Co.,   165   Fed.   113  Hocking  Valley  R.   Co.  v.  United  States,. 

23.  Question  or   fact. — State   v.   Adams      210   Fed    735 

Exp.    Co.,    171    Ind.    138,    85   N.    E.   337,    19  „_    Qi„;i   ..'          •            j     • 

L.   R.   A.    N.   S.,   93,   rehearing  denied   in  ^^^  ^'milar  se^ice  and  circumstances.- 

85   N    E    966  Delaware,  etc.,  R.  Co.  v.  Kutter,  147  Fed.. 

24.  'interstate  Commerce  Comm.  v.  Ala-  ^^'1^^^  ^  C  A  315 ;  Interstate  Commerce 
bama  Mid.  R.  Co.,  168  U.  S.  144,  42  L.  ^°T^\l  ,^%T^I!\%%'  k  E°;'  If^  ^■ 
Ed.  414,  18  S.  Ct.  45;  Cincinnati,  etc.,  R.  ^^ ^f '  ^\^i  ^^r  ^^^'  ^^  S.  Ct.  844;  North- 
Co.  V.  interstate  Commerce  Comm.,  162  ^/^'^™  ^,ftTl.P°-  "■  °''^°"  ^■' 
U.   S.   184,  40  Iv.   Ed.  935,   16   S.   Ct.   700,  4  ^''^•'    *;°"   ^^^   ^^'^-   ^^5- 

Am.   &   Eng.   R.   Cas.,   N.   S.,  223;  Texas,  28.  Interstate  Commerce  Comm.  v.  Chi- 

etc,     R.     Co.     V.     Interstate  Commerce  cago,    etc.,    R.    Co.,    209   U.    S.    108,    52    U 

Comm..    162   U.    S.   197,   40   L.  Ed.   940,    16  Ed.   705,   28    S.    Ct.   493. 
S.  Ct.  666. 


§  4018  CARRIERS.  3634 

places,  or  commodities. ^^  To  carry  two  barrels  of  sugar  for  one  person  on  a 
given  date,  and  to  carry  one  barrel  of  sugar  for  another  person,  between  the  same 
points  over  the  same  route,  two  days  later,  are  contemporaneous,  and  like  services 
within  the  meaning  of  the  Interstate  Commerce  Act.^" 

Similar  Rates  Charged. — The  fact  that  a  railroad  company,  in  its  schedule 
of  freight  rates,  groups  together  two  cities  on  its  line,  some  distance  apart,  and 
charges  the  same  rate  for  carriage  to  both,  is  not  to  be  treated  as  a  conclusive  ad- 
mission that  the  service  is  performed  under  substantially  similar  circumstances 
and  conditions,  within  the  meaning  of  the  interstate  commerce  law,  so  as  to  make 
it  necessarily  unlawful  to  furnish,  without .  additional  charge,  an  additional  serv- 
ice at  the  further  city,  by  cartage  from  its  depot  to  the  places  of  business  of  the 
consignees. 8^ 

Competition. — The  requirement  of  §  2  of  the  Interstate  Commerce  Act,  that, 
in  order  to  constitute  the  offense  of  unjust  discrimination,  the  transportation 
must  be  "under  substantially  similar  circumstance^  and  conditions,"  refers  to  the 
matter  of  carriage,  and  does  not  include  competition,  though  it  may  be  that  the 
same  phrase  found  in  §  4  of  the  act  has  a  broader  meaning.^^ 

Justifying  Long  and  Short  Haul  Charges. — The  same  evidence  which  war- 
rants a  finding  that  dissimilar  circumstances  and  conditions  -exist  which  justify 
a  lower  rate  for  a  longer  haul  to  one  point  than  for  a  shorter  haul  to  another 
also  establishes  that  the  charging  of  such  rates  does  not  give  one  point  an  undue 
preference  and  advantage  over  the  other  in  violation  of  §  3  of  the  Interstate  Com- 
merce AcL^^ 

Nature  of  Goods  Shipped. — Special  distinctions  may  be  made  as  to  special 
kinds  of  freight  without  violating  the  provision  making  it  unlawful  for  any  car- 
rier to  make  or  give  any  undue  or  unreasonable  preference  or  advantage  to  any 
particular  person  or  any  particular  description  of  traffic. 3* 

Live  Stock  and  Dressed  Meats. — The  cost  of  carriage,  the  risk  of  injury, 
and  the  larger  amount  which  the  railway  companies  are  called  upon  to  pay  out  in 
damages  for  losses  may  excuse  a  higher  freight  rate  on  live  stock  than  on  dressed 
meats  and  packing  house  products.^^ 

Quantity  of  Goods  Shipped. — Where  common  laundry  soap  in  less  than  car- 
load lots  was  assigned  to  the  fourth  class  in  the  first  classification  made  under 
the  Interstate  Commerce  Act,  and  was  voluntarily  maintained  there  by  defendant 
railroad  companies  for  more  than  thirteen  years,  defendants  were  not  justified 
in  reclassifying  such  freight  so  that  it  would  pay  twenty  per  cent  less  than  third 
class  rates,  without  changing  the  car-load  classification,  on  the  mere  claim  that 
the  prior  classifications  had  been  inadequate  to  pay  the  cost  of  carriage  in  less 
than  car-load  lots,  there  having  been  no  general  reclassification  which  would  prox- 

29.  Cincinnati,  etc.,  R.  Co.  v.  Interstate  reduction  of  freight  rates  for  dressed 
Commerce  Comm.,  206  U.  S.  143,  51  L.  meats  and  packing  house  products  from 
Ed.  995,  27  S.  Ct.  648;  Union  Pac.  R.  Co.  Missouri  river  points  and  other  points 
V.  Updike  Grain  Co.,  223  U.  S.  215,  56  similarly  situated  to  Chicago,  which 
L.    Ed.   171,   32  S.   Ct.   39.    ,  makes     such     rates     lower     than     those 

30.  United  States  v.  Tozer.  39  Fed.  369.  charged  for  live  stock,  does  not  work  an 

31.  Similar  rates  charged. — Detroit,  etc.,  undue  and  unreasonable  preference,  where 
R.  Co.  V.  Interstate  Commerce  Comm.,  31  the  higher  rate  on  live  stock  has  not  ma- 
C.  C.  A.  103,  74  Fed.  803.  terially  affected  any  of  the  markets,  prices, 

32.  Competition.  —  Wight  v.  United  or  shipments,  being  reasonably  fair  to 
States,  167  U.  S.  513,  43  L.  Ed.  258,  17  S.  Chicago  and  the  shippers,  and  the  ship- 
Ct.   823.  ments    of    live    stock    from    the    West    to 

33.  Justifying  long  and  short  haid  Chicago  are  as  great  in  proportion  to  the 
charges. — Interstate  Commerce  Comm.  v.  bulk  of  the  business  as  before  the  change 
Nashville,  etc.,  R.  Co.,  57  C.  C.  A.  224,  of  rates,  and  where  the  lower  rate  given 
120    Fed.    934.  to  the  packers  was  the  result  of  competi- 

34.  Nature  of  goods  shipped. — Southern  tion,  and  does  not  directly  influence  or 
Pac.  Co.  V.  Interstate  Commerce  Comm.,  injure  shippers  of  live  stock.  Judgment 
200  U.  S.  536,  50  L.  Ed.  585,  26  S.  Ct.  141  Fed.  1003,  affirmed  in  Interstate  Com- 
330.  merce  Comm.  v.  Chicago,  etc.,  R.  Co.,  209 

35.  Live   stock   and   dressed   meats. — A  U.   S.   108,   52  L.   Ed.   705,   28   S.   Ct.   493. 
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imately  apportion  the  cost  of  the  service  equally  among  the  different  articles  of 
traffic  as  between  car  loads  and  less  than  car-load  lots.^^  Unlawful  preferences 
and  discriminations  are  created  by  fixing  the  freight  rate  for  common  soap  in 
less  than  car-load  lots  in  a  new  classification  adopted  to  govern  in  official  classi- 
fication territory  at  twenty 'per  cent  less  than  third  class,  but  not  less  than  fourth 
class,  at  which  that  commodity  had  previously  been  rated,  where  the  result  of 
applying  this  classification  to  the  varying  rates  is  to  leave  soap  in  less  than  car- 
load lots  in  the  fourth  class  to  a  considerable  extent  in  one  of  the  subdivisions 
of  such  classification  territory,  and  in  a  higher  class  in  the  other  subdivision.^''' 
The  fact  that  defendant's  road  received  much  more  traffic  from  the  first  shipper 
than  from  the  second  does  not  make  the  circumstances  and  conditions  under 
which  the  two  services  were  rendered  substantially  dissimilar.^* 

Custom  and  Usage. — The  long  existence,  before  the  enactment  of  the  inter- 
state commerce  law,  of  a  custom  to  collect  and  deliver  freight  by  cartage,  in  a 
particular  city,  and  not  in  others,  may  be  one  of  the  "circumstances"  mentioned 
in  the  act  as  elements  entering  into  the  question  of  unjust  and  unfair  discrimina- 
tion.^^  Other  circumstances  and  conditions  of  great  importance  may  be  that, 
having  long  ago  adopted  such  a  plan  of  accessorial  services  by  furnishing  cartage, 
and  adapted  its  terminal  facilities  thereto,  the  carrier's  station  is  located  a  great 
distance  from  the  traffic  center  of  the  city,  and  to  now  abandon  such  service,  and 
extend  its  road  and  appliances  to  the  traffic  centers,  would  entail  enormous  ex- 
pense for  rights  of  way,  and  for  construction  and  reconstruction ;  also,  the  fact 
that  rival  and  competing  carriers  have  their  stations  near  the  traffic  centers,  so 
that  to  abandon  the  cartage  service  would  result  in  the  annihilation  of  the  com- 
pany's business.**^ 

Difference  in  Population  and  Traffic  in  Cities. — Differences  in  population 
and  tonnage  traffic  may  constitute  a  "circumstance"  or  "condition"  of  dissimi- 
larity, within  the  meaning  of  the  statute;  and  it  can  not  be  said  that  a  railroad 
company  may  not  reasonably  and  without  undue  preference  or  advantage,  or  un- 
lawful discrimination,  collect  and  deliver,  at  its  own  expense,  goods  at  one  city, 
and  not  at  another  when  the  difference  in  population  and  traffic  is  great.*  ^ 

Findings  of  Commission  Conclusive. — The  findings  of  the  Interstate  Com- 
merce Commission  that  industrial  spur  tracks  within  switching  limits  in  a  city 
were  part  of  the  carrier's  terminals,  and  that  the  receipt  and  delivery  on  these 
tracks  of  car  load  freight  in  interstate  commerce  was  a  like  service  as  compared 
with  such  receipt  and  delivery  at  team  tracks  and  freight  sheds  within  such 
switching  limits,  are  conclusive  on  the  courts. ^^ 

36.  Quantity  of  goods  shipped. — Inter-  146  Fed.  559,  affirmed  in  306  U.  S.  142, 
state  Commerce  Comm.  v.  Cincinnati,  etc.,       51   L.   Ed.   995,  27   S.   Ct.   648. 

R.    Co.     146   Fed.   559,   decree   affirmed   in  33.     United    States    v.    Tozer,    39    Fed. 

206  U.  S.  143,  51  L.  Ed.  995,  37  S.  Ct.  648.  sgg, 

37.  The  disturbance  in  the  relations  be-  39.  Custom  and  usage.— Detroit  etc  R 
tween  freight  rates  for  soap  in  car  load  Co.  v.  Interstate  Commerce  Comm., '  21 
and    less    than    car-load    lots    created    by  c    c    y^_  ]^q3    74  pej,  §03. 

advancing    the    former    from    class    6    to  .„     -p.^. '•,     „,.„      -d     A  t   i      ^  ^ 

class    5,    and    the    latter    from    class    4    to       p  *"•     Detroit,    etc.,    R.    Co.   7;.    Interstate 

class  3  in  a  new  classification  adopted  to  ^T'^^'"  ^°'"'"-'  ^^  ^-  ^-  ^-  ^^^^  ^* 
govern    in    official    classification   territory, 

was  not  cured  by  classifying  sojp  in  less  .    41.    Ditference  in  population  and  traffic 

than  car-load  lots  at  twenty  per  cent  less  ™  cities.— Detroit,  etc.,  R.     Co.  v.  Inter- 

than  third  class,  but  not  less  than  fourth  state  Commerce  Comm.,  31   C.   C.  A.  103, 

class,   where   the    result   of   applying   this  '^^  Fed.   803. 

modified   percentage   classification   to   the  42.    Findings  of  commission  conclusive. 

varying  rates  is  to  leave  soap  in  less  than  — Interstate    Commerce    Comm.    v.   Atch- 

car-load  lots  in  the  fourth  class  in  portions  ison,  etc.,  R.  Co.,  234  U.  S.  294,  34  S.  Ct. 

of  the  territory,  and  in  a  higher  class  in  814;     Interstate     Commerce     Comm.     v. 

other  portions.     Decree,   Interstate   Com-  Southern   Pac.    Co.,   334  U.   S.   315,   34   S. 

merce   Comm.  v.   Cincinnati,   etc.,  R.   Co.,  Ct.   820. 

4    Car— 34 
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§  4019.  Persons  Discriminated  against. — The  wrong  prohibited  by  the 
section  is  a  discrimination  between  shippers.  It  was  designed  to  compel  every 
carrier  to  give  equal  rights  to  all  shippers  over  its  own  road,  and  to  forbid  it  by 
any  device  to  enforce  higher  charges  against  one  than  another.* ^  But  the  provi- 
sions of  Interstate  Commerce  Act,  prohibiting  unjust"  discriminations  and  undue 
and  unreasonable  preferences,  have  reference  to  the  service  rendered,  and  not  to 
the  sender  or  consignee.** 

Identity  of  Situation  and  Circumstances. — To  come  within  the  inhibition 
of  the  act,  the  positions  of  the  respective  persons  or  classes  between  whom  dis- 
criminations are  made,  must  be  compared  with  each  other,  and  there  must  be 
found  to  exist  substantial  identity  of  situation  and  circumstances,  accompanied 
by  irregularity  and  partiality  resulting  in  undue  advantage  to  one  or  undue  dis- 
advantage to  the  other.*^ 

Shipper  under  Special  Contract  to  BuUd  Up  Milk  Business. — A  railroad 
company  may  enter  into  a  contract  with  a  person*  for  a  term  of  years  to  conduct 
the  business  of  the  transportation  of  milk  on  the  lines  of  the  railroad,  such  per- 
son to  have  full  charge  of  the  business  and  to  receive  as  compensation  a  percen- 
tage of  the  freights  earned,  provided  such  person  should  charge  rates  not  in  ex- 
cess of  those  charged  by  competitive  lines.  In  the  execution  of  the  contract  the 
rates  were  made  by  the  railroad  and  such  person  was  not  given  a  monopoly  of 
the  milk  traffic.  The  contract  was  not  violative  of  the  Interstate  Commerce  Act 
as  giving  an  undue  and  unreasonable  preference.  The  privileges  granted  to 
such  person  were  only  those  which  were  incident  to  the  anomalous  relations  exist- 
ing between  him  and  the  railroad  created  by  the  contract.  It  is  quite  inconceiv- 
able that  there  were  or  could  have  been  any  shippers  of  milk  who  would  have 
been  willing  or  able  to  undertake  such  duties  and  responsibilities.  In  consid- 
eration of  his  assumption  of  peculiar  obligations  and  hazards,  the  railroad  gave 
such  person  privileges  appertaining  to  his  relation  as  a  manager  of  the  traffic, 
which  was  not  an  undue  and  unreasonable  preference.*® 

Shipper  Engaged  in  Foreign  Commerce. — Where  the  plaintiff  sought  to 
establish  his  banana  business  in  Central  America,  and  expended  considerable 
money  in  his  plant,  it  was  engaged  in  foreign  commerce  when  it  began  to  move 
men,  material,  and  supplies  to  and  from  the  United  States  and  Central  American 
ports  in  furtherance  of  its  business,  and  was  therefore  entitled  to  compel  de- 
fendant to  furnish  transportation  facilities  on  the  same  terms  that  defendant 
furnished  to  others.*'' 

§  4020.  Determining  Discrimination  or  Preference. — The  interstate 
commerce  act  does  not  attempt  to  define  what  particular  acts  shall  constitute 

43.  Persons  discriminated  against.—  of  such  business,  and  was  to  receive  as 
Delaware,  etc.,  R.  Co.  v.  Kutter,  147  Fed.  compensation  a  percentage  of  the  freights 
51,  77  C.  C.  A.  315,  citing  Wight  v.  United  earned  therein.  It  was  provided  that  he 
States,  167  U.  S.  512,  42  L.  Ed.  258,  17  S.  should  charge  rates  not  in  excess  of  those 
Q^    322.  charged     by    the    competitive    roads,    and 

..    TT   -i  J   Oi  i  Air  11      -c  -c  should  be  granted  the  exclusive  privilege 

44.  United  States  v.  Wells,  Fargo  Exp.  ^^  transporting  milk  over  defendant's  lines 
CO.,  Ibl  Jr'ea.  bUb.      ^         ^  ^  .,j.^  f^^  ^g   ;j  ^^g  permitted  to   do  so  by 

45.  Identity  of  situation  and  circum-  jaw."  In  the  execution  of  the  contract 
stances.— Interstate  Commerce  Comm.  v.  all  rates  were  made  by  defendant,  and 
Baltimore,  etc.,  R.  Co.,  145  U.  S.  263,  36  plaintiff  was  not  given  a  monopoly  of  the 
L.  Ed.  699,  12  S.  Ct.  844;  Delaware,  etc.,  miik  traffic.  Held,  that  such  contract  was 
R.  Co.  V.  Kutter,  147  Fed.  51,  77  C.  C.  A.  not  violative  of  §  3  of  Interstate  Com- 
315.  merce   Act   Feb.   4,   1887,   c.    104,   34   Stat. 

46.  Shipper  under  special  contract  to  380  [U.  S.  Comp.  St.  1901,  p.  3155],  as 
build  up  milk  business. — Defendant  rail-  giving  an  undue  and  unreasonable  prefer- 
road  company  entered  into  a  contract  ence  to  plaintiff.  Delaware,  etc.,  R.  Co.  v. 
with  plaintiff  for  a  term  of  years  to  build  Kutter,  147  Fed.  51,  77  C.  C.  A.  315. 

up,  develop,  and  conduct  the  business  of  47.    Shipper    engaged    in    foreign    com- 

the  transportation  of  milk  on  its  lines  of      merce. — American   Banana   Co.   v.  United 
road.     Plaintiff  was   to   have   full   charge       Fruit  Co.,  160  Fed.  184. 
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unlawful  discrimination,  but  commits  that  to  the  Interstate  Commerce  Commis- 


sion.*8 

Facts  Considered. — That  the  surrounding  circumstances  and  conditions  are 
to  be  considered  in  determining  whether  there  has  been  an  undue  and  unreason- 
able preference  in  favor  of  another  particular  shipper  is  undoubtedly  true ;  but 
in  determining  that  question  it  necessarily  follows  that  the  circumstances  and 
conditions  surrounding  the  shipper  should  be  considered,  and  not  those  that  may 
happen  to  surround  the  carrier.  Where  the  court  is  called  upon  to  deal  with  the 
question  of  rates  as  between  rival  lines,  it  would  have  to  consider  the  peculiar 
conditions  and  circumstances  surrounding  the  carrier.*** 

Competition. — In  applying  the  provision  of  the  third  section  of  the  act  which 
makes  it  unlawful  for  common  carriers  to  make  or  give  any^  undue  or  unreason- 
able preference  or  advantage  to  any  particular  person  or  locality,  competition 
which  affects  rates  is  one  of  the  matters  to  be  considered, ^'^  for  the  Interstate 
Commerce  Act  was  not  designed  to  prevent  competition  between  different  roads. ^^ 
In  construing  statutory  provisions,  forbidding  railway  companies  from  giving  any 
undue  or  unreasonable  preference  or  advantage  to  or  in  favor  of  any  particular 
person  or  company,  or  any  particular  description  of  traffic,  in  any  respect  what- 
ever, the  English  courts  have  held,  .after  full  consideration,  that  competition  be- 
tween rival  lines  is  a  fact  to  be  considered,  and  that  a  preference  or  advantage 
thence  arising  is  not  necessarily  undue  or  unreasonable. ^^ 

But  the  mere  fact  of  competition,  no  matter  what  its  character  or  extent, 
does  not  necessarily  relieve  the  carrier  from  the  restraints  of  the  third  and  fourth 
sections,  but  only  that  these  sections  are  not  so  stringent  and  imperative  as  to 
exclude  in  all  cases  the  matter  of  competition  from  consideration  in  determining 
the  questions  of  "undue  or  unreasonable  preference  or  advantage,"  or  what  are 
"substantially  similar  circumstances  and  conditions."  The  competition  may  in 
some  cases  be  such  as,  having  due  regard  to  the  interests  of  the  public  and  of  the 
carrier,  ought  justly  to  have  effect  upon  the  rates,  and  in  such  cases  there  is  no 
absolute  rule  which  prevents  the  commission  or  the  courts  from  taking  the  matter 
into  consideration. 58 

48.  Delermining  discrimination  or  pref-  It  is  not  the  purpose  of  the  third  sec- 
erence. — Puritan  Coal  Min.  Co.  v.  Penn-  tion  of  the  act  to  prevent  competition  in 
sylvania  R.  Co.,  237   Pa.  420,  85  Atl.   426.  rates   between    different   points    on    differ- 

49.  Facts  considered. — Pitcairn  Coal  Co.  ent  lines  of  road.  Allen  v.  Oregon  R., 
V.  Baltimore,  etc.,  R.  Co.,  165  Fed.  113.  etc.,   Co.,  98  Fed.   16. 

50.  Competition. — Interstate  Commerce  Competition  between  carriers  is  not  a 
Comm.  V.  Alabama  Mid.  R.  Co.,  168  U.  circumstance  to  be  considered  in  apply- 
S.  144,  42  L.  Ed.  414,  18  S.  Ct.  45;  Inter-  ing  the  provisions  of  the  second  section, 
state  Commerce  Comm.  v.  Louisville,  etc.,  which  seeks  to  prevent  discrimination  be- 
R.  Co.,  190  U.  S.  273,  47  L.  Ed.  1047,  23  tween  shippers  over  the  same  line  of 
S.  Ct.  687.  See,  also,  Wight  v.  United  road,  and  thus  leaves  no  room  for  the 
States,  167  U.  S.  512,  42  L.  Ed.  258,  17  operation  of  competition.  Interstate 
S.  Ct.  822;  Interstate  Commerce  Comm.  v.  Commerce  Comm.  v.  Alabama  Mid.  R. 
Detroit,  etc.,  R.  Co.,  167  U.  S.  633,  42  Co.,  18  S.  Ct.  45,  168  U.  S.  144,  42  L. 
L.  Ed.  306,  17  S.  Ct.  986;  Interstate  Com-  Ed.  414,  affirming  decree  74  Fed.  715,  21 
merce    Comm.  v.   Baltimore,   etc.,   R.   Co.,  C.  C.  A.  51. 

145    U.    S.    263,   36   L.    Ed.    699,    12   S.    Ct.  For   a   carrier   to   protect   itself   against 

844,  and  Texas,  etc.,   R.  Co.  v.   Interstate  the   physical    disadvantage    it   is   under   in 

Commerce  Comm.,  162  U.  S.  197,  40  L.  Ed.  relation   to   its    rivals   is   not   an   unlawful 

940,  16  S.  Ct.  666.  discrimination,    if    it    be    not    used    as   a 

51.  Interstate  Commerce  Comm.  v.  colorable  device  to  evade  the  statute. 
Alabama  Mid.  R.  Co.,  168  U.  S.  144,  42  Detioit,  etc.,  R.  Co.  v.  Interstate  Com- 
L.  Ed.  414,  18  S.  Ct.  45;  Interstate  Com-  merce  Comm.,  74  Fed.  803,  21  C.  C.  A. 
merce   Comm.  v.   Baltimore,   etc.,   R.   Co.,  103. 

145   U.    S.   263,    36   L.    Ed.    699,    12   S.    Ct.  52.  Interstate  Commerce  Comm.  v.  Ala- 

844;     Texas,     etc.,     R.     Co.     v.    Interstate  bama   Mid.   R.   Co.,   168   U.   S.    144,   43   L. 

Commerce    Comm.,    162   U.   S.   197,   40   L.  Ed.  414,  18  S.  Ct.  45. 

Ed.   940,   16   S.    Ct.   666;    Interstate    Com-  53.  Interstate  Commerce  Comm.  v.  Ala- 

merce    Comm.    v.    Chicago,    etc.,    R.    Co.,  bama   Mid.   R.    Co.,   168  U.    S.    144    42   L 

141   Fed.   1003,   affirmed   in   28   S.   Ct.   493,  Ed.   414,   18   S.    Ct.   45. 


209   U.    S.    108,   52   T.    Ed.   705. 
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Ocean  competition  as  constituting  a  dissimilar  condition  and  as  justifying  a 
difference  in  rates  between  import  and  domestic  traffic  is  a  proper  circumstance 
to  be  considered  by  the  commission,  which  is  not  shut  up  by  the  terms  of  the 
act  of  congress,  to  consider  only  such  "circumstances  and  conditions"  as  pertained 
to  the  articles  after  they  had  reached  and  been  delivered  at  a  port  of  the 
United  States  or  Canada.^* 

Competition  between  Other  Cities. — Where  there  exists  great  competition 
between  two  cities  in  trunk  line  territory  and  which  are  entered  by  a  number  of 
rail  and  water  carrying  lines,  the  fact  that  the  charge  to  a  third  city  is  greater 
than  that  charge  to  the  former  cities,  does  not  give  such  cities  an  undue,  or  un- 
reasonable preference  or  advantage,  or  subject  the  latter  city  to  an  undue  or  un- 
reasonably prejudice  or  disadvantage,  in  violation  of  the  Interstate  Commerce 
Act.56 

§  4021.  In  Charges. — See  elsewhere.^® 

§  4022.  In  Facilities. — Terminal  and  Wharfage  Facilities. — An  order 
of  the  Interstate  Commerce  Commission  forbidding  a  carrier  to  give  an  undue  pref- 
erence in  the  use  of  its  wharves  at  a  seaport  to  an  exporter  of  cotton  seed  prod- 
ucts is  not  a  regulation  of  purely  intrastate  or  purely  foreign  commerce,  which 
would  be  beyond  the  power  of  the  commission,  where  the  cotton  seed  products 
purchased  by  him,  whether  at  points  within  or  without  the  state,  are  all  destined 
for  export,  and  the  concentration  and  manufacture  of  cotton  seed  cake  into  meal 
on  the  wharves  are  but  incidents  in  the  transshipment  of  the  products  in  export 
trade.s''  Where  all  shippers  are  in  fact  treated  alike,  the  mere  fact  that  a  car- 
rier leases  a  terminal  from  a  shipper  does  not  constitute  a  discrimination  in  such 
shipper's  favor.^^ 

Lease  of  Wharfage  Facilities  to  Shipper. — A  lease  to  a  shipper  of  one  of 
the  piers  and  improvements  thereon,  belonging  to  a  terminal  company,  which 
relieves  him  from  the  payment  of  all  wharfage  and  storage  charges  other  than 
as  the  same  may  be  included  in  the  yearly  rental,  and  has  enabled  him  to  acquire 
practically  a  monopoly  of  the  export  of  certain  products  from  that  port,  consti- 
tutes an  unlawful  or  undue  preference  under  the  act  to  regulate  commerce,  where 
other  shippers  are  not  and  can  not  be  afforded  the  same  facilities  on  the  same 
conditions. °®     A  corporation  created  to  carry  on,  conformably  to  a  municipal 

54.  Illinois  Cent.  R.  Co.  v.  Interstate  trunk  line  territory,  but  in  the  southern 
Commerce  Comm.,  206  U.  S.  441,  51  L.  territory,  and  has  fewer  lines  of  trans- 
Ed.  1128,  27  S.  Ct.  700;  Texas,  etc.,  R.  portation,  and  less  active  competition, 
Co.  V.  Interstate  Commerce  Comm.,  162  resulting  in  higher  through  rates  to  the 
U.  S.  197,  40  L.  Ed.  940,  16  S.  Ct.  666.  latter  place,  although  the  length  of  haul 
See,  also,  Louisville,  etc.,  R.  Co.  v.  Behl-  is  substantially  the  same,  does  not  op- 
mer,  175  U.  S.  648,  44  L.  Ed.  309,  20  S.  erate  to  give  Norfolk  and  Richmond  an 
Ct.  209.  undue  or  unreasonable  preference  or  ad- 

55.  Competition  between  other  cities. —  vantage,  or  subject  Wilmington  to  an  un- 
Conditions  are  such  at  Norfolk  and  Rich-  due,  or  unreasonable  prejudice  or  disad- 
mond,  Va.,  by  reason  of  the  large  num-  vantage,  in  violation  of  §  3  of  the  act 
her  of  carrying  lines,  both  rail  and  water,  to  regulate  commerce  (24  Stat.  380  [U. 
which  enter  such  places,  and  the  fact  S.  Comp.  St.  1901,  p.  3155]).  Interstate 
that  they  are  in  what  is  known  as  the  Commerce  Comm.  v.  Cincinnati,  etc.,  R. 
"trunk  line  territory,"  as  to  create  a  very  Co.,  124  Fed.  624. 

active     competition     on     shipments    from  56.   In  charges. — See  post,  "Discrimina- 

the   West,   and   to   justify   the   making   of  tion  and   Preference,"  §§  4075-4096. 

low    rates    on    such    shipments;    and    the  57.   In  facilities. — Southern  Pac.  Termi- 

fact    that    such    low    rates    are  made   on  nal    Co.   v.    Interstate    Commerce   Comm., 

through     shipments     from     Chicago,     St.  219   U.   S.   498,   55   L.    Ed.   310,   31    S.   Ct. 

Louis,   and   East   St.  Louis  by  a   material  279. 

reduction  from  local  tariff  rates  by  the  58.  United  States  v.  Baltimore,  etc.,  R. 
connecting  line  west  of  the  Ohio  river,  Co.,  231  U.  S.  274,  34  S.  Ct.  75. 
while  substantially  the  local  rates  are  59.  Lease  of  wharfage  facilities  to  ship- 
charged  on  the  same  lines  on  through  per. — Southern  Pac.  Terminal  Co.  v.  In- 
shipments  from  the  same  points  to  Wil-  terstate  Commerce  Comm..  219  U.  S.  498, 
mington,   N.   C,  which   is   not  within   the  55   L.   Ed.   310,  31   S.  Ct.  279. 
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ordinance  and  a  confirmatory  statute  intended  to  secure  public  shipping  facilities, 
a  wharfage  business  at  a  seaport  and  to  furnish  terminal  facilities  for  a  railway 
and  steamship  system  of  which  it  forms  a  part  and  by  which  it  is  controlled 
through  a  holding  company,  is  a  common  carrier,  and  as  such  is  subject  to  th,e 
jurisdiction  of  the  Interstate  Commerce  Commission  acting  in  the  exercise  of  its 
authority,  under  the  act  to  regulate  commerce,  to  prohibit  undue  preferences.®** 

Establishing  Station. — ^A  railroad  company  may,  in  the  exercise  of  its  right 
to  private  property,  establish  a  station  for  the  special  accommodation  of  a  partic- 
ular customer,  and  refuse  to  establish  a  like  station  elsewhere  for  the  accommo- 
dation of  others.^ ^ 

Switch  Service. — Under  the  Interstate  Commerce  Act  a  common  carrier  of 
interstate  freight  can  not  lawfully  deny  switch  connections  or  service  to  one 
person,  place,  locality,  or  kind  of  traffic  which  it  affords  to  others  similarly  situ- 
ated; and  one  who  has  built  a  switch  connection  with  the  track  of  a  railroad, 
with  the  consent  of  the  company,  has  an  implied  right  to  service  at  such  switch, 
and,  unless  such  service  is  limited,  either  expressly  or  by  implication,  he  may 
lawfully  insist  that  the  carrier  shall  there^  receive  and  deliver  all  such  freight  as 
it  customarily  carries,  and  for  the  receipt  and  delivery  of  which  the  switch  is  suit- 
able and  convenient.*' 2  A  contract  between  two  railroad  companies  providing 
for  the  construction  of  a  spur  track  to  a  customer  and  the  switching  of  cars 
over  the  same  for  a  specified  charge  does  not  violate  the  interstate  commerce 
law,  unless  it  contemplates  some  discrimination  against  other  customers  seeking 
or  enjoying  like  privileges.*^ 

Grant  of  Right  to  Build  Warehouse. — A  railroad  company  may  grant  to 
one  person  the  right  to  erect  a  warehouse  or  elevator  on  its  right  of  way,  and 
refuse  to  grant  the  same  privilege  to  another,  in  the  exercise  of  its  right  to  private 
property.** 

§§  4023-4035.  In    Distribution    of    Oars— §  4023.  In    General.— A 

contract  with  a  carrier  to  supply  to  an  interstate  shipper  a  specified  number  of 
cars  on  certain  dates  is  not  a  violation  of  the  Interstate  Commerce  Act,  unless 
the  contract,  if  performed,  will  extend  to  that  shipper  an  undue  performance 
over  other  shippers. ^^  The  refusal  of  an  interstate  carrier  to  furnish  cars  for 
the  shipment  of  complainant's  crossties,  while  furnishing  cars  to  others  for  in- 
terstate shipment  of  other  freight,  constitutes  an  unjust  discrimination  in  vio- 
lation of  the  Interstate  Commerce  Act  for  which  plaintiff  is  entitled  to  recover 
full  damages  with  an  attorney's  fee  and  costs.** 

§§  4024-4033.  Between  Mining   Companies— §  4024.  In   General.— 

A  system  of  coal-car  distribution  which  a  railroad  company  has  applied  in  a 
given  field,  if  that  system,  under  the  circumstances  and  conditions  peculiar  to 
that  field,  be  a  reasonable  one,  and  fair  to  all,  and  is  applied  to  all  alike,  affords 
no  just  cause  of  complaint  on  the  part  of  any  shipper.*''' 

Power  to  Regulate. — The  governmental  power  of  regulation  extends,  in 
time  of  car  shortage,  to  compelling  a  just  and  equal  distribution  of  cars  among 
shippers,  and  to  the  prevention  of  an  unjust  and  discriminatory  one.**     It  may 

60.  Southern  Pac.  Terminal  Co.  v.  In-  — Northwestern  Warehouse  Co.  v.  Ore- 
terstate  Commerce  Comm.,  219  U.  S.  498,       gon  R.,   etc.,   Co.,  159  Fed.  975. 

55  L.   Ed.  310,  31  S.  Ct.  379.  65.   In   distribution   of   cars.— Ferrell    & 

61.  Establishing  station. — Northwestern  Co.  v.  Great  Northern  R.  Co.,  119  Minn. 
Warehouse    Co.   v.   Oregon    R.,   etc.,    Co.,       303,   138   N.  W.   284. 

159  Fed.  975.  66.  American,  etc.,  Timber  Co.  v.  Kan- 

62.  Switch    service. — Interstate    Stock-      sas,  etc.,  R.  Co.,  175  Fed.  28. 

yards  Co.  v.  Indianapolis,  etc.,  R.  Co.,  99  67.  Between  mining  companies. — United 

Fed.  472.  States  v.   Norfolk,   etc.,   R.   Co.,   109   Fed. 

63.  Cedar    Rapids,    etc.,    Light    Co.    v.      831. 

Chicago,   etc.,   R.    Co.,   145   Iowa   528,   134  68.  Power  to  regulate. — Interstate  Com- 

N.   W.   323.  merce  Comm.  v.  Illinois,  etc.,  R.  Co.,  315 

64.  Grant  of  right  to  build  warehouse.      U.  S.  453,  54  L.  Ed.  280,  30  S.  Ct.  155. 
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not  be  doubted  that  the  equipment  of  a  railroad  company  engaged  in  interstate 
commerce,  included  in  which  are  its  coal  cars,  are  instruments  of  such  commerce. 
From  this  it  necessarily  follows  that  such  cars  are  embraced  within  the  govern- 
mental power  of  regulation,  which  extends,  in  time  of  car  shortage,  to  compelling 
a  just  and  equal  distribution,  and  the  prevention  of  an  unjust  and  discrimina- 
tory one.®^ 

At  Common  Law. — If  it  should  appear  in  any  such  case  that  any  particular 
shipper  was  given  preference  in  excess  in  his  pro  rata  share  of  its  cars,  then  such 
preference  would  necessarily  be  an  undue  preference  at  common  law.'^" 

Under  Statute. — The  Interstate  Commerce  Act  prohibits  discrimination '•^ 
and  requires  carriers  to  furnish  transportation  on  reasonable  request  therefor, 
make  it  the  duty  of  an  interstate  carrier  to  furnish  equal  facilities  for  transpor- 
tation, as  well  as  equal  rates,  to  all  shippers  who  are  similarly  situated.'^  ^  Au- 
thority to  regulate  the  distribution  of  a  railway  company's  fuel  cars  in  times  of 
car  shortage  to  the  bituminous  coal  mines  along  its  line  was  delegated  to  the 
Interstate  Commerce  Commission  by  the  act  to  regulate  commerce  (Act  Feb.  4, 
1887),  as  a  means  of  prohibiting  the  uyjust  preferences  or  undue  discriminations 
forbidden  by  the  act.''^  It  is  obvious,  from  even  a  casual  reading  of  the  statute, 
that  at  the  time  of  its  enactment  certain  shippers  were  unable  to  operate  their 
mines  so  as  to  develop  them,  owing  to  the  lack  of  car  service,  due  to  the  unequal 
distribution  of  cars  among  those  who  were  engaged  in  operating  coal  mines, 
and  it  was  to  correct  this  inequality  that  legislation  of  this  character  was  deemed 
to  be  advisable  and  expedient.'''* 

Under  Agreement. — An  arrangement  between  an  interstate  railroad  company 
and  coal  shippers  in  a  certain  field,  fixing  a  basis  which  should  be  considered 
equitable  for  the  distribution  of  cars  between  such  shippers,  does  not  operate  to 
■relieve  the  railroad  company  from  the  obligations  imposed  on  it  by  §  3  of  the 
Interstate  Commerce  Act  of  February  4,  1887,  to  treat  shippers  without  dis- 
crimination.''^ 

On  Request  for  FuU  Service. — When  called  upon  by  a  shipper  for  full  car 
service  the  only  defense  which  the  carrier  can  interpose,  in  case  of  failure  to 
comply  with  the  demand,  is  that  the  supply  which  it  has  furnished  is  sufficient 
for  normal  demands,  or  that  in  case  of  shortage  it  has  fairly  and  impartially 
prorated  all  of  its  car  equipment.''® 

Prorating  Cars. — 'While  the  capacity  of  a  shipper  of  coal  may  be  greater 
than  his  allotment  of  cars,  yet,  where  such  is  also  the  case  with  every  other  opera- 
tion similarly  situated  in  the  coal  field,  it  is  the  duty  of  the  railroad  company, 
when  the  supply  of  coal  cars  is  short,  to  prorate  the  supply  on  hand,  without  un- 

69.  Interstate  Commerce  Comm.  v.  II-  ing  connecting  interstate  roads,  it  must 
linois,  etc.,  R.  Co.,  315  U.  S.  452,  54  L.  be  accessible  to  all  interstate  shippers  on 
Ed.  280,  30  S.  Ct.  155.  equal    and    reasonable    terms;    the    public 

70.  At  common  law. — Pitcairn  Coal  Co.  can  not  be  deprived  of  this  right  by  the 
V.    Baltimore,   etc.,   R.    Co.,    165    Fed.    113.  separate   or   joint    action    of   the    carriers, 

71.  IJnder  statute. — Act  Feb.  4,  1887,  c.  and  they  can  not  be  permitted  to  use  it 
104,  §  3,  24  Stat.  380  (TJ.  S.  Comp.  St.  for  purposes  of  discrimination  between 
1901,   p.   3155).  mine   owners   on   its   line.     Heck   v.   East 

72.  Act  June  29,  1906,  c.  3591,  §  1,  34  Tennessee,  V.  &  G.  R.  Co.,  1  Interst.  Com. 
Stat.    584    (U.    S.    Comp.    St.    Supp.    1907,  R.   495. 

p.  892).  73.   Interstate   Commerce   Comm.  v.  II- 

"The  Interstate  Commerce  Act,  in  pur-  linois,   etc.,   R.    Co.,   315   U.   S.   452,   54   L. 

suance   of  which   this   suit  was   instituted,  j;^.   280,   30  S.  Ct.   155. 

was   passed  on   the  4th   day  of  February,  y^    Pitcairn  Coal  Co.  v.  Baltimore,  etc., 

1887,     and    was     mtended,     among     other  ^    ^       ^g^  p^^    ^^3 

thmgs,    to   secure   an   equal   and   fair    dis-  __    tV   j                                tt   •     j    o 

tribution   of   car  facilities   to   all   shippers  ^75.  Under  agreement.— United   States  t». 

similarly   situated."     Pitcairn   Coal   Co.  v.  Norfolk,  etc.,  R.  Co.,  74  C.  C.  A.  466,  143 

Baltimore,  etc.,   R.   Co.,   165  Fed.   113.  Fed.   366. 

Where  a  short  railroad  is  used  and  op-  76.    On    request    for    full    service. — Pit- 

erated    as    a   means   of   conducting   inter-  cairn  Coal  Co.  v.  Baltimore,  etc.,  R.  Co., 

state    traffic    in    coal   by    companies    own-  165  Fed.   113. 
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just  discrimination,  among  all  the  operations,  including  the  shipper  in  ques- 
tionJ''  Under  the  provisions  of  §  3  of  the  Interstate  Commerce  Law  it  is  the 
legal  duty  of  a  railroad  company,  in  furnishing  cars  to  coal  mines  along  its 
line,  where  a  limited  number  only  can  be  supplied,  to  distribute  the  same  im- 
partially, without  unjust  discrimination  of  favoritism.'^* 

Profitable  to  Carrier  or  Mining  Company. — The  Interstate  Commerce  Com- 
mission has  power  to  compel  an  equitable  distribution  as  between  the  carrier 
and  the  shipper,  and  to  preventing  the  carrier  from  unduly  favoring  itself  to 
the  prejudice  of  shippers  in  allotting  cars  for  hauling  freight  for  its  own  use.'^'* 
An  interstate  carrier,  in  the  distribution  of  cars,  can  not  give  a  shipper  a  pref- 
erence in  'Order  that  it  may  profit  thereby,  or  that  the  shipper  may  profit 
thereby.^" 

§  4025.  Ownership  of  Cars. — "There  is  nothing  in  the  Interstate  Com- 
merce Act  which  prohibits  a  carrier  from  making  any  arrangement  it  may  choose 
as  respects  the  ownership  of  cars  which  it  operates  on  its  lines.  That  is  a  matter 
which  is  left  entirely  with  the  carrier;  but,  while  such  is  the  case,  it  is  equally 
true  that  the  carrier  can  not,  by  any  such  arrangement,  by  indirection,  accomplish 
that  which  is  prohibited  by  the  statute. "^^  Cars  should  be  furnished  irrespective 
of  ownership  or  of  any  contract,  express  or  implied,  for  the  use  thereof.*^  In  the 
distribution  of  cars  by  an  interstate  railroad  company  between  the  operators  of 
coal  mines  on  its  line,  its  own  fuel  cars,  the  fuel  cars  of  other  roads  sent  upon  its 
line  to  be  loaded,  its  regular  equipment  of  cars,  and  the  private  or  individual  cars 
of  any  mine  operator  should  be  placed  absolutely  on  the  same  basis  as  together 
forming  the  available  car  equipment  of  the  road  as  a  whole ;  **  and  where  its  own 
fuel  cars  or  those  of  other  roads  are  consigned  to  a  particular  mine,  or  the  opera- 
tor's own  private  cars  are  delivered  to  it,  they  should  be  charged  against  such 
mine,  and  it  should  be  allotted  only  so  many  of  the  system  cars  as  are  necessary 
to  make  up  its  pro  rata  share  of  the  whole.**  The  carrier  can  not  evade  such 
duty  in  the  distribution  of  cars  by  claiming  that  it  is  not  the  owner  of  a  portion 
of  the  cars  carried  over  its  lines. *^  The  act  provides  that  cars  shall  be  furnished 
irrespective  of  ownership  or  any  contract,  express  or  implied,  for  the  use  thereof. 
This  makes  it  the  duty  of  the  company  to  furnish  cars,  regardless  of  ownership 
or  of  any  contract,  express  or  implied.  Therefore  the  question  as  to  the  owner- 
ship of  the  cars  or  the  purposes  for  which  they  are  used  can  have  no  bearing  in 
this  controversy.  In  other  words,  in  a  proceeding  instituted  pursuant  to  §  23 
of  the  act,  it  would  not  be  a  good  defense  for  the  railroad  company  to  insist 
that  it  was  using  a  portion  of  its  cars  for  the  purpose  of  transporting  fuel,  and 
was  therefore  unable  to  give  the  relator  its  pro  rata  share  of  cars  upon  the  basis 
agreed  upon.** 

Cars  Owned  by  Mining  Company. — In  the  distribution  of  cars  by  an  inter- 
state railroad  company  between  coal  mining  companies  on  its  line,  when  the  sup- 
ply is  insufficient  to  meet  all  demands,  a  mining  company  which  owns  cars  indi- 

77.  Prorating  cars. — United  States  v.  81.  Ownership  of  cars. — Pitcairn  Coal 
Norfolk,  etc.,  R.   Co.,  109  Fed.  831.                  Co.   v.   Baltimore,    etc.,   R.    Co.,    165    Fed. 

78.  United     States     v.     West     Virginia       113. 

Northern    R.    Co.,    135    Fed.    353,    affirmed  82.  Pitcairn  Coal  Co.  v.  Baltimore,  etc., 

134   Fed.    198,   67   C.   C.   A.   330.  R.   Co.,   165   Fed.  113;   Logan   Coal   Co.  v. 

79.  Profitable  to  carrier  or  mining  com-  Pennsylvania  R.   Co.,  154  Fed.  497. 
pany.— Interstate     Commerce     Comm.     v.  83.  Pitcairn  Coal  Co.  v.  Baltimore,  etc., 
Illinois,  etc.,  R.  Co.,  315  U.  S.  453,  54  L.  R-   Co.,   165   Fed.   113. 

Ed.   280,   30   S.   Ct.    155;    Interstate    Com-  84.  Pitcairn  Coal  Co.  v.  Baltimore,  etc., 

merce    Comm.    v.    Chicago,    etc.,    R.    Co.,  R-  Co^.  165  Fed.  113. 

2I5   U.    S.   479,    54   L.    Ed.    391,    30   S.    Ct.  85.  Pitcairn  Coal  Co.  v.  Baltimore,  etc., 

X63.  R.    Co.,    165    Fed.    113. 

80.  Pitcairn  Coal  Co.  v.  Baltimore,  etc.,  86.  Pitcairn  Coal  Co.  v.  Baltimore,  etc., 
R.   Co.,   165   Fed.   113.  R.   Co.,  165  Fed.  113. 
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vidually  is  entitled  to  have  such  cars  assigned  to  its  use.^^  If  a  carrier,  by 
contractual  arrangement,  operates  individual  cars  belonging  to  mine  owners  as 
a  part  of  its  equipment,  such  arrangement  can  not  in  the  slightest  degree  relieve 
the  carrier  of  the  duty  to  furnish  equal  facilities  to  all  shippers  similarly  situated. 
To  adopt  any  other  rule  would  be  to  make  it  possible  for  wealthy  mine  owners, 
by  the  purchase  of  car  equipment,  to  utilize  the  means  of  transportation  operated 
by  the  carrier  to  such  an  extent  as  to  practically  deprive  other  mine  owners 
similarly  situated  of  any  means  of  transportation,  and  it  was  to  avoid  this  very 
kind  of  discrimination  that  the  provisions  of  §  1  and  3  of  the  Interstate  Commerce 
Act  was  enacted.**  A  railroad  company's  duty  to  allot  cars  without  unjust  dis- 
crimination among  coal  shippers  can  not  be  altered  by  the  furnishing  of  special 
cars  to  the  railroad  company  by  one  shipper,  to  be  used  exclusively  in  the  trans- 
portation of  coal  for  that  shipper,  whether  the  cars  are  sold  by  the  shipper  to 
the  railroad  company  on  the  installment  plan,  or  the  shipper  retains  title  to  the 
cars.*^  The  mining  company  is  not  entitled  in  addition  to  a  pro  rata  share  of  the 
cars  owned  by  the  railroad  company,  and  such  a  distribution,  if  made,  resulting 
in  giving  to  such  company  larger  facilities  for  transporting  its  product  than  are 
given  to  other  companies  similarly  situated,  but  which  own  no  private  cars,  con- 
stitutes the  giving  of  an  undue  preference  or  advantage  to  such  company,  in  vio- 
lation of  the  interstate  commerce  law.^" 

Cars  Owned  by  Consignee. — Under  a  rule  providing  that,  in  the  distribu- 
tion of  the  cars  of  a  railroad  company  available  for  the  transportation  of  coal, 
cars  for  the  railroad's  fuel  supply,  foreign  railroad  cars,  specially  consigned  for 
the  fuel  supply  of  the  consigning  railroads,  and  individual  cars  owned  by  shippers 
and  assigned  to  specified  mines  for  loading,  should  be  charged  against  the  capac- 
ity of  the  mines  at  which  they  were  placed,  and  that  the  difference  between  the 
rated  capacity  of  the  mine  and  the  capacity  of  such  assigned  cars  should  be  the 
rate  on  which  all  the  other  cars  of  the  railroad  company  would  be  prorated,  which 
rule  operated  slightly  to  the  advantage  of  the  owners  of  individual  cars,  was 
not  objectionable  as  a  discrimination  against  them.^i 

Cars  Sold  by  Mining  Company  to  Carrier. — If  the  cars  are  purchased  from 
the  shipper  by  the  railroad  company  on  the  installment  plan,  the  company  thereby 
becoming  interested  therein  at  once,  and  finally  the  absolute  owner  thereof,  then, 
in  the  event  of  an  exclusive  application  of  the  same  to  the  business  of  that  shipper, 

87.  Cars  owned  by  mining  company. —  fere  with  such  right  of  the  individual 
Pitcairn  Coal  Co.  v.  Baltimore,  etc.,  R.  owners  to  the  exclusive  use  of  their  own 
Co.,   165   Fed.   113.  cars,  and  the  action  of  the  railroad  com- 

88.  Pitcairn  Coal  Co.  v.,  Baltimore,  etc.,  pany  in  deducting  such  individual  cars 
R.  Co.,  165  Fed.  113.  before    making    the    distribution    and    al- 

89.  United  States  v.  Norfolk,  etc.,  R.  lowing  their  owners  in  addition  thereto 
Co.,   109   Fed.   831.  their   full   quota  of  its   own   cars  subjects 

90.  Pitcairn  Coal  Co.  v.  Baltimore,  etc.,  other  operators  who  own  no  cars  to  an 
R.   Co.,   165   Fed.   113.  undue    and    unreasonable    prejudice    and 

Where  some  of  the  operators  of  coal  disadvantage,  in  violation  of  §  3  of  the 
mines  along  a  line  of  interstate  railroad  interstate  commerce  act  of  February  4, 
own  coal  cars  individually  which  are  1887  (24  Stat.  380,  c.  104  [U.  S.  Comp.  St. 
moved  by  the  railroad  company,  they  are  1901,  p.  3155]).  Pitcairn  Coal  Co.  v. 
entitled  to  the  exclusive  use  of  such  cars,  Baltimore,  etc.,  R.  Co.,  154  Fed.  108. 
but  in  times  when  the  total  supply  of  91.  Cars  owned  by  consignee. — It  was 
coal  cars,  including  such  individual  cars  so  held  under  Pa.  Const.  1874,  art.  17, 
and  those  owned  by  the  railroad  com-  §§  1,  3,  7,.  Interstate  Commerce  Act  (Act 
pany,  is  insufficient  to  meet  the  demand,  Cong.  Feb.  4,  1887,  c.  104,  24  Stat.  380 
m  the  distribution  by  the  railroad  com-  [U.  S.  Comp.  St.  1901,  p.  3155]),  prohib- 
pany  of  cars  between  the  different  mine  iting  discrimination  by  carriers  either  in 
operators  on  a  percentage  basis,  calcu-  rates  or  transportation  facilities,  and  P. 
lated  on  the  production  of  the  several  L.  1846,  p.  333,  §  21,  requiring  railroads  fo 
mines,  each  operator  is  entitled  to  its  transport  cars  owned  by  individual  ship- 
percentage  of  all  of  the  available  cars,  pers  on  reasonable  rules  and  regulations, 
whether  owned  by  the  company  or  in-  Logan  Coal  Co.  v.  Pennsylvania  R.  Co., 
divjdually,   in   so  far  as   it  will  not   inter-  154  Fed.  497. 
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there  never  would  be  a  time,  from  first  to  last,  during  which  the  railroad  com- 
pany, by  such  a  course,  would  not  be  devoting  rolling  stock  which  it  owns,  or 
in  which  it  is  interested  as  a  common  carrier,  to  the  demands  of  one  shipper  to 
the  exclusion  of  others  similarly  situated,  which  it  may  not  do;  or,  even  if  it 
should  never  become  interested  in,  or  the  owner  of,  the  cars,  still  it  may  not  rent 
its  tracks  or  permit  them  to  be  appropriated  by  any  one  to  the  detriment  of  other 
shippers  whom  it  should  serve  to  the  uttermost;  and  in  the  stress  of  unusual 
business  such  special  cars  in  its  service  would  have  to  be  applied  to  the  accom- 
modation of  all  shippers  alike.*^ 

Cars  to  Be  Charged  Regardless  of  Ownership. — The  fuel  cars  of  the  car- 
rier, its  regular  equipment  of  cars,  the  cars  of  other  roads  sent  in  for  fuel,  and 
the  private  or  individual  cars  of  the  mining  operators  should  be  placed  absolutely 
upon  the  same  basis  in  so  far  as  the  distribution  of  car  service  by  the  carrier  is 
concerned.  There  is  no  theory  upon  which  the  carrier  can  relieve  itself  from  a 
charge  of  discrimination,  when  it  is  shown  that  such  cars  are  arbitrarily  allotted 
to  certain  mines,  and  not  charged  to  such  mines  as  a  part  of  the  percentage  to 
which  they  are  entitled  under  the  arrangement  by  which  it  is  undertaken  to  se- 
cure a  fair  distribution  of  car  service  among  shippers  on  its  line.^^  Where  the 
mining  company's  own  private  cars  are  delivered  to  it,  they  should  be  charged 
against  such  mining  company,  and  the  company  should  be  allotted  only  so  many 
of  the  cars  of  the  railroad  system  as  are  necessary  to  make  up  its  pro  rata  share 
of  the  whole.s*  • 

§  4026.  Fuel  Cars. — Commerce,  in  the  constitutional  sense,  includes  the  in- 
strumentalities by  which  commerce  is  carried  on,  and  extends  to  the  coal  cars 
owned  by  a  railway  company  engaged  in  interstate  commerce,  in  which  it  receives 
from  the  tipple  of  the  coal  mines  along  its  line  coal  purchased  by  it  and  used 
solely  for  its  own  fuel  purposes. ^^  The  rule  in  regard  to  individual  cars  ap- 
plies to  the  use  of  fuel  cars,  whether  they  be  those  of  the  defendant  company 
or  fuel  cars  of  other  corporations  purchasing  coal  from  the  relator.  They  should 
be  treated  the  same  as  individual  cars  in  the  distribution  of  available  cars,  and  the 
general  trend  of  the  decisions  is  to  the  effect  that  all  cars,  whether  individual 
cars  or  owned  by  the  railroad  company,  or  assigsed  by  other  railroad  companies 
for  fuel,  shall  be  treated  as  an  available  car  equipment  as  a  whole,  distributable 
pro  rata  to  shippers  desiring  their  use  along  the  line,  upon  a  basis  giving  each 
equal  facilities  with  the  other.^^  The  same  considerations  apply  to  coal  pur- 
chased by  any  buyer  for  its  own  use  to  be  delivered  into  its  own  cars  at  the  mine, 
and  which  does  not  become  a  subject  of  interstate  commerce.^''' 

92.  Cars  sold  by  mining  company  to  Co.,  154  Fed.  497,  quoted  in  Pitcairn  Coal 
carrier. — United  States  v.  Norfolk,  etc.,  Co.  v.  Baltimore,  etc.,  R.  Co.,  165  Fed. 
R.    Co.,   109   Fed.   831.  113. 

93.  Cars  to  be  charged  regardless  of  The  practice  of  a  railroad  company  in 
ownership.  —  This  question  has  been  distributing  coal  cars  for  use  between 
passed  upon  by  the  Interstate  Commerce  mine  operators  on,  its  line  in  times  of 
Commission  in  the  case  of  Railroad  Com-  shortage  of  cars  not  to  charge  against  a 
missioner  v.  Hocking  Valley  R.  Co.,  12  mine  as  a  part  of  its  quota  cars  of  other 
Interst.  Com.  Rep.  398.  Pitcairn  Coal  railroad  companies  who  had  bought  coal 
Co.  V.  Baltimore,  etc.,  R.  Co.,  165  Fed.  for  fuel  from  such  mine  and  sent  the 
113.  same,  when  the  coal  so  sold  is  not  taken 

94.  Pitcairn  Coal  Co.  v.  Baltimore,  etc.,  into  consideration  in  computing  such 
R.  Co.,  165  Fed.  113.  mine's  percentage,  does  not  subject  other 

95.  Fuel  cars. — Decree,  Chicago,  etc.,  mine  operators  to  an  undue  or  unreason- 
R.  Co.  V.  Interstate  Commerce  Comm.,  able  prejudice  or  disadvantage  in  viola- 
173  Fed.  930,  reversed  in  Interstate  Com-  tion  of  §  3  of  the  interstate  commerce 
merce  Comm.  v.  Illinois,  etc.,  R.  Co.,  215  act  of  February  4,  1887  (24  Stat.  380,  c. 
U.  S.  452,  54  L.  Ed.  280,  30  S.  Ct.  155;  104  [U.  S.  Comp.  St.  1901,  p.  3155]). 
Interstate  Commerce  Comm.  v.  Chicago,  Pitcairn  Coal  Co.  v.  Baltimore,  etc.,  R. 
etc.,  R.   Co.,  215  U.  S.  479,  54  L.  Ed.  291,  Co.,   154  Fed.   108. 

30  S.  Ct.  163.  97.  Pitcairn  Coal  Co.  v.  Baltimore,  etc., 

96.  Logan  Coal  Co.  v.  Pennsylvania  R.      R.  Co.,  154  Fed.  108. 
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Charged  to  Mining  Company. — An  order  of  the  interstate  commerce  com- 
mission commanding  a  railway  company  to  desist  from  its  practice  not  to  take 
into  account  the  company's  fuel  cars  in  the  daily  distribution  of  coal  cars  in 
times  of  car  shortage  to  the  bituminous  coal  mines  on  its  line,  and  requiring  it  for 
a  future  period  of  two  years  to  count  such  cars  against  the  share  of  the  mine 
receiving  them,  is  within  the  authority  delegated  by  Act  June  29,  1906,  upon 
complaint  duly  made,  to  declare  a  rate  of  practice  affecting  rates  illegal,  and 
to  determine  and  prescribe  for  a  term  not  exceeding  two  years  what  will  be  a 
just  and  reasonable  rate,  and  what  regulation  or  practice  in  respect  to  transpor- 
tation is  just,  fair,  and  reasonable  thereafter  to  be  followed.^^ 

Freedom  of  Contract  Not  Destroyed. — Requiring  a  railway  company  in 
making  its  daily  distribution  of  coal  cars  in  times  of  car  shortage  to  the  bitu- 
minous coal  mines  on  its  line  to  desist  from  it  practice  not  to  count  the  company's 
fuel  cars  against  the  share  of  the  mine  receiving  them  can  not  be  said  to  destroy 
the  freedom  of  contract,  on  the  theory  that  any  discriminations  or  preferences 
resulting  from  such  practice  arose  from  the  fact  that  the  railway  company  chose 
to  purchase  coal  for  its  fuel  supply  from  a  particular  mine  or  mines. ^^ 

§  4027.  Cars  Used  in  Intrastate  Commerce  Only. — A  railroad  cornpany 
engaged  in  interstate  commerce  in  making  distribution  of  cars  between  coal  min^ 
ing  companies  engaged  in  such  commerce  where  there  is  a  shortage  has  no  legal 
right  under  Interstate  Commerce  Act  to  ^eave  out  of  consideration  private  or  for- 
eign cars  usd  by  such  a  company,  although  only  in  intrastate  commerce,  and 
make  the  allotment  with  reference  to  its  own  cars  alone  by  which  such  company 
is  given  a  preference  or  advantage  over  its  competitors  in  interstate  commerce.^ 

§§  4028-4033.  Determining  Mining  Company's  Share  of  Cars — 
§  4028. — In  General. — The  distribution  should  be  based  on  a  disinterested  and 
intelligent  examination  by  experts  of  the  different  mines,  and  upon  a  considera- 
tion of  all  the  factors  which  go  to  make  up  their  capacity,  both  actual  and  poten- 
tial, the  most  important  being  the  number  of  workings  and  their  capacity  for  pro- 
duction, the  equipment  in  use  for  handling  and  loading  the  product  being  second- 
ary, because  it  may  be  readily  and  quickly  increased  if  necessary  to  meet  the 
requirements.^  Judge  Goff,  in  a  very  able  and  exhaustive  opinion  on  this  sub- 
ject, in  discussing  the  proper  rule  to  be  observed  in  working  out  the  most  desir- 
able basis  for  securing  a  fair,  distribution  of  railroad  cars  to  the  mine  owners, 
says :  "I  am  of  the  opinion  that  in  reaching  a  proper  basis  for  the  distribution 
of  railroad  cars  it  is  necessary  that  an  impartial  and  intelligent  study  of  the  ca- 
pacity of  the  different  mines  be  made  by  competent  and  disinterested  experts, 
whose  duty  is  should  be  to  carefully  examine  into  the  different  elements  that  are 
essentially  factors  in  the  finding  of  the  daily  output  of  the  respective  mines  which 
are  to  share  in  the  allotment.  Among  the  matters  to  be  investigated  are  the  fol- 
lowing: The  working  places,  the  number  of  mine  cars  and  their  capacity,  the 
switch  and  tipple  efficiency,  the  number  and  character  of  the  mining  machines 
in  use,  the  hauling  system  and  the  power  used,  the  number  of  miners  and  other 
employees,  the  mine  openings,  and  the  miners'  houses.  No  one  of  these  various 
and  essential  elements  can  safely  be  said  to  be  absolutely  controlling,  though  likely 

98.  Charged  to  mining  company. — De-  v.  Illinois,  etc.,  R.  Co.,  315  U.  S.  453,  54 
cree,  Ciiicago,  etc.,  R.  Co.  v.  Interstate  L.  Ed.  380,  30  S.  Ct.  155;  Interstate  Com- 
Commerce  Comm.,  173  Fed.  930,  reversed  merce  Comm.  v.  Chicago,  etc.,  R.  Co., 
in  Interstate  Commerce  Comm.  v.  Illi-  215  U.  S.  479,  54  L.  Ed.  391,  30  S.  Ct. 
nois,    etc.,    R.    Co.,    315    U.    S.    452,    54    L.  163. 

Ed.   280,   30   S.   Ct.    155;    Interstate   Com-  1.    Cars    used    in    intrastate    commerce 

merce    Comm.    v.    Chicago,    etc.,    R.    Co.,  only. — Majestic   Coal,   etc.,  Co.  v.   Illinois 

215  U.  S.  479,  54  E.  Ed.  391,  30  S.  Ct.  163.  Cent.  R.  Co.,  163  Fed.  810. 

99.  Freedom  of  contract  not  destroyed.  '  2.  Determining  mining  company's  share 
. — Decree,  Chicago,  etc.,  R.  Co.  v.  Inter-  of  cars. — United  States  v.  West  Virginia 
state  Commerce  Comm.,  178  Fed.  930,  Northern  R.  Co.,  135  Fed.  353,  affirmed 
reversed   in   Interstate   Commerce   Comm.  in  134-  Fed.   198,  67  C.  C.  A.  330. 
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the  most  important  of  them  alf  are  the  real  working  places,  the  available  points 
at  which  coal  can  be  profitably  mined.  At  each  true  working  place  a  certain 
quantity  of  coal,  to  be  determined  by  the  thickness  of  the  seam  and  conditions 
peculiar  to  the  different  coal  fields,  can  be  excavated  and  removed  during  stated 
periods  of  time;  and  so  it  follows  that,  if  other  essentials  are  adequate,  the  daily 
output  of  a  mine  can  be  computed  by  the  number  of  its  available  working 
places."  ^ 

§§  4029-4033.  Facts  Considered— §  4029.  Agreement  of  Parties.— 

In  determining  as  to  whether  there  has  been  an  undue  and  unreasonable  prefer- 
ence in  any  particular  instance,  the  sole  question  to  be  considered  is  as  to  whether 
all  the  cars  hauled  over  the  carrier's  lines  have  been  prorated  so  as  to  give  each 
and  every  shipper  on  its  lines  his  proportionate  share  of  facilities  to  which  he  is 
entitled  on  the  basis  agreed  upon  as  the  means  by  which  there  should  be  a  fair  and 
equal  distribution  of  such  car  service.* 

§  4030.  Rule  of  Carrier. — Where  a  railroad  has  adopted  a  system  of  dis- 
tribution of  cars  in  violation  of  the  Interstate  Commerce  Act,  leaving  out  of  con- 
sideration private  cars,  the  court  may  leave  them  out  of  consideration  in  an  action 
by  a  shipper  for  departure  from  the  system  of  distribution  resulting  in  discrim- 
ination. ^ 

§  4031.  Capacity  and  Output  of  Mine. — In  the  distribution  of  cars  by  a 
railroad  company  between  operators  of  coal  mines  on  its  line  in  times  of  shortage, 
the  percentage  of  cars  to  which  each  mine  is  entitled  should  be  determined  solely 
by  the  physical  capacity  of  the  mine  to  furnish  coal  for  shipment ;  and  a  rule  of 
distribution  by  which  such  capacity  is  taken  as  one,  while  the  amount  of  ship- 
ments for  the  preceding  two  years  is  taken  as  two,  the  sum  of  the  rated  capacity 
and  such  shipments  being  divided  by  three  to  determine  the  basis  of  distribution, 
is  unfair  and  inequitable  to  new  mines,  and  results  in  giving  an  undue  preference 
or  advantage  to  old  mines,  in  violation  of  the  interstate  commerce  law.^ 

Present  Output. — Where,  in  a  mandamus  proceeding  against  a  carrier  to 
prevent  discrimination  in  the  distribution  of  cars  among  certain  coal  companies, 
it  was  admitted  that  the  carrier  owned  no  coal  cars,  but  obtained  them  from 
another -railroad,  and  allotted  cars  to  the  several  mining  districts  according  to  a 
specified  rating,  the  court  had  power  to  fix  the  percentage  of  cars  which  the 
carrier  should  distribute  to  .relator  in  proportion  to  the  present  output  of  rela- 
tor's mine,  there  being  nothing  to  indicate  any  threatened  or  probable  change  in 
such  output.'^ 

Allotment  to  New  Mines. — The  method  adopted  by  a  railroad  company  for 
fixing  the  percentage  of  cars  to  which  the  several  coal  mines  on  its  line  in  a  cer- 
tain district  were  entitled  in  distributing  cars  between  them  in  times  of  shortage, 
by  taking  the  actual  shipments  made  from  each  mine  during  the  season  when 
there  was  a  full  supply  of  cars  and  also  the  possible  'output  of  such  mine  and 
making  an  average,  counting  the  former  as  two  units  and  the  latter  as 
one,  is  not  discriminative  as  against  the  newer  mines. ^  In  such  a  distribution 
the  allotment  of  an  arbitrary  number  of  cars  for  development  to  new  mines 
which  have  had  no  opportunity  to  establish  a  percentage  within  reasonable  limits 
is   lawful.^ 

3.  United  States  v.  West  Virginia  cairn  Coal  Co.  v.  Baltimore,  etc.,  R.  Co., 
Northern  R.   Co.,  135   Fed.  252,  quoted  in       3  65    Fed.   113. 

Pitcairn    Coal    Co.   v.  Baltimore,    etc.,    R.  7.     Present     output.  —  West     Virginia 

Co.,   165   Fed.   113.  Northern    R.    Co.    v.    United    States,    134 

4.  Facts  considered.— Pitcairn  Coal  Co.       Fed.   198,  67   C.   C.  A.  220. 

V.  Baltimore,  etc.,  R.  Co.,  165  Fed.  113.  8.    Allotment   to    new    mines. — Pitcairn 

5.  Rule  of  carrier. — Puritan  Coal  Min.  Coal  Co.  v.  Baltimore,  etc.,  R.  Co.,  154 
Co.  V.   Pennsylvania  R.   Co.,   237  Pa.  430,       Fed.  108. 

85   Atl.   426.  9.  Pitcairn   Coal  Co.  v.  Baltimore,   etc., 

6.  Capacity   and   output   of   mine. — Pit-      R.   Co.,   154  Fed.   108. 
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§  4032.  Unftilfilled  Contract  of  Mining  Ctompany. — ^The  contention  that 
a  mining  company  has  large  contracts,  and  therefore  it  must  have  a  preference  in 
cars  by  which  it  might  keep  its  contracts,  is  untenable.^" 

§  4033.  Prompt  Return  of  Cars  by  Mining  Company. — A  rule  of  a  rail- 
road company  under  which  any  coal  mine  operator  on  its  line  using  its  terminal 
tracks  at  the  seacoast  and  there  unloading  its  cars  within  five  days  on  an  average 
during  any  month  is  given  as  a  premium  a  fifty  per  cent  larger  allotment  of  cars 
during  the  next  month  is  an  attempted  evasion  of  the  provisions  of  the  Interstate 
Commerce  Act  requiring  a  fair  and  impartial  distribution  of  cars  between  shippers, 
and  gives  an  undue  preference  or  advantage  to  shippers  so  favored,  in  violation 
of  such  act.^^i  "Relator  insists  that  the  court  below  erred  in  its  ruling  in  relation 
to  what  is  known  as  the  'Curtis  Bay  premium.'  The  defendant  says  that  to 
encourage  a  prompt  discharge  and  return  of  coal  cars,  and  also  the  use  of  its  own 
tracks  at  Curtis  Bay,  the  terminal  of  the  railroad,  at  Baltimore,  it  put  in  force 
a  rule  by  which  all  shippers  or  consignors  who  during  the  month  average  not 
more  than  five  days'  detention  of  the  cars  assigned  to  them  were  granted  a 
premium  of  fifty  per  cent  additional  to  their  car  supply  for  the  next  month.  It 
is  also  insisted  that  this  opportunity  is  open  to  all  shippers  who  consign  coal  to 
Baltimore  for  water  transportation.  It  is  insisted  by  the  relator  that,  if  the  road 
desires  to  bring  about  a  quick  unloading  and  return  of  cars,  it  should  do  so  by  a 
penalty  in  the  nature  of  demurrage  for  delay  and  that  to  attempt  to  secure 
promptness  by  offering  a  premium  is  in  violation  of  the  spirit  of  the  act.  The 
method  adopted  by  the  railroad  company  in  this  respect  seems  to  us  to  be  still 
another  means  by  which  the  carrier  is  enabled  to  evade  the  requirements  of  the 
act.  By  this  system  it  is  possible  for  certain  favored  companies  to  secure  a  large 
number  of  cars  in  excess  of  the  amount  to  which  they  would  be  entitled  under 
a  fair  and  equal  distribution  of  the  same,  while,  on  the  other  hand,  the  carrier 
could  adopt  a  plan  by  which  those  who  are  not  prompt  in  making  deliveries  at 
that  point  could  be  made  to  pay  penalties  by  demurrage  without  affecting  the 
car  supply  one  way  or  the  other,  and  thus,  without  inconvenience  to  the  carrier, 
place  all  shippers  on  equality.  That  this  system  by  which  premiums  are  given 
to  those  who  are  prompt  in  making  delivery  at  Curtis  Bay  can  be  used  so  as  to 
give  certain  shippers  an  undue  and  unreasonable  preference  over  those  who  are 
less  fortunate  is  apparent,  and  we  think  constitutes  a  violation  of  the  provisions 
of  the  act."  12 

§  4034.  Between  Mining  Companies  on  Main  and  Branch  Lines. — Un- 
der Interstate  Commerce  Act,  which  requires  railroad  companies  to  furnish  cars 
to  shippers  on  collateral  branch  lines  "without  discrimination  in  favor  of  or 
against  any  such  shipper,"  shippers  on  the  main  line  of  a  road  and  those  on  a 
collateral  branch  line  are  entitled  to  precisely  the  same  treatment  in  the  distribu- 
tion of  cars.i^ 

§  4035.  Between  Warehousemen. — A  railroad  having  permitted  the  erec- 
tion of  grain  warehouses  along  its  right  of  way  in  which  grain  was  stored  for 

10.  Unfulfilled  contract  of  mining  com-  having  been  adopted  instead  of  the  im- 
pany. — Pitcairn  Coal  Co.  v.  Baltimore,  position  of  a  demurrage  charge  to  en- 
etc,  R.   Co.,   165   Fed.  113.  courage   prompt   return   of   cars,   and   en- 

11.  Prompt  return  of  cars  by  mining  large  the  available  supply  for  use,  and 
company. — Pitcairn  Coal  Co.  v.  Balti-  being  open  to  all  alike.  Pitcairn  Coal 
more,  etc.,   R.  Co.,  165  Fed.  113.  Co.    v.    Baltimore,  .£tc.,    R.    Co.,    154   Fed. 

But    it    had    been    held    in    the    circuit  108. 

court  that  the   statute  is  not  violated  by  12.  Pitcairn  Coal  Co.  v.  Baltimore,  etc., 

the  allowance  by  the  railroad  company  of  R.  Co.,  165  Fed.  113. 

an    extra    percentage    of    cars    to    an    op-  13.  Between  mining  companies  on  main 

erator  which  during  the  preceding  month  and   branch   lines. — Pitcairn    Coal    Co.    v. 

has  unloaded  and  returned  its  cars  within  Baltimore,  etc.,  R.   Co.,  165  Fed.  113. 
a     certain     average     time;     such     practice 
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producers  and  owners  for  hire  as  well  as  grain  purchased  and  owned  by  the 
warehousemen  promulgated  a  rule  requiring  all  orders  for  cars  for  the  shipment 
of  grain  from  such  warehouses  to  be  made  by  the  warehousemen.  The  rule 
operated  to  the  prejudice  of  private  storers  of  grain  through  the  use  of  cars  or- 
dered by  the  warehousemen  for  the  shipment  of  their  own  grain  before  cars  could 
be  obtained  for  the  shipment  of  grain  in  the  warehouse  owned  by  stores,  and 
by  the  appropriation  of  cars  intended  for  storers  by  the  warehousemen.  The 
railroad  company,  under  its  duty  to  see  that  no  discrimination  was  practiced, 
was  bound  either  to  change  the  rule,  or  to  see  that  it  was  not  permitted  to  operate 
in  favor  of  one  shipper  and  against  another.^* 

Warehouseman  as  Agent  of  Carrier. — Where  a  railroad  having  permitted 
the  erection  of  grain  elevators  along  its  right  of  way  for  the  storage  of  grain  by 
producers  and  other  owners,  pending  shipments,  promulgated  a  rule  requiring  all 
orders  for  cars  to  be  used  in  the  shipment  of  grain  for  such  warehouses  to  come 
through  the  warehousemen,  a  warehouseman  in  ordering  cars  for  a  storer  of 
grain  pursuant  to  such  rule  is  the  agent  of  the  railroad  company  for  that  purpose, 
and  not  the  agent  of  the  storer,  so  that  the  railroad  company  is  liable  for  the 
warehouseman's  negligent  or  unfaithful  performance  of  such  duty.^^ 

§  4036.  In  Acceptance  and  Delivery  of  Freight. — Place  of  Loading 
Live  Stock. — A  railroad  company  may  designate  as  its  loading  place  for  live 
stock  the  stockyards  of  a  private  corporation,  and  may  refuse  to  deliver  or  re- 
ceive live  stock  to  or  from  other  stockyards,  whether  they  be  public  or  private. ^"^ 

Delivery  to  Carrier's  Own  Stockyards. — Where  two  stockyards  are  situ- 
ated at  substantially  the  same  point  as  depots  for  live  stock  having  the  same  gen- 
eral destination,  but  one  is  located  on  and  maintained  by  the  defendant  railroad 
company  while  the  other  is  located  on  the  line  of  another  railroad,  that  there  is 
nothing  in  the  Interstate  Commerce  Act,  which  requires  the  defendant  company 
to  accept  live  stock  billed  from  foreign  states  to  the  yards  on  the  other  railroad 
rather  than  to  its  own  yards  located  on  its  line,  even  though  there  is  a  connection 
between  the  two  roads. ^'^  Unless  a  preference  of  its  own  depot  to  that  of  an- 
other road  is  forbidden,  the  defendant  is  not  within  the  act  of  congress.  Suppose 
that  the  other  station  and  the  defendant's  station  were  side  by  side,  and  that  their 
tracks  were  connected  within  or  just  outside  the  limits  of  the  station  grounds.  It 
could  not  be  said  that  the  defendant  was  giving  an  undue  or  unreasonable  prefer- 
ence to  itself  or  subjecting  its  neighbor  to  an  undue  or  unreasonable  disadvantage 
if  it  insisted  on  delivering  live  stock  which  it  had  carried  to  the  end  of  the  transit 
at  its  own  yard.^^ 

Facilities  for  Unloading. — If  the  live  stock  are  to  be  unloaded,  the  defend- 

14.  Between  warehousemen.  —  North-  statute  two  railroad  companies  might  be 
western  Warehouse  Co.  v.  Oregon  R.,  required  to  make  track  connections.  So 
etc.,  Co.,  159  Fed.  975.  much  of  the  statute  as  undertook  to  reg- 
is. Warehouseman  as  agent  of  carrier.  "'ate  rates  was  not  passed  upon.  See 
— Northwestern  Warehouse  Co.  v.  Ore-  Minneapohs,  etc.,  R.  Co.  v.  Minnesota, 
gon  R.,  etc.,  Co.,  159  Fed.  975.  186  U.  S.  257,  46  L.  Ed.  1151,  33  S.  Ct. 
'  16.  In  acceptance  and  delivery  of  f^^'  ^V'^  ■'  "°  ^ct  of  congress  that  at- 
freight-Northwestern  Warehouse  Co.  v.  l';"'^^^\i°^'J\u  /  ^°^^'  '°  ,-u' 
Oregon  R.,  etc.,  Co.,  159  Fed.  975,  citing  f^^'J.  '^0"t>-f  ts  to  be  made  in  a  case  like 
X  ?  1  Ci  1  J  r<  T  •  -11  t.„  ihis.  Central  Stockyards  Co.  v.  Louis- 
Central  Stockyards  Co.  ^.  Louisville    etc  ^^^^^              ^     ^        ^^   ^     5_    ^^^  ^^^ 

S'   Ct     339  ^'^-   ^^^'   ^*   ^-    *^*-   ^^^' 

;  .  18.  These  views  are  sanctioned  by  what 

17.    Delivery    to    earner's    own    stock-  ^as  said  in  Covington  Stockyards  Co.  v. 

yards.— Central   Stockyards   Co.  v.   Louis-  Keith,   139  U.   S.   128,   35  L.   Ed.  73,   11  S. 

ville,    etc.,    R     Co.,    193   U.    S.    568,    48    L.  Ct.     461.      The     fact    that    the     plaintiff's 

Ed.   565,   34  S.   Ct.  339.  Stockyards    are    public    does    not    change 

"All    that    was    decided    in    Wisconsin,  the     case.       Central     Stockyards     Co.     v. 

etc..   Railroad  v.  Jacobson,   179  U.  S.   287,  Louisville,  etc.,   R.   Co.,   192  U.   S.   568,   48 

45   L.   Ed.   194,   31   S.   Ct.   115,   was   that  by  L.    Ed.    565,   24   S.    Ct.   339. 
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ant  has  the  right  to  unload  them  where  its  appliances  for  unloading  are,  and  can 
not  be  required  to  establish  other  appliances  near  by.^^ 

Where  Cattle  to  Remain  in  Cars. — If  the  live  stock  are  to  remain  in  the  de- 
fendant's cars  it  can  not  be  required  to  hand  those  cars  over  to  another  railroad 
without  a  contract,  and  the  courts  have  no  authority  to  dictate  a  contract  to  the 
defendant  or  to  require  it  to  make  one.^^ 

§  4037.  In  Taking  on  and  Letting  Off  Passengers. — Refusal  by  a  rail- 
road company  to  stop  its  train  to  let  off  a  passenger  who  purchased  a  ticket  at  a 
point  on  its  own  road,  outside  the  state,  at  a  station  at  which  it  stopped  its  trains 
to  let  off  passengers  who  purchased  tickets  over  other  roads  at  points  outside  the 
state,  is  a  violation  of  Interstate  Commerce  Act.^^ 

§  4038.  In  Manner  of  Shipment. — The  provision  of  the  Interstate  Com- 
merce Act,  making  it  unlawful  for  any  common  carrier  to  give  any  undue  or  un- 
reasonable preference  to  any  person,  company,  or  locality,  or  particular  descrip- 
tion of  traffic,  and  providing  that  such  carriers  shall  afford  all  reasonable,  proper, 
and  equal  facilities  for  the  interchange  of  traffic  between  their  respective  lines, 
and  for  receiving,  forwarding,  and  delivering  passengers  and  property  to  and 
from  their  several  lines  and  those  connecting  therewith,  and  shall  not  discrimi- 
nate in  their  i-ates  and  charges  between  such  connecting  lines,  but  this  shall  not 
be  construed  as  requiring  any  such  common  carrier  to  give  the  use  of  its  tracks  or 
terminal  facilities  to  another  carrier  engaged  in  like  business,  does  not  require  a 
railroad  company  to  receive  freight  in  the  cars  in  which  it  is  tendered  by  a  con- 
necting line,  and  transport  it  in  such  cars,  paying  car  mileage  therefor,  when  it 
has  cars  of  its  own  available,  and  the  freight  would  not  be  injured  by  transfer.^^ 

§  4039.  In  Time  of  Transportation. — An  undue  and  unreasonable  prefer- 
ence is  accorded  a  shipper  by  an  agreement  to  expedite  a  shipment  of  horses  so  as 
to  reach  a  connecting  carrier  in  time  to  be  carried  by  a  special  fast  train;  the 
shipper  being  charged  the  regular  rates,  which  make  no  provision  for  such  special 
service. 2^  But  the  action  of  a  railroad  passenger  agent  in  guarantying  that  a 
theater  troupe,  to  whom  he  sells  a  party-rate  ticket,  shall  arrive  at  their  destina- 
tion at  a  given  time,  is  not  the  giving  of  an  undue  or  unreasonable  preference  or 
advantage,  within  the  meaning  of  the  interstate  commerce  law  (24  Stat.  380,  § 
3). 2^ 

Switching  Service. — Where  an  interstate  carrier  established  a  rate  for  spe- 
cial switching  service,  which  was  for  particular  services  rendered  individual  ship- 
pers or  consignees,  an  agreement  that  perishable  shipments  should  be  expedited 
by  quicker  switching  service  was  not  a  discrimination. ^^ 

19.  Facilities  for  imloading. — Coving-  23.  In  time  of  transportation. — Act  Feb. 
ton  Stockyards  Co.  v.  Keith,  139  U.  S.  4,  1887,  §§  3,  6,  and  Act  Feb.  19,  1903; 
128.  35  L.  Ed.  73,  11  S.  Ct.  461;  Central  Chicago,  etc.,  R.  Co.  v.  Kirby,  32  S.  Ct. 
Stockyards  Co.  v.  Louisville,  etc.,  R.  Co.,  648,  225  U.  S.  155,  56  L.  Ed.  1033,  Ann. 
192  U.  S.  568,  48  L.  Ed.  565,  24  S.  Ct.  339.  Cas.    1914A,    501,    reversing   judgment,    90 

20.  Where   cattle  to   remain  in   cars.—      N.  E.  252,  242  III.  418. 

Central  Stockyards  Co.  v.  Louisville,  etc..  For   a   common   carrier   engaged   in   in- 

R.   Co.,   192  U.   S.   568,  48   L.    Ed.   565,   24  terstate   commerce   to   agree   with   a   par- 

S.   Ct.  339;  Atchison,  etc.,  R.  Co.  v.  Den-  ticular   shipper   to   expedite   the   shipment 

ver,    etc.,    R.    Co.,    110    U.    S.    667,    28    L.  at  regular   rates,   even  where  no  rate  has 

Ed.  291,  4   S.   Ct.   185.  been  established  for  special  expedition,  is 

21.  In  taking  on  cind  letting  off  passen-  a   discrimination,   violative   of   Act   Cong. 
gers. — Gulf,   etc.,    R.    Co.   v.    Moore    (Tex.  Feb.    19,    1903.      Johnson    v.    New    York, 
Civ.    App.),    80    S.    W.   426,   judgment    re-  etc..  Railroad   (Me.),   88   Atl.  988. 
versed  83   S.  W.   362,  98  Tex.   302,   4  Am.  24.  Foster  v.  Cleveland,  etc.,  R.  Co.,  56 
&  Eng.  Ann.   Cas.  770.  Fed.   434. 

22.  In    manner    of    shipment. — Oregon,  25.  Switching  service. — Johnson  v.  New 
etc.,   R.    Co.   V.   Northern   Pac.    R.   Co.,   51       York,  etc.,  Railroad   (Me.),  88  Atl.  988. 
Fed.   465. 
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§  4040.  In  Reshipping  Privileges.' — The  granting  by  the  railroad  com- 
panies operating  lines  of  railroad  from  Mississippi  and  Ohio  River  points  to 
Nashville,  and  beyond,  of  the  privilege  of  unloading  grain,  grain  products,  and 
hay  shipped  from  or  through  such  river  points  at  Nashville  and  reshipping  the 
same  for  more  distajit  points  to  the  southeast,  within  six  months  at  through 
rates,  which  rule  has  been  in  force  for  forty  years,  held,  on  the  undisputed  facts, 
to  have  been  due  to,  and  justified  by,  competition  by  water  transportation  on  the 
Cumberland  River  from  the  Ohio  and  not  to  constitute  an  undue  and  unreason- 
able preference  and  advantage  or  an  undue  and  unreasonable  prejudice  and  dis- 
advantage as  between  Nashville  and  points  in  Georgia,  in  violation  of  Interstate 
Commerce  Act.^^ 

§  4041.  In  Allowances  to  Shipper. — The  provision  of  the  Interstate  Com- 
merce Act  that,  if  the  owner  of  property  transported  shall  render  services  con- 
nected with  the  transportation  or  furnish  any  instrumentality  used  therein,  a  just 
and  reasonable  allowance  may  be  made  therefor,  and  giving  the  interstate  com- 
merce commission  power  to  determine  and  fix  such  allowance,^''  applies  only  to 
allowances  provided  for  by  the  schedules  published  by  the  carriei>  and  applicable 
to  all  shippers  similarly  circumstanced,  and  such  provision  is  not  available  as  a 
defense  to  a  carrier  when  sued  for  discrimination  by  making  a  secret  allowance 
to  a  favored  shipper. ^^ 

§§  4042-4044.  Reniedies— §  4042.  Burden  of  Proof.— When  it  is 
shown  that  the  carrier  has  not  supplied  the  facilities  demanded,  the  burden  is 
upon  the  defendant,  in  order  to  exonerate  itself  from  such  charge  of  undue  pref- 
erence, to  show  that  it  is  prorating  its  cars  fairly  and  equally  among  all  the  oper- 
ators who  are  similarly  situated  and  engaged  in  transporting  freight  over  its 
lines. 28 

§  4043.  Mandamus. — Parties. — Where,  on  an  application  for  mandamus 
against  a  carrier  to  prevent  discrimination  in  the  furnishing  of- cars  to  relator  and 
two  certain  other  coal  companies,  the  petition  alleged  and  the  return  admitted 
that  the  president  of  the  railroad  company  was  himself  one  of,  and  also  largely 
interested  in  another  of,  the  coal  companies  other  than  relator,  and  was,  in  ef- 
fect, in  control  of  the  railroad  company,  and  that  what  was  done  by  such  com- 
pany was  done  through  the  president,  he  was  a  proper  party  to  the  proceedings. ^'^ 
Though  the  mandate  was  addressed  to  the  railroad  company  and  to  its  president, 
and  each  of  them  according  to  their  several  and  respective  powers,  the  judgment 
for  costs  went  against  the  carrier  alone,  such  judgment  was  not  joint,  but  should 
be  taken  distributively,  as  affecting  the  president  only  according  to  his  powers. ^^ 

Amendment  of  Writ. — Where  an  alternative  mandamus  against  a  carrier 
commanded  it  to  fur-nish  relator,  for  the  transportation  of  its  coal,  without  dis- 
crimination, at  least  a  certain  per  centum  of  the  total  car  supply  to  be  distributed 
by  the  carrier  at  the  time  the  writ  was  served,  or  to  show  cause  to  the  contrary, 
the  court's  power  to  issue  the  writ  being  statutory,  was  not  within  the  strict  rule 
of  the  common  law  with  respect  to  amendments,  so  that,  on  the  court's  announ- 
ing  its  conclusion  that  relator  was  only  entitled  to  a  less  per  centum  of  the  car 

26.  In  reshipping  privileges. — Louisville,  28.  Langdon  v.  Pennsylvania  R.  Co., 
etc.,  R.  Co.  V.  United  States,  197  Fed.  58.       194   Fed.  486. 

27.  In  allowances  to  shipper. — (Act  29.  Remedies. — Pitcairn  Coal  Co.  v. 
Feb.  4,  1887,  c.  104,  §  15,  34  Stat.  384   [U.       Baltimore,   etc.,   R.   Co.,   165   Fed.  113. 

S.  Comp.  St.  1901,  p.  3165]),  as  amended  30.  Mandamus. — West  Virginia  North- 
by  Act  June  29,  1906,  c.  3591,  §  4,  34  ern  R.  Co.  v.  United  States,  134  Fed.  198, 
Stat.  590   (U.  S.   Comp.  St.  Supp.  1909,  p.  67   C.   C.  A.   320. 

1158) ;    Langdon   v.   Pennsylvania   R.    Co.,  31.  West   Virginia   Northern   R.    Co.   v. 

194   Fed.   486.     See   post,   "Allowance   for  United  States,   134  Fed.   198,   67   C.   C.  A. 

Service  of  Shipper,"   §§  4120-4124.  330. 
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supply,  the  court  was  authorized  to  permit  relator  to  amend  the  alternative  writ 
to  conform  to  the  facts  as  found.^^ 

§  4044.  Summary  Remedy. — In  the  absence  of  legislation  providing  the 
means  by  which  summary  relief  could  be  afforded  the  shipper,  it  would  be  an 
easy  matter  for  the  common  carrier,  by  favoritism,  to  build  up  one  class  of  ship- 
pers and  at  the  same  time  utterly  destroy  the  business  of  another  class  similarly 
situated,  and  it  was  to  prevent  this  kind  of  discrimination  that  the  original  act^* 
and  the  acts  amendatory  .and  supplemental  thereto  were  passed.^* 

§  4045.  Combinations  and  Monopolies. — The  seventh  section  of  the  In- 
terstate Commerce  Act  provides  that  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provision  of  the  act  to  enter  into  any  combination,  contract,  or 
agreement,  expressed  or  implied,  to  prevent  by  change  of  time  schedule,  carriage 
in  different  cars,  or  by  other  means  or  devices,  the  carriage  of  freights  from  be- 
ing continuous  from  the  place  of  shipment  to  the  place  of  destination;  and  no 
break  of  bulk,  stoppage,  or  interruption  made  by  such  common  carrier  shall  pre- 
vent the  carriage  of  freights  from  being,  and  being  treated,  as  one  continuous  car- 
riage from  the  place  of  shipment  to  the  place  of  destination,  unless  such  break, 
stoppage,  or  interruption  was  made  in  good  faith  for  some  necessary  purpose, 
and  without  any  intent  to  avoid  or  unnecessarily  interrupt  such  continuous  car- 
riage or  to  evade  any  of  the  provisions  of  the  act.^^  A  contract  for  the  carriage 
of  stock  provided  that  the  stock  should  be  unloaded  at  an  intermediate  point,  and 
the  shipper  had  a  contract  with  live  stock  dealers  at  this  intermediate  point  to  sell 
the  stock  there  and  substitute  other  stock  in  the  same  cars  for  transportation  to 
the  point  of  destination ;  the  original  shipper  receiving  compensation  for  the  use 
of  his  cars.  As  the  railroad  company  was  not  a  party  to  this  agreement,  it  did 
not,  even  if  in  violation  of  the  Interstate  Commerce  Act,  render  the  railroad's  con- 
tract for  the  carriage  of  the  stock  invalid.^^ 

Establishing  Through  Routes. — It  is  no  violation  of  said  section  for  a  rail- 
road company  to  enter  into  contracts  with  other  companies  for  the  establishment 
of  through  routes,  and  through  rates,  for  the  continuous  carriage  of  interstate 
traffics'^ 

Charging  Unlawful  Rates. — In  an  action  for  injuries  to  complainant's  prop- 
erty and  business  by  an  alleged  combination  and  conspiracy  between  interstate 
railroads  controlling  the  shipment  of  anthracite  coal,  an  allega%on  that  plaintiffs' 
loss  resulted  from  their  being  obliged  to  pay  "unlawful  rates''  for  the  transporta- 
tion of  coal  due  to  such  combination  and  conspiracy  was  not  effective  to  allege 
that  the  rates  charged  had  been  declared  unlawful  by  the  Interstate  Commerce 
Commission. ^^ 

Ownership  of  Lumber  Mill  by  Railroad. — Common  ownership  or  control  of 
a  lumber  mill  and  a  railroad  which  is  an  interstate  carrier  can  not  be  prohibited 

32.  Amendment  of  writ. — West  Virginia  contrary  to  his  authority  and  in  viola- 
Northern  R.  Co.  V.  United  States,  134  tion  of  his  duty  to  this  defendant,  but 
Fed.   198,   67    C.   C.  A.   330.  was  also  in  violation  of  law  and,  particu- 

33.  Summary  remedy. — Act  of  Feb.  4,  larly  in  violation  of  §§  7  and  10  of 
1887,    §    3.  the   Interstate   Commerce   Act    [Act   Feb. 

34.  Act  Mar.  3,  1889,  §  10,  35  Stat.  863,  4,  1887,  c.  104,  §§  7,  9,  34  Stat.  383;  U.  S. 
c.  383,  which  is  now  §  S3  of  Interst.  Comp.  St.  1901,  p.  3159,  3160],  and  also 
Com.  Act;  Pitcairn  Coal  Co.  v.  Balti-  paragraphs  B,  C  and  D  under  said  §  10, 
more,   etc.,   R.   Co.,   165   Fed.   113.  and  therefore  void,  and  can  not  form  the 

35.  Combinations  and  monopolies. — In-  basis  of  plaintiff's  suit  herein."  South- 
terstate  Commerce  Comm.  v.  Brimson,  ern  Kansas  R.  Co.  v.  Cox,  43  Tex.  Civ. 
154    U.    S.    447,    38    L.    Ed.    1047,    13    S.    Ct.  App.    79,    95    S.    W.    1134. 

1135;     United     States    v.    Trans-Missouri  37.   Establishing  through  routes. — Ken- 
Freight   Ass'n,    166   U.    S.   390,   41   L.    Ed.  tucky,  etc.,   Bridge  Co.  v.  Louisville,  etc., 
1007,   17   S.    Ct.   540;   Pennsylvania   R.   Co.  R.  Co.,  37  Fed.  567,  3  L.  R.  A.  389. 
V.  Hughes,  191  U.  S.  477,  48  L,.   Ed.  368,  38.    Charging    unlawful    rates.— Meeker 
34  S.  Ct.  133.  V.   Lehigh  Valley  R.   Co.,   163   Fed.   354. 

36.  "The    said    contract    was    not    only 


3651  INTERSTATE   COMMJJRCE  ACT.  §§    4045-4047 

by  the  interstate  commerce  commission  nor  made  the  basis  of  a  denial  to  the  rail- 
road of  rights  accorded  to  another  road  not  so  owned.^® 

§    4046.    Pooling  Agreements. — See  elsewhere.*" 

§§  4047-4048.  Transportation  of  Goods  Manufactured  by  Carrier — 
§  4047.  In  General. — The  power  of  congress  to  regulate  commerce  can  be 
constitutionally  so  exerted  as  to  compel  a  railroad  company  engaged  in  interstate 
commerce  to  dissociate  itself  in  interest  from  the  commodities  which  it  trans- 
ports in  interstate  commerce,  even  though,  by  existing  state  laws,  the  railroad 
company  may  have  a  lawful  right  of  ownership  or  association  with  the  com- 
modity upon  which  the  regulation  operates.*^  Congress  could  properly  enact,  as 
a  regulation  of  commerce,  so  much  of  the  Act  of  June  29,  1906,  as  forbids  a 
carrier  from  transporting  articles  or  commodities  in  interstate  commerce  when 
they  have  been  manufactured,  mined,  or  produced  by  the  carrier,  or  under  its 
authority,  and,  at  the  time  of  transportation,  such  carrier  has  not,  in  good  faith, 
before  the  act  of  transportation,  dissociated  itself  therefrom,  or  when  the  carrier 
owns  the  article  or  commodity  to  be  transported,  in  whole  or  in  part,  or  when 
the  carrier,  at  the  time  of  transportation,  has  an  interest  therein,  direct  or  indi- 
rect, in  a  legal  or  equitable  sense  although,  by  existing  state  legislation,  such 
carrier  may  have  a  lawful  right  of  ownership  of  or  association  with  the  articles 
or  commodities  upon  which  these  provisions  operate.*^ 

Due  Process  of  Law. — Railway  companies  enjoying  the  right,  under  exist- 
ing state  legislation,  of  ownership  of  or  association  with  the  articles  or  commod- 
ities carried,  are  not  denied  the  due  process  of  law  guaranteed  by  the  constitution 
of  the  United  States,  by  so  much  of  the  provisions  of  the  Act  of  June  29,  1906, 
as'  forbids  a  carrier  from  transporting  articles  or  commodities  in  interstate  com- 
merce when  they  have  been  manufactured,  mined,  or  produced  by  the  carrier  or 
under  its  authority,  and,  at  the  time  of  transportation,  such  carrier  has  not  in 
good  faith,  before  transporting  them,  dissociated  itself  therefrom,  or  when  the 
carrier  owns  the  article  or  commodity,  to  be  transported,  in  whole  or  in  part,  or 
when  the  carrier,  at  the  time  of  transportation,  has  an  interest  therein,  direct  or 
indirect,  in  a  legal  or  equitable  sense.*^ 

Effect  of  Partial  Invalidity  of  Act. — The  possible  invalidity  of  the  clause 
of  the  act  imposing  penalties  for  violations  of  its  provisions  forbidding  railway 
carriers  from  transporting  in  interstate  commerce  commodities  with  which  they 
are  associated,  or  in  which  they  are  interested,  can  not  affect  the  validity  of  these 
provisions,  since  the  penalty  clause  is  wholly  separable  therefrom.** 

Purpose  and  Object  of  Act. — The  dissociation  of  railway  companies  prior 
to  transportation  from  the  articles  or  commodities  transported,  whether  such  as- 
sociation result  from  manufacture,  mining,  production,  or  ownership,  or  interest, 
direct  or  indirect,  is  the  common  purpose  of  the  provisions  of  the  act,  making  it 
unlawful  for  a  railway  carrier  to  transport  in  interstate  commerce  articles  or 
commodities  "manufactured,  mined  or  produced  by  it  or  under  its  authority,  or 
which  it  may  own  in  whole  or  in  part,  or  in  which  it  may  have  any  interest,  di- 

39.  Ownership  of  lumber  mill  by  rail-  Co.,  S13  U.  S.  366,  53  L.  Ed.  835,  S9  S. 
road. — Louisiana,  etc.,  R.  Co.  v.  United  Ct.  527,  reversing  United  States  v.  Dela- 
States,   309   Fed.  244.  ware,    etc.,    Co.,    164    Fed.   215. 

40.  Pooling  agreements. — See  post,  43.  Due  process  of  law. — Attorney  Gen- 
"Pooling   Freights,"   §   4111.                                  eral  v.  Delaware,  etc.,  Co.,  213  U.  S.  366, 

41.  Transportation  of  goods  manu-  53  L.  Ed.  835,  29  S.  Ct.  527,  reversing 
factured  by  carrier. — Attorney  General  v.  United  States  v.  Delaware,  etc.,  Co.,  164 
Delaware,   etc.,   Co.,   213   U.   S.   366,   53   L.       Fed.   215. 

Ed.   835,   29   S.   Ct.   527;   United   States   v.  44.  Effect  of  partial  invalidity  of  act — 

Lehigh  Valley  R.  Co.,  220  U.  S.  257,  55  L.  Attorney   General  v.  Delaware,   etc.,    Co., 

Ed.   458,   31   S.    Ct.   387.  213    U.    S.    366,    53    L.    Ed.    835,    29    S.    Ct. 

42.  Attorney  General  v.  Delaware,  etc.,  527. 
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rect  or  indirect."*^ 

What  Is  Railroad  Company. — A  company,  chartered  to  secure  coal  lands 
and  mine  coal,  and  to  construct  a  canal  and  railroad  for  the  purpose  of  trans- 
porting the  products  of  its  mines,  being  also  engaged  as  a  carrier  by  rail  in  the 
transportation  of  coal  in  the  channels  of  interstate  commerce,  is  a  "railroad  com- 
pany" within  the  meaning  of  the  Act  of  June  29,  1906,  prohibiting  such  com- 
panies from  transporting  in  interstate  commerce  commodities  with  which  they 
are  associated,  or  in  which  they  are  interested.*^ 

The  statute  deals  with  railroad  companies  as  public  carriers,  and  the 
fact  that  they  may  also  be  engaged  in  a  private  business  does  not  compel  congress 
to  legislate  concerning  them  as  carriers  so  as  not  to  interfere  with  them  as  miners 
or  merchants.  If  such  carrier  hauls  for  the  public  and  also  for  its  own  private 
purposes,  there  is  an  opportunity  to  discriminate  in  favor  of  itself  against  other 
shippers  in  the  rate  charged,  the  facility  furnished  or  the  quality  of  the  service 
rendered.*'^ 

Production,  Ownership  and  Interest. — Transportation  when  the  thing  to 
be  transported  has  been  manufactured,  mined,  or  produced  by  the  carrier  or 
under  its  authority,  and  at  the  time  of  transportation  the  carrier  has  not,  in 
good  faith,  before  the  act  of  transportation,  dissociated  itself  there- 
from, or  when  the  carrier  owns  the  thing  to  be  transported,  in  whole  or  in  part, 
or  when  the  carrier,  at  the  time  of  transportation,  has  an  interest  therein,  direct 
or  indirect,  in  a  legal  or  equitable  sense,  is  all  that  is  forbidden  by  the  provisions 
of  the  act  making  it  unlawful  for  a  railway  carrier  to  transport  in  interstate  com- 
merce articles  or  commodities  manufactured,  mined,  or  produced  by  it  or  under 
its  authority,  or  which  it  may  own  in  whole  or  in  part,  or  in  which  it  may  have 
any  interest,  direct  or  indirect.*^  Following  the  rule  that  where  a  statute  is  sus- 
ceptible of  two  constructions,  the  court  will  adopt  that  construction  which  will 
sustain  the  constitutionality  of  the  act,  rather  than  that  which  renders  it  uncon- 
stitutional, it  is  held  that  the  statute  must  be  construed  as  prohibiting  a  railroad 
company  engaged  in  interstate  commerce  from  transporting  in  such  commerce 
articles  or  commodities  under  the  following  circumstances  and  conditions  :  ( 1 ) 
When  the  article  or  commodity  has  been  manufactured,  mined,  or  produced  by 
a  carrier  or  under  its  authority,  and,  at  the  time  of  transportation,  the  carrier 
has  not,  in  good  faith,  before  the  act  of  transportation  dissociated  itself  from  such 
article  or  commodity;  (2)  when  the  carrier  owns  the  article  or  commodity  to  be 
transported,  in  whole  or  in  part;  (3)  when  the  carrier,  at  the  time  of  transporta- 
tion, has  an  interest,  direct  or  indirect,  in  legal  or  equitable  sense,  in  the  article 
or  commodity,  not  including,  therefore,  articles  or  commodities  manufactured, 
mined,  produced,  or  owned,  etc.,  by  a  bona  fide  corporation  in  which  the  railroad 
company  is  a  stockholder.*^ 

Interest  as  Stockholder. — ^The  ownership  by  a  railway  carrier  of  stock  in 
a  bona  fide  corporation  manufacturing  mining,  producing,  or  owning  the  com- 
modity carried  is  not  the  interest,  direct  or  indirect,  in  such  commodity,  forbid- 
den to  the  carrier  by  the  act,  but  such  words  are  to  be  taken  as  embracing  only 

45.  Purpose  and  object  of  act.— Attor-  Co.   v.   United   States,   231   U.   S.   363,   34 

ney    General   v.    Delaware,    etc.,    Co.,    213  S.  Ct.  65. 

U.   S.   366,   53   L.   Ed.   835,   39   S.   Ct.   527,  46.  What  is  railroad  company.— Attor- 

reversing  United  States  v.  Delaware,  etc.,  ney    General   v.   Delaware,    etc.,    Co.,   313 

Co.,   164  Fed.   315.  U.  S.  366,  53  L.  Ed.  835,  29  S.  Ct.  527. 

"The    commodities    clause   was    not    an  ^^^    Delaware,    etc.,    R.    Co.    v.    United 

unreasonable     and     arbitrary     prohibition  g^^^^      33^  ^_  g_   ggg    3^  g_  ^^    gg_ 

against   a   railroad   company   transporting  .„    L      ■,     ^                      .  ■          j   •   ^ 

its   own   useful   property,   but   a   constitu-  48.  Production,  ownership  and  interest 

tional  exercise   of  a  governmental  power  —Attorney  General  z/.  Delaware,  etc.,  Co., 

intended  to  cure  or  prevent  the  evils  that  ^13   U.    b.    366,   53   L.    Ed.   835,   29    S.   Ct. 

might   result    if,    in    hauling   goods    in    or  527. 

out,   the  company  occupied  the   dual  and  49.  Attorney  General  v.  Delaware,  etc., 

inconsistent    position    of     public     carrier  Co.,   213   U.   S.   366,   53   L.   Ed.   835,   29   S. 

and  private   shipper."     Delaware,   etc.,   R.  Ct.   527. 
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a  legal  or  equitable  interest  in  the  commodities  to  which  they  refer.^o  While  it 
had  been  expressly  held  that  stock  ownership  by  a  railroad  company  in  a  bona 
fide  corporation,  irrespective  of  the  extent  of  such  ownership,  did  not  preclude 
a  railroad  company  from  transporting  the  commodities  manufactured,  mined,  pro- 
duced, or  owned  by  such  corporation,**!  it  has  been  held  in  a  subsequent  case  that 
nothing  in  that  decision  foreclosed  the  right  of  the  government  to  question  the 
power  of  a  railroad  company  to  transport  in  interstate  commerce  a  commodity 
manufactured,  mined,  owned,  or  produced  by  a  corporation  in  which  the  railroad 
held  stock,  and  where  the  power  of  the  railroad  company  as  a  stockholder  was 
used  to  obliterate  all  distinctions  between  the  two  corporations.  That  is  to  say, 
where  the  power  was  exerted  in  such  a  manner  as  to  so  commingle  the  aflfairs  of 
both  as  by  necessary  effect  to  make  such  affairs  practically  indistinguishable,  and 
therefore  to  cause  both  corporations  to  be  one  for  all  purposes. ^^  In  view,  there- 
fore, of  the  express  prohibitions  of  the  commodities  clause,  it  must  be  held  that 
while  the  right  of  a  railroad  company  as  a  stockholder  to  use  its  stock  ownership 
for  the  purpose  of  a  bona  fide  separate  administration  of  the  affairs  of  a  corpora- 
tion in  which  it  has  a  stock  interest  may  not  be  denied,  the  use  of  such  stock 
ownership  in  substance  for  the  purpose  of  destroying  the  entity  of  a  producing, 
etc.,  corporation,  and  of  commingling  its  affairs  in  administration  with  the  af- 
fairs of  the  railroad  company,  so  as  to  make  the  two  corporations  virtually  one, 
brings  the  railroad  company  so  voluntarily  acting  as  to  such  producing,  etc.,  cor- 
poration within  the  prohibitions  of  the  commodities  clause.  In  other  words,  that 
by  the  operation  and  effect  of  the  commodities  clause  there  is  a  duty  cast  upon  a 
railroad  company  proposing  to  carry  in  interstate  commerce  the  product  of  a 
producing,  etc.,  corporation  in  which  it  has  a  stock  interest,  not  to  abuse  such 
power  so  as  virtually  to  do  by  indirection  that  which  the  commodities  clause  pro- 
hibits— a  duty  which  plainly  would  be  violated  by  the  unnecessary  comminglings 
of  the  affairs  of  the  producing  company  with  its  own,  so  as  to  cause  them  to  be 
one  and  inseparable.^^ 

Where  Railroad  Has  Controlling  Interest  in  Corporation. — The  exercise 
by  a  railway  carrier  of  its  power  as  a  stockholder  in  a  corporation  manufacturing, 
mining,  producing,  or  owning  the  commodity  carried  in  such  manner  as  to  de- 
prive the  latter  corporation  of  all  independent  existence,  and  to  make  it  vir- 
tually but  an  agency,  or  dependency,  or  department  of  the  carrier,  is  forbidden 
by  the  provisions  of  the  act,  making  it  unlawful  for  a  railway  carrier  to  transport 
in  interstate  commerce  articles  or  commodities  manufactured,  mined,  or  produced 
by  it  or  under  its  authority,  or  which  it  may  own  in  whole  or  in  part,  or  in  which 
it  may  have  any  interest  direct  or  indirect.^* 

Mining  and  Shipping  Coal  to  Separate  Company. — The  transportation 
in  interstate  commerce  by  a  railroad  company  of  coal  produced  from  its  mines, 
but  sold  at  the  breakers  to  a  distinct  bona  fide  coal  company  organized  for  the 
purpose,  and  in  which  the  railroad  company  owned  no  stock,  is  not  within  the 
prohibition  of  the  commodities  clause  of  the  Hepburn  Act.^^    It  is  insufficient  to 

50.  Interest    as    stockholder. — Attorney       L.   Ed.  458,  31  S.  Ct.  387. 

General  v.  Delaware,  etc.,   Co.,  213  U.  S.  55.   Mining  and  shipping  coal  to  sepa- 

366,   53   L.    Ed.   835,  29   S.   Ct.   527.  rate     company.--A    contract     between    a 

51.  Attorney  General  v.  Delaware,  etc.,  railroad  company  owning  coal  mines  and 
Co.,  213  U.  S.  366,  53  L.  Ed.  835,  29  S.  Ct.  a  coal  company,  by  which  the  latter 
527.  agreed  to  buy  the   coal  produced  by  the 

52.  Stock  ownership  in  sham  corpora-  former  f.  o.  b.  at  the  mines,  and  to  pay 
tion. — United  States  v.  Lehigh  Valley  R.  for  certain  grades  a  per  cent  of  the  gen- 
Co.,  220  U.  S.  257,  55  L.  Ed.  458,  31  S.  eral  average  prices  at  tidewater  points, 
Ct.  387.  held  not  to  leave  in  the  railroad  company 

53.  United  States  v.  Lehigh  Valley  R.  after  such  sales  any  interest  in  the  coal 
Co.,  220  U.  S.  257,  55  L.  Ed.  458,  31  S.  which  rendered  its  transportation  by  such 
Ct.  387.  company  unlawful  under  the  commodities 

54.  Where  railroad  has  controlling  in-  clause  of  the  Hepburn  Act.  United 
terest  in  corporation. — United  States  v.  States  v.  Delaware,  etc.,  R.  Co.,  213  Fed. 
Lehigh   Valley  R.   Co.,   320  U.   S.  257,   55  240. 
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render  such  transportation  unlawful  that  a  comparatively  small  number  of  per- 
sons own  a  controlling  interest  in  both  the  railroad  company  and  the  coal  com- 
pany, and  that  some  of  the  officers  and  directors  of  the  two  are  the  same,  where 
the  business  of  each  is  separately  conducted,  and  no  discrimination  is  shown  to 
have  been  made  by  the  railroad  company  in  favor  of  the  coal  company  as  a  ship- 
per.5« 

Both  Inbound  and  Outbound  Shipments. — The  statute  relates  to  all  com- 
modities, except  lumber,  owned  by  the  company  and  includes  inbound  as  well  as 
outbound  shipments. ^'^ 

§  4048.  Manufactured  from  Wood. — The  exception  in  favor  of  timber 
and  manufactured  products  thereof,  contained  in  the  provisions  of  the  act,  for- 
bidding railway  carriers  from  transporting  in  interstate  commerce  articles  or  com- 
modities with  which  they  are  associated,  or  in  which  they  are  interested,  does  not 
render  the  statute  invalid  for  discrimination.^^ 

§  4049.  Limiting  Liability. — A  limitation  of  liability  in  a  receipt  for  an 
express  t)ackage  is  invalid,  as  to  an  interstate  shipment.^^ 

Injury  to  Goods  by  Connecting  Carrier. — A  carrier  may  not  by  contract 
limit  the  liabilities  imposed  on  it  by  the  Interstate  Commerce  Act,  making  the 
initial  carrier  of  an  interstate  shipment  liable  for  any  loss  or  injury  thereto 
caused  by  any  connecting  carrier,  because  of  the  rate  charged  for  the  transpor- 
tation.60 

§§  4050-4057.  Connecting  Carriers— §  4050.  Discriminations. — It  is 

the  duty  of  a  connecting  carrier  to  take  the  cars  as  they  are  delivered  to  it  by  the 
initial  carrier  and  in  so  doing  it  is  not  liable  for  a  discrimination  practiced  by  the 
initial  carrier  merely  because  such  connecting  carrier  has  participated  in  the 
adoption  of  a  joint  through  rate,  reasonable  in  itself,  notwithstanding  the  provi- 
sion contained  in  the  Act  of  February  4,  1887,  that  a  carrier  which  shall  do, 
cause  to  be  done,  or  permit  to  be  done,  any  act,  matter  or  thing  in  this  act  pro- 
hibited or  declared  to  be  unlawful  shall  be  liable  to  the  full  amount  of  the  dam- 
ages sustained  by  one  injured  thereby.*^ 
Distinguished  from  Discriminations  against  Shippers. — There  is  a  great 

56.  United  States  v.  Delaware,  etc.,  R.  merely  because  such  connecting  carrier 
Co.,   213   Fed.   340.  has    participated    in    the    adoption    of    a 

57.  Both  inbound  and  outbound  ship-  Joint  through  rate  for  barrel  shipments, 
ments.— Delaware,  etc.,  R.  Co.  v.  United  which  is,  in  itself,  reasonable,  although, 
States,   231   U.   S.   363,   34   S.   Ct.   65.  ^Y  Act   February  4,   1887,   c.   104,   §   8,  24 

58.  Manufactured  from  wood.-Attor-  ^tat  379  a  carrier  which  "shall  do,  cause 
ney  General  v.  Delaware,  etc.,  Co.,  213  t°  ^^  f°"^'  ""i ,?"?'*  *?  \  ^"""t'-w^l 
U.  S.  366,  53  L.  Ed.  835,  29  S.  Ct.  537.  act   ma  ter   or  thing  m  this  ac    proh  b.ted 

'   .  .  .  ,  .,.  r.       ,  T.  o""    declared    to    be    unlawful,      shall    be 

59.  Limiting  liability.— Southern  R.  liable  to  the  full  amount  of  the  damages 
Co.  V.  Harrison,  119  Ala.  539,  34  So.  553,  sustained  by  one  injured  thereby.  Judg- 
43  L.  R.  A.  385,  73  Am.  St.  Rep.  936;  ^ent.  Western  New  York,  etc.,  R.  Co. 
Mobile,  etc.,  R.  Co.  v.  Dismukes,  94  Ala.  ^.  penn  Refin.  Co.,  137  Fed.  343,  70  C. 
131,  10  So.  389,  17  L.  R.  A.  113;  Central,  c.  A.  23,  affirmed  in  308  U.  S.  308,  53 
etc.,   R.   Co.  V.  Sims,  169  Ala.  295,  53   So.  l.   Ed.  456,  38   S.   Ct.  368. 

826;    Southern    Pac.    Co.    ^.    Crenshaw,    5  .^j^^^^   complainant,   an   interstate   car- 

Ga.  App.   675    63   S.   E    865;   Silverman  v.  ^.        ^^j^tainej   terminal  facilities   at  N., 

Weir  (App.  Term),  114  N.  Y.  S.  6.  ^^^-^^     physical     connection     with     the 

60.  Injury  to  goods  by  connecUng  car-  tracks  of  other  railroads,  including  the  B. 
tier.— Central,  etc.,  R.  Co.  v.  Sims,  169  &  q.  Co.,  over  whose  lines  the  B.,  R. 
Ala.   395,  53   So.   826.  &  p.   Co.  transported  freight  into  N.,  the 

61.  Connecting  carriers. — A  connecting  latter  was  entitled  to  have  its  cars  trans- 
carrier  which  takes  the  cars  as  they  are  ported  to  terminal  destination  by  com- 
delivered  to  it  by  the  initial  carrier  is  plainant  on  the  same  terms  and  under 
not  liable  for  a  discrimination  in  favor  the  same  conditions  as  prescribed  for  the 
of  shippers  of  oil  in  tank  cars  and  traffic  of  other  lines,  under  Interstate 
against  shippers  of  oil  in  barrels,  which  Commerce  Act,  §'  3.  Pennsylvania  Co.  v. 
may    be    practiced    by    the  initial  carrier.  United   States,   214   Fed.   445. 
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difference  between  competing  carriers  claiming  the  right  to  use  the  facilities 
of  one  another,  and  the  patrons  of  the  same  carrier  contending  for  equality  of 
treatment.^2 

Recognizing'  Through  Tickets. — The  Iron  Mountain  Railroad  from  St.  Louis 
to  Texarkana  with  its  connections  has  a  branch  line  to  Memphis.  The  Little  Rock 
and  Memphis  Railroad  runs  from  Little  Rock,  where  it  has  a  physical  connection 
with  the  Iron  Mountain  Railroad,  to  Memphis.  At  Memphis  each  road  has  equal 
facilities  for  connections  with,  and  transfers  to,  roads  running  into  the  states  east 
of  the  Mississippi  River.  The  East  Tennessee,  Virginia  and  Georgia  Railroad  with 
its  leased  line  of  the  Memphis  and  Charleston  Railroad,  runs  from  Memphis  to 
the  seaboard.  Formerly,  and  before  the  building  of  the  branch  line  of  the  Iron 
Mountain  Railroad  to  Little  Rock,  the  Little  Rock  and  Memphis  Railroad  had 
traffic  arrangements  with  the  Iron  Mountain  Railroad  and  the  East  Tennessee, 
Virginia  and  Georgia  Railroads  for  the  through  ticketing  of  passengers  both  ways. 
Since  the  building  of  its  branch  line  the  Iron  Mountain  Railroad  refused  to  recog- 
nize through  tickets  over  the  Little  Rock  and  Memphis  Railroad  to  or  from  points 
in  the  Iron  Mountain  system  beyond  Little  Rock,  and  the  East  Tennessee,  Virginia 
and  Georgia  Railroad  declined  to  keep  such  tickets  on  sale,  or  to  offer  its  passen- 
gers a  choice  of  routes,  because  the  Iron  Mountain  Railroad  did  not  make  such 
tickets ;  but  it  did  issue  on  equal  terms  through  tickets  over  either  route  to  Little 
Rock  itself.  As  between  the  Iron  Mountain  and  Little  Rock  &  Memphis  roads, 
this  was  not  a  discrimination  between  connecting  lines,  prohibited  by  the  Inter- 
state Commerce  Act,  but  only  a  legitimate  offer  of  the  superior  facilities  of  a 
through  line  over  a  local  line  in  competition  for  the  through  travel,  and  that  the 
ownership  of  a  rival  line  authorized  such  preference  of  one's  own  road;  that, 
as  between  the  Little  Rock  &  Memphis  and  the  East  Tennessee,  Virginia  & 
Georgia  roads,  there  was  not  any  unjust,  undue,  or  unlawful  discrimination, 
because  the  facilities  offered  by  the  Iron  Mountain,  of  a  longer  and  through 
track  to  points  not  reached  by  the  other  road,  were  superior  to  those  offered  by 
the  local  and  shorter  road,  and,  until  the  Iron  Mountain  would  make  through 
rates  with  it  that  would  .afford  equal  facilities  in  this  respect,  there  could  be  no 
through  tickets  sold  usefully  by  the  East  Tennessee,  Virginia  &  Georgia  road, 
and  hence  there  was  no  unlawful  discrimination  in  the  transaction. ^^ 

§§  4051-4052.  Facilities— §  4051.  In  General.— The  Interstate  Com- 
merce Act  provides  that  every  common  carrier  shall,  according  to  their  respective 
powers,  afford  all  reasonable,  proper,  and  equal  facilities  for  the  interchange  of 
traffic,  between  their  respective  lines,  and  for  the  receiving,  forwarding  and  de- 
livery of  property  and  passengers  to  and  from  their  several  lines,  and  those 
connecting  therewith,  and  shall  not  discriminate  in  their  rates  and  charges  be- 
tween such  connecting  lines,  but  shall  not  be  construed  as  requiring  any  common 
carrier  to  give  the  use  of  its  tracks  or  terminal  facilities  to  another  carrier  en- 
gaged in  like  business.''*  In  the  absence  of  statutory  provision,  the  interchange 
of  traffic  between  two  connecting  railroads  is  a  matter  for  contract  between  them, 
and  the  courts  have  no  power  to  compel  such  interchange,  or  to  fix  the  terms  on 
which  it  shall  be  made.  Nor  is  such  power  conferred  upon  the  courts  by  the 
Interstate  Commerce  Act.«°  A  railway  maintaining  a  live  stock  depot  as  a  point 
of  delivery  for  cattle  having  a  municipality  as  their  general  destination  can  not 
be  compelled  to  receive  live  stock  billed  to  a  similar  depot  at  substantially  the  same 

62.  Distinguished  from  discriminations  Rock,  etc.,  R.  Co.  v.  East  Tennessee,  etc., 
against   shippers. — Southern    Pac.    Termi-      R,   Co.,  47   Fed.  771. 

nal   Co.   V.   Interstate   Commerce    Comm.,  64.   Facilities. — Act   Feb.  4,   1888    St    at 

219    U.    S.    498,    55    L.    Ed.    310,    31    S.    Ct.  Large   1885-87,   p.   379. 

379,  distinguishing  Weems  Steamboat  65.  Central  Stockyards  Co.  v.  Louis- 
Co.  V.  People's  Steamboat  Co.,  214  U.  S.  ville,  etc.,  R.  Co.,  118  Fed.  113  55  C  C 
345,  53  L.  Ed.  1024,  29  S.  Ct.  661,  16  Am.  A.  63,  63  L.  R.  A.  213,  affirmed  in  24  S' 
&  Eng.  Ann.  Cas.  1233.  Ct.   339,   192   U.    S.    568,   48   L.    Ed.   565. 

63.  Recognizing  through  tickets. — Little 
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point  on  another  railway,  and  to  deliver  the  same  to  that  railway  at  a  point  of 
physical  connection  between  the  two  roads  for  ultimate  delivery  there,  by  virtue 
of  the  provision  of  the  Act  of  Feb.  4,  1887,  making  it  unlawful  for  common  car- 
riers subject  to  the  act  to  give  unreasonable  preferences  and  requiring  them  to 
afford  all  reasonable,  proper,  and  equal  facilities  for  the  interchange  of  traffic 
between  their  respective  lines,  and  for  the  receiving,  forwarding,  and  delivery  of 
property  to  and  from  their  several  lines  and  those  connecting  therewith.*^  The 
provision  in  the  charter  of  the  Northern  Pacific  Railroad  Company  requiring  the 
company  to  permit  other  companies  to  form  "running  connections"  with  it,  in- 
cludes only  such  arrangements  as  to  the  arrival  and  departure  of  freight  and 
passenger  trains,  and  as  to  stations,  platforms,  and  other  facilities,  as  will  enable 
companies  desiring  to  make  connections  to  do  so  without  serious  inconvenience, 
and  does  not  impose  any  obligation  upon  the  company  to  carry  freight  in  the 
cars  in  which  it  is  tendered  by  a  connecting  line  when  its  own  cars  are  not  in  use, 
and  the  freight  would  not  be  injured  by  transfer  to  another  car.^'^ 

Wharfage  Facilities. — Where  a  railroad  company,  owning  a  wharf  extend- 
ing into  public  navigable  waters,  maintained  thereon  a  station  and  passenger 
depot,  and  used  the  wharf  for  its  own  line  of  steamers,  in  connection  with  its 
railroad  traffic.  A  steamboat  company,  not  a  rival  of  the  railroad  company  in  its 
railroad  business,  was  entitled  to  the  use  of  the  wharf,  for  a  reasonable  compensa- 
tion, to  the  extent  of  receiving  and  discharging  passengers  and  freight.*®  That 
a  wharf  is  too  small  to  accommodate  steamers,  other  than  those  of  a  railroad 
company  which  owns  it,  is  not  a  ground  for  denying  to  a  steamboat  company, 
not  a  competitor  except  in  its  steamboat  business,  the  right  to  use  the  wharf,  for 
a  reasonable  wharfage,  for  the  purpose  of  receiving  and  discharging  freight  and 
passengers,  since  a  railroad,  as  a  public  carrier,  must  provide  necessary  facilities 
for  the  transaction  of  its  business  with  safety  and  reasonable  convenience  to  its 
passengers. 88  But  a  transportation  company  operating  a  railway  and  a  line  of 
steamboats  connecting  at  the  company's  wharf  is  not  required,  by  the  third  sec- 
tion of  the  interstate  commerce  act,  to  permit  the  boats  of  a  competitor  to  land 
at  such  wharf.^° 

Prepayment  of  Freight.- — A  gjmmon  carrier  engaged  in  interstate  com- 
merce may  at  common  law,  and  under  the  interstate  commerce  law,  demand  pre- 
payment of  freight  charges,  when  delivered  to  it  by  one  connecting  carrier,  witli- 
out  exacting  such  prepayment  when  delivered  by  another  connecting  carrier, 
and  may  advance  freight  charges  to  one  connecting  carrier  without  advancing 
such  charges  to  another  connecting  carrier.'^  ^  The  act  is  not  violated 
by  receiving  and  forwarding,  without  prepayment  of  freight  or  car  mile- 
age, cars  of  other  companies  containing  goods  coming  from  one  local- 
ity, and  refusing  to  do  so,  unless  prepayment  is  made,  when  the  goods  are  from 

66.  Decree  55  C.  C.  A.  63,  118  Fed.  113,  ries  freight  offered  by  some  forwarding 
63  L.  R.  A.  213,  affirmed  in  Central  Stock-  roads  without  prepayment  of  its  charges 
yards  Co.  v.  Louisville,  etc.,  R.  Co.,  192  does  not  oblige  it  to  do  likewise  with 
U.  S.  568,  48  L.  Ed.  565,  24  S.   Ct.  339.  freight  offered  by  other  forwarding  roads. 

67.  Oregon,  etc.,  R.  Co.  v.  Northern  Little  Rock,  etc.,  R.  Co.  v.  St.  Louis,  etc., 
Pac.   R.    Co.,   51   Fed.   465,   affirmed   in   61       R.   Co.,   59   Fed.   400. 

Fed.    158,    9    C.    C.    A.    409.      See    Act    of  An   interstate   carrier   does    not   subject 

Cong.   July   3,    1864.  another    carrier   to    an    "undue    or    unrea- 

68.  Wharfage  facilities.— Oregon,  etc.,  sonable  disadvantage"  (Interstate  Com- 
R.  Co.  V.  Ilwaco  R.,  etc.,  Co.,  51  Fed.  611.  merce    Act,    §   3,    cl    2)    by    exactmg   the 

„„     ^  ,        Ti     ^  T1  T3         prepayment  of  freight  on  all  property  re- 

69.  Oregon     etc.,    R.    Co.   v.    Ilwaco    R.,       ^^j^^^  ^^^^  j^  ^^  ^  ^j^^^  3^^^;^^^  though 

etc.,    Co.,    51   i-ed.   611.  ;^    ^^^^    j^^^    require    charges    to    be    paid 

70.  Ilwaco  R.,  etc.,  Co.  v.  Oregon,  etc.,  ;„  advance  on  freight  received  from  other 
R.  Co.,  57  Fed.  673,  6  C.  C.  A.  495.  individuals      and     competing    carriers    at 

71.  Prepayment  of  freight. — Gulf,  etc.,  such  station.  Little  Rock,  etc.,  R.  Co.  v. 
R.  Co.  V.  Miami  Steamship  Co.,  30  C.  C.  St.  Louis,  etc.,  R.  Co.,  63  Fed,  775,  11 
A.   142,  86  Fed.  407.  C.    C.    A.   417,    36   L.    R.   A.    192,   affirming 

The    fact   that    a    connecting   road   car-       59    Fed.    400. 
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a  different  localityj^  The  charter  of  the  Northern  Pacific  Railroad  Company 
requiring  that  company  to  permit  other  companies  to  form  running  connections 
with  it  on  fair  and  equitable  terms,  includes  only  arrangements  as  to  the  time  of 
arrival  and  departure  of  trains,  and  to  stations,  platforms,  and  other  facilities, 
as  will  enable  companies  desiring  to  connect  to  do  so  without  inconvenience,  and 
does  not  apply  to  discrimination  in  the  prepayment  of  freight  and  car  mileage  on 
goods  tendered  by  connecting  lines. '^^ 

Place  of  Interchange.- — Where  the  charter  of  a  railroad  company  provided 
""that  any  and  all  such  railroad  or  railroads  hereafter  constructed  may  connect 
and  join  with  the  road  hereby  contemplated,"  the  connection  thus  authorized  is  a 
physical  and  not  a  business  connection,  and  it  does  not  require  an  interchange  of 
traffic  at  the  point  of  junction.'^*  The  fact  that  a  railroad  company  interchanges 
traffic  with  certain  railroads,  at  its  regular,  established  yard  or  depot  (where  it 
l]as  provided  all  reasonable,  proper,  and  equal  facilities  for  that  purpose),  and 
refuses  to  interchange  traffic  with  a  new  road  at  a  point  of  connection  where  no 
such  facilities  exist,  does  not  constitute  any  "discrimination,"  or  any  "undue  or 
unreasonable  preference  or  advantage,"  in  favor  of  the  railroads  with  which 
such  interchange  is  made.''^ 

Establishing  New  Connections. — The  act  does  not  require  of  a  common 
carrier  of  interstate  commerce  the  duty  of  either  forming  new  connections  or 
of  establishing  new  stations  for  the  reception  and  delivery  of  freights.''^  Under 
the  terms  of  a  contract  made  by  a  bridge  company  and  three  railroad  companies, 
the  railroad  companies  secured  all  reasonable  and  equal  facilities  for  the  inter- 
change of  cars  and  traffic  between  them,  which  interchange  was  conducted  for 
many  years  at  the  regular,  established  yard  or  depot  of  one  of  them,  and  the 
expenses  of  such  interchange  were  shared  by  them  in  certain  fixed  proportions. 
After  the  passage  of  the  act  to  regulate  commerce,  one  of  the  railroad  companies 
voluntarily  abandoned  those  facilities,  and  changed  its  business  to  another  bridge, 
ior  its  own  private  benefit  and  advantage,  and  then  sought  to  compel  the  company 
(at  whose  yard  the  interchange  of  traffic  had  been  conducted)  to  allow  such  in- 
terchange at  a  new  point  of  connection,  and  to  afford  at  such  point  facilities 
«qual  to  those  which  the  applicant  had  voluntarily  abandoned.  The  application 
was  properly  refused.'^'' 

Who  May  Complain. — The  Interstate  Commerce  Act  of  Feb.  4,  1887,  pro- 
vides that  carriers,  in  certain  contingencies,  shall  construct,  switch  connections  on 
the  application  of  any  lateral  branch  line  of  railroad  or  of  any  shipper  tendering 
interstate  traffic,  and  that,  if  the  carrier  fails  to  install  such  connection  on  appli- 
cation therefor  in  writing  by  any  shipper,  then  the  shipper  may  complain  to  the 
■commission.  Such  act  only  contemplated  a  complaint  by  a  shipper,  and  that  a 
complaint  by  a  lateral  branch  line  railroad  did  not  confer  jurisdiction.''* 

One  Line  Extension  of  Other. — The  offending  line,  being  a  separate,  inde- 
pendent company  from  the  favored  line,  owning  no  stock  therein,  neither  having 
iuilt,  bought,  nor  leased  it,  conducted  its  business,  nor  received  its  earnings,  could 
not  escape  the  inhibition  of  the  statute  by  a  mere  contract  for  the  interchange  of 
traffic.  The  effect  of  such  contract  could  not  be  to  make  the  one  line  a  mere 
extension  of  the  other.'' ^ 

72.  Oregon,  etc.,  R.  Co.  v.  Northern  76.  Establishing  new  connections. — 
Pac.  R.  Co.,  9  C.  C.  A.  409,  61  Fed.  158,  Kentucky,  etc.,  Bridge  Co.  v.  Louisville, 
affirming  51   Fed.  465.  etc.,  R.   Co.,   37  Fed.  567,  3  L.   R.  A.  289. 

73.  Oregon,  etc.,  R.  Co.  v.  Northern  77.  Kentucky,  etc.,  Bridge  Co.  v.  Louis- 
Pac.  R.  Co.,  9  C.  C.  A.  409,  61  Fed.  158,  ville,  etc.,  R.  Co.,  37  Fed.  567,  2  L.  R. 
•affirming  51  Fed.  465.     See  Act  of  Cong.  A.  289. 

July   2,   1864.  78.     Who      may     complain. — Delaware, 

74.  Place  of  interchange.— Kentucky,  etc.,  R.  Co.  v.  Interstate  Commerce 
etc..    Bridge    Co.    v.    Louisville,    etc.,    R.       Comm.,   166  Fed.  498. 

Co.,  37  Fed.  567,  2  L.  R.  A.  289.  79.  One  line  extension  of  other.— New 

75.  Kentucky,  etc..  Bridge  Co.  v.  Louis-  York,  etc.,  R.  Co.  v.  New  York  etc  R 
ville,   etc.,   R.   Co.,   37   Fed.   567,   2  L.  R.      Co.,  50  Fed.  867. 

A.   289. 
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Terminal  Company. — Though  the  offending  line  and  the  favored  line,  being 
members  of  a  terminal  company,  a  combination  of  carriers  by  which  the  terminus 
of  the  favored  line  was  connected  with  New  York,  were  a  legal  unit  within  §  1 
of  the  act  providing  that  it  shall  apply  to  any  common  carrier  or  carriers  engaged 
in  the  transportation  of  passengers  or  property  wholly  by  railroad,  when  both 
are  used  under  a  common  control  for  a  continuous  carriage  or  shipment  from 
one  state,  it  was  not  thereby  relieved  from  its  obligation  under  the  act  to  all  roads 
connecting  directly  with  itself,  of  which  petitioner  was  one.*" 

Remedies. — Where  one  connecting  road  is  about  to  refuse  another  equal  facil- 
ities for  the  exchange  of  traffic,  in  violation  of  the  Interstate  Commerce  Act,  be- 
cause of  a  boycott  declared  by  a  labor  organization,  a  court  of  equity  may  compel 
such  interchange  by  mandatory  injunction.*^ 

§  4052.  Use  of  Tracks. — The  Interstate  Commerce  Act  provides  that  com- 
mon carriers  shall  afford  equal  facilities  for  the  interchange  of  traffic  between 


80.  Terminal  company. — New  York, 
etc.,  R.  Co.  V.  New  York,  etc.,  R.  Co., 
50    Fed.    867. 

81.  Remedies. — Toledo,  etc.,  R.  Co.  v. 
Pennsylvania  Co.,  54  Fed.  746,  53  Am. 
&  Eng.  R.   Cas.  393,  19  L.  R.  A.  395. 

The  normal  condition — the  status  quo 
— between  connecting  common  carriers 
under  the  interstate  commerce  law  is  a 
continuous  passage  of  freight  backward 
and  forward  between  them,  which  each 
carrier  has  a  right  to  enjoy  without  in- 
terruption, exactly  as  riparian  owners 
have  a  right  to  the  continuous  flow  of  a 
stream  without  obstruction.  Since  Lord 
Thurlow's  time,  the  preliminary  manda- 
tory injunction  has  been  used  to  keep 
clear  the  stream.  Robinson  v.  Lord 
Byron,  1  Brown  Ch.  C.  588;  Lane  v.  New- 
digat,  10  Vesey  193.  So  an  obstruction 
to  the  flow  of  interstate  freight  must  be 
preliminarily  enjoined,  even  though  it  re- 
quires a  mandatory  injunction.  The 
quasi  public  nature  of  the  duty  to  be  per- 
formed by  the  common  carriers  and  the 
irreparable  character  of  the  injury  likely 
to  result  are  ample  grounds  for  this.  The 
interstate  commerce  law  recognizes  the 
necessity  for  such  a  remedy;  for  in  sum- 
mary equity  proceedings  at  the  instance 
of  the  interstate  commerce  commission, 
provided  in  §  16,  as  amended  in  1889,  ex- 
press power  to  issue  injunctions,  manda- 
tory or  otherwise,  to  prevent  violations 
of  the  orders  of  the  commission,  is  given 
to  circuit  courts.  Moreover,  by  a  subse- 
quent section,  upon  the  application  of  an 
interested  person,  the  district  and  cir- 
cuit courts  may  issue  mandamus  to  com- 
pel compliance  by  the  common  carrier 
with  the  provisions  of  the  act.  As  this 
latter  proceeding  is  denominated  cumula- 
tive in  the  statute,  it  does  not  prevent 
the  remedy  by  injunction;  nor  would  it, 
in  any  event,  because  the  inadequacy  of 
the  legal  remedy  which  justifies  equitable 
intervention  by  injunction  is  only  the  in- 
adequacy of  a  recovery  in  damages  by 
action  at  law.  Attorney  General  v.  The 
Mid-Kent  Railway  Co.,   L.  R.,  3   Ch.  100. 

In   Chicago,   etc.,   R.  Co.  v.  Burlington, 


etc.,  R.  Co.,  34  Fed.  481,  it  was  held  that 
the  duty  imposed  upon  railroad  compa- 
nies by  the  Interstate  Commerce  Act,  ot 
receiving  from  connecting  roads  freight 
and  passengers,  is  one  which  the  federal 
courts  will  enforce  by  mandatory  injunc- 
tion where  the  injury  resulting  from  its 
nonperformance  is  continuing;  and  it  was 
further  held,  following  the  case  of  the 
Wabash  Railroad,  that  a  strike  of  loco- 
motive engineers  and  firemen  upon  the 
petitioner's  road,  causing  a  boycott 
against  it  by  the  engineers  and  firemen 
of  all  other  lines,  defendant's  included, 
and  endangering  a  strike  on  defendant's 
line  if  it  receives  cars  from  plaintiff,  is 
no  excuse  for  refusal  to  receive  them. 
The  court  said:  "In  the  next  place,  what 
disposition  shall  be  made  of  the  complain- 
ant's application  for  a  mandatory  injunc- 
tion against  the  defendant  company  and 
its  managing  officers,  compelling  them  to 
perform  their  duty  as  required  by  the  law 
of  both  congress  and  the  state  of  Iowa? 
These  defendants  have  appeared  by  coun- 
sel and  admitted  the  truth  of  the  alle- 
gations of  the  bill,  and  they  do  not  deny 
that  they  are  required  by  law  to  receive 
and  move  the  complainant's  cars.  They 
admit  that  they  have  refused  to  perform 
this  duty,  and  they  give  as  a  reason  for 
their  refusal  that,  if  they  receive  and  haul 
the  complainant's  cars  their  firemen  and 
locomotive  engineers  will  abandon  their 
service  and  leave  the  company  without 
the  means  of  operating  their  lines. 
There  can,  of  course,  be  no  doubt  about 
the  law  of  both  the  general  and  state 
governments  requiring  the  defendant  cor- 
poration to  receive  and  move  the  com- 
plainant's cars,  whether  empty  or  loaded. 
The  law  of  Iowa  provides  that  it  shall  be 
the  duty  of  any  railway  corporation  to 
receive  and  transport  the  empty  or  loaded 
cars  furnished  by  any  connecting  road 
to  be  delivered  at  any  station  or  stations 
on  the  line  of  its  road  to  be  loaded  or 
discharged,  or  reloaded  and  returned  to 
the  road  so  connecting.  1  McClain's 
Ann.   St.,   367,   §   10." 
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their  lines,  but  this  shall  not  be  construed  as  requiring  any  such  carrier  to  give 
the  use  of  its  tracks  or  terminal  facilities  to  another  carrier  engaged  in  like 
business.s^  Where  the  defendant  had  contracted  with  a  city  to  allow  other  roads 
to  use  its  terminal  facilities,  and  the  state  had  provided  by  statute  that  different 
companies  might  have  a  joint  use  of  such  facilities.  The  contract,  and  the  rights 
of  the  other  roads,  were  not  affected  by  the  above  provision  but  must  be  deter- 
mined by  the  state  statutes.®^  And  an  interstate  carrier  which  enters  into  an 
arrangement  with  a  connecting  carrier  for  through  billing,  rating,  and  loading, 
and  for  the  use  of  its  tracks  and  terminals,  is  not  obliged  to  make  the  same  ar- 
rangement with  other  connecting  carriers,  though  the  physical  facilities  for  an 
interchange  of  traffic  are  the  same.** 

§  4053.  Joint  Through  Routes. — Prior  to  the  passage  of  the  Act  of  June 
29,  1906,  connecting  railroads  were  free  to  adopt  or  refuse  to  adopt  joint  through 
tariff  rates,  and  this  freedom  was  not  abridged,  as  between  the  Union  Pacific 
Railroad  Company  and  the  Central  Pacific  Railroad  Company,  by  either  §  12  of 
the  Act  of  July  1,  1862,  requiring  the  roads  of  such  companies  to  be  operated  as 
one  continuous  line,  so  far  as  the  public  or  the  government  are  concerned,  or  §  15 
of  the  Act  of  July  2,  1864,  which  requires  them  to  afford  and  secure  to  each 
equal  advantages  and  facilities  as  to  rates,  time,  and  transportation  without  dis- 
crimination.^^    The  personal  preferences  of  many  travelers  for  a  southern  route 


82.  Use  of  tracks. — The  provision  of 
the  Interstate  Commerce  Act,  that  the 
requirement  that  all  railroads  shall  pro- 
vide reasonable  facilities  for  the  inter- 
change of  traffic  shall  not  require  one 
carrier  to  give  the  use  of  its  track  or 
terminal  facilities  to  another  engaged  in 
like  commerce,  is  not  a  substantive  en- 
actment, but  a  mere  interpretation  clause 
designed  to  restrain,  if  necessary,  the 
generality  of  the  language  precedmg  it. 
Pittsburgh,  etc.,  R.  Co.  v.  Hunt  (Ind.), 
86  N.  E.  338. 

83.  Iowa  V.  Chicago,  etc.,  R.  Co.,  33 
Fed.    391. 

84.  Little  Rock,  etc.,  R.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  63  Fed.  775,  11  C.  C.  A.  417, 
26    L.    R.    A.    192,    affirming    59    Fed.    400. 

85.  Joint  through  routes. — United  States 
V.    Union   Pac.   R.    Co.,    188    Fed.   102. 

Prior  to  act  of  1906. — A  court  of  equity 
has  no  power,  either  at  common  law  or 
under  the  interstate  commerce  act,  to 
compel  a  railroad  company  engaged  in 
interstate  commerce  to  enter  into  a  con- 
tract with  another  company  for  a  joint 
through  rate  and  joint  through-routeing 
of  freight  and  passengers.  Little  Rock, 
etc.,  R.  Co.  V.  St.  Louis,  etc.,  R.  Co.,  41 
Fed.    559. 

An  interstate  carrier  may  enter  into  a 
contract  with'  one  connecting  carrier  for 
through  transportation,  through  joitit 
traffic,  through  billing,  and  for  the  divi- 
sion of  through  water,  without  being  ob- 
ligated to  enter  into  a  similar  contract 
with  another  connecting  carrier.  Gulf, 
etc.,  R.  Co.  V.  Miami  Steamship  Co.,  86 
Fed.   567,   2  L.   R.  A.  289. 

No  authority  is  conferred  upon  com- 
mon carriers  of  interstate  commerce  to 
issue    through    tickets' to    passengers,    or 


through  bills  of  lading  for  property  at 
through  rates,  over  connecting  lines,  in 
the  absence  of  such  arrangements  be- 
tween the  companies.  Kentucky,  etc.. 
Bridge  Co.  v.  Louisville,  etc.,  R.  Co.,  37 
Fed.   568,   2  L.   R.  A.  289. 

In  the  absence  of  through  traffic  ar- 
rangements between  two  railroad  com- 
panies, the  one  has  the  right  to  treat 
freights  tendered  to  it  by  the  other  as 
local  business,  and  to  charge  for  the 
transportation  thereof  its  local  rates  to 
destination;  and  in  doing  so  no  discrimi- 
nation is  made  against  the  other  company 
on  the  traffic  it  carries;  nor  does  the 
company  charging  local  rates  on  such 
freights  make  or  give  any  undue  or  un- 
reasonable preference  to  other  lines,  or 
to  the  traffic  they  handle,  with  whom  it 
has  agreements  for  through-routeing, 
and  at  through  joint  rates,  which  may  be 
lower  than  its  rates  to  the  same  points. 
Kentucky,  etc.,  Bridge  Co.  v.  Louisville, 
etc.,   R.   Co.,  37   Fed.  567,  2  L.   R.  A.  289. 

Rev.  St.  §  5258  (embracing  Act  June 
15,  1866),  authorizing  the  carriage  of  traf- 
fic from  one  state  to  another,  and,  to 
that  end,  the  formation  of  continuous 
lines  by  mutual  agreement,  confers  no 
power  to  compel  a  railroad  company  to 
make  through  routes  and  through  rates 
with  one  connecting  line  because  it  has, 
by  agreement,  made  them  with  another. 
Kentucky,  etc..  Bridge  Co.  v.  Louisville, 
etc.,  R.   Co.,  37   Fed.   567,  2   L.   R.  A.  289. 

A  railroad  company,  engaged  in  inter- 
state commerce,  can  make  an  exclusive 
contract  with  a  connecting  carrier  for 
through  billing  and  rating,  and  such  con- 
tract can  not  be  alleged,  by  another  con- 
necting carrier,  as  an  unjust  discrimina- 
tion. St.  Louis  Drayage  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  65  Fed.  39. 
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between  eastern  points  and  points  on  the  Northern  Pacific  Railway  between  Port- 
land and  Seattle  do  not  make  the  through  route  via  the  Northern  Pacific  Railway 
unreasonable  or  unsatisfactory,  so  as  to  justify  the  interstate  commerce  commis- 
sion in  the  exercise  of  its  power  to  establish  through  routes  where  no  reasonable 
or  satisfactory  through  route  exists,  in  ordering  the  establishment  of  through 
routes  between  those  points  via  the  Union  Pacific  Railway,  so  as  to  put  the  latter 
road  on  an  equal  footing  with  the  Northern  Railway  Company  in  the  use  for 
through  travel  of  the  road  belonging  to  the  latter  between  Portland  and  Seattle.*^ 

Where  Route  Has  Been  Established. — The  commission  has  no  power  to 
make  an  order  for  a  new  through  route  if  a  reasonable  and  satisfactory  through 
route  already  exists,  and  the  existence  of  such  a  route  may  be  inquired  into  by 
the  courts.®^  While  there  was  no  through  rate  and  no  through  route  there  was, 
in  fact,  a  through  shipment  from  St.  Louis  to  Leadville.  Its  interstate  character 
could  not  be  destroyed  by  ignoring  the  points  of  origin  and  destination,  separa- 
ting the  rate  into  its  component  parts  and  by  charging  local  rates  and  issuing 
local  waybills,  attempting  to  convert  an  interstate  shipment  into,  intrastate  trans- 
portation. For  when  goods  shipped  from  a  point  in  one  state  to  a  point  in  an- 
other are  received  in  transit  by  a  state  common  carrier,  under  a  conventional  di- 
vision of  the  charges,  such  carrier  must  be  deemed  to  have  subjected  its  road  to 
an  arrangement  for  a  continuous  carriage  or  shipment  within  the  meaning  of  the 
act  to  regulate  commerce.  This  common  arrangement  does  not  depend  upon  the 
establishment  of  a  through  route  or  the  issue  and  recognition  of  a  through  bill 
of  lading,  but  may  be  otherwise  manifested.** 

Routing  Goods. — There  is  no  principle  of  common  law  which  forbids  a  sin- 
gle railroad  corporation,  or  two  or  more  of  such  corporations,  from  selecting, 
from  two  or  more  other  corporations,  one  which  they  will  employ  as  the  agency 
by  which  they  will  send  freight  beyond  their  own  lines,  on  through  bills  of  lad- 
ing, or  as  their  agent  to  receive  freight,  and  transmit  it  on  through  bills  to  their 
own  lines,  and  without  breaking  bulk;  and  the  right  to  make  such  selection  is 
not  taken  away  by  the  interstate  commerce  law.*^  Nor  is  a  connecting  road 
which  permits  through  billing  and  routing  with  one  forwarding  road  oblige  to  do 
likewise  with  another  forwarding  road,  though  the  latter  possesses  all  the  neces- 
sary tracks  and  terminal  facilities;  and  it  may  still  insist  on  carrying  all  freight 
offered  by  such  road  in  its  own  cars,  and  to  that  end  require  reloading  and  re- 
billing  at  local  rates. ^'^  The  Interstate  Commerce  Act  as  amended  June  18,  1910, 
providing  that,  in  all  cases  where  at  the  time  of  delivery  of  a  shipment  two  or 
more  through  routes  shall  have  been  established,  the  person  making  the  shipment 
shall  have  the  right  to  designate  the  route  of  transportation,  does  not  apply  to  an 
interstate  shipment  made  in  1907.*^ 

Right  of  Tap  Line  to  Participate  in. — Tap  line  railroads  connecting  timber 
lands  and  lumber  mills  with  trunk  line  railroads,  though  owned  by  the  owners  of 
the  timber  and  mills,  are  entitled  to  participate  with  the  trunk  lines  in  joint 
through  rates  where  organized  as  common  carriers  under  the  state  laws.^^ 

86.  Interstate     Commerce     Comm.     v.       (Ind.),   103   N.   E.   839. 

JSTorthern  Pac.   R.   Co.,   216  U.  S.  538,   54  92.  Right  of  tap  line  to  participate  in. 

Iv.  Ed.  608,  30  S.  Ct.  417.                     ■  —United  States  v.  Louisiana,  etc.,  R.  Co., 

87.  Where  route  exists.— Interstate  34  S.  Ct.  741,  234  U.  S.  1,  Ann.  Cas. 
Commerce    Comm.    v.    Northern    Pac.    R.  1913D,    880. 

Co.,   216  U.   S.   538,   54   L.   Ed.   608,   30  S.  A    tap    line   raihoad    is    entitled    to   the 

Ct.  417.  same  allowance  from  the  trunk  lines  out 

88.  Baer  Bros.  Mercantile  Co.  v.  Den-  of  joint  through  rates  for  logs  and  lum- 
ver,  etc.,  R.  Co.,  233  U.  S.  479,  34  S.  Ct.  ber  offered  to  the  tap  line  by  its  pro- 
«41.  prietary    company   as    it   receives    out    of 

89.  Routing  goods. — Prescott,  etc.,  R.  the  joint  rate  for  non-proprietary  log  and 
Co.  V.  Atchison,  etc.,  R.  Co.,  73  Fed.  lumber  traffic  under  exceptions  in  Hep- 
438,  explaining  New  York,  etc.,  R.  Co.  v.  burn  Act  lune  29,  1906,  forbidding  car- 
New  York,  etc.,  R.  Co.,  50  Fed.  867.  riers  to  transport  in  interstate  commerce 

90.  Little  Rock,  etc.,  R.  Co.  v.  St.  articles  in  which  they  are  associated  or 
Louis,  etc.,  R.  Co.,  59  Fed.  400.  interested.       United     States      v.      Butler 

91.  Cleveland,    etc.,    R.    Co.    v.    Hayes       County  R.  Co.,  234  U.  S.  29,  84  S.  Ct.  748. 
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§  4054.  Rates. — Railroad  tracks  connecting  iron  works  with  the  track  of 
an  interstate  railroad  on  the  grounds  of  the  iron  company  and  engines  used 
thereon  are  mere  plant  facilities,  although  transferred  to  a  separate  company  or- 
ganized as  a  railroad,  and  the  latter  is  not  a  common  carrier  entitled  to  share  in 
the  interstate  rates  so  far  as  related  to  the  business  of  the  iron  company.®^ 

The  proportion  in  which  freight  earned  by  two  connecting  railroads  under  a 
joint  tariff  schedule  is  divided  between  them  is  a  matter  for  their  consideration 
■alone,  and  cannot  be  taken  cognizance  of  by  a  court  for  the  purpose  of  determin- 
ing that  the  share  received  by  one  constitutes  an  unjust  or  discriminative  rate, 
Tinder  the  interstate  commerce  law.^*  A  reasonable  division  out  of  joint  rates 
■can  not  be  denied  a  common  carrier  for  transportation  services  by  the  interstate 
commerce  commission  because  of  any  past  or  present  derelictions  or  even  the 
fear  of  further  violations  of  law.®^ 

§§    4055-4057.   Liability  of  Initial  Carrier— §    4055.     In  General.— 

The  Act  of  June  29,  1906,  provides  that  any  common  carrier  receiving  property 
for  interstate  shipment  shall  be  liable  for  any  loss  or  injury  thereto  caused  by  it 
■or  any  common  carrier  to  which  such  property  may  be  delivered,  or  over  whose 
line  such  property  may  pass,  and  that  no  contract  shall  exempt  such  common 
'can-ier  from  such  liability. 8**  This  provision  is  not  unconstitutional ;  but  is  in  all 
respects  a  valid  enactment. ^'^  But  the  holder  of  a  bill  of  lading  was  not  bound 
to  sue  the  initial  carrier,  but  might  sue  directly  an  intermediate  carrier  for  loss  of 
or  damage  to  goods  on  its  line.^* 

What  Constitutes  Through  Shipment. — The  delivery  of  an  interstate  ship- 
ment of  freight  to  an  intrastate  railroad  under  a  through  bill  of  lading  and  a 
guarantee  of  through  rate  is  a  through  shipment,  and  is  governed  by  the  Act  of 
June  29,  1906,  making  initial  carriars  liable  for  loss  or  injury  caused  by  connect- 
ing carriers.''^  And  so  is  a  bill  of  lading  dated  in  one  state,  showing  a  destina- 
tion in  another,  and  containing  stipulations  governing  the  entire  transportation, 
specifying  not  only  rights,  duties,  or  limitations  relating  to  the  parties,  but  also 
to  subsequent  carriers. ^       A  bill  of  lading  for  a  through  shipment  is  a  through 

93.  Rate. — Crane  Iron  Works  v.  United  teenth  amendment  of  the  constitution, 
States,    S09    Fed.   238.  and  §  19,  art.  1,  Const.  Galveston,  etc.,  R. 

94.  Allen  v.  Oregon  R.,  etc.,  Co.,  98  Co.  v.  Cro-w  (Tex.  Civ.  App.),  117  S.  W. 
Fed.  16.  See  post,  "Charges  of  Connect-  170;  Galveston,  etc.,  R.  Co.  v.  Piper  Co., 
ing    Carriers,"    §    4149.  52   Tex.   Civ.   App.   568,   115   S.   W.   107. 

95.  Louisiana,  etc.,  R.  Co.  v.  United  Due  process  of  law. — Act  of  June  29, 
States,   209   Fed.   244.  _                       _  1906,  c.  3591,  §  7,  34  Stat.  584  (U.  S.  Comp. 

96.  Liability  of  initial  carrier. — -Mis-  St.  Supp.  1907,  p.  909),  is  not  unconstitu- 
souri,  etc.,  R.  Co.  v.  Stark  Grain  Co.,  103  tional  as  depriving  a  common  carrier  of 
Tex.  542,  131  S.  W.  410;  Galveston,  etc.,  life  or  liberty  or  property  without  due 
R.  Co.  V.  Crow  (Tex.  Civ.  App.),  117  S.  process  of  law.  Galveston,  etc.,  R.  Co.  v. 
W.  170;  Kemendo  v.  Fruit  Dispatch  Co.  Piper  Co.,  52  Tex.  Civ.  App.  568,  115  S. 
<Tex.  Civ.  App.),  131  S.  W.  73;  Missouri,  W.  107;  Galveston,  etc.,  R.  Co.  v.  Wallace 
•etc.,    R.    Co.    V.    Carpenter,    52    Tex.    Civ.  (Tex.   Civ.  App.),  117   S.  W.  169. 

App.   585,   114  S.  W.   900;   Galveston,  etc.,  State    sovereignty. — Act    June    29,    1906, 

R.    Co.   V.    Piper    Co.,    52   Tex.    Civ.   App.  c.    3591,    §   7,    34   Stat.    584    (U.    S.    Comp. 

.568,  115  S.  W.  107;  International,  etc.,  R.  St.  Supp.  1907,  p.  909),  does  not  interfere 

Co.   V.    Wilbourne    (Tex.    Civ.    App.),    115  in  any  manner  with  the  rights  of  a  state 

S.  W.   111.  and   is   not   unconstitutional   as   infringing 

Under   Rate   Act    (Act    Cong.   June   29,  state  sovereignty.     Galveston,  etc.,  R.  Co. 

1906,   c.   3591,    34   Stat.   593   (U.   S.    Comp.  v.   Piper   Co.,   52  Tex.   Civ.   App.   568,   115 

St.    Supp.    1909,    p.    1164),    §    7,    an    initial  S.  W.  107;  Galveston,  etc.,  R.  Co.  v.  Crow 

■carrier    is    liable    for    damage    caused    by  (Tex.   Civ.  App.),   117   S.  W.   170. 
the    wrongful    diversion    of    an    interstate  98.    St.  Louis,  etc.,  R.  Co.  v.  Ray  (Tex. 

•shipment  by   a   connecting   carrier   in   an-  Civ.  App.),   127   S.   W.   281. 
■other  state.     Kemendo  v.  Fruit  Dispatch  99.  What  constitutes  through  shipment 

Co.    (Tex.   Civ.   App.),   131   S.   W.   73.  —Houston,     etc.,    R.     Co.    v.     Lewis     los' 

97.   The  Act   of  June   29,   1906,   c.   3591,  Tex.  452,  129  S.  W.  594. 
§  7,  34  Stat.   593   (U.   S.   Comp.   St.   Supp.  1.    Southern  Pac.  Co.  v.  Meadors  &  Co. 

3907,  p.  909),  is  not  violative  of  the  four-  (Tex.    Civ.   App.),   129   S.   W.    170. 
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bill,  although  it  names  intermediate  lines  over  which  the  shipment  is  to  pass.* 

Liability  for  Delay. — The  initial  carrier,  in  an  interstate  shipment,  issuing  a 
through  bill  of  lading  and  collecting  the  entire  freight  charge,  is,  liable  for  any 
damages  from  delay  in  shipment  over  the  line  of  any  connecting  carrier.* 

Presumption  of  Liability. — The  common-law  presumption  that  the  damage 
to  goods  in  transportation  occurred  on  the  line  of  the  final  carrier  can  have  no 
place  in  construing  the  liability  over  of  the  carrier  on  whose  line  the  damages  ac- 
tually occurred  to  the  initial  carrier,  because  the  right  of  the  initial  carrier  to  re- 
cover against  a  connecting  carrier,  under  the  Act  of  June  29,  1906,  giving  a  com- 
mon carrier  issuing  a  receipt  or  bill  of  lading  to  a  shipper  a  right  of  recovery 
against  the  connecting  carrier  on  whose  line  occurred  the  actual  damage,  for 
which  the  first  carrier  became  liable  to  the  shipper,  since  such  right  is  made  to 
rest  alone  on  proof  that  the  damage  occurred  on  such  connecting  line.* 

Remedies  of  Shipper. — The  act  provides  that  nothing  in  the  section  shall  de- 
prive the  holder  of  a  bill  of  lading  of  any  remedy  under  existing  laws.^ 

Jurisdiction  and  Venue. — An  action  against  an  initial  carrier  to  enforce  lia- 
bility under  the  Act  of  June  29,  1906,^  making  a  common  carrier  receiving  prop- 
erty for  interstate  shipment  liable  for  loss  of  or  injury  to  such  property  caused 
by  any  connecting  carrier,  may  be  brought  before  the  county  court  of  the  county 
in  which  the  shipment  originated,  and  need  not  be  brought  before  a  federal  court, 
although  the  Act  of  Feb.  4,  1887,'^  provides  that  if  any  common  carrier  subject  to 
the  provisions  of  the  Interstate  Commerce  Act  shall  do  any  act  thereby  prohibited 
or  declared  unlawful,  such  carrier  shall  be  liable  to  the  person  injured  for  the  full 
amount  of  damages,  together  with  a  reasonable  attorney's  fee  to  be  fixed  by  the 
court  and  taxed  as  costs  in  the  case,  as  the  action  is  not  founded  on  any  violation 
of  the  Interstate  Commerce  Act  or  any  of  its  amendments,  and  is  not  brought  for 
the  purpose  of  collecting  any  penalty  incurred  for  the  violation  of  such  act.^  The 
state  courts  have  jurisdiction  of  a  suit  against  an  initial  carrier  operating  a  line 
within  the  state  for  goods  lost  in  transit  under  a  contract  for  through  shipment 
to  another  state.^ 

Prerequisites  to  Recovery  of  Damages. — In  an  action  against  an  initial 
carrier  for  the  value  of  goods  consigned  to  defendant  which  were  never  delivered, 

2.    The    initial    carrier    issued    at    New  from    New    Orleans   to   Waco,   though   it 

Orleans    a    bill    of    lading    reciting    that  named  intermediate  lines  over  which  the 

it   had   received    two    cars   of   fruit   to   be  shipment  was  to  pass,  so  that  the  initial 

transported    by    them    and    by    steamers,  carrier  could  not  limit  its  liability  to  neg- 

railroad    companies,    or    forwarding    lines  ligence    on    its    own    line.      Kemendo    v. 

with  which   it   connected   to   Waco,   Tex.,  Fruit  Dispatch   Co.   (Tex.   Civ.  App.),  131 

with    as    reasonable    dispatch    as   its    gen-  S.  W.  73. 

eral  business  permitted;  the  consignment  3.     Liability   for   delay. — Missouri,    etc., 

being  to  Waco  via  a  named  line  at  Hous-  R.    Co.    v.    Carpenter,    52   Tex.    Civ.    App. 

ton.      Another   provision   limited    the   ini-  585,  114  S.  W.  900. 

tial   carrier's   liability  to   injuries   happen-  4.     Presumption     of     liability. — Carlton 

ing  on  its  own  line.     Rate  Act  (Act  Cong.  Produce  Co.  v.  Velasco,  etc.,  R.  Co.  (Tex. 

June    29,    1906,    c.    3591,    34    Stat.    595    [U.  Civ.  App.),   131  S.  W.   1187. 

S.   Comp.   St.   Supp.   1909,   p.   1164]),   §  7,  5.   Remedies  of  shipper. — St.  Louis,  etc., 

amending   the    Interstate    Commerce    Act  R.    Co.   v.    Ray    (Tex.    Civ.   App.),   127    S. 

(Act    Feb.    4,    1887,    c.    104,    §    30,    24    Stat.  W.   281. 

386  U.  S.  Comp.  St.  1901,  p.  3169),  makes  6.   Jvurisdiction  and  venue.— Act  June  29, 

any    common    earner    receivmg    property  ]906,    c.    3591,    §    7,    34    Stat.    584    (U.    S. 

for    transportation    from    a    point    in    one  Comp.    St.    Supp.    1907,    p.   909). 

state   to    a   point   in   another   state    liable  ^^   ^^^  ^^^        ^gg     ^            g  g    ^^  gtat. 

for    mjury    caused    by    it    or    any    carrier  gg^   ^^    g    ^^^      St.  1901,  p    3159). 

over  whose  lines  the  property  passes,  and  ^                      *^         t^    /-,            tt         r^ 

forbids   the   exemption   of  the  initial   car-  8.    Galveston,  etc.,  R.  Co.  z--  Piper  Co.. 

rier  from  liability  by  any   contract.     An-  ?2    "ex     Ciy.    App.    568,    115    S.    W.    107, 

other    paragraph    provides    for    recovery  followed  m  Galveston,  etc.,  R.  Co.  v.  Wal- 

over  by  it   against  the   carrier   on   whose  1^'^^    (Tex.    Civ.    App.),    117    S.    W.    169. 

lines  the  injury  occurred.     Held,  that  the  9.    Houston,   etc.,   R.   Co.   v.   Lewis,   103 

bill  of  lading  was  for  a  through  shipment  Tex.  452,  129  S.  W.  594. 
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the  plaintifif  is  under  no  obligation  to  prove  that  the  freight  had  not  been  paid  not 
what  the  freight  rate  was.i" 

Time  for  Making  Claim. — A  stipulation  in  a  bill  of  lading  issued  by  the  ini- 
tial carrier  of  an  interstate  shipment  that  claims  for  loss  must  be  made  to  the 
agent  at  point  of  delivery  promptly  after  the  arrival  of  the  goods,  and  if  delayed 
for  more  than  thirty  days  after  due  time  for  delivery  no  carrier  shall  be  liable,  is 
a  reasonable  requirement  for  the  protection  of  the  initial  carrier,  liable  for  loss 
or  injury  caused  by  it  or  any  connecting  carrier,  and  must  be  complied  with  or 
the  carrier  is  relieved  from  liability,  unless  the  stipulation  is  waived. ^^ 

§  4056.  Limiting  Liability. — Under  the  provision  of  the  act  making  the 
initial  carrier  of  an  interstate  shipment  liable  for  loss  on  connecting  lines,  the 
initial  carrier  of  such  a  shipment  can  not  limit  its  liability  to  damages  oc(5urring 
on  its  own  line.i^  Such  liability  is  not  affected  by  a  bill  of  lading  which  stipulates 
that  such  carrier  in  receiving  the  shipment,  limited  its  liability  to  damages  done 
on  its  own  line.^^ 

§  4057.  Recovery  over  against  Other  Carrier. — The  Act  of  June  29, 
1906,  provides  for  the  recovery  over  by  the  initial  carrier  against  the  carrier  on 
whose  lines  the  damage  or  injury  to  the  goods  occurred. i*  A  common  carrier 
who  has  been  held  liable  in  damages  at  the  suit  of  a  shipper  to  whom  it  has  is- 
sued a  receipt  may  recover  from  a  common  carrier  on  whose  connecting  line  the 
actual  loss  or  damage  occurred  the  amount  that  it  may  have  been  required  to  pay 
the  shipper  under  the  provisions  of  the  same  section.  The  right  so  granted  to 
the  carrier  giving  such  receipt  or  bill  of  lading  can  not  be  impaired  by  any  agree- 
ment between  the  shipper  or  holder  of  the  receipt  or  bill  of  lading  and  any  of  the 
connecting  carriers. ^^  A  shipper  brought  action  against  the  defendant  who  had 
issued  the  receipt  ajid  two  other  carriers,  and,  upon  the  payment  of  the  money 
to  the  shipper  by  the  other  carriers,  the  suit  was  discontinued  as  to  them,  and 
they  were  given  an  indemnity  by  the  shipper  against  all  liability.  If  the  damage 
was  caused  by  the  indemnified  companies,  they  could,  under  their  indemnity,  re- 
cover over  against  the  shipper,  so  that  the  effect  would  be  to  raise  an  estoppel 
against  the  shipper's  recovery  from  them  or  from  the  initial  carrier,  but  that  no 
such  estoppel  would  arise  unless  the  damage  was  caused  by  the  act  of  one  of  the 
indemnified  companies. i*  Where,  in  an  action  against  connecting  carriers  for 
damages  to  a  shipment  of  horses,  the  evidence  was  sufficient  to  sustain  a  judg- 
ment against  the  delivering  carrier  for  all  the  damages,  it  can  not  be  heard  to 
complain  on  appeal  that  the  judgment  was  against  it  for  only  one-half  of  the 

10.  Prerequisites  to  recovery  of  dam-  for  loss  or  injury  to  the  siiipment  caused 
ages. — Galveston,  etc.,  R.  Co.  v.  Piper  by  it  or  any  connecting  carrier,  renders 
Co.,  53  Tex.  Civ.  App.  568,  115  S.  W.  107.  void   a    stipulation    in    a    contract    for    an 

11.  Time  for  making  claim. — Old  Do-  interstate  shipment  limiting  the  liability 
ininion  Steamship  Co.  v.  Flanary  &  Co.,  of  the  initial  carrier  to  loss  occurring  on 
111   Va.    816,   69   S.   E.   1107.  its    own   line.      Old   Dominion    Steamship 

12.  Limiting  liability. — Southern  Pac.  Co.  v.  Flanary  &  Co.,  69  S.  E.  1107,  111 
Co.  V.   Meadors   &   Co.    (Tex.   Civ.   App.),  Va.  816. 

139  S.  W.  170;  Kemendo  v.  Fruit  Dis-  14.  Recovery  over  against  other  car- 
patch  Co.  (Tex.  Civ.  App.),  131  S.  W.  rier. — Kemendo  v.  Fruit  Dispatch  Co. 
73;  Missouri,  etc.,  R.  Co.  v.  Carpenter,  (Tex.  Civ.  App.),  131  S.  W.  73.  See  Mis- 
53  Tex.  Civ.  App.  585,  114  S.  W.  900;  souri,  etc.,  R.  Co.  v.  Carpenter,  53  Tex. 
Galveston,  etc.,  R.  Co.  v.  Piper  Co.,  53  Civ.  App.  585,  114  S.  W.  900;  Galveston, 
Tex.  Civ.  App.  568,  115  S.  W.  107;  In-  etc.,  R.  Co.  v.  Piper  Co.,  53  Tex.  Civ. 
ternational,  etc.,  R.  Co.  v.  Wilbourne  App.  568,  115  S.  W.  107;  International, 
<Tex.   Civ.  App.),   115   S.  W.  111.  etc.,  R.  Co.  v.  Wilbourne  (Tex.  Civ.  App.), 

13.  International,   etc.,    R.    Co.   v.  Wil-  115  S.  W.  111. 

bourne   (Tex.   Civ.  App.),  115   S.   W.  111.  15.     Carlton    Produce    Co.    v.    Velasco, 

The  Carmack  amendment  to  the  Inter-  etc.,  R.   Co.   (Tex.  Civ.  App.),   131  S.  W. 

state   Commerce  Act   (Act  June  39,  1906,  1187. 

c.    3591,    34    Stat.    593    [U.    S.    Comp.    St.  16.     Carlton    Produce    Co.    v.    Velasco, 

Supp.    1909,   p.    1167]),   making  the   initial  etc.,   R.   Co.    (Tex.   Civ.   App.),   131   S.   W. 

carrier    of    an    interstate    shipment    liable  1187. 
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damages,  and  the  receiving  carrier  can  not  complain  of  a  division  of  the  damages 
as  the  interstate  commerce  act  makes  any  common  carrier  receiving  property  for 
transportation  from  a  point  in  one  state  to  a  point  in  another  state  liable  for  any 
damage  to  such  property  caused  by  it  or  any  other  common  carrier  to  which  the 
property  is  delivered. i''  Where  the  damage  from  delay  in  transportation  is  loss 
of  a  market,  and  not  deterioration  in  the  goods  shipped,  it  is  error  to  charge  that, 
if  a  verdict  is  found  against  any  of  the  connecting  carriers,  the  damages  should 
be  apportioned  among  them  according  to  the  degree  of  negligence  of  which  ei- 
ther was  guilty.i® 

§§  4058-4149.  Rates  and  Charges— §  4058.  In  General.— The  Inter- 
state Commerce  Act  provides  that  all  charges  made  for  services  rendered  or  to  be 
rendered  in  the  transportation  of  passengers  or  property,  or  in  connection  there- 
with, or  for  the  receiving,  delivering,  storing,  or  handling  of  such  property,  shall 
be  reasonable  and  just,  and  every  unjust  and  unreasonable  charge  for  such  serv- 
ice is  prohibited  and  declared  to  be  unlaw  ful,!^  whether  it  be  because  too  high 
or  too  low. 2" 

Power  of  Congress. — Congress,  in  the  exercise  of  its  power  over  commerce, 
could  enact  the  provisions  of  which  rendered  unenforceable  a  prior  contract,  valid 
when  made,  by  which  an  interstate  carrier  agreed  to  issue  annual  passes  for  life 
in  consideration  of  a  release  of  a  claim  for  damages.^^  There  is  no  vested 
right  in  the  shipper  or  in  the  carrier  to  have  an  agreement  for  free  or  reduced 
transportation  or  for  rebates  consummated  by  the  payment  of  the  rebate  arranged 
for,  or  the  performance  of  the  stipulated  service  at  the  free  or  reduced  rate.  In 
other  words,  the  power  of  congress  to  regulate  commerce  is  not  hampered  by  any 


17.  St.  Louis,  etc.,  R.  Co.  v.  Fenley 
(Tex.    Civ.    App.),    118    S.    W.    845. 

18.  Missouri,  etc.,  R.  Co.  v.  Carpenter, 
52  Tex.   Civ.  App.  585,  114  S.  W.  900. 

19.  Rates  and  charges. — Interstate  Com- 
merce Comm.  V.  Brimson,  154  U.  S.  447, 
38  L.  Ed.  1047,  12  S.  Ct.  1125;  Interstate 
Commerce  Comm.  v.  Baltimore,  etc.,  R. 
Co.,  145  U.  S.  263,  36  L.  Ed.  699,  12  S. 
Ct.  844;  Texas,  etc.,  R.  Co.  v.  Interstate 
Commerce  Comm.,  162  U.  S.  197,  40  L. 
Ed.  940,  16  S.  Ct.  666;  Covington,  etc., 
Road  Co.  V.  Sandford,  164  U.  S.  578,  41 
L.  Ed.  560,  17  S.  Ct.  198;  Interstate  Com- 
merce Comm.  V.  Cincinnati,  etc.,  R.  Co., 
167  U.  S.  479,  42  L.  Ed.  243,  17  S.  Ct. 
896;  Savannah,  etc.,  R.  Co.  v.  Florida 
Fruit  Exch.,  167  U.  S.  512,  42  L.  Ed.  257, 
17  S.  Ct.  998;  Interstate  Commerce  Comm. 
V.  Alabama  Mid.  R.  Co.,  168  U.  S.  144, 
42  L.  Ed.  414,  18  S.  Ct.  45;  Louisville, 
etc.,  R.  Co.  V.  Behlmer,  175  U.  S.  648, 
44  L.  Ed.  309,  20  S.  Ct.  209;  Texas,  etc., 
R.  Co.  V.  Abilene  Cotton  Oil  Co.,  204  U. 
S.  426,  51  L.  Ed.  553,  27  S.  Ct.  350,  9 
Am.  &  Eng.  Ann.  Cas.  1075;  Cutting  v. 
Florida   R.,    etc.,    Co.,   30    Fed.   663. 

20.  Either  too  high  or  too  low. — In- 
terstate Commerce  Comm.  v.  Cincinnati, 
etc.,  R.  Co.,  167  U.  S.  479,  42  L.  Ed.  243, 
17  S.  Ct.  896. 

21.  Power  of  congress. — The  constitu- 
tional liberty  of  the  citizen  to  make  con- 
tracts was  not  infringed  by  the  enactment 
by  congress,  in  the  exercise  of  its  power 
over  commerce,  of  the  provisions  of  Act 
June   29,    1906,    c.   3591,   §   6,    34   Stat.   592 


(U.  S.  Comp.  St.  Supp.  1909,  p.  1163), 
which  rendered  unenforceable  a  prior 
contract,  valid  when  made,  by  which  an 
interstate  carrier  agreed  to  issue  annual 
passes  for  life  in  consideration  of  a  re- 
lease of  a  claim  for  damages.  Louis- 
ville, etc.,  R.  Co.  V.  Mottley,  219  U.  S. 
467,  55  L.  Ed.  297,  31  S.  Ct.  265,  34  L. 
R.  A.,  N.  S.,  671,  reversing  decree,  11& 
S.   W.   982,   133   Ky.   652. 

The  agreement  between  the  railroad 
company  and  the  Mottleys  must  neces- 
sarily be  regarded  as  having  been  made 
subject  to  the  possibility  that,  at  some 
future  time,  congress  might  so  exert  its 
whole  constitutional  power  in  regulating 
interstate  commerce  as  to  render  that 
agreement  unenforceable,  or  to  impair  its 
value.  That  the  exercise  of  such  power 
may  be  hampered  or  restricted  to  any  ex- 
tent by  contracts  previously  made  be- 
tween individuals  or  corporations  is  in- 
conceivable. The  framers  of  the  consti- 
tution never  intended  any  such  state  of 
things  to  exist.  Louisville,  etc.,  R.  Co. 
V.  Mottley,  219  U.  S.  467,  55  L.  Ed.  297, 
31   S.   Ct.   265,   34   L.   R.   A.,   N.   S.,   671. 

Contracts  for  rebates. — ^And  this  is  true, 
with  respect  to  contracts  for  rebates, 
even  though  the  property  was  trans- 
ported before  the  act  went  into  effect. 
The  fact  that  the  contract  has  been  car- 
ried out  to  that  extent  confers  no  vested 
right  upon  the  shipper  to  have  it  com- 
pleted by  the  payment  of  the  rebate 
agreed  upon.  New  York,  etc.,  R.  Co.  v. 
United  States,  212  U.  S.  500,  53  L.  Ed^ 
624,  29  S.   Ct.  309. 
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obligation  to  preserve  existing  agreements  intact  or  to  deprive  the  parties  thereto 
of  the  right  to  carry  the  same  into  execution  only  upon  the  payment  of  compen- 
sation for  the  rights  thus  injured  or  destroyed,  but  all  such  contracts  must  be 
considered  as  having  been  entered  into  subject  to  the  power  of  congress  at  some- 
future  time  to  render  the  same  illegal  and  impossible  of  performance  through  the 
enactment  of  statutes  in  the  exercise  of  its  power  to  regulate  commerce.  Were 
it  otherwise,  the  extent  to  which  the  power  of  congress  could  be  restricted  would 
be  measured  only  by  the  skill  and  foresight  which  designing  parties  could  bring  to- 
bear  in  framing  their  agreements. ^^ 

Compliance  with  Statute. — The  very  terms  of  the  statute,  that  charges  must 
be  reasonable,  that  discrimination  must  not  be  unjust,  and  that  preference  or 
advantage  to  any  particular  person,  firm,  corporation  or  locality  must  not  be 
undue  or  unreasonable,  necessarily  imply  that  strict  uniformity  is  not  to  be  en- 
forced.23 

Estoppel  to  Collect  Rate. — A  railroad  can  not  estop  itself  from  right  to 
collect  the  rate  for  carriage  which,  by  the  Interstate  Commerce  Act,  it  is  required 
to  charge.^*  As  the  published  rates  prevail  over  those  agreed  upon  by  the  par- 
ties, the  carrier  is  not  estopped  to  collect  the  full  amount  prescribed  by  the  rates^ 
published  under  the  statute  where  such  amount  is  in  excess  of  that  which  the 
carrier  by  contract  with  the  shipper  has  agreed  to  accept  for  a  given  ship- 
ment.^^ 

Common  Law  Does  Not  Apply. — In  an  action  for  damages  for  charging  un- 
reasonable rates  for  transportation  from  one  state  to  another,  shipments  made 
before  the  adoption  of  the  interstate  commerce  act  are  governed  by  the  common, 
law,  and  those  made  after  the  adoption  of  that  act  by  the  common  law  as  modi- 
fied by  the  act.^*  The  common-law  rule  forbidding  common  carriers  from  exact- 
ing unreasonable  charges  does  not  apply  to  interstate  commerce,  though  the  con- 
tract of  carriage  is  made  in  a  state  where  that  rule  prevails,  since  such  commerce 
is  governed  solely  by  the  laws  of  the  United  States,  and  the  United  States  have 
never  adopted  the  common  law.^'' 

Anti-Trust  Act  Does  Not  Apply. — The  Sherman  anti-trust  law  ^^  does  not 
give  any  right  of  action  for  damages  sustained  by  the  payment  of  excessive,, 
unjust,  or  unreasonable  rates  to  interstate  carriers,  such  relief  being  provided 
for  by  the  Interstate  Commerce  Act.^^ 

§  4059.  Just  and  Reasonable. — The  act  requires  that  all  charges  made  for 
transportation  shall  be  reasonable.^*  When  relief  by  way  of  damages  is  sought 
under  the  provisions  of  the  interstate  commerce  act,  upon  the  averment  that  a 
shipper  has  been  charged  an  unreasonable  rate  for  goods  transported  by  a  rail- 
way company,  the  plaintiff,  in  order  to  be  entitled  to  recover,  must  show  that 
the  rate  charged  is  unreasonable  according  to  the  provisions  of  that  act.^^ 

22.  New  York,  etc.,  R.  Co.  v.  United  27.  Swift  v.  Philadelphia,  etc.,  R.  Co.^ 
States,    212    U.    S.    500,   53    L.    Ed.    624,    29       58   Fed.   858. 

S.  Ct.  309;  Armour  Packing  Co.  v.  United  28.    Anti-Trust   Act   does   not   apply. — - 

States,    209    U.    S.    56,    52    L.    Ed.    681,    28  (Act   Cong.   July   2,   1890,   c.    647,   §   7,   26- 

S.  Ct.  428;  Louisville,  etc.,  R.  Co.  v.  Mot-  Stat.  210  [U.  S.  Comp.  St.  1901,  p.  3202]). 

tley,   219  U.   S.   467,   55   L.   Ed.   297,   31   S.  29.     Meeker   v.    Lehigh    Valley    R.    Co.,. 

Ct.   265,   34  L.    R.  A.,   N.   S.,   671,   revers-  162  Fed.  354. 

ing  133  Ky.  652,  118  S.  W.  982.  30.   Just  and  reasonable.— Atchison,  etc., 

23.  Compliance    with    statute. — Texas,  R.  Co.  v.  United  States,  203  Fed.  56. 

etc.,     R.     Co.     V.     Interstate     Commerce  Interstate   Commerce  Act  Feb.  4,   1887,. 

Comm.,   162  U.  S.   197,  40  L.   Ed.  940,   16  c.    104,    §    1,    24    Stat.    379    [U.    S.    Comp. 

S.   Ct.  666.  St.  1901,  p.  3154],  requires  that  all  charges. 

24.  Estoppel  to  collect  rate. — Louisiana  made  for  the  transportation  of  property 
R.,  etc.,  Co.  V.  Holly,  127  La.  615,  53  So.  shall  be  reasonable.  Interstate  Com- 
882.  merce    Comm.   v.    Chicago,    etc.,    R.    Co.,. 

25.  Coeur  D'Alene,  etc.,  R.  Co.  v.  Un-  141  Fed.  1003,  affirmed  in  28  S.  Ct.  493^ 
ion  Pac.  R.  Co.,  49  Wash.  244,  95  Pac.  71.  209  U.   S.   108,   52  L.   Ed.  705. 

26.  Common  law  does  not  apply. — Mur-  31.  Van  Patten  v.  Chicago,  etc.,  R.  Co.,, 
ray  v.   Chicago,   etc.,   R.   Co.,   62   Fed.  24.      81   Fed.  545. 
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Re -Enactment  of  Common  Law, — The  interstate  commerce  act  which  pro- 
hibits carriers  from  the  imposition  of  unjust  or  unreasonable  rates,  is  an  express 
adoption  by  the  national  legislature  of  the  principle  of  the  common  law  on  this 
topic.^^ 

Opposite  Directions  between  Same  Points. — It  has  often  been  recognized 
by  the  commission  that  the  mere  fact  that  a  rate  is  higher  one  way  between  the 
same  points  than  it  is  the  other  does  not  prove  that  the  higher  rate  is  unreason- 
able.^^ And  this  is  particularly  true  where  there  is  a  preponderance  of  empty 
cars  moving  in  the  one  direction,  of  where  there  is  here  some  suggestion.  There 
is  also  some  evidence  that  the  rates  westward  from  Mobile  to  New  Orleans 
are  lower  than  they  should  be,  all  of  which  goes  to  show  that  there  is  practically 
nothing  to  be  made' out  of  this  contention.*'* 

Competition. — Rates  to  a  noncompetitive  point  can  not  be  held  unjust  and 
unreasonable  in  themselves,  and  therefore  unlawful,  under  the  first  section  of 
the  act,  where  they  are  made  up  of  the  rates  charged  to  the  nearest  competitive 
point  through  which  the  shipments  pass,  which  are  low  rates,  forced  by  severe 
competition,  combined  with  the  local  rates  fixed  by  the  state  railroad  commission 
between  such  point  and  the  point  of  destination,  thus  giving  the  noncompetitive 
point  the  full  benefit  of  whatever  reduction  in  rates  competition  has  effected  on 
the  line  of  the  shipment,  and  where  the  total  rates  so  charged  are  relatively  just, 
as  compared  with  those  to  other  points  in  the  state,  on  other  lines  of  road,  and 
similarly  situated.^  ^ 

Charge  for  Reconsignment. — An  additional  charge  by  a  carrier  of  two 
cents  per  hundredweight  for  the  privilege  of  reconsigning  hay  at  East  St.  Louis, 
originating  in  northwestern  territory  and  shipped  into  southeastern  territory,  is 
excessive,  within  §  1  of  the  Act  of  Feb.  4,  1887,  prohibiting  excessive  rates,  and 
thereby  produced  an  unjust  discrimination,  in  violation  of  §§  2  and  3  of  the 
act.3^ 

Charge  for  Icing. — An  icing  charge  made  by  a  carrier  in  transporting  inter- 
state commerce  is  not  prima  facie  unreasonable  solely  because  it  exceeds  the  ac- 
tual cost  of  the  ice  alone ;  the  carrier  being  entitled  to  charge  a  reasonable  profit 
on  the  service.^'' 

Terminal  Charges. — A  separate  and  fixed  terminal  charge  of  two  dollars 
per  car  on  live  stock  consigned  to  or  from  Chicago,  made  by  the  railroads  enter- 
ing that  city,  in  addition  to  the  charge  for  transportation  over  their  own  lines, 
to  cover  the  cost  of  transferring  such  cars  from  their  lines  to  the  Union  Stock 
Yards,  which  constitute  the  live  stock  market  of  the  city,  .over  the  tracks  owned 
by  the  stock  yards  company,  and  which  is  shown  to  be  approximately  the  average 
cost  of  such  service,  when  adopted  and  published  as  a  part  of  their  rates  in  ac- 
cordance with  the  requirements  of  the  interstate  commerce  law,  does  not  render 

32.  Re-enactment  of  common  law. —  ment,  St.  Louis,  etc.,  Grain  Co.  v.  South- 
Tift  V.   Southern  R.  Co.,   133  Fed.  789.  ern   R.    Co.,   149    Fed.   609,   affirmed   in   82 

33.  Opposite   directions   between  same       C.  C.  A.  614,  153  Fed.  738. 

points.— Louisville,    etc.,    Railroad    v.    In-  37.    Charge  for  icmg.— Geraty  v.  Atlan- 

terstate  Commerce   Comm.,   195  Fed.  541;  tic,  etc.,  R.  Co.,  311  Fed.  337. 

Duncan  v.  Atch.,  Topeka  &  Santa  Fe,   6  An    order    of    the    mterstate    commerce 

Interst.    Com.    Comm.    R.    85,    103;    Mc-  commission   fixmg  a   charge   of  $7.50  per 

Loon  V.  Boston  &  Maine  R.  R.,  9  Interst.  car  for  services  rendered  in  shipments  of 

Com.   Comm.  R.  643;  Weil  v.  Pennsylva-  citrus  fruits  from  Ca  ifornia  to  the  East, 

nia  R.  R.,  11  Interst.  Com.  Comm.  R.  637.  which,   being  pre-cooled,   required   no   re- 

„.      T       •     -11        i       T3   ■<       J          T   i  icing,  Will  not  be  disturbed  on  the  ground 

34.  Louisvdle,    etc.,   Railroad  j.    Inter-  ^^J\^^   ^„,;„3   ^^^^    ,^     j^^j    t^    haul 

state  Commerce  Comm.,  195  Fed.  541.  ^^^  j^^  without  reasonable  compensation, 

35.  Competition.— Interstate  Comrnerce  ^here  the  revenue  from  the  car  is  greater 
Comm.  V.  Western,  etc.,  R.  Co.,  35  C.  C.  than  that  derived  from  a  car  of  standard 
A.  317,  93  Fed.  83;  Interstate  Commerce  refrigeration,  without  corresponding  in- 
Comm.  V.  Nashville,  etc.,  R.  Co.,  57  C.  crease  in  cost.  Atchison,  etc.,  R.  Co.  v. 
C.  A.  234,  130  Fed.  934.  United    States,    332   U.    S.    199,    34    S.    Ct. 

36.  Charge    for    reconsignment. — Judg-  391. 
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such  rates  unreasonable  and  unjust,  although  the  roads  themselves  furnish  no 
terminal  facilities  at  Chicago  for  handHng  stock,  and  the  Union  Stock  Yards 
were  originally  established,  and  have  ever  since  been  used,  as  the  general  depot 
for  live  stock  by  all  the  roads. ^* 

A  combination  rate  made  by  adding  to  a  competitive  through  rate  charged 
between  a  point  of  shipment  and  a  basing  point  a  noncompetitive  local  rate 
charged  between  such  basing  point  and  a  local  station  beyond  is  not  violative  of 
the  Interstate  Commerce  Act.^^ 

Penalty  for  Overcharge. — A  violation  of  Interstate  Commerce  Act  provid- 
ing that,  if  a  carrier  willfully  violates  any  provisions  of  the  act,  it  shall  be  liable 
for  penalty,  is  not  made  out  by  proof  of  an  overcharge  due  to  accident  or  mistake^ 
but  is  only  established  by  evidence  of  a  willful  act  or  omission.*" 

§  4060.  Established  by  Carrier. — Carriers  have  the  right  in  the  first  in- 
stance t»fix  their  own  rates,  subject  to  the  supervisory  power  of  the  commission 
under  the  interstate  commerce  law.*^  It  must  be  remembered  that  railroads  are 
the  private  property  of  their  owners ;  that  while,  from  the  public  character  of  the 
work  in  which  they  are  engaged,  the  public  has  the  power  to  prescribe  rules  for 
securing  faithful  and  efficient  service  and  equality  between  shippers  and  communi- 
ties, yet,  in  no  proper  sense,  is  the  public  a  general  manager.*^..  Subject  to  the 
two  leading  prohibitions  that  their  charges  shall  not  be  unjust  or  unreasonable, 
and  that  they  shall  not  unjustly  discriminate,  so  as  to  give  undue  preference  or 
disadvantage  to  persons  or  traffic  similarly  circumstanced,  the  act  to  regulate  com- 
merce leaves  common  carriers  as  they  were  at  the  common  law,  free  to  make  spe- 
cial contracts  looking  to  the  increase  of  their  business,  to  classify  their  traffic,  to 
adjust  and  apportion  their  rates  so  £iS  to  meet  the  necessities  of  commerce,  and 
generally  to  manage  their  important  interests  upon  the  same  principles  which 
are  regarded  as  sound,  and  adopted  in  other  trades  and  pursuits. *3  "Section  13 
authorizes  any  person  complaining  to  apply  to  the  commission,  which  shall  in- 

38.  Terminal  charges. — Interstate  Com-  Ct.  844;  Cincinnati,  etc.,  R.  Co.  v.  Inter- 
merce  Comm.  v.  Chicago,  etc.,  R.  Co.,  43  state  Commerce  Comm.,  163  U.  S.  184, 
C.  C.  A.  309,  103  Fed.  349,  affirmed  in  40  L.  Ed.  935,  16  S.  Ct.  700,  4  Am.  & 
186  U.  S.  330,  46  L.  Ed.  1183,  33  S.  Ct.  Eng.  R.  Cas.,  N.  S.,  333;  Savannah,  etc., 
834.  R.   Co.  V.   Florida   Fruit   Exch.,   167   U.   S. 

The  imposition  by  railroad  companies,  513,  43  L.  Ed.  357,  17  S.  Ct.  998;  Inter- 
in  addition  to  the  terminal  charge  em-  state  Commerce  Comm.  v.  Alabama  Mid. 
braced  in  the  through  rates  to  Chicago,  R.  Co.,  168  U.  S.  144,  43  L.  Ed.  414,  18 
of  a  terminal  charge  of  $3  per  car  for  S.  Ct.  45;  Texas,  etc.,  R.  Co.  v.  Inter- 
delivering  live  stock  to  the  Union  Stock  state  Commerce  Comm.,  163  U.  S.  197, 
Yards  in  Chicago,  although  not  justified  40  L.  Ed.  940,  16  S.  Ct.  666;  Southern 
by  an  additional  average  charge  of  $1  per  Pac.  Co.  v.  Interstate  Commerce  Comm., 
car  for  trackage  by  the  Union  Stock  200  U.  S.  536,  50  L.  Ed.  585,  36  S.  Ct. 
Yards  Company,  can  not  be  said  to  be  330;  Interstate  Commerce  Comm.  v.  Cin- 
unjust  and  unreasonable,  where  the  cinnati,  etc.,  R.  Co.,  76  Fed.  183,  ques- 
through  rates  to  Chicago  have  since  been  tion  certified  and  determined  in  167  U.  S. 
reduced  from  $10  to  $15  per  car,  both  479,  493,  43  L.  Ed.  343,  17  S.  Ct.  896. 
the  terminal  charges  and  the  through  Railway  companies  may  contract  with 
rates  as  reduced  being  in  themselves  just  shippers  for  a  single  transportation  or 
and  reasonable  when  separately  consid-  for  successive  transportations,  subject  to 
ered  as  distinct  charges.  Decree  in  43  a  change  of  rates  in  the  manner  provided 
C.  C.  A.  309,  103  Fed.  349,  affirmed  in  in  the  interstate  commerce  act.  Judg- 
Interstate  Commerce  Comm.  v.  Chicago,  ment,  141  Fed.  1003,  affirmed  in  Inter- 
ctc,  R.  Co.,  33  S.  Ct.  834,  186  U.  S.  330,  state  Commerce  Comm.  v.  Chicago,  etc , 
46   L.    Ed.   1183.  R.    Co.,    309   U.    S.    108,    53   L.    Ed.    705,    38 

39.  Interstate  Commerce  Comm.  v.  Al-  S.   Ct.   493. 

abama  Mid.  R.  Co.,  69  Fed.  337.  42.    Interstate     Commerce     Comm.     v. 

40.  Penalty  for  overcharge. — United  Chicago,  etc.,  R.  Co.,  309  U.  S.  108  52 
States    V.    Texas,    etc.,    R.    Co.,    185    Fed.       L.    Ed.   705,   38    S.    Ct.   493. 

820.                                               _  43.    Interstate  Commerce  Comm.  v.  Al- 

41.  Established  by  carrier. — Interstate  abama  Mid.  R.  Co.,  168  U.  S.  144,  43  L. 
Commerce  Comm.  v.  Baltimore,  etc.,  R.  Ed.  414,  18  S.  Ct.  45,  quoting  from  the 
Co.,   145   U.   S.   363,   36   L.   Ed.   699,   12   S.  opinion  in  31  C.   C.  A.  51,  74  Fed.  715. 
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stitute  an  investigation.  Section  15  authorizes  the  commission  to  pass  upon  the 
complaint.  Section  16  authorizes  it  to  make  an  award  of  damages,  and  provides- 
a  method  by  which  the  circuit  court  of  the  United  States  may  enforce  the  pay- 
ment of  the  damages ;  or,  if  the  order  is  for  anything  other  than  the  payment  of 
money,  may  enforce  obedience  to  it  by  injunction  or  other  proper  process.  These 
provisions  indicate  that  the  intention  of  congress  is  that  the  carrier  shall  haive  the 
right  to  fix  its  rates  in  the  first  place ;  that  the  Interstate  Commerce  Commission 
may,  upon  investigation,  determine  them  to  be  unreasonable;  and  th^,t  the  cir- 
cuit court  of  the  United  States  may  then,  either  at  law  or  in  equity  enforce  the 
orders  of  the  commission.  In  this  way  a  uniform  system  can  be  maintained,  and 
inconsistent  rulings  z.s  to  reasonableness  between  courts  and  the  commission,  or 
between  different  courts,  avoided."** 

Operation  and  Effect. — The  rates  provided  and  published  by  carriers  under 
and  pursuant  to  the  Interstate  Commerce  Act  control  over  the  rates  agreed  upon 
between  the  carrier  and  shipper  whenever  there  is  a  conflict  between  me  two.*^ 
A  voluntary  rate,  established  to  meet  competition,  is  not  to  be  taken  as  the  meas- 
ure of  what  is  reasonable.** 

Where  Not  Unjust,  Unreasonable  nor  Discriminatory. — Subject  to  the 
two  leading  prohibitions  that  their  charges  shall  not  be  unjust  and  unreasonable,, 
and  that  they  shall  not  unjustly  discriminate  so  as  to  give  undue  preference  or 
disadvantage  to  persons  or  traffic  similarly  circumstanced,  the  Interstate  Com- 
merce Act  leaves  common  carriers  as  they  were  at  the  common  law,  free  to  make 
special  rates  looking  to  the  increase  of  their  business,  to  classify  their  traffic,  to 
adjust  and  apportion  their  rates  so  as  to  meet  the  necessities  of  commerce  and 
their  own  situation  and  relation  to  it,  and  generally  to  manage  their  important 
interests  upon  the  same  principles  which  a,re  regarded  as  sound  and  adopted  in 
other  trades  and  pursuits.*'' 

§§  4061-4065.  Established  by  Commission— §  4061.  Under  Origi- 
nal Act. — Under  the  original  act  it  was  held  that  congress  had  not  conferred 
upon  the  Interstate  Commerce  Commission  the  legislative  power  to  prescribe  rates, 
either  maximum,  minimum  or  absolute.**     The  power  to  pass  upon  the  reason- 

44.  Wickwire  Steel  Co.  v.  New  York,  Comm.  v.  Northeastern  R.  Co.,  27  C. 
etc.,  R.  Co.,  181  Fed.  316.  C.  A.   631,   83   Fed.   611;    Interstate   Com- 

45.  Operation  and  effect. — Texas,  etc.,  merce  Comm.  v.  East  Tennessee,  etc.,  R. 
R.  Co.  V.  Mugg,  202  U.  S.  243,  50  L.  Ed.  Co.,  85  Fed.  107;  Farmers'  Loan,  etc., 
1011,  26  S.  Ct.  628;  Gulf,  etc.,  R.  Co.  v.  Co.  v.  Northern  Pac.  R.  Co.,  83  Fed. 
Hefley,  158  U.  S.  98,  39  L.  Ed.  910,  15  249;  Illinois  Cent.  R.  Co.  v.  Interstate 
S.  Ct.  .802;  Coeur  D'Alene,  etc.,  R.  Co.  Commerce  Comm.,  206  U.  S.  441,  51  L. 
V.  Union  Pac.  R.  Co.,  49  Wash.  244,  95  Ed.  1128,  27  S.  Ct.  700;  Interstate  Com- 
Pac.  71.  merce   Comm.  v.   Cincinnati,  etc.,   R.   Co., 

46.  Louisville,  etc..  Railroad  v.  Inter-  167  U.  S.  479,  505,  42  L.  Ed.  243,  17  S. 
state  Commerce  Comm.,  195  Fed.  541,  Ct.  896;  Savannah,  etc.,  R.  Co.  v.  Flor- 
citing  Lake  Shore,  etc.,  R.  Co.  v.  Smith,  ida  Fruit  Exch.,  167  U.  S.  512,  42  L.  Ed, 
173  U.  S.  684,  43  L.  Ed.  858,  19  S.  Ct.  257,  17  S.  Ct.  998;  Interstate  Commerce 
565;  Frederich  v.  N.  Y.,  N.  H.  &  H.  R.  Commission  v.  Alabama  Mid.  R.  Co.,  16S 
R.,  18  Interst.  Com.  Comm.  R.  481,  484;  U.  S.  144,  43  L.  Ed.  414,  18  S.  Ct.  45; 
Breese-Trenton  Mining  Co.  v.  Wabash  R.  Chicago,  etc.,  R.  Co.  v.  Minnesota,  13* 
Co.,   19  Interst.  Com.  Comm.  R.  598,  600.  U.   S.   418,   33   L.   Ed.   970,   10   S.   Ct.  462p 

47.  Where  not  unjust,  unreasonable  nor  Reagan  v.  Farmers'  Loan,  etc.,  Co.,  154- 
discriminatory.— Delaware,  etc.,  R.  Co.  v.  U.  S.  362,  38  L.  Ed.  1014,  14  S.  Ct.  1047  ^ 
Kutter,  147  Fed.  51,  77  C.  C.  A.  315,  cit-  St.  Louis,  etc.,  R.  Co.  v.  Gill,  156  U.  S. 
ing  Interstate  Commerce  Comm.  v.  Ala-  649,  39  L.  Ed.  567,  15  S.  Ct.  484;  Cincin- 
bama  Mid.  R.  Co.,  21  C.  C.  A.  51,  74  Fed.  nati,  etc.,  R.  Co.  v.  Interstate  Commerce 
715;  S.  C,  168  U.  S.  144,  42  L.  Ed.  414,  18  Comm.,  163  U.  S.  184,  40  L.  Ed.  935,  16. 
S.   Ct.   45.  S.   Ct.   700,  4  Am.   &   Eng.   R.   Cas.,   N.   S., 

48.  Established  by  commission. — Inter-  223;  Texas,  etc.,  R.  Co.  v.  Interstate 
state  Commerce  Comm.  v.  Lake  Shore,  Commerce  Comm.,  162  U.  S.  197,  40  L. 
etc.,  R.  Co.,  202  U.  S.  613,  50  L.  Ed.  Ed.  940,  16  S.  Ct.  666;  Munn  v.  Illinois,. 
1171,  26  S.  Ct.  766;  Southern  Pac.  Co.  94  U.  S.  113,  24  L.  Ed.  77;  Peik  v.  Chi- 
V.  Colorado  Fuel,  etc.,  Co.,  42  C.  C.  cago,  etc.,  R.  Co.,  94  U.  S.  164,  24  L.  Ed. 
A.  12,  101  Fed.  779;  Interstate  Commerce  97;  Express  Cases,  117  U.  S.  1,  29  L.  Ed- 
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ableness  of  existing  rates  does  not  imply"  a  right  to  prescribe  rates.  The  reason- 
ableness of  the  rate,  in  a  given  case,  depends  on  the  facts,  and  the  function  of  the 
commission  is  to  consider  these  facts  and  give  them  their  proper  weight.  If  the 
commission,  instead  of  withholding  judgment  in  such  a  matter  until  an  issue 
shall  be  made  and  the  facts  found,  itself  fixes  a  rate,  that  rate  is  prejudged  by  the 
commission  to  be  reasonable.*^ 

Legislative  and  Judicial  Acts. — The  power  to  prescribe  rates  is  legislative. 
It  is  one  thing  to  inquire  whether  the  rates  which  have  been  charged  and  collected 
are  reasonable — that  is  a  judicial  act;  but  an  entirely  different  thing  to  prescribe 
rates  which  shall  be  charged  in  the  future — that  is  £i  legislative  act,  and  beyond 
its  powers. ^'^  The  power  given  is  the  power  to  execute  and  enforce,  not  to  legis- 
late. The  power  given  is  partly  judicial,  partly  executive  and  administrative,  but 
not  legislative.^! 

By  Application  to  Court  for  Mandamus. — The  Interstate  Commerce  Com- 
mission has  not  the  right  to  prescribe  rates  which  shall  control  in  the  future,  by 
their  application  to  the  court  for  a  mandamus  to  compel  the  companies  to  comply 
with  their  decision,  that  is,  to  abide  by  their  legislative  determination  as  to  the 
maximum  rates  to  be  observed  in  the  future.^^ 

Joint  Rates. — Modern  commerce  is  largely  carried  on  over  railways  owned 
and  operated  by  different  companies ;  that  congress  in  passing  the  Interstate  Com- 
merce Act  assumed  the  power  to  determine  the  reasonableness  of  joint  tariffs  as 
applied  to  connecting  lines  between  the  several  states.^^  It  is  competent  for  the 
commission  or  the  courts  to  consider  the  through  rate,  however  composed,  or 
however  between  different  railroads  so  as  to  make  a  given  charge,  the  reasonable- 
ness of  which  is  attacked,  a  mere  division  of  ai  through  rate.  Whether  the  dis- 
puted advance  is  made  over  one  road  or  the  other,  or  in  the  rates  over  all,  can 
make  no  difference. s* 

§  4062.  Under  Amendment  of  1906. — It  has  been  suggested  that  the 
traffic  managers  are  much  better  able^  by  reason  of  their  knowlecjge  and  ex- 
perience, to  fix  rates,  and  to  decide  what  discriminations  are  justified  by  the  cir- 
cumstances, than  the  courts.  This  can  not  be  conceded  so  far  as  it  relates  to  the 
Interstate  Commerce  Commission,  which,  by  reason  of  the  experience  of  its  mem- 
bers in  this  kind  of  controversy,  and  their  great  opportunity  for  full  information, 
is,  in  a  sense,  an  expert  tribunal. ^^     j^  j-^^y  \^q  added  that  whether  the  members 

791,  6  S.  Ct.  543,  638;  Thacker  Coal,  etc.,  3  67   U.    S.   513,   43   L.    Ed.   357,    17    S.    Ct. 

Co.   V.    Norfolk,    etc.,    R.    Co.,    67   W.   Va.  998. 

448,  68  S.  E.  107,  38  L.  R.  A.,  N.  S.,  108.  52.  By  application  to  court  for  manda- 

In    territories. — The     Interstate     Com-  mus. — Interstate     Commerce      Comm.    v. 

merce    Commission,   prior   to   the   amend-  Cmcinnati,  etc.,  R.  Co.,  167  U.  S.  479,  42 

ment  of  the  Act  of  August  38,  1906   (Act  L.  Ed.  343,  17  S.  Ct.  896,  followed  in  Sa- 

Cong.    Feb.    4,    1887,    c.    104,    34    Stat.    379  vannah,  etc.,  R.  Co.  v.  Florida  Fruit  Exch., 

[U.  S.  Comp.  St.  1901,  p.  3154]  as  amended  "'^   U.    S.    513,    42    L.    Ed.   257,    17    S.    Ct. 

by   Act    Cong.    Aug.    28,    1906,    c.    3591,    34  998.          _ 

Stat.  584),  had  no  jurisdiction  to  fix  freight  53.  Joint  rates.— Cmcmnati,  etc.,  R.   Co. 

rates  on  shipments  wholly  within  a  terri-  ^-    Interstate    Commerce    Comm.,    162    U. 

tory.     Ft.  Smith,  etc.,  R.  Co.  v.  Chandler  S.  184,  40  L.  Ed.  935,  16  S.  Ct.  700,  4  Am. 

Cotton  Oil  Co.,  25  Okla.  83,  106  Pac.  10.  &  Eng.   R.   Cas.,   N.  S.,  223;   Minneapolis, 

49.  Interstate  Commerce  Comm.  v.  Ala-  %^-:.  ^p.    .'l^i   ^^"5' Pt^on'n  ^  ^-   ^^   ^^^' 
bama  Mid.   R.   Co.,  168  U.  S.  144,  42  L.  *%^  Tii;;ii=   r     .    t?  V            t  .      . 
VA   41/1    IS  c;    rt    A'i  °*-    -'-'"nois    Cent.    R.    Co.   v.    Interstate 
Ed.  414,  18  b.  Ct.  45.  Commerce    Comm.,   206   U.    S.   441,    51   L. 

50.  Legislative  and  judicial  acts.-Inter-  Ed.  1128,  27  S.  Ct.  700;  Cincinnati,  etc.,  R. 
state  Commerce  Comm.  z;^  Cmcmnati,  etc  Co.  v.  Interstate  Commerce  Comm.,  162 
R.  Co.,  167  U.  S.  479,  42  h.  Ed.  243,  17  u.  S.  184,  40  L.  Ed.  935,  16  S  Ct  700 
S-   Ct-  896.  4  Am.   &  Eng.  R.  Cas.,  N.  S.,  223. 

51.  Interstate  Commerce  Comm.  v.  Cin-  55.   Under    amendment    of    1906. East 

cinnati,  etc.,  R.  Co.,  167  U.  S.  479,  43  L.  Tennessee,  etc.,  R.  Co.  v.  Interstate  Com- 

Ed.    343,    17    S.    Ct.    896,    followed    in    Sa-  merce  Comm.,  39  C.  C.  A.  413,  99  Fed.  52; 

vannah,  etc.,  R.  Co.  v.  Florida  Fruit  Exch.,  Interstate  Commerce  Comm.  v.  Louisville' 

etc.,   R.   Co.,   118   Fed.   613. 
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of  the  commission  be  in  fact  expert  or  otherwise  is  not  open  to  question,  for  they 
are,  by  the  act,  required  to  execute  and  enforce  its  provisions  regulating  com- 
merce.5^  The  power  to  prescribe  rates  is  conferred  on  the  commission  by  the 
amendment  of  June  29,  1906.  Under  the  amended  act  therefore,  r£.tes  may  not 
only  be  investigated  and  be  pronounced  unjust  or  unreasonable  or  discriminatory, 
but  other  rates  may  be  prescribed.^'' 

Exclusive  Power  of  Commission. — Exclusive  right  to  fix  rates  for  inter- 
state commerce  being  vested  in  the  Interstate  Commerce  Commission,  the  shippers 
and  the  courts  are  required  to  treat  charges  made  as  reasonable  so  long  as  they 
are  acquiesced  in  by  the  commission.^*  What  is  a  proper  rate  on  fruit  in  pre- 
cooling  shipments,  or  a  fair  charge  for  hauling  necessary  ice  or  rendering  other 
transportation  services  are  aJl  rate-making  matters  committed  to  the  commission. 
It  may  determine  what  shall  be  the  difference  in  rate  between  carload  and  less 
than  carload  lots.  It  may  decide  whether  the  difference  in  revenue,  due  to  a  dif- 
ference in  method  of  loading,  warrants  a  differerice  in  the  rate  on  carload  ship- 
ments of  the  same  article.  It  may  prescribe  the  form  in  which  schedules  shall  be 
prepared  and  arranged  and  may  approve  tariffs  stating  that  the  single  rate  in- 
cludes both  the  line  haul  and  accessorial  services  absorbed  in  the  rate.  Conversely, 
it  may  prescribe  a  tariff  fixing  a  through  rate  which  includes  not  only  the  haul 
of  the  fruit,  but  the  haul  of  the  ice  necessary  to  keep  the  fruit  in  condition.  All 
these  are  matters  committed  to  the  decision  of  the  administrative  body,  which, 
in  each  instance,  is  required  to  fix  reasonable  rates  and  establish  reasonable  prac- 
tices. The  courts  have  not  been  vested  with  any  such  power.  They  can  not  make 
rates.  They  can  not  interfere  with  rates  fixed  or  practices  established  by  the 
commission  unless  it  is  made  plainly  to  appear  that  those  ordered  are  void.^* 

Absolute  or  Arbitrary  Power. — The  authority  granted  to  the  Interstate 
Commerce  Commission  by  §  15  of  the  Interstate  Commerce  Act  to  prescribe  just 
and  reasonable  rates  when  it  shall  be  of  the  opinion  that  the  rates  fixed  by  the  car- 
rier are  unreasonable,  is  not  an  absolute  or  arbitrary  power  to  act  on  any  consid- 
erations which  the  commission  may  deem  best  for  the  public,  the  shipper,  and  the 
carrier,  but  its  orders  must  be  based  on  transportation  considerations,  and,  while 
it  may  give  weight  to  all  factors  bearing  either  on  the  cost  or  the  value  of  the  trans- 
portation services,  it  must  disregard  as  well  the  demand  of  the  shipper  for  pro- 
tection from  legitimate  competition,  domestic  or  foreign,  for  unlimited  markets,  or 
for  the  enforcement  of  equitable  estoppels  arising  from  a  justifiable  expectation 
that  past  rates  will  be  maintained,  as  the  demand  of  the  carrier  for  the  maximum 
rate  under  which  the  traffic  will  move  freely.^" 

Restrictions  on  Power  of  Commission. — The  provision  which  authorizes  and 
empowers  the  Interstate  Commerce  Commission  whenever,  after  full  hearing  upon 
a  complaint,  it  shall  be  of  the  opinion  that  the  prescribed  conditions  exist,  to  deter- 
mine and  prescribe  maximum  rates  to  be  charged  by  a  carrier,  places  no  restric- 
tions on  the  commission  in  respect  to  the  matters  which  it  may  take  into  considera- 
tion, or  the  weight  it  shall  give  to  every  of  such  matters  in  informing  itself  what 

56.  Interstate  Commerce  Comm.  v.  h.  Ed.  608,  30  S.  Ct.  417;  Interstate  Cora- 
Louisville,   etc.,   R.    Co.,    118   Fed.   613.  merce    Comm.    v.    Chicago,    etc.,    R.   Co., 

57.  (Act  of  June  29,  1906,  chap.  3591,  209  U.  S.  108,  52  L.  Ed.  705,  28  S.  Ct.  493; 
§  4,  34  Stat,  at  L.  589,  U.  S.  Comp.  Stat.  Lipman  v.  Atlantic,  etc.,  R.  Co.,  90  S.  C. 
Supp.  1909,  p.  1158);  Interstate  Commerce       517,  73  S.  E.  1026. 

Comm.   V.   Humboldt   Steamship    Co.,   224  58.    Exclusive   power   of   commission. — 

U.   S.   474,   56   L.   Ed.   849,   32   S.    Ct.   556;  Geraty  v.  Atlantic,   etc.,  R.   Co.,   211  Fed. 

Interstate   Commerce   Comm.  v.   Chicago,  227. 

etc.,  R.  Co.,  218  U.  S.  88,  54  L.  Ed.  946,  59.  Atchison,  etc.,  R.  Co.  v.  United 
30  S.  Ct.  651;  Southern  Pac.  R.  Co.  v.  States,  233  U.  S.  199,  34  S.  Ct.  391;  In- 
Interstate  Commerce  Comm.,  219  U.  S.  terstate  Commerce  Comm.  v.  Union  Pac. 
433,  55  L.  Ed.  283,  31  S.  Ct.  288;  Inter-  R.  Co.,  223  U.  S.  541,  56  L.  Ed.  308,  33 
state    Commerce    Comm.    v.    Illinois,    etc.,  S.  Ct.   108. 

R.   Co.,  215  U.  S.  452,   54   L.   Ed.   280,   30  60.  Absolute  or  arbitrary  power.— Atchi- 

S.    Ct.   155;    Interstate    Commerce    Comm.  son,   etc.,   R.   Co.   v.   Interstate   Commerce 

V.  Northern  Pac.  R.  Co.,  216  U.  S.  538,  34  Comm.,.  190  Fed.  591. 
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opinion  it  ought  to  give,  except  that  it  shall  not  abuse  its  authority  and  proceed 
arbitrarily  without  regard  to  the  justice  of  the  case,  or  give  a  judgment  not  fairly 
within  its  power.  "^^ 

For  Period  of  Two  Years. — If  a  complaint  is  made  to  the  Interstate  Com- 
merce Commission  concerning  the  unreasonableness  of  a  rate,  that  body  has  the 
authority  to  examine  the  subject,  and,  if  it  finds  the  rate  complained  of  is,  in  and 
of  itself,  unreasonable,  having  regard  to  the  service  rendered,  to  order  the  desist- 
ing from  charging  such  rate,  and  to  fix  a  new  and  reasonable  rate  to  be  operative 
for  a  period  of  two  years.*  ^ 

Joint  Rates. — The  authority  of  the  commission  to  establish  through  routes 
and  joint  rates  is  conditioned  by  the  proviso  that  "no  reasonable  or  satisfactory 
through  route  exists."  This  condition  is  not  addressed  solely  to  the  opinion  of  the 
commission,  but  may  be  re-examined  by  the  courts  as  a  jurisdictional  fact.*^ 

As  to  One  of  Several  Connecting  Carriers. — The  Interstate  Commerce 
Commission  acting  on  complaint  of  a  shipper  of  unreasonable  through  charges 
made  up  of  the  separate  charges  over  connecting  lines  has  power  to  revise  the 
rate  on  one  line  only  as  applied  to  the  through  transportation.** 

Fixing  Rate  Zones. — The  act  does  not  confer  power  on  the  Interstate  Com- 
merce Commission  to  lower  through  rates  between  certain  points,  as  between  At- 
lantic seaboard  points  and  Missouri  River  points,  and  between  Mississippi  River 
points  and  Denver,  without  changing  the  rates  to  intermediate  points,  or  finding 
that  existing  rates  are  unjust  or  unreasonable,  or  otherwise  in  violation  of  the  act; 
the  sole  purpose  and  effect  being  to  arbitrarily  create  zones  of  trade,  tributary  to 
given  trade  and  manufacturing  centers,  and  counteract  the  commercial  advantages 
possessed  by  certain  cities  by  reason  of  their  geographical  position  or  otherwise, 
by  giving  Atlantic  Coast  and  Missouri  River  cities  an  artificial  advantage  over 
intermediate  points  in  shipments  to  the  Missouri  River  and  westward  to  points 
east  of  Denver,  and  the  east  Mississippi  cities,  and  Denver  an  advantage  over 
Missouri  River  cities  to  points  west  of  Denver.*' 

Fixing  Through  to  Equal  Local  Rates. — On  complaint  made  by  shippers  in 
New  Orleans  to  the  complainant  railroad  company  that  certain  through  rates  on 
certain  classes  of  goods  were  unreasonably  high  and  amounted  to  more  than  the 
sum  of  the  local  rates,  which  had  been  in  force  for  twenty  years,  and  asking  for 
a  reduction,  the  complainant  changed  its  schedule  by  raising  the  local  rates  so  that 
their  sum  should  equal  the  through  rates  which  it  had  been  charging.  Thereafter 
the  New  Orleans  board  of  trade  filed  a  complaint  with  the  Interstate  Commerce 
Commission,  which,  after  notice  to  the  complainant  and  a  full  hearing,  found  that 
the  rates  charged  were  unjust  and  unreasonable  and  entered  an  order  requiring 
a  reduction  of  the  local  rates  to  the  old  schedule,  and  the  reduction  of  the  through 
rates  to  the  sum  of  the  locals  so  reduced.    The  complainant  then  brought  suit  to 

61.  Restrictions  on  power  of  commis-  Pac.  R.  Co.  v.  Interstate  Commerce 
sion. — Louisville,  etc.,  R.  Co.  v.  Inter-  Comm.,  219  U.  S.  433,  55  L.  Ed.  283,  31 
state  Commerce   Comm.,  184  Fed.  118.  S.   Ct.  288. 

The  interstate  commerce  act  (Act  Feb.  63.  Joint  rates. — Interstate  Commerce 
4,  1887,  c.  104,  §  15,  24  Stat.  384  [U.  S.  Comm.  v.  Northern  Pac.  R.  Co.,  216  U. 
Comp.  St.  1901,  p.  3165]),  as  amended  by  S.  538,  54  L.  Ed.  608,  30  S.  Ct.  417;  Inter- 
Act  June  29,  1906,  c.  3591,  §  4,  34  Stat.  state  Commerce  Comm.  v.  Illinois,  etc., 
589  (U.  S.  Comp.  St.  Supp.  1909,  p.  1158),  R.  Co.,  315  U.  S.  452,  54  L.  Ed.  280,  30 
conferring  power  on  the  interstate  com-  S.  Ct.  155;  Interstate  Commerce  Comm. 
merce  commission  to  determine  and  pre-  v.  Chicago,  etc.,  R.  Co.,  218  U.  S.  88,  54 
scribe  "just  and  reasonable  maximum  L.  Ed.  946,  30  S.  Ct.  651;  Southern  Pac. 
rates,"  does  not  intend  to  prescribe  any  R.  Co.  v.  Interstate  Commerce  Comm., 
closer  definition  of  the  quality  of  an  act  219  U.  S.  433,  55  L.  Ed.  283,  31  S.  Ct. 
done   by  the   commission   which   will   de-  288. 

feat  its  validity  than  that  it  is  prohibited  64.     As    to    one    of    several    connecting 

by     the    Constitution,    or     by    legislation  carriers. — Baer    Bros.    Mercantile    Co.    v. 

clearly   or   by   necessary   implication   for-  Denver,    etc.,    R.    Co.,   200    Fed.    614. 
bidding  it.     Louisville,  etc.,  R.  Co.  v.  In-  65.     Fixing   rate    zones. — Chicago,    etc., 

terstate  Commerce   Comm.,  184  Fed.  118.  R.    Co.    v.    Interstate    Commerce    Comm., 

62.  For  period  of  two  years. — Southern  171  Fed.  680. 
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enjoin  the  enforcement  of  such  order.  There  was  no  claim  that  the  rates  fixed 
thereby  were  confiscatory  or  unremunerative.  On  the  facts  appearing  the  order 
was  within  the  scope  of  the  powers  of  the  commission,  and  that  there  was  no 
ground  upon  which  the  court  was  authorized  to  interfere  with  its  enforcement.^^ 

Fixing  Relative  Rate. — "The  point  of  the  complainants'  contention  is  that 
the  commission,  having  found  that  the  rates  so  complained  of  by  the  milling  com- 
pany were  discriminatory,  was  bound  to  prescribe  the  maximum  rate  to  be  charged 
in  the  future  for  the  services,  but  that  it  failed  to  do  so,  and  exceeded  its  powers 
by  prescribing  relative  rates.  If  the  power  conferred  upon  the  commission  were 
simply  and  alone  to  prescribe  maximum  rates,  there  would  be  much  force  in  the 
complainants'  contention.  There  is  a  marked  distinction  between  that  power  and 
the  power  to  fix  minimum  or  absolute  rates.  There  is  still  greater  distinction  be- 
tween it  and  the  power  to  fix  relative  rates ;  for,  strictly  speaking,  power  to  pre- 
scribe the  relations  which  shall  exist  between  charges  is  not  power  to  fix  them  at  all. 
It  is  necessary  to  look  further  than  to  the  power  to  prescribe  maximum  rates  to 
find  authority  for  the  order  in  question.  This  order  attempted  to  remove  the  dis- 
crimination against  the  milling  company.  It  prescribed,  in  substance,  that  the 
charges  against  it  should  be  the  same  as  those  charged  other  shippers  for  services 
similar  in  their  nature.  It  did  not  prescribe  how  the  charges  should  be  equalized. 
Raising  the  rate  to  the  Western  shipper  would  have  complied  with  the  order  as 
well  as  lowering  the  rate  to  the  milling  company.  The  end  to  be  attained  was  the 
removal  of  the  discrimination.  Now,  the  removal  of  discriminations  is  one  of 
the  primary  purposes  of  the  act  to  regulate  commerce,  its  supplements,  and  amend- 
ments. Many  provisions  are  directed  to  that  end.  Consequently  it  is  not  to  the 
specific  power  to  prescribe  maximum  rates,  but  to  the  broad  powers,  applicable  in 
the  case  of  violations  of  the  act  by  unjust  discriminations,  conferred  by  §  12,  'to 
execute  and  enforce  the  provisions  of  this  act,'  and,  by  §  15,  'to  make  an  order 
that  the  carrier  shall  cease  and  desist  from  such  violation  to  the  extent  to  which 
the  commission  find  the  same  to  exist,'  that  resort  must  be  had."  ^'^ 

Where  Other  Schedules  Deranged. — It  is  no  objection  to  the  validity  of  an 
order  of  the  Interstate  Commerce  Commission  determining  and  prescribing  rates 
to  be  charged  by  a  carrier  that  it  would  derange  the  schedule  of  rates  on  other 
routes.®^ 

Power  to  Protect  Industries  and  Interests. — The  order  of  the  interstate 
commerce  commission  reducing  the  blanket  rate  charged  by  railroad  companies  for 
the  carriage  of  lemons  from  Pacific  Coast  points  to  points  east  of  the  Rocky 
Mountains,  is  void  as  beyond  the  powers  of  the  commission,  because  based  prima- 
rily on  the  assumed  authority  to  protect  the  lemon  industry  against  foreign  compe- 
tition, and  not  on  traffic  considerations.^^  An  order  of  the  Interstate  Commerce 
Commission  setting  aside  new  rates  on  lumber  between  certain  points,  and  restor- 
ing substantially  the  old  rates,  is  void  as  beyond  its  powers,  where,  from  the  record 
and  the  opinion  of  the  commission,  and  from  the  express  exclusion  of  one  of  the 
points  from  the  benefit  of  the  reduced  rate,  and  the  reasons  assigned  for  such 
exclusion,  it  is  clear  that  the  commission  was  not  exercising  its  authority  to  con- 
demn unjust  and  unreasonable  rates  and  fix  reasonable  ones,  but  was  acting  upon 
the  assumption  that  it  had  the  right  to  protect  the  lumber  interests  from  the  con- 
sequences of  a  change  in  rates,  even  if  the  change  was  from  a  rate  which  had 
been  fixed  unreasonably  low,  for  the  purpose  of  encouraging  the  industry,  to  a 
higher  rate  which  is  not  in  itself  unjust  or  unreasonable.''*'     But  the  Interstate 

66.  Fixing  through  to  equal  local  rates.       Commerce  Comm.,  184  Fed.  118. 
—Louisville,     etc.,    R.     Co.    v.     Interstate  69.    Power  to  protect  industries  and  in- 
Commerce   Comm.,   184  Fed.  118.                      terests. — Atchison,   etc.,    R.    Co.   v.   Inter- 

67.  Power    to    fix    relative    rate. — New  state  Commerce  Comm.,  190  Fed.  591. 
York,  etc.,  R.  Co.  v.  Interstate  Commerce  70.   Southern   Pac.   R.   Co.  v.   Interstate 
Comm.,   168   Fed.   131.  Commerce   Comm.,   219   U.   S.   433,    55   L. 

68.  Where    other    schedules    deranged.  Ed.   383,   31   S.   Ct.  288,   reversing  decree, 
—Louisville,    etc.,    R.    Co.    v.    Interstate  177  Fed.  963. 
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Commerce  Commission  can  not  be  said  to  have  ordered  a  reduction  in  the  rates  on 
lumber  because  of  the  effect  upon  the  lumber  industry  of  the  carriers'  action  in 
advancing  the  rates,  where,  although  the  commission  considered  that  subject,  its 
opinion,'  taken  as  a  virhole,  affirmatively  shows  that  it  confined  itself  to  the  exer- 
cise of  its  statutory  power  to  condemn  unjust  and  unreasonable  rates  and  fix  rea- 
sonable ones  J 1 

§  4063.  Prerequisites  to  Establishing'. — By  the  express  provisions  of  the 
statute,  before  going  on  to  prescribe  future  rates,  the  commission  must  reach  the 
conclusion  that  the  existing  rates  established  by  the  carrier  are  unjust  and  un- 
reasonableJ^  It  is  only  where  after  due  notice  and  a  full  hearing,  whether  on 
complaint  of  a  shipper  or  upon  investigation  by  the  commission  of  its  own  mo- 
tion, it  is  made  to  appear  that  the  rate  is  unjust  and  unreasonable  that  the  com- 
mission is  empowered  to  fix  another.'^^ 

§  4064.  Form  and  Requisites  of  Order. — The  Interstate  Commerce  Com- 
mission has  no  power  to  annul  or  change  a  rate,  regulation,  or  practice  established 
by  a  railroad  company  by  its  filed  and  published  schedules,  except  by  a  formal 
order  made  in  conformity  to  the  Act  of  June  29,  1906.'''*  Where  the  commission 
does  not  state  in  its  order  how  long  it  should  remain  in  force,  nevertheless  this 
inaction  on  the  part  of  the  commission  does  not  invalidate  the  order.  The  act  it- 
self prescribes  the  maximum  time  an  order  can  remain  in  force.  The  commission 
may  prescribe  a  shorter  time,  but,  in  the  absence  of  such  limitation,  an  order  re- 
mains in  force  the  maximum  time  of  two  years.  The  law  reads  the  limitation  into 
it.  But,  while  the  absence  of  an  express  limitation  in  an  order  does  not  render  it 
void,  there  is  no  reason  why  the  direction  implied  in  the  statute  that  the  time  be 
prescribed  in  the  order  should  not  be  complied  with.  There  is  no  merit  whatever 
in  the  contention  of  the  commission,  that  there  is  a  distinction  with  respect  to  the 
application  of  the  two-year  limitation  between  affirmative  and  negative  orders.''^ 

§  4065.  Review  of  Courts. — Questions  of  Law. — Enforcement  of  an  or- 
der of  the  -Interstate  Commerce  Commission,  reducing  gathering  rates  for  citrus 
fruits  and  vegetables  from  production  points  in  Florida  to  a  basing  point  in  the 
same  state,  will  be  enjoined  where  rendered  without  any  evidence  to  support 
it;  this  being  a  question  of  law,  which  it  is  the  duty  of  the  courts  to  decide.'^® 

Affirmative  Order. — ^An  order  of  the  Interstate  Commerce  Commission  which, 
amending  a  prior  order  refusing  to  compel  certain  trunk  line  railroads  to  estab- 
lish or  re-establish  through  routes  and  joint  rates  to  certain  tap  lines,  and  which  re- 
quired the  trunk  line  to  desist  from  making  allowances  to  the  tap  lines,  is  affirma- 
tive in  character  and  reviewable  in  the  commerce  court.'''^ 

71.  Interstate  Commerce  Comm.  v.  sonable  time,  not  less  than  thirty  days. 
Union  Pac.  R.  Co.,  233  U.  S.  541,  66  L,.  and  continue  in  force  for  such  period, 
Ed.  308,   33  S.   Ct.  108.  not  exceeding  two  years,  as  shall  be  pre- 

72.  Prerequisites  to  establishing. — Lou-  scribed  in  the  order  of  the  commission" 
isville,  etc.,  Railroad  v.  Interstate  Com-  unless  suspended  or  set  aside,  etc.,  an 
merce  Comm.,  195  Fed.  541.  order  relatmg  to  rates  is  not  invalid  be- 

73.  Louisville,  etc..  Railroad  v.  Inter-  cause  it  fails  to  prescribe  the  time  it  shall 
state   Commerce   Comm.,   195   Fed.   541.  ^«™a'"  '".  force,  but  m  such  case  the  or- 

.     ^  ,  •  •.  r        J  Qsr  remains   m  force   for   two  years,   the 

74.  Form  and  requisites  of  order.—  maximum  time  prescribed  by  the  statute; 
American  Sugar  Refin.  Co.  v.  Delaware,  but  the  commission  should  comply  with 
etc.,    R.    Co.,    307    Fed.   733.  the    implied    requirement    of    the    statute 

75.  Under  the  provision  of  §  15  of  the  and  fix  the  time.  New  York,  etc.,  R.  Co. 
interstate  commerce  law  (Act  Feb.  4,  v.  Interstate  Commerce  Comm.,  168  Fed 
1887,    c.    104,   34    Stat.    384    [U.    S.    Comp.  131. 

St.    1901,    p.    3165]),   as    amended    by   the  76.     Review    of    courts. — Florida,     etc., 

Hepburn  act   (Act  June  39,  1906,  c.  3591,  R.    Co.   v.  United   States,   334   U    S    167 

§  4,  34   Stat.   589   [U.   S.   Comp.   St.   Supp.  34  S.   Ct.  867. 

1907,    p.    900]),    that    "all    orders    of    the  77.   Affirmative  Qrder. — United  States  v. 

commission,    except   for   the   payment    of  Louisiana,  etc.,  R.  Co.,  334  U.  S.  1,  34  s! 

money,  shall  take  effect  within  such  rea-  Ct.   741,  Ann.   Cas.   1913D,   880. 
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§  4066.  Established  by  Court. — ^Where  an  interstate  carrier  charged 
plaintiff  the  regular  posted  tariff  rates,  plaintiff  could  not  maintain  an  action  at 
law  either  under  the  Anti-Trust  Act,'^*  or  the  Interstate  Commerce  Act/®  for  a 
readjustment  of  such  rates  on  the  ground  that  the  same  were  unreasonable  or 
unlawful,  its  remedy  being  by  application  to  the  Interstate  Commerce  Commission 
to  have  the  schedule  of  tariffs  adjusted  on  a  reasonable  and  lawful  basis.***  It 
is  not  within  the  legitimate  province  of  a  court  of  equity,  in  a  controversy  be- 
tween interstate  carriers  and  shippers,  to  interpose  and  fix  a  maximum  freight 
rate,  either  upon  an  independent  consideration  of  what  is  a  reasonable  charge  or 
by  relation  to  some  other  rate  then  or  therefore  in  force,  and  thereupon  enjoin 
the  carrier  from  demanding  more  than  the  rate  so  established,  inasmuch  as  such 
an  order  effectually  deprives  an  interstate  carrier  of  the  right  to  fix  its  rate  in 
the  first  instance,  and  to  change  the  same,  which  power,  as  it  seems,  is  conceded 
to  the  carrier  by  the  Interstate  Commerce  Act.*^ 

§§  4067-4074.  Determination  of  Reasonableness  of  Rate. — §  4067. 
In  General. — The  commission  is  the  tribunal  that  is  intrusted  with  the  execu- 
tion of  the  interstate  commerce  laws,  and  has  been  given  very  comprehensive 
powers  in  the  investigation  of  and  determination  of  the  proportion  which  the 
rates  charged  shall  bear  to  service  rendered,  and  this  power  exists,  whether  the 
system  of  rates  be  old  or  new.  If  old,  interests  will  have  probably  become  at- 
tached to  them,  and,  it  may  be,  will  be  disturbed  or  disordered  if  they  be  changed. 
Such  circumstance  is,  of  course,  proper  to  be  considered,  and  constitutes  an  ele- 
ment in  the  problem  of  regulation,  but  it  does  not  take  jurisdiction  away  to  en- 
tertain and  attempt  to  resolve  the  problem.*^  'p^e  power  to  determine  the  rea- 
sonableness of  interstate  joint  tariff  rates  is  conferred  by  the  Interstate  Com- 
merce Act.*^  The  Interstate  Commerce  Commission  has  original  and  exclusive 
jurisdiction  to  determine  the  question  of  the  reasonableness  of  an  established 
rate  for  the  interstate  transportation  of  freight,  and  when  a  schedule  of  rates 
has  been  duly  filed  and  has  gone  into  effect  the  rates  thereby  prescribed  are  the 
only  lawful  rates  until  changed  by  the  commission,  and  a  court  has  no  power  to 
enjoin  their  enforcement.**  The  final  determination  of  the  reasonableness  of 
interstate  freight  rates  is  within  the  jurisdiction  of  the  Interstate  Commerce  Com- 
mission and  not  with  the  courts.*^  While  a  court  below  rightly  refuses  to  en- 
force an  order  of  the  Interstate  Commerce  Commission,  by  which  it  is  found  that 
an  alleged  terminal  charge,  made  by  a  carrier,  for  the  delivery  of  live  stock  to 
the  stockyards  of  a  city,  is  unjust  and  unreasonable,  and  hence  violative  of  the 

78.  Established  by  court — Act  July  3,      nia  R.  Co.,  159  Fed.  278. 

1890,    c.    647,    26    Stat.    309    [U.    S.    Comp.  81.   Southern  Pac.  Co.  v.  Colorado  Fuel, 

St.    1901,   p.   3200].  etc.,   Co.,  42   C.   C.  A.   12,   101   Fed.  779. 

79.  Interstate  Commerce  Act,  Feb.  4,  gg.  Determination  of  reasonableness  of 
1887,  c.  104,  24  Stat.  379  [U.  S.  Comp.  St.  rate.— Interstate  Commerce  Comm.  v. 
1901,   p.   3154].  Chicago,   etc.,   R.   Co.,   218  U.   S.   88,   54  L. 

80.  "There  is  no  right  of  action  either  £(j.  946,   30  S.   Ct.  651. 

under   the    Anti-Trust   Act   or   the    Inter-  ^   is  'no  longer ,  open   to   question   that 

state    Commerce   Act  for   a   readjustment  the   Interstate    Commerce    Commission  is 

of  tariff  rates  filed  and  posted  other  than  an   expert   tribunal   charged   by   law  with 

through    the    Interstate    Commerce    Com-  the    determination    of    the    reasonable    or 

mission.     A  shipper  can  not  maintain  an  unreasonable      character      of      the      rate 

action   at    law    for    excessive    and    unrea-  charged    for    transportation    in    interstate 

sonable  freight  rates  exacted  on  interstate  commerce.      Decree,   Tift  v.    Southern   R. 

shipments  where  the  rates  charged  were  Co.,    138    Fed.    753,    affirmed    in    148    Fed. 

those  which   had  been   duly   fixed   by  the  1021    79  C    C    A    536 

carrier  according  to  the  act  and  had  not  ^^    Minneapolis,  etc.,  R.  Co.  v.  Minne- 

been  found  to  be  unreasonable  by  the  In-  ^gg  ^    g^;  ^^    ^^'^    ^^               33  g. 

terstate    Commerce    Commission.      lexas,  /-..     „„„ 

etc.,    R.    Co.   V.   Abilene    Cotton    Oil    Co.,  ^\  ^"'^          ^^      ^         „    ^           ,,  ,.       „ 

204  U.  S.  426,  51  L.  Ed.  553,  27  S.  Ct.  350,  ^  8*-    Great  Northern  R.   Co.  v.  Kalispell 

9  Am.  &  Eng.  Ann.  Cas.  1075;  Clement  v.  Lumber   Co.,   165   Fed.   25. 

Louisville,    etc.,    R.    Co.,    153    Fed.    979."  85.     Arlington     Heights'   Fruit     Co.     v. 

American   Union   Coal   Co.  v.  Pennsylva-  Southern  Pac.  Co.,  175  Fed.  141. 
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act  to  regulate  commerce,  nothing  in  the  decree  refusing  to  execute  the  order  of 
the  commission. should  be  construed  as  preventing  that  body,  if  it  deems  it  best 
to  do  so,  from  hereafter  commencing  proceedings  to  correct  any  unreasonable- 
ness in  the  rate  resulting  from  the  additional  terminal  charge  as  to  any  territory 
to  which  the  reduction  referred  to  in  the  opinion,  if  any  such  there  be,  does  not 
apply .^®  The  power  given  the  Interstate  Commerce  Commission  by  the  Act  of 
June  18,  1910,  to  authorize  a  carrier  to  charge  less  for  a  long  than  for  a  short 
haul,  does  not  extend  to  the  making  of  an  order  determining  the  relation  be- 
tween long  and  short  haul  rates,  irrespective  of  absolute  rates.*^ 

It  is  the  exclusive  power  of  the  Interstate  Commerce  Commission,  in  the  first 
instance,  to  pass  on  the  fairness  of  rates  contained  in  the  schedule  of  rates  fixed 
by  an  interstate  carrier  on  articles  transported  in  interstate  commerce.^^ 

Power  of  Court. — Courts  are  without  jurisdiction  to  determine  the  reason- 
ableness of  a  tariff  published  and  filed  with  the  Interstate  Commerce  Commission, 
as  required  by  the  Act  of  June  29,  1906,  unless  redress  be  invoked  primarily 
through  the  commission.^^ 

Power  of  Secretary  of  Interior. — The  authority  of  the  secretary  of  the  in- 
terior to  review  railway  rates  in  Alaska,  conferred  on  him  by  the  Act  of  May  14, 
1898,  was  superseded  by  the  amendment  of  June  29,  1906,  to  the  Interstate  Com- 
merce Act  giving  the  Interstate  Commerce  Commission  power  to  prescribe  rates.®* 

§  4068.  Judicial  Act. — The  inquiry  by  the  Interstate  Commerce  Commission 
whether  rates  which  have  been  charged  and  collected  are  reasonable,  is  a  judicial 
act.9i 

Determined  on  Evidence. — The  hearing  which  is  so  provided  for  is  not  a 
perfunctory  one.  The  carrier  is  entitled  to  know  and  to  rely  on  the  evidence  ad- 
duced at  it,  either  for  or  against  the  existing  rate,  and  the  commission  is  not  au- 
thorized to  disregard  it  and  reach  a  conclusion  not  at  all  justified  by  it.  If  the 
rate  attacked  is  shown  to  be  unjust,  it  may  be  abrogated  and  a  new  one  estab- 
lished. But,  if  that  is  not  the  outcome  of  the  hearing,  and,  on  the  contrary,  it  is 
clearly  shown  that  the  rate  is  not  unjust,  the  evidence  as  to  this  can  not  be  put 
aside,  and  if  it  is,  and  the  commission  without  reference  to  its  proceeds  to  con- 
demn the  rate  and  to  fix  another,  its  action  is  invalid.®^  Tested  by  these  prin- 
ciples, an  order  must  be  held  invalid  as  exceeding  the  delegated  powers  of  the 
commission,  where  there  is  no  substantial  evidence  to  sustain  it.  It  is  not  merely 
that  the  evidence  preponderates  in  favor  of  the  reasonableness  of  the  rates  which 
have  been  cut  down.  Concededly,  that  would  not  be  enough  to  challenge  the  ac- 
tion of  the  commission.  Not  only  is  the  commission  vested  with  a  dis- 
cretion which  can  not  be  disturbed,  and  which  courts  intend  unqualifiedly  to  re- 
spect, but  it  is  entitled  to  select  the  testimony  which  it  will  believe  and  rely  upon, 
according  as  it  addresses  itself  to  the  discriminating  judgment  of  the  commis- 
sion.    But  it  is  not  within  the  authority  of  the  commission  to  reduce  the  rates 

86.  Interstate  Commerce  Comm.  v.  Chi-  91.  Judicial  act. — Interstate  Commerce 
cago,  etc.,  R.  Co.,  186  U.  S.  320,  46  L.  Comm.  v.  Cincinnati,  etc.,  R.  Co.,  167  U. 
Ed.   1182,   22   S.    Ct.   824.  S.   479,   43   L.    Ed.   243,   17   S.    Ct.   896;   Sa- 

87.  Act  June  18,  1910,  c.  309,  §  8,  36  vannah,  etc.,  R.  Co.  v.  Florida  Fruit 
Stat.  547;  Atchison,  etc.,  R.  Co.  v.  United  Exch.,  167  U.  S.  512,  43  L.  Ed  357  17  S 
States,  191  Fed.  856.  Ct.   998. 

88.  Thacker  Coal,  etc.,   Co.  v.  Norfolk,  98.     Determined     on     evidence. "This 

etc.,  R.  Co.,  67  W.  Va.  448,  68  S.  E.  107,  construction  of  the   commission's  author- 

28  L.  R.  A.,  N.  S.,  108.  ity    and    the    conditions    which    limit    its 

89.  Power  of  court. — Starks  Co.  v.  exercise  appear  to  us  clearly  and  defi- 
Grand  Rapids,  etc.,  R.  Co.,  165  Mich.  642,  nitely  settled  by  the  recent  decision  in 
131  N.  W.  143.  Interstate     Commerce     Comm.   v     Union: 

90.  Power  of  secretary  of  interior.—  Pac.  R.  Co.,  ?22  U.  S.  541,  56  L.  Ed.  308, 
Interstate  Commerce  Comm.  v.  Hum-  33  S.  Ct.  108."  Louisville,  etc..  Railroad 
boldt  Steamship  Co.,  334  U.  S.  474,  56  L.  v.  Interstate  Commerce  Comm '  195  Fed 
Ed.  849,  33  S.  Ct.  556,  affirming  judgment,  541. 

37  App.  D.   C.  266. 
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not  merely  against  the  weight  of  the  evidence  produced  to  sustain  them,  but  with- 
out anything  substantial  to  warrant  the  conclusion  reached  or  the  reasons  as- 
signed therefor.®^ 

§  4069.  Question  of  Pact. — The  question  of  reasonableness  of  a  rate  is 
one  of  fact.**  The  question  whether  there  is  at  any  point  an  additional  service 
performed  in  the  receipt  and  delivery  on  industrial  spur  tracks  within  the  switch- 
ing limits  in  a  city  of  car  load  freight  in  interstate  commerce,  justifying  an  ex- 
tra charge  in  addition  to  the  line-haul  rate  to  or  from  such  city,  or  whether  there 
is  a  substituted  service  like  that  included  in  the  line-haul  rate,  is  a  question  of 
fact  on  which  the  Interstate  Commerce  Commission  can  pass.®^ 

§  4070.  Facts  Considered. — From  whatever  standpoint  the  powers  of  the 
Interstate  Commerce  Commission  may  be  viewed,  they  touch  many  interests,  they 
may  have  great  consequences.  They  are  expected  to  be  exercised  in  the  coldest 
neutrality.  The  commission  was  instituted  to  prevent  discrimination  between  per- 
sons and  places.  It  would  indeed  be  an  abuse  of  its  powers  to  exercise  them  so 
as  to  cause  either.  Therefore,  the  outlook  of  the  commission  and  its  powers 
must  be  greater  than  the  interest  of  the  railroads  or  of  that  which  may  affect 
those  interests.  It  must  be  as  comprehensive  as  the  interest  of  the  whole  country, 
and  if  the  problems  which  are  presented  to  it  are  complex  and  difficult,  the  means 
of  solving  them  are  as  great  and  adequate  as  can  be  provided.**  The  interests  of 
both  the  public  and  the  owner  of  the  property  are  to  be  considered,*''  and  those  of 
the  carrying  company  as  well.*^  In  determining  whether  the  rates  charged  by  a 
carrier  to  and  from  a  city  are  unjust  and  unreasonable  in  themselves,  the  great- 
est weight  should  be  given  to  the  following  considerations :    The  opinions  of  ex- 


93.  Louisville,  etc.,  Railroad  v.  Inter- 
state Commerce  Comm.,  195  Fed.  541, 
citing  Interstate  Commerce  Comm.  v. 
Chicago,  etc.,  R.  Co.,  209  U.  S.  108,  52 
L.  Ed.  705,  28  S.  Ct.  493. 

94.  Question  of  fact. — Illinois  Cent.  R. 
Co.  V.  Interstate  Commerce  Comm.,  206 
U.  S.  441,  51  L.  Ed.  1128,  27  S.  Ct.  700; 
Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Comm.,  163  U.  S.  197,  40  L.  Ed. 
340,  16  S.  Ct.  666;  Cincinnati,  etc.,  R.  Co. 
V.  Interstate  Commerce  Comm.,  162  U. 
S.  184,  40  h.  Ed.  935,  16  S.  Ct.  700,  4  Am. 
&  Eng.  R.  Cas.,  N.  S.,  223;  Interstate 
Commerce  Comm.  v.  Chicago,  etc.,  R. 
Co.,  141  Fed.  1003,  affirmed  in  209  U.  S. 
108,   53   E.    Ed.   705,   38    S.    Ct.   493. 

The  reasonableness  of  the  rate,  in  a 
given  case,  depends  on  the  facts,  and  the 
function  of  the  commission  is  to  consider 
these  facts  and  give  them  their  proper 
weight.  Interstate  Commerce  Comm.  v. 
Cincinnati,  etc.,  R.  Co.,  167  U.  S.  479, 
493,  42   L.   Ed.  243,   17   S.   Ct.   896. 

95.  Interstate  Commerce  Comm.  v. 
Atchison,  etc.,  R.  Co.,  234  U.  S.  294,  34 
S.  Ct. -814;  Interstate  Commerce  Comm. 
V.  Southern  Pac.  Co.,  234  U.  S.  315,  34 
S.   Ct.   830. 

96.  Facts  considered. — Interstate  Com- 
merce Comm.  V.  Chicago,  etc.,  R.  Co.,  318 
U.  S.  88,  54  L.  Ed.  946,  30  S.  Ct.  651;  In- 
terstate Commerce  Comm.  v.  Illinois,  etc., 
R.  Co.,  215  U.  S.  452,  54  E.  Ed.  380,  30 
S.    Ct.    155. 

97.  It  was  declared  by  the  federal  su- 
preme   court    in     Covington,     etc.,     Road 


Co.  V.  Sandford,  164  U.  S.  578,  41  E.  Ed. 
560,  17  S.  Ct.  198,  that  in  determining  the 
question  of  reasonableness  "its  duty  is  to 
take  into  consideration  the  interests  both 
of  the  public  and  of  the  owner  of  the 
property."  Interstate  Commerce  Comm. 
V.  Cincinnati,  etc.,  R.  Co.,  167  U.  S.  479, 
511,  43  L.   Ed.  343,  17  S.  Ct.  896. 

98.  Interstate  Commerce  Comm.  v.  Al- 
abama Mid.  R.  Co.,  168  U.  S.  144,  43  L. 
Ed.  414,  18  S.  Ct.  45;  Texas,  etc.,  R.  Co. 
V.  Interstate  Commerce  Comm.,  162  U. 
S.   197,  40   L.   Ed.   940,   16  S.   Ct.   666. 

In  rate  making,  the  welfare  and  advan- 
tage of  the  great  body  of  the  citizens 
who  constitute  the  producers,  shippers, 
and  consumers  should  be  considered,  and 
also  the  welfare  and  advantage  of  the 
various  localities  and  of  the  common  car- 
riers. Interstate  Commerce  Comm.  v. 
Chicago,  etc.,  R.  Co.,  141  Fed.  1003,  af- 
firmed in  309  U.  S.  108,  52  L.  Ed.  705,  28 
S.   Ct.  493. 

In  passing  on  the  question  of  unrea- 
sonable preference  under  the  Interstate 
Commerce  Act,  the  court  should  con- 
sider, not  only  the  difference  in  the 
charges,  but  also  the  convenience  of  the 
public,  the  interest  of  the  carrier,  the 
relative  volume  of  the  traffic  involved,  the 
cost  and  profit,  and  the  situation  and  cir- 
cumstances of  the  respective  customers 
with  reference  to  each  other,  as  competi- 
tive or  otherwise.  Interstate  Commerce 
Comm.  V.  Chicago,  etc.,  R.  Co.,  141  Fed. 
1003,  affirmed  in  38  S.  Ct.  493,  309  U.  S. 
108,   52  L.   Ed.   705. 
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pert  witnesses,  the  effect  of  the  rates  charged  on  the  growth  and  prosperity  of 
the  city,  the  cost  of  transportation  as  compared  with  the  rates  charged  and  the 
rates  in  force  at  numerous  other  cities,  where  the  circumstances  are  as  nearly 
similar  as  may  be  to  those  prevailing  at  such  city.®® 

Improvements  and  Equipment. — In  determining  the  reasonableness  of  a 
Tate,  the  cost  of  permanent  improvements  and  equipment  ought  not  to  be  charged 
to  operating  expenses.  Expenditures  for  additions  to  construction  and  equip- 
ment, as  expenditures  for  original  construction  and  equipments,  should  be  reim- 
bursed by  all  of  the  traffic  they  accommodate  during  the  period  of  their  duration, 
and  improvements  that  will  last  many  years  should  not  be  charged  wholly  against 
the  revenue  of  a  single  year.^ 

Where  Interests  Dependent  upon  Old  Rates. — If  the  rates  are  old,  inter- 
ests will  have  probably  become  attached  to  them,  and  it  may  be  that  such  interest 
will  be  disturbed  or  disordered  if  the  rates  be  changed.  Such  circumstance  is,  of 
course,  proper  to  be  considered,  and  constitutes  an  element  in  the  problem  of 
regulation  but  it  does  not  take  jurisdiction  away  to  entertain  and  attempt  to  solve 
the  problem. 2  On  the  other  hand,  the  order  of  the  commission  is  void,  where  it 
manifests  that  that  body  did  not  merely  exert  the  power  conferred  by  law  to 
correct  an  unjust  and  unreasonable  rate,  but  that  it  made  the  order  which  is 
complained  of  upon  the  theory  that  the  power  was  possessed  to  set  aside  a  just 
and  reasonable  rate  lawfully  fixed  by  a  railroad  whenever  the  commission  deemed 
that  it  would  be  equitable  to  shippers  in  a  particular  district  to  put  in  force  a  re- 
duced rate.^ 

Costs  to  Carriers. — Maximum  rates  prescribed  by  the  Interstate  Commerce 
Commission,  to  be  just  and  reasonable  within  the  constitutional  limitation,  must 
have  reasonable  regard  for  the  cost  to  the  carrier  of  the  service  rendered  and 
the  value  of  the  property  employed  therein,  and  also  reasonable  regard  for  the 
value  of  the  service  to  the  public;  and  where  the  cost  to  the  carrier  is  not  kept 
within  reasonable  limits,  or  for  any  reason  its  business  can  not  reasonably  be  so 
conducted  as  to  render  it  profitable,  the  misfortune  must  fall  upon  the  car- 
rier.* 

Fixing  of  an  interstate  freight  rate  at  a  sum  not  exceeding  the  out-of-pocket 
expense  of  the  service  would  be  invalid,  in  the  absence  of  extraordinary  circum- 
stances and  conditions  justifying  such  action.^  Where  a  freight  rate  fixed  by 
the  Interstate  Commerce  Commission  not  only  was  sufficient  to  cover  the  costs 
of  the  service,  the  operating  costs  fairly  apportionable  to  the  particular  traffic, 
and  to  contribute  to  some  extent  to  interest,  charges,  and  dividends,  it  was  not 
arbitrary  or  unreasonable.^ 

Remuneration  to  Particular  Carrier. — While  it  is  true  that  a  carrier  has 

99.    Interstate     Commerce     Comm.     v.  3.    Southern   Pac.    R.    Co.   v.   Interstate 

Southern   R.   Co.,  117   Fed.  741,  judgment  Commerce    Comm.,   219   U.   S.   433,   55   £,. 

affirmed  in  133  Fed.  800,  60  C.  C.  A.  540.  Ed.   283,   31   S.   Ct.  388. 

1.  Permanent  improvements  and  equip-  4.  Costs  to  carrier.— Missouri,  etc.,  R. 
ment— Ilhnois  Cent.  R.  Co.  w.  Interstate  Co.  v.  Interstate  Commerce  Comm.,  164 
Commerce    Comm.,    206   U.   S.   441,   51   L.  Fed    645 

Ed.  1128,  27  S.  Ct.  700,  distinguishing  Un-  _'    a /<;=„„      »f^       u      r              tt   ■*  j 

•        -D        -a     n            ttU;4.„j    o..„j.„^     nn   tt  "•     Atcnison,     etc.,     K.     Co.    v.     United 

ion   Pac.   R.   Co.  v.   United   states,   99    U.  c,._,.„.    oaq   -oJa    kr                       "■     ^ 

S.   402,  25  L.   Ed.  274,   14  Ct.   CI.  587.  btates    203   l-ed.  56. 

Expenditures    for    permanent    improve-  6.    Atchison,     etc.,     R.     Co.    v.    United 

ments     and     equipment     should     not     be  States,  203  Fed.  56. 

charged   to  the   current   or  operating  ex-  Profit  in  addition  to  operating  expenses. 

penses   of  a   single  year  for  the   purpose  —A  freight  rate  on  a  particular  commod- 

•of   testing   the    reasonableness    of   an    in-  ity     fixed    by    the    Interstate     Commerce 

•creased  freight  rate.     Illinois  Cent.  R.  Co.  Commission  is   not  necessarily  objection- 

V.    Interstate    Commerce    Comm.,    206    U.  able  as  confiscatory  on  the  theory  that  it 

S.   441,   51   L.   Ed.   1128,   27   S.    Ct.   700.  was   insufficient   to   pay   its    proportionate 

2.  Industries  dependent  upon  rates. —  share  of  the  carrier's  entire  operating  ex- 
Interstate  Commerce  Comm.  v.  Chicago,  penses  and  a  profit  in  addition.  Atchi- 
etc,  R.  Co.,  218  U.  S.  88,  54  L.  Ed.  946,  son,  etc.,  R.  Co.  v.  United  States,  303 
30  S.   Ct.  651.  Fed.  56. 
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the  right  to  exact  a  fair  return  for  the  public  utilities  it  affords,  the  public  is 
entitled  to  exact  that  no  more  be  required  of  it  for  the  use  of  such  utilities  than 
the  services  rendered  are  reasonably  worth,  and  where  there  is  a  plain  and  irre- 
concilable conflict  between  the  interest  of  the  public  and  the  interest  of  the  car- 
rier the  former  must  prevail.'^  In  determining  the  reasonableness  of  a  freight 
rate  between  specified  points,  the  interstate  commerce  commission  is  not  limited 
to  the  requirements  of  a  particular  carrier  or  to  the  question  whether  a  lesser  rate 
would  be  remunerative  to  a  particular  carrier,  but  should,  in  addition,  consider  the 
rates  in  the  particular  territory  to  be  affected  by  a  change  of  a  rate  or  rates  in 
question. s 

Dividends. — The  public  can  not  properly  be  subjected  to  unreasonable  rates 
in  order  simply  that  the  stockholders  may  earn  dividends.  If  a  corporation  can 
not  maintain  such  a  highway  and  earn  dividends  for  stockholders,  it  is  a  mis- 
fortune for  it,  and  one  which  the  constitution  does  not  require  to  be  remedied 
by  imposing  unjust  burdens  upon  the  public'  * 

Injury  to  Certain  Shippers.- — That  advances  in  rates  on  certain  goods  would 
be  severely  felt  by  certain  shippers  is  not  a  sufficient  reason  for  holding  that  they 
were  not  properly  made.!** 

Personal  Interests  of  Traveling  Public. — If  a  reasonable  and  satisfac- 
tory through  route  and  joint  rates  exist,  the  commission  can  not  establish  a 
second  such  route  and  rates  partly  over  the  same  road  and  partly  over  different 
and  competing  roads,  merely  because  the  public  would  prefer  such  second  route, 
where  the  result  of  this  establishment  would  be  to  place  the  competing  lines  on 
an  equal  footing  with  the  other  company  as  to  the  use  of  a  portion  of  its  route 
and  at  the  same  time  divert  from  its  route  a  large  portion  of  its  existing  patron- 
age.^^ 

Extent  of  Single  Person's  Shipment. — The  fact  that  there  is  a  large  amount 
of  a  commodity  in  the  hands  of  a  few  persons  under  almost  one  control,  which 
is  offered  for  shipment  as  stated  periods  in  fixed  quantities,  may  be  considered  in 
rate  making.  ^^ 

Competition. — Competition  may  be  a  controlling  factor  in  determining  the 
reasonableness  of  freight  rates. i*    Among  the  circumstances  and  conditions  to  be 

7.  Remuneration  to  particular  carrier.  through  rates  and  joint  rates  between 
— Interstate  Commerce  Comm.  v.  Louis-  those  points  via  the  Union  Pacific  Rail- 
ville,  etc.,  R.  Co.,  118  Fed.  613.  way,   so   as  to   put  the  latter  road  on  an 

8.  Hooker  v.  Interstate  Commerce  equal  footing  with  the  Northern  Pacific 
Comm.,  188  Fed.  242;  Eagle  White  Lead  Railway  Company  in  the  use  for  through 
Co.  V.  Interstate  Commerce  Comm.,  188  travel  of  the  road  belonging  to  the  lat- 
Fed.  256.  ter  between  Portland  and  Seattle.     Inter- 

9.  Dividends. — Covington,  etc..  Road  state  Commerce  Comm.  v.  Northern  Pac. 
Co.  V.  Sandford,  164  U.  S.  578,  41  L.  Ed.  R.  Co.,  216  U.  S.  538,  54  L.  Ed.  608,  30 
560,    17   S.    Ct.   198;    Interstate    Commerce       S.  Ct.  417. 

Comm.    V.    Louisville,    etc.,    R.    Co.,    118  12.    Extent  of  single  person's  shipment. 

Fed.  613.  — Interstate    Commerce     Comm.   v.    Chi- 

10.  Injury  to  certain  shippers. — Louis-  cago,  etc.,  R.  Co.,  141  Fed.  1003,  affirmed 
ville,  etc..  Railroad  v.  Interstate  Com-  in  38  S.  Ct.  493,  209  U.  S.  108,  52  L.  Ed. 
merce   Comm.,  195  Fed.  541.  705. 

11.  Personal  interests  of  traveling  pub-  13.  Competition. — Interstate  Commerce 
lie. — The  personal  preferences  of  many  Comm.  v.  Chicago,  etc.,  R.  Co.,  141  Fed. 
travelers  for  a  southetn  route  between  1003,  affirmed  in  209  U.  S.  108,  52  L.  Ed. 
eastern  points  and  points  on  the  Northern  705,  28  S.  Ct.  493;  Southern  Pac.  Co.  v. 
Pacific  Railway  between  Portland  and  Se-  Redding,  17  Tex.  Civ.  App.  440,  43  S- 
attle  do  not  make  the  through  route  via  W.  1061,  affirmed  in  93  Tex.  650,  no  op. 
the  Northern  Pacific  Railway  unreasona-  Where  competition  genuine. — Railway 
ble  or  unsatisfactory,  so  as  to  justify  the  companies,  in  fixing  their  rates,  may  take 
Interstate  Commerce  Commission  in  the  into  account  competition  with  other  car- 
exercise  of  its  power  under  the  Act  of  riers,  provided  that  such  competition  is- 
June  39,  1906,  §  4,  to  establish  through  genuine.  Judgment,  141  Fed.  1003,  af- 
routes  and  joint  rates  where  "no  reason-  firmed  in  Interstate  Commerce  Comm.  v. 
able  or  satisfactory  through  route  ex-  Chicago,  etc.,  R.  Co.,  209  U.  S.  108,  52 
ists,"     in    ordering   the     establishment     of  L.    Ed.   705,   28   S.    Ct.   493. 
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considered,  as  well  in  the  case  of  traffic  originating  in  foreign  ports  as  in  the  case 
of  traffic  originating  within  the  limits  of  the  United  States,  competition  that 
affects  rates  should  be  considered,  and  in  deciding  whether  rates  and  charges 
made  at  a  low  rate  to  secure  foreign  freights,  which  would  otherwise  go  by  other 
competitive  routes,  are  or  are  not  undue  and  unjust,  and  fair  interests  of  the  car- 
rier companies,  and  the  welfare  of  the  community,  which  is  to  receive  and  con- 
sume the  commodities,  are  to  be  considered. i*  Where  there  is  a  competition 
between  carriers  at  a  given  point,  so  as  to  result  in  a  reduction  of  rates  for  cer- 
tain descriptions  of  property,  the  fact  that  the  competition  had  originated  with 
defendant  carriers  can  not  be  considered  in  determining  whether  the  rates  are 
unreasonable. 15  That  in  fixing  rates  on  lumber  from  Willamette  Valley  points 
in  Oregon  to  San  Francisco  and  bay  points  the  Interstate  Commerce  Commission 
made  a  classification  based  somewhat  on  condition  and  value,  and  in  iixing  a 
lower  rate  on  rough  fir  lumber  and  lath  than  was  permitted  on  better  grades 
took  into  consideration  the  fact  that  without  such  rate  the  lower  grades  could 
not  be  slipped  at  all  in  competition  with  the  same  grades  from  points  having 
water  transportation,  did  not  invalidate  the  order,  where  the  rate  fixed  was 
just  and  reasonable  in  itself. i®  But  a  rate  voluntarily  established  by  a  railroad 
company  to  meet  competition  is  not  to  be  taken  as  the  measure  of  what  is  rea- 
sonable." The  Interstate  Commerce  Commission  itself  has  in  a  large  number  of 
cases  recognized  competition,  and  especially  water  competition,  as  influential 
upon  the  establishment  of  reasonable  rates. ^^  The  payment  of  an  elevator  charge 
by  a  railroad  company  which  is  compelled  by  competition  is  lawful. ^^ 

Nature  and  Size  of  Goods  Shipped. — The  weight  and  bulk  of  the  article 
to  be  transported  and  the  convenience  to  the  carrier  in  transporting  it  may  be 
considered  in  rate  making. ^^ 

Value  of  Services  to  Shipper. — In  determining  whether  charges  for  the 
transportation  of  property  are  reasonable,  within  the  Interstate  Commerce  Act, 
the  value  of  the  services  to  the  shipper,  including  the  value  of  the  goods  and  the 
profits  which  the  shipper  can  make,  are  to  be  considered. ^i 

14.  Interstate  Commerce  Comm.  v.  1003,  affirmed  in  28  S.  Ct.  493,  209  U.  S. 
Southern  R.  Co.,  105  Fed.  703.  108,   52  L.  Ed.  705. 

15.  Interstate  Commerce  Comm.  v.  18.  Louisville,  etc.,  R.  Co.  v.  United 
Chicago,  etc.,  R.  Co.,  141  Fed.  1003,  af-  States,  197  Fed.  58;  Commercial  Club  of 
firmed  in  209  U.  S.  108,  52  L.  Ed.  705,  38  Omaha  v.  Chicago  R.  Co.,  7  Interst.  Com. 
S.    Ct.   493.  R.   404;    Raworth   v.    Northern    Pacific   R. 

16.  Southern  Pac.  Co.  v.  United  States,  Co.,  3  Interst.  Com.  R.  863;  Chattanooga 
197   Fed.   167.  Board    of   Trade   v.    Southern    R.    Co.,    10 

17.  Where  competition  voluntary.  —  Interst.  Com.  R.  133;  E.  Sondheimer  Co. 
Louisville,  etc..  Railroad  v.  -Interstate  v.  Illinois  Cent.  R.  Co.,  17  Interst.  Com. 
Commerce  Comm.,  195  Fed.  541.  Com'n   R.    60;    Bulte   Milling   Co.   v.    Chi- 

That      defendant      railroad      companies  cago,  etc.,  R.  R.,  15  Interst.   Com.  Com'n 

might,   if  they   chose,  bring  about   as   se-  R.    351;    Monroe    Progressive    League    v. 

vere  a  competition  in  live  stock  as  in  its  St.   L.,   etc.,   Ry.,   15   Interst.   Com.   Com'n 

products,     is     immaterial    in     determining  R.    534;    Indianapolis    Freight    Bureau    v. 

whether    the    rates    charged    were    unrea-  P.    R.    Co.,    15    Interst.    Com.    Com'n    R. 

sonable   within   the    Interstate   Commerce  567;  Columbia  Grocery  Co.  v.  L.  &  N.  R., 

Act.     Interstate  Commerce  Comm.  v.  Chi-  18   Interst.   Com.   Com'n   R.   503. 

cago,  etc.,  R.  Co.,  141  Fed.  1003,  affirmed  19.    Interstate  Commerce  Comm.  v    Dif- 

in  28  S.  Ct.  493,  309  U.  S.  108,  53  L.  Ed.  fenbaugh,  333  U.   S.   42,   56  L.   Ed.   83,   32 

705.                                       _  _  S.    Ct.    22,    and    Peavey    &    Co.    v.    Union 

But  where  a  competition  was  going  on  Pac.  R.  Co.,  176  Fed.  409. 

between     different    railroads,     and     each  20.    Nature  and  size  of  goods  shipped. 

company   was   striving  to   get   what  busi-  ■ — Interstate    Commerce     Comm.    v.    Chi- 

ness  it  could,  and  defendant  railroad  com-  cago,  etc.,  R.  Co.,  141  Fed.  1003,  affirmed 

pany   reduced   the   rates   to   get   its    share  in  209  U.  S.  108,  53  L.  Ed.  705,  28  S.  Ct. 

of  the   traffic,   the  reduction   of  the   rates  493. 

made  was  forced  upon  it  by  the  competi-  21.    Value   of  services  to   shipper. In- 

tion,  and  the  reduction  was  not  voluntary  terstate     Commerce    Comm.    v.     Chicago, 

within     the     meaning    of    the     Interstate  etc.,    R.    Co.,    141    Fed.    1003,    affirmed    in 

Commerce     Act.       Interstate     Commerce  309   U.    S.    108,    52   L.    Ed     705     28    S     Ct 

Comm.  V.  Chicago,  etc.,  R.   Co.,  141  Fed.  493. 
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Necessary  to  Sustain  Other  Rate. — An  unreasonably  high  rate  on  the 
traffic  and  between  the  points  to  which  an  order  of  the  Interstate  Commerce  Com- 
mission relates,  which  reduced  such  rate,  can  not  be  justified  on  the  ground  that 
it  is  necessary  to  sustain  some  other  rate.^^ 

Comparison  in  General. — The  question  whether  rates  are  just  and  reason- 
able in  themselves  is  in  some  measure  a  relative  one,  and  may  be  tested  by  a 
comparison  of  the  particular  rates  with  those  accepted  elsewhere  for  a  similar 
service.23  The  rates  from  a  certain  point,  not  being  alleged  to  be  unjust  or 
unreasonable  in  themselves,  could  not  become  so  by  comparison  with  other  joint 
rates  from  an  opposite  direction,  and  from  a  different  and  competing  point  on  a 
different  line  of  road. 2*  In  rate  cases,  the  Interstate  Commerce  Commission  may 
receive  evidence  of  comparison  without  proof  of  similarity  of  conditions. ^s 

Comparison  of  Local  and  Joint  Rates.— A  carrier's  rates  on  through  busi- 
ness do  not  prove  that  a  local  rate  is  unreasonable,  nor  can  the  local  rate  throw 
light  on  the  justice  or  injustice  of  discrimination  Tbetween  nonlocal  shipments  of 
the  same  origin  and  destination.^*  The  fact  that  a  shipper  under  a  joint  sched- 
ule of  rates  over  two  connecting  railroads  is  charged  a  smaller  rate  on  through 
shipments  over  the  entire  length  of  the  joint  line  than  to  intermediate  points 
does  not  establish  a  claim  that  the  latter  rates  are  unjust  or  unreasonable,  nor 
does  it  entitle  him  to  claim  that  such  rates  are  discriminative.^'^  Where  two  car- 
riers owning  connecting  lines  of  road  unite  in  a  joint  through  tariff,  they  form 
for  the  connected  roads  practically  a  new  and  independent  line.  Neither  carrier 
is  bound  to  adjust  its  own  local  tariff  to  suit  the  other,  nor  compelled  to  make  a 
joint  tariff  with  it.  It  may  insist  upon  charging  its  local  rates  for  all  transpor- 
tation over  its  line.  If,  therefore,  the  two  carriers  by  agreement  make  a  joint 
tariff  over  their  lines,  or  any  parts  of  their  lines,  such  joint  tariff  is  not  the 
basis  by  which  the  reasonableness   of  the  local  tariff  of  either  line  is  deter- 

22.  Necessary  to  sustain  other  rate. —  Kansas  City,  Memphis  &  Birmingham 
Norfolk,  etc.,  R.  Co.  v.  United  States,  195  Railroad.  Held,  that  the  existence  of  a 
Fed.  953.  lower   rate    from    Cincinnati   to    Birming- 

23.  Comparison  in  general. — Interstate  ham  furnished  no  sufficient  reason  to  de- 
Commerce  Comm.  V.  East  Tennessee,  etc.,  termine  that  the  rate  from  Cincinnati  to 
R.  Co.,  85  Fed.  107.  Atlanta  is  unreasonable,  when  such  lower 

24.  Allen  v.  Oregon  R.,  etc.,  Co.,  98  rate  is  caused  by  conditions  at  Birming- 
Fed.  16.  ham  which  do  not  exist  at  Atlanta.     In- 

The  rate  charged  on  first-class  goods  terstate  Commerce  Comm.  v.  Cincinnati, 
in  less  than  car-load  lots  from  Cincin-  etc.,  R.  Co.,  56  Fed.  925. 
nati  to  Atlanta,  in  1879,  was  $1.39  per  100  25.  Louisville,  etc..  Railroad  v.  Inter- 
pounds.  Afterwards  it  was  $1.10,  and  state  Commerce  Comm.,  195  Fed.  541. 
subsequently  $1.07  except  for  a  short  gg  Comparison  of  local  and  joint  rates. 
time,  when  It  was  $1.01.  The  only  test:-  _Southern  R.  Co.  v.  St.  Louis,  etc..  Grain 
mony  heard  by  the  commission  as  to  the  ^o.,  153  Fed.  728,  82  C.  C.  A.  614;  Par- 
reasonableness  of  the  rate  was  that  of  ^^^^  ^  Chicago,  etc.,  R.  Co.,  11  C.  C.  A. 
an  officer  of  a  railway  company,  that  he  ^gg    gg   p^j    l^g 

considered   a   rate   of  $1.01   unreasonable.  '                '         '             ,    ,      •           .          . 

Upon  that  testimony,   and  upon  the  fact  The  rates  on  through  business  do  not 

that  the  rate  from  Cincinnati  to  Birming-  Prove  that  the  local  rate  is  unreasonable; 

ham  is  89   cents,  as  compared  with  $1.07  and,  on  the  other  hand,  the  local  rate  can 

to   Atlanta,   the   distances   being  substan-  throw  no  light  on  the  justice  or  injustice 

tially   the   same,   the   commission   ordered  of   discriminations   between   shipments   of 

that    the    defendants    should    not    charge  northwestern  hay  of  the  same  origin  and 

more  than  $1  from  Cincinnati  to  Atlanta.  destination    The  local  rate  has  nothing  to 

In   this   court,   a   number   of   railroad   ex-  do    with    the    case   as    we    view   it.     The 

perts    testified    that    the    present    rate    of  conipanson   is  betweenthe   through   rate 

$1.07    is    reasonable.      As    to    the    rate    to  without    the    reconsigning    privilege    and 

Birmingham,    there    was    evidence    before  the  .through    rate    with    the    reconsigning- 

the  court  which  was  not  before  the  com-  privilege.       Southern  R    Co.  v.  St.  Louis, 

mission,    viz.   that   the    rate   from    Cincin-  etc.,  Gram  Co.,  153  Fed.  728,  82  C.  C.  A- 

nati  to  Birmingham,  which  was  previously  ^•t'^- 

$1.08,  was  forced  down  to  89  cents  by  the  27.     Allen    v.^  Oregon    R.,    etc.,    Co.,   98 

building    of    a    new    road    known    as    the  Fed.   16. 
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mined.2*  The  fact  that  the  cost  of  carriage  of  all  coal  upon  an  entire  railroad 
system,  from  all  points  of  shipment  to  all  destinations,  is  a  certain  per  cent  of 
the  gross  receipts  from  all  coal,  is  no  reason  for  concluding  that  upon  a  particu- 
lar line  or  part  of  the  system  the  cost  of  carriage  bears  the  same  ratio  to  the 
coal  receipts  of  that  particular  line  or  part.^*  But  the  fact  that  a  local  rate  is 
made  part  of  a  through  rate  does  not  render  the  through  rate  illegal,  provided 
neither  the  local  nor  the  through  rate  be  unjust  or  unreasonable,  and  provided 
neither  of  them  unjustly  discriminates,  or  gives  an  undue  preference  or  disad- 
vantage to  persons  or  traffic  similarly  situated.^** 

Comparison  to  Rates  Affecting  Another  City. — In  determining  the  effect 
of  the  rates  charged  upon  the  growth  and  prosperity  of  the  city,  as  affecting  the 
question  of  the  reasonableness  of  such  rates,  comparison  can  not  be  made  alone 
with  another  city,  where  competition  has  produced  unusually  low  rates,  but 
should  be  made  with  other  cities  where  the  circumstances  and  conditions  are 
similar.81 

Main  Line  and  Extension. — The  oversea  extension  of  the  Florida  East 
Coast  Railway  from  Homestead  to  Key  West  can  not  properly  be  considered  a 
part  of  the  main  line,  for  the  purpose  of  determining  whether  rates  established 
by  the  Interstate  Commerce  Commission  from  points  east  of  Homestead  are  re- 
munerative or  confiscatory.^^ 

Different  Rate  for  Shipment  in  Opposite  Direction. — The  fact  that  a  rate 
over  a  road  or  line  in  one  direction  is  materially  higher  than  the  rate  on  the  same 
road  or  line,  and  between  the  Same  points,  in  the  opposite  direction,  does  not,  as 
in  the  case  of  a  haul  over  the  same  line  in  the  same  direction,  establish  prima  facie 
the  unreasonableness  of  the  higher  rate.^^ 

Mode  of  Shipment. — An  initial  carrier  of  an  interstate  shipment,  which  fur- 
nishes two  small  cars  in  lieu  of  a  larger  car  ordered  by  the  shipper,  is,  under  a 
rule  of  the  interstate  commerce  commission,  limited  to  the  rate  applicable  to  the 
larger  car.  3* 

28.  Chicago,  etc.,  R.  Co.  v.  Osborne,  impression  left  on  my  mind  that  it  is^ 
3  C.  C.  A.  347,  52  Fed.  913,  53  Am.  &  this  evidence  can  not  be  treated  as  of 
Eng.  R.  Cas.  18;  Coeur  D'Alene,  etc.,  R.  much  weight.  It  is  a  further  fact  that 
Co.  V.  Union  Pac.  R.  Co.,  49  Wash.  244,  the  very  low  rates  given  Lynchburg  have 
95   Pac.   71.  enabled  her  merchants  to  drive  the  Dan- 

29.  Interstate  Commerce  Comm.  v.  Le-  Z^"^  merchants  out  of  territory  nearer  to 
high  Valley  R.  Co.,  74  Fed.  784.  5-''7"!  '^^u,  *°    Lynchburg.      But    does 

„„,^^^r^                   /^                  Ai  t"'s  fact  enable  us  to  say  that  the  Dan- 

30.  Interstate  Commerce  Comm.  v  Al-  ^ille  rates  are  inherently  unreasonable? 
abama  Mid.  R.  Co.,  21  C.  C.  A.  51,  74  jf  j  correctly  understand  the  purport  of 
I'ed.  715.           ^                                     ^  tjjg    supreme    court    decisions,    the    rates 

31.  Comparison  to  rates  affecting  an-  given  Lynchburg— being  the  result  of  sub- 
other  city. — "A  low  freight  rate  is  an  im-  stantial  competition,  and  affording  the 
portant  factor  in  the  prosperity  of  cities.  defendant  some  profit — are  not  unlaw- 
But  the  prosperity  enjoyed  by  Lynch-  fully  low.  Therefore  the  necessary  con- 
burg  as  a  result  of  low  rates  can  not  prop-  sequence  of  the  disparity  in  the  rates 
erly  be  used  as  a  basis  of  comparison.  respectively  given  Lynchburg  and  Dan- 
Before  it  can  be  said  absolutely  that  Dan-  ville  can  not  be  conclusive  of  the  ques- 
ville  has  not  prospered  as  it  should  have  tion  before  us."  Interstate  Commerce 
done,  it  must  appear  that  comparisons  Comm.  v.  Southern  R.  Co.,  117  Fed.  741. 
are  made,  not  with  points  where  compe-  32.  Main  line  and  extension. — Florida, 
tition  has  produced  unusually  low  rates,  etc.,  R.  Co.  v.  United  States,  200  Fed. 
but   with    cities   where   the    circumstances  797. 

are  similar  to  those  existing  at  Danville.  33.    Dififerent  rate  for  shipment  in  op- 

The  evidence  is  that  one  or  more  indus-  posite  direction. — Duncan  v.  Railroad  Co. 

tries  were  deterred  from  moving  to  Dan-  6   Interst.   Com.   R.   103;   Interstate   Com- 

ville  because  of  the  high  rates.     But  here  merce   Comm.  v.   Louisville,   etc.,   R.   Co. 

again   we   are   confronted   with   the   same  118  Fed.  613;  Louisville,  etc.,  Railroad  v, 

difficulty.     Did   not  the  proposing  manu-  Interstate    Commerce    Comm.,    195    Fed! 

facturers  contrast  the  Danville  rates  with  541. 

those  prevailing  at  some  place  or  places  34.    Mode   of   shipment. — Yorke    Furni- 

where     competition     has     brought     about  ture   Co.   v.   Southern   R.    Co.,    162   N.    C. 

very  low  rates?     If  this  is  true — and  the  138,  78  S.   E.  67. 
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§  4071.  Mode  of  Determination. — Zones. — A  reduction  in  that  part  of 
the  through  rates  on  Atlantic  seaboard  shipments  to  Missouri  river  cities  which 
applies  to  the  haul  between  the  Mississippi  and  Missouri  rivers  is  not  beyond 
the  power  of  the  interstate  commerce  commission,  as  introducing  a  new  system 
of  rate  making  by  artificially  apportioning  the  country  into  zones  tributary  to 
given  trade  centers,  in  order  to  build  up  or  protect  certain  distributing  centers 
at  the  expense  of  others  where  the  commission,  by  its  order,  intended  only  to 
correct  through  rates  which  it  found  upon  complaint  were  unreasonable  in  them- 
selves, by  substituting  therefor  reasonable  rates. ^^ 

Distances. — Fixing  rates  under  substantially  similar  traffic  conditions  so  as 
to  allow  a  higher  rate  for  a  shorter  route  is  not  so  palpably  unjust  and  unrea- 
sonable to  the  carriers  as  to  be  beyond  the  substance,  if  not  beyond  the  form, 
of  the  power  of  the  interstate  commerce  commission,  where  the  commission  was 
simply  maintaining  the  same  ratio  of  difference  as  that  made  by  the  carriers 
themselves.^® 

The  cost  of  service  to  the  carrier  is  not  a  practical  theory  for  rate  making, 
as  such  cost  can  not  be  reached  accurately  enough  to  make  the  factor  con- 
trolling.3'^ 

Income  and  Dividends. — If  the  carrier's  total  income  enables  it  to  declare  a 
dividend,  that  would  not  justify  an  order  requiring  it  to  haul  one  class  of  goods 
for  nothing,  or  for  less  than  a  reasonable  rate.  On  the  other  hand,  if  the  carrier 
earned  no  dividend,  it  would  not  have  warranted  an  order  fixing  an  unreasonably 
high  rate  on  such  article.^* 

§  4072.  Burden  of  Proof. — The  mere  fact  that  a  carrier  increases  its  rates 
raises  no  presumption  of  unreasonableness,  and  persons  complaining  thereof 
have  the  burden  of  proof  of  unreasonableness. ^^ 

§  4073.  Evidence. — Comparisons  are  very  commonly  made  in  the  inves- 
tigation of  rate  cases,  and  they  may  often  be  quite  persuasive.  The  competency 
of  such  evidence  is  not  questioned  nor  the  right  of  the  commission  to  give  it  due 
weight.  Neither  is  it  doubted  that  the  commission  may  receive  evidence  of  this 
kind,  giving  to  the  facts  so  shown  their  proper  value,  without  proof  of  similarity 
of  conditions.***  A  finding  that  the  rates  charged  by  railroads  for  shipments  to 
a  particular  point  are  unreasonable  in  themselves,  and  in  violation  of  Interstate 
Commerce  Act,  can  not  properly  be  based  on  evidence  which  only  tends  to  show 
that  they  are  too  high  as  compared  with  the  rates  charged  between  the  initial 
points  and  one  or  two  other  points.*^ 

35.  Mode  of  determination.— Interstate  223  U.  S.  541,  56  L.  Ed.  308,  32  S.  Ct.  108. 
Commerce  Comm.  v.  Chicago,  etc.,  R.  39.  Burden  of  proof. — Louisville,  etc., 
Co.,  218  U.  S.  88,  54  Iv.  Ed.  946,  30  S.  Railroad  v.  Interstate  Commerce  Comra., 
Ct.  651;  S.  C,  218  U.  S.  113,  54  L.  Ed.  195  Fed.  541,  citing  Interstate  Commerce 
959,  30  S.  Ct.  660,  reversing  decrees  Chi-  Comm.  v.  Chicago,  etc.,  R.  Co.,  209  U. 
cago,  etc.,  R.  Co.  v.  Interstate  Commerce  S.  108,  52  L.  Ed.  705,  28  S.  Ct.  493. 
Comm.,  171  Fed.  680.                                               40.    Evidence. — Louisville,  etc..  Railroad 

36.  Distances. — When  the  commission  v.  Interstate  Commerce  Comm.,  195  Fed. 
maintained    the    same    ratio    of    difference  541. 

between     Omaha    and     St.    Paul    as     that  41.     Interstate     Commerce      Comm.     v. 

made   by   the   carriers    themselves,   it   can  Nashville,   etc.,    R.    Co.,   57    C.   C.   A.   224, 

not  be  fairly  said  that  such  an  order  was  120  Fed.  934. 

so  arbitrary  as  to  be  palpably  and  gravely  "But  what  we  do  hold  is  that  the  com- 

unjust,   and  beyond   the  substance,   if  not  parisons   made   by   the   comrnission   in   its 

the  form,  of  its  power.     Interstate   Com-  report    in   this    case,    taking   into    account 

merce   Comm.  v.   Union   Pac.   R.   Co.,  222  all   the  facts   and   circumstances   disclosed 

U.   S.   541,    56   L.    Ed.   308,   32   S.   Ct.   108.  at  the  hearing,  had  no  evidentiary  bearitig 

37.  Interstate  Commerce  Comm.  v.  upon  the  reasonableness  of  the  rates  in 
Chicago,  etc.,  R.  Co.,  141  Fed.  1003,  af-  dispute,  and  therefore  furnish  no  appreci- 
firmed  in  209  U.  S.  108,  52  L.  Ed.  705,  able  support  of  the  commission's  conclu- 
28   S.    Ct.   493.  sion."      Louisville,    etc..    Railroad    v.    In- 

38.  Income  and  dividends. — Interstate  terstate  Commerce  Comm.,  195  Fed.  541. 
Commerce  Comm.  v.  Union  Pac.   R.   Co.,  "Having    regard    to    the    evidence,    the 
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§  4074.  Review  of  Determination. — The  action  of  the  carriers,  in  fixing 
and  adjusting  the  rates,  where  a  substantial  dissimilarity  of  circumstances  and 
conditions  has  been  made  to  appear,  is  subject  to  revision  by  the  commission  and 
the  courts,  when  it  is  charged  that  such  action  has  resulted  in  rates  unjust  or 
unreasonable.-*-  A  finding  by  the  Interstate  Commerce  Commission  as  to  the 
reasonableness  or  otherwise  of  a  rate  charged  by  a  carrier  in  interstate  commerce 
is  in  administrative  function,  properly  and  constitutionally  delegated  by  the  leg- 
islative power  to  the  commission,  and  is,  if  lawfully  made,  conclusive.*^ 

In  Independent  Action  for  Damages. — A  finding  by  the  Interstate  Com- 
merce Commission,  on  the  hearing  of  a  petition  for  reparation,  that  a  given  rate 
charged  the  complainant  is  unreasonable,  while  pertinent  to  the  issue  in  a  sub- 
sequent suit  by  such  complaint  to  recover  damages,  in  that  it  establishes  a  viola- 
tion of  the  act,  is  not  decisive  of  the  question  of  liability  for  damages,  either 
prima  facie  or  otherwise,  but  its  evidential  value  on  that  issue  is  for  the  determi- 
nation of  the  court  and  jury.  In  such  an  action,  a  finding  made  by  the  commis- 
sion that  plaintiff  was  charged  an  unreasonable  rate  as  a  shipper  by  defendant, 
and  an  order  of  the  commission  awarding  plaintiff  damages  in  a  sum  representing 
the  difference  between  the  amounts  paid  by  him  under  such  rate  and  what  he 
would  have  paid  under  a  rate  found  to  be  reasonable  do  not  constitute  evidence 
making  a  prima  facie  case,  since  others  than  plaintiff  as  the  shipper  may  have 
sustained  the  actual  pecuniary  loss  from  the  overcharge,  and  the  statute  author- 
izes the  recovery  only  of  actual  damages  sustained  by  the  plaintiff,  and  not  of 
a  penalty.  The  statute  although  making  the  findings  of  fact  of  the  commission 
prima  facie  evidence  of  the  facts  found,  does  not  make  such  facts  prima  facie 
evidence  of  anything;  but  their  pertinency  and  evidential  weight  and  value  are  for 
the  determination  of  the  court  and  jury  as  in  other  civil  cases.** 

§§  4075-4096.  Discrimination  and  Preference — §  4075.  In  General. 

— The  Interstate  Commerce  Act  provides  that  if  any  common  carrier  subject  to 
the  provisions  of  this  act  shall,  directly  or  indirectly,  by  any  special  rate,  rebate, 
drawback  or  other  device,  charge,  demand,  collect  or  receive  from  any  person  or 
persons  a  greater  or  less  compensation  for  any  service  rendered,  or  to  be  ren- 
dered, in  the  transportation  of  passengers  or  property,  subject  to  the  provisions 
of  this  act,  than  it  charges,  demands,  collects  or  receives  from  any  other  person 
or  persons  for  doing  for  him  or  them  a  like  and  contemporaneous  service  in  the 
transportation  of  a  like  kind  of  traffic  under  substantially  similar  circumstances 
and  conditions,  such  common  carrier  shall  be  deemed  guilty  of  unjust  discrimi- 
nation, which  is  hereby  prohibited  and  declared  to  be  unlawful. *5     Rates  pre- 

only   tangible    ground   upon   which   it   will  R.    Co.,   168   U.    S.    144,   43   L.    Ed.    414,    18 

be    found    to    rest    is   the    fact    that   there  S.    Ct.   45.      See   post,    "Review,"    §§   4183- 

had  been  an  advance  in  the  rates  to  Pen-  4189. 

sacola    and    Mobile,    and    that    the    Mont-  43.     Lehigh    Valley    R.    Co.    v.    Meeker, 

gomery    rate    exceeded    the    sum    of    the  211   Fed.   785. 

rates  through  these  points  as  they  stood  44.  In.  independent  action  for  dam- 
prior  to  this  increase,  making  the  increase  ages. — On  the  trial  of  such  an  action  for 
in  these  intermediate  rates  the  only  proof  damages,  in  which  plaintiff  has  been  per- 
of  unreasonableness,  not  only  as  to  Pen-  mitted  to  introduce  the  report  of  the  com- 
sacola  and  Mobile,  but  Montgomery  also.  mission,  it  is  the  duty  of  the  court  to 
It  is  conceded  by  counsel  for  the  gov-  instruct  the  jury  as  to  what  are  and  what 
ernment  that,  if  this  were  true  as  to  the  are  not  findings  of  fact  therein  which  are 
rates  to  Montgomery,  the  order  of  the  made  prima  facie  evidence  by  the  stat- 
commission  would  be  invalid,  because  it  ute.  Lehigh  Valley  R.  Co.  v.  Meeker  211 
would    not   be    based    on    the    reasonable-  Fed.   785. 

ness   or   unreasonableness   of   these    rates  45.      Discrimination, — Interstate      Com- 

independently      considered."        Louisville,  merce    Comm.   v.    Baltimore,   etc.,    R.    Co. 

etc.,     Railroad     v.     Interstate     Commerce  145   U.   S.    263,   36   L.    Ed.    699,    13   S.    Ct! 

Comm.,    195    Fed.   541.  844;      Interstate      Commerce     'Comm'.      v 

42.      Review     of     determination. — Inter-  Brimsom,   154  U.   S.   447,  38   L.    Ed.   1047 

state   Commerce   Comm.  v.  Alabama  Mid.  13  S.   Ct.  1135;  Texas,  etc.,   R.   Co.  w.   In- 

4   Car— 37 


§  4075 


CARRIERS. 


3684 


scribed  by  the  interstate  commerce  commission  under  the  statute  are  not  only  re- 
quired to  be  just  and  reasonable  within  the  constitutional  guaranty,  but  they  must 
also  not  be  unjustly  discriminatory  nor  unduly  preferential.*® 

Power  of  Congress. — There  can  be  no  question  as  to  the  power  of  congress 
to  regulate  interstate  commerce  to  prevent  favoritism  and  to  secure  equal  rights 
to  all  engaged  in  interstate  trade,  and  to  this  end  congress  had  the  constitutional 
power  to  adopt  a  policy  looking  to  the  equality  of  rates  to  shippers  over  interstate 
carriers,  and  to  prescribe  appropriate  means  to  give  it  effect.*'' 

Object  of  Statute. — The  objects  of  the  Elkins  law  are  to  prevent  favoritism 
and  to  secure  equal  rights  to  all  in  interstate  transportation,  and  one  legal  rate, 
to  be  published  and  posted  so  as  to  be  open  to  public  inspection  and  accessible  to 
all  alike;  to  prohibit  and  punish  secret  departures  from  the  published  rates,  and 
to  prevent  and  punish  rebating,  preferences  and  all  acts  of  undue  discrimina- 
tion; and  this  without  regard  to  whether  persons  or  places  be  the  sufferers.** 
The  wrong  prohibited  is  a  discrimination  betwegn  shippers.  It  is  designed  to 
compel  every  carrier  to  give  equal  rights  to  all  shippers  over  its  own  road  and  to 
forbid  it  by  any  device  to  enforce  higher  charges  against  one  than  another.** 
The  act  prohibits  any  rebate  or  other  device  by  which  two  shippers,  shipping 
over  the  same  line,  the  same  distance,  under  the  same  circumstances  of  carriage, 
are  compelled  to  pay  different  prices  thereof.^" 

Construction  of  Statute. — There  is  not  only  a  relation,  but  an  indissoluble 
unity  between  the  provision  for  the  establishment  and  maintenance  of  rates  un- 
til corrected  in  accordance  with  the  statute  and  the  prohibitions  against  prefer- 
ences and  discrimination.  This  follows,  because  unless  the  requirement  of  a  uni- 
form standard  of  rates  be  complied  with,  it  would  result  that  violations  of  the 
statute  as  to  preferences  and  discrimination  would  inevitably  follow.^^    The  pro- 


terstate  Commerce  Comm.,  162  U.  S.  197, 
40  L.  Ed.  940,  16  S.  Ct.  666;  United  States 
V.  Trans-Missouri  Freight  Ass'n,  166  U. 
S.  290,  41  L.  Ed.  1007,  17  S.  Ct.  540;  Par- 
sons V.  Chicago,  etc.,  R.  Co.,  167  U.  S. 
447,  42  L.  Ed.  231,  17  S.  Ct.  887;  Inter- 
state Commerce  Comm.  v.  Cincinnati, 
etc.,  R.  Co.,  167  U.  S.  479,  42  L.  Ed.  243, 
17  S.  Ct.  896;  Wight  v.  United  States,  167 
U.  S.  512,  42  L.  Ed.  258,  17  S.  Ct.  822;  Sa- 
vannah, etc.,  R.  Co.  V.  Florida  Fruit  Exch., 
167  U.  S.  512,  42  L.  Ed.  257,  17  S.  Ct.  998; 
Interstate  Commerce  Commission  v.  Ala- 
bama Mid.  R.  Co.,  168  U.  S.  144,  42  L. 
Ed.  414,  18  S.  Ct.  45;  Texas,  etc.,  R.  Co. 
V.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426, 
51  L.  Ed.  553,  27  S.  Ct.  350,  9  Am.  & 
Eng.  Ann.   Cas.  1075. 

English  statute  adopted. — It  is  mod- 
eled upon  §  90  of  the  English  "Railway 
Clauses  Consolidation  Act,"  of  1845, 
known  as  the  "Equality  Clause."  Texas, 
etc.,  R.  Co.  V.  Interstate  Commerce 
Comm.,  162  U.  S.  197,  40  L.  Ed.  940,  16 
S.    Ct.   666. 

46.  Missouri,  etc.,  R.  Co.  v.  Interstate 
Commerce  Comm.,  164  Fed.  645. 

47.  Power  of  congress. — Louisville,  etc., 
R.  Co.  V.  Mottley,  219  U.  S.  467,  55  E. 
Ed.  297,  31  S.  Ct.  265,  34  L.  R.  A.,  N. 
S.,  671;  New  York,  etc.,  R.  Co.  v.  United 
States,  212  U.  S.  481,  53  L.  Ed.  613,  29 
S.    Ct.  ,304. 

48.  Object  of  statute. — New  York,  etc., 
R.  Co.  V.  United  States,  212  U.  S.  481,  53 
L.  Ed.  613,  29  S.  Ct.  304;  New  York, 
etc.,     R.     Co.     V.     Interstate     Commerce 


Comm.,  200  U.  S.  361,  50  L.  Ed.  515,  26 
S.  Ct.  272;  Armour  Packing  Co.  v.  United 
States,  209  U.  S.  56,  52  L.  Ed.  681,  28  S. 
Ct.  428;  American  Exp.  Co.  v.  United 
States,  212  U.  S.  522,  53  L.  Ed.  635,  29 
S.  Ct.  315;  Interstate  Commerce  Comm. 
V.  Chicago,  etc.,  R.  Co.,  218  U.  S.  88,  54 
L.  Ed.  946,  30  S.  Ct.  651;  Interstate  Com- 
merce Comm.  V.  Illinois,  etc.,  R.  Co.,  215 
U.   S.   452,   54  L.   Ed.  280,   30  S.   Ct.  155. 

49.  Wight  V.  United  States,  167  U.  S. 
512,  42  L.  Ed.  258,  17  S.  Ct.  822;  Texas, 
etc.,  R.  Co.  V.  Interstate  Commerce 
Comm.,  162  U.  S.  197,  40  L.  Ed.  940,  16 
S.   Ct.   666. 

50.  Wight  V.  United  States,  167  U.  S. 
512,  42  L.  Ed.  258,  17  S.  Ct.  822;  Inter- 
state Commerce  Comm.  v.  Alabama  Mid. 
R.  Co.,  168  U.  S.  144,  42  L.  Ed.  414,  IS 
S.    Ct.    45. 

51.  Construction  of  statute. — Texas, 
etc.,  R.  Co.  V.  Abilene  Cotton  Oil  Co., 
204  U.  S.  426,  51  L.  Ed.  553,  27  S.  Ct 
350,  9  Am.  &  Eng.  Ann.  Cas.  1075. 

It  is  not  open  to  question  that  the  pro- 
visions of  §  2  of  the  act  to  regulate  com- 
merce were  substantially  taken  from  §  90 
of  the  English  Railway  Clauses  Consoli- 
dation Act  of  1845,  known  as  the  "equal- 
ity clause."  Texas,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Comm..  162  U.  S.  197, 
40  E.  Ed.  940,  16  S.  Ct.  666.  Certain  also 
is  it  that,  at  the  time  of  the  passage  of 
the  act  to  regulate  commerce,  that  clause 
in  the  English  act  had  been  construed  as 
only  embracing  circumstances  concern- 
ing the  carriage  of  the  goods,  and  not  the 
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hibitions  of  the  act  to  regulate  commerce  as  to  rebates,  favoritism,  and  discrimi- 
nation having  been  construed  by  the  interstate  commerce  commission,  charged 
with  its  execution,  to  be  inappHcable  to  the  freight  rates  for  coal  charged  by  in- 
terstate carriers  empowered  to  mine  and  market  coal  by  their  charters  or  by  leg- 
islation existing  at  the  time  of  the  adoption  of  that  act,  this  construction,  which 
has  long  obtained  in  practical  execution,  and  has  been  impliedly  sanctioned  by 
the  re-enactment  of  the  statute  without  alteration  in  the  particulars  construed,, 
must  be  treated  as  read  into  the  statute. ^^ 

Section  3  of  the  Interstate  Commerce  Act,  which  declares  it  to  be  unlawful 
for  a  carrier  to  give  "an  undue  or  unreasonable  preference"  to  any  person,  firm", 
corporation,  or  locality,  or  to  subject  any  person,  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  "in  any  respect  whatsoever,"  does  not  refer  solely  to 
facilities  afforded  to  shippers,  but  applies  also  to  discrimination  in  rates. ^^ 

Actual  Discrimination. — Actual  discrimination  in  rates  charged  is  necessary 
to  constitute  a  violation  of  the  Interstate  Commerce  Act ;  and  the  mere  making 
or  offering  of  a  discriminating  rate,  under  which  it  is  not  shown  that  any  ship- 
ment was  ever  made,  constitutes  no  legal  injury  to  a  shipper  who  is  charged  a 
higher  rate.^* 

Different  Charges  in  Different  Territory. — Unlawful  preferences  and  dis- 
criminations are  created  by  fixing  the  freight  rate  for  common  soap  in  less  than 
carload  lots  in  a  new  classification  adopted  to  govern  in  official  classification  ter- 
ritory at  twenty  per  centum  less  than  third  class,  but  not  less  than  fourth  class, 
at  which  that  commodity  had  previously  been  rated,  where  the  result  of  applying 
this  classification  to  the  varying  rates  is  to  leave  soap  in  less  than  carload  lots  in 
the  fourth  class  to  a  considerable  extent  in  one  of  the  subdivisions  of  such  classi- 
fication territory,  and  in  a  higher  class  in  the  other  subdivision. ^s 

Direct  or  Indirect. — The  power  of  congress  over  interstate  transportation 
embraces  .all  manner  of  carriage,  whether  gratuitous  or  otherwise ;  and  except  as 
to  the  express  exceptions  made  by  the  act  itself,  it  must  be  held  to  have  been  the 

person  of  the  sender;  or,  in  other  words,  such      aforesaid      rates      and      fares   '  and 

that  the  clause  did  not  allow  carriers  by  charges."      Wight    v.    United    States,    167 

railroad  to  make  a  difference  in  rates  be-  U.  S.  513,  42  L.  Ed.  258,  17  S.  Ct.  832. 

cause  of  differences  in  circumstances  aris-  52.   Decree  128  Fed.  59,  modified  in  New 

ing  either  before  the   service   of  the   car-  York,  etc.,  R.  Co.  v.  Interstate  Commerce 

rier  began  or  after  it  was  terminated.     It  Comm.,   26   S.   Ct.   272,   200   U.   S.   361,   50 

was  therefore  settled  in  England  that  the  L.   Ed.   515. 

clause  forbade  the  charging  of  a  higher  53,  United  States  v.  Tozer,  39  Fed.  904. 
rate  for  the  carnage  of  goods  for  an  m-  54.  Actual  discrimination  —  "I  still 
terceptmg  or  forwardmg  agent  than  for  think  that  a  mere  paper  rate,  which  is 
others.  Great  Western  R  Co.  v.  Sutton,  never  carried  into  effect,  and  is  there- 
^-  R-  4  H.  h.  226;  Evershed  7»  London  forg  simply  a  proposition  to  carry  for 
^  N-  W-  ^-  S°-'  ^-  ^-  ^  J  ??■  ,  ^?^^'  ^  specified  sum,  is  not  such  a  violation 
5  Eng.  Rul.  Cas  351  and  Denaby  Main  of  the  Interstate  Commerce  Act  as  to 
Colliery  Co.  v.  Manchester,  S.  &  L.  R.  prevent  the  carrier  from  recovering 
Co.,  L.  R.  11  App.  Cas.  97;  Interstate  freight  from  other  than  the  theoretically 
Commerce  Comm.  v.  Delaware,  etc.,  R.  favored  shippers.  It  is  discrimination  in 
Co.,  220  U.  S.  235,  55  L.  Ed.  448,  31  S.  fact,  and  not  a  mere  intention  to  discrim- 
Ct-  393.  ^  inate,  that  is  punishable;  and  in  the  case 
The  section  itself  forbids  the  carrier  before  the  court  there  was  no  evidence 
"directly  or  indirectly  by  any  special  that  a  pound  of  coal  had  been  carried  to 
rate,  rebate,  drawback  or  other  device"  be  sold  in  the  market  by  any  other  ship- 
to  charge,  demand,  collect  or  receive  from  per  than  the  defendants.  Hence  no  rival 
any  person  or  persons  a  greater  or  less  of  the  defendants  was  benefited  by  the 
compensation,  etc.  And  §  6  of  the  act,  unaccepted  rate,  and  no  harm  was  done 
as  amended  in  1889,  throws  light  upon  to  their  business."  Lehigh  Valley  R.  Co. 
the  intent  of  the  statute,  for  it  requires  v.  Rainey,  112  Fed.  487. 
the  common  carrier  in  publishing  sched-  55.  Different  charges  in  different  ter- 
ules  to  "state  separately  the  terminal  ritory.  —  Decree,  Interstate  Commerce 
charges,  and  any  rules  or  regulations  Comm.  v.  Cincinnati,  etc.,  R.  Co.,  146 
which  in  any  wise  change,  affect  or  de-  Fed.  559,  aifirmed  in  206  U.  S.  143,  51  L. 
termine    any    part    or    the    aggregate    of  Ed.   995,   37   S.   Ct.   648. 
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intention  of  congress  to  prevent  a  departure  from  the  published  rates  and  sched- 
ules in  any  manner  whatsoever.  The  all  embracing  prohibition  against  either  di- 
rectly or  indirectly  charging  was  that  the  published  rates  show  that  the  purpose 
of  the  statute  was  to  make  the  prohibition  applicable  to  every  method  of  dealing 
by  which  the  forbidden  result  could  be  brought  about.  If  this  were  not  so,  a  wide 
door  would  be  open  to  favoritism  in  the  carriage  of  property  free,  or  partially 
free,  of  charge."*  The  prohibition  in  the  Interstate  Commerce  Act  against  di- 
rectly or  indirectly  charging  less  than  the  published  rates  shows  that  the  purpose 
of  the  statute  was  to  make  the  prohibition  applicable  to  every  method  of  dealing 
by  carrier  by  which  the  forbidden  result  could  be  brought  about.  The  public 
purpose  for  which  the  statute  was  intended  was  to  compel  the  carrier  as  public 
agent  to  give  equal  treatment  to  all.  To  this  extent  and  for  these  purposes  the 
statute  was  remedial  and  is,  therefore,  entitled  to  receive  that  interpretation 
which  reasonably  accomplishes  the  great  public  purpose  which  it  was  enacted  to 
subserve.^'''  In  view  of  the  provision  that  no  departure  from  the  published  rates 
shall  be  made  directly  or  indirectly,  the  carrier  can  not  take  itself  out  of  the 
statute,  by  electing  to  be  a  dealer  and  transport  a  commodity  in  that  character. 
If  a  carrier  has  a  right  to  disregard  published  rates  by  resorting  to  a  particular 
form  of  dealing  there  is  no  obligation  on  the  part  of  the  carrier.^^ 

Unjust  and  Unreasonable. — It  is  not  all  discriminations  and  preferences 
that  are  forbidden,  only  such  as  are  unjust  or  unreasonable.^^ 

§  4076.  Like  and  Contemporaneous  Service. — In  order  to  constitute  an 
unjust  discrimination  the  carrier  must  charge  or  receive  directly  from  one  person 
a  greater  or  less  compensation  than  from  another,  or  must  accomplish  the  same 
thing  indirectly  by  means  of  a  special  rate,  rebate  or  other  device;  but  in  either 
case  it  must  be  for  a  like  and  contemporaneous  service  in  the  transportation  of  a 
like  kind  of  traffic,  under  substantially  similar  circumstances  and  conditions."" 
The  evident  meaning  of  the  federal  statute  is  that  the  discrimination  con- 
demned must  have  the  effect  of  unduly  favoring  some  individual,  class,  or  place 
at  the  expense  and  to  the  prejudice  and  disadvantage  of  some  other  shipper  or 
place,  where  the  services  rendered  were  "like  and  contemporaneous,"  and  where 
the  transportation  was  effected  under  "substantially  similar  circumstances  and 
•:onditions."  ^^  The  act  implies  that,  in  deciding  whether  differences  in  charges, 
in  given  cases,  were  or  were  not  unjust,  there  must  be  a  consideration  of  the  sev- 
eral questions  whether  the  services  rendered  were  like  and  contemporaneous, 
whether  the  kinds  of  traffic  were  like,  whether  the  transportation  was  affected 
under  substantially  similar  circumstances  and  conditions.  To  answer  such  ques- 
tions, in  any  case  coming  before  the  commission,  requires  an  investigation  into 
the  facts ;  and  we  think  that  congress  must  have  intended  that  whatever  would  be 
regarded  by  common  carriers,  apart  from  the  operation  of  the  statute,  as  mat- 
ters which  warranted  differences  in  charges,  ought  to  be  considered  in  forming  a 
judgment  whether   such  differences   were  or  were   not   unjust.     Some   charges 

56.  Direct  or  indirect. — American  Exp.  59.  Unjust  and  unreasonable. — Inter- 
Co.  V.  United  States,  212  U.  S.  522,  53  state  Commerce  Comm.  v.  Baltimore,  etc., 
L.  Ed.  635,  29  S.  Ct.  315;  United  States  v.  R.  Co.,  145  U.  S.  263,  36  h-  Ed.  699,  12 
New  York,   etc.,   R.   Co.,  212  U.   S.   509,   53  S.    Ct.    844. 

L.  Ed.  629,  29  S.  Ct.  313;  Louisville,  etc.,  60.    Like  and  contemporaneous  service. 

R.    Co.   v.    Mottley,   219    U.    S.   467,   55    L.  — Interstate    Commerce    Comm.   v.    Balti- 

Ed.    297,   31    S.    Ct.    265,    34   L.    R.   A.,    N.  more,   etc.,   R.    Co.,    145   U.   S.   263,   36   L. 

S.,   671;   New  York,  etc.,  R.   Co.  v.  Inter-  Ed.    699,    12    S.    Ct.    844;    Swift    &    Co.    v. 

state    Commerce    Comm.,    200    U.    S.    361,  United   States,   196   U.   S.   375,   49    L.    Ed. 

50  L.   Ed.  515,  26  S.  Ct.  272.  518,   25   S.   Ct.   276;   Texas,   etc.,   R.   Co.  v. 

57.  New  York,  etc.,  R.  Co.  v.  Inter-  Interstate  Commerce  Comm.,  162  U.  S. 
state    Commerce    Comm.,    200    U.    S.    361,  197,   40   L.   Ed.   940,   16   S.   Ct.   666. 

50  L.  Ed.  515,  26  S.  Ct.  272.  61.     Laurel    Cotton    Mills    v.    Gulf,    etc., 

58.  New  York,  etc.,  R.  Co.  v.  Interstate  R.  Co.,  84  Miss.  339,  37  So.  134,  66  L. 
Commerce    Comm.,    200   U.   S.    361,    50   L.       R.   A.   453. 

Ed.    515,   26   S.    Ct.   272. 
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might  be  unjust  to  shippers — others  might  be  unjust  to  the  carriers.  The  rights 
and  interests  of  both  must,  under  the  terms  of  the  act,  be  regarded  by  the  commis- 
sion.^^  When  substantially  dissimilar  circumstances  and  conditions  exist,  the 
carriers  have  a  large  discretion  in  fixing  the  rates  accordingly,  but  subject  to  the 
supervisory  control  of  the  interstate  commerce  commission  under  the  Interstate 
Commerce  Act.^^ 

What  Constitutes  Like  Service. — To  come  within  the  inhibition  of  the  stat- 
ute the  differences  must  be  made  under  like  conditions,  that  is,  there  must  be 
contemporaneous  service  in  the  transportation  of  like  kinds  of  traffic  under  sub- 
stantially the  same  circumstances  and  conditions. s* 

What  Constitutes  Contemporaneous  Service. — Services  rendered  to  a 
complaining  and  a  favored  shipper  are  contemporaneous  as  long  as  the  discrimi- 
nating rates  remain  in  force,  and  for  the  purpose  of  comparison  they  need  not 
be  rendered  on  the  same  day,  nor  during  the  same  week  or  month. "-'^ 

Like  Kind  of  Traffic. — Classification  of  railway  crossties  in  a  different  class 
from  lumber  generally,  imposing  on  them  a  higher  rate,  constitutes  unjust  dis- 
crimination.^*^ 

Similar  Circumstances  and  Conditions. — The  similarity  of  circumstances 
arjd  conditions  under  which  a  service  of  carriage  is  rendered,  which,  under  the 
interstate  commerce  act,  requires  an  equality  of  rate,  relates  to  the  circumstances 
and  conditions  which  affect  the  service  only,  and,  where  different  coal  mining  lo- 
calities are  grouped  into  a  district  for  rate-making  purposes,  a  carrier  is  not  justi- 
fied in  making  a  different  rate  for  the  same  or  substantially  similar  service  from 
a  particular  locality  in  such  district,  or  on  the  product  of  a  particular  mine  or 
vein,  from  that  charged  others  because  the  difference  in  the  product  from  such  lo- 
cality mine  or  vein  and  that  from  other  mines  in  the  district  is  such  that  it  can 
pay  a  higher  rate  and  still  compete  in  the  market.^'' 

Contract  for  Continuous  Shipment. — In  the  provision  in  the  Interstate 
Commerce  Act  prohibiting  discrimination  between  shippers  under  "substantially 
similar  circumstances  and  conditions,"  such  phrase  relates  to  the  circumstances 
and  conditions  of  carriage  only,  and  does  not  include  matters  affecting  individual 
shippers ;  and  a  railroad  may  not  charge  one  shipper  of  coal  a  lower  rate  than  is 
charged  another  shipper  between  the  same  terminals,  because  the  former  is  ship- 

62.  Texas,  etc.,  R.  Co.  v.  Interstate  Com-  apart,  would  therefore  be  too  remote.  No 
merce  Comm.,  162  U.  S.  197,  40  L.  Ed.  doubt  'contemporaneous'  means  'at  the 
940,  16  S.   Ct.  666.  same    time,'    but    at    the    same    time    with 

63.  Interstate  Commerce  Comm.  v.  what?  A  term  is  evidently  implied  which 
Baltimore,  etc.,  R.  Co.,  145  U.  S.  263,  36  must  be  looked  for  in  the  context  and  in 
L.  Ed.  699,  12  S.  Ct;  844;  Interstate  Com-  the  subject  matter  of  the  statute.  In  my 
merce  Comm.  v.  Alabama  Mid.  R.  Co.,  168  opinion  the  well-known  evil  aimed  at  in 
U.  S.  144,  42  L.  Ed.  414,  18  S.  Ct.  45;  §  2  requires  the  court  to  hold  that  the  im- 
East  Tennessee,  etc.,  R.  Co.  v.  Interstate  plied  term  in  the  comparison  is  the  of- 
Commerce  Comm..,  181  U.  S.  1,  45  L.  Ed.  fending  rates,  making  the  word  to  mean, 
719,  21  S.  Ct.  516;  Interstate  Commerce  'at  the  same  time  with  the  offending  rates,' 
Comm.  V.  Clyde  Steamship  Co.,  181  U.  S.  .  and  that,  as  long  as  these  rates  remain  in 
29,  45  L.  Ed.  729,  21  S.  Ct.  512;  Interstate  force,  the  services  rendered  to  a  com- 
Commerce  Comm.  v.  Louisville,  etc.,  R.  plaining  and  to  a  favored  shipper  are  'con- 
Co.,  190  U.  S.  273,  47  L.  Ed.  1047,  23  S.  temporaneous'  within  the  meaning  of  the 
Ct.   687.                                   _  statute.     As   far  as   I   am   aware,   there   is 

64.  What  constitutes  like  services. — In-  no  decision  upon  this  subject,  but  Wight 
terstate  Commerce  Comm.  v.  Baltimore,  v.  United  States,  167  U.  S.  512,  42  L,  Ed 
etc.,  R.  Co.,  145  U.  S.  263,  36  L.  Ed.  699,  258,  17  S.  Ct.  822,  furnishes,  I  think,  some 
12  S.  Ct.  844.  inferential  support  to  the  construction  just 

65.  What  constitutes  contemporaneous  given."  Mitchell  Coal,  etc.,  Co.  v.  Penn- 
service. — "The  defendant  also  argues  that  sylvania   R.    Co.,   181    Fed.   403. 

in  computing  the  damages  'contemporane-  66.  Like  kind  of  traffic. — American    etc. 

ous  service'  must  be  confined  to  shipments  Timber    Co.   v.    Kansas,    etc.,    R.    Co.',    175 

made  for  the  plaintiff  and  for  the  favored  Fed.    28. 

shippers    at   the   same,   or   practically   the  67.  Similar  circumstances  and  conditions. 

same,    moment    of    time;    and    that  ship-  — Philadelphia,    etc.,    R.    Co.   v.   Interstate 

ments  a  week  apart,  or  certainly  a  month  Commerce  Comm.,  174  Fed.  687. 
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ping  under  contracts  extending  over  a  term  of  years,  based  on  lower  rates  which 
were  in  force  when  such  contracts  were  made,  while  the  other  shipper  has  no  such 
contracts.^*  An  official  classification,  providing  that  car  load  rates  shall  apply  to 
cars  loaded  with  different  packages  intended  for  different  consignees  only  when 
the  consignor  or  consignee  is  the  actual  owner  of  the  property,  and  a  rule  declar- 
ing that  shipments  of  property  combined  into  packages  by  forwarding  agents 
claiming  to  act  as  consignors  will  only  be  accepted  when  the  names  of  individual 
consignors  and  consignees,  as  well  as  the  character  and  contents  of  each  package, 
are  declared  to  the  forwarding  railroad  agent,  when  the  property  will  be  waybilled 
as  separate  shipments  and  freight  charged  accordingly,  are  reasonable  and  valid, 
and  are  not  violative  of  Interstate  Commerce  Act  prohibiting  discrimination,  and 
requiring  equal  charges  to  all  for  the  same  or  like  and  contemporaneous  service; 
there  being  a  substantial  dissimilarity  of  conditions  relating  to  the  matter  of  car- 
riage of  car  load  freight  assembled  by  forwarding  agents  and  the  transportation 
of  car  load  freight,  though  made  up  of  shipments  to  various  consignees,  where 
the  consignor  or  consignee  is  the  owner  of  the  property.^^ 

Coal  Shippers. — Where  a  railroad  company  engaged  in  the  interstate  car- 
riage of  coal  from  the  mines  in  its  schedule  of  rates  filed  and  published  has 
grouped  all  points  within  a  given  territory  together  as  a  single  initial  point  pf 
shipment  from  which  it  makes  the  same  rates,  whether  such  points  are  on  its  own 
or  connecting  lines,  the  service  rendered  to  all  shippers  from  any  of  such  points 
in  the  contemporaneous  transportation  of  coal  to  the  same  terminal  point,  or  to 
points  within  the  same  terminal  group,  is  under  substantially  similar  circum- 
stances and  conditions  within  the  meaning  of  the  act,  and  a  discrimination  in 
favor  of  any  such  shipper  over  others  is  unlawful  under  said  section.'"' 

To  Persons  Similarly  Situated. — The  carriers  are  better  qualified  to  ad- 
just such  matters  than  any  court  or  board  of  public  administration,  and,  within 
the  limitations  suggested,  it  is  safe  and  wise  to  leave  to  their  traffic  managers  the 
adjusting  of  dissimilar  circumstances  and  conditions  to  their  business.  This  last 
sentence  does  not  declare  that  the  determination  of  the  extent  to  which  discrim- 
ination is  justified  by  circumstances  and  conditions  should  be  left  to  the  carriers, 
but  means  only  that,  when  once  a  substantial  dissimilarity  of  circumstances  and 
conditions  has  been  made  to  appear,  the  carriers  are,  from  the  nature  of  the 
question,  better  fitted  to  adjust  their  rates  to  suit  such  dissimiliarity  of  circum- 
stances and  conditions  than  courts  of  commissions. ''^  The  Interstate  Commerce 
Act  allows  differential  and  discriminative  rates  so  long  as  they  are  not  unjust  or 
do  not  operate  unfairly,  and  the  essence  of  the  act  is  that  whatever  the  rate  is  it 
shall  be  the  same  to  all  persons  similarly  situated. '''^ 

Similar  Points  of  Shipment  and  Destination. — That  carriers  transport 
coal  of  other  shippers  from  practically  the  same  territory  at  the  same  rates  to  the 
same  territory  and  at  the  same  time  refuse  to  carry  petitioners'  coal  shows  unjust 
discrimination.''  ^ 

In  respect  to  passenger  traffic,  the  positions  of  the  respective  persons,  or 
classes,  between  whom  differences  in  charges  are  made,  must  be  compared  with 
each  other,  and  there  must  be  found  to  exist  substantial  identity  of  situation  and 
of  service,  accompanied  by  irregularity  and  partiality  resulting  in  undue  advan- 
tage to  one,  or  undue  disadvantage  to  the  other,  in  order  to  constitute  unjust  dis- 
crimination.''* 

68.  Contract  for  continuous  shipment.—  Mid.  R.  Co.,  168  U.  S.  144,  42  L.  Ed.  414, 
Pennsylvania  R.  Co.  v.  International  Coal       18   S.   Ct.   45. 

Min.   Co.,  97   C.   C.  A.  383,   173   Fed.   1.  72.   Pittsburgh,  etc.,  R.  Co.  v.  Mitchell, 

69.  Delaware,  etc.,  R.  Co.  v.  Interstate  175  Ind.  196,  91  N.  E.  735,  93  N.  E.  996. 
Commerce   Comm.,   166  Fed.  498.  73.  Similar  points  of  shipment  and  des- 

70.  Coal  shippers. — Langdon  v.  Pennsyl-  tination. — Stony  Fork  Coal  Co.  v.  Louis- 
vania   R.   Co.,   194   Fed.  486.  ville,    etc.,    R.    Co.,    195    Fed.    88. 

71.  To  persons  similarly  situated. — In-  74.  Interstate  Commerce  Comm.  v.  Balti- 
terstate    Commerce    Comm.     v.     Alabama       more,    etc.,    R.    Co.,    145   U.   S.   263,   36   L. 

Ed.    699,    13    S.    Ct.    844. 
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The  ownership  or  nonownership  by  the  shipper  of  the  goods  tendered  for 
carriage  is  not  a  dissimilar  circumstance  and  condition,  within  the  meaning  of 
Act  Feb.  4,  1887,  prohibiting  inequality  and  discrimination  in  rates.  A  carrier 
may  not,  therefore,  under  the  Act  make  the  ownership  of  goods  tendered  to  it 
for  carriage  the  criterion  by  which  its  charge  for  such  carriage  is  to  be  meas- 
ured.''^ 

Facilities  for  Delivery. — Differences  with  respect  to  competition  between 
coal  intended  for  railway  consumption  and  other  coal,  and  with  respect  to  the 
manner  of  delivery,  depending  upon  a  difference  in  the  facilities  possessed  by 
the  railroads  and  other  consignees,  do  not  make  the  interstate  traffic  therein  dis- 
similar in  circumstances  and  conditions,  within  the  meaning  of  the  Act  of  Febru- 
ary 4,  1887,  so  as  to  justify  the  giving  of  a  power  rate  for  the  transportation  of 
railway  fuel  coal  than  is  given  to  shippers  of  other  coal  between  the  same  points.''^ 
In  its  most  abstract  form  the  simple  statement  of  the  controversy  is  whether 
the  companies  may  charge  a  different  rate  for  the  transportation  of  fuel  coal  to  a 
given  point  than  for  the  transportation  of  a  commercial  coal  to  the  same  point. 
The  commission  insisted  upon  the  simplicity  of  the  problem  and  contended  that 
there  was  nothing  in  the  conditions  of  the  traffic  which  dispensed  with  the  clear 
legal  duty  of  the  companies  under  the  Interstate  Commerce  Act  to  carry  for  all 
shippers  alike.  The  fuel  and  commercial  coal  went  to  the  same  point,  and  were 
delivered  at  the  same  point.  There  was,  it  is  true,  a  difference  in  the  manner  of 
delivery,  depending  upon  the  difference  in  the  facilities  possessed  by  the  rail- 
roads and  other  consignees,  and  it  was  urged  that  the  shipment  of  the  fuel  coal 
to  a  particular  railroad  "for  the  use  of  that  railroad"  makes  special  the  traffic. 
And,  further,  that  "a  railroad  is  not  a  person,"  but  is  "rather  in  the  nature  of  a 
geographical  division  and  extends  through  long  distances."  The  court  held  that 
it  could  not  accept  the  likeness  nor  the  distinctions  which  were  said  to  establish  it, 
and  that  the  railroad  company  could  not  be  put  out  of  view  as  a  favored 
shipper.''''' 

Facilities. — Differences  as  to  competition  between  coal  intended  for  railway 
consumption  and  other  coal,  depending  on  difference  in  facilities  possessed  by 
the  different  parties,  do  not  make  interstate  commerce  therein  dissimilar  so  as 
to  justify  the  giving  of  a  lower  rate  for  transportation  of  railway  coal.''* 

Shipment  in  Carloads. — A  railroad  company  is  not  required  by  the  Inter- 
state Commerce  Act  to  give  the  same  carload  rates  on  interstate  shipments  to 
forwarding  agents  who  solicit  property  for  shipment  from  different  owners,  each 
having  less  than  a  car  load,  and  combine  it  into  carload  lots,  that  it  makes  on 
carload  shipments  by  a  single  owner;  the  charges  in  such  case  not  being  for  "a 
like  and  contemporaneous  service  in  the  transportation  of  a  like  kind  of  traffic 
under  substantially  similar  circumstances  and  conditions,"  so  as  to  render  the 
difference  in  the  rates  made  an  unlawful  discrimination. ''^ 

Shipments  over  Competitive  Lines. — The  phrase  "under  substantially  simi- 
lar circumstances  and  conditions,"  as  used  in  the  second  section  of  the  act  refers 
to  the  matter  of  carriage,  and  does  not  include  competition  between  rival  routes, 
is  not  open  to  the  criticism  that  different  meanings  are  attributed  to  the  same 
•words  when  found  in  different  sections  of  the  act,  because,  as  the  purposes  of 
the  several  sections  are  different,  the  phrase  in  question  must  be  read,  in  the 

75.  Interstate  Commerce  Comm.  v.  Del-  L.  Ed.  1107,  32  S.  Ct.  743,  Ann.  Cas 
aware,   etc.,   R.   Co.,   220  U.   S.   235,   55   L.       Ct.    742,    Ann.    Cas.    1914A,    504. 

Ed.  448,  31  S.  Ct.  392,  reversing  decree  in  78.     Facilities.  —  Interstate     Commerce 

160  Fed.  499.  Comm.  v.  Baltimore,  etc.,  R.  Co.,  225  U 

76.  Facilities  for  delivery.— Interstate  S.  326,  56  L.  Ed.  1107,  32  S.  Ct.  742,  Ann. 
Commerce    Comm.   v.   Baltimore,    etc.,    R.  Cas.  1914A,  504. 

Co.,  225  U.  S.  326,  56  L.  Ed.  1107,  33  S.  79  Shipment  in  carloads.— Lundquist  v 

Ct.  742,  Ann.  Cas.  1914A,  504.  Grand   Trunk   Western   R.    Co.,    121    Fed. 

77.  Interstate      Commerce      Comm.     v.  915. 
Baltimore,  etc.,   R.   Co.,  225  U.   S.  326,   56 
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second  section,  as  restricted  to  the  case  of  shippers  over  the  same  road,  thus 
leaving  no  room  for  the  operation  of  competition,  but  in  the  other  sections,  it 
covers  the  entire  tract  of  interstate  and  foreign  commerce,  and  a  meaning  must 
be  given  to  the  phrase  wide  enough  to  include  all  the  facts  that  have  a  legitimate 
bearing  on  the  situation — among  which  is  found  the  fact  of  competition  when  it 
affects  rates. ^^ 

§  4077.  Persons  Discriminated  against. — The  provision  of  the  act  pro- 
hibiting unjust  discriminations  in  charges  has  reference  to  the  service  rendered, 
and  not  to  the  person  of  the  consignor  or  consignee.*^  Because  a  carrier  has  the 
power  to  prescribe  rates,  it  does  not  follow  that  it  can  discriminate  as  to  those 
who  shall  be  entitled  to  avail  themselves  of  them.*^ 

Forwarding  Agents. — A  forwarding  agent  is  a  person  within  the  meaning  of 
the  Act  of  February  4,  1887,  forbidding  preferences  and  discriminations  in  rates. 
Therefore  a  carrier  may  not  forbid  the  aggregation  of  the  shipments  of  various 
owners  for  the  purpose  of  carload  rating  in  official  classification  territory,  or  the 
combination  of  such  shipments  by  forwarding  agents  for  that  purpose,  where 
preferences  and  discriminations  forbidden  by  the  Act  will  result  from  the  carrier's 
action. ^^  The  proposition  that,  as  the  wide  range  of  carload  rates  and  the  extent 
of  the  facility  for  combining  articles 'for  the  purpose  of  obtaining  such  rates  al- 
lowed in  official  classification  territory  are  the  result  of  the  voluntary  act  of  the 
railroads,  therefore  the  power  existed  in  the  railroads  to  restrict  and  limit  the 
enjoyment  of  such  rate,  as  was  done  by  the  assailed  rules,  rests  upon  the  fallacious 
assumption  that  because  a  carrier  has  the  authority  to  fix  rates,  it  has  the  right  to 
discriminate  as  to  those  who  shall  be  entitled  to  avail  themselves  of  them.*"* 

Shipper  Who  Has  Accepted  Bonus. — An  undue  advantage  and  unlawful 
discrimination  forbidden  by  the  act  is  accorded  by  a  contract  between  a  packing 
house  firm  and  a  stockyard  company,  by  which  the  company  paid  a  bonus  to 
the  packers  if  they  would  erect  their  new  plant  adjacent  to  the  stockyard  instead 
of  in  another  city  as  proposed,  and  operate  the  plant,  and  buy  only  such  stock  as 
moved  through  such  stockyards,  and  pay  regular  charges  on  live  stock  not  so 
bought  as  if  the  same  had  moved  to  the  stockyards. *° 

Shippers  Estopped  by  Contract. — Shippers  subjected  to  discriminatory 
charges  for  delivery  and  receipt  on  industrial  spur  tracks  within  the  switching 
limits  in  a  city  of  car  load  freight  in  interstate  commerce  are  not  estopped  to 
bring  the  matter  before  the  Interstate  Commerce  Commission,  because,  when 
making  the  contracts  under  which  the  spur  tracks  were  constructed,  the  shippers 
consented  to  a  special  charge  when  freight  should  be  received  and  delivered 
thereon. ^'5 

§§  4078-4083.  Determining  Discrimination  and  Preference— §  4078. 
Competition, — The  interstate  commerce  commission,  in  considering  the  question 
whether  there  has  been  an  unjust  discrimination  against  one  locality,  or  an  undue 
preference  to  another  locality,  in  the  rates  fixed  by  a  railroad  company  for  the 
transportation  of  passengers  or  freight  to  such  localities,  is  bound  to  take  into 

80.  Shipments  over  competitive  lines. —       392,  reversing  166  Fed.  499. 

Wight  V.  United  States,  167  U.  S.  512,  42  84.  Interstate  Commerce  Comm.  v.  Del- 

L.  Ed.  258,  17  S.  Ct.  822;  Interstate  Com-  aware,   etc.,   R.    Co.,   220  U.   S.  235,   55   L. 

merce  Comm.  v.  Alabama  Mid.  R.  Co.,  168  Ed.  448,  31  S.  Ct.  392. 
U.  S.  144,  42  L.  Ed.  414,  18  S.  Ct.  45.  85.  Shipper  who  has  accepted  bonus. — 

81.  Persons  discriminated  against. —  United  States  v.  Union  Stockyard,  etc., 
United  States  v.  Wells,  Fargo  Exp.  Co.,  Co.,  226  U.  S.  286,  33  S.  Ct.  83,  modifying 
161  Fed.  606.  judgment    Attorney     General     v.     Union 

82.  Interstate  Commerce  Comm.  v.  Dela-       Stockyard,  etc.,  Co.,  192  Fed.  330. 

ware,   etc.,   R.    Co.,   220   U.    S.   235,   55   L.  86.  Shippers  estopped  by  contract. — In- 

Ed.   448,   31   S.    Ct.   392.  terstate    Commerce    Comm.    v.    Atchison, 

83.  Forwarding  agents.— Interstate  Com-  etc.,  R.  Co.,  234  U.  S.  294,  34  S.  Ct.  814; 
merce  Comm.  v.  Delaware,  etc.,  R.  Co.,  Interstate  Commerce  Comm.  v.  Southern 
220    U.    S.    235,    55    L.    Ed.    448,    31    S.    Ct.  Pac.   Co.,  234  U.   S.   315,   34  S.    Ct.  820. 
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consideration  the  existence  of  competition  with  such  railroad  company  in  one 
of  such  localities,  to  accept  evidence  thereof,  and  to  investigate  and  decide 
thereon ;  and  its  failure  to  do  so,  if  the  existence  of  such  competition  is  put  in 
issue  by  the  parties,  renders  its  action  erroneous. ^'^  The  making  of  a  lesser  rate 
to  a  more  distant  and  competitive  point  than  is  charged  to  a  nearer  noncompeti- 
tive point  is  not  an  unjust  discrimination  against  the  nearer  point,  nor  does  it  give 
an  undue  preference  to  the  more  distant  point,  in  violation  of  the  Interstate  Com- 
merce Act,  where  such  rate  is  induced  by  real  and  substantial  competition.®^ 

After  Purchase  of  Competing  Line. — The  fact  that  a  railroad  company  has 
acquired  the  ownership  of  the  only  road  which  previously  competed  with  its  own 
for  business  at  a  certain  point  can  not  affect  the  question  whether  its  rates  un- 
justly discriminate  against  such  point  in  favor  of  another  point  where  competition 
exists,  where  it  affirmatively  appears  that  the  rates  to  the  noncompetitive  point 
have  not  been  increased  since  the  purchase  of  the  competing  road.®^ 

Statute  Not  Intended  to  Prevent  Competition. — The  complainant's  bill 
alleged  that  it  was  a  wholesale  dealer  in  merchandise,  located  at  Portland ;  that 
the  defendants,  owners  of  connecting  railroad  lines,  had  established  a  schedule 
of  joint-freight  traffic  between  Portland  and  points  in  Idaho  on  the  second  line; 
that  such  second  road,  in  connection  with  a  third,  had  also  established  a  schedule 
of  joint  rates  on  freight  from  San  Francisco  to  the  same  points,  under  which 
the  charge  from  San  Francisco  was  the  same  as  from  Portland,  although  the 
distance  was  greater;  and  that,  under  the  divisions  made  between  the  respective 
roads,  the  second  road  received  a  smaller  rate,  relative  to  the  length  of  the  haul 
over  its  line,  under  the  latter  than  under  the  former  schedule,  in  which  the  haul 
was  from  the  opposite  direction.  The  bill  charged  that  such  facts  constituted 
an  undue  preference  in  favor  of  San  Francisco  and  its  merchants  over  Portland 
and  its  merchants,  in  violation  of  §  3  of  the  Interstate  Commerce  Law,  and  that 
therefore  the  rates  charged  from  Portland  were  unjust  and  unreasonable,  under 
§  1  of  such  law.  The  bill  stated  no  grounds  for  relief  under  either  section,  for 
the  reason  that  it  is_not  the  purpose  of  the  third  section  of  the  act  to  prevent  com- 
petition in  rates  between  different  points  on  different  lines  of  road.^" 

§  4079.  Quantity  of  Goods  Shipped. — Prior  to  the  enactment  of  the  In- 
terstate Commerce  Act  the  courts  were  of  the  opinion  that  discriminations  by 
railway  carriers  in  the  rates  of  freight  charged  to  shippers,  based  solely  on  the 
ground  of  the  quantity  of  freight  shipped,  without  reference  to  any  conditions 
tending  to  decrease  the  cost  of  transportation,  were  contrary  to  sound  public 
policy,  and  inconsistent  with  the  obligations  of  such  carriers  to  the  public^^ 
It  might  well  be  that  shippers  would  be  induced  to  increase  their  traffic  with  a 
carrier  by  the  offer  of  such  discrimination,  perhaps  by  withdrawing  part  of  it 
from  a  rival  carrier,  perhaps  by  stimulating  the  shipper  to  enlarge  his  business 
operations;  and  thus  the  discrimination  might  be  profitable  to  the  carrier.  The 
English  courts,  in  cases  arising  under  the  English  Traffic  Act,  have  held  that 
preferences  given  to  particular  shippers  to  induce  them  not  to  divert  traffic 
from  the  carrier,  or  to  induce  them  to  transfer  traffic  to  one  carrier  which  other- 
wise would  go  to  another  carrier,  are  unlawful,  and  can  not  be  justified  on  the 
grotmd  of  profit  to  the  carrier  allowing  them.    If  they  were  to  justify  a  discrim- 

87.  Determining  discrimination.— Inter-  90.  Statute  not  intended  to  prevent  corn- 
state  Commerce  Comm.  v.  Ivouisville,  etc.,  petition. — Allen  v  Oregon  R  etc  Co  98 
R.  Co.,  73   Fed.  409.                                                      Fed.    16. 

88.  Interstate     Commerce     Comm.     v.  91.    Quantity   of  goods  shipped. Inter- 
Southern  R.   Co.,   117   Fed.  741,  judgment       state  Commerce  Comm.  v   Texas    etc     R 
affirmed  in  60  C.   C.  A.  540,  122  Fed.  800.       Co.,    52    Fed.    187,    citing   Hays    &    Co'    v 

89.  After  purchase  of  competing  line.—  Pennsylvaijiia  Co.,  12  Fed.  309,  4  Ky  I^ 
Interstate  Commej-ce  Comm.  v.  Southern  Rep.  87;  Burlington,  etc.,  Co.'  v.  No'rth- 
R.  Co.,  117  Fed.  741,  judgment  affirmed  in       western  Fuel  Co.,  31  Fed    652 

60   C.   C.   A.   540,   122   Fed.   800. 
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ination  upon  such  reasons,  a  railway  company  might  in  any  case  grant  a  pref- 
erence to  one  person  over  another,  provided  it  acted  bona  fide  in  the  belief  that 
such  a  course  would  be  to  its  advantage.  A  railway  company  can  not,  merely  for 
the  sake  of  increasing  their  traffic,  reduce  their  rates  in  favor  of  individual  cus- 
tomers, unless,  at  all  events,  there  is  a  sufficient  consideration  for  the  reduction, 
which  shall  lessen  the  cost  to  the  company  of  the  conveyance  of  their  traffic,  or 
■some  equivalent  or  other  services  are  rendered  to  them  by  such  individuals  in 
relation  to  such  traffic.®^  The  Interstate  Commerce  Act  would  be  emasculated 
in  its  remedial  efficacy,  if  not  practically  nullified,  if  a  carrier  can  justify  a  dis- 
crimination in  rates  merely  upon  the  ground  that,  unless  it  is  given,  the  traffic 
obtained  by  giving  it  would  go  to  a  competing  carrier.  A  shipper  having  a  choice 
between  competing  carriers  would  only  have  to  refuse  to  send  his  goods  by 
one  unless  given  exceptional  rates  to  justify  that  one  in  making  the  discrimina- 
tion in  his  favor  on  the  ground  of  the  necessity  of  the  situation. ^^ 

§  4080.  Long  and  Short  Haul.--In  determining  the  question  whether  a 
difference  in  rates  between  points  of  shipment  involves  an  unjust  discrimination 
or  an  undue  preference  by  a  railroad  company,  it  is  error  for  the  interstate  com- 
merce commission  to  reach  its  conclusion  solely  by  contrasting  the  distance  of 
such  places,  respectively,  from  the  starting  point,  or  upon  a  mileage  basis,  without 
taking  into  account  the  existence  of  competitive  rates  to  one  of  such  places.^* 

Where  Long  and  Short  Haul  Clause  Not  Violated. — \\'here  a  lower  rate 
for  a  long  than  for  an  included  short  haul  is  justified  by  dissimilar  circumstances 
and  conditions,  and  does  not  violate  §  4  of  the  interstate  commerce  law,  prohibit- 
ing a  greater  charge  for  a  shorter  than  for  a  longer  distance,  it  can  not  be  held 
an  undue  preference,  within  the  meaning  of  §  3.^^ 

§  4081.  Disparity  between  Through  and  Local  Rates. — The  mere  fact 
that  the  disparity  between  the  through  and  the  local  rates  was  considerable  did 
not,  of  itself,  warrant  the  circuit  court  of  appeals  in  finding  that  such  disparity 
constituted  an  undue  discrimination — much  less  did  it  justify  the  court  in  finding 
that  the  entire  difference  between  the  two  rates  was  undue  or  unreasonable, 
especially  as  there  was  no  person,  firm,  or  corporation  complaining  that  he  or 
they  had  been,  aggrieved  by  such  disparity.^*  A  carrier's  rates  on  through  busi- 
ness do  not  prove  that  a  local  rate  is  unreasonable,  nor  can  the  local  rate  throw 
light  on  the  justice  or  injustice  of  discrimination  between  nonlocal  shipments  of 
the  same  origin  and  destination. ^''^ 

Question  for  Jury. — Whether  the  difference  between  a  local  rate  and  a  through 
rate  is  an  undue  and  unreasonable  preference  or  advantage  over  the  local  shipper, 
within  the  meaning  of  the  Interstate  Commerce  Act,  is  a  question  for  the  jury.^^ 

92.  Interstate  Commerce  Comm.  v.  v.  Southern  R.  Co.,  149  Fed.  609,  affirmed 
Texas,  etc.,  R.  Co.,  52  Fed.  187,  citing  Har-       in  82  C.   C.  A.   614,   153  Fed.  728. 

ris  V.  Cockermouth  &  Worthington  R.  Co.  Congress   did   not   intend   to   leave   car- 

(Eng.),   3    C.    B.,   N.   S.,   693;   Ever.shed  v.  riers    the   power    to    grant    undue   prefer- 

London    &   Northwestern   R.   Co.    (Eng.),  ences,    or    to    subject    persons    or    places 

^  Q.  B.  Div.  254.  to   undue   disadvantages,   by   any   devices, 

93.  Interstate  Commerce  Comm.  v.  or  by  any  adjustment  of  joint  through 
Texas,  etc.,   R.   Co.,  52  Fed.  187.  rates  with  relation  to  local  rates.     When 

94.  Long  and  short  haul. — Interstate  two  carriers  establish  a  joint  through 
Commerce  Comm.  v.  Louisville,  etc.,  R.  rate,  the  proportion  thereof  that  one  car- 
Co.,   73    Fed.   409.  rier  receives  for  carriage  of  property  be- 

95.  Where  long  and  short  haul  clause  tween  two  points  on  its  line  may  be  com- 
■not  violated.  —  Interstate  Commerce  pared  with  its  local  rates  between  the 
Comm.  V.  Western,  etc.,  R.  Co.,  88  Fed.  same  points,  for  the  purpose  of  establish- 
186.  ing  that   an   unreasonable   preference   has 

96.  Disparity  between  through  and  lo-  been  given,  or  that  a  shipper  has  been 
cal  rates. — Texas,  etc.,  R.  Co.  v.  Inter-  subjected  to  an  undue  disadvantage, 
state    Commerce    Comm.,    162    U.    S.    197,  United   States  v.   Tozer,   39   Fed.   904. 

40  L.  Ed.  940,  16  S.  Ct.  666.  98.     Question   for   jury. — United    States 

97.  Judgment,  St.  Louis,  etc..  Grain  Co.       v.  Tozer,  39  Fed.  369;  S.  C,  39  Fed.  904. 
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§  4082.  Disparity  in  Rates  between  Different  Localities. — The  com- 
plainant's bill  alleged  that  it  was  a  wholesale  dealer  in  merchandise,  located  in 
Portland ;  that  the  defendants,  owners  of  connecting  lines  of  railroad,  had  estab- 
lished a  schedule  of  joint  freight  tariffs  between  Portland  and  points  in  Idaho  and 
Utah,  on  the  second  line  of  road,  which  were  unreasonable  and  excessive,  both 
as  a  whole  and  the  proportion  thereof  received  by  each  company.  But  the  injury 
complained  of  did  not  arise  from  the  fact  that  such  rates  were  unreasonable  in 
themselves,  but  that  they  were  excessive  as  compared  with  other  rates  charged 
to  the  same  points  on  shipments  from  the  opposite  direction  under  a  joint  tariff 
between  the  second  company  and  a  third,  which  gave  San  Francisco  merchants 
the  same  rate  to  such  points  as  complainant,  by  reason  of  which  fact  complainant 
was  unable  to  compete  with  the  San  Francisco  merchants  at  such  points.  The 
relief  prayed  for  was  that  the  second  company  be  enjoined  from  charging,  under 
any  joint  rate  with  its  codefendant  from  Portland,  any  greater  rate  per  ton  or 
fraction  thereof  per  mile  for  carriage  over  its  road  than  it  charged  for  the  car- 
riage of  like  property  per  ton  or  fraction  thereof  per  mile  under  its  joint  rate 
from  San  Francisco.  The  bill  stated  no  grounds  for  relief  under  the  interstate 
commerce  law ;  its  gravamen  being,  not  the  excessive  rates,  but  the  equality  of 
rates  between  San  Francisco  and  Portland. ^^ 

Rates  Reasonable  in  Themselves. — Though  the  preference  given  to  one  lo- 
cality or  the  disadvantage  to  which  the  other  is  subjected  is  not  due  to  the  volun- 
tary act  of  the  carrier,  and  although  the  interstate  rates  in  force  may  be  reason- 
able in  themselves,  the  interstate  commerce  commission  can  correct  the  discrim- 
ination by  requiring  a  just  equalization  in  rates  between  the  two  localities. ^ 

Power  of  Commission  to  Determine. — Section  15  of  the  Interstate  Com- 
merce Act  of  Feb.  4,  1887,  as  amended  by  Act  June  29,  1906,  confers  on  the 
interstate  commerce  commission  ample  power,  in  a  hearing  under  §  13,  to  deter- 
mine whether  rates  put  in  force  by  carriers  are  unjustly  discriminatory  as  be- 
tween two  cities,  to  extend  the  scope  of  its  examination  far  enough  to  arrive  at 
the  true  situation.^ 

Court  Can  Not  Determine. — The  question  whether  an  undue  preference  to 
any  locality  forbidden  by  the  Interstate  Commerce  Act  arose  from  the  operation 
of  the  intrastate  rate  as  compared  with  an  interstate  rate,  or  whether  any  locality 
was  unreasonably  prejudiced,  would  be  for  the  determination  of  the  interstate 
commerce  commission  and  not  for  the  courts.^ 

§  4083.  Division  of  Freight  by  Connecting  Carriers. — The  proportion 
in  which  freight  earned  by  two  connecting  railroads  under  a  joint-tariff  schedule 
is  divided  between  them  is  a  matter  for  their  consideration  alone,  and  can  not  be 
taken  cognizance  of  by  a  court  for  the  purpose  of  determining  that  the  share  re- 
ceived by  one  constitutes  an  unjust  or  discriminative  rate,  under  the  interstate 
commerce  law.* 

§  4084.  Special  Rates. — A  railway  contract,  whereby  a  shipper  of  lumber 
IS  allowed  a  special  rate,  which  gives  such  shipper  a  preference  of  from  one  to 
two  cents  a  pound  over  other  shippers  of  lumber,  is  in  violation  of  the  interstate 

99.     Disparity   in   rates   between   differ-  against  Newport  News,  and  an  order  re- 

«nt   localities. — Allen  v.   Oregon   R.,    etc.,  quiring  the  same  rates  to  be  maintained 

Co.,    106    Fed.    265.  with  respect  to  each  city  held  within  the 

1.  Rates    reasonable    in    themselves. —  power   of   the   commission.     Southern   R. 
Texas,  etc.,   R.   Co.  v.  United   States,  205  Co.   v.   United   States,   204   Fed.   465. 
Fed.   380.  3.    Court  can  not  determine. — Simpson 

2.  Power  of  commission  to  determine.  v.  Shepard,  33  S.  Ct.  729,  230  U.  S.  352, 
—Findings  by  the  interstate  commerce  57  L.  Ed.  1511,  48  L.  R.  A.,  N.  S.,  115l| 
commission  that  rates  put  in  force  by  modifying  decree  Shepard  v.  Northern 
Southern   railroads   between   Norfolk   and  Pac.  R.  Co.,  184  Fed.  765. 

points  in   the   southeastern   territory,   and  4.    Connecting   carriers. — Allen   v.    Ore- 

isetween    Newport    News    and    the    same       gon  R.,  etc.,  Co.,  98  Fed.  16. 
points,      were      unjustly      discriminatory 
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commerce  law,  so  that  it  can  not  be  enforced  as  relating  to  interstate  shipments. ^ 
Where  an  interstate  carrier  had  not  provided  a  special  rate  for  expedited  ship- 
ments of  cattle  to  market,  an  oral  agreement  to  expedite  a  shipment  transported 
under  regular  rates  was  void  as  discriminatory  in  violation  of  the  act.^ 

§  4085.  Free  Transportation. — Free  Cartage  from  Station. — An  al- 
lowance made  to  a  shipper  by  a  railroad  company  for  cartage  from  its  depot, 
and  the  refusal  to  make  a  similar  allowance  to  another  shipper,  the  railroad  serv- 
ice proper  and  the  rate  being  the  same  to  each,  is  an  unjust  discrimination  in 
violation  of  the  Interstate  Commerce  Act  notwithstanding  such  allowance  was 
made  to  induce  the  favored  shipper  to  transfer  his  transportation  from  a  compet- 
ing line  with  which  he  had  a  siding  connection.''' 

Free  Pass. — An  agreement  by  an  interstate  carrier  to  issue  annual  passes 
for  life  in  consideration  of  a  release  of  a  claim  for  damages,  though  entered 
into  prior  to  the  act  was  made  unenforceable  by  the  prohibition  of  the  act  against 
demanding,  collecting,  or  receiving  "a  greater  or  less  or  different  compensation" 
for  the  transportation  of  persons  or  property,  or  for  any  service  in  connection 
therewith,  than  that  specified  in  the  carrier's  published  schedule  of  rates. ^ 

Pass  Granted  Prior  to  Act  June  29,  1906. — The  performance  of  a  contract 
by  which  a  railroad  company,  in  consideration  of  the  conveyance  of  land  to  it, 
agrees  to  give  annual  passes  to  the  grantors  during  their  lifetime,  made  prior  to 
Commerce  Act  June  29,  1906,  is  forbidden  by  §  6  of  that  act,  providing  that  no 
carrier  shall  charge  or  receive  a  greater  or  less  or  different  compensation  for  the 
transportation  of  passengers  than  the  rates  specified  in  the  tariff  filed  as  required 
by  the  act.^ 


5.  Special  rates. — Kizer  v.  Texarkana, 
etc.,  R.   Co.,  66  Ark.   348,  50  S.  W.  871. 

6.  Clegg  V.  St.  Louis,  etc.,  R.  Co.,  203 
Fed.  971. 

7.  Free  transportation.  —  Wight  v. 
United  States,  167  U.  S.  512,  42  L.  Ed. 
358,    17    S.    Ct.    822. 

8.  Free  pass. — Louisville,  etc.,  R.  Co. 
V.  Mottley,  219  U.  S.  467,  55  L.  Ed.  297, 
31  S.  Ct.  265,  34  L.  R.  A.,  N.  S.,  671, 
reversing  decree,  118  S.  W.  982,  133  Ky. 
652. 

Interstate  Commerce  Act,  as  amended 
by  the  Hepburn  Act,  invalidated  an  agree- 
ment by  a  railroad  company  to  issue  an 
annual  pass  in  consideration  of  a  right 
of  way  grant,  so  that  he  could  not  com- 
pel specific  performance  thereof.  Louis- 
ville, etc.,  R.  Co.  V.  Crowe,  160  S.  'W. 
759,    156    Ky.   27,   49   L.    R.   A.,   N.    S.,   848. 

9.  Pass  granted  prior  to  act. — Cowley 
V.  Northern  Pac.  -  R.  Co.,  68  Wash.  658, 
123  Pac.  998,  41  L.  R.  A.,  N.  S.,  559. 
But  see  Louisville,  etc.,  R.  Co.  v.  Mot- 
tley,   133    Ky.    652,    118    S.    W.    982. 

"The  act  of  congress  to  which  refer- 
ence has  been  made  forbade  the  further 
performance  of  the  contract  by  the  de- 
fendant. Louisville,  etc.,  R.  Co.  v.  Mot- 
tley, 219  U.  S.  467,  55  L.  Ed.  297,  31 
S.  Ct.  265,  34  L.  R.  A.,  N.  S.,  671."  Cow- 
ley V.  Northern  Pac.  R.  Co.,  68  Wash.  ' 
558,   123   Pac.  998,   41   L.   R.  A.,   N.   S.,   559. 

"In  Louisville,  etc.,  R.  Co.  v.  Mottley, 
219  U.  S.  467,  31  S.  Ct.  265,  55  L.  Ed. 
297,  34  L.  R.  A.,  N.  S.,  671,  it  said:  'After 
the  commerce  act  came  into  effect  no 
contract    that    was    inconsistent    with    the 


regulations  established  by  the  act  of  con- 
gress could  be  enforced  in  any  court.'' 
And  again,  Louisville,  etc.,  R.  Co.  v.  Mot- 
tley, 219  U.  S.  467,  31  S.  Ct.  265,  55  L. 
Ed.  297,  34  L.  R.  A.,  N.  S.,  671,  it  said: 
'We  forbear  any  further  citation  of  au- 
thorities. They  are  numerous  and  are 
all  one  way.  They  support  the  view 
that,  as  the  contract  in  question  would 
have  been  illegal  if  made  after  the  pas- 
sage of  the  commerce  act,  it  can  not  now 
be  enforced  against  the  railroad  com- 
pany, even  though  valid  when  made.' " 
Cowley  V.  Northern  Pac.  R.  Co.,  68 
Wash.  558,  123  Pac.  998,  41  L.  R.  A.,  N. 
S.,    559. 

The  fact  that  a  pass  is  issued  under 
an  established  contract,  valid  when  made, 
does  not  exempt  the  parties  from  the  op- 
eration of  Interstate  Commerce  Act  Feb. 
4,  1887,  as  amended  June  29,  1906.  Gill 
V.  Erie  R.  Co.,  135  N.  Y.  S.  355,  151  App. 
Div.  131,  reargument  and  appeal  to  court 
of   appeals    denied   in   136   N.   Y.    S.   1135. 

Decision  contra. — Act  Cong.  June  29, 
1906,  c.  3591,  §  1,  34  Stat.  584  (U.  S.  Comp. 
St.  Supp.  1907,  p.  893),  prohibits  any 
common  carrier  from  giving  any  passen- 
ger interstate  free  transportation.  Sec- 
tion 2  prohibits  carriers  from  charging 
any  different  compensation  for  carrying 
passengers  between  points  named  in  its 
tariff,  as  filed,  than  the  fare  specified 
therein,  or  from  refunding  any  part  of  the 
fares.  Held,  that  the  statute  is  not  re- 
trospective, and  does  not  apply  to  a  con- 
tract made  in  1871,  by  which  a  carrier 
agreed  to  issue  an  annual  pass  to  one  in- 
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Pass  Issued  for  Consideration. — The  Interstate  Commerce  Act  does  not 
prohibit  the  issuance  of  railway  passes  upon  a  valuable  consideration,  but  only 
prohibits  free  transportation. i"  Annual  passes,  issued  pursuant  to  a  contract 
by  which  a  carrier  agreed  to  issue  an  annual  pass  for  life  to  one  injured  by  it  in 
settlement  of  his  claim  for  damages,  are  not  "free  passes''  within  the  meaning 
of  §  1  of  the  Act  of  June  29,  1906,  prohibiting  any  common  carrier  from  directly 
or  indirectly  giving  any  interstate  free  pass  or  ticket  for  passengers  except  to 
employees,  nor  did  the  contract  violate  §  2  prohibiting  carriers  from  charging 
any  different  compensation  between  points  named  in  its  tariff  than  the  fare  speci- 
fied therein,  or  from  extending  to  any  person  any  privileges  except  as  specified 
in  its  tariff;  it  not  appearing  that  the  contract  discriminated  in  favor  of  the  per- 
son injured. 11 

Interchange  of  Passes. — The  provision  in  the  Act  of  June  29,  1906,  follow- 
ing language  appertaining  solely  to  the  carriage  of  passengers,  that  its  pro- 
visions shall  not  be  construed  to  prohibit  the  interchange  of  passes  for  the  offi- 
cers, agents,  and  employees  of  common  carriers  and  their  families,  or  to  prohibit 
any  carrier  from  carrying  passengers  free  in  certain  cases,  does  not  embrace 
free  transportation  by  express  companies,  although,  by  the  terms  of  that 
act,  express  companies  are  deemed  common  carriers. i-  In  view  of  the  interpre- 
tation thus  given  to  the  act  it  can  not  be  doubted  that  the  gratuitous  transpor- 
tation of  property,  upon  franks  issued  by  express  companies,  is  within  the  terms 
of  the  act,  and  that  express  companies  are  prohibited  from  giving  free  trans- 
portation of  personal  packages  to  their  officers  and  employees  and  members 
of  their  families,  and  to  the  officers  of  other  transportation  companies,  and 
members  of  their  families,  in  exchange  for  passes  issued  by  the  latter  to  the 
officers  of  the  express  companies,  by  the  provision  which  forbids  all  transporta- 
tion of  property  at  less  than  the  published  rates. ^^ 

Exceptions. — Congress  may  in  prohibiting  interstate  carriers  from  issuing 
free  transportation  except  such  persons  from  the  operation  of  the  general  pro- 
hibition as  it  may  see  fit.  i*     Section  22  of  the  Interstate  Commerce  Act  as 

jured,  in  settlement  of  his  claim  for  dam-  amended  by  the  Hepburn  Act   (Act  June 

ages,    though    annual    passes    were    issued  29,   1906,  c.   3591,  34   btat.   584,   587    [U.   S. 

under  the   contract  after  the   statute  was  Comp.     St.    Supp.     1907,    pp.     892,     898]); 

enacted.     Louisville,   etc.,   R.   Co.  v.   Mot-  American   Exp.   Co.  v.  United   States,   213 

tley,   133  Ky.   652,   118  S.  W.  983.  U.   S.   523,   53   L.    Ed.   635,   29   S.    Ct.   315. 

10.  Pass  issued  for  consideration. —  13.  American  Exp.  Co.  v.  United  States, 
Curry  v.  Kansas,  etc.,  R.  Co.,  58  Kan.  6,  312  U.  S.  522,  53  L.  Ed.  635,  39  S.  Ct. 
48  Pac    579  315,    affirming     United     States     v.     Wells, 

11.  Louisville,   etc.,   R.   Co.  v.   Mottley,  ^%§P,^\P-  Co.,  161  Fed    606 

133  Ky.  652,  118  S.  W.  983.  ,  Without  cons.dermg  §§  3  3  of  the  In- 
.  ,  „  r  „„  .  CO  terstate  Commerce  Act  of  February  4, 
cA''^?.°"^-  t^.^  ^^'  J-?*?^'  ^^•^'  ®'  ^*  "89,  c.  104,  24  Stat.  379,  prohibiting  ex- 
Stat.  584  c.  3591,  prohibitmg  interstate  press  companies  from  giving  free  trans- 
earners  from  issuing  free  transportation  portation  of  personal  packages  to  officers 
or  receiving  different  compensation  for  ^nd  employees  and  members  of  their 
transportation  of  passengers  or  property  families  and  to  officers  of  other  trans- 
between  points  named  in  published  tariffs  portation  companies  and  members  of 
than  the  rates,  fares,  and  charges  spec-  their  families  in  exchange  for  passes  is- 
ified  in  the  tariffs,  etc.,  did  not  invalidate  sued  by  the  latter  to  the  officers  of  the 
0  contract  made  October  2,  1871,  by  express  companies,  it  is  held  that  such 
which  an  interstate  carrier,  in  consider-  practice  is  forbidden  by  §  1  of  Elkins  law 
ation  of  a  release  of  damages  for  mju-  as  amended  by  the  Hepburn  Act  of  Tune 
nes  to  complainants,  contracted  to  issue  39^  1906,  c.  3591,  34  Stat  584-587  and 
free  passes  over  its  lines  to  complainants  that  an  injunction  to  restrain  the  giving 
durmg  their  natural  lives,  nor  did  such  of  such  free  transportation  is  authorized 
act  authorize  the  carrier  to  refuse  longer  under  §  3  of  the  Elkins  law.  American 
to  issue  passes  good  beyond  the  bounda-  Exp.  Co.  v.  United  States,  312  U  S  533 
nes  of  the  state.  Mottley  v.  Louisville,  53  l,,  jfj  635  29  S  Ct  315  '  ' 
etc.,   R.   Co.,  150  Fed.  406.  U.'    Exceptions.— Schuyler   v.    Southern 

12.  Interchange  of  passes. — Elkins  Act  Pac.  Co.,  37  Utah  581,  109  Pac  458  re- 
of  Feb.  19,  1903,  c.  708,  33  Stat.  847  (U.  hearing  denied  in  37  Utah  612  109  Pac 
S.     Comp.    St.     Supp.    1907,     p.    880),     as  1025. 
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amended  by  the  Act  of  March  2,  1889,  provides .-  "That  nothing  in  this  act  shall 
prevent  the  carriage,  storage  or  handling  of  property  free  or  at  reduced  rates  for 
the  United  States,  state  or  municipal  governments,  or  for  charitable  purposes,  or 
to  or  from  fairs  and  expositions  for  exhibition  thereat,  or  the  free  carriage  of 
destitute  and  homeless  persons  transported  by  charitable  societies,  and  the  neces- 
sary agents  employed  in  such  transportation,  or  the  issuance  of  mileage,  excur- 
sion or  commutation  passenger  tickets ;  nothing  in  this  act  shall  be  construed  to 
prohibit  any  common  carrier  from  giving  reduced  rates  to  ministers  of  religion,, 
or  to  municipal  governments  for  the  transportation  of  indigent  persons,  or  to  in- 
mates of  the  National  Homes  or  State  Homes  for  Disabled  Volunteer  Soldiers, 
and  of  Soldier's  and  Sailor's  Orphan  Homes,  including  those  about  to  enter  and 
those  returning  home  after  discharge,  under  arrangements  with  the  boards  of 
managers  of  said  homes ;  nothing  in  this  act  shall  be  construed  to  prevent  rail- 
roads from  giving  free  carriage  to  their  own  officers  and  employees,  or  to  prevent 
the  principal  officers  of  any  railroad  company  or  companies  from  exchanging 
passes  or  tickets  with  other  railroad  companies  for  their  officers  and  employees;: 
and  nothing  in  this  act  contained  shall  in  any  way  abridge  or  alter  the  remedies 
now  existing  at  common  law  or  by  statute,  but  the  provisions  of  this  act  are  in 
addition  to  such  remedies :  Provided,  that  no  pending  litigation  shall  in  any  way~ 
be  affected  by  this  act."^^  In  order  for  a  free  transportation  to  be  lawful  it 
must  come  within  one  of  the  exceptions  in  the  act.^*  Manifestly,  from  the  face 
of  the  commerce  act  itself,  congress,  before  taking  final  action,  considered  the 
question  as  to  what  exceptions,  if  any,  should  be  made  in  respect  of  the  prohi- 
bition of  free  tickets,  free  passes,  and  free  transportation.  It  solved  the  question 
when,  without  making  any  exceptions  of  existing  contracts,  it  forbade  by  broad,, 
explicit  words  any  carrier  to  charge,  demand,  collect,  or  receive  a  greater  or  less 
or  different  compensation  for  any  services  in  connection  with  the  transportation 
of  passengers  or  property  than  was  specified  in  its  published  schedules  of  rates;- 
and  the  courts  can  not  add  exceptions  based  on  equitable  grounds  when  congress 
forbore  to  make  such  exceptions. ^'^  The  exception  allowed  in  favor  of  officers 
and  employees  of  the  road  does  not  include  the  families  of  such  persons. ^^ 

Eailway  Mail  Service  Employees. — The  Act  of  June  29,  1906,  providing- 
that  no  carrier  subject  to  the  provisions  of  the  act  shall  issue  in  interstate  com- 
merce free  transportation,  except  to  railway  mail  service  employees,  can  not  be 
construed  to  prohibit  the  issuance  of  a  free  pass  to  an  employee  of  the  railway 
mail  service  for  transportation  of  such  employee  while  not  in  the  actual  discharge- 
of  his  official  duties. ^^ 

The  issuing  of  franks  by  an  express  company  to  officers,  agents,  attorneys,, 
or  employees  of  itself  or  other  express  companies  or  railroad  companies,  or  to 
the  families  of  such  persons,  upon  which  property  is  transported  from  one  state 
to  another  free  of  charge,  relates  to  interstate  commerce,  which  it  is  within  the 
constitutional  power  of  congress  to  regulate,  and  is  within  the  prohibitions  of  the 
interstate  commerce  act  and  its  amendments  against  discrimination,  undue  pref- 
erence, and  departure  from  the  published  schedule  of  rates,  and  is  unlawful. 
Such  gratuitous  carriage  is  not  within  the  exceptions  made  in  Interstate  Com- 
merce Act,  which  by  its  terms  are  restricted  to  certain  classes  of  passengers  car- 
is.  25  Stat,  at  L.  863;  24  Stat,  at  L.  L.  Ed.  635,  29  S.  Ct.  315. 
387.     Interstate  Commerce  Comm.  v.  Bal-  17.    Louisville,   etc.,   R.    Co.  v.   Mottley,. 

timore,   etc.,   R.   Co.,   145  U.  S.  263,  36  L.       219   U.    S.   467,    55    L.    Ed.   297,   31   S.    Ct. 
Ed.    699,    13    S.    Ct.    844.  265,   34   L.   R.  A.,   N.   S.,   671,   citing  Ytur- 

16.  "If  it  is  lawful,  in  vie-w  of  the  pro-  bide  v.  United  States  (U.  S.),  22  How. 
visions   of  the   Interstate   Commerce   Act,       290,  16  L.  Ed.   342. 

to    issue    franks    of    the    character    under  18.     Ex  parte   Koehler,   31   Fed.   315,   12' 

consideration  in  this  case,  then  this  right       Sawy.   446. 

must  be  founded  upon  some  exception  in-  19.    Railway     mail    service     employees^ 

corporated    in   the   act."     American    Exp.       ■ — Schuyler  v.  Southern  Pac.  Co.,  37  Utahi 
Co.   V.    United    States,   212    U.    S.    522,    53       581,  109  Pac.  458. 
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ried  by  railroads  and  property  carried  for  certain  classes  of  shippers  and  for 
stated  purposes. 2'' 

Pass  Issued  to  Wife  of  Employee. — A  pass  issued  by  a  railroad  for  inter- 
state transportation  to  the  wife  of  an  employee  under  the  Act  of  June  29,  1906, 
must  be  deemed  gratuitous,  in  view  of  prohibition  against  charging  a  greater  or 
different  compensation  for  transportation  of  passengers  from  that  scheduled  in 
the  published  rates.^^ 

The  word  "family,"  in  Interstate  Commerce  Act,  prohibiting  the  issuance  of 
any  pass  except  to  employees  and  their  families,  means  a  collective  body  of  per- 
sons living  in  one  house  under  one  head,  and  does  not  include  the  father  of  an 
adult  employee  not  living  with  him  nor  dependent  on  him.^^ 

Liability  of  Officers  and  Agents. — An  officer  of  a  railroad  company  en- 
gaged in  interstate  commerce,  who,  as  a  personal  favor,  issues  to  a  person  not 
within  any  of  the  exceptions  contained  in  Interstate  Commerce  Act,  a  free  pass 
for  transportation  from  one  state  to  another,  is  guilty  of  unjust  discrimination, 
in  violation  of  the  provision  of  the  act,  making  the  charging  of  a  less  rate  to  one 
person  than  to  another,  for  the  same  services,  unjust  discrimination. ^^ 

Liability  of  Passenger. — Under  the  provision  which  makes  it  a  misde- 
meanor for  any  common  carrier  subject  to  its  provisions  to  issue  any  free  ticket, 
free  pass,  or  free  transportation  for  passengers,  except  to  persons  therein  ex- 
cepted, and  further  provides  that  any  person  other  than  the  persons  excepted  in 
this  provision  who  uses  any  such  interstate  free  ticket,  free  pass  or  free  trans- 
portation shall  be  subject  to  a  like  penalty,  one  who,  having  in  his  possession  an 
interstate  free  pass,  sells  it  to  another,  knowing  that  he  is  not  the  person  named 
therein,  and  is  not  entitled  to  ride  thereon,  with  intent  that  he  shall  so  use  it, 
which  he  does  by  riding  on  an  interstate  journey,  is  guilty  of  using  the  ticket  in 
violation  of  the  statute.^* 

§  4086.  Reduced  Rates. — For  Purposes  Not  Prohibited. — Unjust  dis- 
crimination and  undue  or  unreasonable  preference  or  advantage  are  made  unlaw- 
ful by  the  act  and  the  declaration  in  another  section  that  the  act  shall  not  prevent 
the  giving  of  reduced  rates  for  the  purposes  and  to  the  classes  of  persons  therein 
named  does  not  exclude  the  idea  that  reduced  rates  for  other  purposes  or  to  other 
classes  may  not  be  reasonable  and  just,  and  therefore  lawful. ^^ 

Who  May  Complain. — A  railroad  company  is  not  guilty  of  an  unlawful  dis- 
crimination or  preference  by  receiving  cotton  from  a  shipper,  shipping  it  to  a 
compress,  having  it  compressed  there  at  the  company's  expense,  and  reshipped  to 
other  points  for  a  rate  equal  to  its  published  through  rate,  where  such  an  ar- 
rangement is  in  compliance  with  a  recognized  custom,  of  which  all  other  ship- 
pers, including  the  petitioner,  could  or  did  avail  themselves,  and  where  it  does 
not  appear  that  the  petitioner  desired  to  ship  any  cotton  to  such  points,  or  that  he 
was  compelled  to  pay  a  higher  rate  under  similar  circumstances. ^^ 

Reduced  from  Schedule  Rate.— Deliveries  of  coal  by  an  interstate  carrier 

20.  Act  Feb.  4,  1887,  c.  104,  §  33,  24  said  employee  delivered  the  pass  to  a 
Stat.  387  (U.  S.  Comp.  St.  1901,  p.  3170).  person  not  authorized  by  statute  to  re- 
United  States  V.  Wells,  Fargo  Exp.  Co.,  ceive  or  use  it,  and  the  said  party  used 
161  Fed.  606.  the    same    on    an    interstate    journey,    he 

21.  Pass  issued  to  wife  of  employee.—  violated  Act  June  29,  1906,  c.  3591,  34 
Charleston,  etc.,  R.  Co.  v.  Thompson,  334  Stat.  584  [U.  S.  Comp.  St.  Supp.  1907, 
U.  S.   576,  34  S.  Ct.  964.  P-    892],    and   the    employee   delivering   ta 

22.  Wentz  v.  Chicago,  etc.,  R.  Co.  '^'f  P«"°."  ^"^^^  P^.^f  is  guilty  of  aiding 
(Mo.),   168  S.   W.   1166.  17,  abetting    m    said    violation.      United 

no     T-  i.-i-,_      c     cc  J  i        T  States  V.  Williams,  159  Fed.  310. 

23  Liability  of  officers  and  agents.-In  gg.  Reduced  rates.-Interstate  Corn- 
re    Charge    to   Grand    Jury,   66   Fed.   146.  ^erce   Comm.  v.   Baltimore,   etc.,   R    Co 

24.     Liability      of      passenger.— United  145   U.    S.   363,   36   L.    Ed.   699,   13   S.    Ct' 

States  V.   Martin,   176   Fed.  110.  _  844,  affirming  43  Fed.  37. 

Where  a  common  carrier  issued  an  in-  26.    Who     may     complain. Cowan     v, 

terstate    free    pass    to    an    employee,    and  Bond,  39  Fed.  54. 
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not  empowered  to  mine  and  market  coal  by  its  charter  or  by  any  legislation  exist- 
ing at  the  time  of  the  adoption  of  the  act  to  regulate  commerce,  under  a  contract 
to  sell  and  transport  such  coal  at  a  stipulated  price,  come  within  the  requirement 
of  that  act  respecting  the  maintenance  of  published  rates,  and  its  prohibitions 
against  undue  preferences  and  discrimination,  whenever,  from  any  cause,  the 
gross  sum  realized  is  insufficient  to  yield  the  carrier  its  published  freight  rates 
after  deducting  the  purchase  price  of  the  coal  and  the  cost  of  delivery,  although 
the  contract  may  not  have  been  open  to  that  objection  when  made.^^ 

Necessity  for  Injury  to  Shipper. — The  court  is  not  warranted  in  finding  that 
a  mere  disparity  between  the  through  and  local  rates,  which  is  considerable,  is, 
of  itself,  sufficient  to  constitute  an  undue  discrimination,  where  there  is  no  per- 
son, firm  or  corporation  complaining  that  he  or  they  are  aggrieved  by  the  dis- 
parity. ^^ 

In  Shipments  to  Same  Person. — Where  several  shipments  are  made  to  the 
same  person  it  can  not  be  said  that  any  preference  or  discrimination  within  the 
meaning  of  the  act  is  granted.^® 

In  Payment  for  Construction  Work. — A  lumber  company  which  was  a 
shipper  of  railroad  ties,  made  a  contract  with  a  railroad  company  by  which  it 
agreed  to  build  a  tie  hoist  for  loading  ties  at  a  station,  and  the  railroad  company 
agreed  to  haul  its  ties  to  a  designated  point  for  a  reduced  rate  per  car,  and  to  re- 
turn to  the  lumber  company  ten  per  centum  of  the  freights  so  received  to  apply 
on  the  cost  of  the  hoist  until  entirely  paid  for,  when  it  was  to  become  the  prop- 
erty of  the  railroad  company.  In  the  meantime,  however,  it  could  be  used  only  by 
the  lumber  company.  The  rate  given  was  materially  less  than  the  published  rate, 
which  was  charged  other  shippers.  Such  contract  was  one  designed  to  give  the 
lumber  company  an  undue  preference  or  advantage  over  other  shippers,  in  viola- 
tion of  Interstate  Commerce  Act,  and  was  illegal  and  not  enforceable  in  any 
part.3o 

In  Payment  for  Use  of  Cars. — To  an  application  for  a  mandamus  to  compel 
a  carrier  to  transport  relators'  stock  in  the  cars  of  a  certain  live  stock  transporta- 
tion company,  the  respondent  set  forth  that  it  had  entered  into  a  contract  with 
another  transportation  company,  by  which  that  com.pany  was  to  furnish  respond- 
ent a  certain  number  of  cars  per  year;  that  such  cars  were  available  to  all  ship- 
pers of  stock;  that  they  were  much  more  useful  to  defendant  than  other  live 

27.  Reduced  from  schedule  rate. — De-  signee.  Of  this  rate  34  cents  per  hun- 
cree,  128  Fed.  59,  modified  in  New  York,  dred  only  were  retained  for  the  Mo.  Pac. 
etc.,  R.  Co.  V.  Interstate  Commerce  Ry.  Co.  The  Mo.  Pac.  Ry.  and  the  C, 
Comm.,  26  S.  Ct.  272,  200  U.  S.  361,  50  B.  &  Q.  Co.  had  a  standing  arrangement 
L.   Ed.   515.                                              _  by  which   rates  were  fixed  from   Chicago 

28.  Necessity  for  injury  to  shipper. —  to  points  on  the  road  of  the  Mo.  Pac, 
Texas,  etc.,  R.  Co.  v.  Interstate  Com-  by  adding  an  arbitrary  sum — five  cents — 
merce  Comm.,  162  U.  S.  197,  40  L,.  Ed.  to  the  rate  from  Hannibal  to  such  points. 
940,   16   S.    Ct.   666.  On   the   same   day,   the   grocery   company 

29.  In  shipments  to  same  person. — A  sold  to  the  same  customer  one  barrel  of 
grocery  company  of  Hannibal,  Mo.,  or-  sugar,  and  shipped  it  over  the  road  of 
dered  a  broker  in  Chicago  to  ship  two  the  Mo.  Pac.  from  Hannibal  to  Hepler, 
barrels  of  sugar  to  a  customer  in  Hepler,  and  paid  the  freight  charges  in  advance, 
Kan.  This  order  was  executed  by  ship-  which  were  at  the  rate  of  46  cents  per 
ping  the  sugar  over  the  C,  B.  &  Q.  R.  hundred.  Held,  that  the  two  services 
Co.  A  through  bill  of  lading  was  taken  were  not  rendered  for  one  and  the  same 
in  the  name  of  the  broker,  with  the  cus-  party  in  such  sense  that  there  could  be 
tomer  indicated  as  consignee,  which  re-  no  undue  discrimination,  within  the  mean- 
served  to  the  C,  B.  &  Q.  Co.  the  right  ing  of  the  interstate  commerce  act. 
to  forward  the  property  from  Hannibal,  United  States  v.  Tozer,  39  Fed.  369;  S. 
Mo.,  over  the  line  of  any  connecting  car-  C,   39   Fed.   904. 

rier.      At   the   latter   place   the   sugar   was  30.  In  payment  for  construction  work. — 

unloaded,  placed  in  the  warehouse  of  the  Chesapeake,     etc.,     R.     Co.    v.     Standard 

Mo.   Pac.  Ry.   Co.,  and  thence  loaded   on  Lumber    Co.,    174   Fed.    107,    98   C.    C.   A. 

its  cars,  and  carried  to  Hepler,  where  the  81,    decided    under    Act    of    Feb.    4,    1887, 

total    freight    charges,    at    the    rate    of    51  c.  104,  §  3,  24  Stat.  380   (U.  S.  Comp.  St. 

cents  per  hundred,  were  paid  by  the  con-  1901,   p.   3155). 
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Stock  cars,  in  that  they  could  be  converted  into  coal  cars  when  not  used  for  live 
stock;  and  that  defendant  paid  mileage  for  the  use  of  the  cars.  The  refusal  to 
transport  relators'  stock  in  the  cars  offered  at  the  same  rates  charged  for  stock 
in  the  other  cars  was  not  an  "unjust  discrimination"  in  favor  of  the  transporta- 
tion company,  whose  cars  respondent  was  using,  within  the  meaning  of  the  in- 
terstate commerce  act,  as  the  circumstances  and  conditions  were  not  substantially 
similar. ^1 

Sale  of  Tickets  Through  Broker. — A  contract  with  a  ticket  broker,  whereby 
he  is  enabled  to  sell  railroad  tickets  to  points  in  another  state,  over  the  company's 
line,  for  less  than  the  regular  fare,  violates  the  provision  of  the  act,  prohibiting 
discriminations  by  common  carriers.^^ 

Party-Rate  Tickets.— See  post,  "Party-Rate  Tickets,"  §  4113. 

Shipment  on  Through  Bills  of  Lading. — The  giving  of  a  much  lower  rate 
on  goods  shipped  on  through  bills  of  lading  than  on  goods  shipped  on  local  bills 
may  constitute  an  unjust  discrimination.^^ 

Because  of  Competition. — A  genuine  competition  which  results  in  a  reduc- 
tion of  freight  rates  negatives  any  unlawful  intent  on  the  part  of  the  carrier, 
and  leaves  open  only  the  question  as  to  whether  the  rates,  as  established,  work 
an  undue  preference  or  discrimination.^*  But  a  carrier  can  not  because  of  compe- 
tition reduce  its  charges  on  through  bills  of  lading  to  about  half  the  amount 
charged  on  local  bills  for  shipments  through  the  same  points. ^^ 

Because  of  Reduced  Valuation  of  Goods. — Where  a  consignee  of  goods 
shipped  from  another  state  sues  the  common  carrier  for  the  value  of  goods  lost 
in  transit,  his  right  to  recover  their  value  can  not  be  limited  by  the  contract  of 


31.  In  payment  for  use  of  cars. — United 
States  V.  Delaware,  etc.,  R.  Co.,  40  Fed. 
101. 

32.  Sale    of   tickets    through   broker. — 

Raleigh,  etc.,  R.  Co.  v.  Swanson,  103  Ga. 
754,    38    S.   E.   601,   39   L-.   R.   A.   375. 

33.  Shipment  on  through  bills  of  lad- 
ing.— Freight  rates  from  London  and 
Liverpool  to  San  Francisco  are  fixed  by 
the  competition  of  the  water  and  rail 
route  via  the  Isthmus  of  Panama  and  the 
water  route  around  Cape  Horn.  A  car- 
rier by  rail  from  New  Orleans  to  San 
Francisco  gave  a  much  lower  rate  on 
goods  shipped  from  London  and  Liver- 
pool to  San  Francisco  on  through  bills 
of  lading  than  from  New  York,  Chicago, 
and  other  points  to  San  Francisco  (in 
some  cases  less  than  half  the  latter  rate). 
The  rate  complained  of  was  slightly  re- 
munerative to  the  carrier,  and  it  would 
lose  the  traffic  unless  it  carried  at  such 
low  rate.  Held,  that  under  §§  2  and  3 
of  the  Interstate  Commerce  Act  (34  Stat. 
379,  380)  the  giving  of  such  low  rate  is 
an  unjust  discrimination,  and  a  charging 
of  one  person  more  than  another  for  a 
like  service  under  substantially  similar 
circumstances  and  conditions,  and  an  or- 
der of  the  commissioners  prohibiting  it 
will  be  enforced.  Interstate  Commerce 
Comm.  V.  Texas,  etc.,  R.  Co.,  52  Fed.  187. 

34.  Because  of  competition. — Judgment, 
141  Fed.  1003,  affirmed  in  Interstate  Com- 
merce Comm.  V.  Chicago,  etc.,  R.  Co.,  309 
U.  S.  108,  52  L.  Ed.  705,  28   S.   Ct.  493. 

No  undue  prejudice  to  an  intermediate 
point,    in     violation     of     Interstate    Com- 
4  Car— 38 


merce  Act  Feb.  4,  1887,  c.  104,  §  3,  24 
Stat.  380  (U.  S.  Comp.  St.  1901,  p.  3155), 
can  be  predicated  merely  on  the  fact  that 
a  rail  carrier  charges  a  less  rate  to  a 
terminal  point  on  the  Pacific  Coast,  where 
such  rate  is  forced  by  competition.  Atch- 
ison, etc.,  R.  Co.  V.  United  States,  191 
Fed.   856. 

The  discrimination  in  favor  of  compet- 
itive points  on  account  of  competition 
which  compels  a  reduction  of  rates  to 
those  points  below  the  rate  charged  for 
shorter  distances  is  not  an  undue  or  un- 
just discrimination  prohibited  by  §  3  of 
the  act  to  regulate  commerce.  Decree, 
99  Fed.  52,  39  C.  C.  A.  413,  reversed  in 
East  Tennessee,  etc.,  R.  Co.  v.  Interstate 
Commerce  Comm.,  21  S.  Ct.  516,  181  U. 
S.   1,  45  L.   Ed.  719. 

35.  Interstate  Commerce  Comm.  v. 
Texas,  etc.,  R.   Co.,  52  Fed.  187. 

Under  Interstate  Commerce  Law  (24 
Stat.  379,  380)  §§  2,  3,  the  fact  of  the 
existence  of  ocean  competition  will  not 
justify  a  railroad  company's  rates  for 
carrying  merchandise  from  New  Orleans 
to  San  Francisco  which  comes  to  New 
Orleans  from  domestic  points,  which 
rates  are  treble,  and  some  cases  four 
times,  the  rates  charged  for  carriage  of 
like  kinds  of  merchandise  from  New  Or- 
leans to  San  Francisco  which  reach  New 
Orleans  from  foreign  ports,  although  such 
lower  rates  constitute  the  only  condition 
on  which  the  carrier  can  obtain  any  part 
m  such  foreign  traffic.  Interstate  Com- 
merce Comm.  I/.  Texas,  etc.,  R.  Co  57 
FpH.  948,  6  C.  C.  A.  653,  affirming  53  Fed 
187. 
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shipment,  which  provides  that  in  consideration  of  reduced  rates  the  valuation  of 
the  property  shipped  should  not  exceed  a  certain  amount,  and  the  carrier's  lia- 
bility should  not  exceed  that  amount,  since  such  contract  violates  the  provision 
forbidding  special  rates. ^« 

§§  4087-4090.  Rebates— §  4087.  In  General.— The  word  "rate"  means 
the  net  amount  the  carrier  receives  from  the  shipper  and  retains,  and  any  device 
by  which  such  amount  is  reduced  below  the  rate  given  in  the  published  schedule 
is  one  for  the  giving  of  a  rebate.^'^  The  word  "rebate,"  as  used  in  the  Interstate 
Commerce  Act  and  its  amendments,  refers  only  to  such  a  discount,  deduction, 
or  drawback  as  creates  a  discrimination  in  favor  of  a  particular  shipper  and 
against  other  shippers  in  like  situation.*^  The  purpose  of  Congress  in  the  enact- 
ment of  Act  of  Feb.  19,  1903,  known  as  the  "Elkins  Law,"  was  to  secure  uniform 
freight  rates  to  all  shippers,  and  its  provisions  are  violated  by  the  giving  or  receiv- 
ing of  any  rebate  or  concession  where.by  any  property  shall  be  transported  at  a 
less  rate  by  any  interstate  carrier  than  that  named  in  the  tariffs  published  and  filed 
by  such  carrier,  whether  by  direct  agreement  between  shipper  and  carrier  or  in- 
directly by  "any  device  whatever."  ^^  The  meaning  of  the  clause,  "by  any  device 
whatever"  in  the  Act  of  Feb.  19,  1903,  prohibiting  rebates,  is  directly  or  indirectly 
in  anyway  whatever.*"  Section  10  of  the  Interstate  Commerce  Act  as  amended 
by  the  Act -of  June  18,  1910,  making  it  unlawful  to  offer,  grant,  give,  solicit,  ac- 
cept, or  receive  a  rebate  from  a  carrier  for  the  transportation  of  goods  in  inter- 
state commerce,  was  not  impliedly  repealed  by  Hepburn  Act,  June  29,  1906,  mak- 
ing it  an  offense  to  receive  transportation  for  less  than  posted  rates  by  false 
billing,  false  classification,  etc.*i 

Agreement  of  Parties  Immaterial. — A  claim  against  a  carrier  for  rebates 
may  be  resisted  as  against  public  policy  or  contrary  to  state  or  federal  regula- 
tions, notwithstanding  any  agreement  of  the  parties.*^ 

Carriers  Subject  to  Act. — A  private  car  company  which  delivers  its  cars  to 
railroad  companies  to  be  furnished  indiscriminately  for  the  use  of  shippers,  re- 
ceiving pay  for  such  use  from  the  railroad  companies  on  a  mileage  basis,  is  within 
the  provision  of  the  act  forbidding  rebates  and  the  giving  by  such  a  car  company 
of  any  rebate  or  allowance  to  a  shipper  using  its  cars,  whereby  he  secures  the 
transportation  of  his  property  at  a  less  rate  than  that  named  in  the  pubHshed  tariff 
of  the  carrier  for  transportation  of  such  property  in  its  own  cars,  although  from 
its  own  funds  and  without  the  connivance  or  knowledge  of  the  carrier,  is  a  viola- 
tion of  the  statute.  Such  a  car  company  is  therefore  subject  to  the  jurisdiction 
of  the  Interstate  Commerce  Commission,  charged  with  the  duty  of  enforcing  the 
statute  and  having  power  to  inquire  into  the  operations  of  any  agency  of  trans- 
portation which  may  so  conduct  its  business  as  to  destroy  uniformity  of  rates.*^ 

Who  May  Complain  of  Rebate. — A  coal  shipper,  which,  with  others,  was. 
given  rebates  by  a  railroad  company  in  violation  of  law,  can  not  maintain  an  ac- 
tion against  the  company  to  recover  damages  for  discrimination  because  others 
were  granted  larger  rebates.** 

36.  Because  of  reduced  valuation  of  ing  Co.  v.  United  States,  82  C.  C.  A, 
goods.— Ward  v.  Missouri  Pac.  R.  Co.,  laS,  153  Fed.  1,  14  L.  R.  A.,  N.  S.,  400. 
158  Mo.  226,  58  S.  W.  28.  41.    Nichols,  etc..  Lumber  Co.  v.  United 

37.  Rebates.— United  States  v.  Chicago,       States,   212   Fed.   588  _ 

etc.,  R.  Co.,  148  Fed.  646.     See  post,  "Re-  f2-     Agreement    of    parties    immaterial. 

ceiving   Rebates,"   §   4240.  -P'"'  T™'*>  ^''^-J'f'^^^li-  Southern  In- 

„„    \         ■         c!  -D    r       n  n  1  diana  R.   Co.,  195  Fed.  330. 

38.  American  Sugar  Refin  Co.  v.  Dela-  ^3  Carriers  subject  to  act-Interstate 
ware,  etc  R  Co.,  207  Fed.  733,  reversmg  Commerce  Comm.  v.  Reichmann,  145  Fed_ 
judgment,    200    Fed.    652.  235 

39.  United  States  v.  Standard  Oil  Co.,  44.  Who  may  complain  of  rebate. — 
148    Fed.    719.  Pennsylvania  R.  Co.  v.  International  Coal 

40.  Direct  or  indirect.- Armour   Pack-  Min.  Co.,  97   C.  C.  A.  383,  173  Fed.  1. 
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§  4088.  What    Amounts    to    Rebate. — Necessity    for    Refusing    Rate 

Paid. — The  offense  of  giving  rebates  in  violation  of  the  Act  of  February  19,  1903, 
is  not  ■complete  nor  the  offense  committed  until  the  carrier,  to  whom  the  shipper 
has  paid  the  full  legal  rate,  has  refunded  to  the  shipper,  upon  a  claim  presented 
by  him,  a  part  of  the  legal  rate  already  paid.^^  It  follows,  therefore,  that  the  act 
applies  and  that  a  prosecution  thereon  may  be  sustained  where  the  agreement  for 
the  rebate  was  made  and  the  property  transported  pursuant  thereto  before  the 
act  went  into  effect,  notwithstanding  the  actual  refunding  of  a  part  of  the  legal 
rate  was  not  made  until  after  the  law  went  into  effect.*^ 

In  Absence  of  Discrimination. — If  there  is  no  unjust  discrimination,  an 
agreement  by  a  railroad  company  that  it  will  carry  goods  at  a  certain  rate,  and 
repay  the  shipper  a  part  thereof  as  a  rebate  after  the  shipment,  is  not  illegal, 
and  the  rebate  may  be  recovered  by  the  shipper  in  a  proper  case.*''  So  long  as 
there  is  no  unjust  discrimination,  and  no  stipulation  in  the  contract  forbidding 
the  carrier  extending  similar  rates  to  all  other  shippers  similarly  situated,  there 
is  no  express  provision  of  law,  and  no  sound  reason  arising  out  of  public  policy, 
which  prohibits  a  carrier  entering  into  a  fair  and  equitable  milling  in  transit 
arrangement  with  any  of  the  numerous  industries  now  operating  under  such 
plans.*^  But  a  lumber  company,  using  a  railroad  owned  by  stockholders  of  a 
rival  lumber  company  that  operated  as  a  separate  corporation,  would  be  given 
a  rebate  contrary  to  the  Interstate  Commerce  Act  if  a  nondiscriminatory  agree- 
ment between  the  two  lumber  companies  were  construed  to  entitle  the  former 
company  to  the  same  proportion  of  the  interstate  freight  rates  on  its  shipments 
which  the  railway  company  receives  on  the  interstate  shipments  by  the  other 
lumber  company.*^ 

Where  Legal  Rate  Higher  than  Rebated  Rate. — A  shipper  is  not  entitled 
to  recover  damages  from  a  railroad  company  for  discrimination  in  rates  because 
of  rebates  paid  to  a  shipper  from  another  district;  the  rate  from  such  district  with 
the  rebates  deducted  being  higher  than  that  paid  by  plaintiff-^" 

Allowance  for  Services  of  Shipper. — The  published  tariff  schedules  of  an 
interstate  carrier  by  rail  gave  its  rate  on  packing  house  products  from  a  certain 
point,  including  the  rate  charged  by  a  belt  line  company  for  carriage  between 
such  point  and  a  connection  with  the  carrier's  road.  The  carrier  charged  and 
received  such  rate  from  a  packing  company,  paid  the  charge  of  the  belt  line 
company,  and  afterward  paid  back  to  the  packing  company  the  sum  of  one  dollar 
upon  each  car  so  shipped.  Such  repayment  constitutes  the  granting  of  a  rebate, 
and  can  not  be  justified  as  lawful  on  the  ground  that  it  was  an  allowance  to 
the  packing  company  for  the  use  of  its  own  private  track  in  moving  the  cars 
from  its  shipping  building  to  a  connection  with  the  belt  line  tracks.^  i 

Refunding  for  Use  of  Private  Track. — Private  tracks  built  by  the  owner  of 
a  packing  plant  on  its  own  property,  extending  from  a  connection  with  the  tracks 
of  a  belt  line  railroad  company  to  and  around  its  buildings,  and  used  in  loading 
cars  for  shipment,  are  not  a  part  of  the  railroad  system,  but  plant  facilities,  and 
the  refunding  by  a  railroad  company,  which  made  and  published  a  schedule  of 
through  rates,  including  the  belt  line  charge,  of  one  dollar  per  car  to  such  packing 

45.  Necessity  for  refunding  rate  paid.  48.  Laurel  Cotton  Mills  v.  Gulf,  etc., 
— New  York,  etc.,  R.  Co.  v.  United  States,  R.  Co.,  84  Miss.  339,  37  So.  134,  66  L. 
313    U.    S.    481,    53    L.    Ed.    613,    29    S.    Ct.        R.   A.   453. 

304,  affirming  146  Fed.  298;  S.   C,  212  U.  49.    Fourche  River  Lumber  Co.  v.  Bry- 

S.   500,  53  L.   Ed.  624,  29   S.   Ct.   309.  ant   Lumber   Co.,   33   S.   Ct.   887,   330  U.   S. 

46.  New  York,  etc.,  R.  Co.  v.  United  316,  57  L.  Ed.  1498,  reversing  judgment 
States,    313   U.    S.    500,    53    L.    Ed.    624,   29  135   S.   W.   796,   97  Ark.   623. 

S.    Ct.   309.  50.    Where  legal   rate  higher  than   re- 

47.  In   absence   of   discrimdnatiorL — El-  bated    rate. — Mitchell    Coal,    etc.,    Co.    v. 
Hot  on  Railroads,   §  1565;   Rorer  on  Rail-  Pennsylvania    R.    Co.,    181    Fed.    403. 
roads,    §    1375.      Laurel    Cotton    Mills    v.  51.    Allowance  for  services   of   shipper 
Gulf,    etc.,    R.    Co.,    84    Miss.    339,    37    So.  —United   States  v.  Chicago,   etc     R    Co ' 
334,  66  L.  R.  A.  453.  148    Fed.    646. 
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company  on  shipments  made  by  it  and  paid  for  at  the  schedule  rate,  on  the 
ground  that  it  was  a  payment  for  the  use  of  such  private  tracks,  thus  making 
the  rate  charged  one  dollar  per  car  less  than  that  published  and  charged  to 
shippers  generally  from  the  same  point,  constituted  the  giving  of  a  rebate,  in 
violation  of  §  1  of  the  Act  February  19,  1903.52 

Refunding  Cartage  Charges. — Where  a  railroad  company,  in  order  to  ob- 
tain shipments  from  one  so  located  as  to  require  no  cartage  when  he  ships  by 
another  road,  makes  him  a  rebate  to  cover  the  cost  of  cartage,  but  makes  no 
such  rebate  to  other  shippers  who  require  cartage  by  whichever  road  they  may 
ship,  it  is  guilty  of  unjust  discrimination.^s 

Refunding  Elevator  Charges. — Where  an  interstate  carrier  returned  to  a 
shipper  of  grain  after  payment  of  the  freight  an  amount  equal  to  elevator  charges 
at  the  point  of  shipment,  and  the  carrier  had  not  published  or  filed  any  schedule 
showing  that  it  had  absorbed  such  elevator  charge  as  a  part  of  its  rate  between 
the  points  in  question,  the  carrier  was  guilty  of  grdSiting  rebates  prohibited  by  the 
act. 5*  A  railroad  company  whose  published  schedule  rate  for  the  carriage  of 
oats  in  interstate  shipment  from  Minneapolis  to  Duluth  or  Superior  was  five  cents 
per  one  hundred  pounds,  and  which  received  payment  from  a  shipper  at  such  rate, 
but,  on  shipments  intended  for  through  transportation  over  the  lakes,  later  re- 
funded to  the  shipper  the  elevator  charges  for  transferring  the  grain  from  its 
cars  to  vessels  after  the  termination  of  its  own  carriage  amounting  to  one-half 
cent  per  bushel,  was  guilty  of  granting  a  rebate  or  concession  from  the  published 
schedule  rate,  in  violation  of  the  Act  of  Feb.  19,  1903,  and  it  was  no  defense  to 
a  prosecution  therefor  that  competing  roads  granted  a  like  concession,  and  that  it 
was  compelled  to  do  the  same  in  order  to  secure  its  fair  share  of  the  business, 
or  that  it  treated  all  shippers  alike,  or  that  the  concession  was  made  by  its  officers 
in  good  faith  and  in  the  honest  belief  that  it  was  lawful. ^^ 

Agreed  Valuation  for  Injury  to  Goods. — When  an  interstate  shipment  was 
made  under  a  contract,  providing  that  if  the  stock  shipped  was  injured  the  ship- 
per should  obtain  no  compensation  beyond  an  agreed  valuation,  a  decision  that 
the  agreement  as  to  valuation  was  invalid  does  not  give  the  shipper  rebate,  but 
only  compensation  for  loss  suffered,  which  is  not  a  lower  rate  than  he  is  enti- 
tled to.-5« 

Rebate  from  Joint  Rate. — The  Act  of  Feb.  19,  1903,  maj^es  it  unlawful  for 
a  carrier  to  grant  a  rebate  from  a  joint  tariff  which  it  has  filed  with  the 
interstate  commerce  commission  or  published,  or  in  which  it  participates  when 
filed  or  published  by  another  carrier.     When  a  carrier  unites  with  one  or  more 

52  Refunding  for  use  of  private  track.  Pany  presented  to  defendant  the  receipted 
—Judgment,  United  States  v.  Chicago,  freight  bills  paid  by  the  consignees  with 
etc.,  R.  Co.,  148  Fed.  646,  affirmed  in  other  papers,  on  which  defendant,  ac- 
156  Fed.  558,  84  C.  C.  A.  324,  26  L.  R.  A.,  cording  to  a  pre-existmg  agreement,  re- 
jj    g     55J                        ■  funded  elevator  charges  to  the  grain  com- 

-o  '  •■-.  t'     J-  i  1.  iir-   1.4.       pany.     Held,   that   defendant   at   the  time 

53  Refunding  cartage  charges.-Wight      V^  ^;^  such  rebate  had  actual  knowledge 

PH    s."4    17  S    r;    822  '  tl^^t    th^    f^^'^ht    ^^^   ^""    P^id   ^^    the 

Jia.   <JSS,   ir   o.   (..t.   Viii.  consignees  acting  for  the  grain  company, 

54.    Refunding     elevator     charges.— El-  and  that  such  facts  therefore  sustained  an 

kins   Act,   §   1    (Act    Cong.    Feb.   19,   1903,  indictment     charging    the    railroad     com- 

c.  708,  32  Stat.  847  [U.  S.  Comp.  St.  Supp.  pany  with   paying  a   rebate   to   the   grain 

1907,    p.    880]);    Wisconsin    Cent.    R.    Co.  company     from    freight    charges     before 

V.  United  States,  169  Fed.  76,  94  C.  C.  A.  then  "received  from  the  grain  company." 

444.  Wisconsin  Cent.  R.  Co.  v.  United  States, 

A    grain    company    made    certain    ship-  169   Fed.   76,   94  C.    C.  A.  444. 

ments     of    grain     over    defendant's     road  55.   Judgment,  United  States  v.  Chicago, 

from    Minneapolis    to    Milwaukee    to    the  etc.,   R.   Co.,  151  Fed.  84,  affirmed  in  162 

grain    company's    brokers,    who    received  Fed.   835. 

the    consignments,    paid   the   freight,    and  56.     Agreed     valuation     for    injury     to 

afterwards    sold    the    grain    for   the    ship-  goods. — Cramer  v.   Chicago,   etc.,   R.   Co., 

per's  account.     Thereafter  the  grain  com-  153   Iowa   103,   133   N.  W.  387. 
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Others  in  making  a  rate  for  interstate  or  foreign  shipments,  and  a  through  bill 
is  issued  therefor,  it  is  subject  to  the  Interstate  Commerce  Act.  An  express 
agreement  for  the  through  rate  is  not  required,  but  the  successive  receipt  and 
forwarding  in  the  ordinary  course  of  business  by  two  or  more  carriers  under 
through  bills,  or  any  arrangement  for  a  continuous  carriage,  constitutes  assent 
to  such  common  arrangement,  and  makes  the  carrier  a  party  to  the  contract, 
within  the  meaning  of  the  act.*''  Where  the  defendant  railroad  was  a  party 
to  a  joint  rate  for  the  shipment  of  coal  for  a  certain  price  to  the  point  of  junction 
with  a  connecting  carrier,  and  an  increased  amount  for  shipment  to  other  points 
on  the  defendant's  line,  of  which  sum  the  defendant  received  a  part,  the  defend- 
ant is  not  subject  to  prosecution  for  receiving  a  rebate,  where  coal  was  shipped 
for  the  defendant's  own  use  to  its  yards,  although  within  the  city  limits  of  the  con- 
necting point,  where  the  joint  agreement  also  provided  that,  where  the  point  of 
destination  of  shipment  is  between  any  two  points  named  in  the  schedule,  the 
rate  should  be  the  same  as  to  the  next  more  distant  point  named. ^* 

Trackage  Charges  Paid  by  Railroad  to  Stockyard  Company. — The  cer- 
tificate of  incorporation  of  a  union  stockyards  company  authorized  it  to  hold 
shares  of  stock  in  a  transit  company,  which  owned  stockyards,  and  a  belt  line 
which  connected  all  the  railroads  entering  the  city.  The  transit  company,  most 
of  whose  stock  was  owned  by  the  stockyards  company,  depended  on  the  perma- 
nent market  for  cattle  created  by  the  presence  of  slaughtering  and  packing  estab- 
lishments. Some  of  the  packers,  known  as  "nonassociate,"  contemplated  a  re- 
moval from  the  vicinity  of  the  stockyards.  Other  of  the  packers,  known  as  "as- 
sociate," purchased  a  large  tract  of  land  at  a  distance  from  the  city,  and  made 
preparations  to  remove  their  plants  and  establish  stockyards  of  their  own. 
The  stockyards  company  entered  into  a  contract  with  the  associate  packers,  by 
which  it  was  to  give  them  a  large  amount  of  interest  bearing  income 
bonds  in  consideration  of  a  conveyance  of  the  land  purchased,  and  an 
agreement  not  to  remove  their  plants,  etc.  On  a  bill  to  restrain  the  exe- 
cution of  the  contract,  it  was  held  that  trackage  charges  paid  by  the  railroad 
companies  to  the  stockyards  company  for  the  use  of  the  latter's  tracks  were  not 
repaid  by  the  packers  to  the  railroads,  and  that  the  agreement  was  not  intended 
as  a  device  to  pay  a  rebate  to  the  associate  packers,  in  violation  of  the  interstate 
commerce  law,  prohibiting  discrimination  in  railroad  rates. ^^ 

Shipment  to  Points  Beyond  Carrier's  Line. — Where  a  railroad  company 
has  published  and  filed  a  schedule  of  rates  on  interstate  shipments  to  points  be- 
yond its  own  line  said  section  applies  to  such  rates  equally  with  those  between 
points  on  its  own  road.^'' 

57.  Rebate  from  joint  rate. — United  hauled  over  its  own  line  to  a  chute  be- 
States  V.  Wood,  145  Fed.  405.       _  tween  that  and  the  next  station,  although 

58.  Sharing  joint  rate  of  shipper  of  within  the  limits  of  the  city,  the  fact  that 
carrier's  own  goods. — Defendant  operated  it  had  the  coal  billed  at  the  $3.80  rate 
a  line  of  railroad  from  Montpelier  to  and  took  its  divisional  share  thereof  did 
Wells  River,  in  Vermont,  a  distance  of  not  render  it  subject  to  prosecution  for 
39  miles.  By  a  joint  tariff,  to  which  it  receiving  a  rebate,  in  violation  of  Inter- 
was  a  party,  the  rate  on  coal  from  a  state  Commerce  Act  Feb.  4,  1887,  c.  104, 
point  in  Pennsylvania  to  Montpelier  was  24  Stat.  382  (U.  S.  Comp.  St.  1901,  p. 
fixed  at  $3.55  per  ton,  and  to  all  other  3160),  as  amended  by  Act  Feb.  19,  1902, 
points  on  its  line  at  $3.80,  of  which  it  c.  708,  32  Stat.  847  (U.  S.  Comp.  St. 
received  75  cents  as  its  share.  The  pub-  Supp.  1909,  p.  1138).  Montpelier,  etc., 
lished  rules  also  provided  that,  where  the  Railroad  v.  United  States,  187  Fed.  271, 
point   of   destination    of   a   shipment   was  109   C.   C.  A.  532. 

between    any    two    points    named    in    the  59.    Trackage  charges  paid  by  railroad 

schedules,  the  rate  should  be  the  same  as  to     stockyard    company. — Willoughby    v. 

to    the    next    more    distant    point    named.  Chicago   Junction   R.,   etc.,   Co.,    50   N.   J. 

Held,   that   the   tariff   rate   to   Montpelier  Eq.   656,   25  Atl.   277. 

should   be   construed   as   applying  to   the  60.  _  Shipment   to   points   beyond   carri- 

station   in  that  city,   and  that  where   de-  er's  line.— United   States  v.   Standard   Oil 

fendant    received    coal    for    its    own    use,  Co.,   148  Fed.  719. 
which    it    received    at    such    station    anfl 
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Milling  in  Transit  Agreement. — A  "milling  in  transit"  agreement,  by  which 
the  railroad  contracts  to  credit  on  the  freight  charges  on  manufactured  goods  any 
freight  on  raw  material  shipped  to  the  factory,  is  not  violative  of  this  section.®! 
It  is  no  longer  open  to  question  that  milling  in  transit  arrangements  by  which 
a  railroad  contracts  to  credit  on  the  freight  charges  on  manufactured  goods  any 
freight  on  raw  material  shipped  to  the  factory  are  recognized  as  valid  agreements, 
which  may  be  lawfully  entered  into  between  shippers  and  carriers.''^  It  is  well 
understood  that  at  the  present  time  this  principle  is  applied  to  the  movement  of 
many  commodities.  Generally,  in  its  application,  the  raw  material  pays  the  local 
rate  into  the  point  of  manufacture.  When  afterwards  the  manufactured  product 
goes  forward,  it  is  transported  upon  a  rate  which  would  be  applicable  to  the  prod- 
uct, had  it  originated  in  its  manufactured  state  at  the  point  where  the  raw  material 
was  received  for  transportation,  whatever  has  been  paid  into  the  mill  being  ac- 
counted for  in  this  final  adjustment.  Under  this  or  some  equivalent  arrangement 
at  the  present  time,  grain  of  all  kind  is  milled  and  otherwise  treated  in  transit; 
flour  is  blended;  cotton  is  compressed;  lumber  is  dressed,  and  perhaps  otherwise 
manufactured;  live  stock  is  stopped  off  to  test  the  market.*^  It  may  be  urged 
with  much  force  that  the  act  to  regulate  commerce  does  not  sanction  arrange- 
ments of  this  kind,  and  the  commission,  early  in  its  history,  intimated  that  such 
might  finally  be  its  conclusion.**  Such  practice  were,  however,  in  use  to  a  con- 
siderable extent  at  the  time  of  the  passage  of  the  act,  and  since  then  they  have 
become  universal.  To  abrogate  these  privileges  would  be  to  confiscate  thousands 
and  probably  millions  of  dollars  in  value,  by  rendering  worthless  industrial  plants 
which  have  been  constructed  upon  the  faith  of  their  continuation.  Xor  is  it  a 
forced  construction  of  the  statute  to  hold  that,  when  the  product  goes  forward  to 
the  point  of  consumption,  it  but  completes  the  journey  upon  which  it  entered 
when  the  raw  material  was  taken  up.  There  can  be  no  doubt  that  the  application 
of  this  principle  has  cheapened  the  cost  of  transportation,  and  probably  of  manu- 
facture.'^' 

Manner  of  Calculating  Rate. — \\'hether  the  raw  material  pays  the  local  rate 
into  the  point  of  manufacture,  and  afterwards  the  manufactured  product  pays 
a  lower  rate,  calculated  from  point  of  original  shipment,  or  whether  the  raw  ma- 
terial pays  the  local  rates,  and  this  is  credited  in  whole  or  in  part  upon  the  trans- 
portation of  the  manufactured  products  subsequently  shipped,  result  is  the  same 
in  principle;  the  one  being,  in  the  language  of  the  interstate  commerce  commis- 
sion, "an  equivalent  arrangement"  of  the  other,  and  neither  contravening  the 
mandate  of  the  law  devised  to  protect  shippers  from  unjust  discrimination, 
whether  the  same  arises  from  extortion  or  from  unlawful  rebates  granted  to  a 
favored  few.®* 

Validity  Dependent  upon  Circumstances  of  Particular  Case. — The  le- 
gality of  the  principle  of  milling  in  transit  arrangements  being  recognized, 
whether  each  special  agreement  will  be  upheld  depends  upon  the  varying  circum- 
stances attendant  upon  its  making;  but  it  can  not  be  affirmed  that  such  an  agree- 
ment as  is  here  under  consideration  can  be  declared  to  be,  by  its  very  terms,  vio- 
lative of  the  laws  prohibiting  unlawful  rebates.*'^ 

61.    Milling  in  transit  agreement.— Lau-  65-    Central  Yellow  Pine  Ass'n  v.  V.  S. 

rel   Cotton  Mills  v.   Gulf,   etc.,   R.   Co.,   84  &   P-    R-    Co.,   1   Inters.    Commerce    Com. 

Miss.  339,  37  So.  134,  66  L.  R.  A.  453.  ReP-    703;    Laurel    Cotton    Mills    v.    Gulf, 

G2.     Laurel    Cotton    Mills   v.    Gulf,    etc.,  fW^?:\^^  ^'^^-   ''^'  ''    ^°-   ^'*'  ^' 

R.    Co     84   Miss.   339,   37    So.    134,   66    L.  ^"g^'  ^^^^%  „f  calculating  rate.-Laurel 

^-  ^-  *^^-  Cotton    Mills    V.    Gulf,    etc.,    R.    Co.,    84 

63.  Central  Yellow  Pme  Ass'n  v.   V.  S.  Miss.  339,  37  So.  134,  66  L.  R.  A.  453. 

&  P.    R.   Co.,    1   Inters.   Commerce    Com.  67.     Validity    dependent    upon    circum- 

Rep.    703.  stances  of  particular  case. — Laurel  Cotton 

64.  Crews  v.  Richmond  &  D.  R.  Co.,  Mills  v.  Gulf,  etc.,  R.  Co.,  84  Miss.  339, 
1   Inters.   Commerce  Com.   R.   401.  37    So.    134,   66   L.    R.   A.   453. 
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Particular  Instances. — It  is  unlawful  for  a  corporation  organized  to  control 
the  interstate  transportation  of  a  brewing  company  to  demand  and  receive  as  a 
consideration  for  the  routing  of  the  brewing  company's  products  over  certain 
lines  of  railroad  a  concession  equal  to  one-eighth  or  one-tenth  of  the  published 
freight  rates.®*  But  where  a  refrigerator  company  was  incorporated  to  own  and 
operate  a  private  car  line,  and  to  have  charge  of  all  the  interstate  transportation 
of  the  products  of  a  brewing  company.  A  majority  of  the  brewing  company's 
stock,  however,  was  owned  by  persons  who  had  no  interest  in  the  refrigerator 
company,  and  the  stock  of  the  latter  v/as  bought  and  paid  for  by  the  holders  with 
their  own  money  and  in  their  own  interest ;  none  of  it  being  held  in  trust  for  the 
brewing  company,  though  the  majority  of  it  was  owned  by  persons  who  also 
owned  brewing  company  stock.  The  brewing  company  paid  its  freights  in  full 
and  received  no  rebates,  nor  was  it  a  party  to  contracts  between  the  refrigerator 
company  and  the  railroad  companies  by  which  the  refrigerator  company  received 
a  rebate  of  from  one-eighth  to  one-tenth  of  all  freight  moneys  on  all  interstate 
traffic  it  controlled.  Such  facts  were  insufficient  to  establish  that  the  brewing 
company  had  received  rebates.^® 

§  4089.  Effect  of  Granting  Rebate. — The  granting  of  a  .rebate  contrary 
to  the  provision  of  the  interstate  commerce  law  does  not  render  the  bill  of  lading 
void,  so  that  no  action  can  be  maintained  against  the  carrier  for  loss  of  the  goods 
by  negligence.'^'' 

Contract  Made  before  Act  Took  Effect. — The  act  applies  to  an  agreement 
for  a  rebate  made  and  the  goods  transported  before  the  act  took  effect,  and  not- 
withstanding the  actual  refunding  of  the  part  of  the  rate  was  not  made  until  after 
the  act  took  effect.'''^  The  payment  of  a  rebate  after  the  passage  of  the  act,  but 
upon  shipments  of  property  transported  prior  to  that  enactment,  is  compre- 
hended by  its  provisions  that  it  shall  be  unlawful  to  offer,  grant,  or  give,  or  to 
solicit,  accept,  or  receive  any  rebate  in  respect  to  property  in  interstate  commerce 
transportation,  whereby  any  such  property  shall  be  transported  at  less  than  the 
published  rates. ''^  A  contract  by  which  a  railroad  company,  before  the  passage 
of  the  interstate  commerce  act,  discriminates  by  agreeing  to  allow  a  certain 
shipper  a  rebate  on  freight  charges,  is  not  valid  and  enforceable  at  common  law, 
and  is  not  such  a  contract  as  could  be  impaired  by  the  interstate  commerce  act 
prohibiting  such  discrimination.'''^ 

Rebate  of  Part  of  Rate. — A  rebate  or  concession  from  a  part  of  a  single 
rate  whereby  property  is  transported  thereunder  at  a  less  rate  than  the  established 
rate  is  a  concession  from  the  entire  rate,  and  renders  all  transportation  there- 
under illegal.''^ 

§    4090.    Criminal  Liability. — See  elsewhere.'^ ^ 

68.  Particular  instances. — United  States  195,  affirming  Insurance  Co.  v.  Delaware 
V.  Milwaukee,  etc.,  Trans.  Co.,  145  Fed.  Mut.  Safety  Ins.  Co.,  91  Tenn.  537,  19 
1007.  S.   W.   755. 

69.  United  States  v.  Milwaukee,  etc.,  71.  Contract  made  before  act  took  ef- 
Trans.    Co.,   145    Fed.    1007.  feet.— New   York,    etc.,    R.    Co.   v.   United 

Lease  of  premises  to  shipper. — A  con-  States,   312  U.   S.   500,   53   L.   Ed.   624,   29 

tract  by  which  a  railroad  company  leased  S.    Ct.    309. 

premises   to  a  shipper  for  less  than  their  73,     Judgment,    United    States    v     New 

rental   value,    as   a   means    of   grantmg   to  York,   etc.,  R.   Co.,  146  Fed.   298    affirmed 

the    lessee    a    rebate    or    concession    from  ;„    213    y.    S.    500,    53    L.    Ed.    624     29    S 

its    published    rates,    held    invalid,    under  (^j.    309                                                       ' 

Interstate    Commerce    Act,    §    3,    and    El-  -„     rf.            ,,         ^        ,   ^       ,     -^     ^ 

kins  Act,  §  1,  and  also  under  1  Gen.  Code  J%^  ^I'^o^'l^'l ,?'  ^J^^S^'^^'K  ^-   ^°-' 

Ohio,    §    505    et   seq.      Cleveland,    etc.,    R.  ^^  ^t.   169,  22  Atl.  76,  13  L.  R.  A.  70. 

Co.   V.    Hirsch,    204    Fed.    849,    123    C.    C.  74.    Rebate    of    part    of    rate — Armour 

A.   145.  Packing   Co.   v.   United    States,    82   C.    C. 

70.  Effect  of  granting  rebate. — Mer-  A.  135,  153  Fed.  1,  14  L.  R.  A.,  N.  S.,  400. 
chants',  etc..  Storage  Co.  v.  Insurance  Co.,  75.  Criminal  liability. — See  post  "Re- 
151   U.    S.    368,    14   S.,  Ct.   367,    38    L-    Ed.  bates,"  §   4222. 
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§  4091.  Payment  of  Charges. — A  common  carrier  can  under  the  common 
law  demand, the  prepayment  of  charges  for  freight  of  one  and  give  credit  to  an- 
other, and  such  right  is  not  made  unlawful  by  the  Interstate  Commerce  Act.''* 
But  a  railroad  company  practices  discrimination  in  respect  to  transportation,  in 
violation  of  the  Interstate  Commerce  Act,  by  systematically  extending  credit  for 
freight  charges  to  one  interstate  shipper,  while  exacting  and  collecting  such 
charges  from  other  shippers  under  substantially  similar  circumstances  and  con- 
ditions.''^ Plaintiff,  a  corporation,  was  engaged  in  the  general  produce  business 
with  offices  in  different  places  in  two  states.  Defendant  had  stations  at  the  towns 
in  those  states  and  in  adjoining  states.  It  was  defendant's  custom  for  the  termi- 
nal carrier  to  advance  charges  of  connecting  lines  upon  freight  consigned  to 
parties  at  those  stations,  and  to  deliver  the  freight  to  consignees,  and  to  receive 
freight  and  dehver  it  to  consignees,  and  to  hold  the  bills  until  the  correctness  of 
the  charges  had  been  adjusted.  From  a  bad  motive  defendant,  after  notice,  re- 
fused to  advance  charges  to  connecting  lines  and  transport  freight  consigned  to 
plaintiff  unless  the  charges  were  prepaid,  while  it  ^ave  credit  to  other  consignees 
similarly  situated.  The  plaintiff  is  subjected  to  undue  or  unreasonable  prejudice 
or  disadvantage  within  the  Interstate  Commerce  Act.''* 

Payment  in  Advertising. — The  acceptance  of  advertising  by  a  carrier,  in 
lieu  of  money  in  payment  of  interstate  transportation  furnished  to  the  publisher,, 
his  employees  and  the  immediate  members  of  his  and  their  families,  violates  the 
provisions  of  the  Interstate  Commerce  Act  as  amended  prohibiting  the  furnishing 
of  interstate  transportation  for  a  less  or  different  compensation  than  that  speci- 
fied in  the  carrier's  published  rates.''® 

§  4092.  Demurrage  Charges. — A  demurrage  or  car  service  charge,  made 
by  an  interstate  railroad  company  for  the  time  during  which  cars  loaded  with 
hay  are  left  standing  on  its  tracks  at  a  suburban  station  in  a  city  after  the  expira- 
tion of  the  time  given  for  unloading,  is  not  discriminative,  because  at  another 
station  which  is  the  terminal  of  the  road  in  the  city,  a  hay  shed  is  provided  intO' 
which  hay  is  unloaded  at  the  request  of  a  consignee  to  the  extent  of  its  capacity,, 
and  where  it  is  stored  at  a  somewhat  less  rate,  the  charge  being  the  same  at  the 
two  places  where  hay  is  left  in  the  car.*"  The  provisions  of  the  Interstate  Com- 
merce Act,  requiring  rates  for  the  transportation  and  for  the  "receiving,  deliver- 
ing, storage  or  handling"  of  property  by  an  interstate  carrier  to  be  reasonable, 
and  prohibiting  discrimination,  are  sufficiently  broad  to  cover  demurrage 
charges. *i 

76.    Payment  of  charges. — Gamble-Rob-  Co.  v.  United  States,  210  Fed.  735;   Sun- 

inson  Comm.  Co.  v.  Chicago,  etc.,  R.  Co.,  day  Creek  Co.  v.  United  States,  310  Fed. 

168  Fed.  161.                                                   _  747. 

An   interstate    carrier   does   not   subject  Extension  to  one  shipper  of  credit  for 

a    consignee    to    an    unreasonable    disad-  freight    charges    not   given   to   others   un- 

vantage   under   Interstate   Commerce  Act  der    similar    circumstances    held   unlawful 

(Act  Feb.  4,  1887,  c.  104,  24  Stat.  380   [U.  under  Elkins  Act  as  amended  by  Act  June 

S.   Comp.   St.   1901,  p.   3155])    §  3,   by  ex-  29,    1906,   though   the   other   shippers,   not 

acting    after    due    notice    the    prepayment  knowing    of   the    discrimination,    had    not 

of  charges  while  it  does  not  require  such  demanded     equal     treatment.       Hocking 

charges  to  be  paid  in  advance  on  freight  Valley  R.   Co.  v.  United  States,  310  Fed. 

consigned     to    others     similarly     situated.  735. 

Gamble-Robinson  Comm.  Co.  v.  Chicago,  78.     Gamble-Robinson     Comm.    Co.     v. 

etc.,   R.   Co.,   168   Fed.   161.  Chicago,   etc.,   R.   Co.,   168   Fed.   161. 

77     United    States    v.    Hockmg    Valley  ^^      Payment    in    advertising.-IUinois 

R.   Co.,  194  Fed.  234          ,     .   .  ^      .  Cent.     R.     Co.     v.    Holman     (Miss.),     64 

Givmg    of    credit    for    freight    charges  So     7                                 ^      <>■  ■■     v"j-"=-/. 

pursuant  to  contract  antedating  the  ship-  "      ' 

ments   to   one   shipper,   while    others    un-  .,^^80.      Demurrage     charges.— Michie     v.. 

der    similar     circumstances    were     denied  New  York,  etc.,  R.  Co.,   151  Fed.  694. 

such   privilege,   held   a   concession   or  dis-  81.    Act  Feb.  4,  1887,  c.  104,  §§  1,  3,  24 

crimination    in    respect    to    transportation  Stat.  379,  380   [U.   S.   Comp.   St.   1901,  pp. 

within    the    Elkins    Act    as    amended    by  3154,    3155];    Michie    v.    New    York,    etc.,. 

Act    June    29,    1906.      Hocking    Valley    R.  R.    Co.,   151   Fed.   694. 
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§  4093.  Purchase  and  Sale  of  Goods. — An  interstate  carrier,  not  em- 
powered by  its  charter  or  by  any  legislation  existing  at  the  time  of  the  adoption 
of  the  act  to  regulate  commerce  to  mine  and  market  coal,  violates  the  mandate 
of  that  act  respecting  the  maintenance  of  published  rates,  and  its  prohibitions 
against  vmdue  preferences  and  discriminations,  by  stipulating  to  sell  and  transport 
coal  at  an  agreed  price,  insufificient  to  yield  its  published  freight  rates  after  de- 
ducting the  cost  of  purchase  and  delivery.*^ 

§  4094.  Justified  Discrimination. — ^An  unlawful  discrimination  in  rates 
is  not  justified  because  the  rate  charged  is  the  statutory  local  rate,  and  the  trans- 
portation is  over  a  railroad  wholly  within  the  state  nor  by  the  fact  that  the  rail- 
road is  a  small  and  weak  road,  whose  business  is  unimportant  as  compared  with. 
other  roads.®^ 

To  Safeguard  Public. — It  is  settled  law  relative  to  questions  of  this  kind  that 
discriminations  or  preferences  in  rates  may  be  justified  to  safeguard  the  interest 
of  the  public.  It  follows  that  the  contrary  proposition  is  true — that  they  may  not 
be  justified  when  they  injure  the  interest  of  the  public.** 

To  Overcome  Natural  Advantage  of  Particular  Locality.— Under  the 
Interstate  Commerce  Act,  forbidding  carriers  to  give  any  unreasonable  pref- 
erence or  advantage  to  any  shipper  or  locality,  a  carrier  cannot  lawfully  make 
rates  so  as  to  overcome  the  natural  advantage  of  one  locality  over  another,  or  so 
as  to  build  up  one  place  at  the  expense  of  another.^^ 

To  Promote  Carrier's  Own  Interest. — Conceding  that  a  railroad  company 
may,  to  a  reasonable  extent,  so  adjust  its  rates  as  to  promote  its  own  interest  by 
favoring  and  building  up  a  seaport  on  its  own  line  at  the  expense  of  another  on 
a  rival  road,  it  can  not,  with  that  purpose,  adopt  rates  unreasonable  in  themselves^ 
nor  which  are  unduly  preferential  to  its  own  port  and  unduly  prejudicial  to  the 
other  or  to  the  public;  and  rates  upon  products  shipped  from  points  on  its  line 
where  there  is  no  competition,  which  are  so  grossly  discriminating  as  to  be  pro- 
hibitory of  shipments  to  the  latter  place,  which  affords  the  better  market,  adopted 
for  the  purpose  of  compelling  the  shipment  of  such  products  in  the  opposite  di- 
rection to  its  own  port,  are  unlawful,  not  only  as  unduly  discriminating  between 

82.  Purchase  and  sale  of  goods. — De-  ued  to  be  substantially  the  same.  Held, 
cree,  128  Fed.  59,  modified  in  New  York,  that  the  charge  of  such  increased  rate 
etc.,  R.  Co.  V.  Interstate  Commerce  was  an  unlawful  discrimination,  not  jus- 
Comm.,  26  S.  Ct.  272,  200  U.  S.  361,  50  tified  because  the  rate  charged  was  the 
L.   Ed.   515.  statutory  local   rate,   and   the   transporta- 

83.  Justified  discrimination. — The  A.  tion  over  the  W.  Railway  was  wholly 
Railway  connected  at  T.  with  the  C.  Rail-  within  the  state,  nor  by  the  facts  that  the 
way  and  the  W.  Railway.  Both  the  A.  A.  Railway  was  a  small  and  weak  road,, 
and  C.  Railways  were  engaged  in  inter-  whose  business  was  unimportant  as  com- 
state  commerce,  reaching  by  their  own  pared  with  that  of  the  C.  Railway,  or  that 
lines  and  connections  the  same  regions.  there  was  no  direct  connection  between 
By  the  W.  Railway,  they  both  made  con-  the  tracks  of  the  A.  and  W.  roads,  the 
nections  with  other  important  railways,  tracks  of  the  C.  Railway  being  used  for 
and  with  routes  of  water  transportation.  switching,  it  not  appearing  that  the  C. 
For  a  considerable  time,  the  W.  Railway  Railway  objected  to  such  use  of  its 
charged  the  same  rate  for  transportation  tracks;  and,  accordingly,  that  the  W- 
over  its  line  of  freight  received  from  or  Railway  should  be  enjoined  from  exact- 
destined  to  either  of  the  other  railways;  ing  more  from  the  A.  Railway  than  from 
but  in  December,  1895,  it  withdrew  these  the  C.  Railway,  for  similar  services.  Au- 
rates  as  to  the  A.  Railway,  and  there-  gusta,  etc.,  R.  Co.  v.  Wrightsville,  etc.,  R.. 
after  charged  for  transportation,  over  its  Co.,  74  Fed.  522. 

line,  of  freight  received  from  or  destined  84.     To     safeguard     public. — Interstate- 

to  the  A.   Railway,  the  full  local  rate  of  Commerce    Comm.   v.   Louisville,    etc.     R. 

freight  allowed  by  statute,  which  was  con-  Co.,  118  Fed.  613. 

siderably  higher  than  the  rate  previously  85.  To   overcome  natural  advantage   of 

charged     to     both     railways,     and     still  particular  locality. — State  v.  Adams   Exp. 

charged   to   the    C.   Railway.     There   had  Co.,    171    Ind.    138,    85    N.    E.    337,    19    'L,. 

been    no    change    of    conditions,    and    the  R.   A.,   N.   S.,   93,   rehearing  denied   in   8& 

service  rendered  to  both  railways  contin-  N.    E.   966. 
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the  two  cities,  but  as  making  a  discrimination  injurious  to  the  public.^^ 

By  Length  of  Time. — The  length  of  time  a  discriminating  rate  has  been  main- 
tained can  not  justify  it.     It  was  because  time  had  not  corrected  abuses  of  dis- 
crimination that  the  interstate  commerce  act  was  passed.*''' 
By  Competition. — See  elsewhere.^^ 

§  4095.   Effect  of  Discrimination.^ — Effect  on  Contract  of  Shipment. 

— There  is  nothing  in  the  interstate  commerce  law  which  vitiates  bills  of  lading, 
or  which,  by  reason  of  an  allowance,  special  rates,  rebates,  or  drawbacks,  if  ac- 
tually made,  would  invalidate  the  contract  of  affreightment  or  exempt  the  rail- 
road company  from  liability  on  its  bills  of  lading.*^  Such  a  construction  of  the 
act  would  encourage  rather  than  discourage  such  unlawful  agreements  for  re- 
bates. The  carrier  might  prefer  them  to  liability  for  the  freight.  Such  a  con- 
tract as  to  rebate  would  be  void,  and  could  not  be  enforced ;  but  the  shipper  could 
nevertheless  recover  for  loss  of  his  freight  through  the  carrier's  negligence  and, 
incidentally,  of  carrier's  insurance. ^o 

On  Action  for  Damages  for  Delay. — If  a  contract  for  the  shipment  of  stock 
was  void  as  discriminating  in  favor  of  the  shipper  by  giving  him  a  rate  which  was 
too  low  in  violation  of  Interstate  Commerce  Act,  so  that  the  carrier  would  be  en- 
titled to  collect  the  correct  rate,  it  would  not  prevent  the  shipper  from  recovering 
damages  for  delay  in  shipment  where  he  had  no  actual  knowledge  that  the  rate 
was  unlawful. 81 

§  4096.  Remedies. — 'When  the  act  to  regulate  commerce  was  enacted  there 
was  contrariety  of  opinion  whether,  when  a  rate  charged  by  a  carrier  was  in  and 
of  itself  reasonable,  the  person  from  whom  such  a  charge  was  exacted  had  at 
common  law  an  action  against  the  carrier  because  of  damage  asserted  to  have  been 
suffered  by  a  discrimination  against  such  person  or  a  preference  given  by  the  car- 
rier to  another. 82    That  the  act  to  regulate  commerce  was  intended  to  afford  an 

86.  To  promote  carrier's  own  interest.  freightment."  Kirby  v.  Chicago,  etc.,  R. 
— Interstate   Commerce   Comm.  v.   Louis-       Co.,   242    111.   418,    90    N.    E.    252. 

ville,  etc.,  R.  Co.,  118  Fed.  613.  90.     Merchants',    etc.,     Storage     Co.     v. 

87.  By  length  of  time.— East  Tennes-  Insurance  Co.,  151  U.  S.  368,  38  L.  Ed. 
see,   etc.,    R.   Co.  v.   Interstate   Commerce       19^,   14   S.   Ct.   367. 

Comm.,   39   C.   C.   A.  413,  99   Fed.   52,  re-  91-    O"   action   for   damages   for   delay. 

versed  on  another  point  in  181  U.  S.  1,  — Kirby  v.  Chicago,  etc.,  R.  Co.,  242  111. 
45    L.    Ed.    719,    21    S.    Ct.    516.  418,    90    N.    E.    252. 

CO      -D,,   „„„„«*;«.!«„      c„„    .,„*..:,    "r-^^  It   seems   clear  to  us   that  the  shipper 

88.  riy   competition. — bee   ante,      Com-  4.       j    ■   ^      it,-  ..       i.   ■  j    f -j-u 
I-..-       ''     s    Ar.r,o       "T3„j.,.-„j     T3„t„„  "    s       entered   into   this    contract   m   good   faith 

petition,       §    4078;       Reduced     Rates,      §       ^^^     ^.^^^^^^     ^^^^^^     knowledle     of    its 

.     .       .  .  claimed    unlawful    character,    and    even    if 

89.  Effect  of  discrimination.— The  pnn-  t^g  contract  were  construed  to  be  void  as 
ciples  laid  down  m  Interstate  Commerce  t^  t^e  rate  fixed,  and  even  if  the  cora- 
Comm.  V.  Baltimore,  etc.,  R.  Co.,  145  U.  pany  may  be  permitted  to  collect  the 
S.  263,  36  L.  Ed.  699,  12  S.  Ct.  844  fall  proper  rate,  still  the  rights  of  the  ship- 
far  short  of  establishing  that  the  alleged  per  under  the  contract  are  not  in  other 
allowance  of  rebate  to  Jones  Brothers  &  respects  different  from  what  they  would 
Company  would  render  the  railroad  com-  have  been  if  the  contract  had  been  free 
pany's  bills  of  lading  invalid  and  defeat  from  the  illegality  mentioned.  This  view 
the  right  of  the  marine  insurance  com-  finds  support  in  the  case  of  Merchants', 
panics,  who  had  paid  the  losses,  to  sub-  etc.,  Storage  Co.  v.  Insurance  Co.,  151 
rogation  against  the  railroad  company  on  u.  S.  368,  38  L.  Ed.  195,  14  S.  Ct.  367." 
bills  of  lading  issued  to  the  owners  or  Kirby  v.  Chicago,  etc.,  R.  Co.,  242  111. 
consignees    of    the    cotton,    who    are    not  4-[8^   go   ^^    g    252. 

shown    to    have   known    of,    or    consented  92.     Remedies.— Texas,    etc.,    R.    Co.    v. 

to,    the    railroad    company's    agent    giving  Abilene    Cotton    Oil    Co.,    204    U.    S.    426, 

fuch    rebates.      Merchants',    etc..    Storage  51    L.    Ed.    553,    37    s.    Ct.    350,    9   Am.    & 

Co.    V.    Insurance    Co.,    151   U.    S.    368,    38  Eng.    Ann.    Cas.    1075,    citing    Parsons    v. 

L.   Ed.   195,   14   S.   Ct.   367.  Chicago,    etc.,    R.    Co.,    167    U.    S.    447,    42 

"The    Interstate    Commerce    Act    made  L.  Ed.  231,  17  S.  Ct.  887;  Interstate  Com- 

the  agreement  as  to  the  special  rates,  re-  merce    Comm.   v.   Baltimore,   etc.,    R.   Co., 

bates,    or    drawbacks    void,    but    did    not  145   U.    S.    263,    36    L.    Ed.    699,   12   S.    Ct. 

otherwise    invalidate    the    contract    of   af-  844. 
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effective  means  for  redressing  the  wrongs  resulting  from  unjust  discrimination 
and  undue  preference  is  undoubted.  Indeed,  it  is  not  open  to  controversy  that  to 
provide  for  these  subjects  was  among  the  principal  purposes  of  the  act.^^  And 
it  is  apparent  that  the  means  by  which  these  great  purposes  were  to  be  ac- 
complished was  the  placing  upon  all  carriers  the  positive  duty  to  establish  sched- 
ules of  reasonable  rates  which  should  have  a  uniform  application  to  all  and  which 
should  not  be  departed  from  so  long  as  the  established  schedule  remained  un- 
altered in  the  manner  provided  by  law.'*'*  A  shipper  seeking  reparation  predi- 
cated upon  the  unreasonableness  of  the  established  rate  must,  under  the  act  to 
regulate  commerce,  primarily  invoke  redress  through  the  interstate  commerce 
commission,  which  body  alone  is  vested  with  power  originally  to  entertain  pro- 
ceedings for  the  alteration  of  an  established  schedule,  because  the  rates  fixed 
therein  are  unreasonable."^  An  order  of  the  interstate  commerce  commission  re- 
quiring to  desist  from  giving  flour  milled  in  transit  at  interior  points  a  lower  rate 
for  export  than  was  imposed  upon  grain  brought  from  interior  points  by  a  milling 
company  to  a  seaport,  and  there  ground  into  flour  and  other  grain  products  and 
exported,  is  within  the  powers  of  the  commission  and  valid  on  a  motion  for  a  pre- 
liminary injunction  to  restrain  its  enforcement.*" 

Power  of  Commission  as  to  Intrastate  Rates. — The  authority  of  the  in- 
terstate commerce  commission  to  remove  discriminations  against  interstate  traffic 
includes  power  to  control  intrastate  rates  by  a  carrier  under  state  authority,  neces- 
sary to  remove  resulting  unjust  discrimination  against  interstate  commerce,  not- 
withstanding the  proviso  in  §  1  of  the  Act  of  Feb.  4,  1887,  that  its  provisions  shall 
not  apply  to  purely  intrastate  traffic."'^ 

Necessity  for  Payment  of  Freight. — To  entitle  a  shipper  to  maintain  an  ac- 
tion to  recover  damages  for  being  unjustly  discriminated  against  in  rates,  it  is 
not  necessary  that  he  should  have  paid  the  freight  charged  under  protest."^  A 
shipper  may  maintain  an  action  at  law  under  the  Interstate  Commerce  Act  to  re- 
cover damages  from  an  interstate  railroad  company  because  of  the  giving  of  a 
preference  or  advantage  to  another  shipper  by  permitting  him  to  keep  cars  on  its 
terminal  tracks  without  payment  of  the  charges  fixed  by  its  schedules  while  deny- 
ing the  same  right  to  plaintiff."* 

By  Prescribing  Different  Rate. — One  of  the  primary  purposes  of  the  in- 
terstate commerce  law  is  to  remove  discriminations,  and  under  the  broad  powers 
given  the  interstate  commerce  commission  to  execute  and  enforce  the  provisions 
of  this  act  and  to  make  an  order  that  the  carrier  shall  cease  and  desist  from  such 
violation  to  the  extent  to  which  the  commission  find  the  same  to  exist^  where  it 
has  found  that  discrimination  exists  against  a  shipper  or  commodity,  it  may  pre- 
scribe a  relative  rate,  as  that  the  charge  shall  be  the  same  as  that  for  a  similar 
service  to  other  shippers  or  on  another  similar  commodity,  instead  of  fixing  maxi- 
mum rate,  which  would  enable  the  carrier  to  continue  the  discrimination  by  re- 
ducing the  rate  to  other  shippers  or  on  the  other  commodity. ^ 

93.  Interstate  Commerce  Comm.  v.  United  States,  234  U.  S.  342,  34  S.  Ct. 
Cincinnati,   etc.,   R.   Co.,   167  U.   S.   479,   42       833. 

L.    Ed.   243,   17   S.   Ct.   S96.  98.     Necessity   for   payment   of   freight. 

94.  Cincinnati,  etc.,  R.  Co.  v.  Inter-  —Mitchell  Coal,  etc.,  Co.  v.  Pennsylva- 
state  Commerce  Comm.,  162  U.  S.  184,  ™^  R-  Co.,  181  Fed.  403;  Pennsylvania  R. 
40  h.  Ed.  935,  16  S.  Ct.  700,  4  Am.  &  £0.  w.  International  Coal  Min.  Co.,  97 
Eng.    R.    Cas.,    N.    S.,   223;    S.    C,    167    U.  C.  C.  A.  383,  173  Fed.  1. 

S.  479,  42  L.  Ed.  243,  17  S.  Ct.  896.  9^.    Lyne  v.  Delaware,  etc.,   R.   Co.,   170 

95.  Texas,  etc.,  R.  Co.  v.  Abilene  Cot-  ,  '  lit!"    ,„„^„-k; Aia        ....        ,^. 

ton  Oil   Co.,  204  U.   S.  426,  51  L.   Ed.   553,        pA"    ^^ JI.^^l"^^^^ .^f^'^'^J'^^Tk^J^u^^ 

27  S.  Ct.  350,  9  Am.  &  Eng.  Ann.  Cas.  c'^^^^^'^^J;  "iZ'^  f'J^  ^'^a  Pt^^' 
.,„™c  ^-   l-omp.   bt.   1901,   p.  3162 J,   and  §   15,  as 

■  ^,         ,^     ,                 „     ^              ,   ,  amended   by  Hepburn  Act  June  29,   1906, 

9G.  New    York     etc.,    R.    Co.    v.    Inter-  c.    3591,    §   4,   34    Stat.    589    [U.   S.    Comp. 

state  Commerce  Comm.,  168  J^ed.  131.  gj,    Supp.    1907,    p.    900]). 

97.  Power  of  commission  as  to  intra-  2.  New  York,  etc.,  R.  Co.  v.  Inter- 
state rates. — Houston,     etc.,     R.    Co.     v.  state  Commerce  Comm.,  168  Fed.  131. 
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SufBciency  of  Petition. — A  petition  to  recover  under  §  2  of  the  interstate 
commerce  act  is  sufficient  if  it  states  facts  which  show  the  circumstances  and 
conditions  under  which  the  defendant  had  charged  plaintiff  a  given  rate  for  trans- 
portation of  freight,  and  alleges,  in  the  language  of  the  act,  that  for  like  services, 
under  substantially  similar  circumstances  and  conditions,  the  defendant  had 
charged  another  a  less  given  rate,  without  alleging  facts  which  show  that  the  serv- 
ices were  alike,  or  rendered  under  substantially  similar  circumstances  and  con- 
ditions, or  that  plaintiff  was  charged  more  than  the  schedule  rate.*  The  schedule 
of  rates  required  to  be  established,  published,  and  filed  with  the  commissioners 
by  a  common  carrier,  by  the  interstate  commerce  act,  is,  prima  facie,  the  criteriort 
in  determining  whether  or  not  a  given  charge  is  unreasonable;  and  a  petition  to 
recover,  under  §  1  of  such  act,  which  fails  to  allege  either  that  the  defendant  had 
no  published  schedule  of  rates,  or  that  it  charged  plaintiff  in  excess  of  rates, 
thereby  fixed,  is  insufficient.* 

Sufficiency  of  Order. — ^An  order  of  the  interstate  commerce  commission  de- 
signed to  remove  a  discrimination  in  rates  is  not  invalid  or  inoperative  because 
it  does  not  go  as  far  as  it  might,  and  correct  other  discriminations. ^  The  pro- 
vision of  the  interstate  commerce  law  that,  where  the  commission  finds  that  a. 
rate  or  any  practices  affecting  rates  are  unjustly  discriminating,  it  shall  determine 
and  prescribe  what  will  be  the  just  and  reasonable  rate  or  rates ;  and  what  regula- 
tion or  practice  in  respect  to  such  transportation  is  just,  fair,  and  reasonable  to- 
be  thereafter  followed,®  does  not  require  the  commission,  on  finding  that  a  cer- 
tain rate  is  discriminatory,  to  prescribe  in  detail  regulations  and  practices  which 
are  not  necessary  to  remove  the  discrimination,  but  which  may  become  neces- 
sary for  the  protection  of  the  carrier,  and  it  may  properly  authorize  or  permit 
the  carrier  to  make  such  regulations  if  necessary .''^ 

Provision  in  Order  for  Benefit  of  Carrier. — The  interstate  commerce  com- 
mission in  inserting  in  an  order  commanding  carriers  to  desist  from  a  discrimi- 
nation a  condition  for  the  carriers'  benefit  acted  within  its  province,  even  though 
the  subject-matter  of  the  condition  be  regarded  as  something  subsequent  to  trans- 
portation.8 

Damages. — In  an  action  to  recover  damages  for  discrimination  in  rates,  plain- 
tiff is  entitled  only  to  recover  for  such  discrimination  as  gave  his  competitor  an. 
unfair  advantage  in  the  same  market.^  The  measure  of  damages  is  the  difference 
between  the  amount  paid  by  plaintiff  and  the  amount  it  would  have  paid  at  the 
lowest  rate  charged  on  any  other  shipments  carried  under  substantially  the  same 
circumstances  and  conditions  during  the  same  time,  and  not  the  difference  be- 
tween the  rates  paid  by  it  and  the  average  rate  paid  by  any  other  shipper.^"  In 
an  action  to  recover  damages  for  unlawful  discrimination  in  rates  on  coal  shipped 
between  plaintiff  and  other  shippers,  where  the  statement  of  claim  alleged  dam-- 
ages  in  certain  sums  per  ton  on  shipments  from  its  different  mines,  its  recovery 
is  limited  to  such  sums.^^ 

§§    4097-4110.   Long  and  Short  Haul— §    4097.   Statutory  Provision. 

— Section  4  of  the  interstate  commerce  act  provides  that  it  shall  be  unlawful  for 

3.    Sufficiency  of  petition.— Kinnavey  v.  7.    Xew  York,  etc.,  R.  Co.  v.  Interstate 

Terminal  R.  Ass'n,  81  Fed.   802.  CommerceComm.,  168  Fed    131 

.      T^.                      TA        •     ,    T)     A     >      D1  8.     Provision    in    order    for    benefit    of 

t    fno""^''^^  ""-  T"™'"^''   ^-   ^''"'   ^^  carrier.-New   York,    etc.,    R.    Co.    v.    In- 


Fed.   803. 


terstate  Commerce   Comm.,   168   Fed.   131. 


5.     Sufficiency     of     order.- New    York,  g.     Damages.— Mitchell    Coal,    etc.,    Co. 

etc.,     R.     Co.     V.     Interstate     Commerce  j,.   Pennsylvania  R.   Co.,   181   Fed.  403. 

Comm.,    168    Fed.   131.  10.     Pennsylvania    R.     Co.    v.     Interna- 

6      Act    Feb.    4,    1887,    c.    104,    §    15,    24  tional    Coal    Min.    Co.,    97    C.    C.    A.    383,. 

Stat.  384   [U.  S.  Comp.  St.  1901,  p.  3165]),  173    Fed.   1. 

as    amended   by    the    Hepburn    Act    (Act  11.    Mitchell  Coal,  etc.,  Co.  v.  Pennsyl— 

June   29,    1906,    c.   3591,    §   4,   34   Stat.   589  vania  R.  Co.,  181  Fed.  403,  dismissed  for- 

[U.   S.   Comp.   St.   Supp.   1907,  p.   900]).  want  of  jurisdiction   183   Fed.  908. 
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any  common  carrier  subject  to  the  provisions  of  the  act  to  charge  or  receive  any 
greater  compensation  in  the  aggregate  for  the  transportation  of  passengers  or  of 
like  kind  of  property,  under  substantially  similar  circumstances  and  conditions, 
for  a  shorter  than  for  a  longer  distance  over  the  same  line,  in  the  same  direction, 
the  shorter  being  included  within  the  longer  distance,  but  this  shall  not  be  con- 
strued as  authorizing  any  common  carrier  within  the  terms  of  the  act  to  charge 
and  receive  as  great  compensation  for  a  shorter  as  for  a  longer  distance. ^^  A 
proviso  in  this  section  provides  that  upon  application  to  the  interstate  com- 
merce commission,  any  common  carrier  subject  to  the  provisions  Of  the  act  may, 
in  special  cases,  after  investigation  by  the  commission,  be  authorized  to  charge 
less  for  longer  than  for  shorter  distances  for  the  transportation  of  passengers  or 
property,  and  that  the  commission  may  from  time  to  time  prescribe  the  extent  to 
which  such  designated  common  carrier  may  be  relieved  from  the  operation  of  this 
section  of  the  act.^* 

English  Traffic  Act. — The  English  traffic  acts  do  not  appear  to  be  as  com- 
prehensive as  our  own,  and  may  justify  contracts  which  with  us  would  be  ob- 
noxious to  the  long  and  short  haul  clause  of  the  act.^* 

§  4098.  Similar  Circumstances  and  Conditions. — Substantial  dissimi- 
larity of  circumstances  and  conditions  may  justify  common  carriers  in  charging 
greater  compensation  for  the  transportation  of  like  kinds  of  property  for  a 
shorter  than  for  a  longer  distance  over  the  same  line.^^  In  order  to  entitle  a  per- 
son discriminated  against  to  recover  from  a  carrier  it  must  appear  that  the  higher 
Tate  which  he  has  been  charged  for  the  shorter  distance  was  for  like  services  and 
tinder  similar  circumstances. ^^  It  seems  that,  whefe'the  circumstances  and  con- 
ditions are  dissimilar,  there  is  no  prohibition ;  where  the  circumstances  and  con- 
ditions are  similar,  the  prohibition  attaches ;  and  that,  where  it  is  difficult  to  point 
out  clearly  the  circumstance  or  condition  which  produces  dissimilarity,  the  doubt 

12.     Long    and    short    haul. — interstate  Union   Pac.   R.   Co.,   334  U.   S.   495,   34   S. 

Commerce   Comm.  v.   Brimson,   154  U.   S.  Ct    995. 

447,  38  L.  Ed.  1047,  13  S.  Ct.  1135;  Inter-  13.      Interstate     Commerce     Comm.     v. 

state  Commerce  Comm.  v.  Cmcmnati,  etc.,  Brimson,   154   U.   S.   447,   38   L     Ed    1047 

R.   Co.,   167   U.   S.   479,   43   L.   Ed.   343    17  13  s.   Ct.   1135;  Texas,  etc.,   R.   Co.  v.   In- 

S.  Ct    896;  Savannah,  etc     R.  Co.  v.  Flor-  terstate  Commerce  Comm.,  163  U.  S.  197, 

Ida    Fruit    Exch      167    U     S.    512,    43    L.  40    L.    Ed.    940,    16   S.    Ct.    666;    Interstate 

Ed.   357    17   S.   Ct    998;    Interstate    Com-  Commerce  Comm.  v.  Detroit,  etc.,  R.  Co., 

tnerce   Comm.  v.    Baltimore,   etc.,   R.    Co.,  j^g^   -jj     g     533     42    t      Ed     306     17    S     Ct 

145  U.  S.  263,  36  L.  Ed.  699,  13  S.  Ct    844;  ggg;    Interstate   Commerce   Comm.   v.   Al- 

Texas,    etc.,    R.    Co     w.    Interstate    Com-  g^^ma  Mid.   R.   Co.,   168   U.   S.  144,   43   L. 

merce    Comm.,    163   U.    b.    197,    40    L.    Ed.  gj     4)^4     -^g    S     Ct     45 
■940,   16   S.    Ct.   666;    Interstate    Commerce  '.        i^      i-  ^      r^     m        a    ^      t   .       . 

Comm.   V.  Alabama   Mid.    R.   Co.,   168   U.  ^  ^^-      English     Traffic     Act.— Interstate 

S.  144,  43  L.  Ed.  414,  18  S.  Ct.  45;  United  S°""fi'"    C°mm    z/     Baltimore     etc     R. 

States    V.    Trans-Missouri    Freight    Ass'n,  S°-'   If   ".   S.   363,   36   L.   Ed.   699,   13   S. 

166    U.    S.    390,    41    E.    Ed.    1007,    17    S.    Ct.  ^''    ****• 

540;  Parsons  v.  Chicago,  etc.,  R.  Co.,  167  15.     Similar    circumstances.— Interstate 

U.    S.   447,   43  L.   Ed.   231,   17   S.   Ct    887;  Commerce    Comm.    v.    Alabama    Mid.    R. 

Wight  V.  United   States,   167   U.   S.   512,   43  Co.,    168   U.    S.    144,   43    L.    Ed.   414,    18    S. 

L.  Ed.  358,  17  S.  Ct.  822;  Interstate  Com-  Ct.    45;    Interstate    Commerce    Comm.    v. 

merce  Comm.  v.  Detroit,  etc.,  R.  Co.,  167  Louisville,  etc.,   R.   Co.,   190  U.   S.  273,  47 

U.  S.  633,  42  L.  Ed.  306,  17  S.  Ct.  986.  L.    Ed.    1047,    33    S.    Ct.    687;    Texas,    etc., 

The     imperative     enforcement    of     Act  R-    Co.    v.    Interstate    Commerce    Comm., 

Feb.  4,  1887,  §  4,  as  amended  by  Act  June  163   U.    S.   197,   40   L.   Ed.   940,   16   S.   Ct. 

18,  1910,  §  8,  forbidding  carriers  to  charge  666,  where  it  is   said   that  "the   same  ob- 

a    lesser    rate    for    a    longer    than    for    a  servations   (applicable  to  the  second   and 

shorter    haul,    when    the    interstate    com-  third     sections)     are     applicable     to     the 

merce   commission   has   refused   an   appli-  fourth  section,   or  the  so-called  long  and 

cation  for  relief  from  such  long  and  short  short    haul    provision."      Interstate    Com- 

haul   clause,   does   not  render  the   statute  merce  Comm.  v.  Western,  etc.,  R.  Co.,  88 

repugnant   to    Const.    Amend.   5.      United  Fed.   186. 

States    V.    Atchison,    etc.,    R.    Co.,    334    U.  16.    Junod   v.    Chicago     etc      R     Co      47 

S.    476,    34    S.    Ct.    986;    United    States    v.  Fed.  290. 
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should  go  in  favor  of  the  object  of  the  law,  and  the  circumstances  and  conditions 
should  be  taken  as  substantially  similar.^'' 

Meaning  of  Terms  as  Used  in  Other  Sections  of  Act. — The  purpose  of 
the  second  section  of  the  act  is  to  enforce  equality  between  shippers  over  the 
same  line,  and  to  prohibit  any  rebate  or  other  device  by  which  two  shippers,  ship- 
ping over  the  same  line,  the  same  distance,  under  the  same  circumstances  of  car- 
riage, are  compelled  to  pay  different  prices  therefor;  and  it  was  there  held  that 
the  phrase  "under  substantially  similar  circumstances  and  conditions,"  as  used 
in  the  second  section,  refers  to  the  matter  of  carriage,  and  does  not  include 'com- 
petition between  rival  routes.  This  view  is  not  open  to  the  criticism  that  different 
meanings  are  attributed  to  the  same  words  when  found  in  different  sections  of  the 
act;  for  what  is  held  is  that,  as  the  purposes  of  the  several  sections  are  different, 
the  phrase  under  consideration  must  be  read,  in  the  second  section,  as  restricted 
to  the  case  of  shippers  over  the  same  road,  thus  leaving  no  room  for  the  operation 
of  competition,  but  that  in  the  other  sections,  which  cover  the  entire  tract  of  inter- 
state and  foreign  commerce,  a  meaning  must  be  given  to  the  phrase  wide  enough 
to  include  all  the  facts  that  have  a  legitimate  bearing  on  the  situation — among 
which  is  the  fact  of  competition  when  it  affects  rates. i* 

Sufficient  Dissimilarity. — Where  the  circumstances  and  conditions  under 
which  a  lower  rate  is  made  for  a  long  than  for  a  short  haul  are  substantially  dis- 
similar, §  4  of  the  interstate  commerce  law  does  not  apply,  and  the  courts  can 
not  enter  into  the  question  whether  the  dissimilarity  is  sufficient  to  justify  the 
difference  in  rates. ^^  But  §  4  of  the  interstate  commerce  law  is  to  be  applied 
upon  a  scale  of  comparison  between  the  dissimilarity  of  conditions  and  the  dispar- 
ity of  rates,  and  a  greater  charge  for  a  shorter  than  for  a  longer  haul  may  be  en- 
'  joined,  though  there  may  be  dissimilarity  of  conditions,  provided  the  dissimilarity 
is  not  so  great  as  to  justify  the  discriminating  rate.^"  In  an  action  by  a  car- 
rier to  recover  a  greater  rate  for  a  shorter  than  for  a  longer  haul,  an  answer  alleg- 
ing that  there  existed  no  reason,  by  way  of  the  peculiar  geographical  position, 
competition,  or  trade  or  other  conditions  why  a  greater  charge  should  be  made 
for  the  shorter  haul,  showed  that  the  rate  was  illegal  and  not  recoverable.^^ 

Question  of  Fact. — Whether,  in  particular  instances,  the  circumstances  and 
conditions  of  the  carriage  have  been  substantially  similar  or  otherwise,  is  a 
Question  of  fact  depending  on  the  matters  proved  in  each  case.^^  It  has  been 
forcibly  argued  that,  in  the  present  case,  the  commission  did  not  give  due  weight 
to  the  facts  that  tended  to  show  that  the  circumstances  and  conditions  were  so 
dissimilar  as  to  justify  the  rates  charged.  But  the  question  was  one  of  fact,  pecul- 
iarly within  the  province  of  the  commission,  whose  conclusions  have  been  ac- 
cepted and  approved  by  the  circuit  court  of  appeals,  and  there  is  nothing  in  the 
record  to  make  it  the  court's  duty  to  draw  a  different  conclusion.^s    fhe  inquiry 

17.  Missouri  Pac.  R.  Co.  v.  Texas,  etc.,  merce  Coram.,  162  U.  S.  184,  40  L.  Ed.  935, 
R.    Co.,   31   Fed.   862.  16  S.   Ct.   700,  4  Am.   &  Eng.  R.   Cas.,   N. 

18.  Meaning  of  terms  as  used  in  other  S.,  223;  Texas,  etc.,  R.  Co.  v.  Interstate 
sections  of  act. — Interstate  Commerce  Commerce  Comm.,  162  U.  S.  197,  40  L. 
Comm.  V.  Alabama  Mid.  R.  Co.,  168  U.  Ed.  940,  16  S.  Ct.  666;  Illinois  Cent.  R. 
S.  144,  42  L.  Ed.  414,  18  S.  Ct.  45;  Wight  Co.  v.  Interstate  Commerce  Comm.,  206 
V.  United  States,  167  U.  S.  512,  42  E.  U.  S.  441,  51  L.  Ed.  1128,  27  S.  Ct.  700.  _ 
Ed.   358,   17   S.   Ct.   822.  Whether  the  "circumstances  and  condi- 

19.  Sufficient  dissimilarity. —  Interstate  tions"  under  which  a  railroad  company 
Commerce  Comm.  v.  Western,  etc.,  R.  has  charged  a  greater  compensation  for 
Co.,   88   Fed.   186.  a  shorter  than  for  a  longer  haul  over  the 

20.  Interstate  Commerce  Comm.  v.  East  same  line  were  "'substantially  similar," 
Tennessee,    etc.,    R.    Co.,    85    Fed.    107.  within  the  meaning  of  the  fourth   section 

21.  Great  Northern  R.  Co.  v.  Loonan  of  the  interstate  commerce  law,  is  a  ques- 
Lumber  Co.,  25  S.  Dak.  155,  125  N.  W.  tion  for  the  jury.  Osborne  v.  Chicago, 
644.  etc.,    R.    Co.,   48    Fed.   49. 

22.  Question  of  fact. — Interstate  Com-  23.  Cincinnati,  etc.,  R.  Co.  v.  Interstate 
merce  Comm.  v.  Alabama  Mid.  R.  Co.,  Commerce  Comm.,  162  U.  S.  184,  40  L. 
168  U.  S.  144,  42  L.  Ed.  414,  18  S.  Ct.  45;  Ed.  935,  16  S.  Ct.  700,  4  Am.  &  Eng.  R- 
Cincinnati,  etc.,  R.  Co.  v.  Interstate  Com-  Cas.,  N.  S.,  323. 
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being  essentially  one  of  fact,  the  attempt  to  make  competition  an  inference  of  law 
and  dominating  against  the  findings  of  the  commission  and  their  affirmance  by 
the  circuit  court  can  not  prevail. ^^ 

Admissions  by  Carrier. — Where  a  railroad  company  groups  together  two 
cities  as  stations  to  which  freight  rates  from  eastern  cities  may  properly  be  made 
the  same,  it  is  a  conclusive  admission  that  transportation  from  the  east  to  the 
warehouses  of  the  company  at  the  two  places  is  under  substantially  similar  con- 
ditions.^s 

Actual  Similarity. — ^Where  the  carrier  fixes  an  equality  of  compensation,  in 
the  aggregate,  for  two  places  some  distance  apart,  on  th,e  same  line,  there  must 
be  an  equality  in  fact  as  well  as  in  form;  but  equality  in  form  will  be  accepted 
as  equality  in  fact,  until  it  is  shown  to  be  colorable  by  him  who  challenges  it. 2"* 

Determining  Similar  Circumstances  and  Conditions. — The  omission  of 
the  substantially  similar  circumstances  and  conditions  clause  from  the  long  and 
short  haul  provisions  of  §  8  of  Act  of  June  18,  1910,  takes  from  carriers  their 
power  to  determine  whether  conditions  are  substantially  dissimilar  so  as  to  jus- 
tify the  charge  of  a  lesser  rate  for  ,a  longer  than  for  a  shorter  haul,  and  vests  in 
the  interstate  commerce  commission  the  power  to  determine,  in  view  of  the  pref- 
erence and  discrimination  clauses  of  §  2  and  3  of  the  Act  of  Feb.  4,  1887, 
whether  a  petitioning  carrier  shall  be  relieved  from  the  operation  of  the  long 
and  short  haul  clause.^''' 

§  4099.  Competition. — Competition  is  a  factor  to  be  considered  in  deter- 
mining whether  shipments  of  freight  to  different  points  on  the  same  line  of  rail- 
road are  made  under  substantially  similar  circumstances  and  conditions,  so  as  to 
come  within  the  long  and  short  haul  provision  of  the  fourth  section  of  the  act 
to  regulate  commerce ;  -^  and  if  such  competition  is  real  and  controlling  as  to  the 


24.  Illinois  Cent.  R.  Co.  v.  Interstate 
Commerce  Comm.,  306  U.  S.  441,  51  h. 
Ed.   1128,  27   S.   Ct.  700. 

25.  Admissions  by  carrier. — Interstate 
Commerce  Comm.  v.  Detroit,  etc.,  R.  Co., 
57  Fed.  1005. 

26.  Actual  similarity. — Detroit,  etc.,  R. 
Co.  V.  Interstate  Commerce  Comm.,  21  C. 
C.  A.  103,  74  Fed.  803. 

27.  Determining  similar  circumstances 
and  conditions. — United  States  v.  Atchi- 
son, etc.,  R.  Co.,  234  U.  S.  476,  34  S.  Ct. 
986;  United  States  v.  Union  Pac.  R.  Co., 
334   U.    S.   495,   34   S.    Ct.   995. 

28.  Competition. — Ex  parte  Koehler,  31 
Fed.  315,  12  Sawy.  446;  Interstate  Com- 
merce Comm.  V.  Clyde  Steamship  Co.,  21 
S.  Ct.  512,  181  U.  S.  39,  45  L.  Ed.  739, 
modifying  decree  93  Fed.  83,  35  C.  C. 
A.  317;  East  Tennessee,  etc.,  R.  Co.  v. 
Interstate  Commerce  Comm.,  31  S.  Ct. 
516,  181  U.  S.  1,  45  L.  Ed.  719,  reversing 
decree,  99  Fed.  53,  39  C.  C.  A.  413;  Louis- 
ville, etc.,  R.  Co.  V.  Behlmer,  30  S.  Ct. 
209,  175  U.  S.  648,  44  L.  Ed.  309;  Inter- 
state Commerce  Comm.  v.  Western,  etc., 
R.  Co.,  88  Fed.  186;  Interstate  Commerce 
Comm.  V.  Southern  R.  Co.,  117  Fed.  741, 
judgment  affirmed  in  132  Fed.  800,  60  C. 
C.  A.  540;  Interstate  Commerce  Comm. 
V.  Alabama  Mid.  R.  Co.,  18  S.  Ct.  45, 
168  U.  S.  144,  43  L.  Ed.  414;  Brewer  v. 
Central,   etc.,   R.   Co.,   84   Fed.  258. 

In  determining  what  are  substantially 
dissimilar    circumstances    and    conditions. 


such  as  will  justify  a  greater  charge  for 
a  shorter  than  for  a  longer  haul,  under 
the  fourth  section,  the  fact  of  competition 
between  carriers  which  affects  rates  is  to 
be  taken  into  consideration.  Judgment, 
21  C.  C.  A.  51,  74  Fed.  715,  affirmed  in 
Interstate  Commerce  Comm.  v.  Alabama 
Mid.  R.  Co.,  18  S.  Ct.  45,  168  U.  S.  144; 
42  L.  Ed.  414. 

A  greater  charge  for  a  shorter  than  for 
a  longer  haul  is  not  unlawful,  when  the 
rate  for  the  shorter  distance  is  not  in 
itself  unreasonable,  and  the  more  distant 
point  is  a  commercial  center  and  large 
distributing  point,  where  strong  compe- 
tition exists  both  by  land  and  water,  none 
of  which  conditions  are  present  at  the 
other  point.  Brewer  v.  Central,  etc.,  R. 
Co.,  84  Fed.  358;  Interstate  Commerce 
Comm.  V.  Western,  etc.,  R.  Co.,  88  Fed. 
186. 

Where  a  lower  rate  charged  for  the  car- 
riage of  freight  to  a  longer-distance  point 
results  solely  from  the  controlling  influ- 
ence of  competition  at  such  point,  which 
renders  the  circumstances  and  conditions 
substantially  dissimilar  from  those  exist- 
ing at  an  intermediate  point,  so  as  to  ex- 
clude the  application  to  the  case  of  the 
fourth  section  of  the  act  (24  Stat.  379), 
and  such  competitive  rate  is  not  so  low 
as  to  be  unremunerative  to  the  carrier, 
it  can  not  eflord  basis  for  a  claim  of 
undue  and  unreasonable  preference  or 
advantage    in    favor     of     the     competitive 
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rate  charged  to  one  point,  while  it  does  not  affect  rates  to  another,  it  creates  sub- 
stantially different  circumstances  and  conditions,  as  between  the  two,  and  such 
section  has  no  application.^^  Competition  is  one  of  the  most  obvious  and  effective 
circumstances  that  make  the  conditions,  under  which  a  long  and  short  haul  is 
performed,  substantially  dissimilar,  and  as  must  have  been  in  the  contemplation 
of  congress  in  the  passage  of  the  act  to  regulate  commerce.^**  While  a  carrier 
may  take  into  consideration  the  existence  of  competition  as  the  producing  cause 
of  dissimilar  circumstances  and  conditions,  his  right  to  do  so  is  governed  by  the 
following  principles :  First.  The  absolute  command  of  the  statute  that  all  rates 
shall  be  just  and  reasonable,  and  that  no  undue  discrimination  be  brought  about, 
though,  in  the  nature  of  things,  this  latter  consideration  may  in  many  cases  be 
involved  in  the  determination  of  whether  competition  was  such  as  created  a  sub- 
stantial dissimilarity  of  condition.  Second.  That  the  competition  relied  upon 
be  not  artificial  or  merely  conjectural,  but  material  and  substantial  thereby  operat- 
ing on  the  question  of  traffic  and  rate  making,  the  right  in  every  event  to  be  only 
enjoyed  with  a  due  regard  to  the  interest  of  the  public,  after  giving  full  weight 
to  the  benefits  to  be  conferred  on  the  place  from  whence  the  traffic  moved  as 
well  as  those  to  be  derived  by  the  locality  to  which  it  is  to  be  delivered. ^^ 


point,  or  of  unreasonable  prejudice  or  dis- 
advantage against  the  intermediate  point, 
within  the  inhibition  of  the  third  section. 
Interstate  Commerce  Comm.  v.  Western, 
■etc.,  R.   Co.,   93  Fed.  83,   35   C.   C.  A.  217. 

"Freight  carried  to  or  from  a  competi- 
tive point  is  always  carried  under  sub- 
stantially dissimilar  circumstances  and 
conditions  from  that  carried  to  or  from 
noncompetitive  points.  In  the  latter  case, 
the  railway  makes  its  own  rates,  and 
there  is  no  good  reason  why  it  should 
be  allowed  to  charge  less  for  a  long  haul 
than  a  short  one.  When  each  haul  is 
Tnade  to  or  from  a  noncompetitive  point, 
the  effect  of  such  discrimination  is  to 
build  up  one  place  at  the  expense  of  the 
■other.  Such  action  is  willfully  unjust, 
and  has  no  justification  or  excuse  in  the 
exigencies  or  conditions  of  the  business 
■of  the  corporation.  In  the  former  case, 
the  circumstances  are  altogether  differ- 
ent. The  power  of  a  corporation  to  make 
a  rate  is  limited  by  the  necessities  of  the 
situation.  Competition  controls  the 
charge.  It  must  take  what  it  can  get,  or 
abandon  the  field,  and  let  its  road  go  to 
rust."  "Competition  may  not  be  the  only 
■circumstance  that  makes  the  condition 
■under  which  a  long  and  short  haul  are 
■performed  substantially  dissimilar,  but 
certainly  it  is  the  most  obvious  and  ef- 
fective one,  and  must  have  been  in  con- 
templation of  congress  in  the  passage  of 
the  act  to  regulate  commerce."  Case 
ciuoted:  Ex  parte  Koehler,  31  Fed.  315, 
12  Sawy.  446.  Interstate  Commerce 
Comm.  V.  Cincinnati,  etc.,  R.  Co.,  56  Fed. 
•925. 

"That  competition,  the  life  of  trade, 
cuts  an  important  figure  in  the  condition 
and  circumstances  attendant  upon  trans- 
■portation  of  passengers  and  property,  can 
■not  be  well  overlooked  nor  denied.  Nor 
can  it  be  well  denied  that,  as  between  the 
short  and  long  haul,  competition  may  ex- 
ist to  that  extent  that  what  would  other- 


wise be  similar  circumstances  and  condi- 
tions will  be  dissimilar  circumstances  and 
conditions."  Case  quoted:  Missouri  Pac. 
R.  Co.  V.  Texas,  etc.,  R.  Co.,  31  Fed.  862. 
Interstate  Commerce  Comm.  v.  Cincin- 
nati,   etc.,    R.    Co.,   56    Fed.   925. 

29.  Interstate  Commerce  Comm.  v. 
Western,  etc.,  R.  Co.,  35  C.  C.  A.  217, 
93   Fed.   83. 

Transportation  of  hay  between  Mem- 
phis, Tenn.,  and  Charleston,  S.  C,  be- 
tween which  points  there  is  competitive 
transportation  by  rail,  by  water  and  rail, 
and  by  water  alone,  is  not  performed  un- 
der substantially  similar  conditions  with 
transportation  between  Memphis  and  an 
interior  town  in  South  Carolina,  which 
is  reached  only  by  one  railroad.  Behlmer 
V.  Louisville,  etc.,  R.  Co.,  71  Fed.  835. 

Los  Angeles,  Cal.,  is  a  competing  point 
in  certain  kinds  of  freight,  between  sev- 
eral transcontinental  railway  lines,  direct, 
or  by  water,  via  Vancouver  and  San 
Francisco,  also  by  ocean  freights;  and  a 
through  rate  on  the  same  kind  of  freight, 
lower  than  that  to  San  Bernardino,  an 
intermediate  noncompetitive  point,  60 
miles  from  Los  Angeles,  on  one  of  the 
competing  rail  lines,  is  not  prohibited  by 
the  act,  since  the  circumstances  and  con- 
ditions are  substantially  dissimilar.  In- 
terstate Commerce  Comm.  v.  Atchison, 
etc.,  R.  Co.,  50  Fed.  295. 

30.  Interstate  Commerce  Comm.  v.  Ala- 
bama Mid.  R.  Co.,  168  U.  S.  144,  42  L. 
Ed.  414,  18  S.  Ct.  45;  Interstate  Com- 
merce Comm.  V.  Louisville,  etc.,  R.  Co., 
190  U.  S.  273,  47  L.  Ed.  1047,  23  S.  Ct. 
687;  Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Comm.,  162  U.  S.  197,  40  L.  Ed. 
940,  16  S.  Ct.  666;  Louisville,  etc.,  R.  Co. 
V.  Behlmer,  175  U.  S.  648,  44  L.  Ed.  309, 
20  S.  Ct.  209;  East  Tennessee,  etc.,  R. 
Co.  v.  Interstate  Commerce  Comm.,  181 
U.  S.   1,  45  L.   Ed.  719,  21  S.  Ct.  516. 

31.  Louisville,  etc.,  R.  Co.  v.  Behlmer, 
175  U.  S.  648,  44  L.  Ed.  309,  20  S.  Ct.  209. 
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Must  Be  Actual  and  Material. — The  mere  fact  of  competition,  without  re- 
gard to  its  character  or  extent,  does  not  necessarily  reHeve  the  carrier  from  the 
provisions  of  these  sections. ^^  Competition  which  is  real  and  substantial,  and  ex- 
ercises a  potential  influence  on  rates  to  a  particular  point,  brings  into  play  the 
dissimilarity  of  circumstance  and  condition  provided  for  by  §  4  of  the  Interstate 
Commerce  Act,  and  may  justify  a  lesser  charge  for  the  longer  than  the  shorter 
haul. ^3  fhe  substantial  dissimilarity  of  circumstances  and  conditions  provided 
for  by  the  act  to  regulate  commerce,  depends,  as  has  been  repeatedly  held,  upon 
a  real  and  substantial  competition  at  a  particular  point  afifecting  rates,  not  upon 
the  mere  possibility  of  the  arising  of  such  competition. ^^  What  was  decided 
in  the  previous  cases  was  that  under  the  fourth  section  of  the  act  substantial 
competition  which  materially  affects  transportation  and  rates  might  under  the 
statute  be  competent  to  produce  dissimilarity  of  circumstances  and  conditions,  to 
be  taken  into  consideration  by  the  carrier  in  charging  a  greater  sum  for  a  lesser 
than  for  a  longer  haul.  The  meaning  of  the  law  was  not  decided  to  be  that  one 
kind  of  competition  could  be  considered  and  not  another  kind,  but  that  all  com- 
petition, provided  it  possessed  the  attributes  of  producing  a  substantial  and  ma- 
terial effect  upon  traffic  and  rate  making,  was  proper  under  the  statute  to  be  taken 
into  consideration.^^ 

Under  Construction  of  Act  by  Commission. — The  settled  construction  of 
the  interstate  commerce  act  allows  carriers  to  charge  the  lesser  rate  for  the  longer 
than  for  the  shorter  distance,  if  at  the  further  point  the  lesser  rate  is  justified 
by  a  substantial  dissimilarity  of  circumstances  and  conditions  there  prevailing, 
consequent  upon  real  competition.^" 

What  Are  Competing  Carriers. — This  rule  applies  to  competition  between 
rival  carriers,  both  subject  to  the  interstate  commerce  law.s'^  Competition  be- 
tween rival  railroads,  and  not  merely  between  rail  and  water  carriers,  is  a  factor 
to  be  considered  in  determining  the  substantial  similarity  or  dissimilarity  of  cir- 
cumstances and  conditions  under  the  fourth  section  of  the  interstate  commerce 
law.^^  Competition  of  river  lines  of  transportation  is  a  factor  to  be  considered 
when  determining  whether  property  transported  over  the  same  line  is  carried 
under  "substantially  similar  circumstances  and  conditions,"  as  that  phrase  is 
found  in  the  fourth  section  of  the  interstate  commerce  act.^^  The  fact  of  compe- 
tition at  Nashville  by  the  Cumberland  River,  in  addition  to  that  between  railroads, 
does  not  justify  the  making  of  freight  rates  to  Chattanooga  ranging  from  twenty- 
five  to  seventy-four  per  centum  higher  on  the  different  classes  of  freight  than 
those  charged  on  similar  classes  to  Nashville,  over  the  same  route,  which  is  one 
hundred  and  fifty-one  miles  beyond  Chattanooga.  Such  rates  are  both  an  un- 
lawful discrimination,  under  §  3,  and  a  violation  of  §  4;  and  an  order  of  the 

32.  Must  be  actual  and  material. — Inter-       373,  47  L.  Ed.  1047. 

state  Commerce   Comm.  v.  Alabama  Mid.  35.   Louisville,   etc.,    R.   Co.   v.    Behlmer 

R.    Co.,    168    U.    S.    144,    42    L.    Ed.    414,    18  175  U.  S.  648,  44  L.   Ed.  309,  20  S.   Ct.  209. 

S.   Ct.  45.  36.  Under  construction  of  act  by  com- 

33.  Interstate  Commerce  Comm.  v.  mission. — Interstate  Commerce  Comm.  v. 
Southern  R.  Co.,  117  Fed.  741,  judgment  Louisville,  etc.,  R.  Co.,  190  U.  S.  273  47 
affirmed  in   60   C.   C.  A.   540,   122  Fed.   800.  L.    Ed.    1047,    23    S.    Ct.    687. 

34.  The  possibility  of  competition  aris-  37.  What  are  competing  carriers. — In- 
ing  at  a  particular  point  does  not  render  terstate  Commerce  Comm.  v.  Alabama 
freight  rates  to  that  point,  though  higher  Mid.  R.  Co.,  168  U.  S.  144,  42  L.  Ed.  414, 
than   tlfose   for   a   longer   haul   to   a   point  18  S.  Ct.  45. 

where  competition  prevails,  obnoxious  to  38.  Interstate  Commerce  Comm.  v.  Ala- 
the  prohibition  of  the  Interstate  Commerce  bama  Mid.  R.  Co.,  168  U.  S.  144,  43  E. 
Act  [U.  S.  Comp.  St.  1901,  p.  3154]  against  Ed.  414,  18  S.  Ct.  45,  followed  in  Brewer 
a  greater  charge  for  a  shorter  than  for  a  v.  Central,  etc.,  R.  Co.,  84  Fed.  258. 
longer  haul  under  substantially  similar  39.  Interstate  Commerce  Comm.  v.  Ala- 
circumstances  and  conditions.  Decree,  bama  Mid.  R.  Co.,  168  U.  S.  144,  42  L. 
Louisville,  etc.,  R.  Co.  v.  Interstate  Com-  Ed.  414,  18  S.  Ct.  45;  Illinois  Cent,  r! 
merce  Comm.,  108  Fed.  988,  46  C.  C.  A.  Co.  v.  Interstate  Commerce  Comm  206 
685,    affirmed    in    23    S.    Ct.    687,    190    U.    S.  U.   S.   441,    51   L.    Ed.    1128,   27   S.    Ct'.'  700. 
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interstate  commerce  commission,  forbidding  higher  charges  to  Chattanooga  than 
to  Nashville,  will  be  enforced.*" 

Where  Charge  Unjust  or  Unreasonable. — The  right  of  a  carrier  to  take 
into  consideration  the  existence  of  competition  as  the  producing  cause  of  dissim- 
ilar circumstances  and  conditions  is  subject  to  the  requirement  that  all  rates  shall 
be  just  and  reasonable  and  that  competition  shall  not  be  artificial  or  merely  con- 
jectural, but  material  and  substantial.*^  Where  a  lower  rate  charged  for  the 
carriage  of  freight  to  a  longer-distance  point  results  solely  from  the  controlling 
influence  of  competition  at  such  point,  which  renders  the  circumstances  and  con- 
ditions substantially  dissimilar  from  those  existing  at  an  intermediate  point,  so> 
as  to  exclude  the  application  to  the  case  of  the  fourth  section  of  the  act,  and  such 
competitive  rate  is  not  so  low  as  to  be  unremunerative  to  the  carrier,  it  can  not 
afford  basis  for  a  claim  of  undue  and  unreasonable  preference  or  advantage  in 
favor  of  the  competitive  point,  or  of  unreasonable  prejudice  or  disadvantage 
against  the  intermediate  point,  within  the  inhibiti^pn  of  the  third  section.*^ 

Where  Preference  or  Discrimination  Is  Produced. — While  a  carrier  may 
take  into  consideration  the  existence  of  competition  as  the  producing  cause  of  dis- 
similar circumstances  and  conditions,  his  right  to  do  so  is  governed  by  the  absolute 
command  of  the  statute  that  all  rates  shall  be  just  and  reasonable,  and  that  no 
undue  discrimination  be  brought  about,  though,  in  the  nature  of  things,  this  latter 
consideration  may  in  many  cases,  be  involved  in  the  determination  of  whether 
competition  was  such  as  created  a  substantial  dissimilarity  of  condition.**  But 
where  in  consequence  of  competitive  conditions  existing  at  a  particular  point,  the 
dissimilarity  of  circumstance  provided  in  the  fourth  section  of  the  act  arises,  it 
may  justify  a  carrier  on  his  own  motion  in  charging  a  lesser  rate  for  a  longer 
haul  to  the  competitive  point  than  is  asked  for  the  shorter  haul  to  the  noncompet- 
itive point,  although  in  so  doing  a  preference  in  favor  of  the  competitive  point 
arises  or  a  discrimination  against  the  noncompetitive  point  is  produced.  A  pref- 
erence or  discrimination  so  arising  or  produced  is  not  an  undue  preference  or  un- 
just discrimination  prohibited  by  the  third  section.** 

Where  Distant  Point  Is  Commercial  Center. — A  greater  charge  for  a 
shorter  than  for  a  longer  haul  is  not  unlawful,  when  the  rate  for  the  shorter 
distance  is  not  in  itself  unreasonable,  and  the  more  distant  point  is  a  commercial 
center  and  large  distributing  point,  where  strong  competition  exists  both  by  land 
and  water,  none  of  which  conditions  are  present  at  the  other  point.*^ 

Presumptions. — The  effect  of  the  competition  of  rival  lines  in  justifying 
rates  is,  in  every  case,  a  question  of  fact,  which  is  not  to  be  settled  by  any  pre- 
sumptions, either  prima  facie  or  conclusive.  The  question  is  to  be  tried  in  the 
courts,  under  the  same  rules  as  to  presumptions,  burden  of  proof,  and  the  like, 
whether  or  not  the  carrier  has  applied  to  the  commission,  in  the  first  instance, 
for  permission  to  charge  less  for  a  longer  than  for  a  shorter  haul.*® 

Competition  with  Foreign  Carriers. — The  interstate  commerce  commission 
holds  that  where  railroads  which  are  subject  to  the  act  to  regulate  commerce 

40.  Interstate  Commerce  Comm.  v.  East  a  contrary  rule  is  not  sustained  by  the 
Tennessee,  etc.,  R.  Co.,  85  Fed.  107.  opinions  in  Interstate   Commerce   Comm. 

41.  Where  charge  unjust  or  unreason-  ■"■  Alabama  Mid.  R.  Co.,  168  U.  S.  144, 
able.-Louisville,  etc.,  R.  Co.  v.  Behlmer,  42  L  Ed.  414  18  S.  Ct  45;  Louisville 
20  S.  Ct.  209,  175  U.  S.  648,  44  L.  Ed.  309.  ?tc.,  R.  Co.  v.  Behlmer,  175  U    S.  648,  44 

,„      .   ^      '            ^                        „                 ,  L.    Ed.    309,    20    S.    Ct.    209,    followed    m 

42      Interstate     Commerce      ComrrL     v  j^t^^t^^g     Commerce     Comm.    v.     Clyde 

Western,   etc.,  R.  Co.,  35  C.  C.  A.  217,  93  stg^mship  Co.,  181  U.  S.  29,  45  L.  Ed.  729, 

red.  83.  g-j^   g_   q^    e^^i,. 

43.  Where  preference  or  discrimination  45,  Where  distant  point  is  commercial 
is  produced. — Louisville,  etc.,  R.  Co.  v.  center.— Brewer  v.  Central,  etc.,  R.  Co.,  84 
Behlmer,  175  U.  S.  648,  44  E.  Ed.  309,  20  pgd.  258;  Interstate  Commerce  Comm.  v. 
S.   Ct.  209.  Western,  etc.,  R.  Co.,  88  Fed.  186. 

44.  East  Tennessee,  etc.,  R.  Co.  v.  In-  46.  Presumptions. — Detroit,  etc.,  R.  Co. 
terstate  Commerce  Comm.,  181  U.  S.  1,  v.  Interstate  Commerce  Comm.,  21  C.  C. 
45  L.  Ed.  719,  21  S.  Ct.  516,  holding  that  A.  103,  74  Fed.  803. 
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compete  with  Canadian  or  other  railroads,  which  are  not  subject  to  the  act,  such 
competition  constitutes  dissimilar  circumstances  and  conditions;  but  that  competi- 
tion between  two  railroads,  both  of  which  are  subject  to  the  act,  does  not  con- 
stitute dissimilar  circumstances  and  conditions.  The  commission,  however,  also 
holds  that  it  has  no  authority  to  raise  railroad  rates.  If  a  railroad,  which  is  sub- 
ject to  the  act,  is  met  with  competition  from  other  railroads,  which  are  also  sub- 
ject to  the  act,  and  the  commission  has  no  authority  to  require  such  other  railroads 
to  increase  their  rates,  even  when  the  competition  is  ruinous,  there  is  no  practical 
difference  between  such  a  case  and  the  case  of  competition  with  railroads  not 
subject  to  the  act.  If  the  general  conclusion  is  correct  that  competition  will  con- 
stitute dissimilar  circumstances  and  conditions,  in  the  sense  of  which  that  term 
is  used  in  the  act,  there  is  no  good  reason  for  drawing  the  line  where  it  has  been 
drawn  by  the  commission.  On  the  contrary,  competition  of  carrier  with  carrier, 
both  subject  to  the  act,  is  as  much  within  the  terms  of  §  4  as  competition  with  a 
carrier  not  subject  to  the  act.*'' 

Competition  between  Markets. — Competition  of  market  with  market  may 
not  be  so  direct  in  its  effect  as  competition  of  carrier  with  carrier;  but  when  it 
does  exist  it  is  influential,  and  perhaps  as  effective  and  controlling,  with  carriers, 
as  to  their  rates,  as  other  competition.  It  may  therefore  constitute  a  part  of  the 
circumstances  and  conditions  which  a  carrier  can  consider  in  fixing  rates  for  the 
transportation  of  goods.** 

§  4100.  Shipments  over  Same  Line. — There  was  a  clear  distinction  be- 
tween the  term  "railroad,"  as  used  in  the  other  parts  of  the  act,  and  the  term 
"line,"  as  used  in  the  fourth  section.  The  use  of  the  word  "line"  is  significant. 
Two  carriers  may  use  the  same  "road,"  but  each  has  its  separate  "line."  One 
railroad  company  may  lease  trackage  rights  to  another,  but  the  joint  use  of  the 
same  track  does  not  create  the  same  "line"  so  as  to  compel  either  company  to 
graduate  its  tariff  by  that  of  the  other.*^  There  must  be  a  common  arrangement 
between  connecting  carriers,  such  as  the  making  of  a  joint  tariff,  before  a  new 
"line"  can  be  formed;  and  the  "line"  so  formed  under  the  joint  tariff  of  connect- 
ing companies  is  one  which  is  separate  and  independent  from  that  of  either  of  the 
connecting  carriers. ^o     No  power  exists  at  common  law,  and  none  is  given  by  the 

47.  Competition  with  foreign  carriers. —  50.  Interstate  Commerce  Comm.  v.  Cin- 
Interstate    Commerce    Comm.    v.    Cincin-       cinnati,  etc.,  R.  Co.,  56  Fed.  925. 

nati,  etc.,  R.  Co.,  56  Fed.  925.  There  is  no  "common  arrangement"  or 

48.  Competition  between  meirkets. — The  "joint  tariff"  between  the  Georgia  Rail- 
fact  that  the  rate  from  Cincinnati  to  So-  road  Company  and  its  connections  as  to 
cial  Circle  is  greater  than  the  joint  tariff  traffic  to  its  local  stations.  On  the  con- 
rate  from  Cincinnati  to  Augusta,  consti-  trary,  there  is  an  express  refusal  by  that 
tutes  no  "undue  or  unreasonable  prejudice  company  to  make  any  "common  arrange- 
or  disadvantage"  against  Social  Circle,  ment"  whatever  in  regard  to  that  traffics, 
and  no  "undue  or  unreasonable  preference  The  Georgia  Railroad  Company  demands 
or  advantage"  in  favor  of  Augusta.  Rail-  and  collects  its  full  local  rates  on  all  ship- 
way  companies  are  only  bound  to  give  ments  to  its  local  stations.  Whether  ship- 
the  same  terms,  to  all  persons  alike,  under  ments  come  from  points  west  of  Atlanta, 
the  same  conditions  and  circumstances;  or  originate  at  Atlanta,  the  rate  is  pre- 
and  any  fact  which  produces  an  inequality  cisely  the  same,  and  as  tc\  the  Georgia 
of  condition,  and  a  change  of  circum-  Railroad  the  carriage  is  the  same.  Inter- 
stances,  justifies  an  inequality  of  charge.  state  Commerce  Comm.  v.  Cincinnati, 
Augusta   and   Social    Circle   are   not   "un-  etc.,  R.   Co.,  56   Fed.  925. 

der    the    same     conditions     and     circum-  The   Cincinnati,   New  Orleans   &  Texas 

stances."     Interstate  Commerce  Comm.  v.  Pacific  Railway  Company,  the  Western  & 

Cincinnati,  etc.,  R.   Co.,  56  Fed.   925;   In-  Atlantic  Railroad  Company,  and  the  Geor- 

terstate    Commerce   Comm.   v.    Baltimore,  gia    Railroad    Company    have    formed    "a. 

etc.,  R.  Co.,  145  U.  S.  263,  36  L.  Ed.  699,  new  and  independent  line,"  by  the   adop- 

12  S.  Ct._844.  tion   of   a   joint   through   tariff   from    Cin- 

49.  Shipments  over  same  hne.— Inter-  cinnati  to  Augusta;  but  such  "new  line" 
state  Commerce  Comm.  v.  Cincinnati,  etc.,  is  distinct  and  separate  from  that  of  either 
R.  Co.,  56  Fed.  925;  Chicago,  etc.,  R.  Co.  of  the  railroads  named.  Case  cited-  Chi- 
V.  Osborne,  3  C.  C.  A.  347,  53  Fed.  912,  cago,  etc.,  R.  Co.  v.  Osborne  3  C  C  A 
53  Am.  &  Eng.  R.  Cas.  18.  347,  52  Fed.  913,  53  Am.  &  Eng    R    Cas" 
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act  to  regulate  commerce,  to  compel  connecting  railroad  companies  to  unite  in  a 
joint  tariff,  or  to  enter  into  a  through- rate  arrangement  for  transportation,  unless 
they  desire  to  do  so.  They  can  not  be  compelled  to  abandon  the  full  control  of 
their  separate  roads,  and  neither  of  them  is  bound  to  adjust  its  own  local  tariff 
to  suit  the  other.  ^'^ 

§  4101.  Through  and  Local  Rates. — The  fact  that  a  shipper  under  a  joint 
schedule  of  rates  over  two  connecting  railroads  is  charged  a  smaller  rate  on 
through  shipments  over  the  entire  length  of  the  joint  line  than  to  intermediate 
points  does  not  establish  a  claim  that  the  latter  rates  are  unjust  or  unreasonable, 
nor  does  it  entitle  him  to  claim  that  such  rates  are  discriminative. ^^  The  portion 
of  a  through  rate  received  by  one  of  the  companies  party  thereto  may  be  less 
than  its  local  rate.  All  that  is  necessary  is  that  the  total  through  rate  shall  be 
greater  than  the  local  rate,  so  as  not  to  violate  in  this  respect  the  long  and  short 
haul  clause.^^  A  petition  alleging  that  a  rate  of -tariff  between  two  points  on  a 
railroad,  established  by  the  company  as  a  part  of  what  purported  to  be  a  joint 
rate  on  through  shipments  to  certain  points  on  connecting  lines,  was  less  than  the 
local  rate  charged  for  a  shorter  distance,  does  not  show  an  unlawful  discrimina- 
tion, where  the  entire  through  rate  is  not  shown,  and  it  is  not  sufficiently  alleged 
that  any  shipments  were  made  at  the  lower  rate  except  such  as  were  billed 
through  under  the  joint  rate.^^     Where  two  connecting  carriers  unite  in  a  joint 


18.     Interstate   Commerce  Comm.  v.   Cin- 
cinnati, etc.,  R.   Co.,  56  Fed.  935. 

Social  Circle  is  a  local  station  on  the 
Georgia  Railroad,  53  miles  east  of  At- 
lanta, and  119  miles  west  of  Augusta.  The 
Georgia  Railroad  Company  charges  its 
full  local  rate  from  Atlanta  to  Social 
Circle.  The  rate  from  Cincinnati  to  So- 
cial Circle  is  arrived  at  by  adding  to  the 
rate  from  Cincinnati  to  Atlanta  the  full 
local  rate  of  the  Georgia  Railroad  from 
Atlanta  to  Social  Circle.  The  rate  thus 
made  from  Cincinnati  to  Social  Circle  is 
greater  than  the  joint  through  tariff  rate 
from  Cincinnati  to  Augusta.  Held  no  vio- 
lation of  the  "long  and  short  haul"  clause 
of  the  act  to  regulate  commerce,  because 
the  two  rates  are  not  made  "over  the 
same  line,"  as  the  rate  to  Augusta  is  made 
by  the  "line"  formed  by  a  "common  ar- 
rangement" between  three  companies  for 
a  joint  tariff  between  those  points;  and 
the  rate  to  Social  Circle  is  made  greater 
than  the  rate  to  Augusta  by  the  Georgia 
Railroad  Company  demanding  its  full  lo- 
cal rate  on  its  own  road,  which  road  is 
separate  and  independent  from  the  "line" 
made  by  said  three  companies.  Interstate 
Commerce  Comm.  v.  Cincinnati,  etc.,  R. 
Co.,  56  Fed.  925. 

51.  Interstate  Commerce  Comm.  v.  Cin- 
cinnati, etc.,  R.  Co.,  56  Fed.  935.  Case 
quoted:  Chicago,  etc.,  R.  Co.  v.  Osborne, 
3  C.  C.  A.  347,  53  Fed.  913,  53  Am.  & 
Eng.  R.  Cas.  18.  See  also,  Kentucky,  etc., 
Bridge  Co.  v.  Louisville,  etc.,  R.  Co.,  37 
Fed.  567,  2  L.  R.  A.  289;  Little  Rock,  etc., 
R.  Co.  V.  St.  Louis,  etc.,  R.  Co.,  41  Fed. 
559. 

52.  Through  and  local  rates. — Allen  v. 
Oregon  R.,  etc.,  Co.,  98  Fed.  16. 

53.  Parsons  v.  Chicago,  etc.,  R.  Co.,  167 
U.   S.  447,  -48  L.   Ed.    231,   17   S.    Ct.   887; 


United  States  v.  Mellen,  53  Fed.  229,  fol- 
lowing Chicago,  etc.,  R.  Co.  v.  Osborne,  3 
C.  C.  A.  347,  52  Fed.  912,  53  Am.  &  Eng. 
R.   Cas.  18. 

The  long  and  short  haul  clause  of  the 
Interstate  Commerce  Act  (§  4)  does  not 
apply  to  a  case  where  the  short  haul  rate 
is  a  combination  of  the  local  rates  of  two 
connecting  lines,  and  the  lower  long  haul 
rate  is  a  joint  rate,  made  by  the  two 
lines  acting  together.  United  States  v. 
Mellen,  53  Fed.  239,  following  Chicago, 
etc.,  R.  Co.  V.  Osborne,  52  Fed.  912,  3 
C.   C.  A.  347,  53  Am.   &  Eng.  R.   Cas.   18. 

Several  independent,  connecting  rail- 
roads, forming  a  line  from  Memphis,, 
Tenn.,  to  Charleston,  S.  C,  agreed  upon 
a  charge  of  19  cents  for  certain  freight 
between  those  points,  which  sum  was  to 
be  divided  between  them  in  certain  pro- 
portions. Upon  the  same  freight,  from 
Memphis  to  S.,  a  point  in  South  Caro- 
lina, but  nearer  Memphis,  8  cents  was 
charged,  the  excess  over  the  through  rate 
all  going,  however,  to  the  road  which  per- 
formed the  transportation  in  South  Car- 
olina, and  the  other  roads  receiving  only 
their  proportion  of  the  through  rate. 
Held,  that  such  charge  was  not  a  viola- 
tion, on  the  part  of  such  other  roads,  of 
the  long  and  short  haul  clause  of  the  In- 
terstate Commerce  Act.  Behlmer  v.  Lou- 
isville,   etc.,    R.    Co.,    71    Fed.    835. 

54.  A  joint  tariff  rate  established  by  two 
connecting  railroads  on  through  ship- 
ments does  not  constitute  a  standard  by 
which  the  reasonableness  of  local  rates 
on  either  road  are  to  be  determined,  nor 
does  the  fact  that  the  part  of  such  joint 
rate  received  by  one  of  the  roads  is  less 
than  its  local  rate  charged  for  a  shorter 
distance  render  it  subject  to  the  penalty 
for  violation  of  the  long  and   short  haul 
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tariff,  they  form  practically  a  new  and  independent  line,  and  that  the  joint  rate 
established  over  such  line  may  be  made  less  than  the  sum  of  the  local  rates,  or 
even  less  than  the  local  rate  of  either  company  over  that  part  of  its  road  con- 
stituting a  part  of  the  joint  line,  without  violating  the  long  and  short  haul  clause 
found  in  the  fourth  section  of  the  interstate  commerce  law.^^  The  foregoing 
proposition  is  limited  by  the  proviso  that,  under  the  first  section  of  the  Interstate 
Commerce  Act,  all  rates,  whether  local  or  joint,  must  be  reasonable  and  unjust. 
But  the  contention  that  a  local  rate  between  two  points  on  the  same  road  is 
necessarily  unlawful  because  it  is  higher  than  the  rate  charged  under  a  joint  tariff 
for  a  much  longer  haul  over  a  line  which  is  composed  in  part  of  that  portion  of 
the  road  to  which  the  local  rate  applies,  is  overruled.^**  The  fact  that  a  shipper 
under  a  joint  schedule  of  rates  over  two  connecting  railroads  is  charged  a  smaller 
rate  on  through  shipments  over  the  entire  length  of  the  joint  line  than  to  inter- 
mediate points  does  not  establish  a  claim  that  the  latter  rates  are  unjust  or  im- 
reasonable,  nor  does  it  entitle  him  to  claim  that  such  rates  are  discrimina- 
tive." 

Rate  Fixed  by  Joint  Agreement. — A.  railroad  company  can  not  justify  a 
charge  of  a  greater  compensation  for  a  shorter  than  for  a  longer  haul,  under 
substantially  similar  conditions,  contrary  to  the  interstate  commerce  law  on  the 
ground  that  the  rate  is  fixed  by  a  joint  tariff  agreement  with  other  roads. ^^ 

Rates  Are  Independent. — Where  two  railroad  companies  owing  connecting 
lines  of  road  unite  in  a  joint  through  tariff,  they  form  for  the  connected  roads 
a  new  and  independent  line,  and  the  through  tariff  on  the  joint  line  is  not  the 
standard  by  which  the  separate  tariff  of  either  company  is  to  be  measured  in 
determining  whether  such  separate  tariff  violates  the  act  which  forbids  greater 
compensation  for  a  shorter  than  for  a  longer  haul.^^ 

Shipment  from  Foreign  Country. — Where  a  through  freight  rate  included 
a  rate  for  foreign  ocean  transportation,  the  fact  that  the  proportion  of  the 
through  contract  rate  allowed  for  the  carriage  from  the  port  of  entry  to  destina- 
tion was  less  than  the  rate  scheduled  for  freight  originating  at  such  port  of 
entry  and  carried  to  the  same  destination  did  not  render  the  lesser  rate  neces- 
sarily unlawful  as  a  violation  of  the  Interstate  Commerce  Act.**' 

clause  of  §  4  of  the  Interstate  Commerce  not  exempt  defendant  from  liability.     Ju- 

Act.  Judgment,  11  C.  C.  A.  489,  63  Fed.  nod  v.  Chicago,  etc.,  R.  Co.,  47  Fed.  290. 
903,   affirmed   in  Parsons  v.   Chicago,  etc.,  59.      Rates    are    independent. — Chicago 

R.    Co.,    17    S.    Ct.    887,    167    U.    S.    447,    42  etc.,    R.    Co.    v.    Osborne,    53    Fed.    912,    3 

L.   Ed.   231.  C.    C.   A.   347,   53   Am.    &   Eng.   R.   Cas.   18, 

55.  Parsons  v.  Chicago,  etc.,  R.  Co.,  11  leversing  48  Fed.  49;  Tozer  v.  United 
C.    C.   A.   489,    63    Fed.   903;    Chicago,    etc.,  vStates,    52   Fed.    917. 

R.  Co.  V.  Osborne,  3  C.  C.  A.  347,  52  Fed.  60.     Shipment   from    foreign    country. — 

912,  53  Am.  &  Eng.  R.  Cas.  18.  Fisher  v.  Great  Northern  R.  Co.,  49  Wash, 

56.  Coeur  D'Alene,  etc.,   R.   Co.  v.  Un-       205,   95   Pac.  77. 

ion  Pac.  R.  Co.,  49  Wash.  244,  95  Pac.  71.  Defendant   carrier   published   a   througli 

57.  Allen  v.  Oregon  R.,  etc.,  Co.,  98  rate  on  canned  goods  from  Stavanger, 
Fed.    16.  Norway,   to   Seattle,   of  85   cents   per   100. 

58.  Rate  fixed  by  joint  agreement. —  The  published  schedule  also  contained  a 
Osborne  v.  Chicago,  etc.,  R.  Co.,  48  statement  that  such  rates  would  be  pro- 
Fed.   49.  tected   only  when  the   ocean   rate   procur- 

The  interstate  commerce  law  (Act  able  was  such  as  to  allow  the  rail  carrier 
Cong.  Feb.  1887)  provides  (§  4)  that  a  from  the  Atlantic  ports  a  minimum  pro- 
common  carrier  shall  not  charge  a  greater  portion  of  75  cents  per  100,  and  if  the 
compensation  for  the  transportation  of  a  difference  between  the  through  published 
like  kind  of  property,  under  substantially  rate  and  the  rail  line's  minimum  propor- 
similar  circumstances,  for  a  shorter  than  tion  of  75  cents  per  100  was  less  than  the 
for  a  longer  distance  over  the  same  line,  ocean  proportion,  the  through  rate  would 
in  the  same  direction,  the  shorter  being  be  the  ocean  proportion  plus  75  cents 
included  in  the  longer  distance.  Held  per  100.  Defendant  made  a  contract  rate 
that,  in  an  action  for  breach  of  this  sec-  for  the  shipment  of  canned  goods  lo- 
tion, the  fact  that  the  rate  for  the  longer  plaintiff  between  such  ports  in  accordance 
distance  was  established  jointly  between  with  such  published  rate,  but  when  the 
defendant   and   connecting   railroads   does  shipment  was   made   the   best   ocean   rate 
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§  4102.  Group  Rates. — It  is  concededly  not  an  infringement  of  the  long 
and  short  haul  clause  for  a  carrier  engaged  in  interstate  commerce,  by  a  so-called 
"group  rate,"  to  charge  the  same  for  like  kinds  of  freight  to  and  from  different 
points  on  its  line  from  and  to  points  outside  the  state.^^  The  railroad  com- 
panies could  consider  the  competitive  rates  prevailing  at  a  competitive  point 
and  use  those  rates  as  a  basis  for  the  charges  to  points  within  the  competitive 
area  in  order  thereby  to  give  a  lower  rate  to  such  points  than  they  otherwise 
would  have  enjoyed.  It  was  not  true  that  because  the  competitive  rate  to  the 
competitive  point  was  not  unduly  low,  therefore  any  higher  charge  to  an  inter- 
mediate point,  for  the  shorter  distance,  was  unreasonable.^^  A  violation  of  the 
long  and  short  haul  clause  can  not  be  justified  because  the  result  comes  about 
by  reason  of  the  selection  of  different  points  on  the  line  as  a  basis  for  computing 
rates,  so  as  to  charge  one  rate  over  one  part  of  the  road  and  a  different  rate 
over  another  part.*^ 

§  4103.  Cartage  Charges. — The  fourth  section  of  the  interstate  commerce 
law,  prohibiting  a  greater  charge  for  a  shorter  than  for  a  longer  haul  over  the 
same  line  in  the  same  direction,  in  respect  to  railroad  transportation,  applies 
only  to  carriage  by  rail;  and  when  the  property  has  been  discharged  from  the 
company's  cars  at  the  city  of  their  destination,  without  any  greater  charge  for 
the  longer  haul,  the  obligations  of  the  company  under  this  section  are  fulfilled, 
and  it  is  no  violation  thereof  for  the  company  to  then  furnish  free  cartage  to  the 
stores  or  business  houses  of  the  consignees.**  But  where  a  railroad  company 
ships  goods  from  without  the  state  to  its  station  in  the  more  distant  of  two  cities, 
free  cartage  by  the  company  to  the  business  section  of  the  city,  for  delivery  to 
the  consignees,  is  a  violation  of  the  long  and  short  haul  clause  of  the  Interstate 
Commerce  Act,  when  the  same  freight  rates  are  charged  to  the  merchants  of  a 
nearer  city,  through  which  the  road  passes  to  reach  the  city  given  free  cartage,  but 

procurable  was  38.7  cents  per  100  on  True  it  is,  that  by  this  method  a  lower 
canned  goods,  which,  added  to  the  car-  rate  from  New  Orleans  than  was  ex- 
rier's  minimum,  75  cents  per  100,  made  acted  at  LaGrange  obtained  at  the  longer 
the  total  tariff  of  $1,137,  which  defendant  distance  places  lying  between  LaGrange 
claimed  the  right  to  charge.  Held,  that,  and  Atlanta,  but  this  was  only  the  result 
in  the  absence  of  proof  by  defendant  that  of  their  proximity  to  the  competitive 
the  conditions  attending  ocean  competi-  point,  and  they  hence  obtained  only  the 
tion  did  not  justify  the  contract  rate  stip-  advantage  resulting  from  their  situation, 
ulated  for,  thereby  rendering  it  unlawful.  Interstate  Commerce  Comm.  v.  Louis- 
such  contract  rate  was  not  necessarily  in  ville,  etc.,  R.  Co.,  190  U.  S.  373,  47  L. 
violation  of  the  interstate  commerce  law,  Ed.  1047,  23  S.  Ct.  687. 
and  was  therefore  enforceable.  Fisher  v.  63.  Osborne  v.  Chicago,  etc.,  R.  Co., 
Great  Northern  R.  Co.,  49  Wash.  205,  95  48  Fed.  49. 
Pac.  77.  64.    Free   cartage. — Judgment,   31   C.   C. 

61.  Group  rates. — Interstate  Commerce  A.  103,  74  Fed.  803,  affirmed  in  Inter- 
Comm.  V.  Detroit,  etc.,  R.  Co.,  167  U.  S.  state  Commerce  Comm.  v.  Detroit,  etc., 
633,  42  L.   Ed.  306,  17   S.   Ct.  986.  R.    Co.,    167   U.   S.   633,   43   L.    Ed.   306,    17 

62.  The  railroad  companies  had  a  right  S.    Ct.    986. 

to  take  the  lower  rate  prevailing  at  At-  The  prohibition  of  the  fourth  section 
ianta  (a  competitive  point)  as  a  basis  for  is  against  a  greater  compensation  for  the 
the  charge  made  to  places  in  territory  shorter  haul,  "in  the  aggregate,"  which 
contiguous  to  Atlanta,  and  to  ask  in  ad-  includes,  not  only  the  "rates"  and  "fares" 
dition  to  the  low  competitive  rate  the  (for  transportation  on  the  rails  proper), 
local  rate  from  Atlanta  to  such  places,  but  also  the  "charges"  (for  accessorial 
provided  thereby  no  increased  charges  re-  services,  including  cartage).  And  there- 
suited  over  those  which  would  have  been  fore,  where  the  "aggregate"  is  the  same 
occasioned  if  the  low  rate  to  Atlanta  had  for  both  the  shorter  and  the  longer  haul, 
been  left  out  of  view.  That  is  to  say,  the  section  is  not  violated,  in  its  very 
it  seems  incontrovertible  that  in  making  terms,  although  in  the  case  of  the  longer 
the  rate,  as  the  railroads  had  a  right  to  haul  an  additional  cartage  service  is  fur- 
meet  the  competition,  they  were  author-  nished,  which  is  not  furnished  in  the  case 
ized  to  give  the  shippers  the  benefit  of  of  the  shorter  haul.  Detroit,  etc.,  R.  Co. 
it  by  according  to  them  a  lower  rate  than  v.  Interstate  Commerce  Comm.,  74  Fed. 
would     otherwise     have     been     afforded.  803,    21    C.    C.    A.    103. 


3721  interstate;  commerce  act.  §§  4103-4107 

where  such  merchants  are  obliged  to  cart  their  goods  from  the  railway  station  to 
their  storehouses  at  their  own  expense;  and  such  free  cartage  is  not  justified  by 
the  fact  that  competitors  of  defendant  railroad  company  have  stations  at  the 
more  distant  city,  in  the  business  center,  thus  placing  it  at  a  disadvantage;  nor 
l>y  the  fact  that  such  city  is  a  much  larger  place  than  the  nearer  city,  and  that 
the  greater  amount  of  business  which  the  company  does  at  the  more  distant  city 
-enables  it  to  do  carting  cheaper  there  than  at  the  nearer  city.^^ 

§  4104.  Shipment  Through  Foreign  Country. — A  railroad  ticket  from  Ft. 
Worth  through  El  Paso  to  the  City  of  Mexico,  purchased  at  El  Paso  by  a  citizen 
thereof,  at  a  less  price  than  the  regular  fare  from  El  Paso  to  the  City  of  Mexico, 
is  not  void  as  being  in  violation  of  the  United  States  interstate  commerce  act,  in 
that  it  was  purchased  for  less  than  others  could  purchase  like  transportation  for, 
though  the  purchaser  and  the  ticket  agent  had  knowledge  of  the  facts.*^ 

§  4105.  Interest  of  General  Public. — The  interest  of  the  public,  especially 
at  the  place  from  which  traffic  moves  and  the  place  to  which  it  is  to  be  delivered, 
as  well  as  of  that  of  the  carrier,  must  be  taken  into  consideration  in  determining 
the  right  of  the  carrier  to  charge,  of  his  own  motion,  a  lesser  sum  for  the  longer 
liaul.67 

§  4106.  Destination  of  Shipment.— The  fact  that  the  freight  for  the 
longer  distance  was  billed  to  some  point  short  of  the  destination  of  the  shorter 
haul  will  not  bar  plaintiff's  recovery,  when  such  freight  was  intended  to  be,  and 
was  in  fact,  taken  to  the  destination  of  the  shorter  haul.^^ 

§  4107.  Consent  of  Commission  to  Charge. — When  the  circumstances  and 
•conditions  are  such  as  to  justify  it,  a  railroad  company  may  charge  more  for  the 
shorter  than  for  the  longer  haul  without  first  obtaining  leave  from  the  com- 
mission.ss  It  may,  on  the  contrary,  establish  such  rate  in  the  first  instance,  and 
wrhen  the  same  is  challenged  in  the  courts,  or  before  the  commission,  may  justify 
Itself  by  showing  a  substantial  dissimilarity  of  circumstances  and  conditions, 
within  the  meaning  of  the  actJ"  Such  charge  is  lawful  if  the  circumstances  and 
conditions  are  not  in  fact  substantially  similar,  and  the  carrier  may  determine 
the  question  for  himself,  subject  to  a  liability  for  violating  the  act,  if,  on  investi- 
•gation,  the  fact  be  found  against  him.'^'i  Competition  which  is  actual  and  sub- 
-stantial  in  its  effect  upon  rates,  if  resulting  from  the  action  of  other  carriers  who 
were  subject  to  the  act  to  regulate  commerce,  may  produce  the  dissimilarity  of 
■circumstances  and  conditions  provided  in  the  fourth  section  of  the  act,  so  as,  to 
•enable  a  carrier  in  adjusting  rates  to  take  into  view  such  competition  without  the 
previous  assent  of  the  commissions^  Congress  did  not  intend,  by  the  fourth 
■section  and  the  proviso  thereto,  to  forbid  common  carriers,  in  cases  where  the 
•circumstances  and  conditions  are  substantially  dissimilar,  from  making  different 
rates  until  and  unless  the  commission  shall  authorize  them  so  to  do ;    much  less 

65.  Interstate     Commerce     Comm.     v.       A.   103. 

Detroit,    etc.,    R.    Co.,    57    Fed.    1005.  71.    Interstate     Commerce     Comm.     v. 

66.  Shipment  through  foreign  country.      Atchison,   etc.,   R.   Co.,   50   Fed.   295. 

— Mexican     Cent.     R.     Co.    v.     Goodman  72.    Interstate  Commerce  Comm.  v.  Al- 

(Tex.    Civ.    App.),    43    S.    W.    580.  abama  Mid.   R.   Co.,   168   U.   S.  144,  43   L. 

67.  Interest  of  general  public. — Louis-  Ed.  414,  18  S.  Ct.  45;  Texas,  etc.,  R.  Co. 
ville,  etc.,  R.  Co.  v.  Behlmer,  30  S.  Ct.  v.  Interstate  Commerce  Comm.,  162  U 
■309,    175   U.    S.   648,   44   L.    Ed.   309.  S.   197,  40  E.   Ed.   940,  16   S.   Ct.   666;   Lou- 

68.  Destination  of  shipment. — Junod  v.  isville,  etc.,  R.  Co.  v.  Behlmer,  175  U.  S. 
Chicago,  etc.,  R.   Co.,  47  Fed.  390.  648,   44   E.    Ed.   309,    20   S.    Ct.   209;    East 

69.  Consent  of  commission  to  charge.  Tennessee,  etc.,  R.  Co.  v.  Interstate  Com- 
— Interstate  Commerce  Comm.  v.  East  merce  Comm.,  181  U.  S.  1,  45  L.  Ed. 
Tennessee,  etc.,  R.  Co.,  85  Fed.  107.  719,   31   S.    Ct.   516;    Interstate   Comtnerce 

70.  Detroit,  etc.,  R.  Co.  v.  Interstate  Comm.  v.  Clyde  Steamship  Co  181  U 
Commerce   Comm.,  74   Fed.  803,  31   C.   C.  S.   39,  45   L.   Ed.  739,  31  S.   Ct.  513. 
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was  it  the  intention  of  congress  that  the  decision  of  the  commission,  if  applied  to, 
could  not  be  reviewed  by  the  courts.  The  provisions  of  §  16  of  the  act,  which 
authorize  the  court  "to  proceed  to  hear  and  determine  the  matter  speedily  as  a 
court  of  equity,  and  without  the  formal  pleadings  and  proceedings  applicable  to 
ordinary  suits  in  equity,  but  in  such  manner  as  to  do  justice  in  the  premises,  and 
to  this  end,  such  court  shall  have  power,  if  it  think  fit,  to  direct  and  prosecute 
in  such  mode  and  by  such  persons  as  it  may  appoint,  all  such  inquiries  as  the 
court  may  think  needful  to  enable  it  to  form  a  just  judgment  in  the  matter  of 
such  petition,"  extend  as  well  to  an  inquiry  or  proceeding  under  the  fourth  sec- 
tion as  to  those  arising  under  the  other  sections  of  the  actJ^  The  provision  au- 
thorizing the  interstate  commerce  commission  in  special  cases,  after  investigation, 
to  exempt  a  carrier  from  the  prohibition  against  charging  a  lower  rate  for  a  long 
than  for  a  short  haul,  is  to  be  construed  in  harmony  "with  the  other  provisions  of 
the  act,  and  as  not  giving  the  commission  an  unlimited  discretion,  but  imposing 
upon  it,  not  merely  the  right,  but  the  duty,  to  grant  such  exemption  whenever,  on 
investigation,  it  shall  find  that  no  violation  of  any  section  of  the  act  would  thereby 
be  involved.    As  so  construed,  the  section  is  constitutional.'^^ 

The  dissimilarity  of  circumstance  and  condition  pointed  out  by  the  stat- 
ute, which  relieves  from  the  long  and  short  haul  clause,  arises  from  the  command 
of  the  statute,  and  not  from  the  assent  of  the  commission ;  the  law,  and  not  the 
discretion  of  the  commission,  determining  the  rights  of  the  parties.  It  follows 
that  the  construction  afifixed  by  the  commission  to  the  statute  upon  which  its 
entire  action  was  predicated  was  wrong.'''^ 

Where  There  Is  Competition. — Where,  in  consequence  of  competitive  con- 
ditions existing  at  a  particular  point,  the  dissimilarity  of  circumstance  provided 
in  the  fourth  section  of  the  act  arises,  it  may  justify  a  carrier  on  his  own  motion 
in  charging  a  lesser  rate  for  a  longer  haul  to  the  competitive  point  than  is  asked 
for  the  shorter  haul  to  the  non-competitive  point,  although  in  so  doing  a  prefer- 
ence in  favor  of  the  competitive  point  arises  or  a  discrimination  against  the  non- 
tompetitive  point  is  produced.  A  preference  or  discrimination  so  arising  or  pro- 
duced is  not  an  undue  preference  or  unjust  discrimination  prohibited  by  the  third 
section. '^^ 

Revision  by  Commission. — But  it  does  not  mean  that  the  action  of  the  car- 
riers, in  fixing  and  adjusting  the  rates,  where  dissimilar  circumstances  and  condi- 
tions are  shown,  is  not  subject  to  revision  by  the  commission  and  the  courts,  when 
It  is  charged  that  such  action  has  resulted  in  rates  unjust  or  unreasonable,  or  in 
unjust  discriminations  and  preferences.'^'^  A  railroad  company  being  subject, 
under  the  facts  found,  to  the  provisions  of  the  act  to  regulate  commerce,  in  respect 
to  its  interstate  freight,  it  follows  that  it  was  within  the  jurisdiction  of  the  com- 
mission to  consider  whether  the  said  company,  in  charging  a  higher  rate  for  a 

73.  Interstate  Commerce  Comra.  v.  21  S.  Ct.  516,  holding  that  a  contrary- 
Alabama  Mid.  R.  Co.,  168  U.  S.  144,  42  rule  is  not  sustained  by  the  opinions  in 
L.    Ed.   414,   18   S.   Ct.   45.  Interstate   Commerce   Comm.  v.  Alabama 

74.  Atchison,  etc.,  R.  Co.  v.  United  Mid.  R.  Co.,  168  U.  S.  144,  43  L.  Ed. 
States,    191    Fed.    856.  414,   18   S.   Ct.  45;   Louisville,   etc.,   R.   Co. 

75.  East  Tennessee,  etc.,  R.  Co.  v.  In-  v.  Behlmer,  175  U.  S.  648,  44  L.  Ed.  309, 
terstate  Commerce  Comm.,  181  U.  S.  1,  20  S.  Ct.  209,  followed  in  Interstate  Com- 
45  L  Ed.  719,  21  S.  Ct.  516,  citing  Texas,  merce  Comm.  v.  Clyde  Steamship  Co., 
etc.,  R.  Co.  V.  Interstate  Commerce  181  U.  S.  39,  45  L.  Ed.  729,  21  S.  Ct.  512; 
Comm.  162  U.  S.  197,  40  L.  Ed.  940,  16  Interstate  Commerce  Comm.  v.  Louis- 
S.  Ct.  666;  Interstate  Commerce  Comm.  ville,  etc.,  R.  Co.,  190  U.  S.  273,  47  L. 
V.   Alabama   Mid.    R.    Co.,    168   U.    S.    144,  Ed.    1047,    33    S.    Ct.    687. 

42    L.    Ed.    414,    18    S.    Ct.    45;    Louisville,  77.     Revision     by      commission. — Inter- 

etc      R.    Co.    V.    Behlmer,    175    U.    S.    648,  state  Commerce  Comm.  v.  Alabama  Mid. 

44  L.   Ed.   309,  30  S.   Ct.  309.  R.    Co.,   168   U.    S.   144,   42   L.    Ed.   414,    18' 

76.  Where  there  is  competition. — East  S.  Ct.  45;  Louisville,  etc.,  R.  Co.  v.  Behl- 
Tennessee,  etc.,  R.  Co.  v.  Interstate  Com-  mer,  175  U.  S.  648,  44  L.  Ed.  309,  30  S. 
merce  Comm.,  181  U.  S.  1,  45  L.  Ed.  719,  Ct.  209. 
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shorter  than  for  a  longer  distance  over  the  same  line,  in  the  same  direction,  the 
shorter  being  included  within  the  longer  distance,  was  or  was  not  transporting 
property,  in  transit  between  states,  under  "substantially  similar  circumstances  and 
conditions."  ''^ 

Where  Prohibited  by  Commission. — It  is  not  unlawful  to  charge  more  for 
a  shorter  than  for  a  longer  haul,  when  the  circumstances  and  conditions  are  in 
fact  substantially  dissimilar,  although  the  interstate  commerce  commission  has 
made  an  order  forbidding  such  charges  in  the  particular  case.''-' 

§  4108.  Determining  Right  to  Different  Charge. — Under  the  interstate 
commerce  law  the  power  of  determining  whether  a  railroad  company  is  relieved 
from  the  operation  of  the  long  and  short  haul  clause  lies  solely  with  the  interstate 
commerce  commission ;  and  in  an  action  for  damages  in  a  federal  court  for  a 
violation  of  that  clause,  when  no  authority  from  the  commission  is  shown,  the 
company  can  not  claim  that  it  was  justified  in  so  doiiig  by  reason  of  the  existence 
of  a  secret  cut  rate  among  competing  roads,  whereby  a  large  part  of  the  traffic 
naturally  tiibutary  to  it  was  diverted.*" 

§  4109.  Establishing  Zones. — The  authority  of  the  interstate  commerce 
commission  on  an  application  by  carriers  for  relief  from  the  long  and  short  haul 
clause  of  that  section,  extends  to  establishing  by  percentages  the  relation  to  be 
maintained  between  the  lower  rate  for  longer  hauls  and  the  higher  rate  to  inter- 
mediate points,  and  to  adopting  zones  of  influence  for  the  purposes  of  establishing 
percentages  which,  as  to  such  zones,  vary  on  the  basis  of  the  influence  of  the 
competition  in  such  areas.®^ 

§  4110.  Remedies. — Where  the  circumstances  and  conditions  are  similar,  or 
substantially  similar,  and  the  result  to  the  carrier  is  injurious,  relief  can  be  had 
only  through  the  commission. ^^ 

Damages. — As  the  right  of  action  given  by  the  law  is  one  for  damages,  as  for 
a  tort,  any  railroad  company  which  makes  the  overcharge  is  liable  for  the  full 
amount  of  the  damages,  notwithstanding  that  it  has  shared  the  illegal  freight  with 
another  road  under  a  joint  tariff  agreement. ^^  In  an  action  by  a  shipper  against 
a  railroad  company  for  charging  a  greater  compensation  for  a  shorter  than  for  a 
longer  haul,  in  violation  of  the  interstate  commerce  law,  the  measure  of  damages  is 
the  excess  in  the  rate  charged  for  the  shorter  haul  over  that  for  the  longer  haul.** 
It  is  the  province  of  the  jury,  under  the  act,  to  determine  whether  interest  shall 
be  allowed  on  the  amount  of  the  overcharge  which  they  have  found. *° 

Enjoining  Order  of  Commission. — The  jurisdiction  given  to  the  commerce 
court  of  suits  to  enjoin  orders  of  the  interstate  commerce  commission,  is  not  de- 
feated so  far  as  an  order  on  application  by  carriers  for  relief  against  the  long  and 
short  haul  clause  of  that  act  is  concerned,  on  the  theory  that  the  consequence 
v/ould  be  to  enjoin  a  criminal  prosecution.** 

78.  Cincinnati,  etc.,  R.  Co.  v.  Interstate  34  S.  Ct.  986;  United  States  v.  Union  Pac. 
Commerce    Comm.,    163   U.   S.    184,   40   L.       R.  Co.,  234  U.  S.  495,  34  S.  Ct.  995. 

Ed.    935,    16    S.    Ct.    700,    4    Am.    &    Eng.  82.     Remedies.— Missouri    Pac.    R.     Co. 

R.    Cas.,    N.    S.,   223.  V.    Texas,    etc.,    R.    Co.,    31    Fed.    862. 

79.  Where  prohibited  by  commission.  83.  Damages. — Osborne  v.  Chicago, 
— Interstate    Commerce     Comm.    v.    Ala-  etc.,    R.    Co.,   48    Fed.   49. 

bama   Mid.    R.    Co.,    168   U.   S.    144,   42   L.  84.     Osborne    v.    Chicago,    etc.,    R.    Co., 

Ed.  414,  18  S.  Ct.  45,  followed  in  Brewer  48   Fed.  49. 

V.    Central,    etc.,    R.    Co.,    84    Fed.    258.  85.     Osborne    v.    Chicago,    etc.,    R.    Co., 

80.  Determining     right     to     different  48    Fed.   49. 

charge. — Osborne  zi.  Chicago,  etc.,  R.  Co.,  86.     Enjoining   order   of    commission. 

48    Fed.   49.      See   ante,    "Similar    Circum-  United    States    v.    Atchison,    etc.,    R.    Co., 

stances    and    Conditions,"    §    4098.  234  U.  S.  476,  34  S.  Ct.  986;  United  State's 

81.  Establishing  zones. — United  States  v.  Union  Pac.  R.  Co.,  234  U  S  495  34 
V.    Atchison,    etc.,    R.    Co.,   234   U.    S.   476,  S.   Ct.  995. 
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§  4111.  Pooling  Freights. — The  fifth  section  of  the  Interstate  Commerce 
Act  provides  that  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  pro- 
visions of  the  act  to  enter  into  any  contract,  agreement,  or  combination  with  any 
•other  common  carrier  or  carriers  for  the  pooling  of  freights  of  diflferent  and  com- 
peting railroads,  or  to  divide  between  them  the  aggregate  or  net  proceeds  of  the 
earnings  of  such  railroads,  or  any  portion  thereof ;  and  in  any  case  of  an  agree- 
ment for  the  pooling  of  freights  as  aforesaid  each  day  of  its  continuance  is  deemed 
a  separate  offense.*^  Either  a  distribution  of  property  offered  for  transportation 
among  different  and  competing  railroads  in  proportions  and  on  percentages 
previously  agreed  upon,  or  a  money  pool,  whereby  the  aggregate  or  net  pro- 
ceeds of  certain  different  and  competing  railroads  are  divided  among  them,  is 
prohibited.*^ 

Any  arrangement,  oral  or  otherwise,  or  combination,  which  has  for  its 
purpose  and  eventuates  in  the  pooling  of  freights  of  different  and  competing 
railroads,  is  within  the  prohibition  of  the  interstate  commerce  act.*^ 

Percentage  of  Rates. — Where  the  initial  carrier  which  had  established  a 
rule  by  which  it  reserved  the  right  to  route  freight  to  destination  beyond  its  own 
line,  made  arrangements  with  the  connecting  carriers  to  give  them  a  certain  per- 
centage of  its  through  tariff  rates,  in  order  to  break  up  rebating  by  such  con- 
necting carriers,  held,  that  this  agreement  was  valid,  and  was  not  a  violation  of 
1he  provision  against  the  pooling  of  freights. ^o 

Main  and  Branch  Lines. — The  section  of  the  Interstate  Commerce  Act  pro- 
hibiting railroad  companies  from  entering  into  agreements  for  pooling  freights 
or  dividing  their  earnings,  does  not  invalidate  a  contract  between  two  railroad 
companies,  whose  lines  of  road  are  parallel,  by  which  certain  territory  is  pre- 
served to  each,  within  which  it  shall  prosecute  the  work  of  extending  its  branch 
lines,  though  it  may  prevent  certain  pooling  provisions  therein  from  being  op- 
erative.^^ 

Proportionate  Share  of  Rate. — A  combination  of  railroad  companies  into 
joint  traffic  associations,  under  articles  of  agreement  by  which  each  road  car- 
ries the  freight  it  may  get,  over  its  own  line,  at  its  own  rates,  and  has  the  earn- 
ings to  itself,  though  providing  proportional  rates,  or  proportional  division  of 
traffic,  is  not  a  pooling  or  traffic  on  freights,  or  division  of  net  proceeds  of  earn- 
ings, within  the  prohibitions  of  the  interstate  commerce  law,  nor  of  the  act 
against  unlawful  restraints  and  monopolies. ^2 

Under  Anti-Trust  Law. — This  provision  does  not  authorize  or  prohibit  an 
agreement  between  competing  railroads  relating  to  traffic  rates  for  the  trans- 
portation of  articles  of  commerce  between  the  states,  such  as  the  anti-trust  law 
■seeks  to  prevent.*^ 

Agreement  as  to  Routing  Goods. — The  pooling  of  freights  of  competing 
railroads,  is  not  accomplished  by  the  adoption  by  common  carriers,  as  part  of 

87.  Pooling  freights. — Interstate  Com-  act,  even  where  the  initial  carrier  prom- 
■merce  Comm.  v.  Brimson,  154  U.  S.  447,  ises  fair  treatment  to  the  connecting 
38  Iv.  Ed.  1047,  13  S.  Ct.  1125;  United  roads,  and  carriers  out  such  promises." 
States  V.  Trans-Missouri  Freight  Ass'n,  Southern  Pac.  Co.  v.  Interstate  Com- 
166  U.  S.  290,  41  L.  Ed.  1007,  17  S.  Ct.  merce  Comm.,  200  U.  S.  536,  50  L.  Ed. 
540;  Interstate  Commerce  Comm.  v.  Cin-  585,   26  S.   Ct.  330. 

cinnati,  etc.,  R.  Co.,  167  U.  S.  479,  42  L.  91.      Main    and    branch    lines. — Ives    v. 

Ed.  343,  17  S.  Ct.  896;  Savannah,  etc.,  R.  Smith,   55  Hun  606,   8   N.  Y.  S.  46,  28   N. 

Co.    V.    Florida    Fruit    Exch.,    167    U.    S.  Y.    St.    Rep.    917. 

512,  42  E.  Ed.  257,  17  S.  Ct.  998.  98.       Proportionate    share     of     rate. — 

88.  In  re  Pooling  Freights,  115  Fed.  Decree  76  Fed.  895,  affirmed  in  United 
588.  States  v.  Joint  Traffic  Ass'n,  32   C.  C.  .A. 

89.  In   re    Pooling   Freights,    115    Fed.       491,  89  Fed.  1030. 

388.  93.     Under      anti-trust  law.  —  United 

90.  Percentage  of  rates. — "No  case  is  States  v.  Trans-Missouri  Freight  Ass'n, 
made  out  of  the  violation  of  the  pool-  166  U.  S.  390,  41  L.  Ed.  1007,  17  S.  Ct. 
ing  provision  in   the   fifth   section   of  the  540. 
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an  agreement  for  a  through  rate  from  California  to  the  East  for  oranges 
and  other  citrus  fruits,  of  a  rule  under  which  the  right  of  routing  beyond  its 
own  terminal  is  reserved  to  the  initial  carrier  as  the  condition  of  guarantying 
the  through  rates  to  the  shipper,  even  though  the  initial  carrier  promises  fair 
treatment  to  the  connecting  lines,  and  carries  out  such  promise,  where  such  rule 
has  served,  as  was  intended,  to  break  up  rebating  by  the  connecting  lines,  and, 
in  its  practical  operation,  the  actual  routing  is  generally  conceded  to  the  shipper, 
and  his  requests  to  divert  shipments  en  route  are  usually  allowed."' 

Agreement  to  Prevent  Rebating. — A  rule  in  practice  adopted  and  put  in 
force  by  an  agreement  between  competing  railroads  and  their  connecting  lines, 
by  which  a  through  rate  on  a  certain  class  of  traffic  is  conditioned  on  a  reserva- 
tion to  the  initial  carrier  of  absolute  and  unqualified  power  to  route  shipments 
beyond  its  own  line,  for  the  purpose  of  enabling  such  initial  carrier  to  control 
and  maintain  the  rate,  the  purpose  of  which  is  to  prevent  rebating,  does  not 
constitute  a  tonnage  pool.'''' 

Remedies. — The  enforcement  of  an  order  of  the  interstate  commerce  com- 
inission  directing  common  carriers  to  desist  from'  maintaining  or  enforcing  a 
rule  adopted  by  them  may  be  decreed  by  a  federal  circuit  court  if  it  finds  such 
rule  is,  for  any  reason,  in  violation  of  the  act,  although  such  reason  may  not 
have  been  the  one  relied  upon  by  the  commission  itself  to  invalidate  the  rule.®* 

§  4112.  Mileage  Tickets. — The  Interstate  Commerce  Act  was  not  de- 
signed to  prevent  competition  between  different  carriers,  or  to  interfere  with  the 
■customary  arrangements  made  by  railway  companies  for  reduced  fares  in  con- 
sideration of  increased  mileage,  where  such  reduction  does  not  operate  as  an  un- 
just discrimination  against  other  persons  traveling  on  the  same  road."''' 

§  4113.  Party-Rate  Tickets. — The  issuance  of  party-rate  tickets,  each 
good  for  a  party  of  ten  or  more  persons,  at  the  rate  of  two  cents  per  mile,  while 
■single  passengers  are  charged  three  cents,  is  neither  an  unjust  discrimination 
nor  an  undue  or  unreasonable  preference  or  advantage,  within  the  meaning  of 
the  Interstate  Commerce  Act  when  such  tickets  are  offered  to  the  public  gen- 
erally.®* There  is  no  merit  in  the  suggestion  that  such  tickets  may  be  used  by 
ticket  brokers  as  a  means  of  evading  the  law,  since,  being  for  ten  or  more  per- 
sons, they  would  hardly  be  available  for  that  purpose,  and,  if  issued  for  so 
small  a  number  of  persons  as  to  become  available,  the  courts  would  have  au- 
thority to  apply  the  proper  remedy.®®  Where  a  railroad  company  is  charged 
with  violating  the  interstate  commerce  act,  by  the  issuance  of  "party-rate  tickets" 
at  less  than  the  rates  charged  single  passengers,  the  burden  of  proving  that 
such  lower  charge  constitutes  an  undue  preference  is  upon  the  person  making 
ihe  charge.  1 

Although  not  identical  with  mileage,  excursion  or  commutation  tick- 
ets, under  the  act,  the  principle  is  the  same  as  that  applicable  to  commutation 

94.  Agreement  as  to  routing  goods. —  98.  Party-rate  tickets. — Interstate  Corn- 
Decree,  Interstate  Commerce  Comm.  v.  merce  Comm.  v.  Baltimore,  etc.,  R.  Co., 
Southern  Pac.  Co.,  133  Fed.  829,  reversed  145  U.  S.  263,  36  L.  Ed.  699,  13  S.  Ct. 
in  26  S.  Ct.  330,  200  U.  S.  536,  50  h.  Ed.  844;  Interstate  Commerce  Comm.  v.  Ala- 
585.  bama   Mid.   R.   Co.,   168   U.    S.   144,   42   L. 

95.  Agreement  to  prevent  rebating. —  Ed.  414,  18  S.  Ct.  45;  Texas,  etc.,  R.  Co. 
Southern  Pac.  Co.  v.  Interstate  Commerce  v.  Interstate  Commerce  Comm.,  162  U. 
Comm.,  200  U.  S.  536,  50  L.  Ed.  585,  26  S.  197,  40  L.  Ed.  940,  16  S.  Ct.  666;  Inter- 
S.  Ct.  330.  state  Commerce  Comm.  v.  Baltimore,  etc., 

9G.  Remedies. — Decree,  Interstate  Com-  R.  Co.,  43  Fed.  37. 

merce   Comm.   v.  Southern   Pac.   Co.,   132  99.  Interstate  Commerce  Comm.  v.  Bal- 

Fed.    829,   reversed   26   S.    Ct.   330,   200   U.  timore,   etc.,   R.   Co.,   145  U.  S.  263,  36  1,. 

S.   536,   50  L-   Ed.   585.  Ed.     699,     12     S.     Ct.     844,    affirming     43 

97.    Mileage    tickets. — Interstate     Com-  Fed.  37. 

merce   Comm.   v.  Baltimore,   etc.,   R.    Co.,  1.  Interstate  Commerce  Comm.  v.  Bal- 

145  U.  S.  263,  12  S.  Ct.  844,  36  L.  Ed.  699,  timore,  etc.,  R;  Co.,  43  Fed.  37. 
affirming   43   Fed.   37. 
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tickets. 2  The  difference  between  commutation  and  party-rate  tickets  is  that 
commutation  tickets  are  issued  to  induce  people  to  travel  more  frequently,  and 
party-rate  tickets  are  issued  to  induce  more  people  to  travel.  This  is,  however, 
no  difference  in  principle  between  them,  the  object  in  both  cases  being  to  in- 
crease travel  without  unjust  discrimination,  and  to  secure  patronage  that  would 
not  otherwise  be  secured.^ 

Where  Not  Sold  to  General  Public. — If  a  case  were  presented  where  a 
railroad  refused  an  application  for  a  party-rate  ticket  upon  the  ground  that  it 
was  not  intended  for  the  use  of  the  general  public,  but  solely  for  theatrical 
troupes,  there  would  be  much  greater  reason  for  holding  that  the  latter  were 
favored  with  an  undue  preference  or  advantage.* 

United  States  Soldiers. — The  government  of  the  United  States,  in  buying 
transportation  on  a  railroad  for  its  soldiers,  in  lots  of  ten  or  more,  is  not  en- 
titled to  the  benefit  of  a  reduced  party  rate  given  by  the  railroad  company's 
schedule  to  "theatrical,  operatic,  or  concert  companies,  hunting  and  fishing  par- 
ties, glee  clubs,  brass  or  string  bands,  boat,  baseball,  polo,  or  tennis  clubs,  foot- 
ball teams,  and  other  parties  of  like  character."  Nor  does  the  refusal  to  give  it 
the  same  rates  constitute  an  unjust  discrimination  against  it,  or  subject  it  to 
undue  prejudice  or  disadvantage,  in  violation  of  the  Interstate  Commerce  Act, 
where  it  is  shown  that  the  purpose  and  effect  of  the  party  rate  given  by  the 
schedule  is  to  increase  the  company's  business,  and  that  tickets  sold  thereunder 
are  closely  limited  in  time,  and  are  paid  for  in  cash  in  advance,  while  those  fur- 
nished on  a  requisition,  and  are  only  paid  for  after  indefinite  delay  in  the  audit- 
ing and  allowance  of  the  claims  by  the  war  and  treasury  departments.  In  such 
case  the  conditions  and  circumstances  under  which  the  service  is  rendered  are 
essentially  different,  and  justify  the  making  of  different  rates." 

§  4114.  Excursion  Tickets. — The  express  recognition  in  the  act  to  regu- 
late commerce  of  the  power  of  carriers  engaged  in  interstate  commerce  to  is- 
sue nontransferable  reduced-rate  excursion  tickets,  when  considered  with  the 
restriction  embodied  in  the  act  concerning  equality  of  rates,  and  with  the  pro- 
hibition .against  preferences,  must  be  regarded  as  charging  the  carrier  with  the 
duty  of  exercising  due  diligence  to  prevent  the  use  of  such  tickets  by  other  than 
the  original  purchasers,  and  hence  causes  the  nontransferable  clause  to  be  opera- 
tive and  effective  against  anyone  who  wrongfully  attempts  to  use  such  tickets.^ 

§  41  If).  Terminal  Charges. — The  action  of  railroads  entering  Chicago  in 
dividing  their  charges  on  live  stock  shipped  to  that  city,  which  previously  in- 
cluded delivery  of  the  stock  at  the  stockyards,  so  as  to  make  a  separate  rate  for 
the  haul  to  points  on  their  lines  and  a  terminal  charge  covering  its  transfer  from 

2.  But,  assuming  the  weight  of  evidence  words,    this    section    is    rather    illustrative 

in    this    case    to    be    that    the    party-rate  than     exclusive.        Interstate      Commerce 

ticket   is    not   a   "commutation   ticket,"   as  Comm.  v.   Baltimore,  etc.,   R.   Co.,   145  U. 

that   word   was    commonly   understood   at  S.   263,   36   L.    Ed.   699,    12   S.   Ct.   844. 
the    time    of   the   passage    of   the   act,    but  3,  Interstate  Commerce  Comm.  v.  Balti- 

is    a   distinct   class   by   itself,    it    does   not  more,    etc.,    R.   Co.,    145   U.   S.   263,    36   L. 

necessarily    follow    that    such    tickets    are  p_(j.  699,  12  S.  Ct.  844. 
unlawful       The    unlawfulness    defined    by  ^    Where  not  sold  to  general  public— 

§  2  and  §  3  consists  either  m  an     unjust  interstate  Commerce  Comm.  v.  Baltimore, 

discrimination      or    an      undue    or    unrea-  ^^^^  ^    q^^  ^45  U    g    353^  gg  ^    gj    ggg^ 

sonable  preference  or  advantage,     and  the  ^^  g    ^j.    g^^ 

object   of   §   22   was   to   settle   beyond    all  ^    '      . '   ,     '   ^  ...  ^t   -^  j  c.  ,. 

doubt  that  the  discrimination  in  favor   of  5- United  States  soldiers -United  States 

certain  persons  therein  named  should  not  ^^   ^^'J^°'^'"'-   ^-   '^°-'   ^^   ^-   ^-  ^-  *®^- 

be    deemed    unjust.      It    does    not    follow,  '^'^'^  '^^°-  "°°- 

however,    that    there    may    not    be    other  6.      Excursion     tickets.— Bitterman     v. 

classes   of  persons  in  whose  favor  a   dis-  Louisville,   etc.,   R.   Co.,  207  U.   S.  205,   53 

crimination    may    be    made    without    such  L.  Ed.  171,   28   S.   Ct.  91,   12  Am.   &  Eng. 

discrimination     being    unjust.      In      other  Ann.   Cas.   693. 
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their  own  tracks  to  the  stockyards,  is  not  only  legal,  but  desirable,  as  relieving 
shippers  whose  stock  does  not  go  to  the  yards   from  payment  of  the  teraiinal 
charges;  hence,  where  the  terminal  rate  is  just  and  reasonable  in  itself,  it  is 
not  unlawful^     A  terminal  charge  for  delivering  car  loads  of  live  stock  to  the 
Union    Stockyards   in    Chicago,   a   point   beyond   the   carrier's   line,    if   in   itself 
just  and  reasonable,  and  separately  stated  in  the  tariff  schedules,  as  required  by 
the  act  can  not  be  condemned  or  the  carrier  required  to  reduce  it,  on  the  ground 
that  it,  taken  with  prior  charges  for  transportation  over  the  lines  of  the  car- 
rier, or  of  connecting  carriers,  makes  the  total  charge  to  the  shipper  unreasona- 
ble.®    A  terminal  charge   for   delivering  carloads   of  live   stock  to  union  stock 
yards  in  a  city,  at  a  point  beyond  the  carrier's  line,  if  in  itself  just  and  rea- 
sonable,  and  separately  stated  in  the  tariff  schedules,  as   required  by  the  act, 
can  not  be  condemned  or  the  carrier  required  to  reduce  it,  on  the  ground  that  it, 
taken  with  prior  charges  or  transportation  over  the  lines  of  the  carrier,  or  of 
connecting  carriers,  makes  a   total   charge  to   the   shipper  unreasonable.     That 
which  must  be  corrected  and  condemned  is  not  the  just  and  reasonable  termi- 
nal charge,  but  those  prior  charges  which  must  of  themselves  be  unreasonable 
in  order  to  make  the  aggregate  of  the  charge  from  the  point  of  shipment  to 
that  of  delivery  unreasonable  and  unjust.     In  order  to  avail  itself  of  the  benefit 
of  this  rule,  the  carrier  must  separately  state  its  terminal  or  other  special  charge 
complained  of ;  for,  if  many  matters  are  lumped  in  a  single  charge,  it  is  impos- 
sible  for  either   shipper  or  commission   to   determine  how   much   of   the   lump 
charge  is  for  the  terminal  or  special  services. ^     It  has  been  held  that  although 
a  terminal  charge  by  carriers  of  live  stock  of  two  dollars  per  car,  abstractly  con- 
sidered,  would  be   just   and   reasonable   in  view   of   the  trackage   charge  made 
against  the  carriers  by  a  stockyards  company  to  which  it  delivered  live  stock, 
yet,  because  it  was  a  mere  addition  to  the  sum  of  the  terminal  charge  embraced 
m  the  prior  through  rate,  such  terminal  charge  in  addition  to  the  compensation 
included  in  the  through  rate  was  an  unreasonable  and  unjust  charge  therefor  in 
itself,  but  because,  prior  to  the  order  of  the  commission  so  adjudging,  the  rates 
on  live  stock  from  points  embraced  in  the  territory  covered  by  this  complaint 
to   all  western   markets   including   Chicago,  had  been   reduced  by   from  ten   to 
fifteen  dollars  per  car,   considering  the  through   rate  as   so   reduced,   it  is  not 
unreasonable, 10  and  the  carrier  has  the  right  to  separate  the  carriage  and  termi- 

7.  Terminal  charges. — Interstate  Com-  than  the  cost  of  service,  and  was  there- 
merce  Comm.  v.  Chicago,  etc.,  R.  Co.,  98  fore  intrinsically  just  and  reasonable,  and 
Fed.   173.  could  only  be  treated  as  unjust  and  unrea- 

8.  June  29,  1906,  c.  3591,  §  2,  34  Stat.  sonable  by  considering  "the  circumstances 
586  (U.  S.  Comp.  St.  Supp.  1907,  p.  895).  of  the  case;"  that  is,  the  through  rate  and 
Decree,  Stickney  v.  Interstate  Commerce  the  fact  that  a  terminal  charge  was  in- 
Comm.,  164  Fed.  638,  aifirmed  in  30  S.  Ct.  eluded  in  it,  which,  when  added  to  the 
'66,  215  U.  S.  98,  54  L.  Ed.  112.  '.wo    dollar    charge,    caused    the    terminal 

9.  Interstate  Commerce  Comm.  v.  charge  as  a  whole  to  be  unreasonable. 
Stickney,  215  U.  S.  98,  54  L.  Ed.  113,  30  Having  therefore  decided  that  the  $2  ter- 
S.    Ct.   66.  minal    charge    could    only   be    held    to    be 

10.  The  rate  which  was  unjust  and  un-  unjust  and  unreasonable  by  combining  it 
reasonable  solely  because  of  the  $1  ex^  with  the  charge  embraced  in  the  through 
cess  did  not  continue  to  be  unjust  and  rate,  necessarily  the  through  rate  was  en- 
unreasonable  after  this  rate  had  been  re-  titled  to  be  taken  into  consideration  if  the 
duced  by  from  ten  to  fifteen  dollars.  This  previous  conclusions  of  the  commission 
was  based,  not  upon  a  finding  of  fact —  were  well  founded.  Interstate  Commerce 
as,  of  course,  it  could  not  have  been  so  Comm.  v.  Chicago,  etc.,  R.  Co.,  186  U. 
based — but  rested  alone  on  the  ruling  by  S.  320,  46  L.  Ed.  1182,  22  S.  Ct.  824. 

the  commission  that  it  could  not  consider  "The  through  rate  existing  prior  to 
the  reduction  in  the  through  rate,  but  June  the  1st,  1894,  certainly  in  the  ab- 
must  confine  its  attention  to  the  $2  ter-  sence  of  proof  to  the  contrary,  must  be 
minal  rate,  since  that  alone  was  the  sub-  presumed  to  have  provided  in  and  of  it- 
ject  matter  of  the  complaint.  But  the  self  compensation  for  the  services  ren- 
commission,  in  considering  the  terminal  dered  in  making  delivery  at  the  stock- 
rate,  and  expressly  found  that  it'  was  less  yards."     Interstate    Commerce    Comm.   v. 
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nal  charges. 11 

Reasonableness  Determined  by  Circumstances  of  Each  Case. — Where 
railroad  companies  engaged  in  the  transportation  of  Hve  stock  from  points  in 
other  states  to  the  union  stockyards  in  Chicago  have  fixed  a  terminal  charge  for 
the  moving  of  each  car  from  the  end  of  their  own  tracks  in  Chicago  to  the  stock- 
yards, stating  the  through  rate  to  the  end  of  their  tracks  and  the  terminal  charge 
separately  in  their  schedules,  as  required  by  the  Interstate  Commerce  Act,  the 
legality  of  each  charge  must  be  determined  by  itself,  without  regard  to  the 
other;  and  where  the  terminal  charge,  considered  by  itself,  is  reasonable  for  the 
service  rendered,  the  interstate  commerce  commission  is  without  power  to  re- 
duce it  on  the  ground  that,  when  added  to  the  through  rate,  the  total  charge 
from  the  point  of  shipment  to  the  stockyards  is  excessive. ^^ 

§  4116.  Industrial  Track  Service. — Transportation  of  cars  and  freight 
intended  for  interstate  commerce  to  and  from*  industrial  plants  located  from, 
one-fifth  of  a  mile  to  seven  miles  from  the  main  track  of  the  carrier  is  not 
the  same  service  which  the  carrier  performs  when  it  delivers  freight  at  its  de- 
pot or  team  tracks,  the  carrier  being  bound  to  perform  such  industrial  track 
service,  in  the  absence  of  statute,  only  under  an  arrangement  with  the  owner 
of  the  industrial  plant,  for  which  it  may  charge  a  reasonable  compensation. i* 
Where  the  work  of  a  common  carrier  as  to  a  proprietary  company  is  merely  a. 
plant  facility,  and  the  services  rendered  to  such  company  are  merely  plant  or  in- 
dustrial services  as  distinguished  from  transportation  services,  it  is  within  the 
powers  of  the  interstate  commerce  commission  to  prohibit  an  allowance  for 
such  services  in  a  joint  tariff  schedule. i* 

As  Substitute  for  Receiving  and  Delivery  Service. — Delivery  and  re- 
ceipt on  industrial  spur  tracks  within  switching  limits  of  car  load  freight  in 
interstate  commerce  is  not  an  added  service,  for  which  the  carrier  can  make 
an  additional  charge  to  the  line-haul  rate  to  or  from  such  city,  where  that  rate- 
embraces  a  receiving  and  delivery  service  at  team  tracks  or  at  freight  sheds 
within  such  limits,  for  which  the  spur-track  service  is  a  substituted^ 

§  4117.  Demurrage  Charges. — Since  carriers  engaged  in  interstate  com- 
merce are  entitled  to  impose,  as  a  condition  to  hauling  private  cars,  such  terms 
as  have  a  reasonable  relation  to  the  transportation  service  in  which  they  are- 
employed,  and  may  adopt  such  rules  as  will  tend  to  provide  a  reasonably  de- 
pendable supply  of  equipment  and  prevent  the  withdrawal  of  such  cars  at  will, 
to  serve  the  private  purposes  of  the  owners  and  as  will  keep  them  in  active  and 
steady  use,  a  rule  imposing  a  reasonable  demurrage  charge  on  such  cars  while 
standing  on  private  tracks  and  while  returned  unloaded  until  the  lading  is  re- 
moved and  the  cars  released,  is  reasonable  and  not  violative  of  the  owner's 
rights.  1® 

Chicago,  etc.,  R.  Co.,  186  U.  S.  320,  46  L.  terstate  Commerce  Comm.,  164  Fed.  638. 
Ed.  1182,  22  S.  Ct.  824.  See,  also,  Coving-  13.  Industrial  track  service. — Atchison, 
ton  Stockyards  Co.  v.  Keith,  139  U.  S.  etc.,  R.  Co.  v.  Interstate  Commerce- 
128,  35  L.  Ed.  73,  11  S.  Ct.  461.  _  Comm.,  188  Fed.  229;  Southern  Pac.  Co- 
ll. Separation  of  terminal  and  freight  v.  Interstate  Commerce  Comm.,  188  Fed. 
charges. — There    is    no    doubt    as    to    the  241. 

right  of  a  carrier  to  divide  its  rates  and  14.    Louisiana,    etc.,    R.    Co.    v.  United' 

thus  to  make  a  distinct  charge  from  the  States,   209  Fed.  244. 

point  of  shipment  to  Chicago  and  a  sep-  15.  As  substitute  for  receiving  and  de- 
arate  terminal  charge  for  delivery  to  the  livery  service.  —  Interstate  Commerce- 
stock  yards,  a  point  beyond  the  lines  of  Comm.  v.  Atchison,  etc.,  R.  Co.,  234  U. 
the  carrier.  Interstate  Commerce  Comm.  S.  294,  34  S.  Ct.  814;  Interstate  Commerce 
V.  Chicago,  etc.,  R.  Co.,  186  U.  S.  320,  46  Comm.  v.  Southern  Pac.  Co.,  234  U.  S. 
L.    Ed.   1183,   22   S.    Ct.   824.  315,   34    S.    Ct.   820. 

12.   Reasonableness   determined  by   cir-  16.     Demurrage. — Procter,    etc.,    Co.    v^ 

cumstances  of  each  case. — Stickney  v.  In-  United  States,  188  Fed.  221. 
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§  4118.  Charges  for  Reconsignment  of  Goods. — An  additional  charge 
by  a  carrier  of  two  cents  per  hundred-weight  for  the  privilege  of  reconsigning 
hay  at  a  central  point,  originating  in  northwestern  territory  and  shipped  into 
southeastern  territory,  is  excessive,  within  the  Interstate  Commerce  Act  pro- 
hibiting excessive  rates,  and  thereby  produces  an  vmjust  discrimination. ^^ 

§  4119.  Through  Rates. — Under  the  Interstate  Commerce  Act  it  is  held 
that  joint  through  tariff  rates  are  a  question  of  agreement  between  the  compa- 
nies and  under  their  control,  and  that  an  initial  carrier  could  agree  upon  joint 
through  rates  with  one  or  several  connecting  carriers,  or  not,  as  it  chose.  The 
rule  is  that  a  common  carrier  need  not  agree  to  carry  beyond  its  own  road,  and 
could  agree  upon  joint  through  tariff  rates;  but  where  the  carrier  did  take  ad- 
vantages of  these  rights,  it  was  held  that  it  could  make  such  terms  as  it  pleased, 
whether  or  not  it  agreed  to  be  liable  for  default  of  connecting  carrier,  at  least 
so  long  as  they  were  reasonable  and  did  not  otherwise  violate  the  interstate 
commerce  act.^*  A  shipment  of  freight  over  connecting  carriers  which  have  no 
contract  for  joint  through  rates  is  not  within  the  Act  of  March  2,  1889,  au- 
thorizing, but  not  requiring,  connecting  carriers  to  agree  upon  joint  rates,  and 
providing  a  penalty  for  failure  of  a  carrier  to  enforce  such  rates  when  agreed 
on. 18  Where  no  specific  rate  from  point  of  origin  to  destination  of  a  through 
shipment  is  provided,  and  no  specific  manner  of  constructing  the  combination 
rate  for  it  is  prescribed,  the  lowest  combination  of  rates  applicable  over  the  route 
is  the  lawful  rate.^" 

Reasonableness. — The  fact  that  a  through  rate  is  made  up  of  a  through 
rate  to  an  intermediate  point,  with  the  local  rate  between  that  and  the  terminal 
point  added,  does  not  render  it  unreasonable,  where  each  of  the  two  rates  is 
reasonable  in  itself. ^^ 


17.  Charges  for  reconsignment  of 
goods. — Southern  R.  Co.  v.  St.  Louis,  etc., 
Grain   Co.,   153   Fed.  728,   82   C.   C.   A.   614. 

Defendant  railroad  company,  on  ship- 
.  ments  of  hay  to  southeastern  points  from 
East  St.  Louis,  made  a  charge  of  two 
cents  per  100  pounds  above  the  rates 
charged  from  Ohio  river  points  on  all 
hay  which  was  not  unloaded  into  a  ware- 
house at  East  St.  Louis  from  the  cars  in 
which  it  was  there  received,  whether  such 
hay  was  consigned  to  that  point  or  billed 
through  to  points  of  final  destination, 
while  on  all  hay  so  unloaded  into  a  ware- 
house the  additional  charge  was  four 
cents.  Plaintiff  owned  warehouses  in 
East  St.  Louis  from  which  it  loaded  and 
shipped  hay  to  southeastern  points  over 
defendant's  road  and  vvas  required  to  pay 
thereon  the  four-cent  charge.  Held,  on 
the  evidence,  that  an  additional  charge  of 
one  cent  per  100  pounds  for  hay  loaded 
from  warehouses  would  cover  the  differ- 
ence in  the  expense  to  defendant,  and  the 
charge  made  was  to  the  extent  of  the  ex- 
cess above  that  unjust  and  unreasonable, 
and  that  plaintiff  was  entitled  to  recover 
the  amount  of  such  excess  charges  paid. 
St.  Louis,  etc.,  Grain  Co.  v.  Southern  R. 
Co.,  149  Fed.  609,  judgment  affirmed  in 
153    Fed.    738,    83    C.    C.   A.    614. 

18.  Through  rates. — Southern  Pac.  Co. 
^.  Interstate  Commerce  Comm.,  300  U. 
S.  536,  50  L.  Ed.  585,  26  S.  Ct.  330;  In- 
terstate Commerce  Comm.  v.  Cincinnati, 
etc.,  R.  Co.,  167  U.  S.  479,  43  L.  Ed.  343, 
17    S.    Ct.    896,   affirmed    and    followed   in 


Savannah,  etc.,  R.  Co.  v.  Florida  Fruit 
Exch.,  167  U.  S.  513,  43  L.  Ed.  257,  17 
S.  Ct.  998;  Atchison,  etc.,  R.  Co.  v.  Den- 
ver, etc.,  R.  Co.,  110  U.  S.  667,  28  L.  Ed. 
391,  4  S.  Ct.  185;  Louisville,  etc.,  R.  Co. 
V.  West  Coast  Nav.  Stores  Co.,  198  U. 
S.  483,  49  L.  Ed.   1185,  25   S.   Ct.  745. 

It  is  also  undoubted  that  the  common 
carrier  need  not  contract  to  carry  beyond 
its  own  line,  but  may  there  deliver  to  the 
next  succeeding  carrier,  and  thus  end  its 
responsibility,  and  charge  its  local  rate 
for  the  transportation.  If  it  agree  to 
transport  beyond  its  own  line,  it  may  do 
so  by  such  lines  as  it  chooses.  Atchison, 
etc.,  R.  Co.  V.  Denver,  etc.,  R.  Co.,  110- 
U.   S.   667,   28   L.    Ed.   291,   4   S.   Ct.   185. 

This  right  has  not  been  held  to  de- 
pend upon  whether  the  original  carrier 
agreed  to  be  liable  for  the  default  of  the 
connecting  carrier  after  the  goods  are 
delivered  to  such  connecting  carrier.  As 
the  carrier  is  not  bound  to  make  a 
through  contract,  it  can  do  so  upon  such 
terms  as  it  may  agree  upon;  at  least,  so- 
long  as  they  are  reasonable  and  do  not 
otherwise  violate  the  law.  Southern  Pac. 
Co.  V.  Interstate  Commerce  Comm.,  200- 
U.  S.  536,  50  L.  Ed.  585,  36  S.  Ct.  330. 

19.  Gulf,  etc.,  R.  Co.  V.  Nelson,  4  Tex. 
Civ.    App.    345,    33    S.   W.   733. 

80.  Pecos,  etc.,  R.  Co.  v.  Porter  (Tex. 
Civ.   App.),    156    S.    W.    367. 

21.  Reasonableness. — Interstate  Com- 
merce Comm.  V.  Western,  etc.,  R.  Co.^ 
88  Fed.  186. 


§§  4119-4120  CARRIERS.  3730 

Each  Railroad  Considered  Separate.— The  making  of  a  through  rate  on 
interstate  shipments  by  the  joint  action  of  connecting  railroads  is  the  act  of 
each,  and  brings  each  within  the  scope  of  the  Interstate  Commerce  Act,  and 
renders  it  responsible  for  such  rate,  without  regard  to  the  proportion  thereof 
received  for  its  own  service.22  The  fact  that  a  railroad  line  operated  as  a  part 
of  a  large  railway  system,  considered  as  a  separate  road,  fails  to  pay  expenses, 
does  not  justify  the  charging  of  unjust  and  unreasonable  rates  nor  undue  dis- 
crimination in  rates. 2^ 

Joint  Liability. — The  joint  through  rates  established  by  several  carriers 
must  be  construed  as  entireties.  It  follows,  necessarily,  that  each  carrier  who 
is  a  member  of  the  through  line  must  be  regarded  as  severally  as  well  as  jointly 
responsible,  if  the  rate  is  unfair  and  oppressive.  While  this  unfairness  may 
appear  to  be  attributable  to  the  exactions  made  by  one  particular  carrier  only, 
the  other  members,  by  their  assent,  are  joint  participants  in  the  wrong. 2*  Where 
there  are  regularly  published  rates,  in  which  each  of  the  carriers  participate,  and 
their  proportionate  divisions  are  brought  about  by  agreement  between  them- 
selves, this  constitutes  a  common  control,  management,  or  arrangement  for  a 
continuous  carriage  or  shipment,  as  defined  by  §  1,  of  the  act,  and  therefore 
each  of  the  participating  carriers  is  within  the  scope  of  the  act,  and  to  the  ex- 
tent of  its  authority  under  the  control  of  the  interstate  commerce  commission. ^^ 

Shipment  Through  Foreign  Country. — A  contract  for  shipment  of  goods 
from  a  foreign  port  to  an  inland  point  in  the  United  States  for  a  through  rate 
does  not  necessarily  violate  the  interstate  commerce  law,  though  the  proportion 
of  the  through  rate  allowed  for  the  carriage  from  the  port  of  entry  to  the  desti- 
nation is  less  than  the  rate  scheduled  for  freight  originating  at  such  port  and 
carried  to  such  destination. ^^ 

Apportionment  of  Charges. — Where  goods  are  received  in  transit  under  a 
"conventional  division  of  the  charges,"  there  is  an  apportionment  of  the  charges 
by  agreement  of  the  participating  carriers. ^'^ 

§§  4120-4124.  Allowance  for  Service  of  Shipper— §  4120.  In  Gen- 
eral.— The  law  does  not  attempt  to  equalize  fortune,  opportunities,  or  abili- 
ties.^s  The  Interstate  Commerce  Act  contemplates  that  interstate  carriers  may 
use  facilities  owned  by  the  shipper  and  make  compensation  therefor,  and  by  the 
Act  of  June  18,  1910,  it  is  provided  that  if  the  owner  of  property  transported 
under  this  act  directly  or  indirectly  renders  any  service  connected  with  such 
transportation,  or  furnishes  any  instrumentality  used  therein,  the  charge  and 
allowance  therefor  shall  be  no  more  than  is  just  and  reasonable,  and  the  com- 
mission may  after  hearing  on  a  complaint  or  on  its  own  initiative,  determine 
what  is  a  reasonable  charge  as  the  maximum  to  be  paid  by  the  carrier  or  car- 
riers for  the  services  so  rendered  or  for  the  use  of  the  instrumentality  so  fur- 
nished, and  fix  the  same  by  appropriate  order,  which  order  shall  have  the  same 
force  and  efifect  and  be  enforced  in  like  manner  as  the  orders  above  provided 

22.  Each  railroad  considered  separate.  granted  against  each  and  all  of  the  re- 
— Interstate  Commerce  Comm.  v.  Louis-  spondent  companies,  so  that  the  order 
ville,  etc.,   R.   Co.,  118  Fed.  613.  of  the  commission  may  be  enforced."    In- 

23.  Interstate  Commerce  Comm.  v.  terstate  Commerce  Comm.  v.  Louisville, 
Louisville,   etc.,  R.   Co.,  118   Fed.  613.  etc.,  R.  Co.,  118  Fed.  613. 

24.  Joint  liability. — Interstate  Com-  26.  Shipment  through  foreign  country. 
merce  Comm.  v.  Louisville,  etc.,  R.  Co.,  — Southern  Pac.  Co.  v.  Redding,  17  Tex. 
118    Fed.    613,    citing    Louisville,    etc.,    R.  Civ.  App.  440,  43  S.   W.   1061. 

Co.  V.  Behlmer,  175  U.  S.  648,  44  L.  Ed.  27.  Apportionment  of  charges. — Mutual 

309,  20  S.  Ct.  309;   Cincinnati,  etc.,  R.  Co.  Trans.   Co.  v.  United  States,  102  C.  C.  A. 

V.  Interstate  Commerce  Comm.,  162  U.  S.  164,  178  Fed.  664. 

J  84,  40  L.   Ed.   935,  16   S.   Ct.   700,  4  Am.  28.  Allowance  for  service  of  shipper. — 

&   Eng.   R.    Cas.,   N.   S.,   233;   Texas,    etc.,  Interstate    Commerce    Comm.    v.    Diffen- 

R.    Co.   V.    Interstate    Commerce    Comm.,  baugh,   222  U.   S.  42,   56  L.   Ed.   83,   32  S. 

162   U.    S.    197,   40   L.    Ed.   940,    16    S.    Ct.  Ct.  22;  Penn  Refin.   Co.  v.  Western,  etc., 

666.  R.    Co.,   208   U.    S.   208,    52   L.    Ed.   456,   28 

25.  "In  this   case  an   injunction   will   be  S.   Ct.   368. 
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for  under  this  section. ^^  It  thus  appears  that  the  statute,  while  recognizing  that 
the  carrier  may  lawfully  make  compensation  for  services  rendered  or  facilities 
furnished  by  the  shipper,  also  recognizes  that  such  transactions  may  be  made 
the  cloak  for  the  granting  of  reduced  rates,  secret  rebates,  and  other  abuses,  and 
carefully  provides  that  such  charge  and  allowance  therefor  shall  be  no  more 
than  is  just  and  reasonable,  and  gives  the  commission  power  to  determine  what 
is  such  just  and  reasonable  charge.^"  The  compensation  contemplated  by  this 
section  for  the  use  of  facilities  furnished  by  the  shipper  is  not  necessarily  un- 
lawful because  it  works  a  disadvantage  to  other  shippers  of  the  same  com- 
modity who  do  not  own  such  facilities  or  who  can  not  use  them  to  advantage. 
In  short,  the  law  does  not  attempt  to  equalize  fortune,  opportunities  or  abilities. ^'^ 
On  the  other  hand,  the  facility  for  the  use  of  which  compensation  is  made  must 
be  one  which  the  carrier  uses  in  interstate  commerce.  It  is  not  lawful  to  make 
compensation  or  allowance  to  the  shipper  for  facilities  used  merely  for  the  pur- 
pose of  bringing  his  products  from  his  factory  or  mine  out  to  the  carrier's  road 
where  they  may  be  taken  up  and  started  on  their  interstate  journey .^^ 

Discrimination  between  Shippers. — Neither  the  carriers  nor  the  commis- 
fion  can  enforce  an  arbitrary  rule  which  would  authorize  the  payment  of  one 
shipper  for  transportation  service  and  deprive  another  of  compensation  for 
similar  service.  To  receive  the  benefit  of  such  work  by  one  elevator  without 
making  comnensation  therefor  would,  in  effect,  be  the  involuntary  payment  by 
such  elevator  of  a  rebate  to  the  railroad  company,  for  it  would  enable  the  rail- 
road to  receive  more  net  freight  on  its  grain  than  was  received  from  its  com- 
petitor located  on  the  railroad's  tracks.  This  can  not  be  directly  done,  nor  in- 
directly by  means  of  regulation.  A  rule  apparently  fair  on  its  face  and  rea- 
sonable in  its  terms  may,  in  fact,  be  unfair  and  unreasonable  if  it  operates  so 
as  to  give  one  an  advantage  of  which  another,  similarly  situated,  can  not  avail 
himself. ^^ 


29.  Act  June  18,  1910,  ch.  309,  §  12,  36 
Stat,  at  L.  553. 

30.  Penn  Refin.  Co.  v.  Western,  etc.,  R. 
Co.,  208  U.  S.  208,  52  L.  Ed.  456,  28  S. 
Ct.  368;  Chicago,  etc.,  R.  Co.  v.  United 
States,  156  Fed.  558,  84  C.  C.  A.  324,  26 
L.  R.  A.,  N.  S.,  551,  affirmed  .in  212  U. 
S.  563,  53  Iv.  Ed.  653,  29  S.  Ct.  689;  In- 
terstate Commerce  Comm.  v.  Diffenbaugh, 
222  U.  S.  42,  56  L.  Ed.  83,  32  S.  Ct.  22; 
Union  Pac.  R.  Co.  v.  Updike  Grain  Co., 
^22  U.  S.  215,  56  L.  Ed.  171,  33  S.  Ct.  39; 
United  States  v.  Baltimore,  etc.,  R.  Co., 
231    U.    S.    274,    34    S.    Ct.    75. 

31.  Interstate  Commerce  Comm.  v.  Dif- 
fenbaugh, 232  U.  S.  42,  56  L.  Ed.  83,  32 
S.  Ct.  22;  Penn  Refin.  Co.  v.  Western, 
€tc.,  R.  Co.,  208  U.  S.  208,  52  L.  Ed.  456, 
38   S.   Ct.   368. 

Carriers  can  not  be  charged  with  dis- 
criminating against  shippers  of  oil  in  bar- 
rels from  the  Pennsylvania  oil  fields  to 
Perth  Amboy,  New  Jersey,  because  they 
charge  for  the  barrel  package  without 
-making  a  corresponding  charge  upon  ship- 
ments in  tank  cars  owned  by  those  ship- 
pers who  can  afiford  to  build  and  furnish 
them,  the  carriers  having  none  of  their 
■own,  where  the  transportation  by  tank 
■cars  is  more  remunerative  to  the  carriers 
than  the  transportation  by  barrels,  and  the 
barrel  shippers  have  made  no  demand  for 

4  Car— 40 


tank  cars,  and  can  not  use  them  economic- 
ally for  shipments  to  Perth  Amboy  on 
account  of  the  lack  of  facilities  for  un- 
loading at  that  point.  Judgment,  West- 
ern New  York,  etc.,  R.  Co.  v.  Penn  Refin. 
Co.,  137  Fed.  343,  70  C.  C.  A.  33,  affirmed 
in  208  U.  S.  208,  53  L.  Ed.  456,  28  S.  Ct. 
268. 

32.  Private  tracks  built  by  the  owner  of 
a  packing  plant  on  its  own  property,  ex- 
tending from  a  connection  with  the  tracks 
of  a  belt  line  railroad  company  to  and 
around  its  buildings,  and  used  in  loading 
cars  for  shipment,  are  not  a  part  of  the 
railroad  system,  but  plant  facilities,  and 
the  refunding  by  a  railroad  company 
which  made  and  published  a  schedule  of 
through  rates,  including  the  belt  line 
charge,  of  $1  per  car  to  such  packing 
company  on  shipments  made  by  it  and 
paid  for  at  the  schedule  rate,  on  the 
ground  that  it  was  a  payment  for  the  use 
of  such  private  tracks,  constituted  the 
giving  of  a  rebate,  in  violation  of  §  1  of 
Elkins  Act  February  19,  1903,  c.  708,  32 
Stat.  847  [U.  S.  Comp.  St.  Supp.  1907,  p. 
880].  Judgment,  156  Fed.  558,  84  C.  C  A 
324,  36  L.  R.  A.,  N.  S.,  551,  affirmed  in 
Chicago,  etc.,  R.  Co.  v.  United  States, 
213  U.  S.  563,  53  L.  Ed.  653,  39  S.  Ct.  689. 

33.  Discrimination   between   shippers. 

Union  Pac.  R.  Co.  v.  Updike  Grain  Co., 
222  U.  S.  215,  56  L.   Ed.  171,  32   S.   Ct.  39. 
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Where  Allowance  Amounts  to  Rebate. — The  allowance  by  a  railroad  com- 
pany to  certain  coal  companies  shipping  over  its  line  of  a  stated  sum  per  ton 
ostensibly  for  the  use  of  trackage  owned  by  such  companies  and  the  service  of 
their  own  locomotives  in  hauling  cars  thereon  from  the  rate  charged  plaintiff, 
which  was  also  a  shipper  in  the  same  district  under  similar  circumstances,  is 
an  unlawful  discrimination  in  violation  of  interstate  commerce.-^* 

Shipper  Connected  with  Transportation. — As  used  in  the  act  providing 
that  a  shipper  rendering  service  "connected  with"  the  transportation  may  be 
paid  therefor  by  the  carrier,  the  phrase  quoted  is  a  synonym  of  "a  part  of  it;" 
it  does  not  mean  something  in  addition  to  transportation  that  touches  or  is  at- 
tached to  transportation.^^ 

§  4121.  For  Elevation  of  Grain. — The  long-mooted  question  as  to  whether 
elevation  was  such  a  part  of  transportation  as  to  bring  it  within  the  jurisdiction 
of  the  interstate  commerce  commission  was  answered  by  the  Act  of  June  29, 
1906,  in  which  congress  declared  that  the  term  transportation  shall  include  all 
facilities  of  shipment,  irrespective  of  ownership,  and  all  services  in  connection 
with  the  elevation  and  transfer  in  transit  and  handling  of  property  transported. 
Carriers  were  required  to  provide  and  furnish  such  transportation  upon  rea- 
sonable request  therefor.  The  act  recognized  that  the  shipper  himself  might 
own  the  elevator  or  other  facility  included  within  the  definition  of  transporta- 
tion and  provides,  that  if  the  owner  renders  any  sen-ice  connected  with  such 
transportation,  or  furnishes  any  instrumentality  used  therein,  the  charge  and 
allowance  therefor  shall  be  no  more  than  is  just  and  reasonable,  the  commis- 
sion being  authorized  to  determine  what  is  reasonable.  In  pursuance  of  the 
authority  thus  expressly  conferred,  the  interstate  commerce  commission,  fixed 
the  allowance  for  elevating  grain  at  three-fourths  of  a  cent  per  hundred  pounds, 
being  actual  cost,  with  no  allowance  whatever  for  profit. ^^  jj-g  final  order  pro- 
hibiting any  payment  to  the  owner  who  performed  this  transportation  serv- 
jce,^'^  was  reversed,  as  being  beyond  the  jurisdiction  of  the  commission,  because 
congress  had  expressly  permitted  such  payment  to  be  made.^*  An  order  for- 
bidding the  carrier  to  allow  or  pay  to  the  owner  of  an  elevator  any  compensation 
for  elevation  in  transit  of  grain  which  he  ships,  unless  he  refuses  to  clean,  clip, 
mix,  inspect,  or  grade  the  wheat  while  it  is  passing  through  the  elevator,  is 
beyond  the  power  of  the  commission. ^^ 

Where  Allowance  Amounts  to  Discrimination. — The  interstate  commerce 
commission  has  decided  that  the  allowance  or  payment  by  a  railroad  company 
to  an  elevator  company  of  any  compensation  for  the  elevation  and  transfer  in 
tiansit  of  grain  which  it  shipped  and  owned  was  unlawful  where  it  derived,  or 
might  derive,  a  commercial  advantage  from  cleaning,  clipping,  mixing,  grading, 
and  inspecting  the  grain  during  its  elevation,  and  where  there  was  danger  that 
such  a  practice  might  lead  the  parties  to  it  to  violate  the  prohibition  of  rebates 
and   of   unjust   discrimination   embodied   in  the   interstate  commerce   act."*"     A 

34.  Where  allowance  amounts  to  re-  dike  Grain  Co.,  222  U.  S.  315,  56  L.  Ed. 
bate.— Act  Feb.  4,  1887,  c.  104,  §  2,  24  Stat.       171,  32  S.   Ct.   39. 

379  (U.  S.  Comp.  St.  1901,  p.  3155);  Mitch-  Order    of    the    commission    prohibiting 

ell  Coal,  etc.,  Co.  v.  Pennsylvania  R.  Co.,  allowance  or  payment  by  carriers  of  com- 

181  Fed.  403,  dismissed  for  want  of  juris-  pensation  to  owners  and  operators  of  ele- 

diction   183   Fed.  908.  vators  for  elevation  and  transfer  in  transit 

35.  Shipper  connected  with  transporta-  are  beyond  the  delegated  power  of  the 
tion. — New  York,  etc.,  R.  Co.  v.  General  commission.  Peavey  &  Co.  v.  Union  Pac. 
Elect.  Co.,  146  N.  Y.  S.  322,  83  Misc.  Rep.  R.  Co.,  176  Fed.  409. 

529.  39.  Peavey  &  Co.  v.  Union  Pac.  R.  Co., 

36.  Owner  of  elevator. — 12  Inters.  Com.       176   Fed.  409. 

Rep.  (U.  S.),  86.  40.    Where   allowance   amounts   to    dis- 

37.  14  Inters.  Com.  Rep.  (U.  S.),  315.  crimination. — In  re  Allowances  to  Eleva- 

38.  Interstate  Commerce  Comm.  v.  tors  (U.  S.),  12  Interst.  Com.  R.  85,  88; 
Diffenbaugh,  222  U.  S.  42,  56  L.  Ed.  83,  S.  C.  (U.  S.),  14  Interst.  Com.  Com'n  R. 
■i%   S.    Ct.   22;   Union   Pac.   R.    Co.   v.   Up-       315,  316. 
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contract  by  which  an  interstate  railroad  company  agreed  to  pay  an  elevator 
company  a  certain  amount  a  car  for  grain  originating  on  its  line  and  passing 
through  the  elevator,  not  allowed  to  all  elevators,  nor  covered  by  a  filed  and  pub- 
lished rate  schedule,  is  void.*^ 

Where  Grain  Weighed,  etc. — A  carrier  can  not  refuse  the  allowance  for 
elevator  service  on  through  grain  in  car  loads  at  terminal  points  to  elevator 
owners  who,  through  ownership  of  the  grain,  derive  an  incidental  advantage  by 
i:sing  the  opportunity  afforded  during  the  process  of  elevation  to  weigh,  store, 
inspect,  clean,  mix,  or  otherwise  treat  the  grain,  in  view  of  the  provisions  of  Act 
June  29,  1906,  recognizing  that  services  in  transportation,  rendered  by  an  owner 
of  the  property  transported,  are  to  be  paid  for  by  the  carrier.*^  The  interstate 
commerce  commission  can  not  make  the  allowance  by  a  carrier  to  the  owner  of 
on  elevator  of  the  cost  of  the  elevation  in  transit  of  grain  in  which  he  has  an 
interest,  conditional  upon  his  failure  to  use  the  opportunity  afforded  during  the 
process  of  elevation  to  treat,  weigh,  inspect,  or  mix  the  grain,  since  such  al- 
lowance can  not  be  deemed  an  undue  preference  or  discrimination.**^ 

Where  Car  Detained. — A  carrier  may  make  its  allowance  for  elevator  serv- 
ice on  through  grain  in  carloads  at  terminal  points  at  elevators  located  on  the 
lines  of  other  carriers,  as  well  as  those  located  along  its  own  tracks,  conditional 
upon  the  return  of  the  empty  car  to  the  carrier  within  forty-eight  hours  after 
delivery  to  the  elevator,  where  such  car  can  be  unloaded  and  returned  in  a  much 
shorter  time.**  But  a  carrier  can  not  enforce  a  rule  making  its  allowance  for 
elevator  service  on  through  grain  in  carloads  at  terminal  points  conditional  upon 
the  return  of  the  empty  car  to  the  carrier  within  forty-eight  hours  after  de- 
livery to  the  elevator,  so  as  to  defeat  the  right  to  compensation  for  elevator 
service  rendered  at  elevators  located  on  the  lines  of  other  railroads,  where  the 
return  of  the  cars  to  the  carrier  was  made  impossible  by  the  rules  of  a  rail- 
way association  of  which  the  carrier  was  a  member,  and  over  which  the  elevator 
owners  had  no  control,  no  such  impossibility  existing  if  the  elevator  was  one  of 
those  located  along  the  carrier's  tracks. *5 

41.  Elwood  Grain  Co.  v.  St.  Joseph,  etc.,  were  not  entitled  to  damages  because  they 
R.   Co.,   202  Fed.   845,   121   C.   C.  A.   153.  received    no    compensation    for    elevation 

42.  Where  grain  weighed,  etc. — Union  services  in  connection  with  such  cars. 
Pac.  R.  Co.  V.  Updike  Grain  Co.,  222  U.  Union  Pac.  R.  Co.  v.  Updike  Grain  Co., 
S.  215,  56  L.  Ed.   171,  32  S.   Ct.  39,  affirm-       178    Fed.   223,    101    C.    C.    A.    583. 

ing  judgment  178   Fed.   223,   101   C.   C.  A.  45.  Union  Pac.  R.  Co.  v.  Updike   Grain 

583.  ^  Co.,    222   U.    S.    215,    56    L.    Ed.    171,    32    S. 

43.  Interstate  Commerce  Comm.  v.  Dif-       Ct.    39. 

fenbaugh,  222  U.  S.  42,  56  L.  Ed.  83,  32  S.  The   tariffs    of   a   railroad    company    of- 

Ct.  22,  modifying  decree  Peavey  &  Co.  v.  fered  compensation  for  elevation  of  grain 

Union  Pac.  R.  Co.,  176  Fed.  409.  in  transit  on  condition  that  cars  delivered 

44.  Where  car  detained. — Union  Pac.  by  it  loaded  to  elevators  or  connecting 
R.  Co.  V.  Updike  Grain  Co.,  222  U.  S.  215,  lines  should  be  returned  to  it  empty 
56  L.   Ed.  171,  32  S.  Ct.  39.  within     forty-eight     hours.       The     regula- 

Complainants    returned,    more    than  ^  48  tions  provided  that  foreign  cars,  cars  be- 

hours    after    their    delivery  to  connecting  longing    to    the    companies    which    had    a 

lines,   certain  cars,  and  the  Union   Pacific  direct  connection  with  the   switching  ter- 

Company  refused  to  pay  them  compensa-  ritory,   should  be  delivered  to  their  own- 

tion  for  elevating  the  grain   out  of  these  ers    so   that   the   complainants,   who   were 

cars.     The    delay   in   the    return    of   these  owners  of   elevators   upon  railroad   tracks 

cars    was    due    to    the    companies    having  other  than  those  of  the  railroad  company, 

connecting  lines   to  whom   the   cars   were  could    not    possibly    return    such    cars    to 

delivered  by  the  Union  Pacific   Company  that  company,  while  a  third  person,  which 

by   direction  of  the  complainants  or  con-  had    an    elevator    on    the    railroad    tracks, 

signors     to     the     complainants,     and    the  could  deliver  such  cars  immediately  after 

Union  Pacific  Company  paid  no  elevation  they  were  unloaded,  and  the  railroad  paid 

charges    to    Peavey    &    Co.    on    grain    un-  it    compensation    for    elevating    the    grain 

loaded  from  cars  which  were  not  returned  unloaded  from  those  cars,  while  it  refused 

to  the  Union   Pacific   Company  within  48  to  pay  complainants  any  compensation  for 

hours.     Held,    that    there   was    no   unjust  unloading    cars    of    like    character.      This 

discrimination    shown,    and    complainants  created   an    unjust    discrimination    against 
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Elevation  in  Transit. — The  interstate  commerce  commission  decided  that 
all  allowances  and  payments  to  owners  and  operators  of  elevators  for  elevation 
in  transit  were  unlawful  and  must  cease.^*  Thereupon  it  issued  orders  which 
forbade  the  continuance  of  such  allowances  and  payments.*''^  Elevation  in 
transit  consists  in  the  unloading  of  the  cars  which  bring  the  grain  to  the  ele- 
vator and  the  loading  of  the  grain  into  those  which  carry  it  away.** 

Reshipment  of  Goods  in  Particular  Time. — Confining  the  allowance  by 
a  carrier  to  the  owner  of  an  elevator  for  elevating  grain  in  transit  in  which  he 
has  an  interest,  to  such  grain  as  shall  be  reshipped  within  ten  days,  is  within 
the  power  of   the  interstate  commerce  commission.*^ 

Determining  Validity. — Whether  a  railroad  company's  contract  to  pay  an 
elevator  company  so  much  for  each  car  on  grain  received  by  the  elevator  com- 
pany and  passing  through  the  elevator  is  contrary  to  the  Interstate  Commerce 
Act  should  be  determined  as  of  the  date  of  the  service. ^o 

* 

§  4122.  For  Construction  of  Grain  Doors  for  Cars. — Where  a  carrier 
receiving  grain  and  produce  in  bulk  failed  to  furnish  cars  with  grain  doors  or 
lumber  for  so  equipping  them,  the  shipper  was  entitled  to  recover  the  cost  of 
lumber  used  in  so  equipping  them.s'^  In  an  action  to  recover  from  the  defend- 
ant railway  company  the  necessary  costs  of  the  labor,  lumber,  and  material  used 
in  constructing  grain  doors  for  box  cars  used  in  transporting  grain  from  Cook, 
Neb.,  to  Kansas  City,  Mo.,  held,  that  the  answer  of  the  defendant  company 
that  the  interstate  commerce  commission  had  made  a  rule  to  the  effect  that  the 
carrier  might  not  lawfully  reimburse  shippers  for  the  expense  incurred  in  at- 
taching grain  doors  to  box  cars,  unless  expressly  so  provided  in  its  tariff,  and 
that  there  was  no  such  provision  in  the  tariff  of  the  defendant  company  at  the 
time  the  doors  were  so  furnished  (though  afterwards  one  was  adopted),  and 
therefore  that  the  defendant  company  was  not  liable,  failed  to  state  any  de- 
fense.^^ 

§  4123.  For  Cartage. — The  cartage  of  sugar  from  a  refinery  to  cars  does 
not  constitute  transportation,  nor  a  service  connected  with  transportation,  within 
such  act,  for  which  the  carrier  is  justified  in  making  such  allowance. ^^  A  car- 
rier may  lawfully  grant  shippers  of  coal  doing  their  own  hauling  to  the  station 
a  reasonable  allowance  from  the  published  tariff,  which,  though  naming  the  rate 
as  from  the  station  to  the  destination,  is  uniformly  construed  to  include  the 
haul  from  the  mine.^* 

§"  4124.  For  Lighterage. — The  fact  that  the  owner  of  a  terminal  is  paid 
as  such  for  handling  and  lightering  his  own  product,  after  it  had  become  the 
property  of  a  purchaser  by  delivery  to  the  carrier  at  such  terminal,  does  not  con- 
stitute the  giving  of  a  rebate,  in  the  absence  of  any  evidence  that  it  is  a  device 

complainants   which   entitled   them   to   re-  50.  Determining  validity. — Elwood  Grain 

cover    damages.      Union    Pac.    R.    Co.    v.  Co.  v.  St.  Joseph,  etc.,  R.   Co.,  121   C.  C. 

Updike   Grain   Co.,   101   C.   C.  A.   583,   178  A.   153,  203  Fed.   845. 

Fed.  223,  affirmed  in  222  U.  S.  215,  56  L.  51.  For  construction  of  grain  doors  for 

Ed.   171,   32  S.   Ct.  39.  cars. — Loomis    v.    Lehigh    Valley    R.    Co., 

46.  Elevation  in  transit.— Traffic  Bureau  208  N.  Y.  312,  101  N.  E.  907,  modifying 
Merchants'  Exch.  v.  Chicago,  etc.,  R.  Co.  judgment  132  N.  Y.  S.  138,  147  App.  Div. 
<U.   S.),   14   Interst.   Com.   Com'n   R.   317.  ■'.95. 

47.  Union  Pac.  R.  Co.  v.  Updike  Grain  52.  Hanks  v.  Missouri  Pac.  R.  Co.,  92 
Co.,   178   Fed.   223,   101   C.   C.  A.   583.  Neb.   594,   138   N.  W.   750. 

48.  Union  Pac.  R.  Co.  v.  Updike  Grain  53.  Cartage  of  sugar  from  refinery  to 
Co.,  178   Fed.  223,  101  C.   C.  A.  583.  car. — American  Sugar  Refin.  Co.  v.  Dela- 

49.  Reshipment   of   goods   in  particular  ware,  etc.,  R.  Co.,  200  Fed.  652. 

time. — Interstate     Commerce     Comm.     v.  54.  Mitchell  Coal,  etc.,   Co.  v.  Pennsyl- 

Diflfenbaugh,   222  U.   S.   42,   56   L.   Ed.   83,  vania  R.  Co.,  33  S.  Ct.  916,  230  U.  S.  247, 

32  S.   Ct.  22,   modifying  decree  Peavey  &  57   E.    Ed.   1472,   modifying  judgment   183 

Co.  V.  Union  Pac.  R.  Co.,  176  Fed.  409.  Fed.   908. 
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for  that  purpose ;  nor  does  it  constitute  the  giving  of  an  undue  and  unreasona- 
ble preference  or  advantage,  as  to  another  shipper,  to  shipments  outside  of  the 
lighterage  Hmits.^" 

Free  Lighterage  Zone. — Interstate  trunk  railway  companies  having  their 
terminals  on  the  New  Jersey  shore  of  New  York  harbor,  having  established  a 
zone  within  which  they  perform  lighterage  service  without  additional  charge, 
may  pay  reasonable  compensation  on  tonnage  basis  to  owners  of  water  front 
within  such  zone  operating  a  sugar  refinery  for  maintenance  of  a  pubHc  freight 
terminal  station  and  for  lightering,  without  allowing  similar  compensation  to 
sugar  refiners  whose  plant  is  situated  some  ten  miles  beyond  the  free  lighterage 
zone;  the  compensation  made  being  a  proper  allowance  under  Act  June  29, 
1906,  and  not  an  illegal  preference  within  §  3  of  the  Act  of  Feb.  4,  1887.^'^ 

§§  4125-4145.  Printing  and  Publishing  Schedules— §  4125.  In  Gen- 
eral.— The  act  declares  that  every  common  carrier  subject  to  the  act  shall 
file  with  the  interstate  commerce  commission  and  print,  post,  and  keep  open  to 
public  inspection  schedules  showing  rates,  fares,  and  charges  for  transporta- 
tion between  different  points  on  its  own  route  and  points  on  the  route  of  any 
other  carrier  by  railroad,  etc.''^  That  the  act  imposes  upon  common  carriers 
subject  to  its  provisions  the  duty  of  establishing  in  a  prescribed  mode  the  rates, 
whether  individual  Or  joint,  to  be  charged  for  the  transportation  in  interstate 
commerce  of  property  over  their  lines,  and  that  the  rates  so  established  are  ab- 
hgatory  alike  upon  carrier  and  shipper,  and  must  be  strictly  observed  by  both 
until  changed  in  the  mode  prescribed,  are  propositions  which  are  not  only  plainly 
stated  in  the  act,  but  settled  by  repeated  decisions  of  the  federal  supreme  court.'® 

What  Amounts  to  Publication. — Freight  rates  required  to  be  established 
by  carriers,  according  to  the  provisions  of  the  interstate  commerce  law  are  not 
established  by  tariffs  naming  class  rates  that  do  not  contain  a  classification  of 

55.  For  lighterage. — Baltimore,  etc.,  R.  titled  to  compensation  from  the  railway- 
Co.  V.  United  States,  200  Fed.  779.  companies   under   Act   June    29,    1906,    for 

The  fact  that  the  owners  of  a  terminal  lightering  their  sugar  from  the  refinery  to 

are  paid  as  such  for  handling  and  lighter-  their   terminals.      United    States   v.    Balti- 

ing  their  own  product,  after  it  had  become  more,    etc.,    R.    Co.,    231    U.    S.    274,   34   S. 

the   property  of  the  purchasers   by  deliv-  Ct.  75. 

ery  to   the   carrier   at  such   terminal,   did  57.  Printing  and  publishing  schedules. — 

not   constitute   the   giving   of   a   rebate   in  Interstate  Commerce  Act  Feb.  4,   1887,   c. 

violation  of  Interest  Commerce  Act  Feb.  104,   §    6,   24    Stat.    380    (U.    S.    Comp.    St. 

4,    1887,    c.    104,    §   2,    24    Stat.    379    (U.    S.  1901,   p.    3156),   as   amended  by  Act   June 

Comp.    St.    1901,    p.    3155),    in   the    absence  29,    1906,   c.   3591,   §   2,   34   Stat.   586    (U.    S. 

of  any  evidence  that  it  was  a  device   for  Comp.   St.   Supp.  1909,  p.   1153). 

that    purpose;    nor    did    it    constitute    the  58.   United   States   v.    Miller,    223   U.    S. 

giving  of  an  undue  and  unreasonable  pref-  699,    56    L.    Ed.    568,    32    S.    Ct.    323.      See 

erence  or  advantage  over  respondent  com-  Interstate   Commerce  Comm.  v.   Brimson, 

pany,   within   §   3,   because   petitioners   did  154   U.   S.   447,   38   L.   Ed.   1047,   14   S.   Ct. 

not  pay  for  the  lighterage  of  respondent's  1125;   Gulf,   etc.,   R.   Co.  v.  Hefley,  158  U. 

shipments,    since    they    were    not    in    fact  S.  98,  39  L.  Ed.  910,  15  S.  Ct.  802;  United 

made  from  a  point  within  the  lighterage  States    v.    Trans-Missouri    Freight    Ass'n, 

limits,   the   device    of   having   the   lighters  166 'U.   S.   290,   41   E.   Ed.   1007,   17   S.    Ct. 

stop  on  the  way  from  Yonkers  at  a  place  540;   Interstate   Commerce  Comm.  v.   Cin- 

within  such  limits,  where  respondent  had  cinnati,  etc.,   R.   Co.,   167  U.   S.  479,  42  L. 

no  terminal  facilities  and  made  no  tender  Ed.  243,  17  S.  Ct.  896;  Savannah,  etc.,  R. 

of    delivery,    being     a     mere     subterfuge,  ,  Co.  v.  Florida  Fruit  Exch.,  167  U.  S.  512, 

which  gave  it  no  legal  or  equitable  claim  42  L.   Ed.  257,  17  S.   Ct.  998;   Parsons  v. 

to   be   a   shipper   from    there.      Baltimore,  Chicago,   etc.,    R.    Co.,    167   U.    S.    447,   43 

etc.,  R.  Co.  V.  United  States,  200  Fed.  779.  L.  Ed.  231,  17  S.  Ct.  887;  Interstate  Com- 

56.  Free  lighterage  zone. — Sugar  refiners  merce  Comm.  v.  Detroit,  etc.,  R.  Co.,  167 
whose  plant  is  situated  ten  miles  beyond  U.  S.  633,  42  E.  Ed.  306,  17  S.  Ct.  986; 
the  limit  of  free  lighterage  zone,  estab-  Texas,  etc.,  R.  Co.  v.  Cisco  Oil  Mill,  204 
lished  on  the  river  front  of  Greater  New  U.  S.  449,  51  L.  Ed.  562,  27  S.  Ct.  358; 
York  by  interstate  trunk  railroads,  whose  Texas,  etc.,  R.  Co.  v.  Abilene  Cotton  Oil 
freight  terminals  are  at  the  New  Jersey  Co.,  204  U.  S.  426,  51  L.  Ed.  553,  37  S. 
shore   of  New  York  harbor,   are   not   en-  Ct.  350,  9  Am.  &  Eng.  Ann.  Cas.  1075. 
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freight,  but  merely  refer  to  a  classification  published  by  other  parties  and  sub- 
ject to  change  by  such  parties.  A  departure  by  a  shipper  from  such  rates  does 
not  constitute  an  offense  under  the  Act  Feb.  19,  1903.^9  A  carrier  filed  with  the  in- 
terstate commission  a  schedule  of  rates,  called  "Official  Classification,"  and 
also  a  rate  sheet,  called  "Joint  East-Bound  Interstate  Tariff."  The  former 
stated  specifically  the  rates  under  its  uniform  bill  of  lading,  v/hich  limits'*its 
common-law  liability  as  a  carrier,  and  further  stated  that  the  rates  on  property 
not  shipped  subject  to  the  uniform  bill  of  lading  were  a  specified  percentage 
higher  than  the  rates  under  said  bill.  The  rate  sheet  stated  that  all  rates  were 
to  be  used  in  connection  with,  and  subject  to,  the  official  classification.  This 
was  a  making  and  establishing  of  schedules  of  rates  both  under  the  uniform  bill 
of  lading,   and  also  under  the   full  common-law  liability.^o 

A  railway  company  operating,  as  lessee  upon  the  basis  of  a  division  of 
profits,  the  railroad  system  owned  by  a  stockyard  company  for  the  transportation 
of  cars  to  and  from  trunk  lines  in  the  course  of  «their  transportation  from  be- 
yond the  state,  and  to  points  outside  of  the  state,  is  an  interstate  carrier  within 
the  meaning  of  the  Interstate  Commerce  Act  of  February  4,  1887,  and  as  such 
is  oblig-ed  to  file  its  tariffs  with  the  interstate  commerce  commission,  as  re- 
quired by  that  act.^i 

A  corporation  organized  for  the  purpose  of  maintaining  a  stockyard, 
with  the  usual  facilities  of  such  yards  as  to  loading  and  unloading  and  caring 
for  freight,  which  lawfully  owns  and  operates  a  railroad  system  for  the  trans- 
portation of  cars  to  and  from  trunk  lines,  in  the  course  of  their  transportation 
from  beyond  the  state  and  to  points  outside  of  the  state,  is  an  interstate  railway 
carrier,  within  the  meaning  of  the  Interstate  Commerce  Act  of  February  4,  1887, 
and  as  such  is  obliged  to  file  its  tariffs  with  the  Interstate  Commerce  Commis- 
sion, as  required  by  that  act.^^ 

§  4126.  Statutory  Provision. — The  Interstate  Commerce  Act  provides  that 
every  com.mon  carrier  subject  to  the  provisions  of  this  act  shall  print  and  keep 
open  to  public  inspection  schedules  showing  the  rates  and  fares  and  charges  for 
the  transportation  of  passengers  and  property  which  any  such  common  carrier 
has  established  and  which  are  in  force  at  the  time  upon  its  route.®^ 

Constitutionality  of  Statute. — The  mere  incidental  effect  upon  exports 
which  mav  be  produced  by  applying  to  a  shipment  from  an  interior  point  of  the 
United  States  to  a  foreign  port  the  provisions  of  the  Act  of  Feb.  19,  1903,  mak- 
ing it  an  offense  against  the  United  States  to  obtain  the  transportation  of  prop- 
erty in  interstate  or  foreign  commerce  at  less  than  the  carrier's  published  rates, 
does  not  render  such  provisions  repugnant  to  the  constitution  of  the  United 
States,  forbidding  the  levying  of  export  taxes  or  duties.**  Preference  is  not 
given  to  the  ports  of  one  state  over  those  of  another  by  applying  to  articles  in- 

59.  What  amounts  to  publication. —  quired  by  §  6  of  that  act,  by  leasing  its 
United  States  v.  Standard  Oil  Co.,  170  railway  and  equipment  to  another  corpo- 
Fed.  988.  ration    upon    the    basis    of    a    division    of 

60.  Mannheim  Ins.  Co.  v.  Erie,  etc.,  profits,  both  companies  being  under  a 
Transp.  Co.,  72  Minn.  357,  75  N.  W.  603.  common  stock  ownership,  with  its  conse- 

61.  United  States  v.  Union  Stockyards,  quent  control.  United  States  v.  Union 
etc.,  Co.,  326  U.  S.  386,  33  S.  Ct.  83.  Stockyards,    etc.,    Co.,    326   U.    S.    386,    33 

62.  A   stockyard   company   owning   and       S.   Ct.  83. 

operating  under  its  charter  a  railway  sys-  63.    Statutory    provision. — Act    Feb.    4, 

tem  for  the  transportation  of  cars  to  and  1887,  §  6,  as  amended  by  Act  Mar.  2,  1889. 

from   trunk   lines   in   the   course   of   their  64.  Constitutionality  of  statute. — Armour 

transportation  from  beyond  the  state  and  Packing   Co.  v.   United   States,   309   U.   S. 

to    points    outside    of    the    state    did    not  56,   52   L.    Ed.   681,   28   S.    Ct.   428,   aifirm- 

cease   to   be   an   interstate   railway   carrier  ing   judgment,    153    Fed.    1,    82    C.    C.    A. 

within  the  meaning  of  the  Interstate  Com-  135,  14  L.  R.  A.,  N.  S.,  400;  Chicago,  etc., 

merce   Act    of    February   4,    1887,    and    as  R.   Co.  v.  United  States,  209  U.   S.  90,  53 

such  obliged  to  file  its  tariffs  within  the  L.  Ed.  698,  38  S.   Ct.  439,  affirming  judg- 

interstate    commerce    commission,    as    re-  ment,  157  Fed.  830. 
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tended  for  foreign  export  the  provisions  of  the  Act  of  Feb.  19,  1903,  making 
it  an  offense  against  the  United  States  to  accept  transportation  of  goods  in  in- 
terstate or  foreign  commerce  at  less  than  the  carrier's  pubHshed  rates.®" 

Relation  to  Provision  against  Discrimination. — There  is  not  only  a  re- 
lation, but  an  indissoluble  unity  between  the  provision  for  the  establishment  and 
maintenance  of  rate  until  corrected  in  accordance  with  the  statute  and  the  prohi- 
bitions against  preferences  and  discriminations.  This  follows,  because  unless 
the  requirement  of  a  uniform  standard  of  rates  be  complied  with,  it  would  result 
that  violations  of  the  statute  as  to  preferences  and  discrimination  would  inevi- 
tably follow.®*  That  the  act  to  regulate  commerce  was  intended  to  afford  an 
effective  means  for  redressing  the  wrongs  resulting  from  unjust  discrimination 
and  undue  preference  is  undoubted.  Indeed,  it  is  not  open  to  controversy  that 
to  provide  for  these  subjects  was  among  the  principal  purposes  of  the  act.®'^  And 
it  is  apparent  that  the  means  by  which  these  great  purposes  were  to  be  accom- 
plished was  the  placing  upon  all  carriers  the  positive  duty  to  establish  schedules 
of  reasonable  rates  which  should  have  a  uniform  application  to  all  and  which 
should  not  be  departed  from  so  long  as  the  established  schedule  remained  un- 
altered in  the  manner  provided  by  law.®^ 

Construction — "Rates  in  Force." — "Rates  in  force,"  to  which  the  act 
applies,  are  not  limited  to  rates  mider  which  transportation  has  actually  taken 
place,  but  are  those  which  the  carrier  has  established  as  its  present  charges,  as 
distinguished  from  those  which  are  obsolete,  tentative,  or  perhaps  only  to  take 
effect  in  the  future.  They  are  rates  open  to  public  inspection  and  on  which 
shipments  may  be  made,  if  offered. ^^ 

"Between  Two  Points." — The  act  declares  that  it  shall  be  unlawful  for  any 
common  carrier,  party  to  any  joint  tariff,  to  charge  or  receive  a  greater  or  less 
compensation  for  the  transportation  of  persons  or  property  or  for  any  services 
in  connection  therewith,  between  any  points  as  to  which  a  joint  rate  is  named 
thereon  than  specified  in  the  schedule  filed  by  the  commission  in  force  at  the 
lime.  The  words  "between  two  points"  do  not  limit  such  provision  to  points 
on  the  established  route,  but  the  provision  prohibits  the  transportation  of  prop- 
erty between  terminals  in  different  states  at  a  greater  or  less  rate  than  the  es- 
tablished rate,   without   reference  to   rou):es.'^*' 

§  4127.  Shipment  over  Connecting  Carrier. — The  acceptance  by  an  in- 
itial carrier  of  a  through  shipment  to  be  carried  at  less  than  the  lawful  rates  is 
not  rendered  lawful  by  the  fact  that  such  carrier  had  a  contract  with  a  connecting 
carrier  whose  line  formed  a  part  of  the  through  route  that  the  latter  would  not 
increase  its  rate  during  a  certain  time  and  on  the  faith  of  such  contract  made  a 
similar  contract  with  the  shipper,  where  in  the  meantime  the  connecting  carrier 
had  in  fact  published  and  filed  with  the  commission  a  new  schedule  increasing 

65.  Preference  of  ports  of  one  state  68.  Texas,  etc.,  R.  Co.  v.  Abilene  Cotton 
over  ports  of  another. — Armour  Packing  Oil  Co.,  204  U.  S.  426,  51  L.  Ed.  553 
Co.  V.  United  States,  209  U.  S.  56,  53  L.  27  S.  Ct.  350,  9  Am.  &  Eng.  Ann.  Cas! 
Ed.  681,  28  S.  Ct.  438,  affirming  judg-  1075,  citing  Cincinnati,  etc.,  R.  Co.  v.  In- 
ment,  153  Fed.  1,  83  C.  C.  A.  135,  14  L.  terstate  Commerce  Comm.,  162  U.  S.  184, 
R  A.,  N.  S.,  400;  Chicago,  etc.,  R.  Co.  40  L.  Ed.  935,  16  S.  Ct.  700;  Interstate 
■V.  United  States,  309  U.  S.  90,  53  L.  Ed.  Commerce  Comm.  v.  Cincinnati,  etc.,  R. 
698,  38  S.  Ct.  439,  affirming  judgment,  157  Co.,  167  U.  S.  479,  42  L.  Ed.  343  17  s' 
Fed.   830.  Ct.  896. 

66.  Relation   to   provision   against    dis-  69.     Construction — "Rates    in    force." 

crimination. — Texas,  etc.,  R.  Co.  v.  Abilene  Judgment    United    States    v.    New    York 

Cotton   Oil   Co.,  204  U.   S.  426,  51  L.   Ed.  etc.,  R.   Co.,   153   Fed.  630,  reversed  in  92 

553,    27    S.    Ct.    350,    9   Am.    &    Eng.   Ann.  C.   C.  A.  331,  166  Fed.  267. 

Cas.  1075.  70.     "Between     two     points."  —  United 

67.  Interstate  Commerce  Comm.  v.  Cin-  States  v.  Pennsylvania  R  Co  153  Fed 
cinnati,  etc.,   R.   Co.,  167  U.  S.  479,   42  L.       635. 

Ed.   243,   17   S.    Ct.   896. 
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the  rateJ^ 

Necessity  for  Contract  for  Through  Carriage. — In  the  concert  of  action, 
in  the  successive  receipt  and  movement  of  traffic  by  connecting  carriers  under 
through  bills  of  lading  for  continuous  carriage,  is  manifested  the  common  ar- 
rangement contemplated  by  the  interstate  commerce  laws,  and  no  previous  formal 
contract  is  necessary  to  bring  the  carriers  under  the  provisions  of  the  law.''^ 
The  sanction  of  the  other  roads  to  schedules  of  freight  rates  containing  a  head- 
ing indicating  their  adoption  by  a  particular  road  "in  connection  with"  other 
designated  railroads,  which  are  the  roads  over  which  a  haul,  when  there  is  such, 
from  common  points  to  the  particular  railroad  would  be  made,  is  not  essential 
to  the  establishment  of  such  rates  in  a  proceeding  involving  shipments  over 
such  railroad  and  a  connecting  line  not  included  among  the  other  roads  desig- 
nated, from  a  city  which  is  not  one  of  the  common  points.''^  It  was  not  shown 
that  these  schedules  were  sanctioned  by  the  other  railroads  designated  therein, 
they  being  the  roads  over  which  the  haul  to  the  garnishee's  road  from  the  com- 
mon points  was  to  be  made  when  the  shipments  were  received  from  connecting 
lines  at  those  points.  Such  a  showing,  however,  was  not  necessary  here.  The 
other  roads  had  no  interest  in  the  rate  as  applied  to  shipments  received  by  the 
garnishee  from  the  northern  line  at  Kansas  City,  as  were  the  shipments  in 
question.  As  applied  to  them  the  rate  was  not  joint,  but  an  individual  rate  of 
the  garnishee.  The  sanction  of  the  other  roads  was  essential  only  to  its  appli- 
cation to  the  haul  from  the  common  points,  when  there  was  such.'^*  A  railroad 
company  which  as  initial  carrier  received  an  interstate  shipment  to  be  trans- 
ported over  its  own  and  other  lines  under  a  joint  through  rate  established  and 
filed  was  not  authorized  to  divert  the  shipment  to  another  road,  not  a  party  to 
the  joint  rate,  because  its  connecting  refused  to  receive  it,  and  is  liable  to  the 
shipper  for  the  excess  of  freight  charged  resulting  from  such  diversion.'^^ 

Actual  Relation  of  Carrier  Immaterial. — Where  a  railroad  company  op- 
erating an  interstate  road  treated  points  on  a  connecting  road  which  it  also  oper- 
ated as  within  a  certain  coal  district,  from  all  points  in  which,  whether  on  such 
line  or  its  own  line,  it  made  and  published  the  same  rates,  such  road  for  freight 
purposes  was  a  part  of  its  line,  and  its  relations  with  the  owner  thereof  are  im- 
material.''^ 

Other  Carriers  Not  Specified  in  Schedule. — Schedules  of  freight  rates  of 
a  designated  railroad,  indicating  that  they  were  adopted  by  it  "in  connection  with" 
other  specified  roads  over  which  shipments  from  the  common  points,  if  any, 
would  be  made,  may  be  applicable  to  a  shipment  over  a  different  railroad  from  a 
city  which  is  not  a  common  point,  where  such  schedules  do  not  restrict  the  rate 
to  shipments  received  from  the  roads  specified  but  indicate  its  applicability  to 
shipments  received  from  any  connecting  line.''''  When,  under  the  provisions  of 
§  6  of  the  act,  two  or  more  common  carriers  lawfully  contract  for  the  establish- 
ment of  through  routes  at  or  upon  joint  through  rates,  they  can  not  be  compelled 
to  concede  to  all  other  connecting  railroads  the  same  or  equal  through  rates,  on 
traffic  which  the  latter  may  offer  for  transportation.''^ 

71.  Shipment  over  connecting  carrier.—  75.  Louisville,  etc.,  R.  Co.  v.  Dickerson, 
Chicago,  etc.,  R.  Co.  v.  United  States,  191  Ped.  705,  affirming  judgment,  187  Fed. 
157  Fed.  830,  affirmed  in  209  U.  S.  90,  52       §74. 

^\^\^^^'  ^l  ^'c  ^''  ^^\'     ^  t       *.u         u  76.    Actual   relation    immaterial.— Fenn- 

72.  Necessity  for  contract  for  through  i^^^j^  r  Co.  v.  International  Coal  Min. 
carriage -Chicago    etc.,  R.   Co.  v.  United       ^  ^    ^   ^  p  ^ 

States,    157    Fed.    830,   affirmed   in   209   U.  _  ,               .                        .^    ,  .         ,     , 

S.  90,  52  L.  Ed.  698,  28  S.  Ct.  439.  ,".  Other  earners  not  specified  msched- 

73.  Kansas,  etc.,  R.  Co.  v.  Albers  Comm.  ule.— Kansas,  etc.,  R.  Co  v.  A  bers  Comm.. 
Co.,  223  U.  S.  573,  56  L.  Ed.  556,  32  S.  Co.,  223  U.  S.  573,  56  L.  Ed.  556,  32  S. 
Ct.    316.  Ct.   316. 

74.  Kansas,  etc.,  R.  Co.  v.  Albers  Comm.  78.  Kentucky,  etc..  Bridge  Co.  v.  Louis- 
Co.,  223  U.  S.  573,  56  L.  Ed.  556,  33  S.  ville,  etc.,  R.  Co.,  37  Fed.  567,  2  L.  R. 
Ct.  316.  A.  289. 
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Where  No  Joint  Rate  Established.- — Shipments  over  connecting  lines,  even 
though  moving  on  through  bills  of  lading,  must,  under  the  Interstate  Commerce 
Act,  take  the  lawfully  established  local  rate  in  force  on  each  line,  v^fhere  there  i? 
no  established  joint  through  rateJ®  An  agreement  with  a  single  shipper  for  ship- 
ments over  connecting  lines  having  no  joint  through  rate,  at  less  than  the  estab- 
lished local  rates  for  each  road,  is  void  and  does  not  prevent  the  collecting  of  the 
established  local  rate  by  such  carriers,  under  the  Interstate  Commerce  Act  of 
February  4,  1887,  §  6,  as  amended  by  the  Act  of  March  2,  1889,  providing  the 
manner  for  establishing  rates,  and  making  it  unlawful  for  a  carrier  to  depart 
from  any  rate  so  established  and  in  force  at  the  time  and  requiring  connecting 
carriers  agreeing  on  joint  through  rates  to  file  schedules  with  the  commission,  and 
prohibiting  any  deviation  from  an  established  joint  rate  while  in  force.^o 

Shipment  from  Common  Point. — Schedules  of  freight  rates  of  a  designated 
railroad  "in  connection  with"  other  specified  roads  may  be  made  applicable  to  a 
shipment  over  different  railroad  from  a  city  which  is  not  a.  common  point.^^ 

What  Amounts  to  Establishing  Rate. — The  Missouri  Pacific  Railway  Com- 
pany received  carloads  of  beer  in  St.  Louis  for  transportation  to  Leadville,  Colo., 
issuing  receipts  therefor  showing  contents,  weight,  destination,  and  consignee, 
and  that  the  shipment  was  received  subject  to  its  uniform  bill  of  lading,  to  be 
delivered  to  the  consignee  and  routed  over  the  line  of  the  Denver  &  Rio  Grande 
Railroad  Company.  At  Pueblo,  Colo.,  it  turned  the  cars  over  the  latter  com- 
pany, which  moved  them  to  L,eadville  on  a  local  waybill,  showing  the  consignor 
and  consignee  and  the  rate  and  charge  of  each  company.  The  two  companies 
bad  no  established  joint  rate  between  St.  Louis  and  Leadville,  but  they  constantly 
exchanged  traffic  between  such  points ;  each  charging  its  own  local  rate  to  and 
from  Pueblo.  The  total  freight  was  collected  by  one,  either  from  the  consignor 
or  consignee,  and  daily  settlements  were  made  between  them.  Held,  that  such 
course  of  business  was  in  fact  the  establishment  of  a  "through  route"  between 
the  two  points,  within  the  meaning  of  §  6  of  the  Interstate  Commerce  Act,  as- 
amended  by  Act  June  29,  1906,  c.  3591,  §  2,  34  Stat.  586  (U.  S.  Comp.  St. 
1909,  p.  1153),  which  requires  the  filing  of  schedules  of  the  "separately  estab- 
lished rates"  applied  by  a  carrier  on  through  traffic,  when  there  is  a  through 
route,  but  no  joint  rate,  and  that  such  rate  established  by  the  Denver  Company 
was  within  the  terms  of  the  act,  and  as  a  part  of  the  through  charge  was  subject 
to  regulation  by  the  interstate  commerce  commission  under  §  15  of  the  act  as 
amended. ^^ 

Necessity  for  Publication  of  Rates. — Under  the  Interstate  Commerce  Act 
requiring  the  filing  with  the  commission  of  established  joint  rates  by  connecting 

79.   Where  no   joint  rate   established.—  carriage  was  the  sum  of  such  two  rates, 

Kansas,    etc.,    R.    Co.     v.    Albers     Coram.  or  49J4  cents  per  100,  and  that  under  the 

Co.,   223  U.   S.  573,   56   L.   Ed.   556,   33   S.  interstate  commerce  law,  as  amended  by 

Ct.  316.  Act    March    2,    1889,    c.    383,    35    Stat.    855 

Through    shipments   of   iron    pipe  were  fu.   S.   Comp.   St.   1901,   p.   3156],   neither 

made    from    points    m^  New    Jersey    and  Hne    over    which    the    shipments    passed 

Pennsylvania  to  Winnipeg,   Canada,   part  could    lawfully   charge   a   greater   or   less 

over  the  Baltimore  &  Ohio  Railroad  and  sum  than   was   specified   in   the   filed   and 

part  over  the  Philadelphia  &  Reading  to  published    schedule    of   rates    to   which   it 

the    Great   Lakes;   thence   by   the   Mutual  ^^s  a  party.     United  States  v.  Wood,  145- 

Transit  Company,  a  water  carrier,  to  Du-  -p^^    405 

luth;   and  t^^^^^y  the   Great   Northern  g^.  Kansas,  etc.,  R.  Co.  v.  Albers  Coram. 

Railway  and  its  connect  ons      There  was  ^^^ 

no   through  joint  rate   nled   or   published,  „^g'                            '        -^    -^            ,  o~  w.  v^i. 

but  there  was  a  joint  rate  of  24^4   cents  • 

per  100  pounds  between  the  initial  points  81.  bhipment  from  common  pomt.— 
and  Duluth  published  and  filed  by  partici-  Kansas  etc.,  R.  Co.  v.  Albers  Comm.  Co., 
pating  carriers,  and  one  of  35  cents  per  333  U.  S.  573,  56  L.  Ed.  556,  33  S.  Ct.  316. 
100  between  Duluth  and  Winnipeg  filed  82.  What  amounts  to  establishing  rate. 
by  the  Great  Northern  Railway  Company.  — Denver,  etc.,  R.  Co.  v.  Interstate  Cora- 
Held,  that  the  lawful  rate  for  the  through  merce  Coram.,  195  Fed.  968. 
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carriers,  where  a  receiving  carrier  files  with  the  commission  an  established  joint 
rate,  failure  of  the  other  connecting  carriers  to  give  publicity  to  the  rate  does  not 
invalidate  a  contract  for  the  shipment  of  freight  over  such  connecting  lines,  as 
violative  of  the  interstate  commerce  law,  which  is  otherwise  valid. ^* 

§  4128.  Shipment  Through  Foreign  Country. — The  rates  of  transporta- 
tion from  places  in  the  United  States  to  ports  of  transshipment  and  from  ports  of 
entry  to  places  in  the  United  States  of  property  in  foreign  commerce,  carried 
under  through  bills  of  lading,  are  required  to  be  filed  and  published.^* 

Inland  and  Ocean  Carriage. — If  property  is  carried  under  a  joint  through 
rate  by  virtue  of  a  common  control  or  arrangement  of  inland  and  ocean  carriers, 
the  joint  rate  is  required  to  be  filed  and  published.®^  Where  property  is  carried 
under  an  aggregate  through  rate,  which  is  the  sum  of  the  ocean  rate  and  the  rate 
from  or  to  a  place  in  the  United  States  to  or  from  the  port  of  transshipment  or 
of  entry,  the  latter  rate  is  required  to  be  filed  and  published.*^ 

Shipment  to  Foreign  Country  under  Local  Bill. — Shipments  of  freight 
under  local  bills  of  lading  calling  for  transportation  from  interior  points  in  Louis- 
iana to  New  Orleans,  there  to  be  delivered  to  the  shipper's  or  consignee's  order, 
but  intended  by  the  shippers  to  be  exported  to  foreign  countries,  and  treated  ac- 
cordingly by  both  shippers  and  carriers,  constitute  foreign  commerce,  and  as  such 
are  governed  as  to  the  intrastate  transportation  by  the  tariffs  on  file  with  the 
interstate  commerce  commission,  to  the  exclusion  of  the  rates  established  by  the 
state  railroad  commission. ^'^ 

§§  4129-4131.  Form,  Requisites  and  Validity— §  4129.  In  General. 

— The  interstate  commerce  commission  may  determine  and  prescribe  the  form  in 
which  the  schedules,  required  by  the  act  to  be  kept  open  to  public  inspection,  are 
to  be  prepared  and  arranged,  and  may  change  the  form  from  time  to  time  as  shall 

83.  Necessity  for  publication  of  rates. —  tackle,  and  was  then  loaded  into  char- 
Virginia,  etc.,  Iron  Co.  v.  Louisville,  etc.,  tered  ships,  by  which  it  was  carried  to 
R.   Co.,  37  S.  E.  310,  98  Va.  776.  foreign    ports — such    shipment    not    being 

84.  Shipment  through  foreign  country.  an  isolated  one,  but  typical  of  many  oth- 
— Armour  Packing  Co.  v.  United  States,  ers— constitutes  foreign  commerce,  and  as 
82  C.  C.  A.  135,  153  Fed.  1,  14  L.  R.  A.,  such  is  governed  by  the  tariffs  on  file  with 
N    S.    400.  ^^^    interstate    commerce    commission    to 

A  carrier,  which  had  never  published  or  the  exclusion  of  the  rates  established  by 

filed  with  the  Interstate  Commerce  Com-  the    state    railroad    commission,    although 

mission  a  through  rate  to  a  foreign  port,  the    seller    had    no    connection    with    the 

was  neither  required  nor  could  it  make  a  lumber  after  it  reached  the  railway  termi- 

through  rate  to  such  port  without  violat-  nus,   and   had   no   concern   with   its   desti- 

ing  Hepburn  Act  June  29,  1906,  §  2.    Ham-  nation    after    it    came    into    the    hands    of 

len   &  Sons   Co.   v.   Illinois   Cent.   R.   Co.,  the  purchaser,  and  no  knowledge  thereof, 

213  Fed    324  ^"'i  although  the  lumber  had   no   definite 

85.  Inland    and    ocean    carriage.-Act  {?\^''S^.  destination  at  the  time  of  the  ini- 

Feb.  4,  1887,  c.  104,  24  Stat.  379  [U.  S.  ''.=t,/fe'"ro  p'?T  H  s"  l^i  .°.  S  Ct' 
Comp.   St.   1901,   p.   3154];   Armour   Pack-      ^me   Tram   Co.,   227   U.   S.   Ill,   33   S.   Ct. 

ing  Co.  V.  United  States,  153  Fed.  1,  83  C.  '^■^«-                       „        „        .     ,    ^ 

C    A    135    14  L.  R.  A.,  N.  S.,  400.  In   Southern   Pac.   Terminal   Co.   v.   in- 

'  -  "    .    '              TD  „i  ■    „     r^      „,      TTr,if-or(  terstate  Commerce  Comm.,  219  U.  S.  498, 

o,^?-     \Tr    r    A^\,^,,%ed    1    14  L  55    L.    Ed.    310,    31    S.    Ct.    279;    Railroad 

States,  82  C.  C  A.  135,  153  Fed.  1,  14  L.  ^^^^    ^_  Worthington,  335  U.  S.  101,  56 

K.  A.,  JN.  i.,  4UU.                                             ,  L.  Ed.  1001,  32  S.  Ct.  653,  and  Texas,  etc., 

87.  Shipment  to  foreign  country  under  j^    ^o.  v.  Sabine  Tram  Co.,  237  U.  S.  Ill, 

local  bill.— Railroad  Comm.  z/.   1  exas,  etc.,  33    g     q     ggg^    jj^^j.^    ^^^    necessarily    a 

R.   Co.,   229  U.   S.   336,  33   S.   Ct.   837.  Jqj,^j   movement   of  freight,  and  it  neces- 

A  shipment  of  lumber  destined  by  the  sarrly  terminated  at  the  seaboard,  but  it 
purchaser  for  export,  made  by  the  seller  vvas  decided  that  its  character  and  con- 
under  a  local  bill  of  lading  from  an  in-  tinuity  as  a  movement  in  foreign  com- 
terior  point  in  Texas  to  a  Texas  Gulf  merce  did  not  terminate,  nor  was  it  af- 
port,  at  which  the  lumber  was  unloaded  fected  by  being  transported  on  local  bills 
without  delay  by  the  purchaser's  order  of  lading.  Railroad  Comm.  v.  Texas,  etc., 
into    slips    or    docks,    in    reach  of    ship's  R.  Co.,  229  U.  S.  336,  33  S.  Ct.  837. 
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be  found  expedient. ^^  The  purpose  of  this  provision  was  to  compel  the  schedules 
to  be  so  drawn  as  to  plainly  inform  of  their  import,  and  to  exact  that  when 
the  rates  were  changed  the  change  should  be  so  stated  as  not  to  mislead  and 
confuse.89  Nor  does  the  provision  granting  power  to  the  commission  to  prescribe 
forms  of  schedules  of  rates,  as  provided  for  in  the  sixth  section,  have  any  such 
effect.90 

§  4130.  Printed. — The  schedules  of  rates,  fares  and  charges  required  to  be 
printed  by  a  common  carrier  shall  be  plainly  printed  in  large  type.^l 

Terminal  Charges. — The  terminal  charges  of  a  carrier  for  delivering  live 
stock  beyond  its  own  lines  to  a  union  stockyard  may  be  stated  in  a  separate  item, 
and  not  necessarily  upon  the  general  freight  charges  of  the  carrier. ^^ 

§  4131.  Validity. — Where  a  railroad  company  filed  two  rates  with  the  inter- 
state commerce  commission,  the  lower  providing  for  an  agreed  valuation  of  live 
stock  shipped,  which  condition  was  invalid,  under  the  state  law,  for  limiting 
the  railroad  company's  liability  for  negligence,  a  decision  that  the  shipper  might 
recover  despite  the  condition,  while  giving  him  all  the  benefits  of  the  higher  rate, 
is  not  erroneous  in  giving  the  shipper  a  less  rate  than  required  by  law,  because  of 
the  filing  of  the  schedule  of  rates  with  the  interstate  commerce  commission,  for 
the  validity  of  the  agreement  limiting  the  carrier's  liability  for  negligence  can  not 
be  ■  assumed  to  have  been  approved  by  the  commission,  when  invalid  under  the 
state  law.^^ 

§  4132.  Contents. — It  is  provided  that  the  schedules  of  rates,  fares  and 
charges,  required  to  be  printed  by  a  common  carrier  shall  plainly  state  the  places 
upon  its  railroad  between  which  property  and  passengers  will  be  carried,  and  shall 
contain  the  classification  of  freight  in  force,  and  shall  also  state  separately  the 
terminal  charges  and  any  rules  or  regulations  which  in  any  way  change,  affect,  or 
determine  any  part  of  the  aggregate  of  such  aforesaid  rates,  fares  and  charges.^* 

Special  Charges. — It  at  least  seems  to  have  been  recognized  by  congress  that 
there  may  properly  be  rules  or  regulations  which  in  some  wise  change,  affect,  or 
determine  a  part  or  the  aggregate  of  the  scheduled  rates  and  charges,  and  there 
is  nothing  in  the  act  clearly  indicating  that  the  rate  or  charge  for  every  service 
must  be  included  in  one  specified  sum.^^ 

88.  Form  of  schedules.  —  Interstate  own  yards,  and  that,  for  transportation  to 
Commerce  Act,  §  6,  as  amended  March  the  Union  Stockyards,  a  stated  addi- 
2,  1889;  Texas,  etc.,  R.  Co.  v.  Abilene  tional  charge  will  be  made,  the  amount 
Cotton  Oil  Co.,  204  U.  S.  426,  51  L.  Ed.  of  such  charge  being  entered,  not  upon 
553,  27  S.  Ct.  350,  9  Am.  &  Eng.  Ann.  the  general  freight  charges  of  the  com- 
Cas.    1075.  panics,   but   as    a   separate   item.      Decree, 

89.  Interstate  Commerce  Comm.  v.  Chi-  Stickney  v.  Interstate  Commerce  Comm., 
cago,  etc.,  R.  Co.,  186  U.  S.  320,  46  L.  164  Fed.  638,  affirmed  in  215  U.  S.  98, 
Ed.    1182,   23   S.   Ct.   834.  54    L.    Ed.    113,    30    S.    Ct.    66. 

90.  Southern    Pac.     Co.     v.     Interstate  93.    Validity. — Cramer   v.    Chicago,   etc.. 
Commerce    Comm.,   300   U.   S.    536,    50   L.       R.   Co.,   153   Iowa   103,   133   N.  W.  387. 
Ed.   585,   26   S.    Ct.   330.  94.      Contents.  —  Interstate     Commerce 

91.  Printed. — Gulf,  etc.,  R.  Co.  v.  Hef-  Act,  §  6,  as  amended  March  3,  1889;  In- 
ley  158  U.  S.  98,  39  L.  Ed.  910,  15  S.  Ct.  terstate  Commerce  Comm.  v.  Brimson, 
803;  Texas,  etc.,  R.  Co.  v.  Cisco  Oil  Mill,  154  U.  S.  447,  38  L.  Ed.  1047,  14  S.  Ct. 
•204  U  S.  449,  51  L.  Ed.  563,  27  S.  Ct.  1125;  Wight  v.  United  States,  167  U.  S. 
358;  Paisons  v.  Chicago,  etc.,  R.  Co.,  167  512,  43  L.  Ed.  258,  17  S.  Ct.  822;  Inter- 
U.  &.  447,  43  L.  Ed.  231,  17  S.  Ct.  887.  state    Commerce    Comm.   v.    Detroit,    etc., 

92.  Terminal  charges.— Carriers  sepa-  R.  Co.,  167  U.  S.  633,  42  L.  Ed.  306,  17 
rately  state  the  terminal  charges  for  de-  S.  Ct.  986;  Interstate  Commerce  Comm. 
livering  live  stock  beyond  their  own  lines  v.  Chicago,  etc.,  R.  Co.,  186  U.  S.  330,  46 
to  the  Union  Stockyards  in  Chicago,  as  E.  Ed.  1183,  22  S.  Ct.  834;  Texas,  etc., 
required  by  Act  June  39,  1906,  c.  3591,  R.  Co.  v.  Cisco  Oil  Mill,  304  U.  S.  449, 
§   2    (U.   S.    Comp.   St.    Supp.    1907,    p.   895),  51    L.    Ed.    562,    37    S.    Ct.    358. 

where  their  tariff  schedules  inform  ship-  95.     Special    charges. — Knudsen-Fergu- 

pers  that  the  live  stock  rates  to  Chicago       son  Fruit   Co.  v.  Michigan   Cent.  R.   Co., 
apply   only    to  'deliveries    at   the    carriers'       148    Fed.    968,    79    C.    C.    A.    46. 
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Terminal  Cliarges. — Railroad  companies  may  make  a  distinct  charge  for  car- 
riage from  the  point  of  shipment  of  live  stock  to  a  city,  and  a  separate  terminal 
charge  for  delivery  to  stockyards,  a  point  beyond  the  lines  of  the  respective  car- 
riers— especially  in  view  of  the  sixth  section  of  the  act  to  regulate  commerce, 
providing  that  schedules  of  rates  to  be  filed  by  carriers  shall  state  separately  the 
terminal  charges  and  any  rules  or  regulations  which  in  any  wise  change,  affect, 
or  determine  any  part  of  the  aggregate  of  said  aforesaid  rates  and  fares  and 
charges.*^  Carriers  who  had  long  delivered  live  stock  to  the  union  stockyards  in 
Chicago  without  making  any  distinct  terminal  charges  did  not,  by  giving  notice  to 
the  public  that  a  terminal  charge  would  be  made  for  delivery  at  the  stockyards, 
in  addition  to  the  entire  previous  through  rate  to  Chicago,  and  by  filing  a  memo- 
randum to  that  effect  with  their  rate  sheets  with  the  interstate  commerce  commis- 
sion, separate  in  their  schedules  the  entire  terminal  charge  from  the  through  rate, 
as  required  by  the  sixth  section  of  the  act  to  regulate  commerce,  but  simply  added 
this  additional  charge  to  the  sum  of  the  terminal  charge  embraced  in  the  prior 
through  rate.9''  A  consignee  of  a  shipment  of  fruit,  which,  after  the  same  was 
delivered  to  it  and  with  full  knowledge  of  the  facts,  paid  without  objection  the 
charges  of  the  carrier,  including  a  charge  for  icing  in  transit,  in  addition  to  the 
published  tariff  rate  for  carriage,  can  not  thereafter  maintain  an  action  to  recover 
hack  the  amount  of  such  icing  charge,  on  the  ground  that  it  was  illegally  ex- 
acted.98  ■    !  tif: 

Charges  for  Icing. — So  far  as  the  accomplishment  of  the  great  purposes  of 
the  Interstate  Commerce  Act  is  concerned,  it  would  not  seem  to  be  very  ma- 
terial whether  charges  for  icing  are  fixed  at  a  specified  rate  per  ton  of  ice  fur- 
nished and  therefore  separately  stated  in  the  schedules,  or  measured  accord- 
ing to  the  weight  of  the  commodity  subject  to  refrigeration  and  the  distance  of 
transportation,  in  which  event  they  might  be  more  easily  covered  into  the  trans- 
portation rate.  The  former  method  would  probably  result  in  a  closer  approxi- 
mation of  charge  imposed  to  value  of  service  performed,  and  be  more  adjusta- 
ble to  the  variable  conditions  of  the  seasons  and  the  demands  of  the  shippers, 
while  the  latter  might  the  better  conduce  to  simplicity  in  the  schedules.  Which 
should  be  adopted  would  seem  to  be  a  question  of  practice  and  expediency, 
rather  than  one  of  law.®®     "The  interstate  commerce  commission,  not  consider- 

96.  Terminal  charges. — Decree,  43  C.  C.  nal  charge  for  delivery  to  the  stockyards 
A.  309,  103  Fed.  249,  affirmed  in  Inter-  in  that  city,  which  was  a  point  beyond 
state  Commerce  Comm.  v.  Chicago,  etc.,  their  lines:  but,  because  it  did  not  arise  in 
R.   Co.,  186  U.   S.  320,  46  L.  Ed.  1182,  22  the  case,  the  court  declined  to  express  an 

5.  Ct.   824.  opinion    upon    the    question    whether    the 
Under    Act    to    Regulate    Commerce,    §       rule  would  be  applicable  to  terminal  serv- 

6,  providing  that  terminal  charges  shall  ices  by  a  carrier  upon  its  own  line  which- 
be  stated  in  the  published  schedules,  a  it  was  obliged  to  perform  as  a  necessary 
shipper's  charge  against  a  carrier  for  incident  to  its  contract  to  carry."  Knud- 
"spotting"'  cars  on  the  shipper's  tracks  in  sen-Ferguson  Fruit  Co.  v.  Michigan  Cent, 
its  own  yards  could  not  be  collected  as  a  R.  Co.,  148  Fed.  968,  79  C.  C.  A.  46. 
terminal  charge,  where  it  had  never  been  "In  Walker  v.  Keenan,  19  C.  C.  A.  668, 
published  as  such.  New  York,  etc.,  R.  73  Fed.  755,  the  court,  in  discussing  the 
Co.  V.  General  Elect.  Co.,  146  N.  Y.  S.  Keith  Case,  said  there  was  no  reason  why 
322,   83   Misc.    Rep.    529.  the  compensation  of  a  carrier  should  not 

97.  Decree,  43  C.  C.  A.  209,  103  Fed.  me  apportioned  if  the  public  convenience 
349,  affirmed  in  Interstate  Commerce  were  subserved  thereby,  but  that  since 
Comm.  V.  Chicago,  etc.,  R.  Co.,  186  U.  the  passage  of  the  interstate  commerce 
S.  320,  46  L.  Ed.  1182,  23  S.  Ct.  824;  law  the  apportionment  should  be  speci- 
Knudsen-Ferguson  Fruit  Co.  v.  Michi-  fied  in  the  tariff  schedules  for  the  infor- 
gan  Cent.  R.  Co.,  148  Fed.  968,  79  C.  C.  mation  of  shippers."  Knudsen-Ferguson 
A.   46.  Fruit   Co.   v.  Michigan   Cent.   R.   Co.,  148 

"In     Interstate     Commerce     Comm.    v.  Fed.  968,  79  C.  C.  A.  46. 

Chicago,    etc.,   R.    Co.,   186   U.   S.   320,   46  98.      Knudsen-Ferguson     Fruit     Co.     v, 

L.   Ed.   1182,   22  S.   Ct.  824,  the  court  up-  Chicago,    etc.,    R.    Co.,    149    Fed.    973. 

held   the   right  of  the   railroads   to   make  99.     Charges .  for    icing. — Knudsen-Fer- 

a  distinct  charge  from  the  point  of  ship-  guson    Fruit    Co.    v.    Michigan    Cent.    R- 

ment   to    Chicago,   and   a   separate   termi-  Co.,  148  Fed.  968,  79  C.  C.  A.  46. 
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ing  that  the  question  was  foreclosed  by  any  provision  of  the  act  of  congress, 
has  thus,  expressed  its  views :  'There  are  at  least  three  methods  which  may  be 
adopted  by  the  carrier  in  imposing  such  charges.  It  may  charge  for  the  ice 
actually  used  at  so  much  per  ton;  it  may  charge  for  the  service  of  refrigeration 
at  so  much  per  car,  whatever  the  quantity  of  ice  consumed  may  be;  or  it  may 
■charge  at  a  rate  by  the  hundred  pounds,when  property  moves  under  refrigera- 
tion. All  these  different  systems  have  their  advantages  and  disadvantages. 
Some  witnesses  were  in  favor  of  one  system,  some  of  another.  It  is  not  within 
the  province  of  this  commiss*on  to  prescribe  the  method  which  shall  be  adopted, 
?o  long  as  the  price  charged  the  shipper  is  fair.'  "  i 

Cartage. — It  is  doubtful  whether  cartage,  when  furnished  without  charge 
by  a  railroad  company,  comes  within  the  meaning  of  the  phrase  "terminal 
charges,"  or  can  be  regarded  as  "a  rule  or  regulation"  which  in  anywise  "changes, 
affects  or  determines"  any  part  or  the  aggregate  of  the  rates,  fares  and  charges.^ 
However,  it  has  been  said,  in  a  matter  of  this  kind,  much  should  be  left  to  the 
judgment  of  the  commission,  and  should  it  direct,  by  a  general  order,  that  rail- 
way companies  should  thereafter  regard  cartage  when  furnished  free  as  one  of 
the  terminal  charges,  and  include  it  as  such  in  their  schedules,  such  an  order 
might  be  regarded  as  a  reasonable  exercise  of  the  comrhission's  power. ^  There- 
fore, it  has  been  held  that  the  failure  of  a  railroad  company  to  state  in  its  sched- 
ules posted  and  published  at  a  point  on  its  line,  the  fact  that  it  furnishes  free 
cartage  at  such  point,  is  not  a  violation  of  §  6  of  the  interstate  commerce  act, 
from  the  fact  that  the  failure  to  publish  the  fact  of  free  cartage  in  its  schedule 
might  result  in  ignorance  by  some  shippers  of  the  existence  of  such  a  privilege.* 

Privileges  and  Facilities  Granted. — The  furnishing  of  lumber  for  bulk- 
heads for  a  grain  car  was  not  the  furnishing  of  "privileges  of  facilities"  within 
the  meaning  of  the  Interstate  Commerce  Act,  requiring  the  schedules  filed  by  a 
carrier  with  the  interstate  commerce  commission  to  state  the  privileges  and  fa- 
cilities granted  or  allowed  by  the  carrier,  and  the  fact  that  a  carrier's  printed 
schedule  did  not  show  that  bulkheads  were  furnished  in  grain  cars  would  not 
prevent  a  shipper,  who  furnished  material  for  constructing  bulkheads  in  cars 
furnished  him  for  shipping  grain,  in  order  to  make  the  cars  available  for  use, 
from  recovering  the  expense  of  such  bulkheads  from  the  carrier;  the  carrier 
being  under  a  common-law  obligation  to  pay  such  expense.^ 

Baggage  Regulations. — By  requiring  the  baggage  regulations,  including  the 
excess  valuation  rate,  to  be  filed  and  become  part  of  the  tariff  schedules,  the 
rule  of  the  common  law  that  the  carrier  becomes  an  insurer  of  the  safety  of  bag- 
gage against  accidents  not  the  act  of  God  or  the  public  enemy  or  the  fault  of  the 
passenger  is  not  changed.  The  effect  of  such  filing  is  to  permit  the  carrier  by 
such  regulations  to  obtain  commensurate  compensation  for  the  responsibility 
assumed  for  the  safety  of  the  passenger's  baggage,  and  to  require  the  passenger 
whose  knowledge  of  the  character  and  value  of  his  ba?-a;age  is  peculiarly  his 
own  to  declare  its  value  and  pay  for  the  excess  amount.  There  is  no  question  of 
the  reasonableness  or  propriety  of  making  such  regulations,  which  would  be 
binding  upon  the  passenger  if  brought  to  his  knowledge  in  such  wise  as  to  make 
an  agreement  or  what  is  tantamount  thereto.® 

1.  Knudsen-Ferguson  Fruit  Co.  v.  3.  Interstate  Commerce  Comm.  v.  De- 
Michigan  Cent.  R.  Co.,  148  Fed.  968,  79  troit,  etc.,  R.  Co.,  167  U.  S.  633,  42  L. 
C.    C.   A.   46.                                                                     Ed.     306,     17    S.     Ct.     986. 

"  'This  was  said  in  a  cause  pending  be-  4.  Interstate  Commerce  Comm.  v.  De- 
fore  the  commission  involving  the  very  troit,  etc.,  R.  Co.,  167  U.  S.  633,  43  L,. 
practice  novf  challenged  by  the  plaintiff.'  Ed.  306,  17  S.  Ct.  986. 
11  Int.  Com.  Com'n  R.  129,  141."  Knud-  5.  Privileges  and  facilities  granted. — 
sen-Ferguson  Fruit  Co.  v.  Michigan  Loomis  v.  Lehigh  Valley  R.  Co.,  132  N 
Cent.  R.  Co.,  148  Fed.  968,  79  C.  C.  A.  46.  Y.   S.   138,   147   App.   Div.   195. 

2.  Cartage.  —  Interstate  Commerce  6.  Baggage  regulations. — Boston,  etc., 
Comm.  V.  Detroit,  etc.,  R.  Co.,  167  U.  Railroad  v.  Hooker,  233  U.  S  97  34  S 
S.  633,  42  L.  Ed.  306,  17  S.  Ct.  986.  Ct.    536. 
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§  4133.  Publishing. — Effective  railroad  regulations  under  the  Interstate 
Commerce  Act  must  begin  with  the  publicity  of  rates,  and  the  penalty  for  failure 
to  publish  and  file  the  rates  is  as  severe  as  the  penalty  for  failure  to  observe  them 
after  filing.^  The  consignee  is,  on  tender  of  the  freight  stipulated  in  the  bill 
of  lading,  though  it  is  less  than  the  rate  approved  by  the  interstate  commerce  com- 
mission, entitled  to  possession  of  goods  transported  by  connecting  carriers  jointly, 
in  the  absence  of  proof  of  publication  of  the  latter  rate  as  provided  by  §  6  of 
the  Interstate  Commerce  Act.* 

Where  Carrier's  Line  Is  Wholly  Intrastate.-^Under  the  provision  requir- 
ing several  common  carriers  operating  a  through  line  engaged  in  interstate  com- 
merce to  file  schedules  of  rates  constituting  the  basis  of  a  through  interstate  rate, 
each  carrier,  though  operating  a  line  wholly  within  a  state,  which  line  is  a  por- 
tion of  a  through  route  engaged  in  interstate  commerce  through  a  common  ar- 
rangement between  several  connecting  carriers,  is  bound  to  comply  with  such 
act.9 

Prerequisite  for  Conviction  for  Giving  Rebate. — It  is  not  essential,  how- 
ever, to  the  commission  of  the  offense  of  giving  a  concession  from  a  through 
rate  over  connecting  lines  of  railroad,  under  the  Act  of  February  19,  1903,  that 
the  rate  be  a  joint  one  established  by  all  of  the  carriers  and  published  and  filed 
with  the  interstate  commerce  commission.  If  an  initial  carrier  accepts  traffic  for 
transportation,  and  issues  its  bill  of  lading  over  a  route  made  up  of  connecting 
roads  for  which  no  joint  through  rate  has  been  published  and  filed  with  the  com- 
mission, the  lawful  rate  to  be  charged  is  the  sum  of  the  established  local  rates 
published  and  filed  by  the  individual  roads ;  or  if  there  is  a  local  rate  over  one 
road  and  a  joint  rate  over  the  others  for  the  remainder  of  the  route,  all  published 
and  filed  with  the  commission,  the  lawful  through  rate  to  be  charged  is  the  sum 
of  the  local  and  joint  rates. ^"^ 

Terminal  and  Demurrage  Charges. — Demurrage  charged  for  the  detention 
of  cars  in  loading  or  unloading  is  a  terminal  charge,  required  to  be  shown  by 
the  schedules  of  rates  filed  and  published  by  an  interstate  railroad  company  by 
the  terms  of  the  interstate  commerce  act  which  define  transportation  as  including 
all  the  instrumentalities  and  facilities  of  shipment  and  all  services  in  connection 
with  the  receipt,  delivery,  and  handling  of  property  transported,  and  require  the 
filing  and  publishing  of  schedules  showing  all  the  rates,  fares,  and  charges  for 
transportation,  .stating  separately  all  terminal  charges.^^  A  carrier  subject  to 
the  act  may  furnish  free  cartage  from  its  depot  at  one  station  without  publish- 
ing the  fact,  and  not  do  so  at  another  near  by,  without  infringing  upon  §  4  or 
§  6,  especially  when  the  practice  has  been  long  established. ^^  Cartage  is  not  in 
general  a  terminal  expense,  and  is  not  in  general  assumed  by  the  carrier.  The 
transportation  as  between  the  carrier  and  its  patrons  ends  when  the  freights  are 
received  at  the  warehouse,  and  the  charge  made  is  for  a  service  which  ends 
there. 1^  Under  the  facts  the  general  traffic  rate  for  interstate  freight  does  not 
include  delivery  to  an  industrial  plant  of  the  consignee  or  the  transportation  of 
the  cars  from  the  industrial  plant  of  the  shipper  to  the  carrier's  yard  or  main 
line  over  a  distance  varying  from  one-fifth  of  a  mile  to  seven  miles,  but  the  car- 
rier performing  such  service  is  entitled  to  exact  a  reasonable  charge  theref or.i* 

7.  Publishing. — United  States  v.  Illinois  110  C.  C.  A.  513,  188  Fed.  879,  affirming 
Terminal  R.  Co.,  168  Fed.  546.  judgments   United  States  v.   Philadelphia, 

8.  Atlanta,  etc.,  R.  Co,  v.  Home,  106  etc.,  R.  Co.,  184  Fed.  543,  and  United 
Tenn.   (22  Pickle)   73,  59  S.  W.  134.  States  v.   Lehigh  Valley  R.   Co.,  184  Fed. 

9.  Where  carrier's  line  is  wholly  intra-  546. 

state. — United   States  v.   New   York,   etc.,  12.  Interstate  Commerce  Comm.  v.  De- 

R.    Co.,    153    Fed.    630.  troit,    etc.,    R.    Co.,    167   U.    S.    633,    42    L- 

10.  Prerequisite  for  conviction  for  giving       Ed.  306,  17  S.  Ct.  986. 

rebate. — Chicago,  etc.,  R.  Co.  v.  United  13.  Interstate  Commerce  Comm.  v.  De- 
States,  157  Fed.  830,  affirmed  in  209  U.  troit,  etc.,  R.  Co.,  167  U.  S.  633,  42  L. 
S.  90,  52  L.  Ed.  698,  28  S.  Ct.  439.  Ed.   306,   17  S.   Ct.   986. 

11.  Terminal  and  demurrage  charges. —  14.  Atchison,  etc.,  R.  Co.  v.  Interstate 
Lehigh    Valley    R.    Co.    v.    United    States,  Commerce   Comm.,   188   Fed.   229. 
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As  Prerequisite  to  Engaging  in  Transportation. — The  act  requires  every 
carrier  subject  to  the  act  to  file  with  the  interstate  commerce  commission,  print, 
and  keep  open  to  pubHc  instruction,  schedules  showing  all  the  rates  for  transpor- 
tation between  different  points  on  its  own  route,  and  between  points  on  its  own 
route  and  that  of  any  other  railroad  company,  when  a  througli  route  and  a  joint 
rate  liave  been  established,  and  also  forbids  the  carrier  to  engage  in  the  trans- 
portation of  property  between  states  without  filing  such  rates.  It  is  only  the 
"business"  of  a  common  carrier,  which  could  not  be  exercised  without  filing 
rates,  and  a  railroad  company  was  not  prohibited  from  receiving  freight  for  trans- 
portation to  another  state  by  the  fact  that  no  through  route  and  joint  rates  had 
been  established  between  the  points  of  shipment  and  delivery. ^^ 

§  4134.  Posting. — Copies  of  the  printed  schedules,  for  the  use  of  the  public 
shall  be  posted  in  two  public  and  conspicuous  places  in  every  depot,  station,  or 
office  of  such  common  carrier  where  passengers  or  freight,  respectively,  are  re- 
ceived for  transportation,  in  such  form  that  they  shall  be  accessible  to  the  public 
and  can  be  conveniently  inspected. ^"^  Where  a  schedule  of  rates  had  been  filed 
with  the  interstate  commerce  commission  and  copies  thereof  furnished  to  the 
freight  officers  of  the  railroad  company,  it  was  held  that  such  schedule  of  rates 
had  become  legally  operative,  notwithstanding  copies  had  not  been  posted  in  its 
depots  as  required  by  the  act  to  regulate  commerce. ^'^  A  carrier,  filing  its  rates 
with  the  interstate  commerce  commission  as  required  by  the  interstate  commerce 
act  is  barred  from  making  any  agreement  for  a  greater  or  less  rate  than  that 
prescribed  by  the  rates  filed,  though  it  failed  to  post  and  publish  the  rates  as 
prescribed  by  the  act,  but  only  posted  a  card  to  the  effect  that  the  rates  were  in 
charge  of  an  agent  in  an  office,  and  kept  there  for  the  convenience  of  the  public.^* 
But  where  the  evidence  showed  that  the  rate  as  promulgated  by  the  interstate 
commerce  commission  had  not  been  posted  in  the  station  at  the  shipping  point, 
and  the  carrier's  agent  there  was  not  notified  of  its  existence,  but  acted  on  the 
tariff  sheet  in  his  possession,  contracting  with  reference  thereto  to  carry  hay 

15.  As  prerequisite  to  engaging  in  trans-  as  required  by  Interstate  Commerce  Act, 
portation. — Reid  v.  Southern  R.  Co.,  153  §  6,  and  forwarded  copies  to  its  local 
N.    C.   490,   69   S.   E.   618.  agents,    the    fact    that    some    of    its    local 

16.  Posting. — Gulf,  etc.,  R.  Co.  v.  Hef-  agents  failed  to  post  them  did  not  in- 
ley,  158  U.  S.  98,  39  L.  Ed.  910,  15  S.  validate  the  rates  established.  IvOuisviUe, 
Ct.  802.  etc.,    R.    Co.   V.   Allen,   153    S.    W.    198,    152 

17.  Texas,  etc.,  R.  Co.  v.  Cisco  Oil  Ky.  145,  petition  for  rehearing  overruled 
Mill,   204   U.    S.   449,   51   L.   Ed.   562,   27    S.       154  S.  W.   371,   152  Ky.   837. 

Ct.    358;    Kansas,    etc.,    R.    Co.  v.  Albers  18.   Houseman   v.   Fargo    124   N    Y    S 

Comm.    Co.,   33   S.   Ct.   316,   223   U.   S.   573,  1086. 

56  Iv.  Ed.  556,  reversing  judgment  99  Pac.  Erroneous  quotation  by  agent  of  an  in- 

819,   79   Kan.   59.  terstate    carrier    of    a    lower    freight    rate 

That  a  carrier  failed  to  post  its  sched-  than    that    fixed    by    the    published    tariff 

ules   and   tariflf  sheets   in   a   depot,   as   re-  gives  no  right  of  action  to  a  shipper  who 

quired    by    the    interstate    commerce    law,  sustains  injury  by  acting  on  the  faith   of 

does   not   affect   the   validity   of  the   rates  the    quoted   rate,    though    such    tariff   was 

promulgated,     filed     with     the     interstate  not   posted   in   the   carrier's   local   station, 

commerce  commission,  and  deposited  with  Illinois    Cent.    R.    Co.   v.    Henderson    Ele- 

the  station  agent.     Mires  v.  St.  Louis,  etc.,  vator  Co.,  33  S.  Ct.  176,  226  U.  S.  441,  57 

R.  Co.,  134  Mo.  App.  379,  114  S.  W.  1052.  L.  Ed.  290,  reversing  judgment  127  S.'w. 

"Like  views  of  the  posting  clause  vvere  779,  133  Ky.  220. 
expressed  in  Texas,  etc.,  R.   Co.  v.  Cisco  Where   defendant  failed  to  post  an   es- 

Oil    Mill,    204   U.    S.    449,    51    L.    Ed.    562,  tablished    rate    at    a    station    from    which 

27  S.  Ct.  358,  and  upon  further  considera-  plaintiff's    cattle    were    shipped,    whereby 

tion  we  perceive  no  reason  for  departing  he   was    compelled   to    pay   a   rate   higher 

from  them.     See,  also,  Kansas,  etc.,  R.  Co.  than  if  he  had  shipped  under  a  competitive 

V.   Albers    Comm.    Co.,   223   U.   S.    573,    56  rate    over   another   road,    he   was    entitled 

L.  Ed.  556,  32  S.  Ct.  316."     United  States  to  recover  the  difference  under  Interstate 

V.    Miller,    223    U.    S.   599,    56    L.    Ed.   568,  Commerce   Act,    §    8.      St.    Louis,    etc.,    R. 

32   S.   Ct.   323.  Co.   V.   Lewellen   Bros.,   192   Fed.'  540  '  113 

Where    a   railroad   company   seasonably  C.    C.    A.    414,    writ    of    certiorari    denied 

made    out   and   filed    its   traffic    schedules,  in  33  S.  Ct.  835,  325  U.  S.  701. 
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for  a  shipper,  the  carrier  was  liable  in  an  action  by  the  shipper  for  charges  in 
excess  of  such  contract  rate  collected  at  the  point  of  destination  at  the  rate  speci- 
fied in  the  new  tarifif.^^ 

Distinguished  from  Publication. — Publication  and  posting  in  the  sense  of 
the  act  are  essentially  distinct. 2**  From  all  the  provisions  on  the  subject  it  is 
evident  that  the  publication  intended  consists  in  promulgating  and  distributing 
the  tariff  in  printed  form,  preparatory  to  putting  it  into  effect,  while  the  posting 
is  a  continuing  act  enjoined  upon  the  carrier,  while  the  tariff  remains  operative,  as 
a  means  of  affording  special  facilities  to  the  public  for  ascertaining  the  rates  in 
force  thereunder.  In  other  words,  publication  is  a  step  in  establishing  rates, 
while  posting  is  a  duty  arising  out  of  the  fact  that  they  have  been  established.^^ 

Posting  Notice  That  Copies  in  Possession  of  Agent. — The  provision  rela- 
tive to  a  common  carrier  engaged  in  interstate  commerce  over  a  line  owned  en- 
tirely by  it,  that  it  shall  post  printed  copies  of  its  schedules  of  rates  for  the  use 
of  the  public  in  two  public  and  conspicuous  places  in  every  station  where  freight 
is  received  for  transportation,  in  such  form  that  they  shall  be  accessible  to  the 
public,  and  can  be  conveniently  inspected,  is  not  satisfied  by  the  station  agent 
having  copies  of  the  schedule,  and  the  posting  of  a  notice  of  this  fact,  and  that 
they  can  be  inspected  on  application,  so  as  to  put  into  effect  the  further  provision 
of  the  section  that  when  the  carrier  shall  have  established  and  published  its  rates  in 
compliance  with  the  provision  of  the  section,  it  shall  be  unlawful  for  the  carrier 
to  charge  a  smaller  rate  than  specified  in  such  published  schedules.^^ 
•  Where  Copies  Torn  Down. — The  posting  of  copies  of  rates  at  a  railroad  sta- 
tion, where  they'are  afterwards  torn  down,  is  not  a  compliance  with  the  interstate 
commerce  act,  requiring  a  carrier  to  keep  copies  of  its  schedules  of  rates  posted 
at  its  stations,  etc.^^ 

Prerequisite  to  Establishing  Rates. — Obviously,  posting  is  not  a  condition 
to  making  a  tariff  legally  operative.  Neither  is  it  a  condition  to  the  continued 
existence  of  a  tariff  once  legally  established.  If  it  were,  the  inadvertent  or  mis- 
chievous destruction  or  removal  of  one  of  the  posted  copies  from  a  depot  would 
disestablish  or  suspend  the  rates — a  result  which  evidently  is  not  intended  by  the 
act,  for  it  provides  that  rates  only  lawfully  established  shall  not  be  changed 
otherwise  than  in  the  mode  prescribed.^*  In  none  of  its  expressions  is  there 
any  suggestion  that  posting  is  a  necessary  step  in  establishing  rates;  that  is,  in 
making  them  legally  operative. ^^  Posting,  is  not  essential  to  make  rates  legally 
operative,  and  is  required  only  as  a  means  of  affording  special  facilities  to  the 
public   for   ascertaining  the   rates   actually   in    force. ^^      But   where   a   railroad 

19.  Chicago,  etc.,  R.  Co.  v.  Gardner  necessary  to  the  establishment  of  the  rate; 
(Tex.   Civ.  App.),  86  S.  W.  793.  and  hence,  where  a  rate  is  known  to  the 

20.  Distinguished  from  publication. —  persons  operating  the  railroad  as  a  fixed 
United  States  v.  Miller,  233  U.  S.  599,  55  rate,  having  a  uniform  character,  and  un- 
L.    Ed.   568,    32   S.    Ct.   323.  dertaking  to  treat  all  shippers  alike  in  pro- 

81.   United   States   v.   Miller,   223   U.   S.  portion  to  the  distances  shipped,  then  such 

599,   56  L.   Ed.  568,  32  S.  Ct._  323.  rate  is  established,  within  the  meaning  of 

22.  Posting  notice  that  copies  in  posses-  the  section  making  discrimination  a  crime. 
sion  of  agent. — Wabash  R.   Co.  v.  Sloop,  United  States  v.  Howell,  56  Fed.  21. 

200  Mo.  198,  98  S.  W.  607.  25.  United  States  v.  Miller,  223  U.  b.  599, 

23.  Where  copies  torn  down. — Griffin  v.      56  L.  Ed.  568,  32  S.  Ct.  323. 

Wabash  R.   Co.,  115  Mo.  App.  549,  91  S.  26.  Kansas,  etc.,  R.  Co.  v.  Albers  Comm. 

W.   1015.  Co.,   223    U.    S.   573,    56    L.    Ed.    556,    32   S. 

24.  Prerequisite  to  establishing  rates. —  Ct.  316;  Texas,  etc.,  R.  Co.  v.  Cisco  Oil 
United  States  v.  Miller,  223  U.  S.  599,  56  Mill,  204  U.  S.  449,  51  L.  Ed.  562,  27  S. 
L.  Ed.  568,  32  S.  Ct.  323.     See,  also,  Texas,  Ct.   358. 

etc.,   R.   Co.   V.   Cisco   Oil   Mill,   204  U.   S.  Interstate   freight   rates   are   established 

449,  51  E.  Ed.  562,  27  S.  Ct.  358;  Kansas,  when     schedules     thereof     are     regularly 

etc.,  R.  Co.  z;.  Albers  Comm.  Co.,  223  U.  printed,  filed  with  the  interstate  commerce 

S.  573,  56  L.   Ed.  556,  32  S.  Ct.  316.  commission,   and  kept   open  to  public  in- 

The    posting   of    schedules    required   by  spection  by  the  carrier  at  its  freight  offi- 

the  Interstate  Commerce  Act  is  solely  for  ces,    although     such    rates    may    not   be 

the  information  of  the  public,  and  is  not  posted   in   public   and   conspicuous   places, 
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company  failed  to  post  a  schedule  of  tariff  rates  as  required  by  Interstate  Com- 
merce Act  for  the  use  of  the  public  in  every  depot  where  passengers  of  freight 
are  received  for  transportation,  and  a  shipper  in  ignorance  of  such  schedule, 
relying  upon  a  schedule  previously  in  force,  contracted  for  shipment  of  grain, 
to  his  damage,  he  could  recover  of  the  railroad  company  therefor  at  common 
law. 2'' 

Prerequisite  for  Prosecution  for  Rebate. — Compliance  with  the  require- 
ments of  §  6  of  the  act  to  regulate  commerce  of  June  29,  1906,  that  copies  of 
schedules  and  tariffs  for  the  use  of  the  public  shall  be  "posted"  in  two  public 
and  conspicuous  places  in  every  depot,  so  as  to  be  readily  accessible  to  the 
public,  is  not  essential  to  bring  a  tariff  within  the  provision  of  such  act  making  it 
a  misdemeanor  for  any  shipper  knowingly  to  solicit,  accept,  or  receive  a  rebate 
or  concession  whereby  property  is  transported  in  interstate  commerce  at  a  less 
rate  than  that  named  in  the  tariffs  "published  and  filed"  by  such  carrier,  as 
publication  is  a  step  in  establishing  rates,  while  posting  is  a  duty  arising  from  the 
fact  that  they  have  been  established.^* 

Demurrage  Charges. — A  charge  for  demurrage  on  cars  is  not  invalidated 
though  the  rules  regarding  such  demurrage  were  not  posted  in  two  public  places 
in  the  company's  depot  as  required  by  the  rules  of  the  interstate  commerce  com- 
mission.^^ 

§  4135.  Filing  with  Commission. — Every  common  carrier  subject  to  the 
provisions  of  the  Interstate  Commerce  Act  is  required  to  file  with  the  interstate 
commerce  commission  copies  of  its  schedules  of  rates,  fares  and  charges  which 
have  been  established  and  published  in  compliance  with  the  requirements  of  the 
act,  and  to  promptly  notify  the  commission  of  all  changes  made  in  same.^*'  In 
order  to  establish  an  interstate  freight  rate,  under  the  Interstate  Commerce  Act 
as  it  stood  in  1908,  the  carrier  is  bound  to  file  the  schedule  with  the  interstate 
commerce  commission.^  ^  On  action  for  demurrage,  failure  to  file  tariffs  or 
the  filing  of  defective  ones  with  the  interstate  commerce  commission  has  no 
legal  bearing  on  the  right  to  recover  the  ordinary  and  usual  charges. ^^  A  com- 
mon carrier  is  not  deprived  of  its  right  to  make  a  charge  for  demurrage  though 
the  rules  and  tariffs  are  separately  filed  with  the  interstate  commerce  commis- 
sion.^* 

as  required  by  §  6  of  the  Interstate  Com-  Cisco   Oil  Mill,   204  U.   S.  449,   51- L.   Ed. 

merce  Act  of  February  4,  1887,  as  amended  562,  27  S.   Ct.  358. 

by  the  Act   of  March   2,   1889,  as  posting  27.   Illinois    Cent.   R.    Co.   v.   Henderson 

is  not  essential  to  make  rates  legally  op-  Elevator  Co.,  138  Ky.  220,  137  S.  W.  779. 

erative,  but   is   required  only   as   a  means  28.  Prerequisite  for  prosecution  for  re- 

of  affording  special  facilities  to  the  public  bate. — United   States   v.   Miller,   223   U.   S. 

for  ascertaining  the  rates  actually  in  force.  599,  56  L.  Ed.  568,  33  S.  Ct.  323. 

Kansas,  etc.,  R.  Co.  v.  Albers  Comm.  Co.,  29.   Demurrage   charges. — Chicago,    etc., 

223  U.  S.  573,  56  L.  Ed.  556,  32  S.  Ct.  316.  R.  Co.  v.  Berwind,  etc.,  Min.  Co.,  171  111. 

Interstate  freight  rates  are  established  App.  302. 
when  a  schedule  thereof  is  filed  by  a  car-  30.  piling  copies  with  commission.— In- 
ner with  the  mterstate  commerce  com-  terstate  Commerce  Comm.  v.  Cincinnati, 
mission  and  copies  are  furnished  by  the  ^t^.,  R.  Co.,  167  U.  S.  479,  43  L.  Ed.  348, 
railway  company  to  its  freight  offices,  al-  17  5,  ct_  ggg.  Savannah,  etc.,  R.  Co.  v. 
though  such  rates  may  not  be  posted,  Florida  Fruit  Exch.,  167  U.  S.  513,  43  L. 
as  required  by  §  6  of  the  Act  to  Regulate  jj^j  357^  ^^  g.  Ct.  998;  Texas,  etc.,  R.  Co. 
Commerce,  as  amended  March  3  1889,  c.  ^^  Abilene  Cotton  Oil  Co.,  204  U.  S.  426, 
382,  25  Stat  855  [U.  S.  Comp.  St.  1901,  5^  ^^  gj.  553,  37  S.  Ct.  350,  9  Am.  &  Eng 
p.   3158],   which   IS   not   made   a   condition  Ann.  Cas.  1075 

precedent   to   the   establishment   and   put-  01    tj     ..           o*   t       •       ^      t.    ^ 

ting  in  force  of  the  tariff  of  rates,  but  is  Mn    A^r«//i.n ^;^°^r"-;,o*''■■  ^^  ^°-'  ^^^ 

a  provision  based   upon   the   existence   of  ^°-  ^PP;  634,  150  S.  W.  733. 

an  established  rate,  which  has  for  its  ob-  32.  Chicago,  etc.,  R.  Co.  v.  Berwind,  etc., 

ject   the   affording   of   special   facilities    to  Mm.   Co.,  171  111.  App.  302. 

the   public   for   ascertaining  the   rates   ac-  33.  Chicago,  etc.,  R.  Co.  v.  Berwind,  etc., 

tually    in    force.      Texas,    etc.,    R.    Co.    v.  Min.  Co.,  171  111.  App.  303. 
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Agreements  with  Other  Carriers. — It  is  also  required  that  every  such 
common  carrier  shall  file  with  the  commission  copies  of  all  contracts,  agree- 
ments, or  arrangements,  with  other  common  carriers  in  relation  to  any  traffic 
affected  by  the  provisions  of  the  act.^*  Such  carriers  are  required  to  file  with 
the  interstate  commerce  commission  copies  of  their  joint  tariffs,  which  shall  be 
made  public  by  the  carriers  when  directed  by  the  commission,  in  so  far  as  in  the 
judgment  of  the  commission  it  is  deemed  practicable,  the  commission  being  given 
power  to  prescribe  the  measure  of  publicity  to  be  given  and  the  places  in  which 
the  joint  tariffs  shall  be  published.  There  is  also  a  prohibition  like  the  above 
of  any  advance  of  such  joint  rates  except  after  ten  days'  notice,  or  any  reduction 
except  after  three  days'  notice.^^  In  a  prosecution  against  certain  interstate 
carriers  for  shipping  certain  freight  at  a  ten-cent  rate,  when  the  published  and 
filed  rate  was  fifteen  cents  per  hundredweight,  evidence  that  the  ten-cent  rate 
had  been  published  by  defendant's  connections  and  sent  "broadcast,"  though  not 
filed,  was  inadmissible  as  a  matter  of  defense,  since  the  charging  of  a  rate  less 
than  the  filed  rate  constitutes  a  concession  to  the  shipper,  in  violation  of  the  act, 
as  a  matter  of  law.^® 

Effect  of  Filing. — The  mere  filing  of  schedules  of  rates  with  the  interstate 
commerce  commission  raises  no  interference  that  the  commission  agrees  to  such 
rates,  or  all  the  proposed  conditions  of  shipment.^^  As  the  filing  of  schedules  of 
rates  raises  no  inference  that  the  interstate  commerce  commission  agreed  to  them, 
or  the  proposed  conditions  of  shipment,  the  mere  filing  of  a  schedule  by  a  railroad 
company,  in  view  of  the  fact  that  when  the  schedule  was  filed  the  Commission 
had  no  authority  to  fix  rates  for  future  shipments,  and  no  power  to  issue  general 
orders  to  carriers,  and  in  view  of  the  Interstate  Commerce  Act  providing  that  the 
initial  carrier  shall  be  liable  for  the  negligence  of  any  connecting  carrier  despite 
any  contract  receipt  rule,  or  regulation  to  the  contrary,  will  not  validate  a  condition 
in  such  a  schedule,  limiting  the  carrier's  liability  for  negligence  by  means  of  an 
agreed  valuation  of  the  goods  shipped,  and  thus  abrogate  the  provision  of  a  state 
statute  which  makes  such  a  contract  void.^^  \\'here  a  railroad  company  filed  two 
rates  with  the  interstate  commerce  commission,  the  lower  providing  for  an 
agreed  valuation  of  live  stock  shipped,  which  condition  was  invalid,  under  the 
state  law,  for  limiting  the  railroad  company's  liability  for  negligence,  a  decision 
that  the  shipper  might  recover  despite  the  condition,  while  giving  him  all  the 
benefits  of  the  higher  rate,  is  not  erroneous  in  giving  the  shipper  a  less  rate 
than  required  by  law,  because  of  the  filing  of  the  schedule  of  rates  with  the  inter- 
state commerce  commission,  for  the  validity  of  the  agreement  limiting  the  car-- 
rier's  liability  for  negligence  can  not  be  assumed  to  have  been  approved  by  the 
commission,  when  invalid  under  the  state  law.^^ 

34.  Interstate  Commerce  Act,  §  6,  as  States  v.  Merchants',  etc.,  Transp.  Co.,  187 
amended  March  2,  1889.     Interstate  Com-       Fed.  363. 

merce  Comm.  v.  Brimson,  154  U.  S.  447,  37.  Effect  of  filing. — Cramer  v.  Chicago, 
38  L.  Ed.  1047,  14  S.  Ct.  1125;  Gulf,  etc.,  etc.,  R.  Co.,  153  Iowa  103,  133  N.  W.  387. 
R.  Co.  V.  Hefiey,  158  U.  S.  98,  39  L.  Ed.  38.  Cramer  v.  Chicago,  etc.,  R.  Co.,  153 
910,  15  S.  Ct.  802;  Parsons  v.  Chicago,  etc.,  Iowa  103,  133  N.  W.  387. 
R.  Co.,  167  U.  S.  447,  42  L.  Ed.  231,  17  39.  Cramer  v.  Chicago,  etc.,  R.  Co.,  153 
S.  Ct.  887;  Interstate  Commerce  Comm.  v.  Iowa  103,  133  N.  W.  387. 
Cincinnati,  etc.,  R.  Co.,  167  U.  S.  479,  42  "We  do  not  understand  that  the  inter- 
im. Ed.  243,  17  S.  Ct.  896,  affirmed  and  fol-  state  commerce  commission  approves  and 
lowed  in  Savannah,  etc.,  R.  Co.  v.  Florida  adopts  all  rates  and  conditions  contained 
Fruit  Exch.,  167  U.  S.  512,  42  L.  Ed.  257,  in  any  schedule  of  rates  filed  by  a  com- 
17  S.  Ct.  998.  men  carrier.  At  the  time  when  the  ship- 
Agreements  with  other  carriers-. — Inter-  ment  in  question  was  made,  the  interstate 
state  Commerce  Comm.  v.  Brimson,  154  commerce  commission  had  no  authority 
U.  S.  447,  459,  38  E.  Ed.  1047,  14  S.  Ct.  to  fix  rates  for  future  shipments.  It  did 
1125.  have  power,  however,  to  determine  upon 

35.  Gulf,  etc.,  R.  Co.  v.  Hefley,  158  U.  the  reasonableness  of  rates,  when  that 
S.  98,  39  L.  Ed.  910,  15  S.  Ct.  802.  question  was  brought  before  it.    Interstate 

36.  Published    but    not     filed. — United       Commerce  Comm.  v.  Alabama  Mid.  R.  Co., 
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§  4136.  Distributing  in  Offices  of  Agents. — Under  the  Interstate  Com- 
merce Act  providing  that  a  carrier,  in  order  to  establish  an  interstate  rate,  must 
file  the  schedule  with  the  interstate  commerce  commission  and  publish  the  same, 
the  carrier,  to  prove  the  establishment  of  an  interstate  rate  for  a  particular 
station,  is  bound  to  prove  that  the  printed  schedule  containing  such  rate  had 
been  furnished  to  that  station,  or  to  the  agent  in  charge  thereof ;  and  proof  that 
a  printed  copy  of  the  schedule  containing  the  rate  was  furnished  to  the  carrier's 
depot  and  freight  agent  at  another  station,  some  six  miles  from  the  station  in 
question,  was  insufficient.*" 

§  4137.  Construction  of  Schedule.^ — In  construing  classification  sheets 
the  intent  of  the  framers  as  to  the  meaning  of  words  used  when  it  can  be  ascer- 
tained should  be  given  effect,  regardless  of  the  intent  of  the  shipper  or  of  the 
local  usages  relating  to  the  meaning  of  terms  used  therein. *i  When  the  plaintiff 
applied  for  cars  for  the  transportation  of  oak  cross  ties,  one  of  the  defendant 
carriers  had  a  joint  rate  to  certain  points,  including  the  destination  of  the  ties, 
applying  to  "lumber,  car  loads,  all  kinds."  The  other  defendant  carrier  had  a 
similar  rate  on  "lumber,  all  kinds,"  but  neither  carrier  had  a  specific  rate  on 
cross  ties.  "Lumber"  being  generally  defined  to  include  "any  timber  sawed  or 
split  for  use,"  whether  by  maul,  wedge,  or  the  use  of  machinery  in  a  mill,  any- 
thing manufactured  out  of  a  log  with  saw,  ax,  maul,  wedge,  or  machine,  for 
building  houses,  bridges,  fences,  or  railroads,  after  the  product  leaves  the  log 
for  commercial  use,  it  included  the  cross  ties  within  such  joint-rate  schedules.*^ 
Showcases  are  "furniture"  within  the  ordinary  meaning  of  the  word,  which 
governs  in  the  construction  of  tariff  schedules  published  for  the  information  of 
the  public,  and  are  included  in  a  commodity  rate  on  "furniture  (new)  all 
kinds."43 

Agreement  of  Parties. — A  carrier  fixed  certain  rates  for  peaches  in  baskets 
covered  with  gauze,  and  other  rates  for  peaches  in  baskets  with  wood  covers. 
A  shipper  placed  his  peaches  in  gauze-covered  baskets,  and  placed  a  layer  of 
baskets  on  the  floor  of  a  car.  He  then  nailed  cross-pieces  to  the  upright  posts, 
and  then  laid  a  new  floor  on  the  crosspieces,  just  above  the  first  tier  of  baskets, 
and  then  placed  another  tier  of  baskets  on  the  new  floor,  and  so  on  to  the  top 
of  the  car.  It  was  held  that  he  shipped  his  peaches  in  baskets  covered  with 
gauze  and  the  carrier  was  entitled  to  the  higher  rate,  notwithstanding  an  agree- 
ment with  the  agent  for  the  lesser  rate,  on  the  theory  that  the  peaches  were 
shipped  in  baskets  with  wood  covers.** 

168  U.  S.  144,  18  S.  Ct.  45,  42  L.  Ed.  414;  its   schedule  of  rates  and  distribute  them 

Interstate    Commerce    Comm.    v.    Cincin-  that    shippers    may   have    access    to  .them 

nati,  etc.,  R.  Co.,  167  U.  S.  479,  17  S.  Ct.  and    ascertain    their    terms.      Oregon    R.,  ' 

896,  43  L.   Ed.  243.     But  it  had  no  power  etc.,  Co.  v.  Thisler,  133  Pac.  539,  90  Kan.  s! 

to  issue  general  orders  in  relation  to  car-  The     posting    of    copies    of    a    carrier's 

riers.      Texas,    etc.,    R.    Co.    v.    Interstate  schedule   of  rates   at   stations   is   not   nec- 

Commerce    Comm.,    162   U.    S.    197,    16   S.  essary  to  render  a  change  in  the  rates  ef- 

Ct.   666,  40  L.   Ed.  940."     Cramer  v.   Chi-  fectiye,  it  is  necessary  that  the  schedules 

cago,   etc.,   R.    Co.,   153    Iowa   103,   133   N.  be  distributed  among  the  dififerent  stations 

W.  387.  at  which   it   has   effect,   and   merely   filing 

40.   Distributing   in  offices   of   agents. —  the  schedules  with  the  commission  is  not 

Hunter  v.  St.  Louis,  etc.,  R.  Co.,  167  Mo.  sufficient.      Virginia-Carolina    Peanut    Co. 

App.   634,   150  S.   W.   733.  ^-  Atlantic,  etc.,  R.  Co.  (N.  C),  82  S.  E.  1. 

In     order     to     establish     an     interstate  41.  Construction  of  schedule. — Smith  v. 

freight   rate,    under   the    Interstate    Com-  Great   Northern   R.    Co.,   15   N.   Dak.   195, 

merce  Act  as  it  stood  in  1908,  the  carrier  107   N.  W.  56. 

is  bound  to  promulgate  and  distribute  the  42.  American,  etc..  Timber  Co.  v.  Kan- 

tarifi  in  printed  form  in  the  offices  of  its  sas,  etc.,  R.  Co.,  175  Fed.  28. 

agents.     Hunter  v.  St.  Louis,  etc.,  R.  Co.,  43.  Chicago,  etc.,  R.  Co.  v.  Feintuch,  191 

167  Mo.  App.  634,  150  S.  W.  733.  Fed.  483. 

Under    Interstate    Commerce   Act,    §    6,  44.  Agreement  of  parties. — Houseman  v. 

3   carrier  must  file  with   the   Commission  Fargo,  134  N.  Y.  S.  1086. 
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§§  4138-4145.  Operation  and  Effect  of  Schedules— §  4138.  In  Gen- 
eral.— Where  a  carrier  makes  its  schedules  of  rates  and  files  them  with  the 
interstate  commerce  commission,  which  approves  and  promulgates  them  as  re- 
quired by  the  Interstate  Commerce  Act  both  the  carrier  and  shipper  must  ob- 
serve them,  and  any  known  departure  therefrom  will  subject  them  to  a  fine.*^ 
Where  a  commodity  rate  is  named  in  a  tariff  on  a  commodity  and  between  speci- 
fied points,  the  commodity  rate  is  the  lawful  rate,  though  a  class  rate  or  some 
combination  may  make  a  lower  rate.*^  Where  a  tariff  has  been  established  on  a 
commodity  for  a  through  interstate  shipment,  as  provided  by  the  act,  there  can 
be  no  departure  therefrom  unless  made  according  to  law.*''' 

Shipper's  Right  Therein. — Under  the  provisions  of  the  Interstate  Com- 
merce Act  which  require  railroad  companies  to  adhere  to  their  filed  and  pub- 
lished rates,  a  shipper  who  delivers  property  for  carriage  has  a  contract  right 
to  the  rates  and  all  privileges  and  facilities  specified  in  the  schedules  then  in 
force.*^ 

§§  4139-4141.  As  Standard  Charge— §  4139.  In  General.— It  is  now 

the  established  rule  that  a  carrier  can  not  depart  to  any  extent  from  its  pub- 
lished schedule  of  rates  for  interstate  transportation  on  file  without  incurring 
the  penalties  of  the  statute.*^  Where  a  common  carrier  has  established  and 
published  its  rates  and  charges  in  compliance  with  the  provisions  of  the  section 
requiring  that  the  schedule  showing  such  rates  shall  be  posted  in  every  station 
where  freight  is  received  it  shall  be  unlawful  for  the  carrier  to  charge  a  greater 
or  less  compensation  than  is  specified  in  such  published  schedule  of  rates  and 
charges  as  may  at  the  time  be  in  force. s''  The  Interstate  Commerce  Act  pro- 
vides for  and  prescribes  a  standard  by  comparison  with  which  it  may  be  deter- 


45.  Operation  and  effect  of  schedules. — ■ 

Boston,  etc.,  Railroad  v.  Hooker,  333  U. 
S.  97,  34  S.  Ct.  536,  citing  Gulf,  etc.,  R. 
Co.  V.  Hefley,  158  U.  S.  98,  39  L.  Ed.  910, 
15  S.  Ct.  803;  Texas,  etc.,  R.  Co.  v. 
Mugg,  303  U.  S.  243,  50  L.  Ed.  1011,  26 
S.  Ct.  628;  Armour  Packing  Co.  v.  United 
States,  209  U.  S.  56,  52  L.  Ed.  681,  38 
S.  Ct.  428;  Louisville,  etc.,  R.  Co.  v.  Mott- 
ley,  319  U:  S.  467,  55  L.  Ed.  397,  31  S. 
Ct.  365,  34  L.  R.  A.,  N.  S.,  671;  Illinois 
Cent.  R.  Co.  v.  Henderson  Elevator  Co., 
138  Ky.  230,  137  S.  W.  779;  Ford  v.  Chi- 
cago, etc.,  R.  Co.  (Minn.),  143  N.  W.  349; 
Melody  v.  Great  Northern  R.  Co.,  35  S. 
Dak. '606,  137  N.  W.  543,  Ann.  Cas.  1913C, 
727. 

46.  Pecos,  etc.,  R.  Co.  v.  Porter  (Tex. 
Civ.  App.),   156   S.  W.   367. 

47.  United  States  v.  Pennsylvania  R. 
Co.,  153  Fed.  625. 

48.  Shipper's  right  therein. — American 
Sugar  Refiin.  Co.  v.  Delaware,  etc.,  R. 
Co.,  307  Fed.  733,  reversing  judgment  on 
rehearing  200  Fed.  653. 

49.  As  standard  charge. — United  States. 
— Louisville,  etc.,  R.  Co.  v.  Mottley,  319 
U.  S.  467,  55  L.  Ed.  297,  31  S.  Ct.  265, 
84  L.  R.  A.,  N.  S.,  671;  Union  Pac.  R. 
Co.  V.  Goodridge,  149  U.  S.  680,  37  L.  Ed. 
896,  13  S.  Ct.  970;  Gulf,  etc.,  R.  Co.  v. 
Hefley,  158  U.  S.  98,  39  L.  Ed.  910,  15 
S.  Ct.  803;  New  York,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Comm.,  200  U.  S.  361, 
50  L.  Ed.  515,  26  S.  Ct.  272;  Texas,  etc., 
R.  Co.  V.  Abilene  Cotton  Oil  Co.,  204  U. 


S.  426,  51  L.  Ed.  553,  27  S.  Ct.  350,  9  Am. 
&  Eng.  Ann.  Cas.  1075;  Great  Northern 
R.  Co.  V.  O'Connor,  233  U.  S.  508,  34  S. 
Ct.   380. 

Kansas. — Christl  v.  Missouri  Pac.  R.  Co. 
(Kan.),   141  Pac.   587. 

South  Carolina. — Hardaway  v.  Southern 
R.  Co.,  90  S.  C.  475,  73  S.  E.  1030,  Ann. 
Cas.  1913D,  366. 

An  interstate  carrier  can  charge  no 
more  and  no  less  than  the  rate  filed  with 
and  approved  by  the  interstate  commerce 
commission  and  published  as  the  lawful 
rate,  and  a  greater  or  less  charge  can  not 
be  justified  on  the  ground  of  mistake. 
Aldrich  v.  Southern  R.  Co.,  79  S.  E.  316, 
95  S.  C.  437. 

50.  Act  Cong.  Feb.  4,  1887,  24  Stat.  379, 
c.  104,  §  6,  as  amended  by  Act  March  3, 
1889,  25  Stat.  855,  c.  383  (Interstate  Com- 
merce Act). 

The  act  provides  that  when  any  com- 
mon carrier  shall  have  established  and 
published  its  rates,  fares  and  charges  in 
compliance  with  the  provisions  of  said 
section,  it  shall  be  unlawful  for  such  com- 
mon carrier  to  charge,  demand,  collect  or 
receive  from  any  person  or  persons  a 
greater  or  less  compensation  for  the  trans- 
portation of  passengers  or  property,  or 
for  any  services  in  connection  therewith, 
than  is  specified  in  such  published  sched- 
ule of  rates,  fares  and  charges  as  may  at 
the  time  be  in  force.  Interstate  Com- 
merce Act,  §  6,  as  amended  March  3, 
1889.  Gulf,  etc.,  R.  Co.  v.  Hefley,  158  U. 
S.  98,  39  L.   Ed.  910,   15   S.   Ct.  803. 
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mined  whether  a  given  rate  is  or  is  not  to  be  deemed  unreasonable  within  the 
meaning  of  the  act;  and  that  standard  is  the  rate  adopted,  printed,  and  kept 
posted,  as  required  by  the  statute,  by  those  engaged  in  the  business,  and  subject 
to  the  effects  of  free  competition.  Courts  and  juries  can  not  resort  to  any  other 
standard.^i  Where  the  evidence  showed  that  the  rate  as  promulgated  by  the 
interstate  commerce  commission  had  not  been  posted  in  the  station  at  the  ship- 
ping point,  and  the  carrier's  agent  there  was  not  notified  of  its  existence,  but 
acted  on  the  tariff  sheet  in  his  possession,  contracting  with  reference  thereto 
to  carry  hay  for  a  shipper,  the  carrier  was  liable  in  an  action  by  the  shipper 
for  charges  in  excess  of  such  contract  rate  collected  at  the  point  of  destination 
at  the  rate  specified  in  the  new  tariff.^^ 

Where  Lesser  Rate  Contracted  for. — If  a  rate  quoted  is  less  than  the 
schedule  rate  approved  by  the  interstate  commerce  commission  and  published, 
the  shipper  is  liable  for  the  full  rate,  whether  he  actually  knows  that  the  rate 
quoted  is  less  than  the  schedule  rate  or  not-^^  Where  a  freight  rate  has  been 
duly  fixed  by  the  interstate  commerce  commission  and  posted  by  a  railroad  com- 
pany, a  lesser  rate  contracted  for  between  the  shipper  and  a  company,  whether 
intentional  or  through  mistake,  is  not  binding,  and  the  company  can  hold  the 
freight  until  the  legal  rate  is  paid.^* 

Where  Rate  Not  Known  to  Carrier. — In  a  prosecution  of  an  interstate 
carrier  for  shipping  freight  at  a  rate  less  than  that  filed  with  the  interstate  com- 
merce commission,  defendant  could  not  be  heard  to  say  that  it  did  not  know  of 
the  filed  rate,  which  it  had  established  in  accordance  with  the  law,  as  a  justifica- 
tion for  its  departure  therefrom. ^^ 

Hay  and  Old  Hay. — An  interstate  commerce  rate  for  "hay''  prevents  a  con- 
tract for  another  rate  for  "old  hay."  ^^ 

Under  Provision  as  to  Rebates. — Where  fruit  was  being  shipped  from 
California  to  the  eastern  markets  and  several  railroad  companies  published  a 
guaranteed  through  rate  on  such  goods,  taking  advantage  of  this  rate,  the  ship- 
pers, at  the  end  of  the  initial  carrier's  road,  made  agreements  with  the  connect- 
ing carriers,  whereby  they  obtained  rebates  on  routing  the  goods  over  the  latter 
roads;  but  the  initial  carrier,  in  order  to  avoid  this,  reserved  the  right  to  route 
the  goods  beyond  its  own  lines,  the  court  committed  error  in  sustaining  the 
action  of  the  interstate  commerce  commission  in  ordering  the  initial  carriers  to 
desist  from  enforcing  the  new  rule,  as  the  payment  of  rebates  was  a  violation  of 
the  commerce  act,  and  there  is  nothing  in  §  6  of  the  Interstate  Commerce  Act, 
providing  for  the  filing  of  through  joint  tariff  rates  when  agreed  upon,  to  pre- 
vent it.  This  statute  should  not  be  construed  so  as  to  prohibit  a  rule  to  prevent 
the  obtaining  of  rebates.^''' 

Through  and  Local  Rates. — Schedules  of  joint  rates  are  required  to  be 
filed  with  the  commission.  And  when  so  filed  it  is  unlawful  to  charge  more  or 
less  than  is  named  therein.^s     But  this  does  not  prevent  the  carrier  from  reserv- 

51.  Van  Patten  v.  Chicago,  etc.,  R.  Co.,  tween  the  rate  quoted  and  the  tariff  rate 
81  Fed.  545.  Baldwin,  etc.,  Land  Co.  v.  Columbia,  etc., 

52.  Chicago,  etc.,  R.  Co.  v.  Gardner  (Tex.       R.   Co.,  58  Ore.  285,   114  Pac.  469. 

Civ.  App.),  86  S.  W.  793.  55.  Where  rate  not  known  to  carrier. 

53.  Where  lesser  rate  contracted  for.^  United  States  v.  Merchants',  etc.,  "rransp. 
Baldwin,  etc..  Land  Co.  v.  Columbia,  etc.,       Co.,   187   Fed.   363. 

R.  Co.,  58  Ore.  285,  114  Pac.  469.  56.  Hay  and  old  hay.— Missouri,  etc.,  R. 

54.  Sutton  V.  St.  Louis,  etc.,  R.  Co.,  159  Co.  v.  Bowles,  1  Ind.  'T.  250,  40  S.' W.  899' 
Mo.  App.  685,  140  S.  W.  76;  Gerber  v.  57.  Under  provision  as  to  rebates.—^ 
Wabash  R.  Co.,  63  Mo.  App.  145.  Southern  Pac.  Co.  v.  Interstate  Commerce 

Where  a  carrier  in  good  faith  quoted  on  Comm.,   SCO  U.   S.   536,   50  L.   Ed.   585    26 

an   interstate   shipment   of  sheep  a   lower  S.  Ct.  330.  '         ' 

rate    than    the    tariff    rate,    and    then    de-  58.   Schedule  of  joint  rates. Interstate 

manded  the  schedule  rate  before  shipment  Commerce  Act,  §  6,  as  amended  March  6 

commenced,  which  was  paid,   it  was   not  1889.     Gulf,  etc.,  R.  Co.  v.  Hefley    158  u' 

liable  to  the  shipper  for  the  difference  be-  S.  98,  39  L.  Ed.'  910,  15  S. 'Ct.  802-  Inter- 


5§  4139-4140  CARRIERS.  3752 

ing  the  right  to  route  goods  beyond  his  line,  when  necessary  to  break  up  rebat- 
ing by  connecting  carriers.^^  Where  it  appeared  that  local  freight  rates  had 
been  filed  with  the  interstate  commerce  commission,  but  there  was  no  proof 
that  no  through  rate  had  been  filed,  an  agreement  by  a  carrier  to  transport  at  a 
rate  less  than  the  local  rates  was  not  shown  to  be  illegal,  though,  if  no  through 
rate  had  been  filed,  the  local  rate  would  control.*^ 

Where  Goods  Reshipped. — All  goods  offered  for  shipment  at  a  certain  point 
must  be  carried  at  the  estabhshed  rate  for  such  goods  from  such  point,  whether 
the  shipment  originates  there  or  is  delivered  from  a  connecting  carrier  for  re- 
shipment.®! 

Demurrage  and  Storage  Charges. — Where  a  carrier  gave  notice  of  the 
arrival  of  freight  before  it  had  so  placed  the  cars  that  the  freight  could  be  deliv- 
ered to  the  consignees,  and  thereafter  attempted  to  charge  storage  while  the 
cars  remained  in  its  possession  as  the  carrier,  in  addition  to  the  freight  rates 
it  was  authorized  to  charge  under  its  published  tatiffs,  there  was  a  willful  vio- 
lation of  the  provisions  of  the  Interstate  Commerce  Act,  providing  that  no  car- 
rier shall  charge,  demand,  or  collect  different  compensation  for  service  than  the 
rates  specified  in  the  tariff  filed. ^^ 

Damages  for  Charge  in  Excess  of  Schedule. — A  shipper,  who  is  charged 
by  a  railroad  company  on  an  interstate  shipment  a  rate  in  excess  of  that  estab- 
lished by  the  company  and  filed  with  the  interstate  commerce  commission,  is  in- 
jured by  such  unlawful  rate  within  the  meaning  of  the  Interstate  Commerce 
Act  without  regard  to  the  question  of  its  reasonableness,  and  under  §  16  the 
interstate  commerce  commission  has  power  to  make  an  award  of  damages  there- 
for which  may  be  enforced  by  action  in  a  circuit  court. ^^ 

Proceedings  to  Attack  Schedule  Rate. — The  shipper  has  the  right,  by  ap- 
propriate proceedings,  to  attack  the  rate  or  the  classification  and  if  either  or 
both  are  held  to  be  unreasonable  can  secure  appropriate  relief  either  by  repara- 
tion order,  or  by  suit  in  court,  after  such  finding  of  unreasonableness.  But  so 
long  as  the  tariff  rate,  based  on  value,  remains  operative  it  is  binding  upon  the 
shipper  and  carrier  alike  and  is  to  be  enforced  by  the  courts  in  fixing  the  rights 
and  liabilities  of  the  parties.** 

§  4140.  Contractual  Rate. — Common  carriers  having  adopted  classifica- 
tion sheets  fixing  transportation  charges,  and  having  filed  them  with  the  inter- 
state commerce  commission,  are,  as  well  as  the  shippers,  bound  thereby,  and 
contracts  between  carriers  and  shippers  are  governed  by  the  classification  of  the 
sheet  in  force  at  the  date  of  the  shipment. ^^     An  agreement  whereby  a  carrier 

state   Commerce   Comm.  v.   Brimson,   154  64.  Proceedings  to  attack  schedule  rate. 

U.  S.  447,  38  L.  Ed.  1047,  14  S.  Ct.  1125;  —Great  Northern  R.  Co.  v.  O'Connor,  233 

Texas,  etc.,  R.  Co.  v.  Abilene   Cotton  Oil  U.    S.    508,    34    S.    Ct.    380;    Kansas,    etc., 

Co.,   204   U.    S.   436,    51   L.    Ed.    553,    37    S.  R.  Co.  V.  Carl,  227  U.  S.  639,  33  S.  Ct.  391; 

Ct.    350,   9   Am.    &   Eng.   Ann.    Cas.   1075;  Missouri,  etc.,  R.  Co.  v.  Harriman,  227  U. 

Southern  Pac.  Co-  v.  Interstate  Commerce  S.  657,  33  S.  Ct.  397. 

Comm.,  200  U.  S.  536,  50  L.   Ed.  585,  26  65.    Contractual    rate. — United    States. — 

S.  Ct.  330.  United    States    v.    Standard    Oil    Co.,    183 

59.  Southern  Pac.  Co.  v.  Interstate  Com-  Fed.  223;  Illinois  Cent.  R.  Co.  v.  Segari 
merce    Comm.,   200   U.   S.   536,   50   L.    Ed.  &    Co.,   205   Fed.   998. 

585,  26  S.   Ct.  330.  Alabama. — Southern  R.  Co.  v.  Harrison, 

60.  Baltimore,  etc.,  R.  Co.  v.  La  Due,  119  Ala.  539,  24  So.  553,  43  L.  R.  A.  385, 
108  N.  Y.  S.  659,  57  Misc.  Rep.  614.  73  Am.   St.   Rep.   936. 

61.  Where  goods  reshipped. — Bigbee,  Georgia. — Raleigh,  etc..  R.  Co.  v.  Swan- 
etc,  Packet  Co.  v.  Mobile,  etc.,  R.  Co.,  60  son,  28  S.  E.  601,  103  Ga.  754,  39  L.  R. 
Fed.   545.                                                                            A.    275. 

62.  Demurrage  and  storage  charges. —  Iowa. — McManus  v.  Chicago,  etc.,  R. 
United   States  v.   Texas,   etc.,   R.   Co.,   185       Co.,  156  Iowa  359,  136  N.  W.  769. 

Fed.  830.  Kansas. — Chicago,   etc.,   R.   Co.   v.   Hub- 

63.  Damages   for  charge   in   excess   of      bell,  54  Kan.  332,  38  Pac.  266. 
schedule. — Chicago,  etc.,   R.   Co.   v.   Fein-          Kentucky. — Louisville,     etc.,     R.     Co.    v. 
tuch,  191  Fed.  482.  Allen,  153  S.  W.  198,  152  Ky.  145,  petition 
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accepts  from  the  shipper  less  than  the  established  and  published  rate  violates  the 
Interstate  Commerce  Act  and  is  wholly  illegal. ^^  The  rate  is  fixed  by  law  and 
not  by  contract.''^  There  is  no  provision  excepting  special  contracts  from  the 
operation  of  the  law.  One  rate  is  to  be  charged,  and  that  the  one  fixed  and  pub- 
lished in  the  manner  pointed  out  in  the  statute,  and  subject  to  change  in  the  only 
way  open  by  the  statute.  There  is  no  provision  for  the  filing  of  contracts  with 
shippers,  and  no  method  of  making  them  public  defined  in  the  statute.  If  the 
rates  are  subject  to  secret  alteration  by  special  agreement,  then  the  statute  will 
fail  of  its  purpose  to  establish  a  rate  duly  published,  known  to  all,  and  from 
which  neither  shipper  nor  carrier  may  depart.'^* 

Made  before  Act  Took  Effect. — Where  a  carrier  is  engaged  in  business  au- 
thorized by  charter  or  legislation  prior  to  Interstate  Commerce  Act,  and  so  in- 
terblended  with  the  transportation  as  to  defy  separation,  the  authority  of  regu- 
lating is  limited  to  compelling  just  and  reasonable  rates. ^^ 


for  rehearing  overruled  154  S.  W.  371, 
152  Ky.  837. 

Massachusetts. — New  York,  etc.,  R.  Co. 
V.  York,  etc.,  Co.,  103  N.  E.  366,  315  Mass. 
36. 

New  Mexico. — Pecos  Valley,  etc.,  R.  Co. 
V.  Harris,  14  N.  Mex.  410,  94  Pac.  951. 

New  York. — Pennsylvania  R.  Co.  v. 
Mogi,  138  N.  Y.  S.  643,  71  Misc.  Rep.  413; 
judgment,  108  N.  Y.  S.  659,  57  Misc.  Rep. 
614,  reversed  in  Baltimore,  etc.,  R.  Co. 
V.  La  Due,  113  N.  Y.  S.  964,  138  App. 
Div.   594.  . 

North  Carolina. — Virginia-Carolina  Pea- 
nut Co.  V.  Atlantic,  etc.,  R.  Co.  (N.  C), 
83  S.  E.  1. 

North  Dakota. — Smith  v.  Great  North- 
ern R.  Co.,  15  N.  Dak.  195,  107  N.  W.  56. 

Texas. — Southern  Pac.  Co.  v.  Redding, 
17  Tex.  Civ.  App.  440,  43  S-  W.  1061; 
Houston,  etc.,  R.  Co.  v.  Dumas  (Tex.  Civ. 
App.),  43  S.  W.  609.  See,  also,  Missouri, 
etc.,  R.  Co.  v.  Trinity  County  Lumber  Co., 
1  Tex.  Civ.  App.  553,  31  S.  W.  390;  Texas, 
etc.,  R.  Co.  V.  Clark,  4  Tex.  Civ.  App.  611, 
23,  S.   W.    698. 

Washington. — Fisher  v.  Great  Northern 
R.  Co.,  49  Wash.  305,  95  Pac.  77. 

The  time  during  which  a  rate  different 
from  the  rate  agreed  upon  between  the 
carrier  and  a  shipper  is  established  by  the 
filing  and  publishing  of  such  rate  is  ex- 
cepted from  the  term  of  such  contract  by 
the  acts  of  congress  regulating  commerce 
which  are  a  part  thereof.  Armour  Pack- 
ing Co.  V.  United  States,  153  Fed.  1,  83 
C.  C.  A.  135,  14  L.  R.  A.,  N.  S.,  400. 

An  interstate  shipper  is  liable  to  pay 
the  freight  fixed  by  printed  and  published 
.schedules  of  the  initial  carrier  on  file  with 
the  interstate  commerce  commission,  not- 
withstanding any  stipulations  in  the  bill 
of  lading  to  the  contrary.  Yorke  Furni- 
ture Co.  V.  Southern  R.  Co.  (S.  C),  78 
S.  E.  67. 

Made  before  act  took  effect. — Act  Cong. 
Feb.  4,  1887,  entitled  "An  act  to  regulate 
commerce,"  abrogated  all  existing  con- 
tracts with  common  carriers  for  special 
interstate  commercial  rates,  and  vested  in 
the   federal    courts    or   tribunals    specified 


therein  exclusive  jurisdiction  to  inquire 
into  and  adjust  such  interstate  rates  as 
are  alleged  to  be  unfair  or  discriminative. 
Fitzgerald  v.  Fitzgerald,  etc.,  Constr.  Co., 
41  Neb.  374,  59  N.  W.  838. 

Payment  of  schedule  rate  as  prerequi- 
site to  recovery  of  goods. — 34  Stat.  379, 
declares  that,  if  any  common  carrier  shall 
receive  from  any  person  a  greater  or  less 
compensation  for  any  service  rendered 
than  it  receives  from  others  for  a  like 
service,  such  carrier  shall  be  guilty  of  un- 
just discrimination,  which  is  declared  to 
be  unlawful.  Held,  that  where  plaintiff 
sued  a  railroad  company  to  recover  cer- 
tain chattels  without  first  paying  freight 
charges  thereon  according  to  the  com- 
pany's published  schedule,  and  plaintiff 
claimed  an  agreement  whereby  transpor- 
tation charges  were  to  be  less  than  the 
published  schedule,  there  could  be  no  re- 
covery, such  contract  being  unlawful  as 
to  both  parties.  Church  v.  Minneapolis, 
etc.,  R.  Co.,  85  N.  W.  1001,  14  S.  Dak. 
443. 

66.  Taenzer  &  Co.  v.  Chicago,  etc.,  R. 
Co.,  191  Fed.  543,  citing  Gulf,  etc.,  R. 
Co.  V.  Hefley,  158  U.  S.  98,  39  L.  Ed. 
910,  15  S.  Ct.  803;  Texas,  etc.,  R.  Co.  v. 
Mugg,  303  U.  S.  343,  50  L.  Ed.  1011,  26 
S.  Ct.  638;  Armour  Packing  Co.  v.  United 
States,  309  U.  S.  56,  52  L.  Ed.  681,  38  S. 
Ct.  428;  New  York,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Comm.,  200  U.  S.  361,  50 
L.   Ed.   515,  26  S.   Ct.   373. 

67.  The  interstate  commerce  law  (Act 
Feb.  4,  1887,  c.  104,  24  Stat.  379  [U.  S. 
Comp.  St.  1901,  p.  3154])  abrogated  the 
right  of  the  carrier  and  shipper  to  fix  the 
freight  rate  by  contract;  the  law  fixing 
the  rate.  Baltimore,  etc.,  R.  Co.  w.  New 
Albany  Box,  etc.,  Co.,  48  Ind.  App.  647, 
94    N.    E.   906,    96    N.    E.    38. 

68.  Armour  Packing  Co.  v.  United 
States,  309  U.  S.  56,  52  L.  Ed.  681,  38  S. 
Ct.  438;  Louisville,  etc.,  R.  Co.  v.  Mottley, 
219  U.  S.  467,  55  L.  Ed.  297,  31  S.  Ct.  365, 
34  L.  R.  A.,  N.  S.,  671. 

69.  Made  before  act  took  effect. — New 
York,  etc.,  R.  Co.  v.  Interstate  Commerce 
Comm.,  300  U.  S.  361,  50  L.  Ed.  515,  36  S. 
Ct.  373. 
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Where  Rate  Intentionally  Misquoted.— The  contract  being  against  the 
public  policy  of  the  United  States,  as  expressedly  declared  by  these  statutes, 
the  fact  that  the  shipper  did  not  intend  to  violate  the  law  is  immaterial.'** 
Where  an  unusually  low  rate  has  been  given  by  the  agent  of  several  connecting 
carriers  on  a  shipment  of  unusual  character,  and  the  initial  carrier  willfully 
misroutes  the  goods  so  that  the  shipper  is  compelled  to  pay  a  much  higher  rate, 
such  initial  carrier  can  not  escape  liability  for  damages  on  the  ground  that  the 
rate  given  was  in  violation  of  interstate  commerce  law.'^^ 

Where  Mistake  in  Quoting  Rate. — A  common  carrier  may  exact  the  regu- 
lar rate  for  an  interstate  shipment,  as  shown  by  its  printed  and  pubhshed  sched- 
ules on  file  with  the  interstate  commerce  commission  and  posted  in  the  stations 
of  such  carrier,  as  required  by  the  Interstate  Commerce  Act,  although  a  lower 
rate  was  quoted  by  the  carrier  to  the  shipper,  who  shipped  under  the  lower  rate 
so  quoted; '''2  since  otherwise,  a  discrimination  in  favor  of  the  shipper  would 
result,  and  this  is  so  whether  the  mistaken  rate  is  fixed  in  the  bill  of  lading,  or 
whether  it  was  by  parol  agreement  on  a  mistaken  quotation  of  the  rates  made 
by  the  agent  at  point  of  shipment ;  and  whether  the  shipper  was  ignorant  of  the 
actual  published  rate  is  immaterial.''^  A  railroad  company  being  prohibited  by 
the  interstate  commerce  act  from  charging  any  less  freight  on  interstate  traffic 
than  prescribed  by  the  interstate  commerce  commission  for  the  route  over  which 
the  shipment  is  actually  carried,  no  contract,  and  no  mistake  in  naming  a  wrong 
rate,  can  affect  the  right  to  collect  such  prescribed  rate.'^*  Where  a  carrier  made 
an  unintentional  mistake  in  quoting  a  freight  rate  less  than  the  regular  tariff 
rate  on  file  with  the  interstate  commerce  commission  upon  which  the  shipper 
fixed  a  price  to  be  asked  a  customer  for  grain  shipped  and  the  difference  between 
the  quoted  rate  and  the  regular  rate  on  file  with  the  commission  was  subsequently 
collected,  there  could  be  no  recovery  by  the  shipper  against  the  carrier;  the 
Interstate  Commerce  Act  binding  both  parties.''^  A  contract  between  a  station 
agent  and  a  shipper  for  an  interstate  shipment  was  entered  into  on  authority 
from  railway  headquarters,  acting  under  the  mistaken  supposition  that  the  ship- 
ment was  to  be  within  the  state.  The  rate  agreed  on  was  less  than  the  rate 
posted  under  the  interstate  commerce  law.  The  contract  could  not  be  enforced.'* 
A  carrier  can  not  contract  for  a  different  rate,  directly  or  indirectly,  as  by  pay- 
ment under  a  mistake  of  fact  as  to  weights,  and  settlement  of  such  mistake.'''' 

70.  Where  rate  intentionally  misquoted.       Co.,    212    Fed.    334. 

— New  York,  etc.,  R.  Co.  v.  Interstate  Where  a  shipper  of  flour  was,  by  a 
Commerce  Comm.,  200  U.  S.  361,  50  L.  mistake  of  a  responsible  officer  of  plain- 
Ed.  515,  26  S.  Ct.  272;  Texas,  etc.,  R.  Co.  tiff  railroad  company,  given  a  rate  which 
V.  Mugg,  202  U.  S.  242,  50  L.  Ed.  1011,  was  less  than  that  legally  prescribed  and 
26  S.  Ct.  628;  Taenzer  &  Co.  v.  Chicago,  shipped  pursuant  to  such  rate  for  two 
etc.,  R.   Co.,   191  Fed.   543.  years,  the  railroad  company,  upon  discov- 

71.  Pond-Decker  Lumber  Co.  v.  Spen-  ering  the  mistake  was  entitled  to  recover 
cer,   30  C.   C.  A.  430,  86  Fed.  846.  the  difference  between  the  legal  rate  and 

72.  Where  mistake  in  quoting  rate. —  the  rate  paid  by  the  shipper;  equities  in 
United  States. — Judgment,  98  Tex.  352,  83  favor  of  the  shipper  constituting  no  de- 
S.  W.  800,  107  Am.  St.  Rep.  633,  reversed  fense.  Central  R.  Co.  v.  Mauser,  88  Atl. 
in  Texas,  etc.,  R.  Co.  v.  Mugg,  202  U.  S.  791,   241   Pa.   603. 

243,   50   L.   Ed.    1011,   26   S.    Ct.   628;   New  73.  St.   Louis,  etc.,  R.   Co.  v.  Wolf,   100 

York,    etc.,    R.    Co.   v.   United    States,   212  Ark.   22,   139   S.   W.   536. 

U.    S.   500,   53   L.   Ed.   624,   29    S.   Ct.   309;  74.    Louisiana  R.,  etc.,  Co.  v.  Holly,  137 

Gulf,    etc.,    R.    Co.    V.    Hefley,    158    U.    S.  La.   615,   53  So.   883. 

98,   39   L.   Ed.   910^  15   S.   Ct.   802;   Illinois  ^^     Schenberger  v.  Union  Pac.   R.   Co., 

ETtt  ^-   ?.°;  %  ^^"^a'IZ   ?,  q    r /■  i7fi.'  84    Kan.    79,    113    Pac.    433,    33    L.    R.    A., 

226  U.  S.  441,  57  L.  Ed.  290,  33  S.   Ct.  176;  -M     ^      391 

Dunne  v.  St.  Louis,  etc.,  R.   Co.,  166  Mo.  ■'^-   "■'  t:  '                ^        -o      n              t, 

App.  373,  148  S.  W.  997.  ,76.     Houston,    etc      R.    Co.    v     Dumas 

A  carrier  is  not  liable  for  the  damages  (Tex.    Civ.    App.),    43    S.    W.    609. 

resulting   from    its    mistake    in    quoting   a  77.     St.    Louis,    etc.,    R.    Co.    v.    Spring 

rate    less    than    the    full    published    rate.  River   Stone    Co.,   169   Mo.   App.    109,    154 

Hamlen   &  Sons   Co.  v.   Illinois   Cent.   R.  S.  W.  465. 
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Misrepresentation  of  Shipper. — Where  joint  tariff  rates  were  adopted  by 
connecting  carriers,  and  filed  with  the  interstate  commerce  commission,  as  re- 
quired by  the  interstate  commerce  law,  fixing  a  lower  freight  rate  for  narrow- 
gauge  cars  for  use  of  railroads  engaged  in  the  carrying  business  than  for  those 
intended  to  be  used  for  logging  purposes,  a  bill  of  lading  fixing  the  lower  rate 
for  cars  intended  to  be  used  for  logging  purposes,  procured  through  the  ship- 
per's misrepresentation  that  they  were  intended  to  be  used  in  the  carrying  busi- 
ness, is  not  binding  on  the  railroad  company,  and  it  is  entitled  to  recover  the 
higher  rate  from  the  consignee,  since  it  would  be  guilty  of  a  criminal  offense, 
under  the  Interstate  Commerce  Act,  in  accepting  a  lower  rate  than  that  fixed  in 
the  schedule  of  rates  filed  with  the  commissions^  The  fact  that  it  may  be  un- 
lawful for  carriers  to  make  a  difference  in  the  rate  for  such  cars  will  not  pre- 
vent the  railroad  company  from  recovering  the  higher  rate  for  the  transporta- 
tion of  the  cars  in  question,  where  the  evidence  shows  such  compensation  to  be 
reasonable  J  9      , 

Shipper's  Knowledge  of  Schedule  Rate. — One  who  has  obtained  from  a 
common  carrier  transportation  of  goods  from  one  state  to  another  at  a  rate, 
specified  in  the  bill  of  lading,  less  than  the  published  schedule  rates  filed  with 
and  approved  by  the  interstate  commerce  commission,  and  in  force  at  the  time, 
whether  or  not  he  knew  that  the  rate  obtained  was  less  than  the  schedule  rate, 
is  not  entitled  to  recover  the  goods,  or  damages  for  their  detention,  upon  the 
tender  of  payment  of  the  amount  of  charges  named  in  the  bill  of  lading,  or  of 
any  sum  less  than  the  schedule  charges. ^'^ 

Shipment  Through  Foreign  Country. — A  contract  for  shipment  of  goods 
from  a  foreign  port  to  an  inland  point  in  the  United  States  for  a  through  rate 
does  not  necessarily  violate  the  interstate  commerce  law,  though  the  proportion 
of  the  through  rate  allowed  for  the  carriage  from  the  port  of  entry  to  the  desti- 
nation is  less  than  the  rate  scheduled  for  freight  originating  at  such  port  and 
carried  to  such  destination. ^i 

Shipment  over  Connecting  Lines. — Where  freight  is  shipped  over  con- 
necting lines,  which  have  agreed  on  a  joint  tariff  of  rates,  in  compliance  with 
the  Interstate  Commerce  Act,  the  delivering  line  must  collect  the  interstate  com- 
merce rate,  and  not  that  named  in  the  bill  of  lading.^^  A  stipulation  in  a  bill  of 
lading  for  a  greater  or  less  rate  or  permitting  the  carrier  to  make  a  different  rout- 
ing under  conditions  not  provided  for  in  the  schedules,  by  which  the  cost  to  the 
shipper  is  affected,  is  void,  and  affords  no  defense  to  an  action  by  the  shipper  to 
recover  a  sum  exacted  in  excess  of  the  schedule  rate.^^  A  contract  for  the  ship- 
ment of  freight  beyond  the  line  of  a  receiving  carrier,  at  a  rate  which  it  has 
furnished  the  commission,  and  which  is  less  than  the  aggregate  of  the  rates 
charged  by  the  connecting  carriers,  is  not  invalid,  where  the  receiving  carrier, 
without  intending  to  violate  the  act,  fixed  such  rate  on  quotations  made  to  it  by 
the  connecting  carriers,  one  of  which,  in  quoting  its  rate  and  that  of  a  connecting 
line,  by  mistake  fixed  the  rate  for  such  connecting  line  at  less  than  it  charged.^* 

78.  Contractual  rate  procured  through  ment  of  goods  for  a  rate  less  than  the 
misrepresentation  of  shipper. — Missouri,  interstate  rate  of  the  other  lines  over 
etc.,  R.  Co.  V.  Trinity  County  Lumber  Co.,  which  it  is  forwarded,  the  delivering  car- 
1  Tex.   Civ.   App.   553,  31   S.  W.  390.  rier   may    collect,   not   only  the   interstate 

79.  Missouri,  etc.,  R.  Co.  v.  Trinity  rate,  but  the  charges  of  the  contracting 
County  Lumber  Co.,  1  Tex.  Civ.  App.  line;  such  charges  having  been  advanced 
553,  21  S.  W.  390.  by  it  to  the  connecting  lines  at  the  regular 

80.  Shipper's  knowledge  of  schedule  rates,  in  ignorance  of  the  special  contract. 
rate. — Gulf,  etc.,  R.  Co.  v.  Hefley,  158  U.  Missouri,  etc.,  R.  Co.  v.  Stoner,  5  Tex 
S.  98,  39  L.   Ed.  910,  15   S.  Ct.  802;  Texas,  Civ.   App.   50,   23   S.  W.   1030. 

etc.,    R.    Co.    V.    Mugg,   303   U.    S.   343,    50  83.    Louisville,  etc.,  R.  Co.  v.  Dickerson 

L.  Ed.  1011,  36  S.  Ct.  628.  191  Fed.  705,  affirming  judgment,  187  Fed. 

81.  Shipment  through  foreign  country.       874. 

— Southern   Fac.   Co.  v.   Redding,   17  Tex.  84.     Virginia,    etc..    Iron    Co.    v.    Louis- 
Civ.   App.  440,   43   S.   W.   1061.  ville,    etc.,    R.    Co.,    98    Va.    776,    37    S.    E. 

82.  Shipment   over   connecting   lines. —  310. 
Where  a  carrier  makes  a  contract  for  ship- 
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The  agent  of  an  interstate  railway  contracted  with  a  shipper  to  transport  live 
stock  from  a  point  in  Arkansas  to  a  point  in  Oklahoma.  The  shipments  had  to 
pass  over  the  lines  of  the  initial  carrier  and  of  another  interstate  carrier.  The 
junction  point  was  in  Kansas.  No  through  rate  had  ever  been  filed  with  the 
interstate  commerce  commission  and  published,  but  the  initial  carrier  had  on 
file  and  published  an  interstate  rate  on  shipments  from  the  point  of  origin  of  the 
shipments  involved  to  the  junction  point,  and  the  delivering  carrier  had  on  file 
and  published  a  rate  from  the  junction  point  to  destination.  The  through  rate 
contracted  for  by  the  initial  carrier  was  less  than  the  sum  of  the  combined  rates. 
Under  the  Interstate  Commerce  Act  requiring  the  filing  and  publication  of  rates 
and  forbidding  interstate  carriers  from  charging  greater  or  less  rates,  the  special 
contract  was  void,  and  the  delivering  carrier  who  on  dehvery  of  the  consign- 
ment to  it  by  the  initial  carrier  had  paid  the  freight  charges  of  the  initial  car- 
rier in  accordance  with  its  tariff  was  entitled  on  delivery  of  the  shipments  to  the 
consignee  to  collect  from  him  the  freight  charges  so  paid,  and  its  freight  charges 
in  accordance  with  the  tariff  on  file.*^ 

Estoppel  can  not  be  based  on  an  illegal  contract;  consequently  the  col- 
lection by  an  interstate  carrier  of  a  lesser  rate  than  that  contained  in  the  public 
schedule,  which  is  contrary  to  the  provisions  of  the  Interstate  Commerce  Act, 
can  not  raise  an  estoppel,  precluding  the  carrier  from  collecting  the  balance.^® 

Under  Joint  Schedule. — Where  carriers  have  filed  and  published  schedules 
of  joint  through  rates,  it  is  the  right  of  a  shipper  to  have  his  property  trans- 
ported upon  the  lines  joining  in  such  schedules  and  at  the  rates  therein  specified, 
and  the  carrier  receiving  it  can  not  avoid  its  obligation  by  any  contract  inserted 
in  its  bill  of  lading.*'^  An  initial  carrier  which  has  become  a  party  to  a  joint 
through  rate  for  the  transportation  of  property  over  its  own  and  connecting 
lines  between  two  points  in  diiferent  states,  which  rate  has  been  filed  and  pub- 
lished as  required  by  the  act,  can  not  lawfully  transport  property  between  such 
points  at  a  less  and  unpublished  rate  over  another  route  and  with  different  con- 
nections.*® 

Shipment  of  Fruit. — Where  the  initial  carrier  guaranteed  a  through  rate 
and  had  the  privilege  to  route  the  goods  over  the  roads  of  the  connecting  car- 
riers, it  was  held  that  the  fruit  was  a  special  business  and  had  nothing  in  com- 
mon with  other  freight;  therefore,  there  was  no  unlawful   discrimination  be- 

85.  Atchison,  etc.,  R.  Co.  v.  Bell,  31  The  fact  that  this  rate  was  contrary  to  the 
Okla.  238,  120  Pac.  987,  38  L.  R.  A.,  N.  rates  filed  with  the  interstate  commerce 
S.,   351.  commission   having   been    discovered,    the 

86.  New  York,  etc.,  R.  Co.  v.  York,  etc.,  shippers  were  notified  that  the  rate  would 
Co.,   215   Mass.   36,   102   N.   E.   366.  not   be   adhered   to  before   the   cars   were 

87.  Under  joint  schedule. — Dickerson  v.  shipped,  and  defendants  refused  to  de- 
Louisville,  etc.,  R.  Co.,  187  Fed.  874;  Wa-  liver  the  cars  without  payment  of  the 
bash  R.  Co.  v.  Priddy,  101  Ind.  483,  101  schedule  rate.  Held,  that  there  was  no 
N.   E.  724.  authority  for  any  rate  on  such   shipment 

Defendants'    connecting    carriers    oper-  less  than  the  joint  rate  from  Kansas  City 

ated  a  through  line  from  Kansas  City  to  to  Spokane  plus  the  rate  from  St.  Louis 

Spokane,  and  had  filed  a  through  rate  on  to   Kansas   City.     Coeur  D'Alene,   etc.,  R. 

€mpty  freight  cars  traveling  on  their  own  Co.  v.  Union  Pac.  R.   Co.,  95  Pac.  71,  49 

wheels  of  $90  per  car  in  addition  to  freight  Wash.  244. 

■earned  by  the  use  thereof  in  transit.     De-  An  agreement  with  a  single  shipper  for 

fendants    and    the    Missouri    Pacific    Rail-  shipment  over  connecting  lines  having  no 

road   Company  operating  a  line   from   St.  joint   through   rate  at  less   than  the  local 

Louis  to  Kansas  City  had  never  published  rates  for  each  road  held  void  and  not  to 

a   joint   free   rate   on   such   cars    from   St.  prevent    collecting  the    established    rates 

Louis   to   Spokane,   nor  was  the   Missouri  by    such    carriers    under    Interstate    Com- 

Pacific  a  party  to  any  contract  to  trans-  merce  Act  Feb.  4,   1887,  §  6,   as  amended 

port  plaintiff's  cars  from  St.  Louis  to  Spo-  by  Act  March  2,  1889,  §  1.     Kansas,  etc., 

Tcane  without 'charge  other  than  the  freight  R.    Co.    v.   Albers    Comm.    Co.,    32    S.    Ct. 

earned  by  such  cars.     Defendants  had  no  316,  223  U.  S.  573,  56  L.  Ed.  556,  reversing 

line  between   St.   Louis  and   Kansas   City,  judgment  99  Pac.  819,  79  Kan.  59. 
"but  contracted  to  transport  the  cars  from  88.    United   States   v.   Vacuum   Oil   Co., 

Kansas   City  to   Spokane   for  a  free   rate.  153  Fed.  598. 
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tween  the  shippers,  and  the  provision  in  the  Interstate  Commerce  Act  prohibit- 
ing unlawful  discrimination  was  not  applicable.^® 

Contract  for  Excursion  Rates. — Where  a  carrier  sells  a  return  excursion 
ticket  for  interstate  transportation  at  a  rate  duly  scheduled  and  filed  as  required 
by  the  Interstate  Commerce  Act,  to  expire  on  a  certain  date  three  days  later 
than  allowed  by  the  schedule,  the  carriage  of  the  passenger  during  the  three 
<iays,  the  mistakenly  written  expiration  date  of  the  ticket  issued  to  the  passenger, 
is  not  a  violation  of  the  Interstate  Commerce  Act,  since  the  erroneous  issuance 
of  a  ticket  in  terms  not  conforming  to  the  actual  contract  does  not  make  an  un- 
lawful contract.*** 

Contract  with  Owner  of  Private  Track. — An  agreement  by  an  interstate 
railroad  carrier  to  accept  less  than  its  established  and  published  rate  by  dividing 
the  same  with  a  shipper  which  built  a  private  track  over  its  own  lands  connected 
with  the  railroad  company's  line  violates  the  Interstate  Commerce  Act,  and  is 
wholly  illegal  and  unenforceable. ^^ 

Contract  for  Rebate. — Under  this  section  of  the  Interstate  Commerce  Act 
a.  railroad's  agreement  to  refund  a  part  of  rates  lawfully  charged  and  collected 
is  in  violation  of  law  and  unenforceable. ^^ 

Contract  at  Existing  Rate  for  Fixed  Time. — A  contract  between  a  car- 
rier and  a  shipper  to  transport  the  latter's  goods  in  interstate  or  foreign  com- 
merce, at  the  then  established  rate,  for  a  definite  time,  is  inefifective  after  a 
higher  rate  has  been  filed  and  published  as  required  by  law.*^ 

Milling  in  Transit  Agreement. — In  a  suit  against  a  railroad  for  breach  of 
a.  contract  to  maintain  rates  from  a  factory  to  competitive  points  not  exceeding 
the  rates  from  two  other  places,  and  providing  for  a  milling  in  transit  agree- 
ment whereby  the  railroad  was  to  credit  on  the  freight  charges  on  manufactured 
goods  any  freight  on  raw  material  shipped  to  the  factory,  the  railroad  filed  a 
plea  alleging  that  when  the  contract  was  made  it  was  a  common  carrier  engaged 
in  interstate  as  well  as  domestic  commerce,  that  it  had  then  caused  to  be  pub- 
lished schedules  showing  rates  charged,  that  the  rates  specified  in  the  contract 
were  less  than  the  published  schedules,  and  that  the  contract  was  in  violation  of 
the  act,  and  a  further  plea  alleging  in  addition  that  the  published  schedule  had 
been  filed  as  required  by  the  act.  General  demurrers  were  filed  to  each  plea, 
and  also  a  special  demurrer  to  the  former  plea,  on  the  ground  that  it  was  not 
shown  that  the  railroad  could  not  lawfully  have  amended  its  schedules  so  that 
it  could  lawfully  have  performed  the  contract,  or  that  the  schedules  had  been 
filed  with  the  interstate  commerce  commission  as  required  by  the  act,  and  to  the 
latter  plea  on  the  ground  that  it  was  not  shown  that  if  the  railroad  should  per- 
form the  contract  it  would  be  required  to  make  any  unreasonable  preferences. 
The  demurrers,  general  and  special,  were  erroneously  sustained. 8* 

89.     Shipment   of   fruit. — Southern    Pac.  "We  think  the  cases  of  Texas,  etc.,  R. 

Co.   V.   Interstate   Commerce   Comm.,   200  Co.  v.  Abilene  Cotton  Oil  Co.,  204  U    S 

V.  S.  536,  50  L.  Ed.   585,  26  S.   Ct.  330.  426,    51    L.    Ed.    553,    27    S.    Ct.    350,   9   Am. 

90     Contract  for  excursion  rates. — Illi-  &   Eng.   Ann.   Cas.   1075,  and  Texas,   etc., 

nois    Cent.    R.    Co.    v.    Fleming,    148    Ky.  R.    Co.   v.    Cisco   Oil   Mill,   204   U    S    449* 

473,  146  S.  W.  1110;  Illinois  Cent.  R.   Co.  51   L.   Ed.   562,   27   S.    Ct.  358,   referred  to 

■V.  Roberts,  148  Ky.  478,  146  S.  W.  1113.  by  the  learned  counsel  for  the  appellant, 

91.  Contract  with  owner  of  private  shed  strong  collateral  light  upon  this  in- 
track. — Taenzer  &  Co.  v.  Chicago,  etc.,  R.  quiry,  whilst  not  on  exactly  the  same 
Co.,  191  Fed.  543.  case  on  their  facts."     Gulf,  etc.,  R.  Co.  v. 

92.  Contract  for  rebate. — Louisville,  Laurel  Cotton  Mills,  91  Miss. '166,  45  So 
«tc.,   R.   Co.  V.   Coquillard  Wagon  Works'       982. 

Assignees,  147  Ky.  530,  144  S.  W.  1080.  A    contract    by    a    railroad   company   to 

93.  Contract  at  existing  rate  for  fixed  charge  no  greater  rate  from  a  certain  fac- 
time. — Armour  Packing  Co.  v.  United  tory  to  competitive  points  than  was 
States,  153  Fed.  1,  82  C.  C.  A.  135,  14  charged  from  certain  other  places,  and 
L.    R.    A.,    N.    S.,   400.  to   maintain   a   "milling  in   transit"   agree- 

94.  Milling  in  transit  agreement. — Gulf,  ment,  is  not  illegal  on  its  face,  in  the 
etc.,  R.  Co.  V.  Laurel  Cotton  Mills,  91  absence  of  any  showing  that  the  rates 
Miss.  166,  45  So.  982.  fixed  by  the  contract  were  different  from 
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Actual  Weight  of  Goods.— Under  the  Interstate  Commerce  Act,  prohibiting 
discrimination  by  special  rate  or  device,  a  contract  by  a  carrier  for  transportation 
for  a  less  compensation  than  the  published  rate  is  invalid,  and  where  at  the  time 
of  a  shipment  neither  the  carrier  nor  the  shipper  had  any  actual  knowledge  of  the 
actual  weight  of  the  goods,  and  the  carrier  received  compensation  based  on  a 
specified  weight  while  the  goods  actually  weighed  more,  it  could  recover  the  bal- 
ance according  to  the  schedule  of  rates  estabhshed  and  filed. ^^  Where  a  carrier 
receives  goods  for  interstate  shipment  under  the  Interstate  Commerce  Act  pro- 
viding that  the  prescribed  rates  shall  be  charged  on  the  basis  of  the  marked  ca- 
pacity of  the  car,  and  its  agent  by  mistake  quotes  and  fixes  a  rate  for  a  car  based 
on  the  shipments'  actual  weight,  the  carrier's  lien  is  for  the  amount  fixed  by  the 
published  rates,  and  can  be  discharged  and  the  consignee  become  entitled  to  the 
goods  only  by  payment  or  tender  of  such  amount.''^ 

Where  Others  May  Make  Same  Contract. — A  contract  by  a  railroad  com- 
pany with  a  shipper  to  ship  his  horses  to  another  state  on  a  special  through  stock 
train,  was  not  an  agreement  to  perform  a  special  service  in  violation  of  the  In- 
terstate Commerce  Act  every  shipper  being  entitled  to  the  same  privilege  upon 
request. 8'^ 

Where  Schedule  Changed  after  Contract  Made. — Where  a  contract  for 
the  interstate  shipment  of  freight  is  illegal  in  being  lower  than  the  established 
schedules,  as  prohibited  by  the  Interstate  Commerce  Act,  a  subsequent  lowering 
of  the  rate  to  that  specified  in  the  contract  does  not  validate  the  contract,  and 
render  the  carrier  liable  for  a  breach  thereof,  on  a  future  increase  in  the  rate, 
and  its  refusal  to  carry  the  goods  for  the  agreed  rate.^* 

Purchase  and  Sale  of  Goods. — A  carrier  engaged  in  interstate  commerce, 
which  is  not  specially  authorized  to  do  so  by  its  charter  or  existing  legislation 
prior  to  the  interstate  commerce  act,  violates  the  provisions  of  such  act,  that  the 
published  rates  must  be  adhered  to,  and  prohibiting  undue  or  unreasonable  dis- 
criminations, and  preferences,  or  rebates,  in  substance,  if  not  in  form,  by  buying, 
transporting  and  selling  a  commodity,  even  to  complete  a  contract  for  the  com- 
modity sold,  when  the  stipulated  price  does  not  fully  cover  the  cost  price,  de- 
livery and  published  tariff  rates.  Such  prohibitions  would  be  rendered  wholly 
ineffective  by  deciding  that  a  carrier  may  avoid  those  prohibitions  by  making  a 
contract  for  the  sale  of  a  commodity  stipulating  for  the  payment  of  a  fixed 
price  in  the  future,  and  thereby  acquiring  the  power  during  the  life  of  the  con- 
tract to  continue  to  execute  it,  although  a  violation  of  the  act  to  regulate  com- 
merce might  arise  from  doing  so.^^  Because  no  express  prohibition  against  a 
carrier  who  engages  in  interstate  commerce  becoming  a  dealer  in  commodities 

those    approved    by    the    commissions,    or  tied  to  the  goods  only  by  paying  or  ten- 

that  rates  had  been  submitted  to  the  com-  der   of   such   amount;    since,    otherwise,   a 

missions    at   all   before   the    contract   was  discrimination     in    favor     of    the     shipper 

made.     Laurel   Cotton  Mills  v.   Gulf,  etc.,  would  result,   and  this  is   so   whether  the 

R.    Co.,    37    So.    134,    84    Miss.    339,    66   L.  mistaken  rate  is  fixed  in  the  bill  of  lading, 

R.    A.    453.  or  whether  it  was  by  parol  agreement  on 

95.  Actual  weight  of  goods. — Pennsyl-  a  mistaken  quotation  of  the  rates  made 
vania  R.  Co.  v.  Mogi,  138  N.  Y.  S.  643,  by  the  agent  at  point  of  shipment;  and 
71    Misc.    Rep.   412.  whether  the  shipper  was  ignorant  of  the 

96.  Actual  weight  instead  of  car  ca-  actual  published  rate  is  immaterial.  St. 
pacity. — Where  a  carrier  receives  goods  Louis,  etc.,  R.  Co.  v.  Wolf,  100  Ark. 
for   interstate   shipment   under   the    Inter-  22,   139   S.   W.   536. 

state  Commerce  Act  providing  that  the  97.  Where  others  may  make  same  con- 
prescribed  rates  shall  be  charged  on  the  tract. — Kirby  v.  Chicago,  etc.,  R.  Co.,  242 
basis   of  the  marked  capacity  of  the   car.  111.   418,   90   N.    E.   252. 

and  its  agent  by  mistake  quotes  and  98.  Where  schedule  changed  after  con- 
fixes a  rate  for  a  car  of  eighty  thousand  tract  made. — Southern  R.  Co.  v.  Wilcox, 
pounds  capacity,  based  on  the  shipments'  99  Va.  394,  39  S.  E.  144. 
actual  weight  of  forty  thousand  pounds,  99.  Purchase  and  sale  of  goods. — New 
the  carrier's  lien  is  for  the  amount  fixed  York,  etc.,  R.  Co.  v.  Interstate  Com- 
by  the  published  rates,  and  can  be  dis-  merce  Comm.,  200  U.  S.  361,  50  L.  Ed. 
charged   and   the   consignee   become   enti-  515,   26    S.    Ct.    272. 
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moving  in  such  commerce  is  found  in  the  act,  it  does  not  follow  that  the  provi- 
sions which  are  expressed  in  that  act  should  not  be  applied  and  be  given  their  law- 
ful effect.  Even,  therefore,  if  the  result  of  applying  the  prohibitions  as  we  have 
interpreted  them  will  be  practically  to  render  it  difficult,  if  not  impossible,  for  a 
carrier  to  deal  in  commodities,  this  affords  no  ground  for  relieving  us  of  the 
plain  duty  of  enforcing  the  provisions  of  the  statute  as  they  exist.^  As  the  pro- 
hibition of  the  Interstate  Commerce  Act  is  ever  operative,  even  if  the  facts  es- 
tablished that  at  the  particular  time  the  contract  was  made,  considering  the  then 
cost  of  coal  and  other  proper  items,  the  net  published  tariff  of  rates  would  have 
been  realized  by  the  carrier  from  the  contract,  which  is  not  the  case,  it  is  ap- 
parent that  the  deliveries  under  the  contract  cartie  under  the  prohibition  of  the 
statute  whenever,  for  any  cause,  such  as  the  enhanced  cost  of  the  coal  at  the 
mines,  an  increase  in  the  cost  of  the  ocean  carriage,  etc.,  the  gross  sum  realized 
was  not  sufficient  to  net  the  carrier  its  published  tariff  of  rates.  This  must  be 
the  case  in  order  to  give  vitality  to  the  prohibitions  of  the  interstate  commerce 
act  against  the  acceptance  at  any  time  by  a  carrier  of  less  than  its  published 
rates.  ^ 

Contract  Unenforceable. — The  rule  that  an  illegal  contract  will  not  be  en- 
forced at  the  suit  of  either  party,  and  that  the  law  leaves  each  party  where  it 
finds  him,  is  applicable  to  a  contract  for  a  charge  of  a  rate  different  from  the 
schedule.^  It  being  set  up  in  defense  that  by  reason  of  a  large  claim  against  the 
carrier,  arising  out  of  a  similar  preceding  contract  between  same  parties,  from 
which  it  was  released  as  part  consideration  for  making  the  contract  now  con- 
sidered, and  that  this  caused  the  price  largely  to  exceed  in  reality  the  cost  of  the 
coal  with  the  published  rates  added  thereto,  it  was  held :  Concluding,  therefore, 
that  both  the  contracts  made  by  the  carrier  with  the  purchaser  were  contrary  to 
public  policy,  and  void  because  in  conflict  with  the  prohibitions  of  the  act  to  reg- 
ulate commerce,  it  obviously  follows  that  such  contracts  were  not  susceptible  of 
being  enforced  by  the  purchaser,  and  afforded  no  legal  basis  for  a  claim  of  the 
purchaser  against  the  carrier,  and  therefore  this  was  no  valid  defense  to  the 
charge  of  infringing  these  prohibitions  of  the  statute.*  A  contract  between  plain- 
tiff, a  lumber  company,  and  defendant,  an  interstate  railroad  company,  by  which 
plaintiff  agreed  to  build  a  private  track  on  its  own  lands  connecting  with  defend- 
ant's line,  and  to  ship  all  of  its  product,  with  a  certain  exception,  over  defend- 
ant's road,  in  consideration  of  which  defendant  agreed  to  furnish  cars  and  to 
carry  plaintiff's  product  at  certain  rates  differing  from  its  established  and  pub- 
lished rates,  was  an  entire  and  indivisible  agreement,  and  being  illegal  as  in  viola- 
tion of  the  Interstate  Commerce  Act,  no  action  can  be  maintained  for  its  breach 
by  defendant  for  refusing  to  furnish  cars.^ 

Estoppel  to  Assert  Invalidity  of  Contract. — The  act  of  the  agent  of  a 
railroad  company  in  contracting  to  carry  goods  at  an  illegal  rate  will  not  estop 
the  carrier  from  repudiating  such  contract,  as  an  estoppel  can  not  be  founded 
upon  an  illegal  act.^ 

1.  New  York,  etc.,  R.  Co.  v.  Interstate  bany  Box,  etc.,  Co.,  48  Ind.  App.  647,  94 
Commerce    Comm.,   200   U.    S.    361,   50   L.       N.   E.   906,   96  N.   E.   28. 

Ed.   515,   26   S.    Ct.   272.  Under    the    Interstate    Commerce    Act 

2.  New  York,  etc.,  R.  Co.  v.  Inter-  (Act  Feb.  4,  1887,  c.  104,  24  Stat.  379  [U. 
state  Commerce  Comm.,  200  U.  S.  361,  S.  Comp.  St.  1901,  p.  3154]),  a  person 
50    L.    Ed.    515,    26    S.    Ct.    272.  dealing    with    a    carrier    is    as    effectually 

3.  Contract  unenforceable. — Taenzer  &  bound  by  the  law  and  the  orders  of  the 
Co.  V.  Chicago,  etc.,  R.  Co.,  191  Fed.  543.  commerce  commission,  as  to  both  freight 

4.  New  York,  etc.,  R.  Co.  v.  Interstate  and  passenger  tariffs,  as  is  the  carrier  it- 
Commerce  Comm.,  200  U.  S.  361,  50  E.  self,  and  neither  is  estopped  to  assert  the 
Ed.  515,  26  S.  Ct.  272.  illegality  of  a  contract  made  in  violation 

5.  Taenzer  &  Co.  v.  Chicago,  etc.,  R.  of  the  act  and  orders  of  the  commission. 
Co.,   191   Fed.   543.  Melody  v.   Great   Northern  R.   Co.,  25   S. 

6.  Estoppel  to  assert  invalidity  of  con-  Dak.  606,  127  N.  W.  543,  Ann.  Cas. 
tract.— Baltimore,  etc.,  R.  Co.  v.  New  Al-  1912C,   727. 
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Effect  on  Action  for  Breach  of  Contract. — The  illegality  of  a  contract  for 
the  interstate  shipment  of  freight  at  a  less  rate  than  specified  in  the  printed 
schedules  of  rates,  which  is  prohibited  by  the  interstate  commerce  act,  prevents 
the  recovery  by  the  shipper  for  a  breach  thereof 7 

Right  of  Passenger  to  Ride  on  Ticket. — A  ticket  issued  to  a  passenger  by  a 
carrier  in  violation  of  the  terms  and  conditions  of  orders  of  the  interstate  com- 
merce commission  confers  no  right  to  passage,  and  is  not  required  to  be  accepted 
by  the  conductor  of  a  train,  and  such  passenger  may  be  ejected  without  Hability 
by  the  carrier  to  damages.® 

Carrier's  Lien. — Whatever  may  be  the  rate  agreed  upon,  the  carrier's  lien 
on  the  goods  is,  by  force  of  the  act  of  congress,  for  the  amount  fixed  by  the 
published  schedule  of  rates  and  charges,  and  this  lien  can  be  discharged,  and  the 
consignee  can  become  entitled  to  the  goods,  only  by  the  payment,  or  tender  of  pay- 
ment, of  such  amount.^ 

Recovery  of  Excess  of  Schedule  over  Contract  Rate. — In  interstate  com- 
merce, the  freight  charges  are  fixed  by  the  rates  filed  and  posted  in  accordance 
with  the  act  and  where  a  carrier  quotes  a  lower  rate  and  collects  it,  it  may  there- 
after recover  the  difference  between  the  rate  collected  and  that  which  should 
have  been  collected,  i''  And  where  the  published  rate  is  collected  at  the  destina- 
tion, the  difference  between  the  rate  agreed  upon  and  the  published  tariff  can  not 
be  recovered  in  an  action  by  the  shipper.!^  Qj^  ^^  interstate  shipment  a  given 
rate,  less  than  the  lawful  schedule  rate,  was  quoted  to  the  shipper  by  the  agent  of 
the  railroad  at  the  point  of  shipment.  On  the  arrival  of  the  goods  at  their  desti- 
nation the  road  exacted  the  schedule  rate,  whilst  the  shipper  insisted  he  was  enti- 
tled to  the  lower  and  quoted  rate.  And  a  recovery  of  the  excess  collected  over 
the  quoted  rate  was  allowed  by  a  court  of  the  state  of  Texas.  Reversing  the 
judgment,  it  was  here  held  that  the  rate  fixed  in  the  schedule  filed  pursuant  to 
the  act  to  regulate'  commerce  was  controlling,  that  it  was  beyond  the  power  of 
the  carrier  to  depart  from  such  rates  in  favor  of  any  shipper,  and  that  the 
erroneous  quotation  of  rates  made  by  the  agent  of  the  railroad  did  not  justify 
recovery,  since  to  do  so  would  be. in  effect  enabling  the  shipper,  whose  duty  it 
was  to  ascertain  the  published  rate,  to  secure  a  preference  over  other  shippers, 
contrary  to  the  act  to  regulate  commerce. ^^ 

Burden  of  Proof. — Though  the  parties  to  an  interstate  transportation  con- 
tract can  not,  by  agreement,  mistake,  or  otherwise,  fix  a  rate  different  from  any 
established  under  the  Interstate  Commerce  Act,  nevertheless  proof,  in  an  action 
for  overcharge,  that  a  rate  less  than  that  charged  by  the  carrier  at  destination 
was  contracted  for  and  inserted  by  the  carrier's  agent  in  the  bill  of  lading,  and 
that  plaintiff  paid  the  increased  rate  at  destination  under  protest,  was  sufficient 
to  establish  a  prima  facie  case,  the  burden  then  shifting  to  the  carrier  to  show 
that  the  higher  rate  had  been  established  in  accordance  with  the  requirements  of 
the  Interstate  Commerce  Act.i^  In  an  action  against  a  final  carrier  for  damages 
caused  by  its  failure  to  deliver  cattle  upon  their  arrival  of  destination,  and  de- 
manding'the  payment  of  additional  freight  in  excess  of  that  contracted  for  by 
the  initial  carrier,  where  the  petition  alleged  a  valid  and  binding  contract  on  the 

7.  Effect  on  action  for  breach  of  con-  r.  a.  385,  73  Am.  St.  Rep.  936;  Georgia 
tract.— Southern  R.  Co.  v.  Wilcox,  99  Railroad  v.  Creety,  5  Ga.  App.  434,  63: 
Va.    394,    39    S.    E.    144.                              ^  S.    E.   538. 

8.  Right  of  passenger  to  ride  on  ticket.  „     at.„„ :    „i„     -on  t>„    i„„    i 

_M.ln^„   „    n...<-   M...tl,..n    P     r^     Of.  .  ll._Missouri,  _etc.,  R.   Co.,  z^.   Bowles,  1 


V 


n  t  ''fio'^fi    ?P7    N     W    ^4.    \nn°-Cu!  ^"d.  T.  350,  40  S.  W.  899;  Atchison,  etc., 

913C    737  ^-  *^°-  '"■  Holmes,  90  Pac.  33,  18  Okla.  92. 

9.  Carrier's  lien.— Texas,  etc.,  R.  Co.  ^^- J^,^^^^'  ^*'=-  ?;  ^o-  ■"■  Abilene  Cot- 
..  Mugg,  303  U.  S.  343,  50  L.  Ed.  1011,  ton  Oil  Co  304  U.  S.  436,  51  L.  Ed. 
36  S.  Ct.  638;  Gulf,  etc.,  R.  Co.  v.  Hefiey,  553,  37  S.  Ct.  350,  9  Am.  &  Eng.  Ann. 
158  U.  S.  98,  39  L.   Ed.  910,   15   S.   Ct.  802.  Cas.    1075. 

10.  Recovery  of  excess  of  schedule  13.  Burden  of  proof. — Hunter  v.  St. 
over  contract  rate. — Southern  R.  Co.  v.  Louis,  etc.,  R.  Co.,  167  Mo.  App.  624,  ISC' 
Harrison,  119  Ala.  539,   34  So.   553,  43  L.  S.   W.   733. 
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part  of  the  initial  carrier  and  the  connecting  lines  to  convey  the  cattle  to  their 
destination,  it  was  not  incumbent  on  plaintiff  to  allege  or  prove  that  the  amount 
paid  as  freight  was  the  full  amount  that  defendant  should  have  collected  under 
published  rates  fixed  by  the  interstate  commerce  commission ;  but  the  burden  was 
on  defendant  to  prove  that  a  rate  had  been  fixed  by  the  commission  between  the 
points  of  shipment,  that  such  rate  had  been  published,  and  that  defendant  only 
demanded  the  amount  so  fixed  and  published.^*  Any  departure  by  an  interstate 
railroad  company  from  the  demurrage  charges  fixed  by  its  filed  and  published 
schedules  constitutes  a  misdemeanor.i^ 

Contract  without  Limitation  of  Liability. — A  special  contract  for  an  inter- 
state shipment  without  limitation  of  the  carrier's  liability  to  an  agreed  value  has 
no  binding  force  where  the  carrier's  tariffs  on  file  with  the  interstate  commerce 
commission  graduate  the  rates  according  to  declared  value  and  limit  the  carrier's 
liability  accordingly.  ^^ 

§  4141.  Presumed  Legal  Rate. — A  freight  charge  made  by  a  common  car- 
rier which  conforms  to  the  schedule  of  rates  required  to  be  fixed  and  published  by 
the  Interstate  Commerce  Act  is  prima  facie  a  reasonable  charge. ^'^  By  requir- 
ing the  fixing  and  publication  of  freight  rates  to  be  charged  by  common  carriers, 
the  Interstate  Commerce  Act  supplies  prima  facie  evidence  of  the  contract  rate, 
which  can  only  be  overcome  by  averment  in  avoidance  thereof. ^^ 

Presumed  Reasonably  Low  Rate. — No  presumption  of  law  that  a  freight 
rate  upon  a  particular  commodity  is  reasonably  low  exists  because  such  rate  has 
been  duly  published  and  filed  by  the  carrier  with  the  interstate  commerce  com- 
mission.^^ 

Demurrage  Charges. — Where  the  charges  of  a  railroad  for  demurrage  are 
based  on  tariffs  filed  with  the  interstate  commerce  commission,  as  provided  by 
the  Interstate  Commerce  Act,  such  charges  as  to  cars  engaged  in  interstate  com- 
merce are  conclusively  presumed  reasonable  in  a  state  court,  in  the  absence  of 
any  action  of  the  commission  thereon. ^o 

§  4142.  As  Constructive  Notice  to  Shipper. — Where  a  carrier  has  pro- 
mulgated its  rates  under  the  interstate  commerce  law,  and  has  complied  with  the 
statute  by  filing  a  copy  of  the  schedule  with  the  commission,  deposited  a  copy 
with  its  agent,  and  posted  copies  in  two  conspicuous  places  in  the  depot,  the 
shipper  is  presumed  to  know  the  existence  of  the  schedules  and  the  rates  con- 
tained therein.2i    The  shipper  as  well  as  the  carrier  is  bound  to  take  notice  of  the 

14.  Southern    Kansas    R.    Co.    v.    Bur-  19.    Presumed    reasonably    low    rate. 

gess   Co.   (Tex.  Civ.  App.),  90  S.  W.  189.  Illinois    Cent.   R.   Co.   v.   Interstate    Com- 

15.  Lehigh  Valley  R.  Co.  v.  United  merce  Comm.,  206  U.  S.  441,  51  L,  Ed 
States,    110    C.    C.    A.    513,    188    Fed.    879,  1128,   27   S.   Ct.   700. 

affirming    judgments,     United     States     v.  20.     Demurrage    charges. — Erie    R.    Co. 

Philadelphia,    etc.,    R.    Co.,    184    Fed.    543,  v.  Wanaque  Lumber  Co.,  75  N.  J    L    878* 

and    United    States    v.    Lehigh    Valley    R.  69   Atl.    168. 
Co.,   184  Fed.  546.  21.    As   constructive  notice  to   shipper. 

16.  Contract  without  limitation  of  Ha-  — St.  Louis,  etc.,  R.  Co.  v.  Faulkner 
bility. — Atchison,  etc.,  R.  Co.  v.  Robin-  (Ark.),  164  S.  W.  763;  Christl  v  Mis- 
son,  233  U.  S.  173,  34  S.  Ct.  556;  Atchi-  souri  Pac.  R.  Co.  (Kan.),  141  Pac.  587; 
son,  etc.,  R.  Co.  v.  Moore,  333  U.  S.  1'82,  Mires  v.  St.  Louis,  etc.,  R.  Co  134  Mo' 
34   S.    Ct.    558.  App.    379,    114    S.    W.    1052. 

17.  Presumed  legal  rate. — Baltimore,  Every  shipper  is  presumed  to  know  the 
etc.,  R.  Co.  V.  La  Due,  108  N.  Y.  S.  659,  schedules  for  interstate  rates  fixed  by 
57   Misc.   Rep.  614.  the  interstate  commerce  commission,  and 

Rates  fixed  and  published  by  the  inter-  whether  the  rates  charged  by  the  car- 
state  commerce  commission  must  be  con-  rier  were  the  regular  tariff  rates  or  not. 
sidered  reasonable  and  must  stand  until  Wyrick  v.  Missouri,  etc.,  R.  Co.,  74  Mo! 
the   rate   is   changed   upon   application   to  App.   406. 

the     commission.     Wabash     R.     Co.     v.  A    shipper    is    chargeable    with    knowl- 

Priddy,    101    Ind.   483,    101    N.    E.    734.  edge  of  the  lawful  rate  on  his   shipment 

18.  Baltimore,  etc.,  R.  Co.  v.  La  Due,  where  it  has  been  published  and  filed  as 
108  N.  Y.  S.  659,  57  Misc.  Rep.  614.  required  by  law,  where  it  is  accessible  ta 
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filed  tariff  rates  and  that  so  long  as  they  remain  operative  they  are  conclusive 
as  to  the  rights  of  the  parties,  in  the  absence  of  facts  or  circumstances  showing 
an  attempt  at  rebating  or  false  billing.22 

A  shipper  is  conclusively  presumed  to  know  the  published  rates  of  an  inter- 
state carrier,  and  may  not  rely  on  the  representations  of  the  carrier's  agent. ^^ 

Rate  Based  on  Value  of  Freight. — A  shipper's  knowledge  that  the  carrier's 
rate 'was  based  upon  the  value  of  the  shipment  is  to  be  presumed  where  this  plainly 
appears  from  the  terms  of  the  bill  of  lading  and  from  the  published  rates  on  file 
with  the  interstate  commerce  commission.^* 

§  4143.  As  to  Joint  Rates. — A  tariff  rate  between  two  points  on  different 
railroads,  filed  and  published  by  one  company  and  concurred  in  by  the  other,  which 
does  not  designate  any  particular  route,  must  be  held  as  a  matter  of  law  to  apply 
to  the  natural  and  direct  route  over  the  lines  of  the  two  companies  between  the 
designated  points,  and  to  constitute  the  lawful  rate  over  such  route. ^^  Nothing  in 
the  provisions  of  the  act  requiring  joint  traffic  rates,  when  agreed  upon,  to  be  filed 
with  the  interstate  commerce  commission,  and  made  public  when  required,  and 
empowering  the  commission  to  prescribe  forms  of  schedules  of  such  rates,  forbids 
the  adoption  by  common  carriers,  as  part  of  an  agreement  for  a  through  rate  from 
California  to  the  East  for  oranges  and  other  citrus  fruits,  of  a  rule  under  which 
the  right  of  routing  beyond  its  own  terminal  is  reserved  to  the  initial  carrier  as 
the  condition  of  guarantying  the  through  rates  to  the  shipper,  where  such  rule  has 
served,  as  was  intended,  to  break  up  rebating  by  the  connecting  lines,  and,  in  its 
practical  operation,  the  actual  routing  is  generally  conceded  to  the  shipper,  and  his 


the  public,  unless  he  was  misled  after 
using  proper  diligence  to  ascertain  such 
rate.  United  States  v.  Standard  Oil  Co., 
155   Fed.   305. 

"The  supreme  court  of  the  state  in 
this  case  affirmed  the  instruction  of  the 
trial  court  upon  which  the  case  was 
given  to  the  jury  and  held  an  instruction 
that  the  oral  contract  between  the  carrier 
and  shipper  is  binding  unless  it  is  af- 
firmatively shown  that  the  written  agree- 
ment, based  upon  the  filed  schedules, 
was  brought  to  the  knowledge  of  the 
shipper  and  its  terms  assented  to  by  him 
is  erroneous,  as  it  ignores  the  terms  of 
shipment  set  forth  in  the  schedules  and 
permits  a  recovery  upon  the  contract 
made  in  violation  thereof  in  a  case  where 
there  was  no  proof  that  there  was  an 
attempt  to  violate  the  published  rates  by 
a  fraudulent  agreement  showing  rebating 
or  false  billing  of  the  property,  and  no 
circumstances  which  would  take  the  case 
out  of  the  rulings  heretofore  made  by 
this  court  as  to  the  binding  effect  of  such 
filed  schedules,  and  the  duty  of  the  ship- 
per to  take  notice  of  the  terms  of  such 
rates  and  the  obligation  to  be  bound 
thereby  in  the  absence  of  the  exceptional 
circumstances  to  which  we  have  re- 
ferred." Atchison,  etc.,  R.  Co.  v.  Rob- 
inson,  233   U.    S.   173,   34  S.   Ct.   556. 

82.  Atchison,  etc.,  R.  Co.  v.  Robinson, 
233  U.  S.  173,  34  S.  Ct.  556;  Kansas,  etc., 
R.  Co.  V.  Carl,  237  U.  S.  639,  33  S.  Ct. 
391;  Missouri,  etc.,  R.  Co.  v.  Harriman, 
237  U.  S.  657,  33  S.  Ct.  397;  Chicago, 
etc.,  R.  Co.  V.  Cramer,  232  U.  S.  490,  34 
S.    Ct.    383;    Great    Northern    R.    Co.    v. 


O'Connor,    232    U.    S.    508,    34    S.    Ct.    380. 

23.  Hamlen  &  Sons  Co.  v.  Illinois 
Cent.   R.   Co.,   212   Fed.   334. 

24.  Rate  based  on  value  of  freight. — 
Adams  Exp.  Co.  v.  Croninger,  226  U. 
S.    491,    33    S.    Ct.    148. 

Having  the  notice  which  follows  from 
the  filed  and  published  regulations,  as  re- 
quired by  the  statute  and  the  order  of 
the  interstate  commerce  commission,  the 
shipper  might  have  declared  the  value  of 
his  luggage,  paid  the  excess  tariff  rate  and 
thus  secured  the  liability  of  the  carrier 
to  the  full  amount  of  the  value  of  his 
baggage,  or  he  might,  for  the  purpose  of 
transportation,  have  valued  it  at  $100  and 
received  free  transportation  and  liability 
to  that  extent  only,  or,  as  he  did,  he 
might  have  made  no  valuation  of  his  bag- 
gage, in  which  event  the  rate  and  the 
corresponding  liability  would  have  auto- 
matically attached.  Boston,  etc..  Rail- 
road V.  Hooker,  233  U.  S.  97,  34  S.  Ct. 
526. 

The  supreme  judicial  court  of  Massa- 
chusetts erred  in  deciding  that  the  Inter- 
state Commerce  Act  did  not  in  anywise 
change  the  common-law  rule,  applicable 
in  Massachusetts,  that  regulations  of  this 
character,  limiting  the  amount  of  recov- 
ery for  baggage  lost,  must  be  brought 
home  to  the  knowledge  of  the  shipper 
and  assented  to  or  circumstances  shown 
from  which  assent  might  be  implied. 
Boston,  etc.,  Railroad  v.  Hooker,  233  U. 
S.    97,    34    S.    Ct.    526. 

25.  As  to  joint  rates. — Standard  Oil 
Co.  V.  United  States,  103  C.  C.  A.  172, 
179    Fed.    614. 
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requests  to  divert  shipments  en  route  are  usually  allowed.^® 

§  4144.  As  to  Privileges  and  Facilities. — Under  the  provision  that  the 
schedule  printed  as  by  any  common  carrier  shall  plainly  state  all  privileges  or  fa- 
cilities granted  or  allowed  and  any  rules  or  regulations  which  in  any  wise  change, 
affect  or  determine  the  value  of  the  service  rendered  the  passenger,  shipper  or 
consignee,  a  provision  in  a  passenger's  ticket  sold  by  a  railroad  company  making  it 
nontransferable,  where  no  such  limitation  is  shown  in  the  company's  schedule, 
is  unlawful  and  void,  and  the  company  can  not  maintain  a  suit  in  equity  based 
on  such  provision  to  enjoin  transfers  of  such  tickets. ^^  Under  the  Act  of  June 
29,  1906,  prohibiting  a  carrier  from  extending  to  any  shipper  facilities  in  trans- 
portation, except  such  as  are  specified  in  the  tariff,  a  shipper  can  not,  under  a 
.special  contract  with  a  carrier,  claim  special  facilities  in  transportation,  such  as 
that  the  freight  be  transferred  in  a  single,  covered  express  wagon  by  itself,  so 
that,  in  an  action  by  a  shipper  based  on  such  special  contract,  the  express  com- 
pany could  show  as  a  defense  that  the  tariff  rates  applicable  did  not  provide  for 
such  privileges. 2* 

As  to  Stop-Over  Privileges. — Where  the  tariff  filed  fails  to  provide  for 
stop-over  of  shipments  of  syrup,  an  agreement  for  such  stop-over  is  invalid  be- 
cause the  same  service  could  not  be  demanded  by  other  persons. ^^ 

§  4145.  As  to  Contract  for  Exemption  from  Liability. — If  the  limita- 
tion of  liability  for  baggage  is  required  to  be  filed  in  the  carrier's  tariffs,  the 
shipper  is  bound  by  such  limitation. ^^  The  schedules  are  required  to  state,  among 
other  things,  in  naming  certain  charges,  "all  other  charges  which  the  commis- 
sion may  require,  all  privileges  or  facilities  granted  or  allowed  and  any  rules 
or  regulations  which  in  any  wise  change,  affect,  or  determine  any  part  or  the 
aggregate  of  such  aforesaid  rates,  fares,  and  charges,  or  the  value  of  the  serv- 
ice rendered  to  the  passenger,  shipper,  or  consignee."  The  question  then  is, 
does  the  limitation  as  to  liabiHty  for  baggage  based  upon  the  requirement  to 
declare  its  value  when  more  than  $100  was  to  be  recovered,  come  within  that 
provision?  The  ordinary  signification  of  the  terms  used  in  the  act  would  cover 
such  requirements  as  are  here  made  for  the  amount  of  recovery  for  baggage  lost 
ty  the  carrier .21 

An  unreasonable  contract  limiting  the  carrier's  liability  on  an  interstate 
shipment  of  horses  is  invalid  though  the  Carrier  had  filed  schedule  of  rates  and 
contracts  with  the  interstate  commerce  commission. ^^ 

§  4146.  Change  of  Rates. — It  is  not  a  violation  of  the  Interstate  Commerce 
Act  for  a  railroad  company  to  make  a  difference  in  its  rates  for  the  transpor- 
tation of  merchandise  between  different  seasons  of  the  year,  carrying  the  same 
articles  at  a  lower  rate  during  the  summer,  or  dull,  months,  than  during  the  win- 
ter, or  busy,  months. ^^ 

26.  Decree,  Interstate  Commerce  *  31.  Boston,  etc.,  Railroad  v  Hooker 
Comm.  V.  Southern  Pac.  Co.,  133  Fed.  233  U.  S.  97,  34  S.  Ct.  526.  ' 
829,  reversed  in  26  S.  Ct.  330,  200  U.  S.  Where  a  carrier  failed  to  comply  with 
536,  50  L.   Ed.  585.                                                    the    Interstate    Commerce    Act,    requiring 

27.  As  to  privileges  and  facilities. —  'he  posting  of  a  schedule  of  rates  at  all 
Baltimore,  etc.,  R.  Co.  v.  Hamburger,  155  stations,  etc.,  a  limitation  of  liability  in 
Fed.  849.  an    interstate   shipment,    recited   to    be    in 

28.  Winn  v.  American  Exp.  Co.,  149  consideration  of  reduced  rates,  was  void 
Iowa  259,  128   N.  W.   663.  f,°'j  ^^^\  »*   consideration,   as   the   carrier 

„„«......  •   -1  T   i  "a"     under     the     circumstances     but     one 

29.  As  to  stop-over  prmleges.-Inter-  ,^t,  Griffin  v.  Wabash  R.  Co.,  115  Mo 
■state   Commerce  Act,   June  29,   1906,   §   6;       ^         g^g     gi   3    W    1015 

Bergin    v     Missouri     etc      R.    Co.    (Tex.  32]    gi^,   ^    ^^jj^   p^^  ^   ^ 

Civ.   App.),    150   S.   W.    1184.  lo^a   190_   -^35    jj    ^    ^^^^ 

30.  As  to  contract  for  exemption  from  33.    Change   of  rates.— interstate    Corn- 
liability.   —    Boston,      etc.,      Railroad     v.       merce   Comm.  v.   Louisville    etc     R    Co 
Hooker,  233  U.   S.  97,  34  S.   Ct.  526.                 73   Fed.   409. 
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Notice. — The  act  forbids  any  advance  or  reduction  in  rates,  fares,  and  charges, 
established  and  pubHshed,  except  upon  public  notice,  of  which  changes  the  com- 
mission shall  be  notified. ^^  It  is  provided  that  reduction  in  such  published  rates, 
fares  or  charges  shall  only  be  made  after  three  days'  public  notice  to  be  given  in 
the  same  manner  that  notice  of  an  advance  in  rates  must  be  given.^^ 

Presumptions. — There  is  no  presumption  of  v^rrong  arising  from  a  change 
of  rates  by  a  carrier .^^  That  a  railroad  company  increased  a  rate  from  what  it 
had  previously  been  raises  no  presumption  that  the  new  rate  is  unjust  or  unrea- 
sonable.^''^  Nor  does  it  justify  the  commission  in  putting  them  back  to  what  they 
had  been,  without  regard  to  whether  that  could  be  properly  said  of  them.^* 

Power  of  Commission. — The  withdrawal  by  carriers'  tariffs  of  shippers'  pre- 
cooling  privileges  for  which  a  fixed  charge  was  made  and  approved  by  order  of 
the  interstate  commerce  commission,  affects  a  rate  and  the  commission  is  acting 
within  its  powers  in  ordering  the  cancellation  of  the  withdrawal  and  requiring  the 
carriers  to  conform  to  the  prior  order. ^^  * 

Awarding  Reparation. — The  interstate  commerce  commission  has  power  to- 
determine  the  reasonableness  of  rates,  and  likewise  it  is  authorized  to  award 
reparation,  and  in  both  respects,  where  the  reparation  arises  from  a  re-establish- 
ment of  rates,  its  conclusions,  being  administrative,  are  final  and  conclusive, 
unless  the  commission  has  in  some  particular  material  to  the  controversy  exceeded 
its  prescribed  functions.*"  Where  the  interstate  commerce  commission,  in  read- 
justing freight  rates,  awarded  reparation  in  certain  cases  involving  rates  on  the 
Pacific  Coast,  but  omitted  to  award  reparation  in  another  case  for  the  reason 
that  it  involved  an  initial  adjustment  of  territory  or  a  very  material  readjustment 
of  territory  from  points  within  which  it  was  deemed  proper  that  differentials 
should  be  allowed  on  shipments  eastward  over  the  coast  rates,  such  readjustment 
of  territory  constituted  a  sufficient  reason  for  the  commission's  action,  which 
was  therefore  conclusive.*^  Where  an  order  of  the  interstate  commerce  commis- 
sion, readjusting  territory  and  providing  for  additional  differentials,  merely 
awarded  that  Pacific  Coast  rates  with  their  differentials  as  fixed  by  the  commis- 
sion continue  until  the  new  schedule  from  the  particular  zones  should  become 
operative,  and  that  the  zone  shippers  were  not  entitled  to  the  additional  repara- 
tion on  account  of  shipments  made  previous  to  the  order  establishing  the  new 
differentials,  such  order,  in  so  far  as  it  denied  reparation,  did  not  constitute  real 
discrimination.'*^ 

34.  Notice.  — •  Interstate  Commerce  ing  from  a  change  of  rates  by  a  carrier, 
Comm.  V.  Brimson,  154  U.  S.  447,  38  L.  Judgment,  141  Fed.  1003,  affirmed  in  In- 
Ed.  1047,  14  S.  Ct.  1125;  Gulf,  etc.,  R.  Co.  terstate  Commerce  Comm,  v.  Chicago, 
V.  Hefley,  158  U.  S.  98,  39  L.  Ed.  910,  15  etc.,  R.  Co.,  28  S.  Ct.  493,  209  U.  S.  108, 
S.    Ct.    802.  52   L.    Ed.    705. 

35.  Interstate    Commerce   Act,    §    6,   as  38.     Louisville,    etc.,    Railroad   v.    Inter- 
amended    March    2,    1889.      Gulf,    etc.,    R.  slate  Commerce  Comm.,  195  Fed.  541. 
Co.   V.    Hefley,    158    U.    S.    98,    39    L.    Ed.  ,       39.     Power    of    commission. — Atchison, 
910,    15   S.    Ct.   802.      See,   also,    Interstate  etc.,   R.    Co.   v.   United   States,    233   U.   S. 
Commerce   Comm.   v.    Cincinnati,   etc.,   R.  199,  34  S.  Ct.  291. 

Co.,   167   U.   S.   479,  42   L.   Ed.  243,   17   S.  40.       Awarding       reparation.  —  Fidelity 

Ct.   896,   affirmed  and   followed  in   Savan-  Lumber    Co.   v.    Great    Northern    R.    Co., 

nah,   etc.,   R.   Co.  v.   Florida   Fruit   Exch.,  193    Fed.    924,    113    C.    C.    A.    552,    citing 

167   U.   S.   512,   42   L.   Ed.   257,    17   S.    Ct.  Texas,  etc.,  R.  Co.  v.  Abilene  Cotton  Oil 

998.  Co.,    204    U.    S.    426,    51    L.    Ed.    553,    27    S. 

36.  Presumption  upon  change  of  rates.  Ct.  350,  9  Am.  &  Eng.  Ann.  Cas.  1075; 
— Interstate  Commerce  Comm.  v.  Chi-  Baltimore,  etc.,  R.  Co.  v.  Pitcairn  Coaf 
cago,  etc.,  R.  Co.,  209  U.  S.  108,  53  L.  Co.,  215  U.  S.  481,  54  L.  Ed.  292,  30  S. 
Ed.   705,   28    S.    Ct.   493.  Ct.    164. 

37.  Louisville,  etc..  Railroad  v.  Inter-  41.  Fidelity  Lumber  Co.  v.  Great 
state  Commerce  Comm.,  195  Fed.  541;  Northern  R.  Co.,  193  Fed.  924;  113  C, 
Interstate   Commerce    Comm.  v.   Chicago,  C.  A.   552. 

etc.    R.   Co.,   28   S.   Ct.  493,  209  U.   S.  108,  42.      Fidelity     Lumber     Co.     v.     Great 

705,   28   S.    Ct.   493.  _  Northern    R.    Co.,    193    Fed.    934,    113    C: 

There  is  no  presumption  of  wrong  aris-       C.    A.    552. 
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g  4147.  Payment  of  Charges  for  Transportation.— Medium  of  Pay- 
ment.— A  carrier  engaged  in  interstate  commerce  can  not  lawfully  charge,  collect, 
or  receive  anything  but  money  for  transportation  on  its  road  since  the  enactment 
of  the  Act  of  June  29,  1906,  prohibiting  any  carrier  from  demanding,  collect- 
ing, or  receiving  a  greater  or  less  or  different  compensation  for  the  transpor- 
tation of  persons  or  property,  or  for  any  service  in  connection  therewith,  than 
that  specified  in  its  published  schedule  of  rates.* ^  It  is  expressly  prohibited  to 
any  carrier,  unless  otherwise  provided,  to  demand,  collect,  or  receive  "a  greater 
or  less  or  different  compensation"  for  the  transportation  of  persons  or  property, 
or  for  any  service  in  connection  therewith,  than  the  rates,  fares,  and  charges 
specified  in  the  tariff  filed  and  in  effect  at  the  time.  It  can  not  be  supposed  that 
this  change  was  without  a  distinct  purpose  on  the  part  of  congress.  The  words 
"or  different,"  looking  at  the  context,  can  not  be  regarded  as  superfluous  or  mean- 
ingless. The  words  of  the  act,  therefore,  must  be  taken  to  mean  that  a  carrier 
engaged  in  interstate  commerce  can  not  charge,  collect,  or  receive  for  transporta- 
tion on  its  road  anything  but  money.**  The  legislative  department  intended  that 
all  who  obtained  transportation  on  interstate  lines  should  be  treated  alike  in  the 
matter  of  rates,  and  that  all  who  availed  themselves  of  the  services  of  the  rail- 
way company  with  certain  specified  exceptions,  should  be  on  a  plane  of  equality. 
Those  ends  can  not  be  met  otherwise  than  by  requiring  transportation  to  be 
paid  for  in  money,  which  has  a  certain  value,  known  to  all,  and  not  in  commodi- 
ties or  services,  or  otherwise  than  in  money. *^  A  state  statute  authorizing  a  rail- 
way company  incorporated  under  the  laws  of  the  state  to  issue  transpoi-tation 
in  payment  for  printing  and  advertising  must  give  way,  so  far  as  interstate  trans- 
portation is  concerned,  before  the  provisions  of  the  act  to  regulate  commerce 
under  which  a  carrier  can  accept  nothing  but  money  in  exchange  for  interstate 
transportation.***  Where  a  carrier  receives  a  shipper's  note  in  payment  of  freight 
charges  for  shipments  in  interstate  commerce,  it  receives  a  different  compensa- 
tion from  that  which  the  law  authorizes,  to  wit,  money,  in  violation  of  the 
act.*^ 

Payment  in  Advertising. — The  acceptance  of  advertising  by  a  carrier  in  lieu 
of  money  in  payment  of  interstate  transportation  furnished  to  the  publisher, 
his  employees,  and  the  immediate  members  of  his  and  their  families,  violates 
the  provisions  of  the  act  to  regulate  commerce,  the  act  prohibiting  the  furnishing 
of  interstate  transportation  for  a  less  or  different  compensation  than  that  speci- 
fied in  the  carrier's  published  rates.** 

Payment  of  Existing  Debt. — Where  a  carrier  owes  an  ascertained  sum  of 
money,  which  is  a  legally  enforceable  debt,  it  is  not  a  violation  of  the  Interstate 
Commerce  Act  for  it  to  pay  such  debt  by  carriage  done  for  the  creditor  at  its 
legally  established  rates.*'' 

Release  of  Claim  for  Damages. — An  interstate  carrier  can  not  make  a  vaHd 
contract  to  issue  annual  passes  for  life  in  consideration  of  a  release  of  a  claim 
for  damages,  since  the  enactment  of  the  act,  expressly  prohibiting  any  carrier 

etc.'-R.''crrM:ule?'2Tu-^°tt"5'5  f,,^''  ^^^'  =^«^™-^  J"^^--'  '"  ^^^  ^^d. 

L.    Ed.    297,    31    S.    Ct.    265,    34    L.    R.    A.,  „^    tt    •.   j    c^   .             o       j        ^       ,     -^ 

N.  S.,  671,  reversing  decree  118  S.  W.  982,  ,„,    r,  j  '!f°  ^'^'^^  '"■  Sunday  Creek  Co., 

133     Ky.    652;    Chicago,    etc.,    R.    Co.    v.  "*  ^^°-  ^^^• 

United   States,   219   U.   S.   486,   55   L.   Ed.  48.    Payment    in    advertising.— Chicago, 

305,    31    S.    Ct.    272.  etc.,    R.    Co.   v.   United    States,    219    U.    S. 

44.  Louisville,  etc.,  R.  Co.  v.  Mottley,  486,  55  L.  Ed.  305,  31  S.  Ct.  272,  affirm- 
219    U.    S.    467,    55    L.    Ed.   297,    31   S.    Ct.  '"g  judgment  in  163  Fed.  114. 

265,  34  L.  R.  A.,  N.  S.,  671.  49.    Payment    of    existing    debt.— Inter- 

45.  Chicago,  etc.,  R.  Co.  v.  United  state  Commerce  Comm.  v.  Chesapeake 
States,  219  U.  S.  486,  55  L.  Ed.  305,  31  etc.,  R.  Co.,  128  Fed.  59,  decree  modified 
S.   Ct.  272.  New  York,  etc.,  R.  Co.  v.  Interstate  Com- 

46.  Chicago,  etc.,  R.  Co.  v.  United  merce  Comm.,  200  U.  S.  361  50  L  Ed 
States,   219   U.   S.   486,    55    L.    Ed.  305,   31  515,   26   S.   Ct    272 


§§  4147-4149  CARRIERS.  3766 

from  demanding,  collecting,  or  receiving  "a  greater  or  less  or  different  compensa- 
tion" for  the  transportation  of  persons  or  property,  or  for  any  service  in  con- 
nection therewith,  than  that  specified  in  its  published  schedule  of  rates.^o 

§  4148.  Enjoining  Enforcement  of  Rates. — The  interstate  commerce  com- 
mission having  been  given  exclusive  jurisdiction  in  the  first  instance  to  determine 
reasonableness  of  interstate  rates  by  the  Interstate  Commerce  Act,  shippers  can 
not  maintain  a  suit  in  equity  to  prevent  the  filing  of  enforcement  of  a  schedule 
of  rates,  or  a  change  to  unjust  or  unreasonable  rates,  pending  determination  of 
the  reasonableness  thereof  by  the  commission. ^i 

Under  Provision  for  Recovery  of  Damages. — Section  9  of  the  act  pro- 
vides that  persons  claiming  to  be  damaged  may  make  their  complaint  either  to 
the  commission  in  the  manner  provided  in  the  act,  or  by  bringing  suit  on  their 
own  behalf  for  the  recovery  of  damages  for  which  such  carrier  may  be  liable 
under  the  provisions  of  the  act  in  any  district  or  circuit  court  of  competent 
jurisdiction ;  and  such  persons  shall  not  have  the  right  to  pursue  both  of  these  reme- 
dies, and  must  elect  which  of  the  two  methods  of  procedure  herein  provided  for 
they  will  adopt.  This  does  not  warrant  the  conclusion  that  it  was  the  purpose 
of  congress  to  confer  power  upon  courts  primarily  to  relieve  from  the  duty  of 
enforcing  the  established  rate  by  finding  that  the  same,  as  to  particular  persons, 
was  so  unreasonable  as  to  be  unlawful,  and  to  prevent  its  enforcement  by  injunc- 
tion.«2 

§  4149.  Charges  of  Connecting  Carriers. — ^Where  No  Joint  Rate  Es- 
tablished.— Shipments  over  connecting  lines  must,  under  the  Interstate  Com- 
merce Act  take  the  lawfully  established  rate  on  each  line  where  there  is  no 
established  joint  rate.^^  The  defendants,  connecting  carriers,  operated  a  through 
line  from  Kansas  City  to  Spokane,  and  had  filed  a  through  rate  on  empty  cars 
traveling  on  their  own  wheels  of  ninety  dollars  per  car  in  addition  to  freight 
earned  by  the  use  thereof  in  transit.  The  defendants  and  the  ^lissouri  Pacific 
Railroad  Company  operating  a  line  from  St.  Louis  to  Kansas  City  had  never 
published  a  joint  free  rate  on  such  cars  from  St.  Louis  to  Spokane,  nor  was  the 
Missouri  Pacific  a  party  to  any  contract  to  transport  the  plaintiffs  cars  from  St. 
Louis  to  Spokane  without  charge  other  than  the  freight  earned  by  such  cars. 
The  defendants  had  no  line  between  St.  Louis  and  Kansas  City,  but  contracted  to 
transport  the  cars  from  Kansas  City  to  Spokane  for  a  free  rate.  The  fact  that 
this  rate  was  contrary  to  the  rates  filed  with  the  interstate  commerce  commission 
having  been  discovered,  the  shippers  were  notified  that  the  rate  would  not  be 
adhered  to  before  the  cars  were  shipped,  and  the  defendants  refused  to  deliver 
the  cars  without  payment  of  the  schedule  rate.  The  court  held  that  there  was  no 
authority  for  any  rate  on  such  shipment  less  than  the  joint  rate  from  Kansas 
City  to  Spokane  plus  the  rate  from  St.  Louis  to  Kansas  City.^* 

Duty  to  Establish  Joint  Rates. — One  carrier  is  not  compelled  to  make  a 
joint  tariff  rate  with  another  carrier,  but  may  insist  upon  charging  its  local  rates 
for  all  transportation  over  its  lines. ^^     \\'here  two  carriers  owning  connecting 

50.  Release  of  claim  for  damages. —  553,  27  S.  Ct.  350,  9  Am.  &  Eng.  Ann. 
Louisville,    etc.,     R.    Co.    v.    Mottley,    219        Cas.    1075. 

U.    S.   467,   55   L.   Ed.   297,   31   S.    Ct.   265,  53.    Connecting    carriers. — Kansas,    etc., 

34  L.  R.  A.,  N.   S.  671,  reversing  133  Ky.  R.    Co.   v.   Albers    Comm.    Co.,    223   U.   S. 

652,   118   S.   W.   982.  573,   56   L.    Ed.    556,   32   S.   Ct.   316,   revers- 

51.  Enjoining    enforcement    of   rates. —  mg  judgment  79  Kan.  59,  99  Pac.  819. 
Atlantic,    etc.,    R.    Co.    v.    Macon    Grocery  54.  Coeur  D'Alene,  etc.,  R.  Co.  v.  Union 
Co.,  166  Fed.  206,  92  C.  C.  A.  114.  Pac.  R.  Co..  49  Wash.  244,  95   Pac.  71. 

52.  Under  provision  for  recovery  of  55.  Duty  to  establish  joint  rates. — Chi- 
damages. — Atlantic,  etc.,  R.  Co.  v.  Macon  cago,  etc.,  R.  Co.  v.  Osborne,  3  C.  C.  A. 
Grocery  Co.,  166  Fed.  a06.  92  C.  C.  A.  347,  52  Fed.  912;  Coeur  D'Alene,  etc.,  R. 
114,  citing  Texas,  etc..  R.  Co.  v.  Abilene  Co.  v.  Union  Pac.  R.  Co.,  49  Wash.  244, 
Cotton   Oil    Co.,   204  U.   S.   426,   51   L.   Ed.  95    Pac.   71. 
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lines  unite  in  a  joint  through  tariflf,  they  form  for  the  connecting  lines  prac- 
tically a  new  and  independent  line."" 

Competing  Carriers. — The  only  principle  by  which  it  is  possible  to  enforce 
the  whole  statute  is  the  construction  that  competition  which  is  real  and  substan- 
tial, and  exercises  a  potential  influence  on  rates  to  a  particular  point,  brings  into 
play  the  dissimilarity  of  circumstance  and  condition  provided  by  the  statute,  and 
justifies  the  lesser  charge  to  the  more  distant  and  competitive  point  than  to  the 
nearer  and  noncompetitive  place,  and  that  this  right  is  not  destroyed  by  the  mere 
fact  that  incidentally  the  lesser  charge  to  the  competitive  point  may  seemingly 
give  a  preference  to  that  point,  and  the  greater  rate  to  the  noncompetitive  point 
may  apparently  engender  a  discrimination  against  it.^'^ 

§§  4150-4154.  Interstate  Commerce  Commission — §  4150.  In  Gen- 
eral.— The  interstate  commerce  commission  is  a  corporate  body."* 

Executive,  Legislative  or  Judicial. — The  interstate  commerce  commission 
is  purely  an  administrative  body.^^  It  is  true  it  may  exercise  and  must  exercise 
quasi  judicial  duties,  but  its  functions  are  defined,  and,  in  the  main,  explicitly 
directed,  by  the  acts  creating  it,  and  it  is  not  the  final  judge  of  its  own  jurisdic- 
tion.'^'' The  power  given  to  the  commission  is  the  power  to  execute  and  enforce, 
not  to  legislate.  The  power  given  is  partly  judicial,  partly  executive  and  admin- 
istrative, but  not  legislative."  1     But  see  elsewhere. "^ 

Creation  and  Organization. — By  the  eleventh  section  a  commission  is  created 
and  established,  to  be  known  as  the  interstate  commerce  commission,  and  to  be 
composed  of  five  commissioners,  appointed  by  the  president,  by  and  with  the  ad- 
vice and  consent  of  the  senate. "^  Whatever  may  be  the  power  of  congress,  it  did 
not  attempt  to  do  more  than  to  regulate  the  interstate  business  of  common  car- 
riers, and  the  primary  purpose  for  which  the  commission  was  established  was  to 
enforce  the  regulations  which  congress  had  imposed."* 

§  4151.  Salaries  and  Expenses. — The  act  to  regulate  commerce  as  amended 
March  2,  1889,  provides  that  all  of  the  expenses  of  the  commission  shall  be 
allowed  and  paid  on  the  presentation  of  itemized  vouchers  therefor  approved  by 

56.  New  line  established. — Chicago,  etc.,  Interstate  Commerce  Comm.  v.  Brimson, 
R.  Co.  V.  Osborne,  3  C.  C.  A.  347,  53  Fed.  154  U.  S.  447,  38  L.  Ed.  1047,  14  S.  Ct. 
912;  Coeur  D'Alene,  etc.,  R.  Co.  v.  Union       1125. 

Pac.   R.   Co.,   49  Wash.   244,  95   Pac.   71.  60.      Interstate     Commerce      Comm.     v. 

57.  Competing  carriers.  —  "We  say  Humboldt  Steamship  Co.,  224  U.  S.  474, 
'seemingly'   on   the   one  hand   and  'appar-       56  L,.  Ed.  849,  32  S.   Ct.  556. 

ently'   on   the   other,   because   in   the   sup-  61.     Interstate     Commerce      Comm.     v. 

posed  cases  the  preference  is  not  'undue,'  Cincinnati,  etc.,  R.   Co.,  167  U.  S.  479,  42 

or    the    discrimination    'unjust'      This    is  L.    Ed.    243,    17    S.    Ct.    896,    affirmed    and 

clearly  so  when  it  is  considered  that  the  followed     in     Savannah,     etc.,     R.     Co.     v. 

lesser    charge,    upon    which    both    the    as-  Florida  Fruit  Exch.,   167  U.  S.  512,  42  L. 

sumption    of    preference    and    discrimina-  Ed.  257,  17  S.  Ct.  998;  Texas,  etc.,  R.  Co. 

tion    is    predicated,    is    sanctioned    by   the  v.    Interstate    Commerce    Comm.,    162    U. 

statute,   which   causes   the   competition   to  S.   197,  40  L.   Ed.  940,  16  S.   Ct.   666. 
give   rise  to   the   right  to  make   such   las-  62.     Under    Amendment    of    1906. — See 

ser    charge."       East    Tennessee,    etc.,    R.  ante,  "Under  Amendment  of  1906,"  §  4063. 

Co.   V.   Interstate   Commerce   Comm.,   181  63.    Creation    and    organization. Inter- 

U.    S.    1,    45    L.    Ed.    719,    21    S.    Ct.    516,  state    Commerce    Comm.   v.    Brimson,    154 

quoted  in  Interstate  Commerce  Comm.  v.  U.  S.  447,  38  L.   Ed.   1047,  14  S.  Ct.  1125" 

Southern  R.  Co.,  117  Fed.  741.  In'-erstate    Commerce    Comm.    v.    Cincin- 

58.  Interstate  commerce  commission.  nati,  etc.,  R.  Co.,  167  U.  S.  479,  42  L. 
— Texas,  etc.,  R.  Co.  v.  Interstate  Com-  Ed.  243,  17  S.  Ct.  896,  affirmed  and  fol- 
merce  Comm.,  162  U.  S.  197,  40  E.  Ed.  lowed  in  Savannah,  etc.,  R.  Co  v  Florida 
940,    16    S.    Ct.    666.  Fruit  Exch.,   167   U.  S.   512,  43  L.   Ed    357 

59.  Executive,  legislative  or  judicial.—  17  S.  Ct.  998.  See,  also,  Texas,  etc.,  R. 
Interstate  Commerce  Comm.  v.  Humboldt  Co.  v.  Interstate  Commerce  Comm  '  163 
Steamship  Co.,  224  U.  S.  474,  56  L.  Ed.  U.  S.  197,  40  L.  Ed.  940,  16  S.  Ct.  666. 
849,  32  S.  Ct.  556;  Cincinnati,  etc.,  R.  64.  Harriman  v.  Interstate  Comnierce 
Co.  V.  Interstate  Commerce  Comm.,  162  Comm.,  311  U.  S  407  53  L  Ed  253  aq 
U.    S.    184,    40    L.    Ed.    935,    16    S.    Ct.    700;  S.    Ct.    115.  '  ' 
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the  chairman  of  the  commission.  The  appropriation  act  of  the  same  date  pro- 
vides that  hereafter  expenses  of  the  interstate  commerce  commission  shall  be 
audited  by  the  proper  accounting  officers  of  the  treasury.*^  Money  expended  by 
the  secretary  of  the  interstate  commerce  commission  for  sending  telegrams,  if 
done  at  the  request  of  the  commission,  shall  be  allowed  and  paid  on  the  presenta- 
tion to  the  proper  accounting  ofificers  of  the  treasury  of  itemized  vouchers  there- 
for, approved  by  the  chairman  of  the  commission.  The  rules  requiring  copies 
of  telegrams  concerning  business  of  the  commission  to  accompany  these  vouchers 
for  whicli  credit  is  asked  may  be  disregarded  by  the  secretary,  the  commission 
holding  that  such  messages  are  so  far  confidential  as  to  justify  refusal  to  dis- 
close their  contents,  and  that  the  requirement  for  the  production  is  unrea- 
sonablc^^ 

§  4152.  Rules. — If  the  commission  does  have  the  power,  of  its  own  motion, 
to  promulgate  general  decrees  or  orders  which  thereby  become  rules  of  action  to 
common  carriers,  such  exercise  of  power  must  be  confined  to  the  obvious  pur- 
poses and  directions  of  the  interstate  commerce  statute.  Congress  has  not  seen 
fit  to  grant  legislative  powers  to  the  commission.^'^  In  an  action  for  labor  and 
material  in  constructing  grain  doors  for  box  cars  used  in  transporting  grain,  there 
being  no  allegation  as  to  when  a  rule  relied  upon  by  defendant  was  adopted  by 
the  interstate  commerce  commission,  it  will  not  be  presumed  to  have  been  adopted 
before  the  grain  doors  were  furnished. ''^ 

§§  4153-4154.  Powers  and  Duties— §  4153.  In  General.— The  com- 
mission is  charged  with  the  general  duty  of  inquiring  as  to  the  management  of 
the  business  of  railroad  companies,  and  to  keep  itself  informed  as  to  the  manner 
in  which  the  same  is  conducted,  and  has  the  right  to  compel  complete  and  full  in- 
formation as  to  the  manner  in  which  such  carriers  are  transacting  their  business. 
And  with  this  knowledge  it  is  charged  with  the  duty  of  seeing  that  there  is  no 
violation  of  the  long  and  short  haul  clause;  that  there  is  no  discrimination  be- 
tween individual  shippers,  and  that  nothing  is  done  by  rebate  or  any  other  device 
to  give  preference  to  one  as  against  another ;  that  no  undue  preferences  are  given 
to  one  place  or  places  or  individual  or  class  of  individuals,  but  that  in  all  things 
that  equality  of  right,  which  is  the  great  purpose  of  the  interstate  commerce  act, 
shall  be  secured  to  all  shippers.  It  must  also  see  that  that  publicity,  which  is 
required  by  §  6,  is  observed  by  the  railroad  companies.  Holding  the  railroad 
companies  to  strict  compliance  with  all  these  statutory  provisions  and  enforce 
obedience  to  all  these  provisions  tends  to  both  reasonableness  and  equality  of 
rate  as  contemplated  by  the  interstate  commerce  act.^^  gu^  j^s  powers  are  not 
very  clearly  defined  in  the  act,  nor  is  its  method  of  procedure  very  distinctly 
outlined.''''' 

Conformity  to  Statute. — The  acts  of  the  interstate  commerce  commission 
in  the  exercise  of  its  administrative  functions  must,  in  order  to  be  effective, 
strictly  conform  to  those  provisions  and  requirements  of  the  statute  by  which, 
its  authority  is  prescribed  and  defined.'' ^ 

65.  Salaries  and  expenses. — United  terstate  Commerce  Comm.  v.  Cincinnati, 
States  V.  Moseley,  187  U.  S.  323,  47  L-  etc.,  R.  Co.,  167  U.  S.  479,  42  L.  Ed.  243, 
Ed.  198,  33  S.  Ct.  90.  17  S.   Ct.  896.     See   Interstate   Commerce 

66.  United  States  v.  Moseley,  187  U.  S.  Comm.  v.  Brimson,  154  U.  S.  447,  38  L. 
322,   47   E.   Ed.   198,   32  S.   Ct.   90.  Ed.   1047,   14  S.   Ct.   1125^ 

nn    -o  1         T^  i       TD    /-I  T  i  '''0.  Texas,    etc.,    R.    Co.     v.     Interstate 

67.  Rules. — Texas,  etc.,  R.  Co.  v.  Inter-       n„^^^^^^   r^^,^     iao   tt    g    -inr.    An  t 

i  1.      o   „„  1-1   _„      -tan    TT     o     inn        Commcrce    Comm.,    162    U.    o.    197,    40   L,. 

!r,  /    ^H    Q^n'^A   Q     r.    «««                                '  Ed.   940,   16   S.    Ct.    666. 

40  L.  Ed.  940,  16  S.  Ct.  666.  yi_    Conformity    to    statute.-American 

68.  Hanks  v.  Missouri  Pac.  R.  Co.,  93  Sugar  Refin.  Co.  v.  Delaware,  etc.,  R.  Co., 
Neb.   594,  138  N.  W.  750.  207  Fed.  733,  reversing  judgment  200  Fed. 

69.  Powers  and  duties  in  general. — In-  652. 
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§  4154.  Particular  Powers.— To  Enforce  Act.— By  §  12  it  is  provided 
that  "the  commission  is  hereby  authorized  and  required  to  execute  and  enforce 
the  provisions  of  this  act.'"^^  Upon  the  request  of  the  commission,  it  shall  be 
the  duty  of  any  district  attorney  of  the  United  States  to  whom  the  commission 
may  apply,  to  institute  in  the  proper  court  and  to  prosecute  under  the  direction 
of  the  attorney  general  of  the  United  States  all  necessary  proceedings  for  the 
enforcement  of  the  provisions  of  this  act  and  for  the  punishment  of  all  violations 
thereof,  and  the  costs  and  expenses  of  such  prosecution  shall  be  paid  out  of  the 
appropriation  for  the  expenses  of  the  courts  of  the  United  States.'^^  But  under 
this  section  as  it  stood  up  to  February  19,  1903,  there  was  no  authority  or  right 
in  a  district  attorney  of  the  United  States,  under  the  direction  of  the  at- 
torney general,  to  bring  a  suit  upon  a  request  made  by  the  interstate  commerce 
commission  to  do  so,  in  order  to  compel  compliance  with  the  provisions  of  the 
act  to  regulate  commerce,  and  to  enjoin  as  a  violation' of  the  act  to  regulate 
commerce,  complained  of  in  the  amended  bill,  an  asserted  discrimination  between 
localities  by  a  common  carrier  subject  to  the  act,  averred  to  operate  an  unjust 
preference  or  advantage  to  one  locality  over  another.'^*  But  since  power  to 
prosecute  a  suit  like  the  one  now  under  consideration  is  expressly  conferred  by 
an  act  of  congress  adopted  since  this  cause  was  argued  at  bar,  that  is,  the  act 
■"To  further  regulate  commerce  with  foreign  nations  and  among  the  states,"  ap- 
proved February  19,  1903,  the  ends  of  justice  will  best  be  served  by  reversing 
the  decrees  below  refusing  to  sustain  the  demurrer  and  remanding  the  cause  to 
the  circuit  court  for  such  further  proceedings  as  may  be  consistent  with  the  act 
to  regulate  commerce  as  originally  enacted  and  as  subsequently  amended,  espe- 
cially with  reference  to  the  powers  conferred  and  duties  imposed  by  the  act  of 
congress  approved  February  19,  1903.''^ 

To  Prescribe  Rates. — The  act  to  regulate  commerce  endows  the  commission 
with  plenary  administrative  power  to  supervise  freight  tariffs,  and  charges  it 
with  the  duty  to  annul  any  tariffs  in  contravention  of  such  act,  and  generally  to^ 
enforce  the  provisions  thereof.  It  also  evinces  a  clear  purpose  to  require  ship- 
pers seeking  reparation  predicted  upon  the  unreasonableness  of  a  published  rate 
to  primarily  invoke  redress  through  the  Commission,  which  alone  is  vested  with 
power  to  entertain  original  proceedings  for  the  alteration  of  such  established 
schedule,  notwithstanding  that,  §§9  and  22  of  such  act  seemingly  give  the  ag- 
grieved party  the  option  of  bringing  suit  in  the  first  instance  in  the  district  court 
to  recover  damages  for  violation  of  the  provisions  of  said  act.'''® 

72.  Particular  powers. — Interstate  Com-  before  the  commission  concerning  the 
merce  Comm.  v.  Cincinnati,  etc.,  R.  Co.,  matters  of  fact  complained  of,  and  there- 
167  U.  S.  479,  42  L.  Ed.  243,  17  S.  Ct.  fore  no  finding  of  fact  whatever  was  made 
896,  affirmed  and  followed  in  Savannah,  by  the  commission,  and  it  had  issued  no 
etc.,  R.  Co.  V.  Florida  Fruit  Exch.,  167  order  to  the  carrier  to  desist  from  any 
U.  S.  512,  42  L.  Ed.  357,  17  S.  Ct.  998;  violation  of  the  law  found  to  exist,  after 
Interstate  Commerce  Comm.  v.  Brimson,  opportunity  afforded  to  it  to  defend,  un- 
154  U.  S.  447,  38  L.  Ed.  1047,  14  S.  Ct.  der  such  circumstances,  the  law  officers 
1135;  Texas,  etc.,  R.  Co.  v.  Interstate  of  the  United  States  at  the  request  of 
Commerce  Comm.,  163  U.  S.  197,  40  L,.  the  commission  were  not  authorized  to 
Ed.  940,  16  S.   Ct.  666.  institute   this   suit.     Missouri   Pac.   R.   Co. 

73.  Duty  of  district  attorney. — Section  v.  United  States,  189  U.  S.  374,  47  E.  Ed. 
13,   Interstate   Commerce  Act.     Interstate  811,   23   S.   Ct.   507. 

Commerce   Comm.  v.  Brimson,  154  U.  S.  75.     Missouri    Pac.    R.'    Co     v     United 

447,  38  L.  Ed.  1047,  14  S.  Ct.  1125;  Texas,  States,   189    U.   S.    274,   47   E.    Ed.   811,   S3 

etc.,      R.     Co.     V.     Interstate      Commerce  S.    Ct.   507. 

Comm.,   163  U.   S.  197,  40  L.   Ed.  940,   16  76.      To     prescribe     rates.  —  American 

S.  Ct.  666;  Texas,  etc.,  R.  Co.  v.  Abilene  Sugar    Refin.    Co.    v.    Delaware     etc      R 

Cotton  Oil   Co.,   204  U.  S.  436,   51  L.   Ed.  Co.,    200   Fed.    652,    citing   Texas     etc'    R 

553,   27    S.    Ct.    350,    9   Am.    &   Eng.    Ann.  Co.  v.  Abilene  Cotton  Oil   Co     204  U    s' 

Cas.  1075.  436,   51   L.   Ed.   553,   37   S.   Ct.   350,   9   Am. 

74.  Bearing  in  mind  that,  prior  to  the  &  Eng.  Ann.  Cas.  1075;  Baltimore,  etc., 
request  of  the  commission  upon  which  R.  Co.  v.  Pitcairn  Coal  Co.,  215  U.  s' 
the  suit  was  brought,  no  hearing  was  had  481,   54   L.   Ed.   293,   30   S.    Ct.'  164;    Proc- 
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To  Change  Rates. — A  shipper  seeking  reparation  predicated"  upon  the  un- 
reasonableness of  the  established  rate  must,  under  the  act  to  regulate  commerce, 
primarily  invoke  redress  through  the  interstate  commerce  commission,  which 
body  alone  is  vested  with  power  originally  to  entertain  proceedings  for  the  altera- 
tion of  an  established  schedule,  because  the  rates  fixed  therein  are  unreason- 
able.TT 

To  Determine  Reasonableness  of  Rates. — The  commission  has  power  to 
pass  on  the  reasonableness  of  an  existing  rate.'^^  Although  an  established  sched- 
ule of  rates  may  have  been  altered  by  a  carrier  voluntarily  or  as  the  enforcement 
of  an  order  of  the  commission  to  desist  from  violating  the  law,  rendered  in  ac- 
cordance with  the  provisions  of  the  statute,  it  may  not  be  doubted  that  the  power 
of  the  commission  would  nevertheless  extend  to  hearing  legal  complaints  of  and 
awarding  reparation  to  individuals  for  wrongs  unlawfully  suffered  from  the  ap- 
plication of  the  unreasonable  schedule  during  the  period  when  such  sched- 
ule was  in  force.''^ 

To  Determine  Discrimination  in  Rates. — Section  2  contemplates  that  there 
shall  be  a  tribunal  capable  of  determining  whether,  in  given  cases,  the  services 
rendered  are  "like  and  contemporaneous,"  whether  the  respective  traffic  is  of  a 
"like  kind,"  and  whether  the  transportation  is  under  "substantially  similar  cir- 
cumstances and  conditions."  ^^ 

To  Institute  Suits. — The  interstate  commerce  commission  is  a  corporate 
body  or  person  in  whose  name  a  suit  can  be  instituted,  and  it  is  not  necessary 
that  the  commission  sue  in  the  names  of  the  persons  composing  it.^^ 

To  Obtain  Information. — Section  12,  as  amended  March  2,  1889,  gives  the 
commission  authority  to  inquire  into  the  management  of  the  business  of  all  com- 
mon carriers  subject  to  the  provisions  of  the  act,  to  demand  full  and  complete  in- 
formation from  them,  and  adds,  "and  the  commission  is  hereby  authorized  to 
execute  and  enforce  the  provisions  of  this  act."  ^2  This  is  clearly  constitu- 
tional.*^ 

To  Construe  Act. — See  elsewhere.** 

ter,    etc.,    Co.    v.    United    States,    225    U.  81.    To  institute*  suits. — Texas,   etc.,   R. 

S.    282     56    L.    Ed.    1091,    32    S.    Ct.    761;  Co.   v.    Interstate    Commerce    Comm.,    162 

Morrisdale    Coal    Co.    v.    Pennsylvania   R.  U.    S.   197,   40   L.    Ed.   940,    16   S.   Ct.   666, 

Co.,  176  Fed.  748,  affirmed  in  106  C.  C.  A.  citing     Interstate     Commerce     Comm.     v. 

269,  183  Fed.  929.     See,  also,  Erie  R.  Co.  Baltimore,    etc.,    R.    Co.,    145    U.    S.    263, 

V.  Wanaque  Lumber  Co.,  75  N.  J.  L.  878,  36   L.    Ed.   699,    12    S.    Ct.    844;    Interstate 

69    Atl.    168.      See    ante,    "Established    by  Commerce    Comm.    v.    Atchison,    etc.,    R. 

Commission,"   §§   4061-4065.  Co.,    149   U.    S.    264,    37    E.    Ed.   727,    13    S. 

77.  To  change  rates.— Texas,  etc.,  R.  Ct.  837,  which  were  suits  instituted  by  the 
Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  coinmission  m  the  circuit  courts  of  the 
S  426,  51  L.  Ed.  553,  27  S.  Ct.  350,  9  United  States,  and  in  neither  of  which 
Am    &  Eng.  Ann.   Cas.   1075.  was   any   objection   made  to   the  right   of 

„„       _       J  ^        .  ,  ,  c       the    commission    to    sue    by    its    statutory 

78.  To    deternune    reasonableness    of       designation 

rates.-Illinois   Cent    R.   Co.  Z-.   Interstate  gg_    ^^    obtain   information.-Interstate 

Commerce   Comm     206   US. .  441     51    L.       Commerce    Comm.   v.    Cincinnati,   etc.,   R. 
Ed.    1128,   27    S.    Ct.   700;   Cmcmnati,   etc.,       ^        ^g^   ^    g    ^^      ^^   ^    ^^  ^^   g. 

^.■„S?-   e'   ,c"f''7fT^    ^°r'^ol''\a    l'^'?.'       Ct.   896,   affirmed  and   followed   in   Savan- 
162    US.    184,    40    L.    Ed.    935,    16    S     Ct.        ^^^     ^^       ^     ^^     ^     pj^^;^^    p^^i^    g^^t^^ 

700.      See    ante       Detern^ination    of    Rea-  ^^^   ^    g^  ^^   ^    ^^    35       „    g     ^t. 

sonableness    of    Rate,      §§    4067-4074.  ggg.  ^^^^^^  ^^^^^  ^    Co.  v.  Interstate  Com- 

79.  Texas,  etc.,  R.  Co.  v.  Abilene  Cot-  merce  Comm.,  162  U.  S.  197,  40  L.  Ed. 
ton  Oil  Co.,  204  U.  S.  436,  51  L.  Ed.  553,  940,  16  S.  Ct.  666;  Texas,  etc.,  R.  Co.  v. 
21  S.  Ct.  350,  9  Am.  &  Eng.  Ann.  Cas.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426, 
1075.  51    l_,    Ed.    553,    27    S.    Ct.    350,    9    Am.    & 

80.  To     determine     discrimination     in       Eng.  Ann.   Cas.   1075. 

rates. — Texas,    etc.,    R.    Co.    v.    Interstate  83.      Interstate     Commerce     Comm.     v. 

Commerce   Comm.,   162   U.    S.   197,   40    L.  Brimson,   154   U.    S.    447,   38   L.   Ed.   1047, 

Ed.  940,  16  S.  Ct.  666.     See  ante,  "Deter-  14  S.   Ct.  1125. 

mination    of    Discrimination    and    Prefer-  84.   To   construe   act. — See    ante,    "Con- 

ence,"   §§  4078-4083.  struction   of  Act,"  §   3984. 
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To  Require  Uniform  System  of  Accounting. — Congress  did  not  exceed  its 
power  under  the  commerce  clause  by  enacting  the  Act  of  February  4,  1887,  §  20, 
as  amended  by  the  Act  of  June  29,  1906,  under  which  common  carriers  by  water 
upon  the  Great  Lakes,  engaged  in  the  transportation  of  passengers  and  property 
partly  b)'  water,  under  a  joint  arrangement  for  the  continuous  carriage  or  ship- 
ment, may  be  required  by  the  interstate  commerce  commission  to  adopt  a 
uniform  system  of  accounting  and  bookkeeping,  and  to  make  annual  reports,  which 
shall  embrace  not  only  the  joint  rail  and  water  business,  but  the  other  business  of 
the  carriers  as  well,  such  as  their  port  to  port  business,  both  intrastate  and  inter- 
state, and  the  business  of  operating  amusement  parks. ^^  Leaving  to  the  interstate 
commerce  commission  the  carrying  out  of  details  in  the  exercise  of  its  discretion 
to  prescribe  a  uniform  system  of  accounting  and  bookkeeping  for  the  carriers  sub- 
ject to  that  act,  does  not  render  such  section  invalid  as  a  delegation  of  legislative 
authority.^®  As  to  accounts,  the  statute  permits  the  commission,  in  its  discretion, 
for  the  purpose  of  enabling  it  the  better  to  carry  out  the  purposes  of  the  act,  to- 
prescribe  a  period  of  time  within  which  such  common  carriers  shall  have  a  uni- 
form system  of  accounts  and  the  manner  in  which  such  accounts  shall  be  kept. 
The  commission  may,  the  statute  provides,  in  its  discretion,  prescribe  the  forms 
of  all  accounts,  records,  and  memoranda  to  be  kept  by  the  common  carriers,  to- 
which  accounts  the  commission  shall  have  access.  And  the  act  makes  it  unlawful 
for  the  carriers  to  keep  any  accounts,  records,  or  memoranda  other  than  those 


85.  To  require  uniform  system  of  ac- 
counting.— Interstate  Commerce  Comm. 
V.  Goodrich  Trans.  Co.,  224  U.  S.  194,  56 
L.    Ed.    729,    32    S.    Ct.    436. 

The  authority  of  the  Interstate  Com- 
merce Commission  under  the  Act  of 
June  29,  1906,  prescribing  a  system  of  ac- 
counting for  carriers,  is  not  exceeded  be- 
cause it  tends  to  control  the  conduct  of 
the  carrier  as  a  public  servant  in  inter- 
state commerce.  Kansas,  etc.,  R.  Co.  v. 
United  States,  231  U.  S.  423,  34  S.  Ct. 
125. 

The  regulations  of  the  interstate  com- 
merce commission  adopted  under  Act 
Feb.  4,  1887,  §  20,  as  amended  by  Act 
June  29,  1906,  §  7,  are  not  an  abuse  of 
power  because  they  reject  the  theory  that 
the  cost  of  property  abandoned  on  a  per- 
manent improvement  should  remain  in 
the  property  account,  rather  than  be 
charged  to  operating  expenses.  Kansas, 
etc.,  R.  Co.  V.  United  States,  231  U.  S. 
423,    34    S.    Ct.    125. 

A  carrier  is  not  relieved  from  compli- 
ance with  the  regulations  of  interstate 
commerce  adopted  under  Act  Feb.  4, 
1887,  §  20,  as  amended  by  Act  June  29, 
1906,  §  7,  because  they  reject  the  theory 
that  the  cost  of  property  abandoned  on 
permanent  improvement  should  remain  in 
property  account  because  they  were  pro- 
mulgated after  the  carrier  had  issued 
bonds  to  finance  such  improvement. 
Kansas,  etc.,  R.  Co.  v.  United  States,  231 
U.   S.   423,   34   S.   Ct.   135. 

The  powers  of  the  interstate  commerce 
commission  under  Act  Feb.  4,  1887,  §  20, 
as  amended  by  Act  June  29,_  1906,  §  7, 
were  not  abused  by  regulations  under 
which  a  railroad  can  not  carry  into  its 
property  account  the  full  cost  of  reduc- 
ing grades  but  is  required  to  deduct  from 


such  costs  the  replacement  cost  of  por- 
tions of  track  less  salvage,  carrying  the 
difference  only  into  the  property  account 
and  charging  the  replacement  cost  to  op- 
erating expenses.  Kansas,  etc.,  R.  Co.  v^ 
United  States,  231  U.  S.  423,  34  S.  Ct. 
125. 

Judicial  belief  that  the  cost  of  property 
abandoned  as  an  incident  to  permanent 
improvements  should  be  charged  to  ac- 
cumulated surplus  or  to  profit  and  loss, 
does  not  authorize  a  hoJding  that  the  in- 
terstate commerce  commission  abused 
their  powers  given  by  Act  Feb.  4,  1887, 
§  20,  as  amended  by  Act  June  29,  1906, 
§  7,  because  under  these  regulations  the 
cost  must  be  charged  to  operating  ex- 
penses. Kansas,  etc.,  R.  Co.  v.  United 
States,   231   U.   S.   433,    34   S.    Ct.   125. 

The  interstate  commerce  commission, 
acting  under  Act  Feb.  4,  1887,  §  20,  as 
amended  by  Act  June  29,  1906,  §  7,  did 
not  abuse  its  powers  because  a  railway 
company  under  its  regulations  erecting 
a  new  shop  and  permanent  plant  on 
a  new  location  can  not  charge  the 
value  of  the  property  thereupon  aban- 
doned against  the  accumulated  surplus  in 
the  profit  and  loss  account,  but  must 
charge  the  estimated  replacement  lost 
less  salvage  to  operating  expenses.  Kan- 
sas, etc.,  R.  Co.  V.  United  States,  231  U. 
S.    423,    34    S.    Ct.    125. 

There  is  here  no  unconstitutional  dele- 
gation of  legislative  powers.  Interstate 
Commerce  Comm.  v.  Goodrich  Trans. 
Co.,  224  U.  S.  194,  56  L.  Ed.  729,  32  S. 
Ct.  436;  Kansas,  etc.,  R.  Co.  v.  United 
States,   231   U.   S.  433,   34  S.   Ct.   125. 

86.  Interstate  Commerce  Comm.  v. 
Goodrich  Trans.  Co.,  334  U.  S.  194,  56 
E.    Ed.    729,    33    S.    Ct.    436. 
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prescribed  by  the  commission.  This  section  contains  ample  authority  for  the 
commission  to  require  a  system  of  accounting  and  reports  such  as  has  been  pro- 
vided for  in  its  orders.  And  it  is  immaterial  that  the  accounts  required  to  be 
kept  are  general  in  their  nature,  and  embrace  business  other  than  such  as  is 
necessary  to  the  discharge  of  the  duties  required  in  carrying  passengers  and 
freight  in  interstate  commerce  by  joint  arrangement  between  railroads  and  car- 
riers by  water,  since  the  commission  is  charged  under  the  law  with  the  super- 
vision of  such  rates  as  to  their  reasonableness,  and  with  the  general  duty  of 
making  reports  to  congress  which  might  require  a  knowledge  of  the  business  of 
the  carrier  beyond  that  which  is  strictly  of  the  character  mentioned.  If,  there- 
fore, the  commission  is  to  successfully  perform  its  duties  in  respect  to  reasonable 
rates,  undue  discriminations,  and  favoritism,  it  must  be  informed'  as  to  the  busi- 
ness of  the  carriers  by  a  system  of  accounting  which  will  not  permit  the  possible 
concealment  of  forbidden  practices  in  accounts  which  it  is  not  permitted  to  see, 
and  concerning  which  it  can  require  no  information.*'''  The  requiring  of  informa- 
tion concerning  the  business  methods  of  such  corporations,  as  shown  in  its  ac- 
counts, is  not  a  regulation  of  business  not  within  the  jurisdiction  of  the  commis- 
sion. The  object  of  requiring  such  account  to  be  kept  in  a  uniform  way,  and  to  be 
open  to  the  inspection  of  the  commission,  is  not  to  enable  it  to  regulate  the  af- 
fairs of  the  corporations  not  within  its  jurisdiction,  but  to  be  informed  concern- 
ing the  business  methods  of  the  corporations  subject  to  the  act,  that  it  may 
properly  regulate  such  matters  as  are  really  within  its  jurisdiction.  Further,  the 
requiring  of  information  concerning  a  business  is  not  regulation  of  that  business. 
The  necessity  of  keeping  such  accounts  has  been  developed  in  the  reports  of  the 
commission,  and  had  been  the  subject  of  great  consideration.  It  has  caused  the 
employment  of  those  skilled  in  such  matters,  and  has  resulted  in  the  adoption 
of  a  genera]  form  of  accounting  which  will  enable  the  commission  to  examine 
in  the  affairs  of  the  corporations,  with  a  view  to  discharging  its  duties  of  regula- 
tion concerning  them.**  Corporations  organized  under  state  laws,  engaged  in  in- 
terstate carriage,  could  validly  be  subjected  to  regulation  and  control  by  the  in- 
terstate commerce  commission,  in  the  exercise  of  its  power,  to  prescribe  a  uni- 
form system  of  accounting  and  bookkeeping  and  to  require  annual  reports.*^ 

Distinguishing  Capital  from  Expense  Accounts. — It  is  difficult  to  define 
and  perhaps  more  difficult  to  consistently  apply  a  precise  distinction  between  cap- 
ita] and  expense  accounts;  and  while  the  propriety  of  distributing  improvement 
costs  over  a  series  of  years  was  recognized,  the  impossibility  of  scientific  accuracy 
in  that  regard  was  acknowledged.^" 

87.      Interstate     Commerce     Comm.     v.  the  other  business  of  the  carriers,  such  as 

Goodrich    Trans.    Co.,    224   U.    S.    194,    56  their   port    to    port    business,    both   intra- 

L.   Ed.  729,   32  S.   Ct.  436.  State   and   interstate,   and  the  business   of 

The    interstate     commerce    commission  operating    amusement    parks.      Interstate 

did    not    exceed    its    authority    under    the  Commerce     Comm.     v.     Goodrich    Trans. 

Act   of   February  4,   1887    (24   Stat,   at   L,.  Co.,   224  U.   S.   i94,   56   L.    Ed.   729,   32   S. 

379,   chap.   104,   U.   S.   Comp.   Stat.   1901,  p.  Ct.   436. 

3154),  §  20,  as  amended  by  the  Act  of  88.  Not  a  regulation  of  business  of  car- 
June  29,  1906  (34  Stat,  at  L.  584,  chap.  riers. — Interstate  Commerce  Comm.  v. 
3591,  U.  S.  Comp.  Stat.  Supp.  1909,  p.  Goodrich  Trans.  Co.,  224  U.  S.  194,  56  L. 
1150),   to   prescribe   a   uniform    system   of  Ed.  729,  32  S.  Ct.  436. 

bookkeeping   and   accounting  for,   and   to  89.    As   to   corporations   organized   un- 

call    for    annual    reports    from,    common  der     state     laws. — Interstate      Commerce 

carriers  by  water  upon  the   Great  Lakes,  Comm.    v.    Goodrich    Trans.    Co.,    224   U. 

which,    being   engaged   in   the   transports-  S.  194,  56  L.  Ed.  729,  32  S.  Ct.  436. 

tion    of   passengers   and    property,    partly  90.   Distinguishing  capital  from  expense 

by  railroad  and  partly  by  water,  under  a  accounts. — Kansas,   etc.,   R.   Co.  v.  United 

joint   arrangement    for   a   continuous    car-  States,   231  U.   S.  423,  34  S.   Ct.  135. 

riage  or  shipment,  are,  by  §  1  of  that  act,  "In   Illinois    Cent.   R.    Co.   v.    Interstate 

brought    within    its    terms,    because    such  Commerce   Comm.,   206   U.   S.   441,   51   L. 

accounting    system    and    reports    are    not  Ed.   1128,   27   S.    Ct.   700,   the   commission 

limited   to  the  joint  rail   and  water   busi-  had   held    that    while    repairs   were   prop- 

ness,  but  are  required  to  embrace  as  well  erly  chargeable  to   current  operating  ex- 
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§§  4155-4219.  Civil  Proceedings  against  Carrier — §§  4155-4190. 
Proceedings  before  Commission — §  4155.  In  General. — Statutory  Pro- 
vision.— The  provisions  of  §  16  of  the  act,  which  authorize  the  court  to  "pro- 
ceed to  hear  and  determine  the  matter  speedily  as  a  court  of  equity,  and  without 
the  formal  pleadings  and  proceedings  applicable  to  ordinary  suits  in  equity,  but 
in  such  manner  as  to  do  justice  in  the  premises,  and  to  this  end,  such  court  shall 
have  power,  if  it  think  fit,  to  direct  and  prosecute  in  such  mode  and  by  such  per- 
sons as  it  may  appoint,  all  such  inquiries  as  the  court  may  think  needful  to  en- 
able it  to  form  a  just  judgment  in  the  matter  of  such  petition,"  extend  as  well  to 
an  inquiry  or  proceeding  under  the  fourth  section  (as  to  long  and  short  haul 
charges)  as  to  those  arising  under  the  other  sections  of  the  act.*'^ 

■  Prerequisites  to  Jurisdiction. — In  a  proceeding  before  the  interstate  com- 
merce commission  by  a  shipper  to  recover  damages  because  of  collection  by  a 
carrier  at  the  lawfully  established  rate  of  an  excessive  amount  because  of  the 
unreasonableness  of  the  rate,  the  finding  and  prescription  by  the  commission  of  a 
reasonable  maximum  rate  to  be  observed  in  the  future  and  an  order  forbidding 
the  use  of  a  rate  in  excess  thereof  are  conditions  precedent  to  its  exercise  of  its 
power  to  order  reparation.^^ 

Judicial  Power  of  Commission. — The  acts  of  the  interstate  commerce  com- 
mission are  administrative  and  not  judicial.  It  has  no  power  to  enter  judgments 
and  decrees,  such  as  belong  to  courts  of  general  jurisdiction.^^  It  is  not  a  court 
and  cannot  try  actions  fof  damages  to  interstate  shipments,  but  can  hear  com- 
plaints in  regard  to  rates  and  rebates.^* 

§  4156.  Exclusive  Jurisdiction. — An  action  against  a  carrier  for  discrim- 
ination in  rates  and  granting  unlawful  rebates  to  plaintiff's  competitors,  affecting 
not  only  the  plaintiff,  but  other  shippers  in  the  same  region,  cannot  be  first  in- 
stituted in  a  federal  circuit  court;  the  interstate  commerce  commission  having 
exclusive  jurisdiction  to  determine  whether  a  regulation  or  a  practice  affecting 
rates  or  matters  sought  to  be  regulated  by  the  Interstate  Commerce  Act  is  unjust 
or  unreasonable,  unjustly  discriminatory,  preferential,  or  prejudicial,  and  this 
though  the  regulation  or  practice  complained  of  had  ceased. ^^  'j^^g  effect  of  the 
act  is  not  merely  to  suspend  the  right  of  a  shipper  to  maintain  an  action  at  law  to 
recover  damages  resulting  from  an  unreasonable  rate  or  discriminating  regulation 
or  practice  established  by  an  interstate  carrier  while  such  rate  or  regulation  re- 
mains in  force,  but  to  supersede  such  right  entirely,  and  substitute  therefor  the 
remedy  provided  by  the  act  itself ;  and  the  shipper's  independent  right  of  action 

penses,  yet  expenditures  for  improve-  Mid.  R.  Co.,  168  U.  S.  144,  43  L.  Ed. 
ments  and  equipment  'should  not  be  414,  18  S.  Ct.  45.  See  provisions  of  § 
taxed  as  part  of  the  current  or  operating  16,  recited  in  Texas,  etc.,  R.  Co.  v.  Inter- 
expenses  of  a  single  year,  but  should  be,  state  Commerce  Comm.,  162  U.  S.  197, 
so  far  as  practicable,  and  so  far  as  rates  40  L.  Ed.  940,  16  S.  Ct.  666. 
exacted  from  the  public  are  concerned,  92.  Prerequisites  to  '  jurisdiction. — Den- 
projected  proportionately  over  the  fu-  ver,  etc.,  R.  Co.  v.  Baer  Bros.  Mercantile 
ture.'     And   in  this   court  it  was   said    (p.  Co.,   109    C.    C.   A.   337,   187   Fed.   485. 

462)  :     'It  would  seem  as  if  expenditures  93.    Judicial    power    of    commission. 

for   additions   to   construction   and   equip-  United    States    v.    Interstate     Commerce 

ment,  as  expenditures  for  original  construe-  Comm.,   37  App.   D.   C.  366,  judgment  af- 

tion  and  equipment,  should  be  reimbursed  firmed    in    Interstate    Commerce    Comm. 

by     all     of     the     traffic     they     accommo-  v.    Humboldt    Steamship    Co.,    33    S.    Ct. 

date    during    the    period    of    their    dura-  556,   334   U.   S.   474,    56   L.    Ed.   849. 

tion,  and  that  improvements  that  will  last  94.    Louisville,  etc.,  R.  Co.  v.  Scott,  133 

many  years  should  not  be  charged  wholly  Ky.   734,   118   S.   W.   990,   19  Am.   &   Eng. 

against   the    revenue    of    a    single    year.' "  Ann.   Cas.   393. 

Kansas,  etc.,  R.  Co.  v.  United  States,  331  95.       Exclusive      jurisdiction Mitchell 

U.  S.  433,  34  S.  Ct.  135.  Coal,  etc.,  Co.   v.   Pennsylvania  R.   Co.,   183 

91.     Proceedings   before    commission. —  Fed.  908,  dismissing  for  want  of  juri'sdic- 

Interstate   Commerce   Comm.  i.  Alabama  tion  181  Fed.  403. 
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in  a  court  is  not  revived  by  the  abolition  of  the  unlawful  rate  or  regula- 
tion.96 

Action   for   Damages   for  Discrimination  in   Distribution   of   Cars. — 

Where  an  alleged  unlawful  discrimination  in  the  distribution  of  coal  cars  in  viola- 
tion of  the  Interstate  Commerce  Act  had  been  practiced  by  the  defendant  rail- 
road company,  resulting  in  injury  to  plaintiff,  for  which  it  was  entitled  to  dam- 
ages, such  discrimination  having  been  applicable  to  a  class  of  shippers  and  not*  to 
complainant  alone,  the  interstate  commerce  commission  had  exclusive  original 
jurisdiction  to  afford  complainant  relief,  it  not  being  entitled  to  sue  in  the  first 
instance  in  an  action  for  alleged  damages  sustained  thereby,  authorized  by  sec- 
tion nine  and  this,  though  the  acts  constituting  the  alleged  discrimination  had 
ceased  prior  to  the  commencement  of  the  suit.^'^ 

That  demurrage  charges  fixed  by  the  rate  schedules  of  interstate  rail- 
road companies  in  a  certain  district  were  discriminatory  as  between  a  shipper 
located  in  such  district  and  competitors  placed  in-  other  districts  and  governed  by 
different  rates  is  no  defense  to  a  prosecution  of  a  railroad  company  or  the  shipper 
for  granting  or  receiving  a  concession  by  a  cancellation  of  such  charges,  the  only 
legal  mode  of  correcting  the  discrimination  being  by  a  change  in  the  schedules  on 
proper  notice  or  under  authority  from  the  interstate  commerce  commission.^* 

Relief  against  Unreasonable  Charges. — Relief  from  excessive  freight 
charges  on  interstate  shipments,  made  according  to  established  rates  promulgated 
by  the  interstate  commerce  act,  must  be  sought  through  the  interstate  commerce 
commission.^^ 

§  4157.  Summons  and  Process. — The  procedure  prescribed  by  the  Inter- 
state Commerce  Act,  requiring  a  statement  of  charges  against  a  carrier  filed  with 
the  interstate  commerce  commission  to  be  forwarded  to  such  common  carrier 
who  shall  be  required  to  answer  the  same,  which  procedure  is  required  to  be  fol- 
lowed in  case  of  hearings  for  the  prescribing  of  rates,  is  analogous  to  that  in  all 
legal  controversies  and  sufficient,  and  it  is  no  objection  to  the  validity  of  an  or- 
der of  the  commission  prescribing  rates  to  be  charged  by  a  carrier  between  cer- 
tain localities  that  it  will  affect  the  rates  of  other  carriers  not  before  the  commis- 
sion who  may  be  in  the  succession  of  all  or  any  interstate  transportation  which 
includes  that  in  question.  ^  Proceedings  were  commenced  before  the  interstate 
commerce  commission  against  a  railroad  company,  which  was  at  the  time  in  the 
hands  of  a  receiver,  to  enforce  compliance  with  the  long  and  short  haul  clause  of 
the  Interstate  Commerce  Act.  Before  the  decision  therein,  the  railroad  was  sold 
under  foreclosure,  and  conveyed  and  delivered  to  the  purchasers.  An  order  was 
made  by  the  commission  requiring  a  reduction  of  rates.  A  few  days  after  this 
order  was  made,  the  railroad  was  conveyed  by  the  purchasers  at  the  sale  to  a  new 
company.  The  order  was  served  on  the  former  receiver  of  the  road,  but  not  on 
the  new  company.  Such  new  company  was  not  bound  by  the  order,  notwithstand- 
ing a  provision  in  the  order  of  sale  of  the  road  requiring  the  purchaser  to  pay 
and  discharge  all  claims  made  against  the  receiver,  and  all  obligations  contracted 
or  incurred  by  him  and  not  paid  by  him  before  the  delivery  of  possession.^ 

§  4158.  Parties. — Interest  in  Controversy. — A  complaint  against  the  car- 
rier will  not  be  dismissed  because  the  complainant  before  the  commission  did  not 

96.  Morrisdale  Coal  Co.  v.  Pennsylva-  99.  Relief  against  unreasonable  charges. 
nia  R.  Co.,  106  C.  C.  A.  269,  183  Fed.  —Atchison,  etc.,  R.  Co.  v.  Superior  Refin. 
929,   affirming   judgment,   176   Fed.   748.              Co.,   112   Pac.   604,   83   Kan.   733. 

97.  Action  for  damages  for  discrimina-  1.  Summons  and  process. — Louisville, 
tion  in  distribution  of  cars. — Morrisdale  eii..  R.  Co.  v.  Interstate  Commerce 
Coal    Co.    V.    Pennsylvania    R.     Co.,    176       Comm.,  184  Fed.  118. 

Fed.   748.  8.     Behlmer  v.   Louisville,    etc.,    R.    Co., 

98.  Lehigh    Valley    R.    Co.    v.    United       71  Fed.  835. 
States,  110  C.   C.  A.  513,  188  Fed.  879. 
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show  any  real  interest  in  the  case  brought." 

Persons  Injured. — The  right  of  recovery  given  by  the  interstate  commerce 
act  against  a  carrier  for  violation  of  its  provisions,  to  any  person  or  persons  in- 
jured thereby,  for  the  full  amount  of  damages  sustained  in  consequence  of 
such  violation,  is  in  the  nature  of  a  penalty,  and  only  exists  on  proof,  not  only 
of  ttie  wrong,  but  that  it  has  in  fact  operated  to  plaintiff's  injury.*  An  allegation 
that  a  joint  tariff  rate  established  by  a  defendant  railroad  company  and  another 
was  not  filed  with  the  commission  as  required  by  the  law,  nor  published,  but  was 
concealed  from  the  plaintiff  and  other  shippers,  does  not  authorize  a  recovery  un- 
der such  provision,  where  it  is  not  alleged  that  plaintiff  made  any  shipments  to 
the  points  covered  by  such  rate,  or  that  he  would  or  could  have  availed  himself 
of  the  rate  had  he  known  of  it.®  Railway  companies  may  complain  of  a  reduction 
made  by  the  commission  so  far  as  it  affects  their  revenues,  but  they  may  not  com- 
plain of  it  as  it  may  affect  shippers  or  trade  centers.  The  courts  will  not  listen  to 
a  party  who  complains  of  a  grievance  which  is  not  his.® 

Connecting  Carrier. — The  provision  forbidding  discrimination  against  any 
locality  or  description  of  traffic,  is  for  the  protection  of  the  locality  or  traffic  itself, 
and  cannot  be  invoked  by  a  carrier  as  against  a  connecting  carrier  which  dis- 
criminates by  requiring  prepayment  of  freight  and  car  mileage,  between  goods 
which  come  from  different  localities. ''^ 

Competing  Carriers. — It  is  no  objection  to  the  enforcement  by  the  court  of 
an  order  made  against  a  railway  company  by  the  interstate  commerce  commission 
that  the  complainants  before  the  commission  Kave  no  real  grievance,  but  are 
instigated  by  a  competing  railroad,  since  §  13  of  the  Interstate  Commerce  Act 
■expressly  provides  that  no  complaint  shall  be  dismissed  by  the  commission  be- 
cause of  the  absence  of  direct  damage  to  the  complainant,  and  since  the  commis- 
sion has  power,  of  its  own  motion,  to  institute  investigations,  make  orders,  and 
apply  to  the  courts  for  their  enforcement.* 

Carrier  Participating  in  Joint  Rate. — In  a  proceeding  against  a  railroad  to 
enforce  an  order  of  the  commission,  the  fact  that  the  order  involves  rates  partici- 
pated in  by  another  i-ailroad,  as  owner  of  a  portion  of  the  line  over  which  the 
through  freight  is  carried,  does  not  make  the  latter  company  a  necessary  party 
■defendant,  although  it  is  a  proper  party." 

Successor  to  Original  Party. — When  an  order  against  unjust  discrimination 
made  by  the  interstate  commerce  commission  is  binding  on  a  railroad  company,  it 
is  binding  on  the  successor  of  such  company.^"  A  valid  order  of  the  interstate 
commerce  commission,  made  in  a  proper  proceeding  against  certain  railroad  com- 
panies, directing  each  of  them  to  cease  to  make  certain  unlawful  freight  charges 
under  a  joint  traffic  arrangement,  is  binding  on  the  successor  of  one  of  such 
companies,  although  the  name  of  such  successor  does  not  appear  in  the  order. ii 

Where  a  lessee  railroad  company  operated  a  part  of  a  through  route  over 

3.  Parties.  —  Interstate  Commerce  Co.  v.  Northern  Pac.  R.  Co.,  61  Fed.  158, 
Comm.  V.   Baird,   194  U.   S.   35,  46  L.   Ed.       9   C.   C.   A.  409,  affirming  51   Fed.   465. 

^^°'    ^i   ^'    ^''  ■^'°^^    J      Ti  ^,  ■  8.  Competing  carriers.— Interstate  Com- 

4.  Persons  injured.— Parsons  v.  Chi-  merce  Comm.  v.  Detroit,  etc.,  R.  Co.,  57 
■cago,    etc.,    R.    Co.,    167   U.    S.    447,   43   L.       pg^    ^005 

Ed.  231,   17  S.  Ct.  887.  Q  '  n      '•             ..••..•        ... 

5.  Parsons  v.  Chicago,  etc.,  R.  Co.,  17  ^^-  ^^^^"^  participating  in  joint  rate.- 
S.  Ct.  887,  167  U.  S.  447,  43  L.  Ed.  231,  ^exas,  etc.,  R.  Co  z/.  Interstate  Corn- 
affirming  judgment,  63  Fed.  903,  11  C.  ™""«^^'"?;'  f^,  ^-  ^-  "^'  *°  ^-  ^^- 
C    A     4-89  y4ti,    lb    o.    ct.    obb. 

6.  Interstate  Commerce  Comm.  v.  Chi-  !<>•  Successor  to  original  party.— Inter- 
cago,  etc.,  R.  Co.,  318  U.  S.  88,  54  L.  s'^te  Commerce  Comm.  v.  Western  New 
Ed.    946,   30   S.    Ct.   651;    Clark   v.    Kansas       York,   etc.,   R.    Co.,   82   Fed.    192. 

City,    176    U.    S.    114,    44    L.    Ed.    392,    20  11.    Behlmer  v.   Louisville,   etc.,   R.   Co., 

S.    Ct.    284;    Smiley   v.    Kansas,    196   U.    S.  28  C.  C.  A.  229,  83  Fed.  898,  reversing  ori 

447,   49   L.    Ed.   546,   25   S.    Ct.   289.  another  point  in   175   U.   S.   648,  44  L,.   Ed. 

7.  Connecting  carrier. — Oregon,  etc.,  R.  309,   20  S.   Ct.   209. 
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which  oil  was  transported  under  an  alleged  discriminating  rate,  but  was  not  a 
party  to  a  proceeding  before  the  interstate  commerce  commission  to  recover  repa- 
ration, an  order  in  favor  of  petitioners  including  discriminating  freight  charges 
by  such  lessee  company  was  neither  conclusive  nor  effective  as  to  it.^^ 

In  Proceeding  to  Establish  Switch. — The  remedy,  given  by  §  1  of  the 
Act  of  June  29,  1906,  on  complaint  by  the  shipper  to  the  interstate  commerce 
commission  when  an  interstate  railway  carrier  refuses  to  establish  a  switch  con- 
nection with  a  lateral,  branch  line,  is  exclusive,  and  the  general  powers  given  by 
other  sections  of  the  statute  can  not  be  deemed  to  authorize  a  complaint  to  the 
commission  by  the  lateral,  branch  railway  company.  If  they  were  applicable 
to  a  branch  road,  they  would  have  been  equally  applicable  to  shippers,  and  there 
was  no  more  reason  to  mention  complaints  by  shippers  than  by  others.  The  ar- 
gument that  shippers  were  mentioned  to  insure  their  rights  in  case  of  a  refusal 
to  connect  with  a  lateral  line  is  excluded  by  the  form  of  the  statute,  which  ob- 
viously is  providing  the  only  remedy  that  congress  had  in  mind.  It  may  or  may 
not  be  true  that  the  distinction  is  not  very  effective,  but  it  stands  in  the  law,  and 
must  be  accepted  as  the  limit  of  the  commission's  power.^^ 

§  4159.  Limitation  and  Laches. — The  act  provides  that  all  complaints  for 
the  recovery  of  damages  shall  be  filed  with  the  commission  within  two  years  from 
the  time  the  cause  of  action  accrues  and  not  after,  provided  that  claims  accrued 
prior  to  the  passage  of  this  act  may  be  presented  within  one  year.^*  A  claim 
which  accrued  prior  to  the  passage  of  the  act  may  be  presented  at  any  time 
within  two  years  after  the  date  of  its  accrual,  although  complaint  is  not  filed  until 
more  than  a  year  after  the  passage  of  the  act.^^  fhe  limitation  imposed  on  the 
time  for  filing  a  claim  for  damages,  as  applied  to  a  claim  for  excessive  charges 
made  by  a  carrier,  begins  to  run  when  such  charges  become  due  and  payable  and 
not  when  they  are  actually  paid.^® 

§  4160.  Pleadings. — Necessity  of. — There  must  be  a  complaint.  Assum- 
ing that  a  valid  complaint  may  be  made  before  the  commission,  by  such  trade  or- 
ganizations as  boards  of  trade,  or  chambers  of  commerce,  based  on  a  mode  or 
manner  of  treating  import  traffic  by  a  defendant  company,  without  disclosing  or 
containing  charges  of  specific  acts  of  discrimination  or  undue  preference,  resulting 
in  loss  or  damage  to  individual  persons,  corporations,  or  associations,  it  would 
not  be  competent  for  the  commission,  without  a  complaint  made  before  it,  and 
without  a  hearing,  to  subject  common  carriers  to  penalties.^'' 

Proceeding  Instituted  by  Commission  without  Complaint. — The  com- 
mission is  not  limited  in  its  inquiry  and  action  to  cases  in  which  a  formal  com- 
plaint has  been  made,  but,  under  §  13 — "may  institute  any  inquiry  on  its  own  mo- 
tion in  the  same  manner  and  to  the  same  effect  as  though  complaint  had  been 
made."  But  there  is  nothing  in  the  act  requiring  the  commission  to  proceed 
singly  against  each  railroad  company  for  each  supposed  or  alleged  violation  of 
the  act.i* 

12.  Western  New  York,  etc.,  R.  Co.  v.  amended  by  Act  June  29,  1906,  §  5,  held 
Penn  Refin.  Co.,  137  Fed.  343,  70  C.  C.  not  to  authorize  the  filing  with  the  In- 
A.  23,  affirmed  in  28  S.  Ct.  268,  208  U.  terstate  Commerce  Commission  of  a 
S.  208,  52  L.  Ed.  456.  claim   for    damages   which   accrued    more 

13.  In  proceeding  to  establish  switch.  than  two  years  before  the  passage  of  the 
— Interstate  Commerce  Comm.  v.  Dela-  amendatory  act.  Lehigh  Valley  R.  Co. 
ware,    etc.,    R.    Co.,   216   U.    S.    531,    54   L.  v.  Meeker,  211  Fed.  785. 

Ed.   605,  30  S.   Ct.  415.  15.    Dickerson  v.  Louisville,  etc.,  R.  Co., 

14.  Limitation    and    laches. — Interstate      187  Fed.  874. 

Commerce    Act    Feb.    4,    1887,    c.    104,    §  16.     Arkansas    Fertilizer    Co.   v.    United 

16,    24    Stat.    384    (U.    S.    Comp.    St.    1901,  States,  193   Fed.   667. 

p.    3165),    as    amended    by    Act    June    29,  17.     Pleadings. — Texas,    etc.,    R.    Co.    v. 

1906,    c.    3591,    §    5.    34    Stat.    590    (U.    S.  Interstate    Commerce    Comm.,    163   U.    S. 

Comp.    St.    Supp.    1909,    p.    1159).  197,  40  L.  Ed.  940,  16  S.   Ct.  666. 

The     limitation     provisions     of     §     16  _  18.     Proceeding   instituted   by   commis- 

of     the     Interstate     Commerce     Act,     as  sion  without  complaint. — Interstate  Com- 
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Sufficiency. — No  formal  pleadings  are  required  by  the  act.^®  Under  the  pro- 
vision that  all  complaints  for  damages  shall  be  filed  with  the  interstate  commerce 
commission  within  two  years  from  the  time  the  cause  of  action  accrues,  a  letter 
to  the  commission  setting  out  the  facts  and  containing  a  substantial  prayer  for  re- 
hef  by  way  of  damages  is  a  sufficient  complaint. 2*'  The  Interstate  Commerce  Act, 
provides  that  every  common  carrier  shall  provide  equal  facilities  for  the  inter- 
change of  traffic  with  connecting  lines ;  and  that  there  shall  be  no  discrimination 
in  rates  and  charges  between  such  lines.  A  petition,  presented  by  a  line  affected, 
averred  that  petitioner  was  deprived  by  respondent  of  equal  facilities  with  a  com- 
peting connecting  line  for  interchange  of  traffic,  a  discrimination  in  rates,  the 
withdrawal  of  a  joint  through  traffic,  and  a  threat  to  close  a  through  route  via 
petitioner's  line.  The  petition  was  held  to  be  a  sufficient  charge,  not  only  of. dis- 
crimination in  rates,  but  of  failure  to  provide  equal  facilities  for  interchange  of 
traffic,  and  to  bring  before  the  commission  the  determination  of  both  offenses. ^^ 

Bill  in  Equity. — In  the  absence  of  objection  to  the  manner  and  form  of  in- 
voking jurisdiction  the  commerce  court  may  entertain  and  grant  the  relief  sought 
by  a  bill  to  enjoin  the  performance  of  a  contract  which  offends  against  the  pro- 
visions of  the  Interstate  Commerce  Act  intended  to  prevent  undue  advantages  or 
unlawful  discrimination. 2^ 

§  4161.  Burden  of  Proof  and  Presumptions. — ^When  it  is  shown  that  the 
carrier  has  not  supplied  the  facilities  demanded,  the  burden  is  upon  the  carrier, 
in  order  to  exonerate  itself  from  such  charge  of  undue  preference,  to  show  that 
it  is  prorating  its  cars  fairly  and  equally  among  all  the  operators  who  are  simi- 
larly situated  and  engaged  in  transporting  freight  over  its  lines.^^  If  a  complaint 
be  filed  before  the  commission  and  no  proof  adduced  to  support  it,  the  complaint 
will  be  dismissed.  This  is  because  of  the  principle  that  the  party  who  asserts  the 
affirmative  in  any  controversy  ought  to  prove  the  assertion,  and  that  he  who  de- 
nies may  rest  on  his  denial  until  at  least  the  probable  truth  of  the  matter  asserted 
has  been  established. ^^ 

Violation  of  Schedule  Rate. — Where,  in  an  action  by  a  carrier  against  a  con- 
signee for  freight  charges  based  on  the  schedule  filed  with  the  interstate  com- 
merce commission,  the  defendant  counterclaims  for  prior  charges  exacted  by  de- 
fendant in  excess  of  the  rates  fixed  by  an  agreement  between  the  parties,  valid 
before  the  passage  of  the  Interstate  Commerce  Act,  the  plaintiff  has  the  burden 
of  showing  that  the  agreement  was  contrary  to  the  provisions  of  the  act.^^ 

§§  4162-4165.  Evidence— §  4162.  In  General.— The  interstate  com- 
merce commission  is  an  administrative  tribunal  leading  with  practical  prob- 
lems, and,  so  long  as  parties  affected  by  its  orders  are  fully  heard,  it  can  grant 
such  relief  as  the  facts  shown  call  for,  even  though  they  may  be  presented  by  evi- 
dence technically  outside  the  issues  raised  by  the  pleadings,  but  which  were  ger- 
mane to  the  subject  matter  of  the  investigation. 2«  The  inquiry  of  a  board  of  the 
character  of  the  interstate  commerce  commission  should  not  be  too  narrowly 

merce   Comm.  v.    Cincinnati,   etc.,   R.   Co.,  Union   Stock   Yards,    etc.,    Co.,   336   U.   S- 

167    U.    S.    479,    43    L.    Ed.    343,    17    S.    Ct.  386,   33   S.   Ct.   83. 

896,   affirmed   and   followed   in    Savannah,  23.    Burden  of  proof  and  presumptions. 

etc.     R.    Co.   V    Florida   Fruit    Exch.,    167  _Pitcairn  Coal  Co.  v.  Baltimore,  etc.,  R, 

U.  S.  513,  43  L.  Ed.  357,  17  S.  Ct.  998.  Co.,   165  Fed.  113. 

19.  Sufficiency. — Louisville,  etc.,  R.  Co.  „j     tj„-Jo„  „t  i,, s     tii-      •     /->     ^    t. 

V.  Dickerson,   191  Fed.  705,  affirming  187  ^^-    Burden  of  proof.-Illinois  Cent.  R. 

Fed.  874;   Norfolk,   etc.,  R.  Co.  v.  United  tt %    .1?    .'1    t     t£°"^?o1="L^c"'^-'   ^^^ 

States,   195   Fed.  953.  ^-   ^-  **^'   ^^   ^-   ^^-   ^^^^'   ^^   S-   ^t.   700. 

20.  'Louisville,  etc.,  R.  Co.  v.  Dicker-  25.  Violation  of  schedule  rate.— Balti- 
son,  191  Fed.  705,  affirming  judgment,  187  more,  etc.,  R.  Co.  v.  La  Due,  108  N.  Y. 
Fed.    874.  S.  659,  57  Misc.  Rep.  614. 

21.  New  York,  etc.,  R.  Co.  v.  New  26.  Evidence. — New  York,  etc.,  R.  Co. 
York,    etc.,    R.    Co.,    50    Fed.    867.                     v.  Interstate  Commerce  Comm.,  168  Fed! 

22.  Bill    in    equity. — United    States     v.      131. 
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constrained  by  technical  rules  as  to  the  admissibility  of  proof.  Its  function  is 
largely  one  of  investigation  and  it  should  not  be  hampered  in  making  inquiry 
pertaining  to  interstate  commerce  by  those  narrow  rules  which  prevail  in  trials  at 
common  law  where  a  strict  correspondence  is  required  between  allegation  and 
proof. 2^ 

Contracts  with  Third  Persons. — The  fact  that  contracts  were  made  with 
third  persons  not  parties  to  the  proceeding  does  not  render  such  contracts  inad- 
missible in  evidence  in  a  proceeding  before  the  interstate  commerce  commission 
charging  certain  railroads  with  violations  of  the  act  to  regulate  commerce. ^^  And 
where  contracts  are  made  between  railroad  companies  and  coal  companies  for  the 
purchase  of. the  coal  mines  by  the  railroads  in  order  to  prevent  the  construction 
of  a  competing  line  of  railroad  by  the  mine  owners,  such  contracts  become  rele- 
vant evidence  in  an  inquiry  by  the  interstate  commerce  commission  touching  the 
question  of  the  reasonableness  of  transportation  rates  of  coal,  and  the  manner 
in  which  the  rates  are  fixed. ^^ 

Pooling  Agreements. — Contracts  tending  to  show  the  pooling  of  freight  and 
the  charging  of  unreasonable  rates  are  relevant  evidence  in  a  proceeding  before 
the  interstate  commerce  commission,  charging  railroads  with  violations  of  the 
Act  of  February  4,  1887,  and  the  production  of  such  contracts  may  be  required.^" 

Order  without  Evidence  to  Support  It. — An  order  of  the  interstate  com- 
merce commission  reducing  rates  can  not  be  said  to  have  been  made  without  sub- 
stantial evidence  to  support  it,  where,  although  there  is  no  direct  testimony  that 
the  old  rate  was  unreasonably  high,  there  were  facts  in  evidence  from  which  ex- 
perts could  have  named  a  rate.^^ 

§  4163.  Incriminating  Testimony. — A  shield  against  successful  prosecu- 
tion, available  to  the  accused  as  a  defense,  and  not  imrhunity  from  the  prosecu- 
tion itself,  is  what  was  secured  by  the  Act  of  February  25,  1903,  as  amended  by 
the  Act  of  June  30,  1906,  providing  that  no  person  shall  be  prosecuted  or  sub- 
jected to  any  penalty  or  forfeiture  for  or  on  account  of  any  transaction,  matter, 
or  thing  concerning  which  he  may  testify  or  produce  evidence  in  any  proceeding, 
suit,  or  prosecution  tmder  the  Sherman  Anti-Trust  and  Interstate  Commerce 
Acts.32  The  Act  of  February  11,  1893,  ch.  83,  27  Stat.  443,  which  enacts  that 
"no  person  shall  be  excused  from  attending  and  testifying  or  from  producing 
books,  papers,  tariffs,  contracts,  agreements  and  documents  before  the  interstate 
commerce  commission,  or  in  obedience  to  the  subpana  of  the  commission,   *    *   * 

27.  Interstate  Commerce  Comm.  v.  St.  1901,  p.  3154],  to  regulate  commerce, 
Baird,  194  U.  S.  25,  46  L.  Ed.  860,  24  S.  by  unfair  discrimination  and  by  charging 
Ct.   563.  unreasonable   and    unjust    rates    in    carry- 

28.  Contracts  with  third  persons. — In-  ing  anthracite  coal.  Judgment,  Inter- 
terstate  Commerce  Comm.  v.  Baird,  194  state  Commerce  Comm.  v.  Philadelphia, 
U.  S.  25,  46  L.  Ed.  860,  24  S.  Ct.  563,  etc.,  R.  Co.,  133  Fed.  969,  reversed  in  In- 
cited in  Hale  v.  Henkel,  201  U.  S.  43,  terstate  Commerce  Comm.  v.  Baird,  24 
50   L.   Ed.   652,   26   S.    Ct.   370.  S.   Ct.   563,   194  U.   S.  25,  46  L.   Ed.   860. 

The    refusal    to    produce    contracts    un-  29.    And  so  as  to  contracts  for  the  pur- 

der  which  rai-lroad  companies  engaged  m  chase   and   transportation   of  coal   for  the 

carrymg  coal  from  the  anthracite  regions  g^me     purpose     as      alleged.        Interstate 

in     Pennsylvania    to     tidewater,    or     coal  Commerce  Comm.  v.  Baird,  194  U.  S.  25, 

companies    owned    by   the    railroads,   pur-  46   l_    ■£^^_   ggg,   34   S.   Ct.   563. 

chase    coal    from    mdependent    operators  ^^       p^^jj           agreements.  -  Interstate 

engaged    m    mining    in    that    district,    for  Commerce   Comm.\.  Baird,  194  U.  S.  25, 

which   payment   is   made   on   the   basis   of  ^g   ^    jj^_             3^   g_   ^^_   ^^^ 

a   nxed    percentage    ot    the    average   price  . 

at  certain  tide  points  of  coal  of  the  same  .    31-    Order  without  evidence  to  support 

auality   and   size,   can   not   be   justified   on  it.— Interstate    Commerce    Comm.    v.    Un- 

the  ground   of  irrelevancy,   in   a   proceed-  'o"  Pac.  R.   Co.,  222  U.  S.  541,  56  L.  Ed. 

ing  before   the   interstate   commerce   com-  ^^^<   ^^   ^-   ^^-   ^^f- 

mission  on  a  complaint  charging  the  rail-  32.    Incriminating  testimony.^Heike   v. 

road    companies   with   violating   Act    Feb.  United   States,   217   U.    S.   423,   54   L.    Ed. 

4,   1887,   c.   104,   24  Stat.   379    [U.   S.   Comp.  821,    30   S.    Ct.    539. 
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on  the  ground  or  for  the  reason  that  the  testimony  or  evidence,  documentary  or 
otherwise,  required  of  him,  may  tend  to  criminate  him  or  subject  him  to  a  penalty 
or  forfeiture;  but  no  person  shall  be  prosecuted  or  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  any  transaction,  matter  or  thing,  concerning  which 
he  may  testify,  or  produce  evidence,  documentary  or  otherwise,  before  said  com- 
mission, or  in  obedience  to  its  subpoena,  or  the  subpcEua  of  either  of  them,  or  in 
any  such  case  or  proceeding,"  is  not  incompatible  with  the  clause  of  the  fifth 
amendment  of  the  constitution  of  the  United  States,  which  declares  that  no  per- 
son "shall  be  compelled  in  any  criminal  case  to  be  a  witness  against  himself." 
This  statute  affords  absolute  immunity  against  prosecution,  penalties  or  forfeiture 
as  to  any  transaction,  matter  or  thing  concerning  which  the  witness  testified,  and 
the  immunity  is  intended  to  be  general,  and  to  be  applicable  whenever  and  in 
whatever  court,  state  or  federal,  such  prosecution  may  be  had.  A  witness  is 
thereby  deprived  of  his  constitutional  right  to  refuse  to  answer. ^^ 

Not  Unconstitutional  as  Unreasonable  Search. — The  immunity  from  un- 
reasonable searches  and  seizures  as  guaranteed  by  the  fourth  amendment  to  the 
federal  constitution  is  not  infringed  upon  by  requiring  the  production  of  certain 
contracts  as  evidence  in  a  proceeding  before  the  interstate  commerce  commission, 
since  the  act  of  February  4,  1887,  as  amended  February  11,  1893,  expressly  ex- 
tends immunity  from  prosecution  or  forfeiture  of  estate  because  of  testimony 
given  in  pursuance  of  the  requirements  of  the  law.^* 

Not  Unconstitutional  as  Forfeiture. — The  contention  that  to  require  the 
production  of  certain  contracts  would  be  to  compel  the  witnesses  to  furnish  evi- 
dence against  themselves  which  might  result  in  forfeiture  of  estate  in  violation 
of  the  fifth  amendment  to  the  constitution  is  not  well  founded,  since  the  Act 
of  February  4,  1887,  as  amended  February  11,  1893,  expressly  extends  immu- 
nity from  prosecution  or  forfeiture  of  estate  because  of  testimony  given  in  pur- 


33.  Brown  v.  Walker,  161  U.  S.  591,  40 
Iv.    Ed.    819,    16    S.    Ct.    644. 

Provided,  that  no  person  so  testifying 
shall  be  exempt  from  prosecution  and 
punishment  for  perjury  committed  in  so 
testifying.  7  Stat.  443,  ch.  83.  Interstate 
Commerce  Comm.  v.  Brimson,  154  U.  S. 
447,   38    L.    Ed.    1047,    14   S.    Ct.    1125. 

"The  act  (of  congress  of  February  11th, 
1898,  c.  83,  27  Stat.  443),  is  supposed  to 
have  been  passed  in  view  of  the  opinion 
of  this  court  in  Counselman  v.  Hitchcock, 
142  U.  S.  547,  35  L.  Ed.  1110,  12  S.  Ct. 
195,  to  the  effect  that  §  860  of  the  Re- 
vised Statutes,  providing  that  no  evidence 
given  by  a  witness  shall  be  used  against 
him,  his  property  or  estate,  in  any  man- 
ner, in  any  court  of  the  United  States, 
in  any  criminaj  proceeding,  did  not  afford 
that  complete  protection  to  the  witness 
which  the  amendment  (fifth)  was  in- 
tended to  guarantee.  The  gist  of  that 
decision  is  contained  in  the  following  ex- 
tracts from  the  opinion  of  Mr.  Justice 
Blatchford  (pp.  564,  585),  referring  to  § 
S60 :  'It  could  not,  and  would  not,  pre- 
vent the  use  of  his  testimony  to  search 
out  other  testimony  to  be  used  in  evi- 
dence against  him  or  his  property,  in  a 
criminal  proceeding  in  such  court.  It 
could  not  prevent  the  obtaining  and  the 
use  of  witnesses  and  evidence  which 
should  be  attributable  directly  to  the  tes- 
timony he  might  give  under  compulsion, 
and    on    which    he    might    be    convicted, 
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when  otherwise,  and  if  he  had  refused  to 
answer,  he  could  not  possibly  have  been 
convicted.'  And  again:  'We  are  clearly 
of  opinion  that  no  statute  which  leaves 
the  party  or  witness  subject  to  prosecu- 
tion, after  he  answers  the  criminating 
question  put  to  him,  can  have  the  effect 
of  supplanting  the  privilege  conferred  by 
the  constitution  of  the  United  States. 
Section  860  of  the  Revised  Statutes  does 
not  supply  a  complete  protection  from 
all  the  perils  against  which  the  constitu- 
tional prohibition  was  designed  to  guard, 
and  is  not  a  full  substitute  for  that  pro- 
hibition. In  view  of  the  constitutional 
provision,  a  statutory  enactment,  to  be 
valid,  must  afford  absolute  immunity 
against  future  prosecutions  for  the  of- 
fense to  which  the  question  relates.'  The 
inference  from  this  language  is  that,  if 
Ihe^  statute  does  afford  such  immunity 
against  future  prosecution,  the  witness 
will  be  compellable  to  testify."  Brown 
V.  Walker,  161  U.  S.  591,  40  L.  Ed.  819, 
16  S.  Ct.  644.  See,  also,  Hale  v.  Henkel, 
201  U.  S.  43,  50  L.  Ed.  652,  26  S.  Ct. 
370;  Interstate  Commerce  Comm.  v 
Brimson,  154  U.  S.  447,  38  L.  Ed.  1047, 
14  S-   Ct.  1135. 

34.  Not  unconstitutional  as  unreasona- 
ble search. — Interstate  Commerce  Comm 
V.  Baird,  194  U.  S.  25,  46  L.  Ed.  860,  24 
S.  Ct.  563.  See  Hale  v.  Henkel,  201  U 
S.   43,   50   L.    Ed.   652,   26   S.    Ct.   370. 
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suance  of  the  requirements  of  the  law.^^ 

Imiminity  Extends  to  State  Courts. — But  the  immunity  extends  to  any 
transaction,  matter  or  thing  concerning  which  he  may  testify,  which  clearly  indi- 
cates that  the  immunity  is  intended  to  be  general,  and  to  be  applicable  whenever 
and  in  whatever  court  such  prosecution  may  be  had.*^ 

§  4164.  Power  to  Compel  Witnesses  to  Attend. — For  the  purposes  of  the 
act  the  commission  shall  have  power  to  require,  by  subpoena,  the  attendance  and 
testimony  of  witnesses  and  the  production  of  all  books,  papers,  tariffs,  contracts,, 
agreements,  and  documents  relating  to  any  matter  under  investigation.  Such 
attendance  of  witnesses  and  the  production  of  such  documentary  evidence,  may 
be  required  from  any  place  in  the  United  States,  at  any  designated  place  of  hear- 
ing.s'^  The  commission  is  given  power  to  require  the  testimony  of  witnesses  "for 
the  purposes  of  this  act,"  and  the  purposes  of  the  act  for  which  the  commission 
may  exact  evidence  embrace  only  complaints  for  violation  of  the  act,  and  investi- 
gations by  the  commission  upon  matters  that  might  have  been  made  the  object  of 
complaint.^®  The  main  purpose  of  the  act  was  to  regulate  the  interstate  business 
of  carriers,  and  the  secondary  purpose,  that  for  which  the  commission  was  estab- 
lished, was  to  enforce  the  regulations  enacted.  These  are  the  purposes  here  re- 
ferred to ;  in  other  words,  the  power  to  require  testimony  is  limited,  as  it  usually 
is  in  English  speaking  countries  at  least,  to  the  only  cases  where  the  sacrifice  of 
privacy  is  necessary,  namely,  those  where  the  investigation  concerns  a  specific 
breach  of  the  law.^^  Witnesses  can  not  be  required  to  testify  before  the  interstate 
commerce  commission  except  in  connection  with  complaints  for  violation  of  the 
Interstate  Commerce  Act  or  with  the  investigation  by  the  commission  of  subjects 
that  might  have  been  made  the  object  of  complaint,  these  being  the  only  matters 
contemplated  by  the  provision  of  §  12  of  that  act,  giving  the  commission  power  to 
require  testimony  "for  the  purposes  of  this  act,"  which  power  can  not  be  exercised 
by  the  commission  in  performing  its  duty  under  that  section  to  keep  itself  informed 
as  to  the  manner  and  method  in  which  the  business  of  common  carriers  is  con- 
ducted, nor  in  connection  with  the  enforcement  of  the  requirement  of  §  20  re- 
specting reports  by  carriers,  nor  to  aid  the  commission  in  recommending,  pursu- 
ant to  §  21,  additional  legislation  to  congress.*"  The  contention  of  the  interstate 
commerce  commission  that  it  may  make  any  investigation  that  it  deems  proper, 
not  merely  to  discover  any  facts  tending  to  defeat  the  purposes  of  the  Act  of 
February  4,  1887,  but  to  aid  in  recommending  any  additional  legislation  relating 
to  the  regulation  of  commerce  that  it  may  conceive  to  be  within  the  power  of  con- 
gress to  enact;  and  that  in  such  an  investigation  it  has  power,  with  the  aid  of 
the  courts,  to  require  any  witness  to  answer  any  question  that  may  have  a  bear- 
ing upon  any  part  of  what  it  has  in  mind  is  not  warranted  by  the  act  itself.*^ 

Power  to  Punish  Disobedience. — Since  1893  the  commission  has  had  power 
to  enforce  obedience  to  its  lawful  demands  for  the  eliciting  of  information  from 
witnesses,  or  the  production  of  testimony,  by  a  criminal  prosecution,  disobedi- 
ence thereto  being  made  an  offense  punishable  by  fine  or  imprisonment,  or  both.*^ 

35.  Not  unconstitutional  as  forfeiture.  39.  Harriman  v.  Interstate  Commerce 
— Interstate  Commerce  Comm.  v.  Baird,  Comm.,  211  U.  S.  407,  53  L.  Ed.  253,  29 
194    U.    S.    25,    46    L.    Ed.    860,    34    S.    Ct.        S.   Ct.   115. 

563.  40.     Orders,    157    Fed.    432,    affirmed    in 

36.  Immunity  extends  to  state  courts.  part  and  reversed  in  part.  Harriman  v. 
— Brown  v.  Walker,  161  U.  S.  591,  40  L.  Interstate  Commerce  Comm.,  211  U.  S. 
Ed.    819,    16    S.    Ct.    644.  407,    53    L.    Ed.    253,    29    S.    Ct.    115. 

37.  Power  to  compel  witnesses  to  at-  41.  Harriman  v.  Interstate  Commerce 
tend. — Interstate  Commerce  Act,  §  12.  Comm.,  311  U.  S.  407,  53  L.  Ed.  253,  29 
Interstate   Commerce   Comm.  v.  Brimson,  S.   Ct.   115. 

154  U.   S.  447,   38   L.   Ed.   1047,   14   S.   Ct.  48.    Power  to  punish  disobedience. — In- 

1125.  terstate    Commerce    Comm.    v.    Brimson, 

38.  Harriman  v.  Interstate  Commerce  154  U.  S.  447,  38  L.  Ed.  1047,  14  S.  Ct. 
Comm.,  211  U.  S.  407,  53  L.  Ed.  253,  29  1125.  See  act  of  Feb.  11,  1893,  which 
S.    Ct.   115.  provides  a  punishment  of  fine  or  impris- 
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This  power  conferred  upon  the  commission  imposes  upon  anyone,  summoned 
•  by  that  body  to  appear  and  to  testify,  the  duty  of  appearing  and  testifying,  and 
upon  any  one  required  to  produce  such  books,  papers,  tariffs,  contracts,  agree- 
ments, and  documents,  the  duty  of  producing  them,  if  the  testimony  sought,  and 
the  books,  papers,  etc.,  called  for,  relate  to  the  matter  under  investigation,  if  such 
matter  is  one  which  the  commission  is  legally  entitled  to  investigate,  and  if  the 
witness  is  not  excused,  on  some  personal  ground,  from  doing  what  the  commis- 
sion requires  at  his  hands.  These  propositions  seem  to  be  so  clear  and  indis- 
putable that  any  attempt  to  sustain  them  by  argument  would  be  of  no  value  in  the 
discussion.  Whether  the  commission  is  entitled  to  the  evidence  it  seeks,  and 
whether  the  refusal  of  the  witness  to  testify  or  to  produce  books,  papers,  etc., 
in  his  possession,  is  or  is  not  in  violation  of  his  duty  or  in  derogation  of  the 
rights  of  the  United  States,  seeking  to  execute  a  power  expressly  granted  to 
congress,  are  the  distinct  issues  between  that  body  and  the  witness.  They  are 
issues  between  the  United  States  and  those  who  dispute  the  validity  of  an  act  of 
congress  and  seek  to  obstruct  its  enforcement.  And  these  issues,  made  in  the 
form  prescribed  by  the  act  of  congress,  are  so  presented  that  the  judicial  power 
is  capable  of  acting  on  them.*^ 

Aid  of  Courts. — The  constitutionality  of  the  Interstate  Commerce  Act,  so 
far  as  it  authorized  the  circuit  courts  to  use  their  processes  in  aid  of  inquiries 
before  the  commission,  has  been  sustained.  It  was  clearly  competent  for  congress, 
to  that  end,  to  invest  the  commission  with  authority  to  require  the  attendance 
and  testimony  of  witnesses,  and  the  production  of  books,  papers,  tariffs, 
contracts,  agreements  and  documents  relating  to  any  matter  legally  com- 
mitted to  that  body  for  investigation.**  The  twelfth  section  of  the  act  is  not  un- 
constitutional and  void,  so  far  as  it  authorizes  or  requires  the  circuit  courts  of 
the  United  States  to  use  their  process  in  aid  of  inquiries  before  the  commission. 
The  constitution  extends  the  judicial  power  of  the  United  States  to  all  cases  in 
law  and  equity  arising  under  the  instrument  or  under  the  laws  of  the  United 
States,  as  well  as  to  all  controversies  to  which  the  United  States  shall  be  a  party 
(art.  3,  §  2),  and  the  circuit  courts  of  the  United  States  are  capable,  under  the 
statutes  defining  and  regulating  their  jurisdiction,  of  exerting  such  power  in 
cases  or  controversies  of  that  character,  within  the  limits  prescribed  by  con- 
gress.*^ Under  the  circumstances,  the  supreme  court  declined  to  go  further  than 
to  adjudge,  that  that  section  in  the  particular  named  is  constitutional,  and  to  re- 
mand the  cause  that  the  court  below  may  proceed  with  it  upon  the  merits  of  the 
questions  presented  by  the  petition  and  the  answers  of  the  defendants  and  make 
such  determination  thereof  as  may  be  consistent  with  law.  Any  other  course 
would,  it  might  be  apprehended,  involve  the  exercise  of  original  jurisdiction,  and 
might  possibly  work  injustice  to  one  or  the  other  of  the  parties.*^ 

Punishment  for  Failure  to  Obey  Order.— Any  of  the  circuit  courts  of  the 
United  States  within  the  jurisdiction  of  which  such  inquiry  is  carried  on  may, 
in  case  of  contumacy  or  refusal  to  obey  a  subpoena  issued  to  any  common  carrier 
subject  to  the  provisions  of  this  act,  or  other  person,  issue  an  order  requiring 
such  common  carrier  or  other  person  to  appear  before  said  commission  (and  pro- 
duce books  and  papers  if  so  ordered)  and  give  evidence  touching  the  matter  in 
question ;  and  any  failure  to  obey  such  order  of  the  court  may  be  punished  by 

onment   or   both   for   disobedience   of   the  Henkel,   201   U.   S.   43,   50   L,.   Ed.   653    26 

lawful   orders   of  the   commission   in  this  S.  Ct.  370. 

regard.     See  27  Stat.  443,  ch.  83.  45.     25    Stat.    434,    ch.    866.      Interstate 

43.  Interstate  Commerce  Comm.  v.  Commerce  Comm.  v.  Brimson  154  TJ 
Brimson,  154  U.  S.  447,  38  L.  Ed.  1047,  S.  447,  38  L.  Ed.  1047,  14  S.  Ct!  1135  " 
14  S.   Ct.  1125.  46.    Interstate     Commerce     Comm  '    v 

44.  Aid  of  courts. — Interstate  Com-  Brimson,  154  U.  S.  447,  38  L.  Ed  1047 
merce  Comm.  v.  Brimson,  154  U.  S.  447,  14  S.  Ct.  1135.  "  *  ' 
38    L.    Ed.   1047,   14   S.    Ct.    1135;   Hale   v. 
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such  court  as  a  •contempt  thereof.*'' 

Jury  Trial. — The  issue  whether  the  defendants  are  under  a  duty  to  answer- 
the  questions  propounded  to  them,  and  to  produce  the  books,  papers,  etc.,  called 
for,  is  manifestly  not  one  for  the  determination  of  a  jury,  being  not  one  of  fact 
but  of  law  exclusively.**  Of  course,  the  question  of  punishing  the  defendants 
for  contempt  could  not  arise  before  the  commission;  for,  in  a  judicial  sense, 
there  is  no  such  thing  as  contempt  of  a  subordinate  administrative  body.  No 
question  of  contempt  could  arise  until  the  issue  of  law,  in  the  circuit  court,  is 
determined  adversely  to  the  defendants  and  they  refuse  to  obey,  not  the  order  of 
the  commission,  but  the  final  order  of  the  court.  And,  in  matters  of  contempt, 
a  jury  is  not  required  by  "due  process  of  law."  ** 

Constitutionality  of  Statute. — This  provision  is  not  invalid  because  in  dero- 
gation of  the  fundamental  guarantees  of  personal  rights  inhering  in  the  freedom 
of  citizens.  The  supreme  court  of  the  United  States  has  spoken  fully  upon  that 
genera]  subject.  Nothing  need  be  added  to  what  has  been  there  said.  Suffice  it 
in  the  present  case  to  say  that  as  the  interstate  commerce  commission,  by  petition 
in  a  circuit  court  of  the  United  States,  seeks,  upon  grounds  distinctly  set  forth, 
an  order  to  compel  appellees  to  answer  particular  questions  and  to  produce  cer- 
tain books,  papers,  etc.,  in  their  possession,  it  was  open  to  each  of  them  to  con- 
tend before  that  court  that  he  was  protected  by  the  constitution  from  making 
answer  to  the  questions  propounded  to  him ;  or  that  he  was  not  legally  bound 
to  produce  the  books,  papers,  etc.,  ordered  to  be  produced ;  or  that  neither  the 
questions  propounded  nor  the  books,  papers,  etc.,  called  for  relate  to  the  particular 
matter  under  investigation,  nor  to  any  matter  which  the  commission  is  entitled 
under  the  constitution  or  laws  to  investigate.  These  issues  being  determined  in 
their  favor  by  the  court  below,  the  petition  of  the  commission  could  have  been 
dismissed  upon  its  merits. ^o 

Nature  of  Proceeding. — It  is  not  merely  an  ancillary  and  advisory  proceed- 
ing, but  one  for  determining  rights  that  concern  both  the  general  public  and  the 
individual  defendants,  in  which  an  enforcible  judgment  may  be  obtained,  that 
will  be  conclusive  on  the  parties  until  reversed  by  the  federal  supreme  court. 
The  performance  of  the  duty  which,  it  is  claimed,  rests  upon  the  defendants, 
can  not  be  directly  enforced  except  by  judicial  process.^i  It  is  none  the  less 
the  judgment  of  a  judicial  tribunal  dealing  with  questions  judicial  in  their  nature, 
and  presented  in  the  customary  forms  of  judicial  proceedings,  because  its  effect 
may  be  to  aid  an  administrative  or  executive  body  in  the  performance  of  duties 
legally  imposed  upon  it  by  congress  in  execution  of  a  power  granted  by  the  con- 
stitution.^^ 

§  4165.  Production  of  Books  and  Papers. — The  production  of  contracts 
under  which  railroad  companies  engaged  in  interstate  carriage  of  anthracite  coal, 
who  had  acquired  certain  collieries  whose  proprietors  were  about  to  build  a 
competing  line,  guarantied  the  stock  and  bonds  issued  in  payment  therefor  by  a 
corporation  whose  charter  they  had  purchased  for  that  purpose,  may  be  com- 
pelled in  a  proceeding  before  the  interstate  commerce  commission  on  a  complaint 
charging  such  railroad  companies  with  violations  of  the  act,  by  the  pooling  of 
freights  and  the  charging  of  unreasonable  rates  in  carrying  anthracite  coal.^^ 

47.  Punishment  for  failure  to  obey  or-  L.  Ed.  1110,  12  S.  Ct.  195;  Interstate  Com- 
der. — Interstate  Commerce  Comm.  v.  merce  Comm.  v.  Brimson,  154  U.  S.  447, 
Brimson,    154   U.    S.    447,    38    L.    Ed.    1047,        38    L.    Ed.    1047,   14   S.    Ct.   1125. 

14  S.   Ct.   1125.  51.     Nature    of    proceeding. — Interstate 

48.  Jury  trial. — Interstate  Commerce  Commerce  Comm.  v.  Brimson,  154  U.  S. 
Comm.   V.    Brimson,    154   U.    S.    447,    38   L.       447,   38   L.   Ed.   1047,   14   S.   Ct.   1135. 

Ed.    1047,    14    S.    Ct.    1125.  52.      Interstate     Commerce     Comm.     v. 

49.  Interstate  Commerce  Comm.  v.  Brimson,  154  U.  S.  447,  38  L.  Ed.  1047, 
Brimson,    154   U.    S.    447,    38    E.    Ed.    1047,        14   S.    Ct.    1125. 

14  S.   Ct.   1135.  53.     Production    of    books   and    papers. 

50.  Constitutionality  of  statute. — Coun-  — Judgment,  Interstate  Commerce  Comm. 
selman    v.    Hitchcock,    142    U.    S.    547,    35       v.  Philadelphia,  etc.,  R.  Co.,  133  Fed.  969, 
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§§  4166-4181.      Hearing   and   Determination — §  4166.  Necessity. — 

In  proceedings  before  the  interstate  commerce  commission,  there  must  be  a  hear- 
ing and  determination.^* 

§  4167.  Extent  of  Hearing. — The  commission  in  making  an  investigation 
on  the  complaint  filed  by  a  shipper  against  a  change  of  classification  of  freight, 
increasing  inequitably  the  rates  on  certain  articles  by  changing  them  to  a  higher 
class,  has  the  power,  in  the  public  interest,  disembarrassed  by  any  supposed  ad- 
missions contained  in  the  statement  of  complaint,  to  consider  the  whole  subject 
and  the  operation  of  the  new  classification  in  the  entire  territory,  as  also  how  far 
its  going  into  effect  would  be  just  and  reasonable,  would  create  preference  or 
engender  discriminations;  in  other  words,  its  conformity  to  the  rec|uirements  of 
the  act  to  regulate  commerce.  And  finding,  as  the  commission  did,  that  the  classi- 
fication by  percentage  of  common  soap  in  less  than  carload  lots  operating  through- 
out official  classification  territory,  brought  about  a  general  disturbance  of  the 
relations  previously  existing  in  that  territory,  and  created  discriminations  and 
preferences  among  manufacturers  and  shippers  of  the  commodity  and  between  lo- 
calities in  such  territory,  the  commission  was  clearly  within  the  authority  con- 
ferred by  the  act  to  regulate  commerce  in  directing  the  carriers  to  cease  and 
desist  from  further  enforcing  the  classification  operating  such  results. ^^  Assent 
to  this  view  of  the  power  of  the  commission  of  course  also  conclusively  disposes 
of  the  contention  that  the  court  was  without  authority  to  determine  the  validity  of 
the  order  of  the  commission  by  the  scope  of  the  act  to  regulate  commerce,  be- 
cause of  an  admission  asserted  to  exist  in  the  complaint  originally  filed  before 
the  commission. 3''  "The  discriminations  and  preferences  which  the  commission 
and  the  court  below  found  to  exist  were  results  arising  from  the  application  to  the 
conditions  prevailing  in  official  classification  territory  of  the  modified  percentage 
classification.  In  other  words,  the  order  forbidding  the  enforcement  of  the 
modified  percentage  classification  was  based  on  the  finding  that  that  classification 
disturbed  the  rate  relations  theretofore  existing  in  official  classification  territory 
and  created  preferences  and  discriminations  which  would  disappear  if  the  fur- 
ther enforcement  of  the  changed  classification  was  prevented."  ^'^ 

All  Circumstances  and  Interests. — In  passing  upon  questions  arising  under 
the  act,  the  tribunal  appointed  to  enforce  its  provisions,  whether  the  commission 
or  the  courts,  is  empowered  to  fully  consider  all  the  circumstances  and  conditions 
that  reasonably  apply  to  the  situation,  and  that,  in  the  exercise  of  its  jurisdiction, 
the  tribunal  may  and  should  consider  the  legitimate  interests  as  well  of  the  carry- 
ing companies  as  of  the  traders  and  shippers.''®  When  the  section  says  that  no 
locality  shall  be  subjected  to  any  undue  or  unreasonable  prejudice  or  disadvantage 
in  any  respect  whatsoever,  it  does  not  mean  that  the  commission  is  to  regard  only 
the  welfare  of  the  locality  or  community  where  the  traffic  originates,  or  where 
the  goods  are  shipped  on  the  cars.  The  welfare  of  the  locality  to  which  the 
goods  are  sent  is  also,  under  the  terms  and  spirit  of  the  act,  to  enter  into  the 
question. S9 

reversed   in   Interstate   Commerce   Comm.  57.    Cincinnati,  etc.,  R.  Co.  v.  Interstate 

V.   Baird,   24   S.   Ct.    563,   194  U.   S.   25,   46  Commerce    Comm.,    206   U.    S.    142,    51    L. 

L.   Ed.   860.  Ed.    995,   27   S.    Ct.    648. 

54.  Hearing  and  determination.— Texas,  58.  All  circumstances  and  interests.— 
etc.,  R.  Co.  V.  Interstate  Commerce  Interstate  Commerce  Comm.  v.  Alabama 
Comm.,  162  U.  S.  197,  40  L.  Ed.  940,  16  Mid.  R.  Co.,  168  U.  S.  144,  42  L.  Ed. 
S    Ct    666  -tl*'   18   S.    Ct.   45;   Texas,   etc.,   R.   Co.   v. 

55.  Extent  of  hearing.-Cincinnati,  etc.,  ^^^^^  ^l^Z^^lt t^^,^.'''  ""■  '^ 
R.    Co.    V.    Interstate    Commerce    Comm.,  cd      'r  ^        -n      r^  -,    . 

206  U.  S.  142,  51  L.   Ed^  995,  27  S    Ct.  648.  CommeTce'comm:,    ^62    U.'   S."  m  "40't 

56.  Cmcmnati,  etc.,  R-  Co.  i-.   Interstate  gd.    940,    16    S.    Ct.    666;    Interstate    Com- 
Commerce   Comm.,   206   U.   S.   142,   51   L.  merce    Comm.   v.    Alabama    Mid     R     Co 
Ed.   995,   27   S.   Ct.   648.  168  U.   S.   144,  42  L.   Ed.  414,  18  S    Ct    45" 
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As  to  Combinations  and  Monopolies.— A  resolution  of  the  interstate  com- 
merce commission  ordering  an  investigation  and  inquiry  into  consolidations  and 
combinations  of  carriers  subject  to  the  interstate  commerce  act  and  the  relations 
existing  between  them,  including  community  of  interests  therein  and  the  prac- 
tices and  methods  of  such  carriers  affecting  the  movement  of  interstate  commerce, 
to  ascertain  whether  the  same  result  in  violation  of  said  act  or  tend  to  defeat  its 
purposes,  is  broad  enough  to  include  an  inquiry  into  a  purchase  by  such  carrier 
of  stock  in  other  connecting  or  competing  carriers  from  its  own  officers  or  di- 
rectors, the  price  paid  for  the  same,  and  what,  if  any,  profit  such  officers  or 
directors  made  thereon;  but  it  does  not  authorize  an  inquiry  as  to  whether  the 
action  of  the  directors  of  a  railroad  company  in  withholding  public  announcement 
of  the  declaration  by  them  of  an  increased  dividend  was  for  the  purpose  of  pri- 
vate speculation  in  the  stock.*" 

Matter  Arising  Pending  Hearing. — An  advanced  rate  of  freight  on  certain 
articles,  filed  with  the  interstate  commerce  commission,  and  put  into  effect  pend- 
ing a  hearing  before  the  commission  on  the  legality  of  the  rate  previously  in 
force,  is  properly  before  the  commission  for  consideration  on  such  hearing.*  ^ 

As  to  Property  Acquired  by  Carrier. — One  purpose  of  the  interstate  com- 
merce legislation  is  to  compel  interstate  carriers  to  perform  their  commercial 
functions  adequately,  and,  under  the  power  specifically  given  the  interstate  com- 
merce commission,  to  ascertain  the  cost  and  value  of  the  carrier's  property, 
and,  as  affecting  the  ability  of  a  carrier  to  perform  such  adequate  service,  the 
commission  has  authority  to  inquire  into  purchases  of  property  made  by  it,  the 
prices  paid,  and  the  lawfulness  and  propriety  of  its  acquisition.*^ 

§§  4168-4181.  Judgment  or  Order— §  4168.  Contents.— Finding  of 
Facts  on  Which  Judgment  Based. — By  §  14  it  is  made  the  duty  of  the  com- 
mission, whenever  an  investigation  lis  made  by  it,  not  only  to  make  a  report  in 
writing,  but  to  make  a  finding  of  facts  upon  which  its  conclusions  are  based, 
which  findings  shall  be  included  in  its  report.*  ^ 

Facts  Showing  Jurisdiction. — An  order  of  the  interstate  commerce  commis- 
sion requiring  a  carrier  to  render  certain  services  to  a  shipper  must  necessarily 
be  based  on  a  finding  that  such  services  are  not  only  transportation  services,  but 
that  in  performing  them  the  carrier  acts  in  the  capacity  of  an  interstate  car- 
rier.** 

Order  for  Reparation. — Where  pending  proceedings  before  the  interstate 
commerce  commission  for  reparation  for  excessive  charges  on  a  specified  ship- 
ment due  to  the  carrier's  misrouting  it,  because  no  through  rate  had  been  pro- 
vided over  shorter  routes,  the  carriers  established  a  through  rate  by  such  shorter 
routes,  it  was  not  necessary  that  the  commission  in  granting  reparation  should 
enter  any  order  with  reference  to  the  through  rate  so  adopted  or  prohibit  the 
use  thereafter  of  any  rate  in  excess  of  the  one  adopted.*^  Where  a  reparation 
order  was  entered  May  1,  1911,  and  defendant  seasonably  filed  a  motion  for 
rehearing,  which  was  not  denied  until  October  9  following,  suit  not  having 
been  brought  on  the  order  until  after  the  rehearing  was  denied,  defendant  was 
not  prejudiced  by  the  fact  that  the  order  required  payment  on  or  before  January 
IS,  1911.86 

60.  As  to  combinations  and  monopo-  R.  Co.  v.  Florida  Fruit  Exch.,  167  U.  S. 
lies. — Interstate  Commerce  Comm.  v.  512,  42  L.  Ed.  257,  17  S.  Ct.  998;  Texas, 
Harriman,    157    Fed.    432.  etc.,     R.     Co.     v.     Interstate     Commerce 

61.  Matter  arising  pending  hearing. —  Comm.,  162  U.  S.  197,  40  L.  Ed.  940,  16 
Interstate     Commerce     Comm.    v.    Louis-  S.   Ct.   666. 

ville,   etc.,   R.   Co.,   118   F'ed.  613.  64.    Facts  showing  jurisdiction. — Louis- 

62.  As  to  property  acquired  by  carrier.  iana,  etc.,  R.  Co.  v.  United  States,  209 
— Interstate    Commerce   Comm.   v.   Harri-       Fed.   244. 

man,   157   Fed.   432.  65.    Order    for    reparation. — St.    Louis, 

63.  Contents.  —  Interstate  Commerce  etc.,  R.  Co.  v.  Samuels  &  Co.,  211  Fed. 
Comm.  V.   Cincinnati,   etc.,   R.   Co.,   167  U.       588. 

S.   479,  42  L.   Ed.   243,   17   S.   Ct.   896,   af-  66.    St.   Louis,    etc.,   R.    Co.   v.  Samuels 

firmed    and    followed    in    Savannah,    etc.,       &  Co.,  211  Fed.  588. 
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Recommendation  as  to  Reparation. — By  §  14  the  report  required  of  the 
■commission  upon  an  investigation  made  by  it,  shall  include,  in  addition  to  the 
finding  of  facts  upon  which  its  conclusions  are  based,  a  recommendation  as  to 
what  reparation,  if  any,  ought  to  be  made  to  any  party  or  parties  who  may  be 
found  to  have  been  injured.®'^ 

Reparation  and  Rates  in  Same  Order. — That  the  two  subjects  of  repara- 
tion and  rates  may  be  dealt  with  in  one  order  is  undoubtedly  true.^®  But  award- 
ing reparation  for  the  past  and  fixing  rates  for  the  future  involve  the  determina- 
tion of  matters  essentially  different.  One  is  in  is  nature  private  and  the  other 
public.  One  is  made  by  the  commission  in  its  quasi-judicial  capacity  to  measure 
past  injuries  sustained  by  a  private  shipper;  the  other,  in  its  quasi-legislative 
capacity,  to  prevent  future  injury  to  the  public.^^  ' 

§  4169.  Service  on  Carrier. — By  §§  IS  and  16  of  the  act,  if  it  appears  to 
the  satisfaction  of  the  commission  that  anything  has  been  done  or  omitted  to  be 
done,  in  violation  of  the  provisions  of  the  act,  or  of  any  law  cognizable  by  the 
commission,  it  is  made  its  duty  to  cause  a  copy  of  its  report  to  be  delivered 
1:0  the  carrier,  with  notice  to  desist,  and  failing  that  to  apply  to  the  courts  for 
an  order  compelling  obedience.''''' 

§  4170.  Operation  and  Effect. — The  Interstate  Commerce  Act  provides 
that,  whenever  an  investigation  shall  be  made  by  the  commission,  it  shall  make 
a  report  in  writing  which  shall  include  the  findings  of  fact  on  which  the  com- 
mission's conclusions  are  based,  and  such  findings  shall  thereafter  be  deemed 
prima  facie  evidence  as  to  each  and  every  fact  found  in  all  judicial  proceed- 
ings.'^^ 


67.  Recommendation   as   to   reparation. 

— Interstate  Commerce  Comm.  v.  Cincin- 
-nati,  etc.,  R.  Co.,  167  U.  S.  479,  42  L.  Ed. 
■243,  17  S.  Ct.  896,  affirmed  and  followed 
in  Savannah,  etc.,  R.  Co.  v.  Florida  Fruit 
Exch.,  167  U.  S.  513,  42  L.  Ed.  257,  17 
S.  Ct.  998;  Texas,  etc.,  R.  Co.  v.  Inter- 
-state  Commerce  Comm.,  162  U.  S.  197, 
40    L.    Ed.    940,    16    S.    Ct.    666. 

68.  Reparation  and  rates  in  same  or- 
•der. — Texas,  etc.,  R.  Co.  v.  Abilene  Cot- 
ton Oil  Co.,  304  U.  S.  436,  51  E.  Ed. 
-553,  27  S.  Ct.  350,  9  Am.  &  Eng.  Ann. 
'Cas.  1075;  Robinson  v.  Baltimore,  etc., 
R.  Co.,  332  U.  S.  506,  56  L.  Ed.  388,  32 
S.    Ct.   114. 

69.  Baer  Bros.  Mercantile  Co.  v.  Den- 
ver, etc.,  R.  Co.,  233  U.  S.  479,  34  S.  Ct. 
•641. 

"The  order  while  condemning  the  rate 
for  the  past,  should  contain  a  provision 
validating  it  for  the  future.  But  while 
this  consideration  might  show  that  it 
was  erroneous  not  to  name  the  new  rate, 
it  would  not  follow  that  the  order  award- 
ing reparation  was  void.  The  Hepburn 
Act  treats  the  two  subjects  as  related,  but 
independent.  The  grounds  of  complaint 
may  be  joint  or  separate,  and  the  very 
'fact  that  they  may  sometmes  be  separate 
shows  that  the  presence  of  both  is  not 
jurisdictional  and  that  the  absence  of  a 
■provision  for  one  need  not  operate  to  in- 
validate an  order  as  to  the  other."  Baer 
'Bros.  Mercantile  Co.  v.  Denver,  etc.,  R. 
'Co.,    233   U.    S.   479,    34    S.    Ct.    641. 

70.  Service.  —  Interstate  Commerce 
Comm.  V.   Cincinnati,  etc.,   R.   Co.,   167  U. 


S.  479,  43  L.  Ed.  243,  17  S.  Ct.  896,  af- 
firmed and  followed  in  Savannah,  etc.,  R. 
Co.  V.  Florida  Fruit  Exch.,  167  U.  S.  512, 
43  L.  Ed.  357,  17  S.  Ct.  998;  Texas,  etc., 
R.  Co.  V.  Abilene  Cotton  Oil  Co.,  304  U. 
S.  426,  51  L.  Ed.  553,  27  S.  Ct.  350,  9 
Am.  &  Eng.  Ann.   Cas.  1075. 

71.  Operation  and  effect. — Act  Feb.  4, 
1887,  c.  104,  §  14,  34  Stat.  384,  as  amended 
by  Act  March  2,  1889,  c.  382,  §  4,  35  Stat. 
859  (U.  S.  Comp.  St.  1901,  p.  3165);  Illi- 
nois Cent.  R.  Co.  v.  Interstate  Commerce 
Comm.,  306  U.  S.  441,  51  L.  Ed.  1128,  27 
S.  Ct.  700;  Cincinnati,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Comm.,  162  U.  S.  184, 
40  L.  Ed.  935,  16  S.  Ct.  700;  Texas,  etc., 
R.  Co.  V.  Interstate  Commerce  Comm., 
163  U.  S.  197,  40  L.  Ed.  940,  16  S.  Ct. 
666;  Interstate  Commerce  Comm.  v.  Ala- 
bama Mid.  R.  Co.,  168  U.  S.  144,  43  E. 
Ed.  414,  18  S.  Ct.  45;  Louisville,  etc.,  R. 
Co.  V.  Behlmer,  175  U.  S.  648,  44  E.  Ed. 
309,  30  S.  Ct.  309;  Cincinnati,  etc.,  R.  Co. 
V.  Interstate  Commerce  Comm.,  306  U.  S. 
142,  51  L.  Ed.  995,  27  S.  Ct.  648;  Texas, 
etc.,  R.  Co.  V.  Abilene  Cotton  Oil  Co., 
304  U.  S.  426,  51  L.  Ed.  553,  27  S.  Ct.  350, 
9  Am.   &   Eng.  Ann.   Cas.   1075. 

A  finding  by  the  interstate  commerce 
commission  that  a  just  and  reasonable 
charge  for  the  privilege  of  reconsigning 
hay  at  East  St.  Louis  was  one  cent  per 
hundredweight  was  prima  facie  evidence 
of  its  own  truth.  Southern  R.  Co.  v.  St. 
Louis,  etc.,  Grain  Co.,  153  Fed.  738  82 
C._  C.  A.  614. 

"In  the  case  of  Interstate  Commerce 
Comm.  V.  Louisville,  etc.,  R.  Co.,  102  Fed. 
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Finding  of  Questions  of  Law. — The  decisions  of  the  commission  on  ques- 
tions of  law  are  not  conclusive  upon  the  appellate  court  and  may  be  reviewedJ^ 

Finding  of  Fact. — The  interstate  commerce  commission  from  the  nature  of 
its  organization  and  the  duties  imposed  upon  it  by  the  statute,  is  peculiarly  com- 
petent to  pass  upon  questions  of  fact.'^^  Especially  when  the  evidence  is  con- 
flicting.''* 

Finding  Concurred  in  by  Court. — And  when  these  findings  are  concurred 
in  by  the  circuit  court,  they  will  not  be  interfered  with,  unless  the  record  estab- 
lishes that  clear  and  unmistakable  error  has  been  committed.'^*  And  where  the 
circuit  court  of  appeals  adopted  the  views  of  the  circuit  court,  in  respect  to  the 
reasonableness  of  the  rate  charged  on  first  class  freight  carried  on  defendant's 
line  from  Cincinnati  to  Atlanta;  and  as  both  courts  found  the  existing  rates  to 
have  been  reasonable,  the  supreme  court  will  not  review  their  finding  on  that 
matter  of  fact.'''^ 

Finding  of  Discrimination. — Because  of  the  nature  and  extent  of  the  au- 
thority conferred  on  the  commission  from  the  beginning  concerning  the  prohibi- 
tions of  the  act  as  to  rebates,  favoritism,  and  discrimination  of  all  kinds,  an 
exertion  of  power  by  the  commission  concerning  such  matters  is  entitled  to 
great  weight,  and  not  lightly  to  be  interfered  with.'^'' 

Wrong  Reason  Assigned. — Where  the  interstate  commerce  commission  made 
an  order  and  proceeded  to  have  it  enforced,  it  was  held  that  the  court  was  not 
confined  to  the  grounds  stated  by  the  commission,  and  if  the  rule  was  found, 
in  itself,  for  any  reason  illegal  as  a  violation  of  the  act,  the  order  could  be 
valid  and  be  a  lawful  order,  although  the  commission  had  given  a  wrong  reason 
for  making  it.'*  However,  the  conclusions  of  the  commission  are  subject  to 
review  if  it  excluded  "facts  and  circumstances  that  ought  to  have  been  con- 
sidered." '^^  Thus,  the  commission's  construction  of  the  Interstate  Commerce 
Act  by  which  its  duties  are  prescribed  and  from  which  its  powers  are  derived, 
may  be  reviewed.*'' 

709,   the   circuit  court  of   the   United   States  U.    S.    184,   40   L.    Ed.    935,    16    S.    Ct.   700; 

for  the  Southern  district  of  Alabama  de-  Louisville,    etc.,    R.    Co.    v.    Behlmer,    175 

dares:      'The   findings   of   fact   in   the   re-  U.  S.  648,  44  L.  Ed.  309,  20  S.  Ct.  209. 

port  of  the  commission  are  made  by  law  76.    Cincinnati,  etc.,  R.  Co.  v.  Interstate 

prima      facie     evidence     of     the     matters  Commerce   Comm.,    162   U.    S.    184,   40   L. 

therein  stated,  and  the  conclusions  of  the  Ed.    935,    16   S.    Ct.   700. 

commission,  based  upon  such  findings,  are  77.      Finding     of     discrimination. — New 

presumed    to    be    well    founded    and    cor-  York,  etc.,  R.  Co.  v.  Interstate  Commerce 

rect.'  "      Interstate    Commerce    Comm.    v.  Comm.,   200  U.   S.   361,   50   L.   Ed.   515,   2& 

Louisville,  etc.,  R.  Co.,  118  Fed.  613.  S.  Ct.  272. 

72.  Finding  of  questions  of  law. — Illi-  78.  Wrong  reason  assigned. — Southern 
nois  Cent.  R.  Co.  v.  Interstate  Commerce  Pac.  Co.  v.  Interstate  Commerce  Comm., 
Comm.,  306  U.  S.  441,  51  L.  Ed.  1128,  37  200  U.  S.  536,  50  L.  Ed.  585,  26  S.  Ct. 
S.  Ct.  700;  Texas,  etc.,  R.  Co.  v.  Interstate  330. 

Commerce    Comm.,    162   U.    S.    197,   40    L.  79.     Illinois    Cent.    R.    Co.   v.    Interstate 

Ed.    940,    16    S.    Ct.    666;    Interstate    Com-  Commerce    Comm.,    206   U.   S.    441,   51   L. 

merce  Comm.  v.  Alabama  Mid.  R.  Co.,  168  Ed.    1128,    27    S.    Ct.    700;    Texas,    etc.,    R. 

U.    S.    144,    43    L.    Ed.    414,    18    S.    Ct.    45;  Co.   v.    Interstate   Commerce    Comm.,   162 

Louisville,    etc.,    R.    Co.    v.    Behlmer,    175  U.    S.   197,   40   L.   Ed.   940,   16   S.   Ct.   666; 

U.   S.  648,  44  L.  Ed.  309,  20  S.   Ct.  209.  Cincinnati,  etc.,  R.  Co.  v.  Interstate  Com- 

73.  Findings  of  fact. — Interstate  Com-  merce  Comm.,  162  U.  S.  184,  40  L.  Ed. 
merce  Comm.  v.  Alabama  Mid.  R.  Co.,  168  935,  16  S.  Ct.  700. 

U.  S.  144,  42  L.  Ed.  414,  18  S.  Ct.  45.  80.     Illinois    Cent.    R.    Co.   v.    Interstate 

74.  Illinois  Cent.  R.  Co.  v.  Interstate  Commerce  Comm.,  206  U.  S.  441,  51  L. 
Commerce  Comm.,  206  U.  S.  441,  51  L.  Ed.  1128,  27  S.  Ct.  700;  Texas,  etc.,  R. 
Ed.   1138,  37  S.   Ct.  700.  Co.   V.    Interstate    Commerce    Comm.,    162 

75.  Finding  concurred  in  by  court. — Illi-  U.  S.  197,  40  L.  Ed.  940,  16  S.  Ct.  666; 
nois  Cent.  R.  Co.  v.  Interstate  Commerce  Interstate  Commerce  Comm.  v.  Alabama 
Comm.,  206  U.  S.  441,  51  L.  Ed.  1128,  27  Mid.  R.  Co.,  168  U.  S.  144,  42  L.  Ed.  414, 
S.  Ct.  700;  Cincinnati,  etc.,  R.  Co.  v.  In-  18  S.  Ct.  45;  Louisville,  etc.,  R.  Co.  v. 
terstate  Commerce  Comm.,  206  U.  S.  142,  Behlmer,  175  U.  S.  648,  44  L.  Ed.  309, 
51    L.    Ed.    995,    37    S.    Ct.    648;    S.    C,    162  20   S.   Ct.   209. 
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Whether   Proceeding   Instituted   by   Commission   or   Individual^— The 

finding  of  facts  in  a  report  by  the  interstate  commerce  commission  has  no  greater 
weight  where  the  commission  itself  proceeds,  by  petition  to  enforce  obedience 
to  its  orders,  than  where  an  individual  aggrieved  so  proceeds,  and  is  not  con- 
clusive evidence  of  such  facts. ®i 

Pending  Action  by  Court. — A  decision  of  the  interstate  commerce  commis- 
sion that  certain  allowances  in  the  tariff  on  sugar  constituted  rebates  and  should 
be  eliminated  operates  to  eliminate  such  allowances  until  the  decision  was  re- 
versed or  suspended. *2 

Finding  Reasonableness  of  Rates. — The  interstate  commerce  commission 
may  determine  the  reasonableness  of  rates  and  award  reparation,  and  when  it 
does  so  its  conclusions  are  final  unless  it  has  exceeded  its  prescribed  functions  in 
some  particular  material  to  the  controversy.^^ 

Finding  of  Amount  of  Demurrage  Charges, — A  decision  of  the  interstate 
commerce  commission  that  demurrage  charges  assessed  by  a  carrier  were  collecti- 
ble, but  that  the  commission  had  no  means  of  determining  their  reasonableness, 
and  that  the  consignee  could  file  a  formal  complaint,  was  not  res  judicata  as  to  the 
amount  of  demurrage  and  storage  charges  which  the  carrier  might  collect  on  a 
different  shipment. s* 

§§  4171-4181.  Enforcing,  Enjoining  and  Annulling— §  4171.  In 
General. — Interstate  Commerce  Act,  §  16,  provides  that  whenever  any  common 
carrier,  as  defined  in  such  act,  shall  violate,  refuse,  or  neglect  to  obey  any  lawful 
order  or  requirement  of  the  commission,  not  founded  on  a  controversy  requiring 
a  trial  by  jury,  it  shall  be  lawful  for  the  commission  or  any  person  interested  to 
apply  in  a  summary  way  by  a  petition  to  the  circuit  court  of  the  United  States 
sitting  in  equity  for  the  enforcement  of  such  order;  and,  if  the  matters  involved 
require  a  trial  by  jury,  it  shall  be  lawful  for  any  person  interested  to  apply  to  a 
court  of  the  United  States  sitting  as  a  court  of  law  to  fix  a  time  for  a  trial  of  the 
case,  etc  The  interstate  commerce  commission,  though  clothed  with  c[uasi-judi- 
cial  functions,  being  an  administrative  body,  no  lawful  order  referred  to  is  self- 
executing.*^  The  interstate  commerce  commission  is  invested  with  only  adminis- 
trative powers  of  supervision  and  investigation,  which  fall  far  short  of  making 
it  a  court,  or  its  action  judicial,  in  the  proper  sense  of  the  term.  Its  action  or  con- 
clusion upon  matters  brought  before  it  for  investigation  is  neither  final  nor  con- 
clusive; nor  is  it  invested  with  any  authority  to  enforce  its  decision  or  award. 
It  hears,  investigates,  and  reports  upon  complaints  made  before  it ;  but  subsequent 
judicial  proceedings  are  contemplated  and  provided  for  as  the  remedy  for  the  en- 
forcement of  the  order  or  report  of  the  commission  in  all  cases  where  the  party 
against  whom  its  decision  is  rendered  does  not  yield  voluntary  obedience 
thereto.  ^^ 

§  4172.  Necessity  for  Lawful  Order. — If  the  order  be  not  a  lawful  one, 
the  court  is  without  power  to  enforce  it.s^     Under  the  decisions  of  the  supreme 

81.  Whether  proceeding  instituted  by  — Western  New  York,  etc.,  R.  Co.  v. 
commission  ox  individual. — Kentucky,  etc.,  Penn  Refin.  Co.,  137  Fed.  343,  70  C.  C. 
Bridge  Co.  v.  Louisville,  etc.,  R.  Co.,  37  A.  33,  affirmed  in  38  S.  Ct.  368,  208  U 
Fed.  567,  3   L.  R.  A.  289;   Interstate   Com-  S.   308,   53  L.   Ed.  456. 

merce    Comm.    v.    Lehigh    Valley    R.    Co.,  86.  Kentucky,  etc.,  Bridge  Co.  v.  Louis- 

49   Fed.  177.  _  ville,    etc.,    R.    Co.,    37    Fed.    567,    3    L.    R. 

82.  Pending'    action     court. — American      A.  289. 

Sugar  Refin.  Co.  v.  Delaware,  etc.,  R.  Co.,  87.    Necessity  for  lawful  order. South- 

200   Fed.    653.  ern     Pac.     Co.     v.     Interstate     Commerce 

83.  Finding  reasonableness  of  rates.  Comm.,  300  U.  S.  536,  50  L.  Ed.  585  26 
— Fidelity  Lumber  Co.  v.  Great  Northern  S.    Ct.   330. 

R.  Co.,  113   C.  C.  A.  552,  193  Fed.  924.  Unless    a    valid    order    has    been    made 

84.  Finding  of  amount  of  demurrage  by  the  commission  and  violated  by  the 
charges. — Neustadt  v.  Lehigh  Valley  R.  company,  no  relief  can  be  granted  to  the 
Co.    (App.   Div.),   144   N.   Y.    S.    911.  petitioners.     Farmers',    etc..   Trust   Co    v 

85.  Enforcing,  enjoining  and  annulling.  Northern  Pac.   R.  Co.,  83  Fed    349 
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court  prior  to  the  amendment  of  the  statute,  which  conclusively  determined  that 
the  interstate  commerce  commission  has  no  power  to  fix  rates  for  the  carriage  of 
interstate  freight,  a  decree  of  a  court  for  the  enforcement  of  a  rate  so  fixed  by  the 
commission  is  without  authority.** 

Order  Presumed  Valid. — In  a  proceeding  to  enforce,  enjoin  or  annul  an  or- 
der of  the  interstate  commerce  commission,  the  presumption  is  that  the  order  is 
valid,  and  the  burden  is  upon  the  party  taking  it  to  make  a  clear  case  showing  its 
invalidity.*^  On  demurrer  to  a  bill  filed  by  the  interstate  commerce  commission 
for  the  enforcement  of  an  order  made  by  it,  any  substantial  doubt  as  to  the  law- 
fulness of  the  order  should  be  resolved  in  its  favor. ^o 

Order  Supported  by  Finding. — A  finding  by  the  interstate  commerce  com- 
mission that  the  purpose  and  effect  of  a  rule  and  practice  adopted  by  railroad 
■companies,  by  which,  as  initial  carriers,  they  reserved  the  right  to  route  through 
shipments  beyond  their  own  lines,  were  to  assist  in  carrying  into  effect  a  pooling 
agreement  between  their  connecting  carriers,  made  in  violation  of  the  interstate 
commerce  law,  is  pertinent  to,  and  supports  the  lawfulness  of,  an  order  requiring 
the  companies  to  desist  from  maintaining  and  enforcing  such  rule.^^ 

Necessity  for  Identification  of  Cause  of  Action  in  Order. — An  action 
may  be  maintained  in  a  circuit  court  under  the  Interstate  Commerce  Act  to  en- 
force an  order  of  the  interstate  commerce  commission  awarding  reparation  to  a 
shipper  for  an  unlawful  charge  by  a  railroad  company,  where  the  complaint  and 
the  record  show  that  the  cause  of  action  is  the  same  as  that  acted  on  by  the  com- 
mission, which  need  not  necessarily  be  set  out  in  its  order.^^ 

Order  Fixing  Rates. — A  court  having  no  constitutional  power  to  regulate 
commerce  or  to  fix  rates  to  be  charged  by  a  carrier  can  not  suspend  or  vacate  an 
order  of  the  interstate  commerce  commission  prescribing  rates  under  the  power 
conferred  by  the  Interstate  Commerce  Act  except  on  the  ground  that  in  making 
such  order  the  commission  transcended  its  power  or  exercised  such  power  with- 
out due  regard  to  law  and  in  violation  of  some  legal,  constitutional  or  natural 
right  of  the  carriers  affected. ^^ 

Order  Ignoring  Facts. — An  order  of  the  interstate  commerce  commission 
prohibited  railway  carriers  from  charging  greater  compensation  for  the  transpor- 
tation of  window  shades  of  any  description  than  the  rate  charged  for  the  trans- 
portation of  the  materials  used  in  making  such  shades.  On  petition  to  enforce 
compliance  with  the  order,  that  the  court  would  refuse  to  enforce  such  order,  ig- 
noring, as  it  did,  the  element  of  the  value  of  the  service  in  fixing  the  reasonable 
compensation  of  the  carrier,  and  denying  him  any  remuneration  for  additional 
risk.  94 

Indeiinite  and  Uncertain. — An  order  by  the  interstate  commerce  commis- 
sion, authorizing  a  railway  company  to  make  commodity  rates  on  competitive 
traffic  to  terminal  points  less  than  rates  on  like  traffic  to  intermediate  points,  but 
directing  that  such  commodity  rates  must  not  be  lower  than  necessary  to  meet 
competition,  nor  be  applied  to  articles  not  actually  subject  thereto,  is  a  mere  gen- 
eral statement  of  legal  duty  too  indefinite  to  be  enforced. ^^ 

Order  to  Operate  Indefinitely. — It  is  not  an  objection  to  an  order  of  the  in- 
terstate commerce  commission,  or  to  the  rendition  of  a  decree  of  the  circuit  court 
for  its  enforcement,  that  it  is  made  in  terms  to  operate  indefinitely,  without  any 

88.  Southern  Pac.  Co.  v.  Colorado,  etc.,  of  action  in  order. — Chicago,  etc.,  R.  Co. 
Iron   Co.,  101  Fed.  779,  42   C.   C.  A.  12.  v.   Feintuch,   191   Fed.  482. 

89.  Order  presumed  valid. — Missouri,  93.  Order  fixing  rates. — Philadelphia, 
•etc.,  R.  Co.  V.  Interstate  Commerce '  etc.,  R.  Co.  v.  Interstate  Commerce 
Comm.,   164   Fed.   645.  Comm.,   174  Fed.  687. 

90.  Interstate  Commerce  Comm.  v.  94.  Order  ignoring  facts. — Interstate 
Southern  Pac.  Co.,  123-  Fed.  597.  Commerce    Comm.    v.    Delaware,    etc.,    R. 

91.  Order  supported  by  finding. — Inter-  Co.,   64  Fed.   723. 

state   Commerce  Comm.  v.  Southern  Pac.  95.    Indefinite  and  uncertain. — Farmers', 

Co.,    123    Fed.    597.  etc..  Trust   Co.  v.  Northern  Pac.   R.   Co., 

92.  Necessity  for  identification  of  cause       83   Fed.  249. 
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reservation  of  power  to  modify  it  in  accordance  with  changes  of  conditions.®® 

Facts  Not  Conclusions  to  Be  Stated. — It  is  not  sufficient  for  the  report  of 
the  interstate  commerce  commission,  upon  a  complaint  made  to  and  investigated 
by  it,  to  state  merely  conclusions,  with  respect  either  to  law  or  facts ;  but  it  should 
show  what  the  issues  in  the  case  are,  and  what  facts  it  finds  in  regard  to  such  is- 
sues, with  suitable  reference  to  the  evidence,  so  as  to  give  the  parties  and  the  court, 
in  any  judicial  proceedings  afterwards  instituted,  such  definite  and  distinct  in- 
formation as  to  what  was  found,  and  the  commission's  opinion  thereon,  as  would 
be  necessary  to  make  a  judicial  opinion  sufficient  and  satisfactory  for  the  pur- 
poses of  ordinary  litigation. ^'^ 

Arbitrary  Ruling. — An  order  of  the  commission,  directing  a  railroad  company 
to  wholly  discontinue  a  long-established  custom  of  furnishing  cartage  to  con- 
signees and  consignors  in  a  particular  city,  is  not  a  lawful  order,  such  as  the 
■courts  are  required,  by  the  act,  to  enforce,  if  it  will  operate  to  deprive  the  carrier 
of  its  business  at  that  place.  The  method  of  redress  by  readjusting  rates  must  al- 
ways be  left,  in  the  first  instance,  at  least,  to  the  carrier  itself;  and  an  arbitrary 
and  peremptory  order  to  abandon  a  long-established  accessorial  cartage  service 
at  a  particular  place,  without  regard  to  any  rates,  or  without  any  option  to  read- 
just them,  is  unlawful. ^^ 

Sufficiency  of  Evidence  to  Support  Order. — The  lawfulness  of  an  order  of 
reparation  issued  by  the  interstate  commerce  commission  does  not  necessarily  de- 
pend on  a  sufficiency  of  evidence  adduced  before  the  commission,  but  on  the 
existence  of  facts,  whether  disclosed  or  not  before  that  body,  warranting  the  rep- 
aration ordered;  and  in  an  action  to  enforce  such  reparation  it  is  sufficient  that 
such  facts  be  established  by  proper  evidence. ^^ 

§  4173.  Nature  of  Proceeding. — The  act  does  not  make  the  circuit  court 
the  mere  executioner  of  the  commissioners'  order  or  recommendation,  so  as  to 
impose  upon  the  court  a  nonjudicial  power.  The  court  is  not  restricted  to  the 
mere  ministerial  duty  of  enforcing  an  order  of  the  commission.  The  suit  in  the 
federal  court  is,  under  the  provisions  of  the  act,  an  original  and  independent 
proceeding,  in  which  the  commissioners'  report  is  made  prima  facie  evidence  of 
the  matters  or  facts  therein  stated.  The  court  is  not  confined  to  a  mere  re-exam- 
ination of  the  case  as  heard  and  reported  by  the  commission,  but  hears  and  de- 
termines the  cause  de  novo,  upon  proper  pleadings  and  proofs;  the  latter  includ- 
ing not  only  the  prima  facie  facts  reported  by  the  commission,  but  such  further 
testimony  as  either  party  may  introduce,  bearing  upon  the  matters  in  contro- 
versy.^ A  state  statute  requiring  affidavits  of  defense,  which  is  applicable  only 
to  actions  founded  on  contract  alone,  does  not  apply  to  a  statutory  proceeding  to 
enforce  an  order  of  reparation  by  the  interstate  commerce  commission.^ 

§  4174.  Jurisdiction  and  Venue. — The  circuit  court  is  given  authority  to 
enforce  any  lawful  order  or  requirement  of  the  commission. ^    Congress  has  exer- 

96.  Order  to  operate  indefinitely.— In-  A  suit  brought  by  one  in  whose  favor 
terstate  Commerce  Comm.  v.  Louisville,  the  interstate  commerce  commission  has 
etc.,   R.   Co.,   73   Fed.  409.  made   an    award   of   damages   by   way   of 

97.  Facts  not  conclusions  to  be  stated.  reparation,  under  the  authority  of  Inter- 
- — Interstate  Commerce  Comm.  v.  Louis-  state  Commerce  Act  Feb.  4,  1887,  §  16, 
-vrille,   etc.,   R.   Co.,  73   Fed.  409.  as   amended   by   Act   March   3,    1889,   §    5, 

98.  Arbitrary  ruling. — Detroit,  etc.,  R.  and  Act  June  29,  1906,  §  5,  is  not  a  suit 
Co.  V.  Interstate  Commerce  Comm.,  21  C.  on  the  award  qua  award  to  recover  the 
C.   A.   103,  74   Fed.   803.  amount   of   the    same,   but   a   plenary   suit 

99.  Sufficiency  of  evidence  to  support  for  damages  actually  sustained  by  the 
order. — Western  New  York,  etc.,  R.  Co.  plaintiff  by  reason  of  some  violation  of 
V.  Penn  Refin.,  Co.,  137  Fed.  343,  70  C.  the  act  by  defendant.  Lehigh  Valley  R 
C.  A.  23,  affirmed  in  28  S.  Ct.  268,  208  U.  Co.  v.   Clark,  207  Fed.  717. 

S.  208,   52  L.  Ed.  456.  2.    Naylor    &   Co.   v.  Lehigh   Valley   R 

1.     Nature     of     proceeding. — Kentucky,  Co.,    188    Fed.    860. 

etc.,  Bridge  Co.  v.  Louisville,  etc.,  R.  Co.,  3.     Jurisdiction    and    venue. Act    Feb 

37   Fed.  567,  2  L.  R.  A.  289.  4,   1887,   §   16. 
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cised  this  power,  and  the  righteous  orders  of  the  great  commission  it  has  primarily- 
entrusted  with  the  tremendous  duty  should  in  all  proper  cases  be  respected  and 
enforced  by  the  courts  of  the  country.* 

Equity  Jurisdiction. — Under  the  Interstate  Commerce  Act  the  circuit  courts, 
sitting  in  equity,  have  jurisdiction  to  entertain,  hear  and  determine  suits  to  com- 
pel obedience  to  the  orders  of  the  commission,  and  also  of  suits  to  annul  or  en- 
join the  enforcement  of  such  orders.^ 

One  of  Several  Parties  Not  within  District. — An  order  of  the  interstate 
commerce  commission,  made  against  two  railroad  companies  in  respect  to  a  joint 
rate,  in  a  proceeding  to  which  both  were  parties,  may  be  enforced  by  a  circuit 
court  against  one  of  the  companies  which  is  within  its  jurisdiction,  although  the 
other  is  without  its  jurisdiction,  and  can  not  be  made  a  party.*' 

Jurisdiction  of  State  Court. — Jurisdiction  of  a  claim  for  damages  against 
an  interstate  carrier  because  of  excessive  rates  charged  and  collected  by  it  from 
the  claimant  is  expressly  limited  by  the  Interstate  Commerce  Act  of  Feb.  4,  1887, 
to  the  interstate  commerce  commission  or  a  district  or  circuit  court  of  the  United 
States,  and  the  provision  of  the  act,  as  amended  by  Act  June  18,  1910,  extending 
such  jurisdiction  to  the  state  courts,  applies,  by  its  terms,  only  to  claims  which 
have  been  previously  determined  by  the  commission,  and  on  which  it  has  made 
awards  which  have  not  been  complied  with.''' 

Power  to  Modify  or  Change. — The  power  given  to  the  courts  to  compel 
obedience  to  the  "lawful  order"  of  the  commission,  being  special  and  statutory, 
is  strictly  limited  to  the  power  conferred ;  and  consequently  the  courts  can  only 
grant  or  refuse  compulsory  obedience  to  the  order,  and  have  no  authority  to 
modify  or  change  it.* 

§  4175.  Parties. — Proper  and  Necessary  Parties. — In  proceeding  against 
a  carrier  of  interstate  commerce  to  enforce  an  order  of  the  commission,  another 
carrier  concerned  with  the  defendant  in  jointly  making  the  forbidden  rate  is  a 
proper,  but  not  a  necessary,  party  defendant. ^  In  a  suit  by  the  interstate  com- 
merce commission  against  a  railroad  company  to  enforce  obedience  to  an  order 
requiring  it  to  desist  from  the  enforcement  of  a  rule  reserving  to  itself,  as  initial 
carrier,  the  unqualified  right  of  routing  beyond  its  own  terminal  all  shipments 
made  under  an  established  through  joint  rate,  the  connecting  carriers  joining  in 
the  making  of  such  through  rate,  while  proper,  are  not  necessary,  parties. i" 

Interveners. — In  suits  against  the  interstate  commerce  commission  to  enjoin 

4.  Interstate  Commerce  Comm.  v.  Lou-  state  Commerce  Comm.  v.  Southern  Pac. 
isville,  etc.,  R.   Co.,  118  Fed.  613.  Co.,  74  Fed.  42. 

5.  Equity    jurisdiction. — Missouri,    etc.,  7.    Jurisdiction  of  state  court. — Darnell 
R.    Co.    V.    Interstate    Commerce    Comm.,  j,,   Illinois   Cent.   R.   Co.,   190  Fed.   656. 
164   Fed.   645.  8_     Power   to    modify    or    change.— De- 

6.  One  of  several  parties  not  within  t^oit,  etc.,  R.  Co.  v.  Interstate  Commerce 
district.— Interstate  Commerce  Comm.  v.  Comm.,  21  C.  C.  A.  103,  74  Fed.  803,  re- 
Texas,    etc.,    R.    Co.,    6    C.    C.    A.    653,    57  versing    57    Fed.    1005. 

Fed  948,  affirming  52  Fed.  187.  ^  Parties.— Texas,  etc.,  R.  Co.  v.  In- 
Where  a  number  of  railroads,  operated  ^^^^^^^^  Commerce  Comm.,  163  U.  S.  197, 
under  a  common  control  and  manage-  ^^  ^^  -gj_  ^g  g  ^^  affirming  6 
ment,  establish  a  rate  mterdicted  by  an  CCA  653  57  Fed  948 
order  of  the  interstate  commerce  commis-  '  '  '  .'  ,  '  1.  '.  „  ,=  1,  t 
sion,  the  act  of  one  of  the  companies  in  I"  proceedmgs  under  §  16  of  the  In- 
charging  freight  at  such  rate  in  a  par-  terstate  Commerce  Act  (24  Stat  384) 
ticular  judicial  district,  to  be  carried  over  agamst  a  earner  to  enforce  an  order  of 
the  various  lines,  is  a  violation  or  diso-  the  commissioners,  it  is  not  necessary 
bedience  of  the  order  in  such  district,  'hat  another  carrier,  making  the  forbid- 
within  the  meaning  of  §  16  of  the  den  rate  jointly  with  defendant  be  made 
interstate  commerce  act,  as  amended  in  a  party  to  the  suit.  Interstate  Commerce 
1889  (24  Stat.  860),  so  as  to  give  the  cir-  Comm.  u.  Texas,  etc.,  R.  Co.,  52  Fed. 
cuit   court   of  that   district  jurisdiction   of  ^^'^■ 

a  suit  by   the   commission   to   enforce   its  10.      Interstate     Commerce     Comm.     v. 

order   against    all    the   companies.      Inter-  Southern   Pac.   Co.,   123   Fed.   597. 
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orders  issued  by  them,  parties  similarly  situated  may  intervene.  ^^  In  a  suit  by  a 
railroad  company  against  the  interstate  commerce  commission  to  enjoin  or  annul 
an  order  of  the  commission,  third  parties  interested  in  such  order  are  not  entitled 
to  intervene  as  of  right,  but  may  be  permitted  to  do  so  at  the  request  of  the  com- 
mission, on  condition  that  the  hearing  shall  not  thereby  be  delayed.  ^^  Under  the 
broad  provisions  of  the  last  proviso  of  §  5  of  the  Act  of  June  18,  1910,  creating 
the  commerce  court,  "that  communities,  associations,  corporations,  firms  and  in- 
dividuals who  are  interested  in  the  controversy  or  question  before  the  interstate 
commerce  commission,  or  in  any  suit  which  may  be  brought  by  any  one  under 
the  terms  of  this  act,  relating  to  action  of  the  interstate  commerce  commission, 
may  intervene  in  said  suit  or  proceeding  at  any  time  after  the  institution  thereof," 
an  incorporated  grain  exchange  or  a  board  of  trade  of  a  city,  most  or  all  of  whose 
numbers  are  engaged  in  business  which  will  be  directly  affected  by  an  order  of 
tfie  commission,  is  interested  in  the  question  involved,  and  is  entitled  to  intervene 
in  a  suit  in  the  commerce  court  brought  to  enjoin  the  enforcement  of  such  order.^^ 

Enforcement  against  Receiver. — In  an  application  to  enforce  an  order  of 
the  interstate  commerce  commission  against  railroad  receivers,  the  same  rules 
and  principles  must  be  applied  as  if  the  railroad  were  being  operated  by  the  rail- 
road company  itself. ^^^  Since  execution  can  not  issue  against  the  property  of  a 
railroad  company  in  the  hands  of  a  receiver  appointed  by  a  federal  court  to  en- 
force a  judgment  for  damages  sustained  by  the  charge  of  discriminating  freight 
rates  in  violation  of  the  Interstate  Commerce  Act,  the  receiver  as  such  should 
not  be  joined  with  other  railroad  companies  constituting  a  through  route,  against 
which  the  judgment  would  constitute  a  personal  liability,  to  be  enforced  by  exe- 
cution at  law. 15 

Joinder  of  Parties. — Any  party  against  whom  an  order  fixing  rates  is  made 
by  the  interstate  commerce  commission  may  petition  the  court  for  redress  with- 
out joining  other  parties  to  the  order,  such  suit  being  plenary,  and  the  injury,  if 
any,  being  several  and  not  joint. i*' 

Persons  Affected  by  Order. — Parties  injuriously  affected  by  orders  of  the 
interstate  commerce  commission  may  sue  in  the  circuit  courts  to  enjoin,  suspend, 
or  annul  such  orders,  though  they  were  not  parties  to  the  proceedings  before  the 
commission  on  which  the  orders  were  based. i''' 

Competing  Carriers. — Interstate  carriers  who,  although  not  parties  to  pro- 
ceedings before  the  interstate  commerce  commission,  nor  named  in  an  order  made 
by  the  commission  fixing  rates  on  a  commodity  between  certain  points,  are  com- 
petitors of  the  carriers  named  therein  in  such  traffic  and  therefore  necessarily  af- 
fected by  the  order,  have  such  an  interest  therein  as  entitles  them  to  maintain  a 
suit  to  enjoin  its  enforcement,  and,  while  they  may  properly  apply  to  the  com- 
mission for  a  ■  rehearing,  such  action  is  not  a  necessary  condition  precedent  to 
such  a  suit.i* 

§  4176.  Pleadings. — In  a  suit  by  carriers  to  annul  an  order  of  the  interstate 
commerce  commission  fixing  rates  on  the  ground  that  such  rates  are  confiscatory 
and  unconstitutional,  in  that  they  are  not  reasonably  compensatory,  and  would 

11.  Interveners. — Peavey  &  Co.  v.  Un-  16.  Joinder  of  parties. — Atlantic,  etc., 
ion   Pac.   R.   Co.,   176   Fed.   409.                           R.    Co.    v.    Interstate    Commerce    Comm., 

12.  Delaware,   etc.,   R.   Co.  v.   Interstate       19*   Fed.   449. 

Commerce    Comm.,    169    Fed.    894.  I''.    Persons  affected  by  order.— Peavey 

13.  Nashville  Grain  Exch.  v.  United  &  Co.  z/.  Union  Pac  R.  Co.,  176  Fed.  409. 
States,   191  Fed.   37.  .  ^"^'^T   "efssanly   affected   by  an   or- 

,       '_   J,  ,  .     ^  .  der   of   the   mterstate   commerce    commis- 

14.  Enforcement  against  receiver.  -  ^j^n^  although  not  parties  thereto,  may 
Farmers  etc  Trust  Co.  v.  Northern  maintain  a  suit  to  enjoin  its  enforcement. 
Pac.  R.  Co.,  83  Fed.  249.  Atlantic,   etc.,   R.    Co.   v.   Interstate   Com- 

15.  Western  New  York,  etc.,   R.  Co.  v.       merce  Comm.,  194  Fed.  449. 

Penn   Refin.   Co.,   137   Fed.   343,   70   C.   C.  18.    Competing  carriers.-^Atlantic    etc 

A.  23,  affirmed  in  28  S.  Ct.  268,  208  U.  R.  Co.  v.  Interstate  Commerce  Comm' 
S.  208,   52  L.   Ed.  456.  194   Fed.   449.  '' 
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not  produce  enough  revenue  to  pay  the  actual  cost  of  the  service  and  a  reasonable 
profit,  the  bill  should  allege  facts  in  support  of  such  conclusions,  such  as  the 
amount  of  revenue  derived  from  the  traffic  affected,  and  so  far  as  possible  the 
cost  of  the  service,  or  other  facts  from  which  the  court  can  determine  for  itself 
whether  the  rates  fixed  are  reasonably  compensatory,  and  would  produce  a  rea- 
sonable profit.i^ 

Allegations  of  Law  and  Fact. — The  allegation  that  there  was  no  evidence 
offered,  heard,  or  introduced  is  an  allegation  of  fact  so  far  as  the  question  of 
pleading  is  concerned,  but  whether  or  not  there  is  at  the  close  of  a  final  trial  any 
evidence  to  sustain  a  finding  of  fact  made  by  a  judicial  or  quasi  judicial  tribunal 
is  always  a  question  of  law,  which  in  a  case  like  the  one  at  bar  this  coiirt  has  ju- 
risdiction to  determine.^"  In  a  suit  by  carriers  to  annul  an  order  of  the  inter- 
state commerce  commission  declaring  an  existing  rate  unjust  and  unreasonable 
and  establishing  a  lower  rate,  an  allegation  in  the  bill  that  there  was  no  evidence 
before  the  commission  to  show  the  unreasonable|jess  of  the  existing  rate  or  the 
reasonableness  of  the  one  prescribed  is  an  allegation  of  fact  and  sufficient  as  a 
matter  of  pleading,  but  whether  or  not  there  is  at  the  close  of  a  final  trial  any 
evidence  to  sustain  the  findings  of  the  commission  is  a  question  of  law,  which  the 
court  has  jurisdiction  to  determine. ^^ 

Presumptions  and  Burden  of  Proof. — The  act  to  regulate  commerce  creates 
a  rule  of  presumption  in  favor  of  the  report  of  the  interstate  commerce  commis- 
sion which  on  its  introduction  in  evidence  changes  the  burden  of  proof  and  casts 
it  upon  the  party  against  whom  the  report  is  made.^^  The  conclusions  of  the  in- 
terstate commerce  commission,  based  upon  its  findings  of  fact  that  charges  made 
by  a  railroad  company  are  unjust  and  unreasonable  or  unlawfully  discriminating,, 
are  presumed  to  be  well  founded  and  correct,  and  in  a  suit  to  enforce  its  orders 
the  burden  rests  upon  the  company  to  show  them  to  be  erroneous. ^^ 

§§  4177-4178.  Evidence — §  4177.  Admissibility. — Evidence  taken  be- 
fore the  interstate  commerce  commission  is  not  a  part  of  the  record,  but  either 
party,  upon  petition  to  enforce  the  order  of  the  commission,  may  introduce  any 
testimony  taken  before  the  commission,  which  is  competent  and  relevant.^*  Un- 
der the  charge  of  a  denial  of  equal  facilities  for  the  interchange  of  traffic,  the  con- 
duct of  respondent  in  so  arranging  the  running  of  its  trains  that  greater  facilities 
for  interchanging,  forwarding,  and  delivering  freight  were  afforded  to  a  com- 
peting connecting  line  than  to  petitioner,  was  proper  to  be  shown  to  the  court  in 
a  proceeding  to  enforce  an  order  of  the  commission,  though  no  question  of  the 
hours  of  running  trains  was  presented  to  the  commission  in  express  terms. ^^ 

§  4178.  Weight  and  Sufficiency. — Explicit  law,  the  settled  policy  of  the 
government,  and  the  practical  principles  of  reason  and  justice,  require  that  the 
national  courts  should  not  discredit  the  conclusions  of  the  interstate  commerce 

19.    Pleadings.— Atlantic,  etc.,  R.  Co.  v.  Ct.    569;   Howe  v.   Parker,   190   Fed.   738;. 

Interstate     Commerce    Comm.,    194     Fed.  Fisher  v.   Scharadin,   186   Pa.   565,   40  Atl. 

449.  1091. 

80.   Allegations  of  law  and  fact. — Atlan-  21.    Atlantic,   etc.,   R.   Co.   v.   Interstate 

tic,   etc.,   R.    Co.   V.   Interstate    Commerce  Commerce  Comm.,  194  Fed.  449. 

Comm.,  194  Fed.  449,  citing  Ward  v.  Jos-  22.    Presumptions  and  burden  of  proof. 

lin,  186  U.  S.  143,  147,  46  L.  Ed.  1093,  22  —Tift  v.   Southern   R.   Co.,   138   Fed.   753, 

S.    Ct.    807;    United    States    Fidelity,    etc.,  decree   affirmed   in    148    Fed.    1021,   79    C. 

Co.   V.   Board,   76   C.   C.   A.   114,   145   Fed.  C.   A.    536   and   27    S.    Ct.   709,   206   U.   S- 

144;    Laing  v.   Rigney,   160   U.    S.   531,   40  438,    51    L.    Ed.    1124. 

L.   Ed.  525,  16   S.   Ct.   366;   Southern  Pac.  23.     Interstate     Commerce     Comm.     v. 

Co.  V.  Pool,  160  U.  S.  438,  40  L.  Ed.  485,  Louisville,   etc.,    R.    Co.,    118    Fed.    613. 

16   S.    Ct.   338;   The   Francis   Wright,   105  24.       Evidence.— Interstate      Commerce 

U.    S.    381,    26    L.    Ed.    1100;    Clement    v.  Comm.  v.  Cincinnati,  etc.,  R.  Co.,  64  Fed. 

Phoenix  Ins.  Co.,  7  Blatchf.  51,  Fed.  Cas.  981. 

No.  2,882;  Delaware,  etc.,  R.  Co.  v.  Con-  25.     New    York,    etc.,    R.    Co.    v.    New 

verse,  139  U.  S.  469,  35  L.  Ed.  213,  11  S.  York,   etc.,   R.   Co.,   50   Fed.   867. 
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commission. 26  Evidence  can  not  be  weighed  by  the  supreme  court,  as  a  matter 
of  first  impression,  in  a  suit  to  enforce  an  order  of  the  interstate  commerce  com- 
mission, for'  the  purpose  of  ascertaining  whether  it  estabhshes  such  substantial 
and  material  competition  as  justified  a  carrier  in  concluding  that  dissimilarity  of 
circumstance  and  condition  was  brought  about.^'''  It  is  in  evidence  that,  regard- 
less of  competition,  a  cheap  grade  of  lumber  could  not  get  to  market  from  a 
certain  place  without  a  favoring  rate, and  whether  traffic  will  move  at  a  given  rate 
is  always  some  evidence  as  to  whether  the  rate  responds  to  the  value  of  the  serv- 
ice performed.  The  commission  had  this  and  the  other  matters  to  which  ref- 
erence is  made  to  guide  in  the  conclusion  reached.  The  rate  was  thus  not  fixed 
arbitrarily  or  without  considerations  which  justified  it,  and,  above  all,  not  for 
the  purpose  of  enforcing  a  policy  inaugurated  by  the  carrier,  which  it  was  held 
could  not  equitably  be  abandoned,  but  in  the  exercise  of  due  judgment,  after  full 
consideration  of  the  entire  subject,  as  shown  by  the  reasons  given  for  it;  and, 
this  being  so,  the  order  was  lawfully  made.^* 

The  mere  opinions  of  the  interstate  commerce  commission  are  inadmissible 
in  an  action  brought  for  the  enforcement  of  an  order  of  pecuniary  reparation.^* 
But  where  a  proceeding  to  enforce  the  commission's  findings  is  tried  by  a  federal 
court  without  a  jury,  it  is  not  error  for  the  court  to  receive  the  commission's  re- 
port in  evidence  without  excluding  matters  of  opinion  stated  therein,  as  distin- 
guished from  the  commission's  findings  of  fact.^'^  An  action  by  one  in  whose  fa- 
vor the  interstate  commerce  commission  has  made  an  award  by  way  of  reparation 
for  excessive  rates  is  governed  by  the  same  rules  of  evidence  as  other  civil  ac- 
tions, except  that  the  findings  and  order  of  the  commission  are  admissible  as 
prima  facie  evidence  "of  the  facts  therein  stated;"  but  the  award  of  the  com- 
mission is  not  such  a  finding,  and  is  not  evidence  of  any  liability  of  defendant  to 
plaintiff.^i  If  this  case  had  been  tried  before  a  jury,  it  might  have  been  the 
court's  duty  to  separate  the  findings  of  fact  from  matters  of  opinion  and  to  in- 
struct the  jury  to  disregard  the  latter,^^  ^^t  such  a  rule  is  inapplicable  to  a  trial 
before  the  court  alone. ^^  The  commerce  court,  in  examining  the  report  of  the 
interstate  commerce  commission,  to  ascertain  the  particular  provisions  of  the 
interstate  commerce  act  relied  on  to  sustain  a  particular  order,  is  limited  to  the 
report  of  the  majority  of  the  commission,  the  views  of  the  minority  not  being 
open  to  consideration'.^* 

Facts  Stated  in  Order.— The  provision  of  the  act  that  a  report  of  the  com- 
mission in  writing  in  respect  to  investigations  into  the  reasonableness  of  rates,, 
and  that  in  case  damages  are  awarded  such  report  shall  include  the  findings  of 
fact  on  which  the  award  is  made,  does  not  authorize  the  commission  on  a  de- 
. termination  that  a  party  complaining  is  entitled  to  an  award  of  damages  against 
a  carrier  because  of  the  charge  and  collection  of  excessive  rates  in  the  violation  of 
the  provision  to  make  an  order  directing  the  payment  of  such  damages  on  or  be- 
fore a  day  named,  and  that  on  a  failure  to  comply  with  such  order,  the  com- 
plainant may  file  a  petition  in  a  circuit  court,  set  forth  causes   for  which  he 

26.  'Weight  and  sufficiency. — Decree,  opinion  prepared  by  one  of  the  members 
Tift  V.  Southern  R.  Co.,  138  Fed.  753,  af-  Southern  R.  Co.  v.  St.  Louis  etc  Grain 
firmed  in   148  Fed.  1021,  79   C.   C.  A.   536.       Co.,  153  Fed.  738    83  C    C    A    614* 

^^\^:?z''vI^^:i,\^tt'^C;:-  Ke'd"  7^?''^'  ^'''''  ^-  ^°-  '■  ^'^^'^'  ''' 
vers^ed  inJO  S.  Ct.  309,  175  U.  S.  648,  44  3,;     ^^^^^^^    ^^^    ^ork,    etc.,    R.    Co. 

28.  Southern  Pac.  Co.  v.  United  States,  ^  J^""-  ^e^"-  Co.,  70  C.  C.  A.  33,  137 
197  Fed.  167.  ^^^-  3*3. 

29.  Western  New  York,  etc.,  R.  Co.  v.  33.  Southern  R.  Co.  v.  St.  Louis,  etc., 
Penn  Refin.  Co.,  137  Fed.  343,  70  C.  C.  Grain  Co.,  153  Fed.  738,  82  C.  C.  A.  614. 
A.  23,  affirmed  in  38  S.  Ct.  268,  208  "U.  34.  Atchison,  etc.,  R.  Co.  v.  Interstate 
S.   208,   52   L.   Ed.   456.  Commerce   Comm.,   188   Fed.   329;   South- 

30.  The  findings  and  the  conclusions  of  ern  Pac.  Co.  v.  Interstate  Commerce 
the    commission   were     embraced    in     an  Comm.,   188  Fed.  341. 
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claims  damages  and  the  order  of  the  commission,  and  that  such  suit  shall 
proceed  in  all  respects  like  other  suits  for  damages,  except  that  on  the  trial  of 
such  suit  the  findings  and  order  of  the  commission  shall  be  prima  facie  evidence 
of  the  facts  therein  named,  do  not  make  the  order  prima  facie  evidence  in 
such  suit  of  the  liability  of  the  carrier,  but  only  of  the  facts  stated  in  the  order 
and  findings,  and  it  is  the  province  of  the  court  to  determine  whether  such 
facts  sustain  the  order.^^  An  order  of  the  interstate  commerce  commission 
awarding  damages  to  a  complainant  against  railroad  companies  is  not 'sustained 
by  findings  that  the  carriers  charged  a  rate  on  lumber  shipped  by  the  complainant 
which  was  excessive  and  unreasonable  to  the  extent  of  the  damages  awarded, 
where  it  is  also  found  that  the  complainant  added  the  increased  freight  to  the 
price  of  the  lumber  and  the  same  was  paid  by  the  consumer,  and  it  is  not  found 
that  the  freight  was  in  fact  paid  by  the  complainant,  or  that  it  in  any  way  suf- 
fered actual  damage  from  the  excessive  rate.^* 

Orders  as  to  Long  and  Short  Haul. — On  a  proceeding  in  the  circuit  court, 
under  Interstate  Commerce  Act,  §  16,  to  enforce  an  order  of  the  commissioners 
directing  certain  carriers  to  desist  from  charging  a  greater  rate  for  a  shorter 
than  for  a  longer  haul,  the  facts  found  by  the  commission  are  not  conclusive, 
but  are  merely  prima  facie  evidence,  subject  to  be  overcome  by  other  evidence 
produced  before  the  court. ^^ 

Order  Awarding  Reparation. — In  an  action  against  a  railroad  company 
brought  under  the  Interstate  Commerce  Act  to  enforce  an  order  of  the  inter- 
state commerce  commission,  awarding  reparation  to  a  shipper,  which  is  tried 
to  the  court,  the  admission  in  evidence  of  the  report  of  the  commission  is  not 
error  although  it  may  contain  irrelevant  matter.^* 

Analogous  to  Report  of  Referee. — The  commission  is  charged  with  the  duty 
of  investigating  and  reporting  upon  complaints,  and  the  facts  found  or  reported 
by  it  are  only  given  the  force  and  weight  of  prima  facie  evidence  in  such  judicial 
proceedings  as  may  thereafter  be  had  for  the  enforcement  of  its  recommendation 
or  order.  The  functions  of  the  commission  are  those  of  referees  or  special 
commissioners,  appointed  to  .make  preliminary  investigation  of,  ^and  report 
upon,  matters  for  subsequent  judicial  examination  and  determination.  In  re- 
spect to  interstate  commerce  matters  covered  by  the  law,  the  commission  may 
be  regarded  as  the  general  referee  of  each  and  every  circuit  court  of  the  United 

35.    Facts   stated  in   order. — The   Inter-  he  claims   damages   and  the   order   of  the 

state    Commerce    Act    (Act    Feb.    4,    1887,  commission  in   the  premises;"  that   "such 

c.  104,  §§  14,  16,  24  Stat.  384  [U.  S.  Comp.  suit     shall    proceed    in    all    respects    like 

St.  1901,  pp.  3164,  3165]),  as  amended  by  other   suits    for   damages,    except   that   on 

Act    June    29,    1906,    c.    3591,    §§    3,    5,    34  the  trial  of  such  suit  the  findings  and  or- 

Stat.    589,    590    (U.    S.    Comp.    St.    Supp.  der     of   the     commission    shall   be     prima 

1909,    pp.    1157,    1159),    provides    that    the  facie  evidence  of  the  facts  therein  stated." 

interstate     commerce     commission     shall  Held,   that   such   provisions   do   not   make 

make  a  report  in  writing  in  respect  to  its  the    order    prima    facie    evidence    in    such 

investigation    into    the    reasonableness    of  suit    of    the    liability    of    the    carrier,    but 

rates,     and    that    "in     case    damages     are  only  of  the  facts  stated  in  the  order  and 

awarded    such     report    shall    include    the  findings,  and  that  it  was  the  province  of 

findings    of   fact    on   which    the    award    is  the  court  to  determine  whether  such  facts 

made."      They    authorize    the    commission  sustained     the      order.        Darnell-Taenzer 

on  a  determination  that  a  party  complain-  Lumber    Co.    v.    Southern    Pac.    Co.,    190 

ant   is   entitled   to   an   award   of   damages  Fed.  659. 

against    a    carrier   because    of   the    charge  36.      Darnell-Taenzer     Lumber     Co.     v. 

and   collection   of  excessive  rates  in  vio-  Southern  Pac.   Co.,   190  Fed.   659. 

lation    of   the    act   to   make   an    order    di-  37      q^.^^^   ^^   ^^   1          ^^^   ^^^^  ^^^ 

rectmg  the  payment  of  such  damages  on  _interstate    Commerce   Comm.   v.   Atchi- 

or  before  a  day  named,  and  provide  that,  ^    ^       50  -^^^    g95_ 

on   a   failure  to   comply  with   such   order,  /-.    ,                  j.                       •           ^,  . 

the    complainant   for   whose   benefit    it   is  38-    Order    awarding    reparation.— Chi- 

made  may  file  a  petition  in  a  circuit  court  cago,   etc.,   R.    Co.   v.   Femtuch,   191   Fed. 

"setting  forth  briefly  the  causes  for  which  ■*^"- 
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States  upon  which  the  jurisdiction  is  conferred  or  enforcing  the  rights,  duties, 
and  obligations  recognized  and  enforced  by  said  law.^* 

§§  4179-4180.  Hearing   and   Determination — §  4179.  In   General. — 

Originally  the  duty  of  the  courts  to  determine  whether  an  order  of  the  commis- 
sion should  or  should  not  be  enforced  carried  with  it  the  obligation  to  consider 
"both  the  facts  and  the  law.  But  it  had  come  to  pass  prior  to  the  passage  of  the 
act  creating  the  commerce  court  that  in  considering  the  subject  of  orders  of  the 
commission,  for  the  purpose  of  enforcing  or  restraining  their  enforcement,  the 
■courts  were  confined  by  statutory  operation  to  determining  whether  there  had 
been  violations  of  the  constitution,  a  want  of  conformity  to  statutory  authority 
or  of  ascertaining  whether  power  had  been  so  arbitrarily  exercised  as  virtually 
to  transcend  the  authority  conferred  although  it  may  be  not  technically  so.*° 
It  has  also  been  determined  in  considering  whether  an  affirmative  order  of  the 
commerce  court,  that  the  commission  should  be  enforced,  on  the  one  hand,  or  set 
aside  and  declared  nonenforceable  on  the  other  was  endowed  only  with  the  ju- 
risdictiori  and  power  existing,  at  the  time  that  act  was  passed  in  the  circuit 
courts  of  the  United  States ;  and  as,  at  that  time,  it  was  conclusively  settled 
that  the  courts  had  authority  to  re-examine  the  findings  of  the  commission  in 
such  cases  only  for  the  purpose  of  ascertaining  whether  the  action  of  the  com- 
mission was  repugnant  to  the  constitution,  in  excess  of  the  statutory  powers 
conferred  upon  it,  or  manifested  such  an  abuse  as  to  be  equivalent  to  an  excess 
of  authority,  it  clearly  results  that  the  commerce  court  was  likewise  limited 
in  passing  upon  the  petition  brought  before  it.^i  ExpHcit  law,  the  settled  policy 
■of  the  government,  and  the  practical  principles  of  reason  and  justice,  require 
that  the  national  courts  should  not  discredit  the  conclusions  of  the  interstate 
commerce  commission. *2  In  an  action  by  the  commissioners,  under  §  16  of  the 
Interstate  Commerce  Act,  in  the  circuit  court  sitting  as  a  court  of  equity,  to 
restrain  the  defendant  railroad  companies  from  further  continuing  the  violation 
and  disobedience  of  an  order  of  the  commission,  and  to  enjoin  obedience  to  the 
same,  where  the  order,  besides  requiring  the  several  defendant  companies  to 
cease  and  desist  from  certain  acts  found  by  the  commission  to  constitute  unlawful 
■discrimination  between  shippers,  also  required  them  to  make  reparation  to  the 
complaining  shippers,  the  commissioners  afterwards  determining  the  amount  to 
which  each  claimant  was  entitled,  so  far  as  the  petition  seeks  the  enforcement 
■of  these  claims,  the  court  has  no  jurisdiction  of  the  subject-matter,  but  as  to  the 
other  matters  charged  it  has  jurisdiction.*^  In  a  proceeding  in  a  circuit  court  to 
•enforce  an  order  made  by  the  commission,  the  court  can  not  adjust  differences 
between  the  litigants,  or  correct  abuses  in  the  conduct  by  a  railroad  company  of 
its  business.** 

Confined  to  Order. — Though  an  action  to  recover  pecuniary  reparation  or- 
dered by  the  interstate  commerce  commission  is  triable  de  novo,  the  cause  of 
action  must  have  been  included  in  the  order  of  reparation,  and  have  constituted 
the  whole  or  part  of  the  basis  of  such  order,  whether  the  proceeding  to  enforce 
the  same  is  in  equity  or  at  law.*° 

39.  Analogous  to  report  of  referee.—  753,  decree  affirmed  in  148  Fed.  1031  79 
Kentucky,  etc.,  Bridge  Co.  v.  Louisville,  C.  C.  A.  536,  and  27  S.  Ct  709  206  U  S 
etc.,   R.   Co.,   37  Fed.  567,  2  L.  R.  A.  289.  428,  51  L.   Ed.  1124.                       '               ■     ■ 

40.  Hearing  and  determination.— Proc-  43.  Interstate  Commerce  Comm  v 
ter,  etc.,  Co.  v.  United  States,  225  U.  S.  Western  New  York  etc  R  On  8?  Fph' 
282,   56   L.    Ed.   1091,   33   S.   Ct.   761.  192.                                            "       '          ' 

41.  Procter,  etc.,  Co.  v.  United  States,  44.  Farmers',  etc..  Trust  Co  v  North- 
335   U.    S.   383,   56   L.   Ed.   1091,   32   S.    Ct.  ern  Pac.  Co.,  83  Fed.  249.           '     ' 

761;   United   States   v.   Baltimore,   etc.,   R.  45.     Confined  to   order Western    New 

■Co.,   225  U.   S.   306,  56  L.   Ed.   1100,   32   S.  York,  etc.,  R.  Co.  v.  Penn  Refin    Co     1T7 

■Ct-   817.  Fed.   343,   70   C.    C.   A.   23     affirmed   in   28 

42.  Tift   V.    Southern   R.    Co.,    138    Fed.  S.  Ct.  368,  308  U.  S.  308,  52  E.  Ed.  456. 

4    Car— 44 
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Reason  for  Finding. — Where  the  bill  in  a  suit  by  the  interstate  commerce 
commission  to  enforce  obedience  to  an  order  requiring  a  railroad  company  to 
desist  from  the  enforcement  of  a  rule  promulgated  by  such  company  alleges  gen- 
erally that  the  rule  is  violative  of  the  interstate  commerce  act,  which  allegation 
the  defendant  denies,  the  issue  thus  raised  extends  to  every  possible  violation  of 
the  act,  and  the  court  is  not  confined  to  the  grounds  or  reasons  assigned  by  the 
commission  for  its  conclusion,  but  may,  without  going  beyond  the  issue,  reach 
a  like  or  different  conclusion  on  the  same  or  other  grounds  or  reasons.*®  The 
enforcement  of  an  order  of  the  interstate  commerce  commission  directing 
common  carriers  to  desist  from  maintaining  or  enforcing  a  rule  adopted  by  them 
may  be  decreed  by  a  federal  circuit  court  if  it  finds  such  rule  is,  for  any  reason, 
in  violation  of  the  act  although  such  reason  may  not  have  been  the  one  relied 
upon  by  the  commission  itself  to  invalidate  the  rule.*'^ 

Trial  de  Novo. — A  suit  brought  by  the  interstate  commerce  commission  in 
the  United  States  circuit  court  to  enforce  an,  order  of  the  commission  is  an 
original  and  independent  proceeding,  and  the  court  may  hear  and  determine  the 
cause  de  novo  upon  proper  pleadings  and  proof. *^  Both  in  suits  to  enforce  and 
to  annul  or  enjoin  orders  of  the  interstate  commerce  commission,  the  court  is 
not  confined  to  a  consideration  of  the  sufficiency  of  the  facts  as  determined  by 
the  commission  to  sustain  the  order,  but  the  hearing  may  be  de  novo,  and  may 
include  the  taking  and  consideration  of  evidence  other  than  that  before  the 
commission.** 

Trial  by  Jury. — In  an  action  to  enforce  an  interstate  commerce  reparation 
order  based  on  a  discriminating  freight  rate,  whether  such  rate  was  just  and 
reasonable  or  unreasonable  and  excessive  is  a  question  for  the  jury.^" 

Amendment  and  Modification  of  Order. — In  a  proceeding  in  a  circuit 
court  to  enforce  an  order  of  the  interstate  commerce  commission,  the  court  has 
no  power  to  amend  or  modify  such  order,  or  to  sever  from  the  remainder  a  part 
which  is  illegal,  but  must  enforce  the  same,  if  at  all,  in  its  entirety  as  made  by 
the  commission. ^1 

Distinction  between  Proceeding  to  Enforce  and  Proceeding  to  Annul.^ 
The  scope  of  inquiry  in  a  proceeding  in  equity  to  compel  obedience  to  orders  of  the 

46.  Reason  for  finding. — Interstate  fer  on  the  circuit  courts,  sitting  in  eq- 
Commerce  Comm.  v.  Southern  Pac.  Co.,  uity,  jurisdiction  to  entertain,  hear,  and 
132  Fed.  839,  reversed  Southern  Pac.  Co.  determine  suits  to  compel  obedience  to 
V.  Interstate  Commerce  Comm.,  26  S.  Ct.  orders  of  the  commission  prescribing 
330,   200  U.   S.   536,   50   L.    Ed.   585.  rates,   and   also   of  suits   to   annul   or   en- 

47.  Decree,  Interstate  Commerce  Joi"  the  enforcement  of  such  orders.  The 
Comm.  V.  Southern  Pac.  Co.,  132  Fed.  scope  of  the  mquiry  m  both  classes  of 
829,  reversed  in  26  S.  Ct.  330,  200  U.  S.  suits  is  the  same,  and  the  court  is  not 
536     50   L.   Ed.   585.  confined   to   a   consideration   of   the   suffi- 

/iQ     'r^il.^     A^     „i„„      T„i„_„*„i„     ri„™  ciency  of  the  facts  as  determined  by  the- 

48.  iriai     de     novo. — Interstate     Com-  ■'■     ■        .  .    ■     ii.         j        i.  \.  i.u 
„.           r'   _„          1^-     •        <-■      i.       -D     r>„  commission  to  sustain  the  order,  but  the 
merce   Comm.  v.   Cincinnati,   etc.,   R.   Co.,  ,        ■                u     j  j  ■     i   j 
,„  -p    ,    Q„„                                 '          '  hearing  may  be  de  novo,  and  may  include- 


56   Fed.   925. 


the  taking  and   consideration  of  evidence 


The    court   will    not   be    limited    on    the  other    than    that    before    the    commission; 

hearing   to   a   review   of   the   evidence  be-  but  the   presumption  is   that  the  order  is. 

fore  the  interstate  commerce  commission,  ya-lid,   and   the   burden   is   upon   the   party 

and     a    hearing     de    novo   on    the     merits  attacking  it  to  make  a  clear  case  showing 

should  be  granted  where  the  findings  and  its  invalidity.     Missouri,  etc.,  R.  Co.  v.  In- 

petition  of  the  commission  are  within  the  terstate   Commerce  Comm.,  164  Fed.  645. 

letter    of    the    act.      Interstate    Commerce  50.    Trial  by  jury.— Western  New  York, 

Comm.   V.    Chicago,   etc.,    R.    Co.,   94   Fed.  etc.,   R.   Co.  v.   Penn  Refin.   Co.,   137   Fed. 

273.  343,    70    C.    C.    A.    23,    affirmed    in    28    S. 

49.    Sections  15  and  16  of  the  Interstate  Ct.  268,  308  U.  S.  208,  52  E.  Ed.  456. 

Commerce  Act   (Act  Feb.  4,  1887,  c.  104,  51.   Amendment  and  modification  of  or- 

24    Stat.    384    [U.    S.    Comp.    St.    1901,    p.  der.  —  Decree,       Interstate       Commerce 

3165],   as   amended  by  Act  June  29,   1906,  Comm.   v.    Lake   Shore,    etc.,   R.    Co.,    134r 

c.    3591,    §§   4,    5,    34    Stat.   589,    590    [U.    S.  Fed.    942,    affirmed    in    26    S.  ■  Ct.    766,    302 

Comp.  St.  Supp.  1907,  pp.  900,  902])   con-  U.  S.  613,  50  L.  Ed.  1171. 
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commission  and  in  a  suit  to  annul  or  enjoin  the  enforcement  of  such  orders,  is 
the  same.^^ 

Findings  of  Law. — Under  the  provisions  of  the  Interstate  Commerce  Act 
the  courts  have  jurisdiction  to  set  aside  or  suspend  any  order  of  the  interstate 
commerce  commission  resulting  from  a  misconception  and  misapplication  of  the 
law  to  conceded  or  undisputed  facts. '^^ 

Findings  of  Fact. — The  findings  of  fact  set  forth  in  the  report  of  the  inter- 
state commerce  commission  are,  in  all  judicial  proceedings,  deemed  prima  facie 
evidence  as  to  each  and  every  fact  found.^*  The  provision  that  the  findings  of 
fact  of  the  interstate  commerce  commission  shall  be  prima  facie  evidence  of  the 
facts  found  in  a  subsequent  proceeding  to  enforce  the  commission's  order,  con- 
templated that  the  findings  of  fact  should  be  so  prepared  and  arranged  in  the 
commission's  report  that  they  could  be  offered  in  evidence  unaccompanied  by 
extraneous  or  incompetent  legal  arguments,  opinions,  or  other  conchisions.^^ 
Originally  the  duty  of  the  courts  to  determine  whether  an  order  of  the  commis- 
sion should  or  should  not  be  enforced  carried  with  it  the  obligation  to  consider 
both  the  facts  and  the  law ;  but  prior  to  the  passage  of  the  act  creating  the  com- 
merce court  the  statute  had  made  the  findings  of  the  commission  prima  facie  cor- 
rect, so  that  in  considering  the  subject  of  orders  of  the  commission,  for  the  pur- 
pose of  enforcing  or  restraining  their  enforcement,  the  courts  were  confined  by 
statutory  operation  to  determining  whether  there  had  been  violations  of  the  con- 
stitution, a  want  of  conformity  to  statutory  authority,  or  of  ascertaining  whether 
power  had  been  so  arbitrarily  exercised  as  virtually  to  transcend  the  authority 
conferred  although  it  may  be  not  technically  doing  so.  In  reviewing  the  findings 
of  the  commission,  therefore,  the  courts  will  not  examine  the  facts  further  than 
to  determine  whether  there  was  substantial  evidence  to  sustain  the  order;  or 
whether  the  commission  acted  arbitrarily  and  unjustly  and  contrary  to  the  evi- 
dence ;  or  whether  its  authority  was  exercised  in  such  an  unreasonable  and  ar- 
bitrary manner  as  to  cause  it  to  be  within  the  elementary  rule  that  the  substance, 
and  not  the  shadow,  determines  the.  validity  of  the  exercise  of  power.^^  In  a 
proceeding  to  enforce  the  orders  of  the  commission,  the  circuit  court  has  jurisdic- 
tion to  review  the  judgment  of  the  commission  upon  questions  of  fact  as  to 
whether  rates  charged  are  unjust  or  unreasonable  or  constitute  unjust  discrim- 
inations or  preferences,  or  whether  circumstances  and  conditions  are  substantially 
similar,  and  the  court  is  not  limited  to  the  inquiry  whether  or  not  the  commis- 
sion has  misconstrued  the  statute  and  thereby  exceeded  its  power,  and  there  is 
general  jurisdiction  to  take  evidence  upon  the  merits  of  the  original  controversy. 
This  is  apparent  from  those  portions  of  the  act  which  provide  that,  when  the  court 
is  invoked  by  the  commission  to  enforce  its  lawful  orders  or  requirements,  the 
court  shall  proceed,  as  a  court  of  equity,  to  hear  and  determine  the  matter,  and  in 

52.  Distinction  between  proceeding  to  308,  32  S.  Ct.  108;  Cincinnati,  etc.,  R.  Co. 
enforce  and  proceeding  to  annul. — Mis-  v.  Interstate  Commerce  Comm.,  206  U. 
souri,  etc.,  R.  Co.  v.  Interstate  Commerce  S.  142,  51  L.  Ed.  995,  27  S.  Ct.  648;  South- 
Comm.,   164   Fed.   645.  ern     Pac.     Co.     v.     Interstate     Commerce 

53.  Findings  of  law. — Stickney  v.  Inter-  Comm.,  219  U.  S.  433,  55  L.  Ed.  283,  31 
state   Commerce   Comm.,  164  Fed.  638.  S.    Ct.   288;    Interstate    Commerce    Comm. 

54.  Findings  of  fact  by  commission. —  v.  Illinois,  etc.,  R.  Co.,  215  U.  S.  452,  54 
Tift  V.  Southern  R.  Co.,  138  Fed.  753,  L.  Ed.  280,  30  S.  Ct.  155;  Interstate  Com- 
decree  affirmed  in  148  Fed.  1021,  79  C.  merce  Comm.  v.  Chicago,  etc.,  R  Co  218 
C.  A.  536,  and  27  S.  Ct.  709,  206  U.  S.  U.  S.  88,  54  L.  Ed.  946,  30  S  Ct  ''651- 
438,   51   L.   Ed.   1134.  S.    C,    218    U.    S.    113,    54    L.    Ed.    959,    30 

55.  Western  New  York,  etc.,  R.  Co.  v.  S.  Ct.  660,  reversing  171  Fed.  680;  In- 
Penn  Refin.  Co.,  137  Fed.  343,  70  C.  C.  terstate  Commerce  Comm.  v.  Delaware 
A.  23,  affirmed  in  28  S.  Ct.  368,  208  U.  etc.,  R.  Co.,  320  U.  S.  235  55  L  Ed' 
S.  308,  52  L.  Ed.  456.  448,  31  S.  Ct.  393,  reversing  166  Fed!  499; 

56.  Interstate  Commerce  Comm.  v.  Un-  Procter,  etc.,  Co.  v.  United  States  335 
ion  Pac.  R.   Co.,  233  U.  S.  541,  56  L.   Ed.  U.   S.  283,   56  L.   Ed.   1091,   33   S.   Ct.'  761. 
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such  manner  as  to  do  justice  in  the  premises. ^'^  Having  arrived  at  the  conclusion 
that  the  order  of  the  commission  was  not  sustained  by  the  facts  upon  which  it 
was  predicated,  the  court  can  not  enter  into  an  independent  investigation  of  the 
facts,  even  if  it  be  conceded  the  record  is  in  a  condition  to  enable  it  to  do  so,  in 
order  that  new  and  substantive  findings,  of  fact  may  be  evolved,  upon  which  the 
order  of  the  commission  may  be  sustained.^^  But  the  findings  of  fact  made  by 
the  interstate  commerce  commission  are  only  prima  facie  evidence.  The  court 
may  direct  further  evidence  to  be  taken,  and,  if  it  shall  app^r  that  the  facts  are 
otherwise  than  as  reported  by  the  commission,  the  court  would  be  governed  by  the 
facts  as  found  by  itself.^^'  If  the  particular  matter  in  issue  before  the  interstate 
commerce  commission  and  inquired  into  was  one  of  fact,  and  a  full  hearing  was 
afforded,  and  the  conclusion  reached  is  supported  by  substantial  evidence,  it  will 
not  be  nullified  by  the  courts.^"  On  application  to  the  courts  to  enforce  an  order 
of  the  interstate  commerce  commission  which  is  based  on  an  erroneous  construc- 
tion of  the  statute,  by  reason  of  which  error  it  has  declined  adequately  to  find  the 
facts,  the  courts  will  not  proceed  to  an  original  investigation  of  the  facts  which 
should  have  been  passed  upon  by  the  commission,  but  will  correct  the  error  of 
law  committed  by  that  body,  and,  after  doing  so,  dismiss  the  application  without 
prejudice  to  the  right  of  the  commission  to  make  a  further  investigation  of  the 
facts.*' 1 

§  4180.  Particular  Orders  of  Commission. — Denying  Constitutional 
Rights. — The  wisdom  of  the  lawful  discharge  of  the  administrative  duties  of  the 
interstate  commerce  commission  is  not  reviewable  by  the  courts ;  but  they  may 
relieve  from  orders  of  the  commission  which  deprive  complainants  of  their  prop- 
erty without  due  process  of  law  or  without  just  compensation,  or  from  those 
which  show  an  unreasonable  exercise  of  power.^^ 

Fixing  of  Rates. — Since  the  fixing  of  a  schedule  of  interstate  rates  by  the 
interstate  commerce  commission  is  a  legislative  act,  such  schedule  can  not  be  dis- 
turbed by  the  commerce  court  on  complaint  of  a  shipper  as  unconstitutionally 
high  unless  it  clearly  appears  that  the  rates  so  fixed  are  so  high  as  to  be  violative 
of  the  shipper's  constitutional  rights,  guaranteed  by  the  fifth  amendment  to  the 
federal  constitution."^  It  is  not  ground  for  interference  by  the  courts  with  an 
order  of  the  interstate  commerce  commission  reducing  certain  rates  charged  by  a 
railroad  company  that  competing  companies  in  consequence  of  their  failure  to 
meet  the  reduction  are  losing  traffic.®* 

Where  Rate  Confiscatory. — The  action  of  the  interstate  commerce  commis- 
sion in  fixing  a  rate  to  be  charged  by  an  interstate  carrier  under  the  legislative 
power  conferred  by  the  Interstate  Commerce  Act,  can  be  reviewed  by  the  courts 
only  on  the  constitutional  ground  that  it  is  confiscatory,  and  such  claim  should 
be  clearly  established  to  warrant  their  interference.*'''  But  it  has  been  held  that 
an  order  of  the  interstate  commerce  commission  fixing  rates  to  be  charged  by  a 

57.  Interstate  Commerce  Comm.  v.  Ala-  nessee,  etc.,  R.  Co.  v.  Interstate  Com- 
bama  Mid.  R.  Co.,  168  U.  S.  144,  42  L.  merce  Comm.,  31  S.  Ct.  516,  181  U.  S. 
Ed.   414,   18  S.   Ct.  45.  1,  45  L.  Ed.  719,  reversing  decree,  99  Fed. 

58.  Interstate  Commerce  Comm.  v.  Chi-  53,  39  C.  C.  A.  413. 

cago,    etc.,    R.   Co.,    186   U.    S.   320,   46   L,.  62.    Particular  orders  of  commission. — 

Ed.  1182,  22  S.  Ct.  824;  Louisville,  etc.,  R.  Peavey  &   Co.  v.  Union  Pac.   R.   Co.,   176 

Co.  V.   Behlmer,  175  U.  S.  648,  44  L.   Ed.  Fed.   409. 

309,   20   S.    Ct.   209.  63.    Fixing  of  rates. — Hooker  v.   Inter- 

59.  Interstate  Commerce  Comm.  v.  state  Commerce  Comm.,  188  Fed.  343; 
East  Tennessee,  etc.,  R.  Co.,  85  Fed.  107.  Eagle  White  Lead  Co.  v.  Interstate  Com- 

..       „     r  1,         .         ■□      <-•  TT   ;j-„.i  merce   Comm.,   188  Fed.  256. 

60.  Norfolk,  etc.,  R.  Co.  v.  United  ,t  r  ,,  t,  ^  tt  •  , 
States,    195    Fed.   953.                                                   64.     Norfolk     etc.,     R.     Co.     v.     United 

61.  Interstate     Commerce  Comm.     v.  States,  195  Fed.  953. 

Clyde   Steamship   Co.,   21   S.    Ct.   512,   181  65.    Where  rate  confiscatory. — Southern 

U.  S.  29,  45  L.  Ed.  729,  modifying  decree,  Pac.  Co.  v.  Interstate  Commerce  Comm., 
93    Fed.    83,   35    C.    C.   A.   217;    East   Ten-       177  Fed.  963. 
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carrier  is  not  conclusive  and  exempt  from  review  by  the  courts  merely  because 
the  rates  fixed  thereby  are  not  confiscatory.^*' 

Finding  Just  and  Reasonable  Rates. — With  regard  to  the  finding  of  the 
commission  upon  the  character  of  a  rate,  whether  it  is  unreasonable  as  decided, 
such  decision,  the  court  has  said  with  tiresome  repetition,  is  peculiarly  the  prov- 
ince of  the  commission  to  make,  and  that  its  findings  are  fortified  by  presumptions 
of  truth,  due  to  the  judgments  of  a  tribunal  appointed  by  law  and  informed  by 
experience.®''  The  statute  makes  the  finding  of  the  interstate  commerce  commis- 
sion prima  facie  correct,  and  the  courts  will  not  examine  the  facts  on  which  the 
interstate  commerce  commission  based  its  order  reducing  rates  further  than  to 
determine  whether  there  was  substantial  evidence  to  sustain  the  order.'^^  A 
finding  by  the  interstate  commerce  commission  that  a  just  and  reasonable  charge 
for  the  privilege  of  reconsigning  hay  at  East  St.  Louis  was  one  cent  per  hundred- 
weight was  prima  facie  evidence  of  its  own  truth.''^  A  petition  by  the  interstate 
commerce  commission  for  an  order  of  a  federal  court  enjoining  a  carrier  from 
making  certain  charges,  which  the  commission  has  declared  to  be  unreasonable 
and  unjust,  is  authorized  by  the  Interstate  Commerce  Act,  and  is  not  subject  to 
objection  as  an  attempt  to  fix  maximum  rates;  the  question  of  the  reasonableness 
of  the  charges  complained  of  being  one  which  the  court  is  required  to  determine 
in  such  proceeding.'^*' 

Finding  Discrimination  in  Rates. — The  circuit  court  should  enforce  an  or- 
der of  the  interstate  commission  forbidding  any  discrimination  in  rates,  even 
though  some  discrimination  might  be  justifiable,  when  the  rates  actually  charged 
are  unlawful,  and  the  carrier  makes  no  showing  as  to  what  would  be  a  lawful 
discrimination  under  the  circumstances.'' ^ 

Finding  Discrimination  in  Long  and  Short  Haul. — The  determination  of 
the  commission  upon  questions  of  discrimination,  under  the  third  section,  and  on 
questions  as  to  the  similarity  of  circumstances  and  conditions,  as  affecting  the 
right  to  charge  a  greater  amount  for  a  longer  than  for  a  shorter  haul,  under  the 
fourth  section,  is  not  conclusive  upon  the  courts ;  but,  when  the  power  of  the 
courts  is  invoked  to  enforce  the  commission's  orders,  such  courts  are  entitled  to 

66.  Louisville,  etc.,  Railroad  v.  Inter-  Union  Pac.  R.  Co.,  222  U.  S.  541,  56  L. 
state  Commerce   Comm.,  195  Fed.  541.  Ed.    308,    32    S.    Ct.    108.      See,    also,    Cin- 

67.  Finding  just  and  reasonable  rates.  cinnati,  etc.,  R.  Co.  v.  Interstate  Com- 
— Interstate  Commerce  Comm.  v.  Chi-  merce  Comm.,  206  U.  S.  142,  51  L.  Ed. 
cago,    etc.,    R.    Co.,    218    U.    S.    88,    54    L.  995,   27   S.   Ct.  648. 

Ed.   946,   30   S.    Ct.   651;    Illinois    Cent.   R.  69.    Judgment,  St.  Louis,  etc..  Grain  Co. 

Co.   V.    Interstate   Commerce    Comm.,   206  v.  Southern  R.  Co.,  149  Fed.  609,  affirmed 

U.    S.   441,    51    L.    Ed.   1128,   27   S.    Ct.   700.  in   153   Fed.  738,  82  C.   C.  A.   614. 

Findings  of  the  interstate  commerce  Findings  and  conclusions  of  the  inter- 
commission  that  certain  through  rates  are  state  commerce  commission  that  the 
unreasonable  in  themselves  carry  with  transportation  of  freight  by  the  defend- 
them  a  presumption  of  correctness.  In-  ant  railroads  from  New  Orleans  to  La- 
terstate  Commerce  Comm.  v.  Chicago,  grange,  and  the  transportation  of  like 
etc.,  R.  Co.,  318  U.  S.  88,  54  L.  Ed.  946,  freight  from  New  Orleans  to  other  and 
30  S.  Ct.  651;  S.  C,  318  U.  S.  113,  54  more  distant  points,  were  under  substSn- 
L.  Ed.  959,  30  S.  Ct.  660,  reversing  de-  tially  similar  circumstances  and  condi- 
crees   in   171   Fed.   680.  tions,   and  that  a  higher  rate   charged   to 

Where  the  commission  exercises  its  au-  Lagrange  than  to  the  more  distant  points 
thority  to  find  existing  rates  unreason-  was  discriminative,  and  also  unreasona- 
able  and  undertakes  to  correct  the  same  ble  and  unjust  in  itself,  and  in  violation 
by  prescribing_  reasonable  rates,  its  find-  of  the  interstate  commerce  law,  affirmed, 
ing  is  not  subject  to  be  reviewed  by  the  and  an  order  based  on  such  findings  en- 
court.  In  other  words,  an  order  of  the  forced  by  injunction.  Interstate  Corn- 
commission  is  not  open  to  attack  in  the  merce  Comm.  v.  Louisville,  etc.  R.  Co. 
courts    so    long    as    that    body    has    kept  102  Fed.  709. 

within  the  powers  conferred  by  the  stat-  70.  Interstate  Commerce  Comm.  v.  Chi- 

ute.      Southern     Pac.     Co.     v.     Interstate  cago,  etc.,  R.  Co.,  94  Fed.  372. 

Commerce   Comm.,   319   U.   S.   433,   55   L.  71.     Finding   discrimination   in   rates. 

Ed.    283,    31    S.    Ct.   288.  Interstate    Commerce    Comm.    v.    Texas, 

68.  Interstate     Commerce     Comm.     v.  etc.,   R.   Co.,   6   C.   C.  A.  653,  57   Fed.  948l 
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determine  these  questions  upon  the  pleadings  and  the  evidence  adduced  before 
the  commission,  and  to  hear  additional  evidence,  giving  effect,  hovt^ever,  to  the 
commission's  finding  of  facts  as  prima  facie  evidence  of  the  matters  therein 
statedJ^ 

Finding  Discrimination  and  Prejudice. — A  finding  by  the  interstate  com- 
merce commission  that  a  rule  promulgated  by  railroad  companies,  and  the  prac- 
tice thereunder,  with  respect  to  a  particular  kind  of  traffic,  subject  shippers  to 
an  undue,  unjust,  and  unreasonable  prejudice  and  disadvantage,  and  give  to  the 
carriers  an  undue  and  unreasonable  preference  and  advantage,  is  one  of  fact ;  and 
an  order,  based  thereon,  requiring  the  companies  to  desist  from  maintaining  and 
enforcing  such  rule,  as  in  violation  of  the  interstate  commerce  law,  is  prima  facie 
a  lawful  order,  such  as  a  court  is  required  to  enforce  in  a  suit  instituted  for  that 
purpose. ''■^ 

Refusing  to  Annul  Demurrage  Rule. — Since  capacity  to  sue  in  the  com- 
merce court  depends  on  the  general  equity  practice  in  force  in  the  circuit  courts, 
and  prior  to  the  creation  of  the  commerce  court  a  shipper  claiming  to  be  injured 
by  a  ruling  of  the  interstate  commerce  commission  refusing  to  annul  a  private  car 
demurrage  rule  could  have  sued  in  the  circuit  court  to  set  aside  the  commission's 
ruling,  such  ruling,  though  granting  no  affirmative  relief,  should  be  construed  as 
an  order  of  the  commission  which  the  commerce  court  had  jurisdiction  to  review 
on  petition  of  the  person  conceiving  himself  injured  thereby^*  Though  it  is 
proper,  if  not  necessary,  for  a  shipper  objecting  to  a  carrier's  demurrage  rule  to 
apply  first  to  the  interstate  commerce  commission  for  relief,  the  fact  that  the  com- 
mission merely  dismissed  the  petition  without  granting  any  affirmative  relief  does 
not  render  its  action  conclusive,  so  as  to  deprive  the  shipper  of  the  right  there- 
after to  proceed  to  have  the  commission's  ruling  reviewed  by  the  commerce  court 
on  the  ground  that  the  demurrage  rule  was  confiscatory  as  to  the  shipper,  and,  if 
sustained,  would  deprive  it  of  its  property  without  due  process  of  law.''® 

Findings  in  Report  of  Commission. — Findings  of  fact  in  a  report  of  the  in- 
terstate commerce  commission  are  made  by  law  prima  facie  evidence  of  the  mat- 
ters therein  stated,  and  the  conclusion  of  the  commission,  based  upon  such  find- 
ings, that  a  rate  charged  by  a  railroad  company  between  two  points  is  unreason- 
able and  unjust,  is  presumed  to  be  well  founded  and  correct,  and  will  not  be  set 
aside  unless  error  clearly  appears.''® 

§  4181.  Injunction. — The  granting  by  the  commerce  court  of  an  injunction 
pendente  lite,  suspending,  until  determination  of  the  suit,  an  order  of  the  inter- 
state commerce  commission,  requiring  carriers  to  desist  from  alleged  discrimina- 
tory allowances,  is  not  in  excess  of  its  power  under  Act  June  18,  1910,  §  3  unless 
plainly  unnecessary.''''  The  commerce  court,  in  the  exercise  of  the  legal  discre- 
tion vested  in  it,  will  grant  a  preliminary  injunction  suspending  the  operation  of 
an  order  of  the  interstate  commerce  commission,  where  it  is  shown  that  its  en- 
forcement will  result  in  the  destruction  of  the  business  of  a  large  class  of  ship- 
pers in  a  city  and  a  large  loss  to  them,  while  the  damage  which  will  result  to  others 
from  its  suspension  will  be  small  in  comparison. ''^     Only  temporary  restraining 

72.  Finding  discrimination  in  long  and  76.  Findings  in  report  of  commission, 
short  haul. — Interstate  Commerce  Comm.  — Interstate  Commerce  Comm.  v.  Louis- 
V.  Alabama  Mid.  R.  Co.,  18  S.  Ct.  45,  168       villa,  etc.,  R.   Co.,  102  Fed.  709. 

U.    S.    144,   42    L.    Ed.    414,    affirming    de-  77.    Injunction. — United    States   v.   Bal- 

cree,    74    Fed.    715,    21    C.    C.    A.    51.  timore,  etc.,   R.   Co.,  225   U.   S.  306,  56  L. 

73.  Finding   discrimination   and   preju-      Ed.  1100,  32  S.   Ct.  817. 

dice.— Interstate     Commerce     Comm.     v.  78.    The  word     discretion, '  as   used  m 

Southern   Pac.   Co.,   123   Fed.   597.  §  ^  of  Act  June   18,  1910  (36  Stat.  542,  c. 

74.  Refusing  to  annul  demurrage  rule.  ^^^^'  "eatmg  the  commerce  court,  means 
.^.    IXC  uiuiis   lu  .uiiiiu  u  iiiu  ia6«;  ^  ig     1  discretion,  a  discretion  controlled 

-Procter,   etc.,   Co.  v.  United  States,   188       ^^^  limited  by  sound  principles  of  law  ap- 

fea.  ^.il.  plied  to  the  facts  in  each  particular  case. 

75.  Procter,  etc.,  Co.  v.  United  States,  Nashville  Grain  Exch.  v.  United  States, 
188   Fed.   221.  191  Fed.  37. 
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orders  of  the  commerce  court,  staying  operation  of  order  of  the  interstate  com- 
mission, for  not  more  than  sixty  days,  are  affected  by  requirement  as  to  statement 
of  fact  as  to  irreparable  damage,  and  do  not  apply  to  a  preliminary  injunctions^ 
Orders  made  by  the  interstate  commerce  commission,  which  are  beyond  the  power 
conferred  on  it  by  the  statute,  are  subject  to  review  by  the  courts,  which  may  en- 
join their  enforcement.^*  A  circuit  court  in  a  suit  to  enjoin  the  enforcement  of  a 
rate  prescribed  by  the  interstate  commerce  commission  does  not  act  as  an  appel- 
late rate  making  commission,  but  its  office  is  to  see  that  the  commission  does  not 
exceed  its  powers,  and  not  to  determine  whether  it  erred  in  the  exercise  of  them. 
While  the  court  has  power  to  determine  whether  a  rate  prescribed  is  reasonable 
or  not,  the  power  may  be  limited  by  circumstances  which  do  not  admit  of  its  ex- 
ercise until  the  proper  conditions  exist;  and  the  rule  by  which  it  is  exercise  is 
that  the  court  will  not  interfere  with  the  action  of  the  commission,  unless  it 
clearly  appears  that  it  is  beyond  its  authority  and  injuriously  affects  some  sub- 
stantial right  of  the  complainant — is  confiscatory,  to  use  that  term  in  its  broad 
sense.  Whether  it  is  so  or  not  is  the  test  of  reasonableness  in  such  a  contro- 
versy.®i 

Necessity  for  Showing  Cause. — On  motion  for  a  prelifninary  injunction  to 
restrain  certain  carriers  from  violating  an  order  of  the  interstate  commerce  com- 
mission, the  complaint  made  the  alternative  suggestion  that,  if  the  defendants  be 
allowed  to  charge  and  receive  present  rates,  they  be  required  to  keep  an  account 
with  every  shipper,  and  to  pay  into  the  registry  of  the  court  the  excess  to  be 
disposed  of  after  the  hearing  as  the  court  may  order.  This  is  an  application  for 
a  rule  nisi,  which  ought  not  to  be  granted  unless  there  is  a  showing  of  right  in 
favor  of  the  complainant,  which  would  authorize  the  granting  of  a  preliminary 
injunction. 82 

Where  Right  to  Preliminary  Injunction  Denied  by  Answer. — A  prelimi- 
nary injunction  to  compel  a  carrier  to  obey  an  order  of  the  interstate  commerce 
commission  in  reference  to  freight  rates  should  be  denied,  where  the  answer  de- 
nies that  the  rates  defendant  charges  were  unreasonable. ^^ 

§  4182.  Rehearing. — In  proceedings  to  enforce  an  order  of  the  interstate 
commerce  commission,  the  circuit  court  can  not,  on  motion  for  rehearing,  sub- 
stitute the  order  made  by  the  commission  for  an  order  which  the  commission 
certified  it  intended  to  make.** 

§§  4183-4189.  Review— §  4183.  Right  of  Review.— By  §  2  of  act,  the 
right  to  appeal  to  the  United  States  supreme  court  from  an  order  of  the  com- 
merce court  issuing  a  preliminary  injunction  against  the  enforcement  of  the  affirm- 
ative order  of  the  interstate  commerce  commission,  is  given  in  express  terms. ^^ 

Branch  Line  to  Review  Order  against  Main  Line. — A  tap  line  railroad 
company  which  is  directly  affected  by  an  order  respecting  allowances  made  for 
services  by  the  trunk  line  company  may  have  such  order  reviewed,  although 'it  is 

79.  United  States  v.  Baltimore,  etc.,  R.  A  preliminary  injunction  to  restrain  a 
Co.,  32  S.  Ct.  817,  225  U.  S.  306,  56  L.  carrier  from  disobeying  an  order  of  the 
Ed.    1100.  interstate   commerce  commission  will  not 

80.  Chicago,  etc.,  R.  Co.  v.  Interstate  be  granted  in  proceedings  under  24  Stat. 
Commerce  Comm.,  171  Fed.  680.  p.   384,    §   16,   as   amended,   when   the   an- 

81.  Louisville,  etc.,  R.  Co.  v.  Literstate  swer  denies  the  facts  on  which  the  or- 
Commerce    Comm.,    184    Fed.    118.  der     was     based.     Interstate     Commerce 

82.  Necessity  for  showing  cause. — In-  Comm.  v.  Lehigh  Valley  R.  Co.,  49  Fed. 
terstate    Commerce   Comm.  v.   Cincinnati,       177. 

etc.,    R.    Co.,    64   Fed.   981.  84.    Rehearing.  —  Interstate     Commerce 

83.  Where  right  to  preliminary  injunc-  Comm.  v.  Delaware,  etc.,  R.  Co.,  64  Fed. 
tion  denied  by  answer. — Shinkle,  etc.,  Co.       723. 

V.    Louisville,    etc.,    R.    Co.,    62    Fed.    690;  85.  Appeal. — United  States  v.  Baltimore, 

Interstate  Commerce  Comm.  v.  Cincin-  etc.,  R.  Co.,  225  U.  S.  306,  56  L  Ed  llOo' 
nati,  etc.,  R.   Co.,  64  Fed.  981.  32   S.    Ct.   817. 
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not   directed   against   the   tap   line    company   but   against   the   trunk   line    com- 
■pany.^® 

§  4184.  Presumptions  on  Appeal. — Lack  of  formal  proof  to  sustain  an 
order  of  the  interstate  commerce  commission  reducing  rates  can  not  be  supplied 
by  a  presumption  that  its  findings  were  supported  by  the  information  which  the 
commission  is  required  by  the  Act  of  Feb.  10,  1891,  §  12,  to  obtain  in  order 
to  carry  out  the  objects  for  which  it  was  created.®''  The  interstate  commerce 
commission  can  not  be  said  to  have  based  its  order  reducing  rates  upon  a  mistake 
of  law  in  regarding  the  long  maintenance  by  the  carriers  of  a  lower  rate  while 
earning  dividends  as  raising  a  presumption  of  reasonableness,  where  the  reduced 
rate  fixed  by  the  commission  was  higher  than  such  earlier  rate.** 

Reasonableness  of  Other  Rates. — On  review  of  an  order  of  the  interstate 
commerce  commission  requiring  the  reduction  of  a  particular  rate  by  a  railroad 
company,  there  is  no  presumption  in  favor  of  tjie  reasonableness  of  the  many 
other  rates  in  force,  which  were  not  under  direct  investigation,  that  will  over- 
throw substantial  evidence  that  the  rate  in  question  was  unreasonable.*^' 

§  4185.  Harmless  Error. — To  constitute  prejudicial  error  when  an  action 
at  law  is  tried  by  the  court  without  a  jury,  the  evidence  improperly  admitted 
must  have  entered  into  the  result  at  which  the  trial  court  arrived.^"'  Where  on 
writ  of  error  in  a  suit  to  enforce  a  finding  of  the  interstate  commerce  commission, 
the  record  affirmatively  showed  that  neither  the  commission  nor  the  circuit 
court  based  any  part  of  the  judgment  sought  to  be  reviewed  on  certain  evidence 
admitted  over  objection,  the  admission  of  such  evidence  was  harmless. ^^ 

§  4186.  Scope  of  Review. — The  primary  jurisdiction  is  with  the  commis- 
sion, the  power  of  the  courts  being  that  of  review,  and  is  confined  in  that  review 
to  questions  of  constitutional  power  and  all  pertinent  questions  as  whether  the 
action  of  the  commission  is  within  the  scope  of  the  delegated  authority  under 
which  it  purports  to  have  been  made.^^  To  quote  the  language  of  Mr.  Justice 
Lamar  in  a  late  case :  "There  has  been  no  attempt  to  make  an  exhaustive  state- 
ment of  the  principle  involved,  but  in  cases  thus  far  decided,  it  has  been  settled 
that  the  orders  of  the  commission  are  final  unless  (1)  beyond  the  power  which 
it  could  constitutionally  exercise;  or  (2)  beyond  its  statutory  power;  or  (3) 
based  upon  a  mistake  of  law.  But  questions  of  fact  may  be  involved  in  the 
determination  of  questions  of  law,  so  that  an  order,  regular  on  its  face,  may  be 
set  aside  if  it  appears  that  (4)  the  rate  is  so  low  as  to  be  confiscatory  and  in 
violation  of  the  constitutional  prohibition  against  taking  property  without  due 
process  of  law;  or  (5)  if  the  commission  acted  so  arbitrarily  and  unjustly  as  to 
fix  rates  contrary  to  evidence,  or  without  evidence  to  support  it;  or  (6)  if  the 
authority  therein  involved  has  been  exercised  in  such  an  unreasonable  manner 
as  to  cause  it  to  be  within  the  elementary  rule  that  the  substance  and  not  the 
shadow,  determines  the  validity  of  the  exercise  of  the  power."  ^s     "Beyond  con- 

86.  Branch  line  to  review  order  against  would  not  necessarily  afford  a  ground  for 
main  line. — Louisiana,  etc.,  R.  Co.  v.  reversal.  Here  the  record  affirmatively 
United   States,   209   Fed.   244.  shows    that    neither    the    commission    nor 

87.  Presumptions  on  appeal. — Louisville,  the  circuit  court  based  any  part  of  the 
etc.,  Railroad  v.  Interstate  Commerce  judgment  on  the  objectionable  evidence. 
Comm.,  195  Fed.  541.  Southern  R.   Co.  v.  St.   Louis,   etc.,   Grain 

88.  Interstate     Commerce     Comm.     v.       Co.,   153  Fed.  728,  82  C.  C.  A.  614. 
Union  Pac.   R.   Co.,   222  U.   S.   541,   56   L.  92.   Scope   of   review.— Interstate    Com- 
Ed.  308,  32  S.  Ct.  108.                                              merce  Comm.  v.  Chicago,  etc.,  R.  Co.,  318 

89.  Reasonableness  of  other  rates.— Le-  U.  S.  88,  54  L.  Ed.  946,  30  S.  Ct.  651; 
high  Valley  R.  Co.  v.  United  States,  204  Interstate  Commerce  Comm.  v.  Illinois, 
Fed.    986.  etc.,  R.   Co.,  215  U.  S.  452,  54   L.   Ed.  280, 

90.  Harmless    error. — Streeter    v.    Sani-  30  S.  Ct.  155. 

tary  Dist.,  66  C.  C.  A.  190,  133  Fed.  124.  93.     Interstate     Commerce     Comm.     v. 

91.  If  it  be  conceded  that  this  evidence  Union  Pac.  R.  Co.,  222  U.  S.  541,  56  L. 
was    not    within    the    issues,    the     ruling       Ed.    308,    32    S.    Ct.    108,    citing   Interstate 
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troversy,  in  determining  whether  an  order  of  the  commission  shall  be  suspended 
or  set  aside,  we  must  consider  (a)  all  relevant  questions  of  constitutional  power 
or  right;  (b)  all  pertinent  questions  as  to  whether  the  administrative  order  is 
within  the  scope  of  the  delegated  authority  under  which  it  purports  to  have  been 
made;  and  (c)  a  proposition  which  we  state  independently,  although  in  its  es- 
sence it  may  be  contained  in  the  previous  one,  viz,  whether,  even  though  the  order 
be  in  form  within  the  delegated  power,  nevertheless  it  must  be  treated  as  not 
embraced  therein,  because  the  exertion  of  authority  which  is  questioned  has  been 
manifested  in  such  an  unreasonable  manner  as  to  cause  it,  in  truth,  to  be  within 
the  elementary  rule  that  the  substances,  and  not  the  shadow,  determines  the 
validity  of  the  exercise  of  the  power."  ^* 

Questions  of  Jurisdiction  and  Authority. — The  interstate  commerce  com- 
mission is  purely  an  administrative  body.  It  is  true  it  may  exercise  and  must 
exercise  quasi  judicial  duties,  but  its  functions  are  defined,  and,  in  the  main,, 
explicitly  directed,  by  the  acts  creating  it  and  it  is  not  the  final  judge  of  its  own 
jurisdiction.  On  the  other  hand,  if  it  refused  to  take  jurisdiction  under  a  mis- 
taken view  of  the  law  in  a  proper  case,  a  mandamus  will  lie  to  compel  it  to  take 
jurisdiction.®^ 

Questions  of  Law  and  Fact. — In  determining  mixed  questions  of  law  and 
fact,  the  court  confines  itself  to  the  ultimate  question  as  to  whether  the  commis- 
sion acted  within  its  power.  It  will  not  consider  the  expediency  or  wisdom  of 
the  order,  or  whether,  on  like  testimony,  it  would  have  made  a  similar  ruling. 
The  findings  of  the  commission  are  made  by  law  prima  facie  true,  and  the  federal 
supreme  court  has  ascribed  to  them  the  strength  due  to  the  judgments  of  a 
tribunal  appointed  by  law  and  informed  by  experience.  Its  conclusion,  of  course,, 
is  subject  to  review,  but,  when  supported  by  evidence,  is  accepted  as  final,  not 
that  its  decision,  involving,  as  it  does,  so  many  and  such  vast  public  interest,  can 
be  supported  by  a  mere  scintilla  of  proof,  but  the  courts  will  not  examine  the 
facts  further  than  to  determine  whether  there  was  substantial  evidence  to  sustain 
the  order.88  An  independent  investigation  of  the  facts  can  not  be  entered  upon 
by  the  supreme  court  of  the  United  States  on  appeal  from  a  decree  refusing  to 
demand  compliance  with  an  order  of  the  interstate  commerce  commission,  in 
order  to  evolve  new  and  substantive  findings  of  fact  upon  which  the  order  of  the 
commission  may  be  sustained,  even  if  the  record  is  in  such  condition  as  to  permit 
such  a  course.®'^ 

Commerce  Comm   z;    Illinois,  etc.,  R.  Co.,  therefore  not  within  the  scope  of  the  com- 

315  U.  S.  452,  54  L.  Ed   380,  30  S.  Ct.  155;  mission's    powers.      Interstate    Commerce 

Southern  Pac    Co    z;    Interstate  Comrnerce  Comm.   v.   Humboldt   Steamship   Co.,   334 

Comm.,  219  U.  S.  433    55  L.  Ed.  388,  31  S.  u.   S.   474,   56   E.   Ed.  849,   33   S.   Ct.   556. 
Ct.   288;    Interstate    Commerce    Comm.   v.  _„    ,.,.      ,  ^.  ^  ,  .    . 

Northern   Pac.   R.   Co.,  316  U.   S.   538,  54  ,  f  •  Mixed  questions  of  law  and  fact.— 

L.  Ed.  608,  30  S.  Ct.  417;  Interstate  Com-  ^"*^"t^*S,     "^^i^^r^cf  .9,°"1?-t  %  Union 

merce  Comm.  v.  Alabam^  Mid.  R.  Co.,  168  ^J'%  ^r,^?n/^l^-  ^Vir*^'-  ^^n^'  H'  ^^^' 

U.  S.  144,  43  L.  Ed.  414,  18  S.  Ct.  45.  ^^  ^    Ct    108    citmg  Illinois  Cent.  R    Co. 

94.  Justice  White,  delivering  opinion  in  Li  .f  ?  P^  '^?o?^o^%^°r?;'"lnn^°*'  "•  ^• 
Interstate    Commerce    Comm     ^Illinois,       ^^j^  ^^  L.  Ed.  1128,  37  S.  Ct.  700. 

etc.,  R.  Co.,  215  U.  S.  453,  54  L.  Ed.  380,  The   commerce   court  is   not  authorized 

30  S.  Ct.  155.     See,  also.  Postal  Telegraph-  to   review   the   determination   of   disputed 

Cable  Co.  v.  Adams,  155  U.  S.  688,  39  E.  questions   of  fact  by  the   interstate  com- 

Ed.  311,  15  S.  Ct.  368,  360.  merce  commission,  made  after  a  full  and 

95.  Questions  of  jurisdiction  and  au-  fair  hearing,  on  proper  notice,  unless  the 
thority. — Mandamus  lies  to  compel  the  in-  commission,  exercised  its  power  in  an  ar- 
terstate  commerce  commission  to  take  ju-  bitrary  and  unreasonable  manner,  or  in 
risdiction  of  a  petition  alleging  violations  violation  of  petitioner's  constitutional 
of  the  Interstate  Commerce  Act  by  a  rail-  rights.  Florida,  etc.,  R.  Co.  v.  United 
way  company  operating  in  Alaska,  where  States,   300   Fed.    797. 

the   commission   refused   to   entertain   the  97.    Decree   43    C.    C.   A;    209    103    Fed. 

petition,  upon  the  ground  that  Alaska  was  249,     affirmed     in     Interstate     Commerce 

not  a  territory  of  the  United  States,  and  Comm.  v.  Chicago,  etc.,  R.  Co.,  32  S.  Ct.. 

that  the  subject  matter  of  the  petition  was  824,  186  U.  S.  330,  46  L,.  Ed.  1182. 
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Matters  of  Record. — On  review  of  an  order  made  after  a  full  hearing  on  the 
ground  that  it  is  not  sustained  by  any  substantial  evidence  and  that  the  commis- 
sion acted  arbitrarily,  such  issues  must  be  determined  exclusively  by  the  record 
made  before  the  commission,  and  new  evidence  is  not  admissible.®* 

Matters  Not  Raised  before  Gommission. — The  contention  that  an  arrange- 
ment between  a  terminal  company  and  interstate  carriers  violates  the  commodity 
clause  of  the  Act  of  June  29,  1906,  will  not  be  considered  on  appeal  from  the 
commerce  court  to  review  an  order  enjoining  an  order  of  the  interstate  com- 
merce commission,  where  such  contention  is  not  shown  to  have  been  raised  be- 
fore the  commission. 9'®  The  contention  that  an  arrangement  between  a  terminal 
company  and  certain  interstate  railway  carriers  violates  the  commodity  clause  of 
the  Act  of  June  29,  1906,  will  not  be  considered  on  appeal  to  the  federal  supreme 
court  from  the  commerce  court,  to  review  an  order  enjoining  the  enforcement  of 
an  order  of  the  interstate  commerce  commission,  where  there  is  nothing  in  the 
record  showing  that  such  a  contention  was  pressed  upon  the  commission  or  con- 
sidered by  that  body,  or  that  the  order  rendered  was  in  any  event  based  upon  the 
commodity  clause,  especially  where  the  assumption  that  the  order  was  based 
upon  that  clause  would  necessitate  the  conclusion  that  the  commission  by  its 
order  gave  sanction  to  and  permitted  the  continuance  of  the  wrong  which  its 
powers  were  exercised  to  suppress. ^ 

Matters  of  Discretion.- — The  courts  can  not,  under  the  guise  of  exerting 
judicial  power,  usurp  merely  administrative  functions  by  setting  aside  an  order 
of  the  interstate  commerce  commission  within  the  scope  of  the  power  delegated 
to  such  commission,  upon  the  ground  that  such  power  was  unwisely  or  inexpedi- 
ently exercised. 2  Arguments  which  point  out  and  assail  the  imperfection  which 
may  appear  in  the  result,  assail,  it  is  said,  the  wisdom  of  congress  in  conferring 
upon  the  commission  the  power  which  has  been  lodged  in  that  body  to  consider, 
complaints  as  to  violations  of  the  statute,  and  to  correct  them  if  found  to  exist, 
or  attack  as  crude  or  inexpedient  the  action  of  the  commission  in  the  performance 
of  the  administrative  functions  vested  in  it,  and  upon  such  assumption  invoke 
the  exercise  of  unwarranted  judicial  power  to  correct  the  assumed  evils. ^  Al- 
though the  order  made  by  the  commission  may  have  been  couched  in  a  form 
which  would  cause  it,  superficially  considered,  to  appear  to  be  but  the  exercise 
of  an  authority  to  correct  an  unreasonable  rate,  yet  if  it  plainly  results  from 
the  record  that  the  order  of  the  commission  was  not  the  exercise  of  such  an  au- 
thority, but  was  based  upon  the  assumption  by  that  body  of  the  possession  of  a 
power  not  conferred  by  law,  the  mere  form  given  by^  the  commission  to  its  action 
does  not  relieve  the  courts  from  the  duty  of  reviewing  and  correcting  an  abuse 
of  power.*  Where  the  order  entered  by  the  commission  shows  on  its  face  that 
that  body  assumed  that  it  had  power  not  merely  to  prevent  the  charging  of  un- 
just and  unreasonable  rates,  but  also  to  regulate  and  control  the  general  policy 
of  the  owners  of  railroads  as  to  fixing  rates,  and  consequently  that  there  was 
authority  to  substitute  for  a  just  and  reasonable  rate  one  which,  in  and  of  itself, 
in  a  legal  sense,  might  be  unjust  and  unreasonable,  if  the  commission  was  satis- 
fied that  it  was  a  wise  policy  to  do  so,  because  a  railroad  had  so  conducted  itself 

98.  Matters  of  record. — Louisiana,  etc.,  30  S.  Ct.  163;  Baltimore,  etc.,  R.  Co.  v. 
R.   Co.  V.  United  States,  209  Fed.  244.  Pitcairn    Coal    Co.,    215    U.    S.   481,   54   L. 

99.  Matters  not  raised  before  conunis-       Ed.  292,  30  S.  Ct.  164. 

sion. — United  States  v.  Baltimore,  etc.,  R.  3.  Interstate   Commerce  Comm.  v.   Chi- 

Co.,  231  U.  S.  274,  34  S.  Ct.  75.  cago,  etc.,  R.  Co.,  218  U.  S.  88,  54  L.  Ed. 

1.  United  States  v.  Baltimore,  etc.,  R.  946,  30  S.  Ct.  651;  Interstate  Commerce 
Co.,  231  U.  S.  274,  34  S.   Ct.  75.  Comm.  v.   Illinois,  etc.,  R.   Co.,  215  U.  S. 

2.  Matters  of  discretion.— Interstate  452,  54  L.  Ed.  280,  30  S.  Ct.  155;  Balti- 
Commerce  Comm.  v.  Illinois,  etc.,  R.  Co.,  more,  etc.,  R.  Co.  v.  Pitcairn  Coal  Co., 
215  U.  S.  452,  54  L.  Ed.  280,  30  S.  Ct.  215  U.  S.  481,  54  L.  Ed.  292,  30  S.  Ct.  164. 
155;  decree,  Chicago,  etc.,  R.  Co.  v.  In-  4.  Southern  Pac.  Co.  v.  Interstate  Com- 
terstate  Commerce  Comm.,  173  Fed.  930,  merce  Comm.,  219  U.  S.  433,  55  L.  Ed. 
reversed  in  215  U.  S.  479,  54  L.   Ed.  291,  383,  31  S.  Ct.  288. 
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as  to  be  estopped  in  the  future  from  being  entitled  to  receive  a  just  and  reason- 
able compensation  for  the  service  rendered,  it  shows  that  the  commission  has 
been  guilty  of  an  abuse  of  power  which  the  courts  have  jurisdiction  to  review 
and  correct. s 

Finding  of  Discrimination. — Findings  of  fact  made  by  the  interstate  com- 
merce commission  in  a  proceeding  for  redress  for  unlawful  discrimination  in  rail- 
way rates  are  not  open  to  review  in  the  courts.* 

Finding  of  Establishment  of  Through  Route. — The  courts  may  review  the 
determination  of  the  interstate  commerce  commission  upon  the  question  whether 
a  reasonable  or  satisfactory  through  route  exists  within  the  meaning  of  the  Act 
of  June  29,  1906,  conditioning  the  authority  of  the  commission  to  establish 
through  routes  and  joint  rates  upon  the  nonexistence  of  such  route.'' 

Finding  That  Railroad  Is  Industrial  Track. — A  finding  of  fact  that  a  tap 
railroad,  as  to  a  proprietary  company,  is  a  mere  plant  facility,  is  reviewable  only 
on  an  allegation  that  it  is  not  supported  by  any  substantial  evidence  or  that  it  is 
arbitrary.® 

§  4187.  Modification  of  Decree  of  Court. — Where  an  error  was  made  in 
rates  at  a  certain  point  by  basing  same  on  an  error  of  fact,  which  was  corrected 
by  the  companies  on  its  being  brought  to  their  notice  by  the  commission  and  at 
the  hearing  before  the  court,  and  a  modified  tariff  was  put  into  operation  by  the 
railroad  companies  at  once,  immediately  after  the  argument  of  the  case  in  the 
circuit  court  of  appeals,  and  continued  in  force  from  that  time,  the  decree  below 
having  been  entered  more  than  one  year  after  the  submission  of  the  cause,  and 
the  relief  sought  by  the  complaint  and  that  accorded  by  the  commission  was  in- 
consistent with  the  theory  that  the  rates  should  be  based  on  either  of  these  states 
of  fact,  as  the  altered  tariff  had  been  in  force  more  than  one  year  prior  to  the 
entry  of  the  decree  below,  the  court  doubtless  considered  it  unnecessary  to 
provide  for  its  continuance.  The,  record  does  not  disclose,  nor  was  it  suggested, 
that  any  application  was  made  to  the  circuit  court  of  appeals  to  modify  its  decree 
so  as  to  direct  the  continuance  of  such  new  tariff,  both  parties  evidently  acting 
on  the  reasonable  assumption  that  it  was  an  accomplished  fact.  Under  these  cir- 
cumstances, a  formal  modification  of  the  decree  of  the  circuit  court  of  appeals  is 
not  required.^ 

5.  Southern  Pac.  Co.  v.  Interstate  Com-  Co.,  330  U.  S.  335,  55  L.  Ed.  448,  31  S. 
merce  Comm.,  319  U.  S.  433,  55  L.  Ed.  Ct.  393,  reversing  decree  166  Fed.  499,  cit- 
283,  31  S.  Ct.  388.  ,  ing  Baltimore,  etc.,  R.  Co.  v.  Pitcairn  Coal 

Thus    where   a    railroad    company   fixed  Co.,   315   U.   S.   481,   54   L,.    Ed.   293,   30   S. 

a    rate    of    $3.10    per    ton    upon    lumber  Ct.    164;    Interstate    Commerce    Comm.   v. 

shipped   from  a  certain   locality  and  con-  Chicago,  etc.,   R.   Co.,  318  U.   S.  88,  54  L. 

tinned   it   in   force   for   several   years    and  Ed.    946,   30   S.    Ct.    651;    Interstate    Com- 

tintil  the  industry  had  grown  and  reached  merce  Comm.  v.  Illinois,   etc.,  R.  Co.,  315 

considerable   proportions   in   that   locality,  U.   S.   453,   54   L.    Ed.   380,   30   S.    Ct.   155; 

the  commission  had  no  power  to  abolish  Interstate     Commerce     Comm.    v.    Union 

a   new   rate   of  $5.00   per   ton   where   such  Pac.  R.  Co.,  333  U.  S.  541,  56  L.  Ed.  308, 

rate  was  not  shown  to  be  unreasonable  of  33   S.   Ct.    108. 

itself,   but   merely   upon   the   ground   that  7.  Establishment  of  through  route. — In- 

the  prosperity  of  the  lumber  business  in  terstate    Commerce    Comm.    v.    Northern 

that  locality  would  be  seriously  impaired  Pac.  R.  Co.,  316  U.  S.  538,  54  L.  Ed.  608, 

by  .the  enforcement  of  the  new  rate,  and  30  S.  Ct.  417. 

that  the  railroad  company,  having  estab-  8.    Finding    that    railroad    is    industrial 

lished    a    rate    under    which    the    industry  track. — Arbitrary  action  in  such  case  can 

had    grown   up,   was    now   estopped   from  be  predicated  only  on  a  disregard  by  the 

fixing   a   rate  which,   while   not  unreason-  commission  of  the  very  criteria  which  it 

able   for  the  service  rendered,  would  im-  adopts  to  determine  the  ultimate  question 

pair  the  prosperity  of  the  business  which  of   fact    or   on    the    adoption    in    different 

had  grown  up  under  the  old  rate.     South-  cases   of   distinctions   without   real   difTer- 

ern    Pac.    Co.    v.     Interstate     Commerce  ences.     Louisiana,   etc.,   R    Co    z;    United 

Comm.,  219  U.  S.  433,  55  L.  Ed.  383,  31  S.  States,    309   Fed.   244. 
Ct.  288.  9.    Modification.— Interstate    Commerce 

6.  Finding  of  discrimination. — Interstate  Comm.  v.  Louisville,  etc.,  R.  Co.,  190  U. 
Commerce    Comm.    v.    Delaware,    etc.,    R.  S.  373,  47  L.  Ed.  1047,  23  S.  Ct.  687. 
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§  4188.  Remand  to  Commission. — Where,  so  far  as  the  reasonableness 
per  se  of  the  rates  was  concerned,  in  the  consideration  of  this  question  the  com- 
mission had  been  in  effect  controlled  by  its  finding,  held  to  have  been  erroneous, 
that  there  had  been  violations  of  the  third  and  fourth  sections  of  the  act,  the 
controversy,  in  so  far  as  the  intrinsic  reasonableness  of  the  rates  was  concerned, 
should  not  be  foreclosed,  but  should  be  left  for  further  consideration  and  decision 
upon  the  evidence  already  introduced  and  such  additional  evidence  as  might  be 
taken  on  a  further  hearing  before  the  commission  if  such  new  hearing  was  de- 
sired. After  deciding  that  the  orders  of  the  commission  were  not  entitled  to 
be  enforced,  because  of  errors  of  law  committed  by  that  body,  this  court  de- 
clined to  consider  the  question  of  the  reasonableness  per  se  of  the  rates  as  an  orig- 
inal question;  in  other  words,  the  correction  of  the  established  schedule  without 
previous  consideration  of  the  subject  by  the  commission.  It  was  pointed  out  that 
by  the  effect  of  the  act  to  regulate  commerce  it  was  peculiarly  within  the  province 
of  the  commission  to  primarily  consider  and  "pass  upon  a  controversy  con- 
cerning the  unreasonableness  per  se  of  the  rates  fixed  in  an  established  schedule. 
It  was,  therefore,  declared  to  be  the  duty  of  the  courts,  where  the  commission 
had  not  considered  such  a  disputed  question,  to  remand  the  case  to  the  commission 
to  enable  it  to  perform  that  duty,  a  conclusion  wholly  incompatible  with  the  con- 
ception that  courts,  in  independent  proceedings,  were  empowered  by  the  act  to 
regulate  commerce,  equally  with  the  commission,  primarily  to  determine  the  rea- 
sonableness of  rates  in  force  through  an  established  schedule. i"  "We  do  not,  of 
course,  mean  to  imply  that  the  commission  may  not  directly  institute  proceedings 
in  a  circuit  court  of  the  United  States  charging  a  common  carrier  with  disregard 
of  provisions  of  the  act,  and  that  thus  it  may  become  the  duty  of  the  court  to 
try  the  case  in  the  first  instance.  Nor  can  it  be  denied  that,  even  when  a  petition 
is  filed  by  the  commission  for  the  purpose  of  enforcing  an  order  of  its  own,  the 
court  is  authorized  to  'hear  and  determine  the  matter  as  a  court  of  equity,' 

10.  Texas,  etc.,  R.  Co.  v.  Abilene  Cotton  holding  clearly  implies  that  there  was 
Oil  Co.,  304  U.  S.  426,  51  L.  Ed.  553,  27  power  in  the  courts  below  to  consider  and 
S.  Ct.  350,  9  Am.  &  Eng.  Ann.  Cas.  1075.  apply  the  evidence  and  in  this  court  to 
The  cases  of  Cincinnati,  etc.,  R.  Co.  v.  In-  review  their  decisions.  Interstate  Com- 
terstate  Commerce  Comm.,  162  U.  S.  184,  merce  Comm.  v.  Alabama  Mid.  R.  Co.,  16S 
40  h.  Ed.  935,  16  S.  Ct.  700;  Louisville,  U.  S.  144,  42  L.  Ed.  414,  18  S.  Ct.  45. 
etc.,  R.  Co.  V.  Behlmer,  175  U.  S.  648,  44  So  in  the  case  of  Texas,  etc.,  R.  Co.  v. 
L.  Ed.  309,  20  S.  Ct.  209,  and  Interstate  Interstate  Commerce  Comm.,  162  U.  S. 
Commerce  Comm.  v.  Louisville,  etc.,  R.  197,  40  L.  Ed.  940,  16  S.  Ct.  666,  the  de- 
Co.,  190  U.  S.  273,  47  L.  Ed.  1047,  23  S.  ci^ion  of  the  circuit  court  of  appeals, 
Ct.  687,  involved  the  enforcement  against  which  affirmed  the  validity  of  the  order 
carriers  of  orders  of  the  commission.  of  the  commission,  upon  the  ground  that. 

In  the  case  of  Cincinnati,  etc.,  R.  Co.  v.  even  if  ocean  competition  should  be  re- 
Interstate  Commerce  Comm.,  162  U.  S.  garded  as  creating  a  dissimilar  condition, 
184,  40  L.  Ed.  935,  16  S.  Ct.  700,  the  find-  yet  that,  in  the  case  under  consideration, 
ings  of  the  commission  were  overruled  by  the  disparity  in  rates  was  too  great  to  be 
the  circuit  court,  after  additional  evidence  justified  by  that  condition,  was  reversed 
taken  in  the  court,  and  the  decision  of  the  by  this  court,  not  because  the  circuit  court 
circuit  court  was  reviewed  in  the  light  of  had  no  jurisdiction  to  consider  the  evi- 
the  evidence  and  reversed  by  the  circuit  dence  and  thereupon  to  affirm  the  validity 
court  of  appeals,  and  this  court,  in  refer-  of  the  order  of  the  commission,  but  be- 
ence  to  the  argument  that  the  commission  cause  that  issue  was  not  actually  before 
had  not  given  due  weight  to  the  facts  that  the  court,  and  that  no  testimony  had  been 
tended  to  show  that  the  circumstances  adduced  by  either  party  on  such  an  issue; 
and  conditions  were  so  dissimilar  as  to  and  it  was  said  that  the  language  of  the 
justify  the  rates  charged,  held  that  as  the  act  authorizing  the  court  to  hear  and  de- 
question  was  one  of  fact,  peculiarly  within  termine  the  matter  as  a  case  of  equity, 
the  province  of  the  commission,  and  as  its  "necessarily  implies  that  the  court  is  not 
conclusions  had  been  accepted  and  ap-  concluded  by  the  findings  of  conclusions 
proved  by  the  circuit  court  of  appeals,  and  of  the  commission."  Interstate  Commerce 
as  this  court  found  nothing  in  the  record  Comm.  v.  Alabama  Mid.  R.  Co.,  168  U. 
that  made  it  our  duty  to  draw  a  different  S.  144,  42  L.  Ed.  414,  18  S.  Ct.  45.  See, 
conclusion,  the  decree  of  the  circuit  court  also,  Louisville,  etc.,  R.  Co.  v.  Behlmer, 
of    appeals    should    be    affirmed.      Such    a  175  U.  S.  648,  44  L.  Ed.  309,  20  S.  Ct.  209. 
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which  necessarily  implies  that  the  court  is  not  concluded  by  the  findings  or  con- 
clusions of  the  commission;  yet  as  the  act  provides  that,  on  such  hearing,  the 
findings  of  fact  in  the  report  of  said  commission  shall  be  prima  facie  evi- 
dence of  the  matters  therein  stated,  we  think  it  plain  that  if,  in  such  a  case,  the 
commission  has  'failed  in  its  proceedings  to  give  notice  to  the  alleged  offender, 
or  has  unduly  restricted  its  inquiries  upon  a  mistaken  view  of  the  law,  the  court 
ought  not  to  accept  the  findings  of  the  commission  as  a  legal  basis  for  its  own 
action,  but  should  either  inquire  into  the  facts  on  its  own  account,  or  send  the 
case  back  to  the  commission  to  be  lawfully  proceeded  in."  ^^  Where  the  inter- 
state commerce  commission  refuses  to  weigh  the  evidence  in  regard  to  competi- 
tion, merely  because  the  competition  is  wholly  between  carriers  who  are  sub- 
ject to  the  act,  the  proper  practice  in  this  court  is  to  dismiss  the  petition  filed  to 
•enforce  the  order  of  the  commission,  and  remand  the  case  to  the  commission, 
without  prejudice  to  the  right  of  any  party  in  interest  to  apply  to  the  commission 
to  proceed,  on  the  evidence  already  introduced  before  it,  or  on  such  evidence  as 
it  may  allow  to  be  introduced,  to  hear  and  determine  the  matter  in  controversy 
in  conformity  to  law.^- 

Where  Commission  Misconceived  Its  Powers. — If  the  circuit  court  of 
appeals  was  of  opinion  that  the  commission  in  making  its  order  had  misconceived 
the  extent  of  its  powers,  and  if  the  circuit  court  had  erred  in  affirming  the  validity 
of  an  order  made  under  such  misconception,  the  duty  of  the  circuit  court  of 
appeals  was  to  reverse  the  decree,  set  aside  the  order,  and  reijiand  the  cause 
to  the  commission,  in  order  that  it  might,  if  it  saw  fit,  proceed  therein  according 
to  law.  The  defendant  was  entitled  to  have  its  defense  considered,  in  the  first 
instance,  at  least,  by  the  commission  upon  a  full  consideration  of  all  the  circum- 
stances and  conditions  upon  which  a  legitimate  order  could  be  founded.  The 
questions  whether  certain  charges  were  reasonable  or  otherwise,  whether  certain 
discriminations  were  due  or  undue,  Were  questions  of  fact,  to  be  passed  upon  by 
the  commission  in  the  light  of  all  facts  duly  alleged  and  supported  by  competent 
evidence,  and  it  did  not  comport  with  the  true  scheme  of  the  statute  that  the  cir- 
cuit court  of  appeals  should  undertake,  of  its  own  motion,  to  find  and  pass 
upon  such  questions  of  fact,  in  a  case  in  the  position  in  which  the  present  one 
was.i^ 

Where  Commission  Erroneously  Declined  to  Find  Facts. — Where  the 
commission  by  reason  of  its  erroneous  construction  of  the  statute  has  in  a 
case  to  it  presented  decUned  to  adequately  find  the  facts,  it  is  the  duty  of  the 
courts,  on  application  being  made  to  them  to  enforce  the  erroneous  order  of  the 
commission,  not  to  proceed  to  an  original  investigation  of  the  facts  which  should 
have  been  passed  upon  by  the  commission,  but  to  correct  the  error  of  law  com- 
mitted by  that  body,  and  after  doing  so  to  remand  the  case  to  the  commission  so 
as  to  afford  it  the  opportunity  of  examining  the  evidence  and  finding  the  facts  as 
required  by  law.^* 

§  4189.  Supersedeas  Pending  Appeal.— The  provision  of  the  act,  under 
which  resort  to  the  circuit  court  can  be  had  for  the  enforcement  of  lawful  orders 
or  requirements  of  the  interstate  commerce  commission,  provides  that,  when  the 
subject  in  dispute  shall  be  of  the  value  of  two  thousand  dollars  or  more,  either 

11.  Texas,    etc.,    R.    Co.    v.    Interstate       309,   30  S.    Ct.  209. 

Commerce    Comm.,   163   U.   S.   197,   40  L.  14.  Where  commission  erroneously  de- 

Ed.  940,  16  S.  Ct.  666.  clined  to  find  facts. — Interstate  Commerce 

12.  Interstate  Commerce  Comm.  v.  Comm.  v.  Clyde  Steamship  Co  181  U  S 
Southern  R.   Co.,   105  Fed.   703.  39,   45    L.    Ed.   729,    31   S.    Ct. '512;    East 

13.  Where  commission  misconceived  its  Tennessee,  etc.,  R.  Co.  v.  Interstate  Corn- 
powers.— Texas,  etc.,  R.  Co.  V.  Interstate  merce  Comm.,  181  U.  S.  1,  45  L  Ed  719 
Commerce  Comm.,  163  U.  S.  197,.  40  E.  31  S.  Ct.  516;  Louisville  etc  R  Co  v 
Ed.  940,  16  S.  Ct.  666;  Louisville,  etc.,  R.  Behlmer,  175  U.  S  648  44  L  'Ed  SOq'  20 
Co.  V.  Behlmer,  175  U.   S.  648,  44  L.   Ed.  S.   Ct.   309.  '  ■•.■'" 
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party  to  such  proceeding  before  said  court  may  appeal  to  the  supreme  court  of 
the  United  States,  under  the  same  regulations  now  provided  by  law  in  respect 
of  security  for  such  appeals ;  but  such  appeals  shall  not  operate  to  stay  or  su- 
persede the  order  of  the  court,  or  the  execution  of  any  writ  or  process  thereon. 
Such  provision  of  the  act  to  regulate  commerce  relates  only  to  the  effect  of  an 
appeal,  and  it  does  not  deprive  the  circuit  courts  of  their  right  of  control  over 
their  own  decrees  during  the  term  at  which  they  are  rendered,  and  before  an 
appeal  is  prayed. ^^  The  provision  of  §  16  of  the  Interstate  Commerce  Act 
providing  that,  in  proceedings  thereunder  to  enforce  an  order  of  the  commission, 
an  appeal  shall  not  operate  to  stay  or  supersede  the  order  of  the  court  appealed 
from,  is  merely  declaratory  of  the  general  rule  in  equity,  and  does  not  affect 
the  power  of  the  court,  under  equity  rule  93,  to  grant  a  stay  pending  appeal,  in 
its  discretion.!*  The  enforcement  of  an  order  of  the  interstate  commerce  com- 
mission will  be  suspended  pending  an  appeal  from  the  commerce  court  sustain- 
ing the  order  when  it  is  proper  from  the  facts  of  the  case  to  maintain  the  status 
quo.i'^  On  an  appeal  to  the  circuit  court  of  appeals  from  a  decree  in  proceed- 
ings to  enforce  an  order  of  the  interstate  commerce  commission,  the  decree  of 
the  circuit  court  is  not  superseded ;  but,  if  an  appeal  be  taken  to  the  supreme 
court  from  the  decree  of  the  circuit  court  of  appeals,  the  latter  decree  is  super- 
seded, so  that  the  decree  of  the  circuit  court  remains  in  force  in  any  event.^* 
A  circuit  court  will  not  supersede  a  decree  enjoining  railroad  companies  from 
violating  an  order  of  the  interstate  commerce  commission  affecting  rates,  entered 
in  a  suit  brought  by  the  commission  pursuant  to  §  16  of  the  Interstate  Commerce 
Act  pending  an  appeal  from  such  decree,  where  it  does  not  appear  that  the 
damage  to  defendants  from  the  enforcement  of  the  decree  will  be  greater  than 
that  which  would  result  to  shippers  from  its  suspension. ^^^  The  federal  supreme 
court  will  not  disturb,  on  appeal,  the  granting  by  the  commerce  court  of  an  in- 
junction pendente  lite,  until  final  determination  of  the  suit,  suspending  an  order 
of  the  interstate  commerce  commission  requiring  carriers  to  desist  froin  alleged 
discriminatory  allowances,  unless  an  abuse  of  discretion  appears.^" 

§  4190.  Effect  of  Repeal  of  Statute  on  Pending  Proceedings.— The 

new  remedies  to  compel  compliance  with  the  act  to  regulate  commerce,  given  by 
the  Act  of  Feb.  19,  1903,  are  so  far  made  applicable  to  prior  pending  proceed- 
ings to  enforce  the  former  act  by  the  provision  that  pending  causes  shall  not 
be  affected  by  the  repeal  of  conflicting  laws  provided  for  therein,  but  shall  be 
prosecuted  to  a  conclusion  in  the  manner  theretofore  provided,  "and  as  modified 
by  the  provisions  of  this  act"  that  a  decree  granting  the  relief  prayed  for  in  a 
suit  brought  on  behalf  of  the  United  States  by  its  law  officers  to  enjoin  dis- 
crimination between  localities,  which  suit  was  unauthorized,  because  brought 
before  the  passage  of  the  later  act,  must  be  reversed,  and  the  cause  remanded 
for  further  proceedings  consistent  with  the  act  to  regulate  commerce  as  orig- 
inally enacted  and  subsequently  amended. ^^ 

§§  4191-4211.  Proceedings  in  Federal  Courts— §  4191.  In  Gen- 
eral.— It  is  the  manifest  purpose  of  the  statutes  regulating  interstate  commerce 
to  strike  through  all  pretense  and  all  ingenious  devices  to  the  substance  of  the 

15.  Supersedeas  pending  appeal. — Inter-  19.  Interstate  Commerce  Comm.  v. 
state     Commerce     Comm.     v.     Louisville,       Southern  Pac.  Co.,  137  Fed.  606. 

etc.,   R.    Co.,   101   Fed.   146.  20.  United   States  v.   Baltimore,   etc.,  R. 

16.  Interstate  Commerce  Comm.  v.  Co.,  225  U.  S.  306,  56  L.  Ed.  1100,  32  S. 
Southern  Pac.  Co.,  137  Fed.  606.  Ct.  817. 

17.  Omaha,  etc.,  St.  R.  Co.  v.  Interstate  21.  Effect  of  repeal  of  statute  on  pend- 
Commerce  Comm.,  332  U.  S.  582,  56  L.  ing  proceedings. — Missouri  Pac.  R.  Co.  v. 
Ed.  324,  33  S.   Ct.  833.  United    States,    189    U.    S.    274,    47    L.    Ed. 

18.  Louisville,   etc.,   R.    Co.   v.   Behlmer,  811,   23   S.   Ct.   507. 
169  U.  S.  644,  42  L.  Ed.  889,  18  S.  Ct.  502. 
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* 
transaction,  and  it  is  the  duty  of  the  courts  to  recognize  and  carry  into  effect  such 
purpose  in  suits  for  their  enforcement.^^ 

§  4192.  Statutory  Provision. — Section  22  of  the  act  to  regulate  commerce, 
provides  that  nothing  in  the  act  contained  shall  in  any  way  abridge  or  alter  the 
remedies  now  existing  at  common'  law  or  by  statute,  but  the  provisions  of  this 
act  are  in  addition  to  such  remedies,  can  not  in  reason  be  construed  as  continuing 
in  shippers  a  common-law  right,  the  continued  existence  of  which  would  be  ab- 
solutely inconsistent  with  the  provisions  of  the  act.  In  other  words,  the  act  can 
not  be  held  to  destroy  itself.  The  clause  is  concerned  alone  with  rights  recognized 
in  or  duties  imposed  by  the  act,  and  the  manifest  purpose  of  the  provision  in  ques- 
tion was  to  make  plain  the  intention  that  any  specific  remedy  given  by  the  act 
should  be  regarded  as  cumulative,  when  other  appropriate  common-law  or  statu- 
tory remedies  existed  for  the  redress  of  the  particular  grievance  or  wrong  dealt 
with  m  the  act.^^  The  special  remedies  provided  by  the  Interstate  Commerce  Act 
are  cumulative,  and  not  exclusive  of  the  general  remedies  given  by  the  federal 
judiciary  act  conferring  jurisdiction  of  all  suits  and  controversies  arising  under 
an  act  of  congress,  regardless  of  any  diversity  of  citizenship  between  the  parties. 2* 
The  Hepburn  amendment  of  June  29,  1906,  to  the  Interstate  Commerce  Act  ma- 
terially restricted  the  jurisdiction  of  the  courts,  and  the  primary  jurisdiction  of 
the  interstate  commerce  commission,  particularly  under  §  10  of  Act  March  2, 
1889,  has  been  considerably  extended. ^^ 

§§    4193-4200.   Jurisdiction   and   Venue— §    4193.      In    General.— A 

suit  to  enforce  compliance  with  the  provisions  of  the  Interstate  Commerce  Act, 
and  to  prevent  a  threatened  breach  thereof,  brought  by  a  person  or  corporation 
concerned,  is  a  case  arising  under  the  constitution  and  laws  of  the  United  States, 
and  IS  within  the  jurisdiction  of  the  federal  circuit  courts  independently  of  the 
citizenship  of  the  parties.^* 

No  New  Jurisdiction  Conferred  by  Act. — ^Congress  did  not  undertake  by 
the  Interstate  Commerce  Act  and  its  amendments  to  confer  any  new  judicial 
power  upon  the  courts,  but  assumed  that  their  ordinary  powers  would  continue 
and  might  be  invoked  by  parties  complaining  of  injuries,  past  or  apprehended, 
from  some  abuse  of  its  power  by  the  commission  resulting  in  a  trespass  upon 
vested  rights. ^^ 

Under  Provisions  of  General  Law.— A  shipper  seeking  relief  because  of 
the  refusal  of  a  carrier  to  accept  interstate  shipments  of  intoxicating  liquors  con- 
signed to  local  option  or  "dry"  points,  which  the  carrier  seeks  to  justify  under  a 
state  statute  forbidding  the  transportation  of  such  shipments,  which  is  attacked 
as  an  unlawful  regulation  of  commerce,  may  invoke  the  jurisdiction  of  the  courts 
without  first  applying  to  the  interstate  commerce  commission,  since  the  question 
involved  is  one  of  general  law,  for  a  judicial  tribunal  and  one  not  competent  for 
the  commission  as  a  purely  administrative  body.^^ 

Under  Provision  Preserving  Common-Law  Remedies. — Investigation  by 
the  interstate  commerce  commission  and  an  appropriate  finding  and  order  are 
prerequisite  to  the  right  of  a  shipper  to  maintain  an  action  to  recover  from  a 
carrier  the  excess  which  he  claims  to  have  paid  under  a  regularly  established  and 
published  rate  which  is  attacked  as  unjustly  discriminatory,  notwithstanding  the 

82.    Proceedings    before    court. — United  Fed.   337. 

States  V.  Milwaukee,  etc.,  Trans.  Co.,  142  26.  Jurisdiction. — In   re  Lennon,  166  U> 

Fed.  347.  S.  548,  41  L.  Ed.  1110,  17  S.  Ct.  658. 

23.  Statutory  provision. — Texas,  etc.,  R.  27.  No  new  jurisdiction  conferred  by 
Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  S.  act. — Louisville,  etc.,  R.  Co  v  Interstate 
426,   51   L.   Ed.   553,   27   S.   Ct.   350,   9  Am.  Commerce  Comm.,  184  Fed.  118. 

&  Eng.  Ann.  Cas.  1075.  28.  Under  provisions  of  general  law.— 

24.  Little  Rock,  etc.,  R.  Co.  v.  East  Ten-  Louisville,  etc.,  R.  Co.  v.  Cook  Brewing: 
nessee,  etc.,  R.  Co.,  47  Fed.  771.  Co.,    223    U.    S.    70,   56    L.    Ed.    355,    32   S- 

25.  Langdon  v.  Pennsylvania  R.  Co.,  186  Ct.   189. 
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provisions  of  the  Act  of  Feb.  4,  1887,  §  22,  that  nothing  therein  contained  "shall 
in  any  way  abridge  or  alter  the  remedies  now  existing  at  common  law  or  by  stat- 
ute, but  the  provisions  of  this  act  are  in  addition  to  such  remedies. "^^ 

Judicial  Questions. — Where  the  questions  involved  are  of  a  judicial  char- 
acter, not  suitable  to  be  determined  by  a  purely  administrative  body,  as  in  the 
case  of  matters  involving  questions  of  general  law,  or  where  the  complaint  re- 
lates to  the  performance  of  duties  which  are  so  plain  and  so  independent  of  pre- 
vious administrative  action  of  the  commission  as  not  to  require  a  prerequisite 
exertion  of  power  by  that  body,  resort  may  be  had  to  the  courts  direct.^" 

§  4194.  Before  Hearing  by  Commission. — Where  the  grievances  com- 
plained of  are  primarily  within  the  administrative  competency  of  the  interstate 
commerce  commission  they  are  not  subject  to  be  judicially  enforced  until  that 
body  has  been  afforded,  by  a  complaint  made  to  it,  opportunity  to  exert  its  ad- 
ministrative functions. ^^  When  the  purpose  of  the  act  and  the  means  selected 
for  the  accomplishment  of  that  purpose  are  understood,  it  is  altogether  plain  that 
the  act  contemplated  that  such  an  investigation  and  order  by  the  designated  tri- 
bunal, the  interstate  commerce  commission,  should  be  a  prerequisite  to  the  right 
to  seek  reparation  in  the  courts  because  of  exactions  under  an  established  sched- 
ule alleged  to  be  violative  of  the  prescribed  standards.  And  this  is  so,  because 
the  existence  and  exercise  of  a  right  to  maintain  an  action  of  that  character,  in 
the  absence  of  such  an  investigation  and  order,  would  be  repugnant  to  the  de- 
clared rule  that  a  rate  established  in  the  mode  prescribed  should  be  deemed  the 
legal  rate,  and  obligatory  alike  upon  carrier  and  shipper  until  changed  in  the  man- 
ner provided,  would  be  in  derogation  of  the  power  expressly  delegated  to  the  com- 
mission, and  would  be  destructive  of  the  uniformity  and  equality  which  the  act 
was  designed  to  secure.^^  The  Act  of  Feb.  4,  1887,  while  it  created  new  rights 
in  favor  of  shippers,  in  order  to  make  those  rights  fruitful  as  to  the  subjects  with 
which  the  statute  dealt  coming  within  the  scope  of  the  administrative  unity 
which  we  have  mentioned  primarily  made  the  judgment  of  the  administrative 
body  to  whom  the  statute  confided  the  enforcement  of  the  act  in  the  respects 
stated  a  prerequisite  to  a  resort  to  the  courts.  In  other  words,  as  to  the  subjects 
stated,    the  act    did  give    to  the    courts  power    to  hear  the    complaint   of    a 

29.  Under  provision  preserving  common      406,  63  S.  E.  323. 

law     remedies. — Robinson     v.     Baltimore,  A  person  having  a  claim  for  overcharge 

etc.,  R.  Co.,  223  U.  S.  506,  56  L.   Ed.  288,  by  a  carrier  or  damages  from  discrimina- 

32  S.  Ct.  114,  affirming  64  W.  Va.  406,  63  tion    or    attacking   the    reasonableness    of 

S.    E.    323.  _                 _  rates,     rules,     etc.,     governing     interstate 

30.  Judicial  questions. — Louisville,  etc.,  commerce,  can  not  sue  in  the  courts  until 
R.  Co.  V.  Cook  Brewing  Co.,  223  U.  S.  70,  he  has  presented  his  claim  to  the  Inter- 
56  L.  Ed.  355,  33  S.  Ct.  189;  Baltimore,  state  Commerce  Commission.  Homer  v. 
etc.,  R.  Co.  V.  Pitcairn  Coal  Co.,  215  U.  Oregon,  etc.,  R.  Co.  (Utah),  128  Pac.  533. 
S.  481,  54  L.  Ed.  292,  30  S.  Ct.  164.  32.  Robinson  v.  Baltimore,  etc.,  R.   Co., 

31.  Before  hearing  by  commission. —  222  U.  S.  506,  56  L.  Ed.  288,  32  S.  Ct. 
Procter,  etc.,  Co.  v.  United  States,  225  U.  114;  Texas,  etc.,  R.  Co.  v.  Abilene  Cotton 
S.  383,  56  L.  Ed.  1091,  32  S.  Ct.  761,  cit-  Oil  Co.,  204  U.  S.  426,  51  L.  Ed.  553,  27 
ing,  as  illustrating  and  making  clear  the  S.  Ct.  350,  9  Am.  &  Eng.  Ann.  Cas:  1075. 
point,  Oregon  R.,  etc.,  Co.  v.  Fairchild,  The  decision  in  Southern  R.  Co.  v.  Tift, 
224  U.  S.  510,  56  L.  Ed.  863,  32  S.  Ct.  206  U.  S.  428,  51  L.  Ed.  1124,  27  S.  Ct. 
535;  Southern  R.  Co.  v.  Reid,  222  U.  S.  709,  11  Am.  &  Eng.  Ann.  Cas.  846,  does 
424,  56  L.  Ed.  357,  33  S.  Ct.  140;  Texas,  not  qualify  the  ruling  in  the  Abilene  Case, 
etc.,  R.  Co.  V.  Abilene  Cotton  Oil  Co.,  and  is  not  an  authority  supporting  the 
204  U.  S.  426,  51  L.  Ed.  553,  27  S.  Ct.  right  to  resort  to  the  courts  in  advance 
350,  9  Am.  &  Eng.  Ann.  Cas.  1075;  Balti-  of  action  by  the  commission  for  relief 
more,  etc.,  R.  Co.  v.  Pitcairn  Coal  Co.,  against  unreasonable  rates  or  unjust  dis- 
215  U.  S.  481,  54  L.  Ed.  292,  30  S.  Ct.  criminatory  practices  which,  from  their 
164;  Southern  R.  Co.  v.  Tift,  206  U.  S.  nature,  primarily  require  action  by  the 
438,  51  L.  Ed.  1124,  27  S.  Ct.  709,  11  Am.  commission.  Baltimore,  etc.,  R.  Co.  v. 
&  Eng.  Ann.  Cas.  846;  Robinson  v.  Balti-  Pitcairn  Coal  Co.,  215  U.  S.  481,  54  L. 
more,    etc.,    R.    Co.,   332   U.    S.    506,   56   L.  Ed.  292,  30  S.  Ct.  164. 

Ed.  388,  32  S.  Ct.  114,  affirming  64  W.  Va. 
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party  concerning  a  violation  of  the  act,  but  only  conferred  power  to  give  effect 
to  such  complainants,  when  by  previous  submission  to  the  commission,  they  had 
been  sanctioned  by  a  command  of  that  body.^^  in  the  long  interval  which  inter- 
vened between  1887  when  the  act  to  regulate  commerce  was  enacted,  and  June 
18,  1910,  when  the  Commerce  Court  Act  was  passed,  there  was  no  instance  where 
it  was  held  or  even  seriously  asserted,  that  as  to  subjects  which  in  their  nature 
were  administrative  and  within  the  competency  of  the  commission  to  decide,  there 
was  power  in  a  court,  by  an  exercise  of  original  action,  to  enforce  its  conceptions 
as  to  the  meaning  of  the  act  to  regulate  commerce  by  dealing  directly  with  the 
subject  irrespective  of  any  prior  affirmative  command  or  action  by  the  interstate 
commerce  commission.  On  the  contrary,  by  a  long  line  of  decisions,  whereby 
applications  to  enforce  orders  of  the  commission  were  considered  and  disposed 
of  or  where  requests  to  restrain  the  enforcement  of  such  orders  were  passed 
upon,  it  appears  by  the  reasoning  indulged  in  that  it  was  never  considered  that 
there  was  power  in  the  courts  as  an  original  question  without  previous  affirma- 
tive action  by  the  commission  to  deal  with  what  might  be  termed  in  a  broad  sense 
the  administrative  features  of  the  act  to  regulate  commerce  by  a  determining  as 
an  original  question  that  there  had  been  a  compliance  or  noncompliance  with  the 
provisions  of  the  act.^*  Prior  to  the  Act  of  Congress  Feb.  19,  1903,  a  United 
States  circuit  court  had  no  jurisdiction  in  equity  over  a  suit  instituted  by  the  at- 
torney general  of  the  United  States  to  enjoin  a  railroad  company  from  granting 
rebates  under  the  interstate  commerce  law,  especially  where  no  order  had  been 
made  by  the  interstate  commerce  commission  on  the  railroad  company  to  discon- 
tinue the  forbidden  act.^^  " 

Where  Right  to  Hearing  before  Commission  Barred. — The  dismissal  of 
a  suit  brought  by  a  shipper  to  recover  damages  from  a  carrier  for  alleged  viola- 
tions of  the  Act  of  February  4,  1887,  will  not  be  stayed  by  the  federal  supreme 
court,  where  it  concurs  in  the  view  of  the  two  courts  below  that  the  circuit  court 
had  no  jurisdiction  because  of  lack  of  previous  action  by  the  interstate  commerce 
commission,  until  plaintiff  can  apply  to  the  commission  and  obtain  a  ruling  upon 
the  question,  if  the  right  to  apply  to  the  commission  was  barred  by  the  Act  of 
June  29,  1906,  when  the  case  was  filed  in  the  court  below. ^^ 

Relief  against  Unreasonable  Rates. — A  shipper,  seeking  relief  from  unrea- 
sonable rates  established  for  interstate  commerce,  is  required  by  the  Interstate 
Commerce  Act  to  primarily  invoke  redress  through  the  interstate  commerce  com- 
mission, which  is  vested  with  exclusive  original  jurisdiction  to  determine  the  rea- 
sonableness of  rates  fixed  in  an  established  schedule.^'^     An  action  against  a  car- 

33.  Procter,  etc.,  Co.  v.  United  States,  in  the  first  instance  only  before  such  com- 
225  U.  S.  282,  56  L.  Ed.  1091,  32  S.  Ct.  mission.  Oregon  R.,  etc.,  Co.  v.  Coolidge 
761.  (Ore.),    116    Pac.    93.      , 

34.  Procter,  etc.,  Co.  v.  United  States,  A  United  States  circuit  court  is  with- 
225  U.  S.  282,  56  L.  Ed.  1091,  33  S.  Ct.  out  jurisdiction  to  enjoin  the  enforcement 
761.  of  interstate  railroad  rates  in  advance  of 

35.  United  States  v.  Atchison,  etc.,  R.  action  thereon  by  the  interstate  com- 
Co.,  143  Fed.  176.  merce    commission    under    the    Interstate 

36.  Where  right  to  hearing  before  com-  Commerce  Act  Feb.  4,  1887,  as  amended 
mission  barred. — Morrisdale  Coal  Co.  v.  by  Act  June  39,  1906.  Atchison,  etc.,  R. 
Pennsylvania  R.  Co.,  230  U.  S.  304,  33  S.  Co.  v.  Foster  Lumber  Co.,  122  Pac.  189, 
Ct.   938.  31    Okla.    661. 

37.  Relief  against  unreasonable  rates. — ■  Under  the  Interstate  Commerce  Act 
Judgment,  108  N.  Y.  S.  659,  57  Misc.  Rep.  (Act  Feb.  4,  1887,  c.  104,  24  Stat.  379  [U. 
614,  reversed  in  Baltimore,  etc.,  R.  Co.  v.  S.  Comp.  St.  1901,  p.  3154])  a  court  has 
La  Due,  112  N.  Y.  S.  964,  128  App.  Div.  not  the  power,  in  the  first  instance,  to 
594.                        _  inquire  into  the  reasonableness  of  a  rate 

A   transportation   company   may  at   the  regularly  established  by  a  carrier  and  filed 

outset  establish  its  rates  without  previous  with  the  interstate  commerce  commission 

■application    to    the    interstate    commerce  and  published,  but  whether  or  not  a  rate 

commission    and    the    question    as    to    the  is  reasonable  is,  in  the  first  instance,  for 

reasonableness  of  such  rate  can  be  heard  the  commission.     Great  Northern  R.   Co. 

4  Car— 45 
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rier  for  discrimination  in  rates  and  granting  unlawful  rebates  to  plaintiff's  com- 
petitors, affecting  not  only  the  plaintiff,  but  other  shippers  in  the  same  region, 
can  not  be  first  instituted  in  a  federal  circuit  court,  the  interstate  commerce  com- 
mission having  exclusive  original  jurisdiction  to  determine  whether  a  regulation 
or  a  practice  affecting  rates  or  matters  sought  to  be  regulated  by  the  Interstate 
Commerce  Act  is  unjust  or  unreasonable,  unjustly  discriminatory,  preferential, 
or  prejudicial,  and  this  though  the  regulation  or  practice  complained  of  had 
ceased.^  8  An  interstate  railroad  company  published  a  tariff  on  poles  providing 
that  the  poles  might  be  dressed,  sawed,  concentrated  in  transit,  and  shipped  from 
origin  to  concentration  point  and  then  to  destination  at  through  rates  which  were 
less  than  the  sum  of  the  local  rates  but  only  on  condition  that  the  shipping  bill 
issued  at  the  point  of  origin  specified  the  ultimate  destination.  This  condition, 
having  been  submitted  to  the  interstate  commerce  commission  on  the  complaint 
of  other  shippers,  was  declared  void  and  an  order  passed  that  it  should  be  disre- 
garded. The  complainant  was  entitled  to  sue  in  a  federal  court  to  recover  the 
difference  in  rates  paid  on  shipments  of  poles  on  which  it  was  not  accorded 
through  rates  because  of  the  enforcement  of  such  condition  prior  to  its  being  de- 
clared void  by  the  commission  without  itself  presenting  its  cause  of  action  to  the 
commission  and  obtaining  a  reparation  order  on  which  to  sue ;  such  requirement 
imposed  by  §  16,  Interstate  Commerce  Act,  being  intended  only  for  the  exercise 
of  the  commission's  legislative  powers  to  determine  the  reasonableness  of  the  con- 
dition, and,  the  commission  having  once  acted,  it  was  not  necessary  that  an  in- 
jured shipper  should  again  present  the  same  question  to  the  commission  before 
electing  to  feue  directly  in  the  federal  court  as  authorized  by  §  9.^* 

Relief  against  Discrimination  in  General. — The  original  jurisdiction  of 
the  federal  courts  under  §  9  of  the  Interstate  Commerce  Act,  has  not  been  entirely 
destroyed,  and  they  still  may  redress  such  wrongs  as  can  consistently  with  the 
act  be  redressed  without  previous  action  by  the  interstate  commerce  commission, 
and,  when  one  sues  for  discrimination  by  a  carrier,  it  is  necessary  in  the  first  in- 

V.  Loonan  Lumbee  Co.,  35  S.  Dak.  155,  provided  by  the  act  to  regulate  commerce, 
125  N.  W.  644.  and  is  the  rate  which  it  is  the  duty  of 
Enjoining  increase  in  rates.— Where  a  the  carrier,  under  that  act,  to  enforce 
railroad  company  entered  into  a  contract  agamst  shippers  until  changed  in  accord- 
with  complainant  that,  in  consideration  of  ance  with  the  provisions  of  that  statute, 
complainant's  establishment  of  a  cement  since  the  independent  right  of  an  indi- 
factory  on  its  line  with  a  capacity  of  not  vidual  originally  to  maintain  actions  ta 
less  than  600  barrels  a  day,  the  carrier's  obtain  pecuniary  redress  for  violations  of 
regular  established  tariff  rates  on  cement  the  act,  must  be  confined  to  such  wrongs 
during  a  specified  period  should  not  ex-  as  can,  consistently  with  the  context  of 
ceed  those  set  out  in  a  schedule,  com-  the  act,  be  redressed  without  previous  ac- 
plainant,  in  a  suit  to  restrain  the  railroad  tion  by  the  Commission,  and  the  provi- 
company  from  establishing  and  filling  sion  that  nothing  therein  'shall  in '  any 
higher  rales  than  those  contained  in  the  way  abridge  or  alter  the  remedies  now 
schedule,  could  not  obtain  such  relief  in  existing  at  common  law  or  by  statute, 
the  courts  in  advance  of  a  finding  by  the  but  the  provisions  of  this  act  are  m  ad- 
interstate  commerce  commission  on  the  dition  to  such  remedies,"  can  not  be  con- 
issue  whether  the  subsequent  rates  were  strued  as  continuing  in  shippers  a  corn- 
reasonable  or  unreasonable,  to  be  deter-  mon-law  right  the  continued  existence  of 
mined  in  the  light  of  the  railroad's  op-  which  would  be  absolutely  inconsistent 
eration  as  an  entirety.  Sandusky-Port-  with  the  provisions  of  the  statute.  Judg- 
land  Cement  Co.  v.  Baltimore,  etc.,  R.  ™ent,  Abilene  Cotton  Oil  Co.  v.  Texas, 
Co.,   187   Fed.   583.  etc.,    R.    Co.,    38    Tex.    Civ.    App.    366,    85 

4      ,  ■  ,.         ■   ^.  ■  „,•   „       S.  W.  1053,  reversed  in  27  S.  Ct.  350,  30* 

A   shipper   can   not   inaintain   an   act  on  g  ■  ^  ^ 

against  a  common  carrier  to  obtain  relief  Xiin     Cas     1075                                            -^"s- 

from  an  alleged  unreasonable  freight  rate  '       .  '      ,      '                     „ 

exacted  from  him  for  an   interstate   ship-  38.  Mitchell   Coal^,  etc.,   Co.  v.   Pennsyl- 

ment,   without   reference   to   any  previous  vania  R.  Co.,  183  Fed.  908,  dismissing  for 

action   by   the   interstate   commerce    com-  want  of  jurisdiction  181  Fed.  403. 

mission,   where    such    rate   has    been   filed  39.   National  Pole   Co.  v.    Chicago,   etc., 

with  that  commission  and  promulgated  as  R.  Co.,  211  Fed.  65. 
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Stance  to  determine  whether  the  wrong  can  be  redressed  by  the  courts.*"  Under 
the  amendments*'-  to  the  twelfth  section  of  the  Interstate  Commerce  Act,  the  dis- 
trict attorney,  when  requested,  may,  under  the  direction  of  the  attorney  general, 
prosecute  suits  in  the  name  of  the  United  States  against  railroad  companies  to 
enjoin  them  from  discriminating  against  the  city  in  favor  of  another,  and  a  pre- 
liminary investigation  by  the  commission  is  not  necessary  to  jurisdiction.*^  The 
Act  of  Feb.  19,  1903,*^  provides  a  remedy  in  court,  without  going  before  the  in- 
terstate commerce  commission,  for  any  discriminations  forbidden  by  law,  includ- 
ind  discriminations  or  preferences  prohibited  by  Interstate  Commerce  Act  Feb. 
4,  1887.**  A  party  claiming  to  be  injured  by  a  discriminatory  rule  for  the  dis- 
tribution of  coal  cars  by  an  interstate  railroad  can  not  maintain  in  a  court  of  law 
an  action  for  the  recovery  of  damages  before  the  interstate  commerce  commission 
has  investigated  the  case,  and  determined  by  its  report  that  the  rule  is  or  was  dis- 
criminatory.*^ 

Relief  against  Discrimination  in  Joint  Traffic  Arrangements. — Discrim- 
inations practiced  in  the  giving  or  refusing  of  joint  traffic  arrangements  contrary  to 
the  act  regulating  commerce  can  not  be  redressed  by  the  courts  in  advance  of  ac- 
tion by  the  interstate  commerce  commission.*^ 

Belief  against  Discrimination  in  Distribution  of  Cars. — A  suit  by  a  ship- 
per to  recover  damages  from  a  carrier,  alleged  to  have  been  occasioned  by  an  un- 
lawful distribution  of  cars  to  it  and  an  undue  allotment  of  cars  to  its  competitors, 
contrary  to  the  Act  of  February  4,  1887,  §  3,  can  not  be  maintained  in  advance 
of  a  ruling  by  the  interstate  commerce  commission  that  the  method  of  distribu- 
tion adopted  by  the  carrier  was  unreasonable.*'' 

Relief  against  Rebates. — A  shipper  of  coal  and  coke  can  not  maintain  in 
advance  of  action  by  the  interstate  commerce  commission  a  suit  against  a  carrier 
for  damages  resulting  from  rebates,  past  or  present,  given  to  his  competitors 
doing  their  own  hauling  from  mine  to  station,  in  the  form  of  trackage  or  lateral 
allowances  from  the  published  tarifif,  which,  though  naming  the  rate  as  from  sta- 
tion to  destination,  has  been  uniformly  construed  to  include  the  haul  from  the 
mine,  since  such  lateral  allowances  would  be  unlawful  only  when  unreason- 
able, and  this  was  a  question  in  the  first  instance  for  the  commission,  notwith- 
standing the  provisions  of  the  Act  of  February  4,  1887,  §  9,  giving  an  individual 
the  right  to  maintain  actions  to  obtain  pecuniary  redress  for  violations  of  the 
act,  and  of  §  22,  that  nothing  therein  shall  abridge  or  alter  existing  common-law 
or  statutory  remedies.*^  But  allowing  shippers  of  coal  and  coke  as  a  rebate 
from  the  published  tarifif  which  named  the  rate  as  from  station  to  destination, 
was  uniformly  construed  to  include  the  haul  from  the  mine,  a  trackage  or  lateral 
allowance  for  the  haul  from  mine  to  station,  being  absolutely  forbidden  by  the 
Act  of  February  4,  1887,  §  2,  regardless  of  the  amount,  where  the  carrier  itself 
does  the  hauling,  previous  action  by  the  interstate  commerce  commission  is  not 
a  condition  precedent  for  the  maintenance  by  another  shipper,  under  §§  8,  9,  of 
an  action  against  the  carrier  to  recover  the  damages  sustained  by  reason  of  such 
illegal  allowances  to  his  competitors. *9 

40.  Relief  against  discrimination.  —  46.  Relief  against  discrimination  in  joint 
Langdon  v.  Pennsylvania  R.  Co.,  186  Fed.  traffic  arrangements.— United  States  v. 
^^I-      .         ,,                            .  „  ,                           Pacific,   etc.,   Nav.   Co.,   33   S.   Ct.   443,  22& 

41.  Acts  Mar.  2,  1889  and  Feb.  10,  1891.       U.  S.  87. 

48.   United   States   v.   Missouri   Pac.    R.  47.  Relief  against  discrimination  in  dis- 

Cc,  65  Fed  903.  tribution  of  cars.— Morrisdale  Coal  Co    v 

43.  Act  Feb.  19,  1903,  c.  708,  §  3,  33  Pennsylvania  R.  Co.,  230  U.  S  304  33  s" 
Stat.  848  [U.  S.  Comp.  St.  Supp.  1905,  p.  Ct.  938.  '  ^" 
600  48.     Relief     against     rebates.— Mitchel! 

44.  interstate     Commerce     Comm.     v.  Coal,  etc.,  Co.  v.  Pennsylvania  R    Co    330 
Chicago,    etc.,   R.    Co.,   141   Fed.    1003,   af-  U.  S.  247,  57  L.  Ed.  472    33  S    Ct    916 
firmed   in    28    S.    Ct.   493,    209   U.    S.   108,  49.  Mitchell   Coal,  etc.    Co  'v    Pennsvl- 
52  L.  Ed.  705.  vania    R.    Co.,    230   U.    S.    247     57    L     Ed 

45.  Morrisdale  Coal  Co.  v.  Pennsylvania      472,  33   S.   Ct    916 

R.  Co.,  106  C.  C.  A.  269,  183  Fed.  939.  Previous  action 'by  the  interstate  com- 
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Action  for  Loss  of  Baggage. — An  action  for  loss  of  baggage  through  neg- 
ligence of  an  interstate  carrier  is  maintainable  without  first  presenting  the  claim 
to  the  interstate  commerce  commission,  although  the  carrier  had  filed  with  that 
commission  a  rule  Hmiting  its  liability  for  the  loss  of  baggage.^" 

Action  for  Demurrage. — A  circuit  court  of  the  United  State  has  jurisdiction 
to  determine  in  the  first  instance  the  indebtedness  of  a  shipper  to  a  railroad  com- 
pany for  demurrage,  under  the  rules  adopted  by  the  company  and  filed  with 
the  interstate  commerce  commission,  where  it  depends  on  the  construction,  and 
not  on  the  reasonableness  or  unreasonableness,  of  such  rules,  although  the  latter 
question  is  one  primarily  for  the  commission."  i 

Refusal  of  Carrier  to  Transport  Goods. — A  shipper  seeking  relief  for  re- 
fusal of  carrier  to  accept  interstate  shipments  of  intoxicating  liquors  to  local  op- 
tion points  may  invoke  the  jurisdiction  of  the  courts  without  first  applying  to  the 
interstate  commerce  commission.^^  ^  g^it  against  a  railway  company  to  recover 
for  its  refusal  to  accept  shipments  of  cross  ties  -for  a  point  beyond  its  own  line 
can  not  be  maintained  in  the  absence  of  previous  action  of  the  interstate  com- 
merce commission,  when  based  on  the  want  of  any  published  rate;  its  position 
being  that  such  cross  ties  were  a  distinct  commodity,  not  embraced  by  its  filed 
tariff  fixing  joint  through  lumber  rates. *^  And  the  acceptance  by  a  railway  com- 
pany of  three  interstate  carload  shipments  of  cross  ties  for  a  point  beyond  its 
own  line  under  its  joint  through  lumber  rate  does  not  dispense  with  previous  ac- 
tion by  the  interstate  commerce  commission  before  the  shipper  may  maintain  a 
suit  to  recover  damages  for  failure  to  accept  further  shipments,  based  on  want 
of  any  applicable  and  published  rate.^* 

Refusal  to  Afford  Equal  Facilities. — The  obligation  of  a  railroad  company 
to  afford  equal  facilities  to  all  connecting  lines  of  telegraph  is  not  enforceable  by 
bill  in  equity,  the  remedy  before  interstate  commerce  commission  being  exclu- 
sive.s° 

Averment  of  Resort  to  Commission. — Congress  by  Interstate  Commerce 
Act  having  established  the  interstate  commerce  commission  with  plenary  power  to 
determine  in  the  first  instance  what  rates  for  the  transportation  of  interstate  com- 
merce are  legal  and  reasonable  and  what  are  illegal  and  excessive,  it  will  be  pre- 
sumed, in  the  absence  of  averments  to  the  contrary,  that  every  interstate  carrier 

merce  commission  is  not  a  condition  pre-  96  C.  C.  A.  322. 

cedent  to  the  maintenance  of  an  action  un-  A   suit   to   compel  an   interstate   carrier 

der  the  Interstate  Commerce  Act  of  Feb-  to   receive   and   transport   goods   tendered 

ruary   4,    1887    (24   Stat,    at    L.    382,    chap.  to  it  for  shipment,  which  it  wholly  refuses 

104,  U.  S.  Comp.  Stat.  1901,  p.  3159),  §  8,  to   do,  is  one  to  compel  the  performance 

to  recover  from  a  carrier  the  damage  sus-  of    a    duty    imposed    on    it    by    law,    and 

tained  by  a  shipper  who  has  been  charged  within  the  jurisdiction  of  the  courts;  and 

and    who    has    paid    the    lawful    published  complainant   is   not   required   to  resort  in 

freight    rates    on    interstate    shipments    of  the   first   instance   to   the   interstate   com- 

"free"    coal,    while    lower    rates    resulting  merce    commission.      Danciger    v.    Wells, 

from  rebates  have  been  allowed  to  other  Fargo  &  Co.,  154  Fed.  379. 

shippers    of    "contract"    coal    during    the  53.  A  carrier's  insistence  as  a  pretext  to 

same     period,     and     between     the     same  prevent    an    interstate    shipment    over    its 

termini,    the    published   tariffs   making   no  line  on  the  absence  of  any  published  rate 

distinctions  between  "contract"  and  "free"  does   not  justify  a   resort  by  the   shipper 

coal,    but   naming   one    rate    for   all    alike.  to  the  courts,  in  advance  of  action  by  the 

Pennsylvania  R.  Co.  v.  International  Coal  interstate    commerce    commission,    to    re- 

Min.  Co.,  230  U.  S.   184,  33  S.   Ct.  893.  .  cover    damages    resulting    from    the    car- 

50.  Action  for  loss  of  baggage. — Homer  rier's  refusal  to  furnish  cars  for  such 
V.  Oregon,  etc.,  R.  Co.  (Utah),  128  Pac.  shipment.  Texas,  etc.,  R.  Co.  v.  Ameri- 
522.  can,    etc.,    Timber    Co.,    234    U.    S.    138,    34 

51.  Action  for  demurrage. — Order,  Cen-  S.   Ct.  885. 

tral  R.  Co.  v.  Hite,  166  Fed.  976,  reversed  54.  Texas,  etc.,  R.  Co.  v.  American,  etc., 

in  171   Fed.  370,  96   C.   C.  A.   326.  Timber   Co.,   234  U.   S.   138,   34   S.   Ct.   885. 

52.  Refusal  of  carrier  to  transport  goods.  55.  Refusal  to  afford  equal  facilities.— 
—Louisville,  etc.,  R.  Co.  v.  Cook  Brewing  Act  Aug.  7,  1888,  §  3;  Union  Pac.  R.  Co. 
Co.,  32  S.  Ct.  189,  223  U.  S.  70,  56  L.  v.  United  States,  59  Fed.  813,  8  C.  C.  A. 
Ed.  355,  affirming  judgment  172  Fed.  117,  282. 
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has  complied  with  the  law  by  establishing,  printing,  filing,  publishing,  and  post- 
ing them ;  and  hence  no  action  can  be  maintained  unless  the  complaint  alleges 
that  resort  has  been  had  to  the  interstate  commerce  commission  and  the  rate 
charged  and  paid  declared  excessive  or  unreasonable.^'' 

Action  for  Damages  because  of  Allowance  to  Other  Shippers. — Allow- 
ing shippers  of  coal  a  rebate  from  published  tariff  which  named  the  rate  as  from 
station  to  destination,  but  which  was  uniformly  construed  to  include  the  haul 
from  the  mine  to  the  station,  being  forbidden  by  the  Act  of  Feb.  4,  1887,  where 
the  carrier  does  the  hauling,  previous  action  by  the  commission  is  not  a  condition 
precedent  for  maintenance  by  another  shipper  to  recover  damages  for  such  illegal 
allowances  to  his  competitors."''' 

Enjoining  Shipment  of  Intoxicating  Liquor. — Where  a  bill  to  restrain  in- 
trastate shipments  of  liquor  by  express  did  not  involve  any  question  of  regula- 
tion of  rates,  it  was  immaterial  that  the  trial  court  had  no  jurisdiction  to  pass  on 
the  validity  of  a  difference  of  rates  applicable  to  such  shipments  and  interstate 
shipments  until  the  interstate  commerce  commission  had  passed  on  it.^* 

§  4195.  After  Hearing  by  Commission. — The  ultimate  power  of  deter- 
mining the  right  and  justice  in  the  matter  of  discriminating  rates  rests  with  the 
courts.^''  The  Interstate  Commerce  Act  provides  that  if,  after  hearing  on  a 
complaint  by  shippers,  the  commission  shall  determine  that  any  party  is  entitled 
to  an  award  of  damages  for  a  violation  of  the  act,  the  commission  shall  direct  pay- 
ment thereof,  and  if  the  carrier  does  not  pay  within  the  time  limited  in  the  order 
the  complainant  may  sue  to  recover  such  damages,  and  in  such  suit  the  findings 
and  order  of  the  commission  shall  be  prima  facie  evidence  of  the  facts  therein 
stated.  All  complaints  for  the  recovery  of  damages  are  also  required  to  be  filed 
with  the  commission  within  two  years  after  the  cause  of  action  accrues,  and  a 
petition  for  the  enforcement  of  an  order  within  one  year  after  the  date  of  the 
order.  An  action  by  an  interstate  shipper  to  recover  damages  for  a  charge  of 
illegal  and  excessive  rates  is  not  maintainable  until  after  a  hearing  and  award 
before  the  interstate  commerce  commission.'^*' 

■What  Amounts  to  Hearing  by  Commission. — Where  an  interstate  rate  on 
railroad  ties  duly  filed,  had  never  in  itself  been  declared  illegal  or  excessive  by 
the  interstate  commerce  commission,  the  fact  that  such  rate  was  higher  than  the 
rate  charged  for  rough  lumber,  and  that  the  commission  in  another  proceeding 
had  determined  that  rough  lumber  and  railroad  ties  should  take  the  same  classi- 
fication, was  insufficient  to  entitle  a  shipper  having  paid  the  tie  rate  to  recover 
the  excess  over  the  rate  fixed  for  lumber,  without  a  hearing  and  an  award  before 
the  commission."! 

Discrimination  and  Preference. — Where  there  has  been  a  preliminary  in- 
quiry and  findings  by  the  interstate  commerce  commission  on  the  question  of  an 
unlawful  discrimination,  a  suit  against  the  carrier  may  be  maintained  by  the  gov- 
ernment.^^ 

Pleading  Hearing  by  Commission.— Since,  by  the  Interstate  Commerce  Act, 
the  interstate  commerce  commission  is  charged  with  the  duty  of  determining 
whether  a  carrier's  charge  for  service  rendered  in  interstate  commerce  is  reason- 
able, a  shipper  seeking  to  recover  for  imposition  of  an  alleged  unreasonable  charge 

56.  Averment  of  resort  to  commission.  59.   After   hearing  by   commission. In- 

— Meeker  v.  Lehigh  Valley  R.  Co.,  162  terstate  Commerce  Comm.  v.  East  Ten- 
Fed.    354.  nessee,  etc.,  R.  Co.,  85  Fed.  107. 

57.  Action  for  damages  because  of  al-  60.  Howard  Supply  Co.  v.  Chesapeake, 
lowance  to  other  shippers. — Mitchell  Coal,  etc.,  R.  Co.,  163  Fed.  188. 

etc.,   Co.   V.   Pennsylvania   R.    Co.,   230  U.  61.  What  amounts  to  hearing  by  com- 

S.  247,  57   L.   Ed.  472,  33  S.   Ct.  916.  mission.— Howard  Supply    Co.    v.    Chesa- 

58.  Enjoining  shipment   of  intoxicating  peake,  etc.,   R.   Co.,  163  Fed.   188. 

liquor. — Southern   Exp.   Co.  v.   Long,   202  62.     Discrimination     and     preference 

Fed.  462,   120  C.   C.  A.  568,   reversing  de-  United   States   v.   Michigan    Cent    R     Co 

cree,    201    Fed.    441.  123  Fed.  544. 
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must,  as  a  condition  to  his  right,  allege  and  produce  an  order  from  the  commis- 
sion showing  that  the  rate  charged  was  unreasonable,  and  therefore  illegal.®^ 
Congress  having  established  the  interstate  commerce  commission  with  plenary 
power  to  determine  in  the  first  instance  what  rates  for  the  transportation  of  in- 
terstate commerce  are  legal  and  reasonable  and  what  are  illegal  and  excessive,  it 
will  be  presumed,  in  the  absence  of  averments  to  the  contrary,  that  every  inter- 
state carrier  has  complied  with  the  law  by  establishing,  printing,  filing,  publish- 
ing, and  posting  them;  and  hence  no  action  can  be  maintained  unless  the  com- 
plaint alleges  that  resort  has  been  had  to  the  interstate  commerce  commission  and 
the  rate  charged  and  paid  declared  excessive  or  unreasonable.^* 

§  4196.  Offenses  Arising  in  Several  Districts. — Where  an  objection  to 
the  jurisdiction  of  the  circuit  court  for  the  southern  district  of  New  York  was 
raised  by  plea  in  abatement  denying  that  the  railroad  company  had  its  principal 
office  in  the  state  of  New  York,  or  that  the  acts  complained  of  took  place  within 
the  judicial  district  of  said  court,  it  was  held,  upon  affidavits  submitted  under 
stipulation,  that  the  ruling  of  the  circuit  court  against  the  plea,  based  on  said 
affidavits,  did  not  appear  to  be  erroneous.*^ 

§  4197.  Mandamus. ^ — Statutory  Provision. — The  only  authority  for  the 
issuance  of  mandamus  by  a  federal  court  in  a  suit  by  a  shipper  to  prevent  unlaw- 
ful discrimination  by  an  interstate  railroad  is  conferred  by  the  Act  of  March  2, 
1889,  supplementary  to  the  interstate  commerce  act  and  its  amendments,  provid- 
ing that  the  federal  circuit  and  district  courts  shall  have  jurisdiction,  on  relation 
of  any  person,  firm,  or  corporation,  alleging  violation  by  a  common  carrier  of  any 
of  the  provisions  of  the  act  which  prevents  relator  from  having  interstate  traffic 
moved  on  terms  or  conditions  as  favorable  as  those  given  by  the  common  carrier 
for  like  traffic  under  similar  conditions  to  any  other  shipper,  to  issue  mandamus 
to  prevent  such  discrimination,  etc.**  The  Interstate  Commerce  Act  authorizes 
the  court,  in  its  discretion,  to  grant  a  mandamus,  when  any  question  of  fact  as  to 
the  proper  compensation  of  the  carrier  is  raised,  notwithstanding  such  question 
of  fact  is  undetermined  pending  the  determination  of  such  question.  This  does 
not  authorize  the  court  to  grant  relief  where  a  case  of  unjust  discrimination  is 
not  made  out.*^  An  arrangement  between  an  interstate  railroad  company  and 
coal  shippers  in  a  certain  field,  fixing  a  basis  which  should  be  considered  equitable 
for  the  distribution  of  cars  between  such  shippers,  does  not  operate  to  relieve  the 
railroad  company  from  the  obligations  imposed  on  it  by  §  3  of  the  Act  of  Feb- 
ruary 4,  1887,  to  treat  shippers  without  discrimination,  nor  does  it  deprive  one 
of  such  shippers  of  the  right  to  maintain  a  proceeding  in  a  federal  court  for  a 
writ  of  mandamus  under  the  Amendatory  Act  of  March  2,  1889,  to  compel  the 
company  to  furnish  to  relator  its  equitable  proportion  of  cars,  upon  allegations 
that  the  basis  of  distribution  fixed  by  the  agreement  was  equitable  and  that  de- 
fendant has  refused  to  observe  it,  but  has  discriminated  in  favor  of  other  ship- 
pers ;  the  agreement  being  in  fact  in  aid  of  the  act  of  fixing  as  between  the  par- 
ties what  should  be  considered  and  accepted  as  a  compliance  with  its  require- 
ments.*^ 

63.  Pleading  hearing  by  commission. —  merce  commission.  Meeker  v.  Lehigh 
Geraty  v.  Atlantic,   etc.,  R.   Co.,  211   Fed.       Valley  R.    Co.,   162   Fed.   354. 

227.  65.  OSenses  arising  in  several  districts. 

64.  In  an  action  for  injuries  to  complain-  — Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
ant's  property  and  business  by  an  alleged  merce  Comm.,  162  U.  S.  197,  40  L,.  Ed. 
combination    and   conspiracy   between   in-  940,   16   S.   Ct.   666. 

terstate  railroads  controlling  the  ship-  66.  Statutory  provision. — United  States 
ment  of  anthracite  coal,  an  allegation  that  v.  Norfolk,  etc.,  R.  Co.,  138  Fed.  849,  re- 
plaintiffs'  loss  resulted  from  their  being  versed  in  74  C.  C.  A.  404,  143  Fed.  266, 
obliged   to   pay   "unlawful    rates"    for   the  on  another  point. 

transportation  of  coal  due  to  such  combi-  67.  United   States  v.   Delaware,   etc.,   R. 

nation    and    conspiracy   was    not    effective  Co.,  40  Fed.  101. 

to  allege  that  the  rates  charged  had  been  68.    United    States   v.    Norfolk,    etc.,    R. 

declared  unlawful  by  the   interstate  com-  Co.,  143  Fed.  266,  74  C.  C.  A.  404. 


3817  INTERSTATE    COMMERCE    ACT.  §    4197 

To  Compel  Carrier  to  Make  Report. — It  is  not  within  the  jurisdiction  of  a 
federal  court  to  issue  a  writ  of  mandamus  to  compel  a  railroad  company  to  make 
a  report  which  the  act  to  regulate  commerce  gives  the  interstate  commerce  com- 
mission the  right  to  require,  and  such  jurisdiction  can  not  be  inferred  from  any 
of  the  powers  granted  by  congress  as  collateral  to  the  enforcement  of  that  act.^® 
A  suit  for  a  mandamus  to  compel  a  common  carrier  to  make  annual  reports  to 
Ihe  interstate  commerce  commission,  can  be  maintained  only  after  such  report 
lias  been  demurred  and  refused.''" 

To  Compel  Carrier  to  Publish  Schedule  of  Rates. — Section  6  provides 
that  if  any  common  carrier  fails  or  neglects  or  refuses  to  file  or  publish  its  sched- 
ules as  provided  in  the  section,  it  may  be  subject  to  a  writ  of  mandamus  issued 
in  the  name  of  the  people  of  the  United  States,  at  the  relation  of  the  commission, 
failure  to  comply  with  which  is  punishable  as  for  a  contempt.'' ^ 

To  Compel  Equal  Distribution  of  Cars. — The  grievances  produced  by  regu- 
lations adopted  by  a  railway  company  for  the  distribution  of  coal  cars  in  times  of 
car  shortage  to  the  bituminous  coal  mines  served  by  it,  which  are  alleged  to  vio- 
late the  provisions  of  the  act  to  regulate  commerce  of  February  4,  1887,  prohibit- 
ing unjust  preferences  or  undue  discriminations,  can  not  be  redressed,  in  advance 
of  the  action  of  the  interstate  commerce  commission,  by  mandamus  to  prohibit 
the  acts  complained  of  and  prescribe  a  rule  or  regulation  for  the  future,  since  the 
provisions  of  the  Act  of  March  2,  1889  §  10,  authorizing  mandamus  to  compel  the 
furnishing  of  cars  and  other  facilities  for  transportation,  must  be  limited  either 
to  the  performance  of  duties  which  are  so  plain  and  so  independent  of  previous 
administrative  action  of  the  commission  as  not  to  require  a  prerequisite  exertion- 
of  power  by  that  body,  or  to  compelling  the  performance  of  duties  which  plainly 
arise  from  the  obligatory  force  which  the  statute  attaches  to  the  orders  of  the  com- 
mission, rendered  within  the  lawful  scope  of  its  authority,  until  set  aside  by  the 
commission  or  enjoined  by  the  courts.''^ 

In  Aid  of  Investigation  by  Commission.— Section  20  of  the  Interstate  Com- 
merce Act  does  not  confer  on  the  court  power  to  compel  by  mandamus,  in  aid  of 
an  investigation  by  the  interstate  commerce  commission  ordered  by  the  senate,  a 
railroad  company  to  disclose  the  amount  of  securities  of  another  railroad  company 
it  controls,  and  whether  the  two  companies  serve  the  same  territory,  and  whether, 
under  separate  ownership,  they  would  be  competitors,  and  facts  showing  further 
relations  between  them.''^  Mandamus  will  not  lie  to  compel  a  disclosure  of  priv- 
ileged communications  between  an  individual  and  his  counsel.  Where  the  peti- 
tion for  mandamus  under  the  Hepburn  Act  calls  for  the  production  of  papers 
which  originated  before  the  act,  and  the  allegations  thereof  are  vague,  so  that 
the  court  can  not  determine  what  papers  are  privileged  communications  between 
attorney  and  client,  and  what  not,  and  what  part  of  them  may  be  within  the  act 
and  what  not,  the  court  in  its  discretion  will  deny  the  writ.''* 

Necessity  for  Discrimination. — In  mandamus,  under  the  Act  of  March  2, 
1889,  to  compel  a  common  carrier  to  move  and  transport  interstate  traffic,  or  to 
furnish  cars  or  other  facilities  for  such  transportation,  on  the  ground  that  there  has 
teen  such  a  violation  of  the  Interstate  Commerce  Act  of  Feb.  4,  1887,  as  prevents 

69.  To  compel  carrier  to  make  report. —  Comm.  v.  Brimson,  154  U.  S.  447,  38  .L,. 
Knapp  V.  Lake  Shore,  etc.,  R.  Co.,  197  U.  Ed.  1047,  14  S.  Ct.  1125.  Interstate  Com- 
S.  536,  49  L.  Ed.  870,  25  S.  Ct.  538.  merce  Act,  §  6,  as  amended  March  2,  1889. 

70.  Attorney  General  v.  Union  Stock-  72.  To  compel  equal  distribution  of  cars. 
yard,  etc.,   Co.,   192  Fed.  330.  — ^Baltimore,  etc.,  R.  Co.  v.  Pitcairn  Coal 

71.  To  compel  carrier  to  publish  sched-  Co.,  215  U.  S.  481,  54  L.  Ed.  292,  30  S. 
ule  of  rates. — Interstate  Commerce  Comm.  Ct.  164. 

■V.   Cincinnati,  etc.,  R.   Co.,  167  U.  S.  479,  73.  In  aid  of  investigation  by  commis- 

42  L.  Ed.  243,  17  S.   Ct.  896,  affirmed  and  sion. — Attorney  General  v.  Louisville,  etc. 

•followed  in  Savannah,  etc.,  R.  Co.  v.  Flor-  R:    Co.,    212   Fed.    486.                              '        '' 

ida  Fruit  Exch.,  167  U.  S.  512,  42  L.  Ed.  74.  Attorney  General  v    Louisville    etc 

257,   17   S.    Ct.   998;    Interstate    Commerce  R.  Co.,  212  Fed.  486.                                '         '' 
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the  relator  from  having  interstate  traffic  moved  by  said  common  carrier  at  the  same 
rates  as  are  charged,  or  upon  terms  or  conditions  as  favorable  as  those  given,  by- 
said  common  carrier  for  like  traffic  under  similar  conditions  to  any  other  shipper, 
the  gist  of  the  whole  proceeding  is  an  unjust  discrimination  in  favor  of  one  ship- 
per over  another  similarly  situated.  It  is  for  the  remedy  of  such  a  wrong  that 
congress,  by  the  act  in  question,  gave  the  federal  courts  the  power  of  mandamus, 
and  for  such  a  wrong  alone.  There  must  not  only  be  a  discrimination,  but  it  must 
be  an  unjust  discrimination;  and  that  character  of  discrimination  must  not  only 
be  pleaded,  but  it  must  be  proved,  by  the  relator,  otherwise  the  writ  of  mandamus 
will  be  denied  him.'^s 

§  4198.  Injunction. — A  bill  in  equity  exhibits  a  case  arising  under  the  con- 
stitution and  laws  of  the  United  States,  where  it  appears  to  have  been  brought 
sole!)'  to  enforce  a  compliance  with  the  provisions  of  the  Interstate  Commerce 
Act  of  1887,  and  to  compel  the  defendants  to  comply  with  such  act,  by  offering 
proper  and  reasonable  facilities  for  the  interchange  of  traffic  with  complainant,, 
and  enjoining  them  from  refusing  to  receive  from  complainant,  for  transporta- 
tion over  their  lines,  any  cars  which  might  be  tendered  them.'^®  And  it  does  not 
follow,  because  an  action  at  law  for  damages  to  recover  unreasonable  rates  which 
have  been  exacted  in  accordance  with  the  schedule  of  rates  as  filed,  is  forbidden 
by  the  interstate  commerce  act,  that  a  suit  in  equity  is  also  forbidden  to  prevent 
a  filing  or  enforcement  of  a  schedule  of  unreasonable  rates  or  a  change  to  un- 
just or  unreasonable  rates.'^^  When  a  carrier  has  violated  the  terms  of  the  In- 
terstate Commerce  Act  in  any  particular,  the  court  may  grant  a  perpetual  injunc- 
tion as  to  the  act,  commodity  and  means  employed ;  but  the  injunction  will  not  be 
granted  in  general  terms,  prohibiting  the  carrier  from  any  violation  of  the  act.''® 
It  is  competent  for  the  shipper  to  proceed  in  the  circuit  court  to  apply  by  petition 
to  the  circuit  court,  "sitting  in  equity,"  for  the  court  to  hear  and  determine  the 
matter  "as  a  court  of  equity,"  and  issue  an  injunction  "or  other  proper  process, 
mandatory  or  otherwise,"  to  enforce  the  order  of  the  commission.  Under  the 
broad  pov/ers  conferred  upon  the  circuit  court  by  §  16  of  the  act  and  the 
direction  there  given  to  the  court  to  proceed  with  efficiency,  but  without  the  for- 
mality of  equity  proceedings,  "but  in  such  manner  as  to  do  justice  in  the  prem- 
ises," and  in  view  of  the  stipulation  of  the  parties,  recited  in  the  decree  of  the 
court,  the  carriers  are  precluded  from  making  the  objection  that  the  court  did  noi. 
have  jurisdiction  to  entertain  the  petition  and  grant  the  relief  prayed  for  and  de- 
creed.''* 

Applicability  of  General  Principles  of  Law. — "The  requirement  of  the  act 
to  regulate  commerce,  that  a  court  shall  enforce  an  observance  of  the  statute 
against  a  carrier  who  has  been  adjudged  to  have  violated  its  provisions,  in  no 
way  gives  countenance  to  the  assumption  that  congress  intended  that  a  court 
f-hould  issue  an  injunction  of  such  a  general  character  as  would  be  violative  of 
the  most  elementary  principles  of  justice."  ^^ 

75.  United  States  v.  Norfolk,  etc.,  R.  Atlantic,  etc.,  R.  Co.,  315  U.  S.  501,  54 
Co.,   109   Fed.  831.  L.  Ed.  300,  30  S.  Ct.  184. 

76.  Injunction.— In  re  Lennon,  166  U.  77.  Southern  R.  Co.  v.  Tift,  206  U.  S. 
S.   548,  41  L.   Ed.  1110,   17   S.   Ct.  658._  _  433^  51  L.   Ed.  1134,   37   S.   Ct.  709,  11  Am. 

A  case  arising  upon  a  bill  to  enjoin  in-       ^  j;„cr    ji^jjj,    ^as    846 
terstate   carriers  from  putting  into   effect  yg_  ^^^  York,  etc.,  R.  Co.  v.  Interstate 

alleged  unreasonable  rates  is  a  case  ans-       Commerce    Comm.,    300   U.    S.    361,   50   L. 

'^   ^^     Ta    \l  ^'^O"^'.'*"''""    ^".d    '^^^    °^  Ed.  515,  36  S.  Ct.  372. 

the   United   States,   since   the  right  to  be  o       ,          t.     ^           n^-s.             ^^    o 

exempt   from   such    unlawful   exactions   is  79.   Southern   R.   Co.  v    Tift,   206  U.   S. 

one    protected    by    the     Interstate     Com-  428    51  L.  Ed.  1124,  27  S.  Ct.  709,  11  Am. 

merce  Act  as  well  as  the  Anti-Trust  Act,  &   Eng.    Ann.    Cas.    846. 

and,  of  necessity,  in  determining  the  right  80.  Applicability  of  general  principle  of 

to  the  relief  prayed  for,  a  construction  of  law. — New  York,  etc.,  R.  Co.  v.  Interstate 

the    act   to    regulate    commerce    is    essen-  Commerce    Comm.,   200   U.    S.   361,    50   L. 

tially    involved.      Macon    Grocery    Co.    v.  Ed.  515,  36  S.  Ct;  372. 
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To  Prevent  Irreparable  Injury. — The  injury  which  will  be  caused  to  a 
common  carrier  against  which  a  combination  to  induce  the  officers  of  a  common 
carrier  corporation  subject  to  the  provisions  of  the  Interstate  Commerce  Act,  and 
its  locomotive  engineers,  to  refuse  to  receive,  handle,  and  haul  interstate  freight 
from  another  like  common  carrier  as  directed  will  be  irreparable;  and  in  order 
to  prevent  this,  and  maintain  the  status  quo  until  full  relief  can  be  granted,  a 
preliminary  mandatory  injunction  will  issue  against  the  company  and  its  em- 
ployees threatening  the  injury,  restraining  them  from  refusing  to  afford  the 
proper  interchange  of  interstate  freight  and  traffic  facilities  to  complainant. *i 

To  Prevent  Multiplicity  of  Suits. — Where,  on  a  petition  for  an  injunction 
to  restrain  a  railroad  company,  a  common  carrier  of  freights,  from  practicing  an 
unlawful  discrimination,  it  appears  that  the  plaintiffs'  business  is  such  as  to  make 
them  frequent  shippers,  and  that  a  continuous  series  of  shipments  was  necessary 
m  conducting  their  business,  and  that  a  remedy  sought  by  actions  at  law  would 
lead  to  a  multiplicity  of  suits,  the  court  will  intervene  by  injunction  to  prevent 
a  multiplicity  of  suits,  and  it  is  not  a  prerequisite  that  plaintiffs  should  have  first 
established  their  rights  by  an  action  at  law.^^ 

Where  Carrier  Fails  to  File  Report. — The  interstate  commerce  commis- 
sioners are  empowered,  as  complainants,  to  apply,  in  any  proper  circuit  court  of 
the  United  States,  for  a  writ  of  injunction  against  any  common  carrier  neglect- 
ing or  refusing  to  file  or  publish  such  schedule  or  tariffs  with  rates,  fares  or 
charges  as  provided  in  §  6  to  restrain  such  carrier  from  receiving  or  transporting 
property  among  the  several  states  and  territories  of  the  United  States,  or  be- 
tween the  United  States  and  adjacent  foreign  countries  or  between  ports  of 
transshipment  and  of  entry  and  the  several  states  and  territories  of  the  United 
States,  as  mentioned  in  this  section  of  the  act,  until  such  common  carrier  shall 
have  complied  with  the  provisions  of  §  6  relating  to  the  filing  and  publishing  of 
schedules  or  tariffs  of  rates,  fares  and  charges. ^^ 

Enjoining  Schedule  Rates. — The  interstate  commerce  commission  having 
been  given  exclusive  jurisdiction  in  the  first  instance  to  determine  the  reasonable- 
ness of  interstate  rates  by  the  Interstate  Commerce  Act  shippers  can  not  main- 
tain a  suit  in  equity  to  prevent  the  filing  or  enforcement  of  a  schedule  of  rates, 
or  a  change  to  unjust  or  unreasonable  rates,  pending  determination  of  the  rea- 
sonableness thereof  by  the  commission.**     Under  Interstate  Commerce  Act  of 

81.  To  prevent  irreparable  injury. — To-  etc.,  Co.  v.  Norfolk,  etc.,  R.  Co.,  171  Fed. 
ledo,   etc.,   R.   Co.  v.  Pennsylvania  Co.,   54       723. 

Fed.  730,  19   L.  R.  A.  387.  A    circuit    court    of    the    United    States 

82.  To  prevent  multiplicity  of  suits. —  possessed  no  jurisdiction,  prior  to  tiie  en- 
Scofield  V.  Lake  Shore,  etc.,  R.  Co.,  43  actment  by  congress  of  legislation  regu- 
O.  St.  571,  3  N.  E.  907,  54  Am.  Rep.  846.  lating     the     transportation     of     interstate 

83.  Where  carrier  fails  to  file  report.—  commerce,  to  enjoin  the  promulgation  and 
Interstate  Commerce  Act,  §  6,  as  amended  enforcement  genera  ly  by  a  earner  of  a 
March  2,  1889.  Interstate  Commerce  Particular  rate  or  schedule  of  rates  as  un- 
Comm.  V.  Brimson,  154  U.  S.  447,  38  L.  reasonable  its  power  being  limited  in  any 
Ed    1047    14  S    Ct    1125  '^ase    to    the    protection    of    an    individual 

„.„'...'         u  J  1  ^  T-,  shipper  against  the  exaction  from  him  of 

84.  Enjoining    schedule    rates.-Decree      ^^  unreasonable  rate  or  charge,  either  lo- 

^^^°'^..    '^T\.^°-   "■        /"•  '''i«1''-i-^-  =al  °^  interstate,  when  it  had  jurisdiction 

?a°«'  a,  r    PA    ^^\   T^P.  h  'l"      I       r  ^y  reason  of  diverse  citizenship;   nor  has 

206    93  C.  C.  A    114;  Potlatch  Lumber  Co.  jt  jurisdiction  under  Interstate  Commerce 

V.    Spokane    Falls,    etc.,    R.    Co.,    157    Fed.  Act  Feb.  4,  1887,  c.  104,  24  Stat.   379   (U. 

^^^-  S.   Comp.   St.   1901,   p.   3154),   as  amended 

A  circuit  court  of  the  United  States  is  by  Act  June  29,  1906,  c.  3591,  34  Stat.  584 

without  jurisdiction   to   enjoin   the   estab-  (U.   S.   Comp.   St.   Supp.   1907,   p.   892),   to 

lishment  of  an  interstate  freight  rate  by  enjoin  the  filing,  pubHcation,  or   enforce- 

a  carrier,  or  to  enjoin  the  enforcement  of  ment  of  a  proposed  rate  alleged  to  be  un- 

a  new  rates  which  has  been  published  and  reasonable,   in   advance  of  action   thereon 

filed,  before  its  reasonableness  and  valid-  by   the   interstate   commerce   commission, 

ity  have  been  passed  on  by  the  interstate  which  is  by  said  acts  vested  with   exclu- 

comraerce    commission.      Houston    Coal,  sive   jurisdiction    to    determine    with    rea- 
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Feb.  4,  1887,  §  6,  requiring  carriers  to  file  freight  rate  schedules  with  the  inter- 
state commerce  commission  and  to  post  them  in  railway  stations,  and  providing 
that  changes  in  rates  shall  not  take  effect  until  after  thirty  days'  notice  to  the 
commission  and  to  the  public  in  the  same  way,  a  rate  filed  with  the  commission 
is  put  in  force,  though  not  so  posted,  as  affecting  the  circuit  court's  jurisdiction 
to  enjoin  it.*^  A  court  of  equity,  however,  may  properly  enjoin  carriers  from 
fcstablishing,  or  increasing  to,  a  rate  believed  to  be  unreasonable,  at  the  sam*" 
time  leaving  the  matter  in  such  shape  that  the  commission  may  ultimately 
determine  the  question  of  the  reasonableness  of  the  proposed  rate  and  prescribe 
what  will  be  a  just  and  reasonable  rate.^*  Under  §  22  of  the  Interstate  Commerce 
Act,  which  expressly  preserves  all  legal  remedies,  a  circuit  court  of  the  United 
States  has  jurisdiction  of  a  suit  to  enjoin  railroad  companies  from  filing  or  en- 
forcing a  proposed  new  schedule  of  rates  alleged  to  be  unjust  and  unreasonable 
pending  a  determination  of  their  reasonableness  by  the  interstate  commerce 
commission,  where  it  is  shown  that  their  enforcement  would  result  in  irreparable 
injury  to  complainants.*''  The  complainants  having  established  a  rate  for  lemons 
from  California  to  points  between  the  Rocky  Mountains  and  the  Atlantic  coast 
of  a  certain  amount  in  carload  lots,  the  interstate  commerce  commission  passed 
an  order  prescribing  a  rate  of  not  to  exceed  a  less  amount.  The  complainants 
claiming  that  such  rate  had  not  been  adjusted  according  to  the  cost  and  value 
of  the  service,  and  that  the  commission  could  not  lawfully  prescribe  a  single 
blanket  rate  to  points  so  widely  separated,  also  that  the  rate  was  unjust  and  un- 
reasonable, and  so  low  that  the  traffic  was  not  compensatory,  applied  for  an  in- 
junction restraining  the  enforcement  thereof  until  its  validity  could  be  finally 
determined.  The  validity  of  such  rate  being  subject  to  grave  and  serious  doubt, 
an  interlocutory  injunction  will  be  granted  until  the  case  can  be  determined  by 
the  commerce  court.**  "Without  now  stopping  to  enumerate  the  contentions 
on  behalf  of  the  commission,  it  will  suffice,  for  present  purposes,  to  say  that,  after 
considering  those  contentions  and  giving  effect  to  the  presumption  of  validity 
which  should  and  does  attend  an  order  of  the  commission,  we  entertain  such 
grave  and  serious  doubts  of  the  validity  of  the  order  in  question  that  we  think 
its  enforcement  should  be  suspended  until  the  questions  presented  by  the  com- 
plainants' objections  can  be  adequately  considered  and  thoughtfully  determined. 
Those  objections  turn  chiefly  upon  questions  of  law  which  are  new  and  have  an 
importance   far  beyond  their  bearing  upon  the  present  application.     The  time 

sonableness  of  rates  in  the  first  instance.  granted  a  determination  of  the  reason- 
Columbus  Iron,  etc.,  Co.  v.  Kanawha,  etc.,  ableness  thereof  by  the  interstate  com- 
R.  Co.,  171  Fed.  713.  merce  commission,  the  growers  would  be 
For  several  years  prior  to  November,  compelled  to  destroy  their  lemon  trees 
1904,  an  emergency  freight  rate  of  $1  per  and  put  their  land  to  other  uses,  while  the 
hundred  on  lemons  from  California  to  rights  of  the  railroad  companies  could  be 
the  New  York  market  was  in  force  to  protected  by  bond.  Held,  that  the  equi- 
enable  California  growers  to  compete  ties  were  in  favor  of  the  growers,  and 
with  lemons  imported  from  Sicily.  In  that  they  were  entitled  to  a  temporary  in- 
November,  1904,  after  negotiation,  the  junction  on  executing  a  bond  conditioned 
growers  understood  the  rate  made  perma-  to  pay  the  difference  in  the  rates  in  case 
nent,  whereupon  they  enlarged  their  or-  the  higher  rate  was  sustained.  Arlington 
chards  and  increased  their  business  on  the  Heights  Fruit  Co.  v.  Southern  Pac.  Co., 
basis  of  that  factor  of  expense.     This  rate  175   Fed.   141. 

was    continued    for    five    years    and    until  85.   Wickwire   Steel    Co.   v.    New  York, 

after    the    passage    of    the    Payne-Aldrich  gt,.     jj    Qq     ^^-^  jfgj    3]^g 

Tarifif  Law  increasing  the  duty  on  lemons  ^^     ■■^■^^;  ^^    ^_    Central,   etc.,   R.    Co., 

from  1  to   lyi   cents  a  pound,  whereupon  ^^.g  p    ,    j^g,                               ' 

defendants   increased   the   freight   rate   to  .._■"_       „    ^          -^     ■,-    r^ 

$1.15  on  the  plea  of  greater  cost  of  labor.  ^  87.  Northern  Pac.  R.  Co  w.  Pacific  Coast 

There    was    evidence,    however,    that    the  Lumber    etc.,  Ass  n    165  Fed    1,  91  C.  C. 

cost  of  transportation  was  no  greater  than  A.  39;  Union  Pac.  R.  Co.  z;.  Oregon,  etc., 

before,  and  that  if  a  temporary  injunction  Ass  n,  165  i'ed.  13,  91  C.  C.  A.  51. 

restraining  the  new  rate  which  the  grow-  88.  Atchison,   etc.,   R.   Co.  v.   Interstate 

ers    claimed    was    unreasonable    was    not  Commerce  Comm.,   182  Fed.  189. 
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when  the  order  will  become  effective  is  near  by,  and  this  case  is  one  which  soon 
"will  pass  from  our  jurisdiction  to  that  of  the  commerce  court,  which  has  been 
■created  especially  to  consider  and  determine  controversies  such  as  this.  Act 
June  18,  1910,  c.  309,  36  Stat.  539.  Any  order  which  we  may  make  will  be 
interlocutory,  and  the  final,  hearing  must  be  in  the  commerce  court.  The  same 
questions  will  then  arise  again,  and  they  may  arise  in  that  court  before  that  time, 
■either  through  a  like  application  in  some  other  case  or  through  further  inter- 
locutory proceedings  in  this  case."  ^^  But  when  a  controversy  between  parties 
relative  to  transportation  rates  is  pending  before  the  interstate  commerce  com- 
mission, and  no  irreparable  injuries  seem  threatened,  equity,  in  advance  of  the 
action  of  the  commission,  will  not  ordinarily  enjoin  the  enforcement  of  the  rates.*" 
On  an  application  for  a  temporary  injimction  to  restrain  the  enforcement  of  an 
increased  interstate  freight  rate,  pending  determination  of  its  reasonableness 
hy  the  interstate  commerce  commission,  it  is  the  duty  of  the  court  to  balance  the 
equities  between  the  parties,  and  ascertain  which  of  them  will  suffer  greater 
detriment  by  the  court's  action. ^^ 

Injunction  Pending  Hearing  before  Commission. — Under  §  22  of  the 
Interstate  Commerce  Act  of  Feb.  4,  1887,  which  expressly  preserves  all  legal 
remedies,  a  circuit  court  of  the  United  States  has  jurisdiction  of  a  suit  to  enjoin 
railroad  companies  from  filing  or  enforcing  a  proposed  new  schedule  of  rates 
alleged  to  be  unjust  and  unreasonable  pending  a  determination  of  their  reason- 
?-:bleness  by  the  interstate  commerce  commission,  where  it  is  shown  that  their 
•enforcement  would  result  in  irreparable  injury  to  complainants. ^^ 

Perpetual  Injunction. — If  a  suit  by  the  attorney  general  of  the  United 
States  to  enjoin  a  railroad  from  granting  rebates  could  have  been  continued  under 
the  Act  of  Feb.  19,  1903,  where  the  antecedent  offense  of  the  railroad  company 
was  being  continued  after  such  date,  an  action  by  the  United  States  attorney 
in  the  summary  method  authorized  by  the  latter  act  would  have  presented  an 
issue  of  fact  entitling  defendant  to  a  hearing  thereon,  and  any  injunction  granted 
would  be  as  to  violations  of  law  then  being  committed,  but  would  not  vitalize 
an  antecedent  injunctive  order  granted  by  the  court  when  it  had  no  injunction 
to  make  it.^^  A  carrier  which  has  been  adjudged  to  have  violated  the  act  to 
i'egulate  commerce  in  a  specific  particular  may  be  restrained  from  further  like 
violations  of  the  act,  but  should  not  be  enjoined  in  general  terms  from  violating 
the  act  in  the  future  in  any  particular.** 

Enjoining  Violation  of  Anti-Trust  Law. — The  Interstate  Commerce  Act 
and  the  Sherman  anti-trust  law  are  separate  and  independent  acts,  and  jurisdic- 
tion of  the  Circuit  Court  of  the  United  States  over  a  bill  in  equity  to  enjoin  a 
railroad  company  from  granting  rebates  to  favored  shippers  can  not  be  main- 
tained on  the  ground  that  such  act  of  the  railroad  company  is  a  monopoly  within 
the  meaning  of  the  second  section  of  the  Anti-Trust  Act  of  July  2,  1890.*^ 

Enjoining  Increase  in  Rates. — Under  Interstate  Commerce  Act  Feb.  4, 
1887,  §§  13,  15,  authorizing  complaints  to  the  interstate  commerce  commission 
against  unjust  freight  rates  fixed  by  a  carrier,  and  under  §  16,  authorizing 
awards  of  damages  by  the  commission,  and  empowering  the  federal  circuit  court 
to  enforce  the  commission's  orders  by  injunction  or  other  proper  process,  the 

89.  Atchison,  etc.,  R.  Co.  v.  Interstate  Oregon,  etc.,  Ass'n,  165  Fed.  13,  91  C.  C. 
Commerce   Comm.,   183   Fed.   189.  A.  51. 

90.  Tift  V.  Southern  R.  Co.,  133  Fed.  93-  Perpetual  injunction.— United  States 
789  V.  Atchison,  etc.,  R.  Co.,  142  Fed.  176. 

91.  Arlington  Heights  Fruit  Co.  v.  Vnrt^.trp^r  ^'^^^  T^'^r"^  '"'  ^^"^ 
<iniithprn  Par  Cn  175  Fed  141  York,  etc.,  R.  Co.  V.  Interstate  Commerce 
touthern   Fac.   Co.,   175  l<ed.   141.  Comm.,   36   S.   Ct.   273,   300  U.    S.   361,   50 

92.  Injunction   pending   hearing   before  l.  ]J(J.  515. 

commission.— Northern  Pac.  R.  Co.  i-.  Pa-  95.  Enjoining  violation  of  anti-trust  law 

cific   Coast  Lumber    etc..  Ass  n,   165  Fed.      —United  States  v.  Atchison,  etc.,  R.  Co.. 
1,  91  C.  C.  A.  39;  Union  Pac.  R.   Co.  v.      142  Fed.  176.  ■ 
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circuit  court  has  no  jurisdiction  of  a  suit  to  enjoin  an  advance  in  freight  rates  on 
a  commodity  pursuant  to  a  conspiracy  to  discriminate  against  complaints,  though 
§  9  provides  that  one  claiming  to  be  damaged  by  a  carrier  may  elect  to  complain 
to  the  commission  or  sue  in  the  federal  courts,  though  §  22  provides  that  the 
act  shall  not  alter  existing  remedies,  and  though  §  23  gives  the  circuit  and  dis- 
trict courts  jurisdiction  in  case  of  violations  by  carriers  of  certain  provisions  of 
the  act  to  issue  mandamus  to  compel  conformity.^^  "Conceding  this,  it  is  argued 
that  the  circuit  court  may  exercise  its  inherent  powers  to  prevent  threatened 
injury  where  the  rates  have  not  been  actually  fixed  in  accordance  with  the  pro- 
visions of  the  statute.  In  other  words,  if  the  carrier  simply  threatens  to  fix  a 
rate,  or  has  not  fixed  the  rate  effectively,  the  court  may  restrain  the  carrier  from 
so  doing,  if  it  regards  the  rate  as  unreasonable  or  likely  to  cause  irreparable 
damage.  The  effect  of  this  would  be  to  prevent  the  carrier  from  ever  fixing  or 
changing  its  rates  in  accordance  with  the  law.  Be"  this  as  it  may,  we  think  the 
rate  was  fixed.  Section  6  of  the  act  requires  the  carrier  to  file  with  the  commis- 
sion and  keep  open  to  public  inspection,  by  posting  in  every  depot,  station,  or 
office  where  passengers  or  freight  are  received  for  transportation,  schedules 
showing  its  rates  between  different  points.  Changes  in  rates  are  not  to  go  into 
effect  until  after  thirty  days'  notice  to  the  commission  and  to  the  public  has  been 
given  in  the  same  way."  ^'^ 

Venue  of  Suit  to  Enjoin  Increase  of  Rates. — A  bill  to  obtain  an  injunc- 
tion against  various  interstate  carriers,  who  were  nonresidents  of  the  district, 
to  restrain  them  from  putting  into  effect  an  advance  of  rates  for  carriage  of 
commodities  in  interstate  commerce  through  a  large  area  embracing  parts  of 
several  different  states,  charging  that  the  carriers  were  members  of  a  freight 
association  organized  and  maintained  under  agreements  to  constitute  an  illegal 
combination  in  restraint  of  trade  and  fostering  a  monopoly,  presents  for  neces- 
sary consideration  the  proper  construction  of  the  Federal  Interstate  Commerce 
Act,  so  that  the  court's  jurisdiction  does  not  rest  solely  on  diversity  of  citizenship 
of  the  parties,  and  hence  the  federal  circuit  court  in  the  district  of  complain- 
ants' residence  has  no  jurisdiction  to  compel  the  defendants  to  answer  over 
their  objection. ^^ 

Jurisdiction  of  Commerce  Court. — The  commerce  court,  under  Act  June 
18,  1910,  can  enjoin  an  order  of  the  commission  requiring  railroad  companies  to 
cease  charging  lower  rates   for  coal  intended  for  railway  consumption  than  is 

96.  Enjoining  increase  in  rates. — Wick-  words:  'Concluding,  as  we  do,  that  a  ship- 
wire  Steel  Co.  V.  New  York,  etc.,  R.  Co.,  per  seeking  reparation  predicated  upon 
181  Fed.  316.  the    unreasonableness    of    the    established 

"These  broad  provisions  would  appar-  rate  must,  under  the  act  to  regulate  com- 
ently  justify  the  exercise  by  the  court  of  merce,  primarily  invoke  redress  through 
any  of  its  inherent  powers  in  behalf  of  the  Interstate  Commerce  Commission, 
persons  complaining  of  any  violations  by  which  body  alone  is  vested  with  power 
carriers  of  the  act;  but  the  supreme  court  originally  to  entertain  proceedings  for  the 
has  held,  in  Texas,  etc.,  R.  Co.  v.  Abilene  alteration  of  an  established  schedule,  be- 
Cotton  Oil  Co.,  204  U.  S.  426,  51  L.  Ed.  cause  the  rates  fixed  therein  are  unrea- 
553,  27  S.  Ct.  350,  9  Am.  &  Eng.  Ann.  sonable,  it  is  unnecessary  for  us  to  con- 
Cas.  1075,  that  they  are  to  be  construed  sider  whether  the  court  below  would  have 
with  reference  to  and  limited  by  the  pow-  had  jurisdiction  to  afford  relief,  if  the 
ers  conferred  by  congress  upon  the  inter-  right  asserted  had  not  been  repugnant  to 
state  commerce  commission,  for  the  pur-  the  provisions  of  the  act  to  regulate  com- 
pose of  insuring  and  enforcing  the  estab-  merce.' "  Wickwire  Steel  Co.  v.  New 
lishment  and  maintenance  of  reasonable  York,  etc.,  R.  Co.,  181  Fed.  316. 
and  uniform  rates.  In  other  words,  they  97.  Wickwire  Steel  Co.  v.  New  York, 
are  to  be  construed  as  intended  to  re-  etc.,  R.  Co.,  181  Fed.  316. 
dress  wrongs  that  need  not  be  complained  98.  Venue  of  suit  to  enjoin  increase  of 
of  in  the  first  instance  to  the  interstate  rates. — Atlantic,  etc.,  R.  Co.  v.  Macon 
commerce  commission.  Mr.  Justice  Grocery  Co.,  166  Fed.  206,  92  C.  C.  A. 
White    concluded    his   opinion   with   these  114. 
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accorded  to  other  shippers.^® 

Mandatory  Injunction. — The  duty  imposed  on  railroad  companies  by  the 
jaws  of  a  state  and  by  the  Interstate  Commerce  Act  of  receiving  from  connecting 
roads  freight  and  passengers,  is  one  which  the  federal  courts  in  that  state  will 
enforce  by  mandatory  injunction  where  the  injury  resulting  from  its  nonper- 
formance is  continuing;  and  it  is  no  defense  to  such  relief  that  a  strike  of  loco- 
motive engineers  and  firemen  has  been  ordered  on  plaintiff's  road,  and  that,  if 
defendant's  road  should  accept  cars  from  the  boycotted  road,  its  own  men  would 
be  called  out.^  Where  a  labor  organization  has  declared  a  boycott  against  a 
railroad,  and  connecting  roads  are  therefore  refusing,  or  seem  about  to  refuse, 
to  afford  equal  facilities  to  the  boycotted  road,  in  violation  of  §  3  of  the  Inter- 
state Commerce  Act,  they  may  be  compelled  to  do  so  by  mandatory  injunction, 
since  the  case  is  urgent,  the  rights  of  the  parties  free  from  reasonable  doubt,  and 
the  duty  sought  to  be  enforced  is  imposed  by  law.^ 

Enjoining  Receiver. — The  petition  of  a  railroad  company,  intervener,  repre- 
sented that  the  receiver  appointed  by  the  court  had  issued  an  order  in  violation 
of  his  duties  as  a  common  carrier,  and  of  a  custom  between  the  two  roads,  in- 
structing his  agents  to  receive  no  more  through  freight  cars  of  the  petitioner, 
and  that  freight  of  that  character  offered  by  the  petitioner  had  been  refused, 
though  the  proper  tender  of  expense  bills  had  been  made.  It  also  alleged  that 
the  Brotherhood  of  Locomotive  Engineers  had  commanded  a  strike  on  petition- 
er's road,  and,  in  order  to  boycott  it,  had  issued  instructions  to  its  members  on 
other  connecting  systems  not  to  handle  any  of  petitioner's  freight.  The  prayer 
was  for  a  peremptory  order  on  the  receiver  to  take  such  freight,  for  an  injunc- 
tion on  the  brotherhood  from  interfering  with  the  engineers  on  the  receiver's 
road,  and  for  a  rule  on  the  officers  of  the  brotherhood  to  show  cause  why  they 
should  not  be  punished  for  contempt.  The  answer  of  the  receiver  admitted  the 
issuance  of  the  order  complained  of,  but  set  out  that  it  was  intended  to  be 
temporary  only,  and  was,  as  a  matter  of  fact,  rescinded  two  days  after  the  peti- 
tion 'was  filed,  and  another  order  made  establishing  intercovtrse  on  the  old 
basis,  and  that  this  order  was  meant  to  be  permanent.  It  was  denied  that  the 
receiver  or  any  of  his  engineers  had  been  interfered  with  in  any  manner  by  the 
brotherhood,  or  that  the  first  order  was  promulgated  under  moral  duress  of  that 
association.  It  was  held,  that  the  objectionable  order  having  been  permanently 
rescinded,  and  no  interference  by  the  brotherhood  having  been  proven,  neither 
the  peremptoiy  order,  nor  the  injunction,  nor  the  rule  asked  for  should  issue, 
but  that  the  petition  should  remain  on  file  for  further  action,  should  any  occa- 
sion therefor  arise.^ 

§  4199.  In  Particular  Instances. — Proceeding  to  Compel  Carrier  to 
Transport  Goods. — A  suit  to  compel  an  interstate  carrier  to  receive  and  trans- 
port goods  tendered  to  it  for  shipment,  which  it  wholly  refuses  to  do,  is  one  to 
compel  the  performance  of  a  duty  imposed  on  it  by  law,  and  within  the  juris- 
diction of  the  courts ;  and  complainant  is  not  required  to  resort  in  the  first  in- 
stance to  the  interstate  commerce  commission.* 

Proceeding  to  Compel  Publishing  Schedules  of  Rates. — The  Interstate 
Commerce  Act  provided  that  common  carriers  should  publish  schedules  of  rea- 
sonable and  uniform  rates,  and,  where  such  provision  of  the  act  had  been  com- 
plied with,  and  copies  of  the  schedule  of  rates  had  been  filed  with  the  commerce 

99.  Jurisdiction  of  commerce  court. — In-  Co.,  54  Fed.  746,  19  L.  R.  A.  395,  follow- 

terstate    Commerce    Comm.   -v.    Baltimore,  ing  Coe  v.  Louisville,  etc.,  R.   Co.,  3  Fed. 

etc.,   R.    Co.,   32   S.   Ct.   743,   325   U.   S.   326,  775,   783. 

56  L.   Ed.  1107,  Ann  Cas.  1914A,  504.  3.     Enjoining    receiver.— Beers    v.    Wa- 

1.  Mandatory  injunction. — Chicago,  etc.,  bash,  etc.,  R.  Co.,  34  Fed.  344. 

R.  Co.  V.  Burlington,  etc.,  R.  Co.,  34  Fed.  4.  Proceeding  to  compel  carrier  to  trans- 

481.  port  goods.— Danciger  v.  Wells,  Fargo  & 

2.  Toledo,  etc.,   R.  Co.  v.  Pennsylvania       Co.,    154   Fed.    379. 
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commission  and  not  found  unreasonable  by  that  body,  a  shipper  could  not  re- 
cover, at  common  law,  unreasonable  freight  charges  on  interstate  shipments.* 
Although,  when  the  act  to  regulate  commerce  was  enacted  there  was .  contrariety 
of  opinion  whether,  when  a  rate  charged  by  a  carrier  was  in  and  of  itself  reason- 
able, the  person  from  whom  such  a  charge  was  exacted  had  at  common  law  an. 
action  against  the  carrier  because  of  damage  asserted  to  have  been  suffered  by 
a  discrimination  against  such  person  or  a  preference  given  by  the  carrier  tO' 
another.  It  inevitably  follows  from  the  context  of  the  act  that  the  independent 
right  of  an  individual  originally  to  maintain  actions  in  courts  to  obtain  pecuniary 
redress  for  violations  of  the  act  conferred  by  the  ninth  section  must  be  confined 
to  redress  of  such  wrongs  as  can,  consistently  with  the  context  of  the  act,  be 
redressed  by  courts  without  previous  action  by  the  commission,  and,  therefore, 
does  not  imply  the  power  in  a  court  to  primarily  hear  complaints  concerning' 
wrongs  of  the  character  of  the  one  here  complained  of.® 

Action  to  Recover  Excess  of  Freight.-^Until  a  schedule  of  rates,  filed 
and  published  by  a  common  carrier,  pursuant  to  the  act,  has  been  declared  ex- 
cessive and  unreasonable  by  the  interstate  commerce  commission,  a  shipper  can 
not  maintain  an  action  for  the  excess  of  freight  exacted  on  interstate  shipments, 
if  the  rates  charged  were  those  fixed  by  the  schedule.''  Where  an  interstate 
rate  on  railroad  ties,  duly  filed,  had  never  in  itself  been  declared  illegal  or  ex- 
cessive by  the  interstate  commerce  commission,  the  fact  that  such  rate  was 
higher  than  the  rate  charged  for  rough  lumber,  and  that  the  commission  in 
another  proceeding  had  determined  that  rough  lumber  and  railroad  ties  should 
take  the  same  classification,  was  insufficient  to  entitle  a  shipper  having  paid  the 
tie  rate  to  recover  the  excess  over  the  rate  fixed  for  lumber,  without  a  hearing 
and  an  award  before  the  commission. ^ 

Action  to  Recover  Damages. — The  rule  that  an  action  at  law  to  recover 
excessive  interstate  freight  charges  can  not  be  maintained  in  advance  of  action 
by  the  interstate  commerce  commission  will  not'  prevent  a  federal  circuit  court 
which  has  suspended  proceedings  on  a  bill  seeking  relief  from  an  advance  in 
freight  rates,  pending  action  by  the  commission,  from  granting  relief  in  the 
exercise  of  its  powers  under  Act  Feb.  4,  1887,  §  16,  as  a  court  of  equity,  on  a 

5.  Proceeding  to  compel  publishing  June  29,  1906,  c.  3591,  §  5,  34  Stat.  590 
schedules  of  rates. — Texas,  etc.,  R.  Co.  v.  (U.  S.  Comp.  St.  Supp.  1907,  p.  903),  pro- 
Cisco  Oil  Mill,  204  U.  S.  449,  51  L.  Ed.  vides  that  if,  after  hearing  on  a  complaint 
562,  27  S.  Ct.  358;  Texas,  etc.,  R.  Co.  v.  by  shippers,  the  commission  shall  deter- 
Abilene  Cotton  Oil  Co.,  204  U.  S.  426,  51  mine  that  any  party  is  entitled  to  an 
L.  Ed.  553,  27  S.  Ct.  350,  9  Am.  &  Eng.  award  of  damages  for  a  violation  of  the 
Ann.  Cas.  1075;  Southern  R.  Co.  v.  Tift,  act,  the  commission  shall  direct  payment 
206  U.  S.  428,  51  L.  Ed.  1124,  27  S.  Ct.  thereof,  and  if  the  carrier  does  not  pay 
709,  11  Am.   &  Eng.  Ann.  Cas.  846.  within   the   time  limited  in  the   order   the 

6.  Texas,  etc.,  R.  Co.  v.  Abilene  Cotton  complainant  may  sue  to  recover  such 
Oil  Co.,  204  U.  S.  436,  51  L.  Ed.  553,  27  damages,  and  in  such  suit  the  findings  and 
S.  Ct.  350,  9  Am.  &  Eng.  Ann.  Cas.  1075.  order   of  the   commission   shall   be   prima 

7.  Action  to  recover  excess  of  freight.  facie  evidence  of  the  facts  therein  stated. 
— In  an  action  by  a  shipper  to  recover  the  All  complaints  for  the  recovery  of  dam- 
excess  of  freight  on  interstate  shipments,  ages  are  also  required  to  be  filed  with  the 
the  rates  charged  being  according  to  the  commission  within  two  years  after  the 
schedule  filed  and  published  by  the  car-  cause  of  action  accrues,  and  a  petition  for 
rier,  pursuant  to  Act  Cong.  Feb.  4,  1887  the  enforcement  of  an  order  within  one 
(Act  Feb.  4,  1887,  c.  104,  24  Stat.  379  [U.  year  after  the  date  of  the  order.  Held, 
S.  Comp.  St.  1901,  p.  3153]),  and  the  sev-  that  an  action  by  an  interstate  shipper  t& 
eral  acts  amendatory  thereof,  nothing  but  recover  damages  for  a  charge  of  illegal 
a  prior  adjudication  by  the  interstate  and  excessive  rates  is  not  maintainable 
commerce  commission  that  such  rates  are  until  after  a  hearing  and  award  before  the 
excessive  and  unreasonable  will  justify  a  interstate  commerce  commission.  How- 
recovery.  Robinson  v.  Baltimore,  etc.,  R.  ard  Supply  Co.  v.  Chesapeake,  etc.,  R.  Co.,. 
Co.,  63  S.  E.  323,  64  W.  Va.  406.  162  Fed.   188. 

Interstate  Commerce  Act  Feb.  4,  1887,  8.   Howard   Supply   Co.   v.   Chesapeake, 

c.  104,  §  16,  34  Stat.  384  (U.  S.  Comp.  St.      etc.,  R.  Co.,  163  Fed.  188. 
1901,  p.  3165),  as  amended  by  Act  Cong. 
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petition  filed  after  the  commission  has  acted,  stating  the  substance  of  the  find- 
ings of  the  commission,  and  containing  a  copy  of  its  report  and  opinion,  where 
defendants  have  stipulated  in  open  court  that,  in  case  complainants  prevailed, 
decree  of  restitution  might  be  made.^ 

Action  for  Penalty  for  Failure  to  Feed  and  Water  Stock. — Since  an 
action  against  an  interstate  carrier  for  violation  of  the  twenty-eight  hour  law 
is  a  civil  action  for  a  penalty,  §  4,  authorizing  such  action  to  be  brought  in  the 
circuit  or  district  court  of  the  United  States  within  the  district  where  the  viola- 
tion may  have  been  committed  or  the  person  or  corporation  resides  or  carries 
on  business,  is  not  unconstitutional,  as  a  violation  of  the  sixth  amendment  of 
the  federal  constitution,  declaring  that  in  criminal  prosecutions  the  accused  shall 
be  entitled  to  a  trial  in  the  district  where  the  crime  has  been  committed. 'i" 

§  4200.  Equity  Jurisdiction. — Under  its  general  chancery  jurisdiction,  a 
court  of  equity  has  power  to  remedy  wrongs  consisting  of  the  violation  by  a 
carrier  of  the  provisions  of  the  interstate  commerce  law  prohibiting  discrim- 
ination between  shippers. ^^ 

Statutory  Provision. — The  Act  of  Feb.  19,  1903,  providing  that  the  equity 
jurisdiction  of  the  United  States  shall  extend  to  cover  a  suit  by  the  government 
against  a  carrier  for  unlawful  discrimination  between  shippers,  applies  not  only 
to  violations  of  the  interstate  commerce  law  subsequent  to  its  enactment,  but 
to  every  violation,  whether  previously  or  subsequently. ^^  Prior  to  the  Act  of 
Feb.  19,  1903,  a  United  States  circuit  court  had  no  jurisdiction  in  equity  over 
a  suit  instituted  by  the  attorney  general  of  the  United  States  to  enjoin  a  rail- 
road company  from  granting  rebates  under  the  interstate  commerce  law,  es- 
pecially where  no  order  had  been  made  by  the  interstate  commerce  commission 
on  the  railroad  company  to  discontinue  the  forbidden  act.^^ 

Adequate  Remedy  at  Law. — The  rule  that  equitable  relief  will  not  be 
granted  until  the  complainant's  right  or  title  has  been  established  in  an  action 
at  law  does  not  apply  where  the  subject  matter  of  the  litigation  is  alleged  dis- 
crimination in  violation  of  the  interstate  commerce  act ;  and  where,  in  such 
case,  the  remedy  at  law  is  not  adequate,  equity  will  take  jurisdiction. i* 

§  4201.  Proceedings  at  Law  or  in  Equity. — When  the  court  is  invoked 
by  the  commission  to  enforce  its  lawful  orders  or  requirements,  the  court  shall 
proceed,  as  a  court  of  equity,  to  hear  and  determine  the  matter,  and  in  such 
manner  as  to  do  justice  in  the  premises. ^^ 

Action  for  Reparation  Distinguished  from  Suit  to  Enforce  Order. — 
The  Interstate  Commerce  Act  makes  a  clear  distinction  between  a  suit  brought 
to  enforce  an  administrative  order  made  by  the  interstate  commerce  commission, 
which  is  in  equity,  the  only  question  in  issue  being  the  lawfulness  of  the  order, 
and  an  action  brought  to  recover  damages  for  which  reparation  has  been  awarded 
by  the  commission.  The  latter  is  not  a  suit  to  enforce  the  order,  nor  based 
thereon,  but  is  an  independent  plenary  action  at  law,  triable  to  a  jury,  and  to 
proceed  "like  all  other  civil  suits  for  damages,"  except  that  the  findings  and 
order  of  the  commission  are  receivable  as  prima  facie  evidence  of  the  facts 
therein  stated,  the  commission  being  required  by  §  14,  on  making  an  order  award- 

9.  Action  to   recover  damages. — South-      v.  Michigan  Cent.  R.  Co.,  122  Fed    544 
em   R.   Co.   V.  Tift,   206  U.   S.   438,   51  L.  13.   United   States  v.  Atchison,   etc,   R. 
Ed.   1124,   27   S.    Ct.   709,   11   Am.   &   Eng.       Co.,  143  Fed.  176. 

Ann.  Cas.  846,  affirming  138  Fed.  753.  14.  Adequate  remedy  at  law. — Interstate 

10.  Action  for  penalty  for  failure  to  Stockyards  Co.  v.  Indianapolis,  etc.,  R. 
feed  and  water  stock. — Judgment  United      Co.,  99  Fed.  473. 

States  V.  Southern  Pac.  Co.,  163  Fed.  413,  15.  Proceedings  at  law  or  in  equity. 

affirmed  in  171  Fed.  364,  96  C.  C.  A.  356.  Interstate  Commerce  Comm.  v.  Alabama 

11.  Equity  jurisdiction. — United  States  Mid.  R.  Co.,  168  U.  S.  144,  43  L,  Ed  414 
V.  Michigan  Cent.  R.  Co.,  122  Fed.  544.  18  S.  Ct.  45.  •  •       •        > 

12.  Statutory  provision. — United   States 
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ing  damages,  but  not  otherwise,   to  make  and  report  the  findings  of   fact  on 
which  the  award  is  made.^® 

§  4202.  Parties. — All  parties  in  whose  favor  the  interstate  commerce  com- 
mission has  awarded  damages  by  a  single  order  may  be  joined  as  plaintiffs  in  a 
suit  to  recover  those  damages. ^'^  As  in  such  a  suit  separate  recoveries  in  favor 
of  each  plaintiff  and  against  each  defendant  respectively  may  be  secured  by  a 
single  judgment,  that  judgment  and  every  part  of  it  may  be  challenged  by  a 
single  writ  of  error  to  which  all  in  interest  are  made  parties. ^^  Where  the 
shipments  under  a  schedule  of  rates  were  entirely  without  the  district,  and  the 
other  carrier,  which  was  a  party  to  such  schedule,  is  not  before  the  court,  it  has 
no  jurisdiction  over  the  schedule,  or  power  to  prevent  a  discrimination  com- 
plained of. 18 

Proper  and  Necessary  Parties. — A  terminal  or  belt  railroad  company, 
which  owns  and  leases  tracks  and  switches  in  and  around  a  city,  and  entirely 
within  one  state,  and  which  has  entered  into  a  contract  with  the  several  roads 
entering  the  city,  under  which  its  property  is  entirely  managed  and  operated  by  a 
board  of  managers  composed  of  a  member  selected  by  each  of  such  roads,  who 
pay  a  fixed  rental  therefor,  is  a  proper,  but  not  a  necessary,  party  to  a  suit  again3t 
such  roads  for  violating  the  Interstate  Commerce  Act  by  discriminating  against 
a  business  establishment  located  on  its  lines,  and  its  joinder  in  such  suit  does  not 
deprive  a  federal  court  of  jurisdiction.^o 

Action  for  Penalty. — An  action  under  Interstate  Commerce  Act  ^^  against 
an  interstate  carrier  to  recover  damages  for  a  violation  of  the  act,  is  not  one 
strictly  for  the  recovery  of  a  penalty,  and  under  a  state  statute  ^^  which  provides 
that  executors  or  administrators  shall  have  power  to  commence  and  prosecute  all 
personal  actions  which  the  decedent  whom  they  represent  might  have  com- 
menced and  prosecuted  except  actions  for  slander,  for  libels,  and  for  wrongs 
done  to  the  person,  such  an  action  against  a  carrier  which  has  abated  by  the 
death  of  the  plaintiff  may  be  revived  in  the  name  of  his  executors. ^^ 

Where,  in  an  action  to  recover  damages  against  an  interstate  carrier  for 
imposition  of  alleged  unreasonable  rates,  it  appeared  that  some  of  the  shipments 
were  made  by  plaintiff,  an  objection  that  plaintiff  was  not  the  real  party  in  in- 
terest because  the  rights  of  other  shippers  had  been  illegally  assigned  to  it  was 
unsustainable. 2* 

Mandamus  or  Injunction  to  Prevent  Discrimination. — The  grant  of 
power  to  federal  courts  to  issue  mandamus  against  a  common  carrier  corpora- 
lion  to  prevent  discrimination  necessarily  embraced  power  to  act  on  the  officers 
of  such  corporation  in  control  thereof,  independent  of  §  2  of  the  Act  of  Feb.  19, 
1903,  providing  that  in  any  proceeding  to  enforce  the  statutes  relating  to  in- 
terstate commerce  it  should  be  lawful  to  include  as  parties,  in  addition  to  the 
carrier,  all  persons  interested  in  or  affected  by  the  practice  under  consideration, 
etc. 2^     Where  there  has  been  a  preliminary  inquiry  and  finding  by  the  interstate 

16.  Action  for  reparation  distinguished  20.  Proper  and  necessary  parties. — In- 
from  suit  to  enforce  order. — Lehigh  Val-  terstate  Stockyards  Co.  v.  Indianapolis, 
ley  R.  Co.  v.  Meeker,  211  Fed.  785.  etc.,  R.   Co.,   99  Fed.  472. 

17.  Parties. — Act  June  29,  1906,  c.  3591,  21.  Action  for  penalty. — Act  Feb.  4, 
§  16,  par.  3,  34  Stat.  590  (U.  S.  Comp.  St.  1SS7,  c.  104.  §  9,  24  Stat.  382  (U.  S.  Comp. 
Supp.    1909,    p.    1160).  St.    1901,    p.    3159). 

18.  "This  case  will  therefore  be  consid-  22.    Act    Pennsylvania    Feb.    24,    1834,    § 

ered  upon  the  writ  of  error  against  all  the  28,  Pa.   Laws    78. 

defendants  in  error,  and  the  writs  against  oot         j'         -d  i        •     -r,    r^       ^,^. 

t,      jr   4.1.  i-     1  -11     V.       J-  23.  Langdon  v.  Pennsylvania  R.  Co.,  194 

each    of   them    respectively    will     be     dis-       -o   j    7j,„  °  ^      =3  vanio.  j.v.  v-u., 

missed,    without    costs."      Union    Pac.    R. 

Co.    V.    Updike    Grain    Co.,    178    Fed.    223.  24.   National   Pole   Co.   v.   Chicago,   etc., 

See  Kansas,  etc.,  R.  Co.  v.  United  States,  R-  Co.,  211  Fed.  65. 

231  U.  S.  423,  34  S.  Ct.  125.  25.    Mandamus    to    prevent    discrimina- 

19.  Allen  v.  Oregon  R.,  etc.,  Co.,  98  tion. — West  Virginia,  etc.,  R.  Co.  v.  King- 
Fed.   16.  wood    Coal    Co.,    134   Fed.    198. 
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commerce  commission  on  the  question  of  such  unlawful  discrimination,  a  suit 
against  the  carrier  may  be  maintained  by  the  government.^*  The  Act  of  Feb. 
19,  1903,  §  3,  authorizes  a  suit  in  equity  by  the  United  States  to  restrain  a  viola- 
tion of  the  act  by  discrimination  or  the  giving  of  rebates  only  against  a  common 
■carrier,  subject  to  its  provisions.^'' 

Injunction  to  Prevent  Rebating. — The  Act  of  Feb.  19,  1903,  §  3,  prohib- 
iting rebates  by  carriers,  provides  for  actions  by  the  interstate  commerce  com- 
mission after  investigation,  and  declares  that  it  shall  be  the  duty  of  the  several 
district  attorneys  of  the  United  States,  whenever  the  attorney  general  shall 
direct,  either  of  his  own  motion  or  upon  the  request  of  the  interstate  commerce 
commission,  to  institute  and  prosecute  such  proceedings.  The  attorney  general 
had  authority  to  institute  a  proceeding  to  restrain  rebating  by  interstate  carriers 
of  his  own  motion,  without  direction  or  investigation  on  the  part  of  the  inter- 
state commerce  commission. ^^ 

§  4203.  Limitation  and  Laches. — A  state  statute  providing  that  actions 
to  recover  a  forfeiture  or  penalty  on  a  penal  statute  shall  be  brought  within  one 
year,  has  no  application  to  an  action  in  a  federal  court  against  a  common  carrier 
to  recover  damages  for  discrimination  in  violation  of  Act  of  Feb.  4,  1887,  pro- 
viding that  for  a  violation  of  the  terms  of  the  act  the  carrier  shall  be  liable  to 
the  persons  injured  for  the  full  amount  of  damages  sustained  and  for  a  reason- 
able counsel  or  attorney's  fee  to  be  taxed  by  the  court.  Such  action  is  governed 
liy  Rev.  St.,  §  1047,  providing  that  no  suit  or  prosecution  for  any  penalty  or 
forfeiture  accruing  under  the  laws  of  the  United  States  shall  be  maintained, 
except  as  otherwise  specially  provided,  unless  commenced  within  five  years  from 
the  time  when  the  penalty  or  forfeiture  accrued,  etc.^^ 

Under  Set  of  June  29,  1906. — State  laws  declaring  contracts  invalid  which 
require  the  bringing  of  an  action  against  a  carrier  for  loss  of  or  damage  to  a 
shipment  in  less  than  the  statutory  period  were  superseded,  so  far  as  interstate 
shipments  are  concerned,  by  the  Carmack  amendment  of  June  29,  1906,  which 
furnishes  the  exclusive  rule  on  the  subject  of  the  liability  of  the  carrier  under 
contracts  for  shipment.^** 

§  4204.  Pleadings. — Allegations  as  to  Parties. — In  an  action  brought 
by  a  shipper  against  a  common  carrier  subject  to  the  Interstate  Commerce  Act  to 
recover  alleged  excessive  charges  discriminating  against  him  in  favor  of  other 
shippers,  where  one  of  the  grounds  alleged  was  the  nonpublication  of  the  tariff 
applicable  at  the  stations  of  shippers  as  required  by  law,  and  failure  to  file  same 
with  the  commission,  and  that  the  existence  of  the  same  was  concealed  from 
the  knowledge  of  the  plaintiff  and  other  shippers  and  the  benefits  of  the  rates 
therein  specified  denied  them,  it  was  held  that  the  allegations  did  not  show,  as 
they  must  show,  that  plaintiff  had  been  injured  by  facts  alleged  if  true.^i  The 
complainant's  bill  alleged  that  it  was  a  wholesale  dealer  in  merchandise,  located 
at  Portland;  that  the  defendants,  owners  of  connecting  railroad  lines,  had  es- 
tablished  a    schedule   of    joint-freight   tariffs   between    Portland   and   points    in 

26.  Injunction  to  prevent  discrimina-  ment  are  not  forbidden  to  stipulate  that 
tion. — United  States  v.  Michigan  Cent.  R.  an  action  against  the  Carrie:"  in  case  of 
Co.,    122   Fed.    544.  damages  to  the  shipment  must  be  brought 

27.  Attorney  General  v.  Union  Stock-  within  ninety  days  after  the  damage  was 
yard,   etc.,   Co.,  192   Fed.   330.  sustained,   by   the   provisions   of   the    Car- 

28.  By  whom  instituted. — United  States  mack  amendment  of  June  39,  1906,  to  the 
V.  Milwaukee,  etc..  Trans.  Co.,  145  Fed.  Act  of  February  4,  1887,  §  20,  prohibiting 
1007.  exemptions  from  the  liability  imposed  by 

29.  Limitation  and  laches. — Carter  v.  that  act.  Missouri,  etc.,  R.  Co.  v.  Harri- 
New    Orleans,    etc.,    R.    Co.,    74    C.    C.   A.       man,  227  U.   S.  657,  33   S.   Ct.  397 

293,  143  Fed.  99.  31.  Pleadings.— Parsons  v.  Chicago    etc 

30.  Under  Act  of  June  29,  1906.— The  R.  Co.,  167  U.  S.  447,  42  L.  Ed.  231,  17 
shipper  and  carrier  of  an  interstate  ship-       S.  Ct.  887. 
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Idaho  on  the  second  Hne;  that  such  second  road,  in  connection  with  a  third,  had 
also  established  a  schedule  of  joint  rates  on  freight  from  San  Francisco  to  the 
same  points,  under  which  the  charge  from  San  Francisco  was  the  same  as  from 
Portland,  although  the  distance  was  greater;  and  that,  under  the  divisions  made 
between  the  respective  roads,  the  second  road  received  a  smaller  rate,  relative  to 
the  length  of  the  haul  over  its  line,  under  the  latter  than  under  the  former  sched- 
ule, in  which  the  haul  was  from  the  opposite  direction.  The  bill  charged  that 
such  fac5ts  constitute  an  undue  preference  in  favor  of  San  Francisco  and  its 
merchants  over  Portland  and  its  merchants,  in  violation  of  §  3  of  the  interstate 
commerce  law,  and  that  therefore  the  rates  charged  from  Portland  were  unjust 
and  unreasonable,  under  §  1  of  such  law.  The  bill  stated  no  grounds  for  relief 
under  either  section,  because  the  shipments  under  the  second  schedule  being 
entirely  without  the  district,  and  the  other  road,  which  was  a  party  to  such 
schedule,  not  being  before  the  court,  it  had  no  jurisdiction  over  that  schedule, 
or  power  to  prevent  the  discrimination  complained  of.^^ 

Allegations  as  to  Discrimination. — Where  a  count  in  a  complaint  against  an 
interstate  carrier  alleged  a  discrimination  in  rates  against  plaintiff,  in  that  de- 
fendant charged  plaintiff  the  full  tariff  rates  and  permitted  plaintiff's  competitors 
by  a  device  to  transport  their  similar  products  at  a  lower  rate,  it  stated  a  cause 
of  action  for  violating  the  Interstate  Commerce  Act,  prohibiting  discrimina- 
tion, and  was  therefore  not  demurrable,  though  it  also  insufficiently  attempted 
to  allege  a  combination  or  conspiracy,  on  defendant's  part,  with  certain  other 
railroads  to  restrain  trade,  and  to  recover  treble  damages  under  the  Anti-Trust 
Act,  of  Act  of  July  2,  1890.33  'jj^g  complainant's  bill  alleged  that  it  was  a  whole- 
sale dealer  in  merchandise,  located  at  Portland;  that  the  defendants,  owners 
of  connecting  railroad  lines,  had  established  a  schedule  of  joint-freight  tariffs 
between  Portland  and  points  in  Idaho  on  the  second  line ;  that  such  second 
road,  in  connection  with  a  third,  had  also  established  a  schedule  of  joint  rates- 
on  freight  from  San  Francisco  to  the  same  points,  under  which  the  charge  from 
San  Francisco  was  the  same  as  from  Portland,  although  the  distance  was  greater ; 
and  that,  under  the  divisions  made  between  the  respective  roads,  the  second 
road  received  a  smaller  rate,  relative  to  the  length  of  the  haul  over  its  line, 
under  the  latter  than  under  the  former  schedule,  in  which  the  haul  was  from 
the  opposite  direction.  The  bill  charged  that  such  facts  constituted  an  undue 
preference  in  favor  of  San  Francisco  and  its  merchants  over  Portland  and  its- 
merchants,  in  violation  of  §  3  of  the  interstate  commerce  law,  and  that  therefore 
the  rates  charged  from  Portland  were  unjust  and  unreasonable,  under  §  1  of  such 
law.  The  bill  stated  no  grounds  for  relief  under  either  section,  because  the 
rates  from  Portland,  not  being  alleged  to  be  unjust  or  unreasonable  in  them- 
selves, could  not  become  so  by  comparison  with  other  joint  rates  from  an  oppo- 
site direction,  and  from  a  different  and  competing  point  on  a  different  line  of 
road.3* 

Allegations  as  to  Rebates. — In  a  suit  in  equity  by  the  United  States  against 
interstate  carriers  and  others,  brought,  under  the  Act  of  Feb.  19,  1903,  to  enjoirt 
the  giving  and  receiving  of  unlawful  rebates,  in  which  the  lawfulness  of  pay- 
ments made  by  the  carriers  depends  upon  the  intent  with  which  they  were  made 
and  received,  the  bill  is  sufficient  on  its  face  to  show  the  unlawful  intent  and  the 
illegality  of  the  payments,  where  it  alleges  that  a  defendant  brewing  company, 
which  was  a  large  shipper  of  beer  prior  to  the  enactment  of  such  statute,  habitu- 
ally received  rebates  from  carriers;  that  shortly  after  such  enactment  its  officers, 
who  were  also  its  controlling  stockholders,  organized  a  transit  company  (de- 
fendant) and  became  its  officers  and  the  owners  of  practically  all  of  its  stock,  and 

33.    Allen    v.    Oregon    R.,    etc.,    Co.,    98  R.   Co.,  159  Fed.  278. 

Fed.  16.  34.    Allen    v.    Oregon    R.,    etc.,    Co.,    9S 

33.   Allegations    as   to    discrimination. —  Fed.  16. 
American  Union  Coal  Co.  v.  Pennsylvania 
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on  behalf  of  the  brewing  company  contracted  with  it  to  make  all  the  shipments 
for  the  brewing  company;  that  the  transit  company  contracted  for  shipments 
with  such  interstate  carriers  as  would  pay  it  from  one-tenth  to  one-eighth  of  the 
published  rate  for  the  transportation,  ostensibly  as  a  commission  for  obtaining 
the  business,  but  in  fact,  as  was  well  known  to  the  carrier  defendants,  as  a  rebate 
for  the  benefit  of  the  brewing  company. ^^ 

Construing  Allegations  in  Pleadings. — Where  other  shippers  had  brought 
actions  for  recovery  on  similar  grounds  as  in  this  case,  while,  this  being  an  ac- 
tion in  behalf  of  a  different  plaintiff,  he  is  not  concluded  by  the  evidence  intro- 
duced on  those  trials,  can  state  other  and  different  facts,  and  recover  on  other 
and  distinct  grounds,  yet  the  same  acts  on  the  part  of  the  defendant  are  made 
in  all  the  cases  the  basis  of  relief.  Hence,  allegations  in  this  petition,  which  are 
doubtful  in  their  meaning  and  susceptible  of  two  constructions,  may  not  un- 
fairly be  taken  as  intended  to  mean  that  which  the  testimony  in  the  former  cases 
showed  were  the  facts.  "The  course  of  the  litigation  makes  it  apparent  that  the 
purpose  was  not  simply  to  present  a  new  case  to  the  same  court,  but  to  obtain 
from  a  higher  court  a  construction  of  the  law  applicable  to  the  facts.  The  brief 
of  counsel,  while  it  points  out  what  is  alleged  are  differences  between  the  case 
made  in  this  petition  and  that  established  in  the  prior  cases,  also  discloses  that 
in  his  judgment  the  views  expressed  by  the  court  of  appeals  in  those  cases  were 
wrong,  and  that  he  is  seeking  the  judgment  of  this  court  thereon.  It  was  easy, 
if  counsel  intended  to  present  an  entirely  different  case,  to  make  the  averments 
so  positive  and  distinct  as  to  clearly  distinguish  it."  ^^  "It  is  urged  as  against 
the  sufficiency  of  the  statement  of  facts  contained  in  the  pleas  that  the  rates 
fixed  by  the  schedules  are  not  so  stated  that  the  court  may  determine  whether 
such  rates  are  different  from  those  fixed  by  the  contract;  that  the  times  when 
the  schedules  were  pubHshed  is  not  shown;  that  the  facts  are  not  sufficiently 
stated  to  enable  the  court  to  determine  that  the  rates  provided  by  the  contract 
are  less  than  charged  others  for  like  and  contemporaneous  services  under  sub- 
stantially the  same  conditions  and  circumstances.  The  contract  in  question  is, 
however,  set  out  in  full  in  the  plaintiff's  declaration,  and  was  thus  properly 
before  the  court  for  consideration  in  connection  with  the  pleas.  Whatever  may 
be  said  of  the  sufficiency  of  the  first,  second,  and  fourth  pleas,  it  seems  clear 
th'at  the  allegations  of  the  third  plea,  taken  in  connection  with  the  contract, 
definitely  apprise  the  plaintiff  of  the  defendant's  contention  that,  at  the  time 
of  the  making  of  the  contract  and  during  its  continuance  defendant's  rates, 
fares  and  charges  were  established  and  published  in  compliance  with  the  pro- 
visions of  §  6  of  the  act;  and  that  by  the  agreement  in  question  the  defendant 
contracted  to  receive  from  the  plaintiff  a  less  compensation  for  the  transporta- 
tion of  property  than  specified  in  the  published  schedules  of  rates,  fares,  and 
charges  in  force  at  the  time  and  times  in  question.  The  third  plea  expressly 
asserts  not  only  that  defendant  'duly  establishes,  publishes  and  files  its  schedule 
of  rates,  fares,  and  charges  for  the  transportation  of  passengers  and  property 
between  the  states  aforesaid  in  the  manner  as  therein  provided,'  but  also  that: 
'It  has  at  all  times  so  established,  published,  and  filed  its  schedules  of  rates  and 
charges  for  the  transportation  of  property  between  points  in  the  state  of  Arkansas 
and  the  state  of  Tennessee,  and  other  points  in  the  several  states  through 
which  its  line  rims,  and  particularly  from  Round  Pond,  Ark.,  to  the  city  of 
Memphis.'  It  also  asserts  that:  'The  terms  of  the  agreement  set  forth  in  the 
plaintiff's  declaration  taken  in  connection  with  the  statements  and  allegations  in 
said  declaration  contained,  and  as  construed  by  said  statements  and  said  declara- 
tion, particularly  taken  in  connection  with  the  allegation  that  said  plaintiff  is 
not  a  common  carrier,  require  this  defendant  to  divide  its  lawful,  established, 

35.   Allegations   as   to    rebates. — United  36.  Construing  allegations  in  pleadings. 

States  V.  Milwaukee,  etc.,  Trans.  Co.,  142  — Parsins  v.  Chicago,  etc  R  Co  167  u" 
Fed.   247.  S.   447,   43   L.   Ed.   231,   17   S.   Ct.   887. 
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published,  and  filed  schedule  of  rates  and  charges  for  the  transportation  of  the 
property  in  plaintiff's  declaration  described  with  the  plaintiff  not  as  a  common 
carrier,  but  as  a  shipper.'  ^^  The  declaration  alleges,  however,  that  the  only 
reason  assigned  by  defendant  and  its  predecessor  in  interest  for  failing  to  fur- 
nish sufficient  cars  was  that  the  defendant  did  not  have  sufficient  and  adequate 
cars,  and  the  rule  is  invoked  that,  where  a  party  gives  a  reason  for  his  con- 
duct touching  anything  involved  in  the  controversy,  he  is  estopped,  after  litiga- 
tion is  begun,  from  changing  his  ground  and  putting  his  conduct  on  another 
and  different  ground.     The  general  rule  referred  to  is  well  supported."  ^* 

§  4205.  Issues,  Proof  and  Variance. — In  mandamus  under  the  Act  of 
March  2,  1889,  to  compel  a  common  carrier  to  move  and  transport  interstate 
traffic,  or  to  furnish  cars  or  other  facilities  for  such  transportation,  on  the  ground 
that  there  has  been  such  a  violation  of  the  Interstate  Commerce  Act  of  Feb- 
ruary 4,  1887,  as  prevents  the  relator  from  halving  interstate  traffic  moved  by 
the  common  carrier  at  the  same  rates  as  are  charged,  or  on  terms  as  favorable 
as  those  given,  by  the  carrier  for  like  traffic  under  similar  conditions  to  any 
other  shipper,  the  gist  of  the  whole  proceeding  is  an  unjust  discrimination  in  favor 
of  one  shipper  over  another  similarly  situated,  and  that  character  of  discrimina- 
tion must  not  only  be  pleaded,  but  it  must  be  proved,  by  the  relator;  otherwise, 
the  writ  will  be  denied.^^ 

§  4206.  Presumptions  and  Burden  of  Proof. — The  cause  of  action  of  a 
shipper  who  has  been  charged  a  rate,  not  alleged  to  be  unreasonable,  to  recover 
from  a  carrier  what  he  claims  is  an  excess  over  what  was  charged  other  shippers 
of  similar  goods  to  some  point  from  the  same  or  greater  distance  on  its  line  or 
lines  under  a  common  control,  is  based  entirely  on  a  statute,  and  to  enforce  what 
is  in  its  nature  a  penalty.  He  is  only  seeking  to  recover  money  which  he  alleges 
is  due,  not  because  of  any  unreasonable  charge,  but  on  account  of  the  wrongful 
conduct  of  the  defendant.  Therefore,  he  is  bound  by  the  rule  of  strict  proof. 
Before,  therefore,  the  plaintiff  can  recover  of  this  defendant  for  alleged  viola- 
tions of  the  Interstate  Commerce  Act,  he  must  make  a  case  showing  not  by  way  of 
inference  but  clearly  and  directly  such  violations.  No  violation  of  statute  is  to 
be  presumed.*"  To  support  an  action  by  a  shipper  against  a  carrier  under  §  8 
of  the  Interstate  Commerce  Act,  he  must  show  either  that  there  has  been  some 
unreasonable  or  excessive  charge  imposed  or  some  unlawful  discrimination 
practiced  against  him  by  which  he  has  been  pecuniarily  damaged,  and  he  can  not 
recover,  on  a  merely  technical  construction  of  the  law,  because,  in  addition  to  the 
ordinary  scheduled  rate,  an  extra  charge  for  icing  service,  also  shown  by  the 
schedules,  but  separately,  has  been  collected  from  him,  where  such  charge  is  not 
shown  to  be  unreasonable  and  has  not  been  so  held  by  the  interstate  commerce 
commission.*  1  In  an  action  against  a  railroad  company  for  damages  from  fail- 
ure to  make  connections  with  a  certain  train  so  as  to  get  plaintiff's  baggage  at 
destination  at  a  certain  time,  the  burden  was  on  defendant  to  show  that  the 
contract  of  carriage  was  illegal,  as  violating  the  federal  statutes.* ^ 

§  4207.  Evidence. — Report  of  Commission. — And  it  is  competent  for 
the  circuit  court,  in  dealing  with  the  issues  raised  by  a  petition  of  the  commis- 

37.  Taenzer  &  Co.  v.  Chicago,  etc.,  R.  39.  Issues,  proof  and  variance. — United 
Co.,   191   Fed.   543.                                                      States   v.   Norfolk,   etc.,    R.   Co.,   109    Fed. 

38.  Taenzer   &   Co.  v.  Chicago,  etc.,   R.       831. 

Co.,   191   Fed.   543,   citing   Railway   Co.  v.  40.  Presumptions  and  burden  of  proof. 

McCarthy.    96   U.    S.   358,   34   L.    Ed.    693;  —Parsons  w.  Chicago,  etc.,  R.  Co.,  167  U. 

Davis    V.    Wakelee,    156    U.    S.    680,    39    L.  S.   447,   43   L.   Ed.   331,   17   S.   Ct.   887. 

Ed.    578,    15    S.    Ct.    555;    Oakland    Sugar  41.     Knudsen-Ferguson     Fruit     Co.     v. 

Mill  Co.  V.  Wolf  Co.,  55  C.  C.  A.  93,  118  Michigan   Cent.   R.   Co.,   148   Fed.   968,   79 

Fed.    339;    Snyder   v.    Supreme    Ruler.    133  C.   C.  A.   46. 

Tenn.  348,   122  S.  W.  981;   Cheek  v.  Mer-  42.    Altschuler  v.  Atchison,  etc.,  R.  Co., 

chants'    Nat.    Bank,   56   Tenn.    (9    Heisk.)  154  Wis.  146,  144  N.  W.  294. 
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sion  and  the  answers  thereto,  and  for  the  circuit  court  of  appeals  on  the  appeal, 
to  determine  the  case  upon  a  consideration  of  the  allegations  of  the  parties  and 
of  the  evidence  adduced  in  their  support,  giving  effect,  however,  to  the  findings 
of  fact  in  the  report  of  the  commission  as  prima  facie  evidence  of  the  matters 
therein  stated.*^ 

Evidence  Introduced  before  Commission. — It  has  been  uniformly  held  by 
the  several  circuit  courts  and  the  circuit  courts  of  appeal,  in  cases  involving 
issues  of  fact  that  they  are  not  restricted  to  the  evidence  adduced  before  the 
commission,  nor  to  a  consideration  merely  of  the  power  of  the  commission  to 
make  the  particular  order  under  question,  but  that  additional  evidence  may  be 
put  in  by  either  party,  and  that  the  duty  of  the  court  is  to  decide,  as  a  court  of 
equity,  upon  the  entire  body  of  evidence.**  In  one  case  the  supreme  court  said : 
"We  think  this  a  proper  occasion  to  express  disapproval  of  such  a  method  of 
procedure  on  the  part  of  the  railroad  companies  as  should  lead  them  to  withhold 
the  larger  part  of  their  evidence  from  the  commission,  and  first  adduce  it  in  the 
circuit  court.  The  commission  is  an  administrative  board,  and  the  courts  are 
only  to  be  resorted  to  when  the  commission  prefers  to  enforce  the  provisions  of 
the  statute  by  a  direct  proceeding  in  the  court,  or  when  the  orders  of  the  com- 
mission have  been  disregarded.  The  theory  of  the  act  evidently  is,  as  shown 
by  the  provision  that  the  findings  of  the  commission  shall  be  regarded  as  prima 
facie  evidence,  that  the  facts  of  the  case  are  to  be  disclosed  before  the  commis- 
sion. We  do  not  mean,  of  course,  that  either  party,  in  a  trial  in  the  court,  is  to 
be  restricted  to  the  evidence  that  was  before  the  commission,  but  that  the  pur- 
poses of  the  act  call  for  a  full  inquiry  by  the  commission  into  all  the  circum- 
stances and  conditions  pertinent  to  the  questions  involved."  *^ 

§  4208.  Reference. — The  final  decree  of  a  federal  circuit  court  in  the  pro- 
ceedings prosecuted  under  Act  Feb.  4,  1887,  §  16,  after  action  by  the  interstate 
commerce  commission  declaring  an  increased  freight  rate  to  be  unreasonable, 
may  direct  an  order  of  reference  to  the  standing  master  of  the  pleadings  and 
evidence  in  the  cause,  with  instructions  to  ascertain  the  sum  of  the  increase  in 
rates  paid  since  the  rate  went  into  effect,  where  defendants  stipulated  in  open 
court  that,  in  case  complainants  prevailed,  a  decree  of  restitution  might  be  made.*^ 

§  4209.  Judgment  and  Orders. — On  Finding  of  Commission. — The  cir- 
cuit court  granted  no  relief  prejudicial  to  the  carrier  on  the  original  bill,  but 
sent  the  parties  to  the  interstate  commerce  commission,  where,  upon  sufficient 
pleadings,  identical  with  those  before  the  court,  and  upon  testimony  adduced 
upon  the  issues  made,  the  decision  was  adverse  to  the  carrier,  and  this  action  of 
the  commission,  with  its  findings  and  conclusions,  was  presented  to  the  circuit 
>ourt,  and  it  was  upon  these,  in  effect,  the  decree  of  the  court  was  rendered. 
There  was  no  demurrer  to  that  petition,  and  the  testimony  taken  before  the  com- 
mission was  stipulated  into  the  case,  and  the  opinion  of  the  court  recites  that, 
"with  equal  meritorious  purpose,  counsel  for  the  respective  parties,  agreed  that 
this  would  stand  for  and  be  the  hearing  for  final  decree  in  equity."  *''■ 

Operation  and  Effect. — A  decree  which  ordered  the  carrier  to  desist  from 
charging  a  greater  compensation  for  the  lesser  than  for  the  longer  haul,  would 

43.  Evidence.  —  Interstate     Commerce       Ed.  935,  16  S.  Ct.  700. 

Comm.  V.  Alabama  Mid.  R.  Co.,  168  U.  S.  4G.  Reference.— Southern  R.  Co.  v.  Tift, 

144,  42  L.   Ed.  414,  18  S.   Ct.  45.  206    U.    S.    438,    51    E.    Ed.    1134,   37    S.    Ct. 

44.  Evidence  introduced  before  commis-  709,  11  Am.  &  Eng.  Ann.  Cas.  846,  affirm- 
sion. — Interstate     Commerce     Comm.     v.  ing  138  Fed.  753. 

Alabama  Mid.   R.   Co.,   168  U.   S.   144,  42  47.  Judgment  and  orders.— Southern  R. 

L.   Ed.   414,   18   S.   Ct.   45.  Co.  V.  Tift,  306  U.  S.  428,  51  L.   Ed.  1124, 

45.  Cincinnati,  etc.,  R.  Co.  v.  Interstate  37  S.  Ct.  709,  11  Am.  &  Eng.  Ann.  Cas. 
Commerce   Comm.,   163   U.   S.   184,   40   L.  846. 
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be  in  no  way  responsive  to  the  conclusion  that  the  rate  for  the  lesser  distance 
was  unreasonable  in  and  of  itself.  Such  a  decree  would  in  efifect  authorize  the 
carrier  to  continue  to  charge  at  its  election  a  rate  which  was  in  itself  unreason- 
c-ible  to  the  shorter  point.*  ^ 

Restraining  Order.^ — A  restraining  order  that  neither  forbids  nor  com- 
mands the  doing  of  any  specific  act,  but  simply  repeats  the  general  admonitions 
of  the  Interstate  Commerce  Act,  should  not  be  granted,  since  such  an  injunction 
does  not  give  any  additional  sanction  to  the  statute,  but  leaves  all  vital  questions 
concerning  violations  of  the  law  to  be  tried  by  proceedings  for  contempt,  instead, 
of  being  tried  in  the  usual  manner  before  a  court  and  jury.*' 

§  4210.  Costs. — Where  a  proceeding  to  restrain  certain  carriers  and  ship- 
pers from,  giving  and  receiving  rebates  on  interstate  shipments  was  instituted  at 
the  direction  of  the  attorney  general,  who  retained  special  counsel  nominated  by 
the  informing  witness,  and  defendants  made  no>  application  for  a  stay  of  pro- 
ceedings in  order  to  object  to  the  appearance  of  such  special  counsel,  they  were 
not  entitled  to  a  dismissal  on  the  ground  that  prosecutor  had  agreed  with  the 
attorney  general  to  bear  a  deficiency  in  the  expense  of  the  prosecution  after  ap- 
plying the  balance  of  the  attorney  general's  appropriation  applicable  to  that  pur- 
pose.5*'  The  provision  in  §  8  allowing  against  an  offending  initial  carrier,  to  a 
shipper  reasonable  attorney's  fees  in  an  action  for  loss  of  goods,  shipped  in 
interstate  trade,  constitutes  a  valid  regulation  of  interstate  commerce.'^ 

§  4211.  Stipulation  of  Parties. — There  is  nothing  in  the  act  which  pre- 
cludes the  parties,  after  action  by  the  commission  declaring  rates  unreasonable, 
from  stipulating  in  the  proceedings  prosecutted  under  §  16  that  the  court  adjudge 
the  amount  of  reparation.  By  the  action  of  the  commission  the  foundation  for 
reparation,  as  provided  in  the  Interstate  Commerce  Act,  was  established,  and  the 
inquiry  submitted  to  the  court  was  but  of  its  amount,  and  had  the  natural  and 
justifiable  inducement  to  end  all  the  controversies  between  the  parties  without 
carrying  part  of  them  to  another  tribunal.  The  objection  that  the  reference  is 
too  broad  is  not  of  substance.  What  the  court  may  award  upon  the  coming  in 
of  the  report  of  the  master  can  not  be  known.  Presumably  it  will  make  the  repa- 
ration adequate  for  the  injury,  and  award  only  the  advance  on  the  old  rate  and 
to  those  v/ho  are  parties  to  the  cause.^^ 

§§  4212-4217.  Proceedings  in  Commerce  Court — §  4212.  Statutory 
Provision. — The  act  creating  the  commerce  court  was  intended  to  be  but  a  part 
of  the  existing  system  for  the  regulation  of  interstate  commerce,  which  was  es- 
tablished by  virtue  of  the  original  adoption  in  1887  of  the  act  to  regulate  com- 
merce, and  which  was  expanded  by  the  repeated  amendments  of  that  act  which 
followed,  developed  in  practical  executions  by  the  rulings  of  the  interstate  com- 
merce commission,  upon  whom  was  cast  the  administrative  enforcement  of  the 
act,  the  whole  elucidated  and  sanctioned  by  a  long  line  of  decisions  of  the  fed- 
eral supreme  court,  and  by  adopting  the  provisions  concerning  the  commerce 
court  and  making  it  part  of  the  system,  it  was  not  intended  to  destroy  the  ex- 
isting machinery  or  method  of  regulation,  but  to  cause  it  to  be  more  efficient  by 
affording  a  more  harmonious  means  for  securing  the  judicial  enforcement  of  the 

48.     Operation     and     effect. — Interstate  50.  Costs.— United  States  v.  Milwaukee, 

Commerce    Comm.   v.   Louisville,   etc.,   R.  etc.,  Trans.   Co.,  145  Fed.  1007. 

Co.,  190  U.  S.   373,  47  L.   Ed.  1047,   23   S.  ^^    Riverside   Mills  v.  Atlantic,   etc.,  R. 

Ct.    687;    East   Tennessee,    etc     R     Co.   v.  ^       ^gg  p^j    gg^^ 

Interstate  Commerce  Comm.,  181  U.  b.  1,  _„    _^.     ,  ^.          ,         .•          0^1          t> 

AK  T     PH    71Q    91   15    rt    "^ifi  52.  Stipulation  of  parties. — Soutliern  R. 

k   Res^aiking    order.-Southern    Pac.  ^o.^;.  Tift    206  U.S.  428,  51  L.  Ed.  1124, 

Co.  V.  Colorado  etc.,  Iron  Co.,  42  C.  C.  ^^^J'  ^t-  ^O^,  11  Am.  &  Eng.  Ann.  Cas. 
A.   13,   101   Fed.  779. 
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act  to  regulate  commerce.'^  The  first  section  of  the  act  creating  the  commerce 
court,  wherein  is  recited  the  jurisdiction  of  the  commerce  court,  makes  clear  that 
the  purpose 'was  not  to  create  a  court  with  new  and  strange  powers  destructive 
of  the  previous  well-established  administrative  authority  of  the  interstate  com- 
merce commission  and  in  conflict  with  the  general  jurisdiction  vested  in  the  courts 
of  the  United  States,  but  only  to  give  to  the  new  court  the  special  jurisdiction 
then  possessed  by  the  courts  of  the  United  States  for  the  enforcement  of  orders 
made  by  the  commission,  and  thus  to  unify  the  exertion  of  judicial  power  with 
reference  to  the  enforcement  of  the  orders  of  the  commission.  The  opening 
words  of  the  section  which  make  this  result  clear  are  as  follows :  It  (the  com- 
merce* court)  shall  "have  the  jurisdiction  now  possessed  by  the  circuit  courts  of 
the  United  States  and  the  judges  thereof,  over  all  cases  of  the  following  kinds," 
etc.^*  The  declaration  in  the  act  that  nothing  in  the  fact  that  the  existing  power 
■of  the  circuit  courts  as  to  the  subjects  of  jurisdiction  transferred  tO'  the  new 
court  should  be  deemed  as  an  enlarging  of  those  powers,  and  that  nothing  in 
the  transfer  of  the  enumerated  powers  to  the  commerce  court  should  be  con- 
sidered as  limiting  or  abridging  the  existing  jurisdiction  possessed  by  the  circuit 
courts  as  to  things  and  subject  matters  not  embraced  in  the  powers  transferred, 
serve  to  make  clear  the  legislative  intent  that  the  creation  of  a  new  body  to  ex- 
ercise a  portion  of  the  existing  judicial  power  should  not  in  any  way  enlarge 
the  power  as  existing  or  be  implied  as  destroying  or  minimizing  the  general  scope 
of  the  judicial  power  possessed  by  the  circuit  courts  where  such  power  was  not 
embraced  within  the  authority  transferred  to  the  new  body.^^ 

§  4213.  Jurisdiction  in  General. — If  the  claim  of  constitutional  right  con- 
cerned a  subject  which,  from  its  very  nature  and  effect,  dominated  the  act  to 
regulate  commerce  and  therefore  was  wholly  independent  of  all  questions  of 
right  or  remedy  created  by  or  depending  upon  that  statute,  then  the  issue  pre- 
sented a  controversy  not  cognizable  in  the  commerce  court,  as  it  could  not  so  be 
without  violating  the  express  reservation  and  restriction  as  to  the  general  power 
of  the  circuit  courts  contained  in  the  act.  If,  on  the  other  hand,  the  constitu- 
tional question  was  involved  in  or  depended  upon  the  provisions  of  the  act  to 
regulate  commerce,  that  question  in  the  nature  of  things  was  subject  to  the  pre- 
cedent action  of  the  commission  on  the  subjects  committed  to  it  by  the  act  to 
regulate  commerce  and  as  to  which  the  court  had  jurisdiction  alone  to  act  in  vir- 
tue of  a  prior  affirmative  order  of  the  commission. ^^^  The  commerce  court  has 
no  jurisdiction  to  consider  a  question  of  car  distribution  in  advance  of  action 
by  the  interstate  commerce  commission,  on  complaint  of  a  shipper  who  claims 
that  connecting  carriers  discriminate  against  him  in  refusing  freight.®'' 

§  4214.  Power  to  Enforce  or  Enjoin  Orders  of  Commission. — The  Act 

of  June  18,   1910,  confers  on  the  commerce  court  jurisdiction  previously  pos- 

53.  Proceedings  before  commerce  court.  Ed.   280,   30   S.    Ct.   155;   Interstate    Com- 

— Procter,   etc.,   Co.  v.  United  States,   235  merce   Comm.   v.   Union   Pac.   R.   Co.,   332 

U.    S.    283,    56   L.    Ed.   1091,   33   S.    Ct.    761.  U.    S.    541,    56    L.    Ed.    308,    33    S.    Ct.    108; 

"The    authority    conferred   by    congress  Procter,  etc.,  Co.  v.  United  States,  335  U. 

upon  the  commerce  court  (act  of  June  18,  S.  383,  56  L.   Ed.   1091,  33  S.   Ct.  761;  In- 

1910;   36   Stat.   539,   c.   309;   Judicial   Code,  terstate    Commerce    Comm.   v.    Baltimore, 

§  207)  with  respect  to  enjoining  or  setting  etc.,  R.  Co.,  225  U.  S.  336,  56  L.  Ed.  1107, 

aside   the   orders   of  the   commission,   like  32  S.  Ct.  742,  Ann.   Cas.  1914A,  504. 

the  authority  previously  exercised  by  the  54.   Procter,   etc.,   Co.  v.  United   States, 

federal  circuit  courts,  was  confined  to  de-  325   U.   S.   283,   56   L.   Ed.   1091,   33   S.   Ct. 

termining  whether   there  had  been  viola-  761. 

tions  of  the  constitution,  or  of  the  power  con-  55.   Procter,   etc.,   Co.  v.  United   States, 

ferred  by  statute,  or  an  exercise  of  power  335  U.  S.  382,  56  E.  Ed.  1091,  32  S.  Ct.  76l! 

so  arbitrary  as  virtually  to  transcend  the  56.  Jurisdiction  in  general. — Procter  etc. 

authority  conferred."     Kansas,  etc.,  R.  Co.  Co.  v.  United  States,  325  U.  S    383    56  l' 

V.  United  States,  231  U.  S.  433,  34  S.   Ct.  Ed.  1091,  33  S.  Ct.  761. 

125,  citing  Interstate  Commerce  Comm.  v.  57.  Stony  Fork   Coal   Co.  v.  Louisville 

Illinois,  etc.,  R.   Co.,  215  U.   S.  452,  54  L.  etc.,  R.  Co.,  195  Fed.  88. 
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sessed  by  the  circuit  courts  of  the  United  States  of  cases  brought  to  enjoin,  set 
aside,  annul,  or  suspend  any  order  of  the  interstate  commerce  commission,  also 
authorizing  the  commerce  court  to  exercise  any  and  all  powers  of  the  circuit 
court  of  the  United  States  so  far  as  may  be  appropriate  to  the  effective  exercise 
of  the  jurisdiction  conferred,  and  that  nothing  contained  in  the  act  shall  be  con- 
strued as  enlarging  the  jurisdiction  previously  possessed  by  the  courts  thereby 
transferred  to  and  vested  in  the  commerce  court;  the  jurisdiction  so  far  as  con- 
ferred, hovv^ever,  being  exclusive,  and  so  far  as  not  conferred  being  reserved.^* 
The  words  in  this  second  subdivision  are:'  "Second.  Cases  brought  to  enjoin, 
set  aside,  annul,  or  suspend  in  whole  or  in  part  any  order  of  the  interstate  com- 
merce commission."  Giving  to  these  words  their  natural  significance^  it  k)11ows 
that  they  confer  jurisdiction  only  to  entertain  complaints  as  to  affirmative  or- 
ders of  the  commission ;  that  is,  they  give  the  court  the  right  to  take  cognizance 
when  properly  made  of  complaints  concerning  the  legality  of  orders,  rendered 
by  the  commission  and  confer  power  to  relieve  'parties  in  whole  or  in  part  from 
the  duty  of  obedience  to  orders  which  are  found  to  be  illegal.  They  do  not  in- 
vest that  court  with  jurisdiction  to  redress  complaints  based  exclusively  upon 
the  conception  that  the  interstate  commerce  commission,  in  a  matter  submitted 
to  is  judgment,  and  within  its  competency  to  consider,  has  mistakenly  refused, 
upon  the  ground  that  no  right  to  the  relief  claimed  was  given  by  the  act  to  regu- 
late commerce,  to  award  the  relief  which  was  claimed  at  its  hands.  In  other 
words,  the  authority  of  the  commerce  court  under  the  provision  of  the  statute  is 
confined  to  enforcing  or  restraining,  as  the  case  may  require,  affirmative  orders 
of  the  commission,  and  it  has  no  power  to  exert  its  own  judgment  by  originally 
interpreting  the  administrative  features  of  the  act  to  regulate  commerce  and 
upon  that  assumption  treat  a  refusal  of  the  commission  to  grant  relief  as  an  af- 
firmative order  and  accordingly  pass  on  its  correctness.  That  this  is  the  proper 
construction  of  the  act  is  further  made  to  appear  by  reading  this  second  subdi- 
vision of  §  207  in  connection  with  the  first.  The  first  subdivision  provides  for 
the  enforcement  of  orders,  that  is,  the  compelling  of  the  doing  or  abstaining  from 
doing  of  acts  embraced  by  a  previous  affirmative  command  of  the  commission, 
and  the  second  dealing  with  the  same  subject  from  a  reverse  point  of  view,  pro- 
vides for  the  contingency  of  a  complaint  made  to  the  court  by  one  seeking  to 
prevent  the  enforcement  of  orders  of  the  commission  such  as  are  contemplated 
by  the  first  paragraph.  In  other  words,  by  the  co-operation  of  the  two  para- 
graphs, authority  is  given  on  the  one  hand  to  enforce  compliance  with  the  or- 
ders of  the  commission  if  lawful,  and,  on  the  other  hand,  power  is  conferred  to 
stay  the  enforcement  of  an  illegal  order,  which  must,  in  the  nature  of  things, 
mean  an  affirmative  order  as  in  the  other  case.^^ 

Temporary  Injunction. — The  granting  by  the  commerce  court  of  an  injunc- 
tion pendente  lite  suspending,  until  final  determination  of  the  suit,  an  order  of 
the  interstate  commerce  commission,  requiring  certain  carriers  to  desist  from 
making  further  alleged  discriminatory  allowances,  is  not  in  excess  of  its  power, 
under  the  Act  of  June  18,  1910,  §  3,  unless  it  was  plainly  unnecessary  because 
of  the  obvious  nature  and  character  of  the  legal  questions  as  to  which  the  judg- 
ment of  the  court  was  invoked.^" 

Construction  of  Order. — The  findings  of  the  interstate  commerce  commis- 
sion on  which  it  bases  an  order  requiring  carriers  to  cease  and  desist  from  mak- 
ing certain  charges  as  unreasonable  and  unjust,  which  are  made  prima  facie  evi- 
dence of  the  facts  therein  stated  on  the  hearing  of  a  petition  by  the  commission 
asking  a  court  to  enjoin  obedience  to  such  order,  will  not,  in  view  of  the  terms 

58.  Power  to  enforce  or  enjoin  orders  of  225  U.  S.  283,  56  L.  Ed.  1091,  33  S.  Ct. 
commission. — Procter,  etc.,   Co.  v.  United      761. 

States,  188  Fed.  231.  60.       Temporary      injxmction.  —  United 

59.  Procter,  etc.,   Co.  v.  United   States,       States  v.   Baltimore,   etc.,   R.   Co.,   325   U. 

S.   306,   56   h.    Ed.   1100,   32   S.    Ct.   817. 
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of  the  statute  and  its  remedial  character,  be  given  a  narrow  construction  on  the 
hearing  of  a  demurrer  to  the  petition  on  the  ground  that  such  findings  do  not 
sustain  the  order  made.^^ 

§  4215.  Power  to  Enforce  or  Enjoin  Particular  Orders  of  Commission. 
— Grant  of  Relief  against  Demurrage  Charge. — The  jurisdiction  of  the  com- 
merce court  under  the  Judicial  Code  of  March  3,  1911,  of  cases  brought  to  en- 
join, set  aside,  annul,  or  suspend,  in  whole  or  in  part,  any  order  of  the  interstate 
commerce  commission,  embraces  only  complaints  of  affirmative  action  by  the  com- 
mission, and  does  not  confer  the  power  to  redress  a  complaint  based  solely  upon 
the  refusal  of  the  commission  to  award  the  relief  asked  by  a  shipper  against  de- 
murrage regulations,  upon  the  ground  that  the  federal  statutes  gave  no  right  to 
the  relief  claimed.  The  commerce  court  has  no  right  in  such  case  to  treat  the 
order  denying  relief  as  an  affirmative  order  and  take  jurisdiction  of  a  petition 
filed  in  that  court,  making  the  United  States,  the  interstate  commerce  commission, 
and  the  railroad  parties  defendant  and  praying  the  same  relief  which  had  been 
denied  by  the  commission.^  2  ^q  give  to  this  section  of  the  statute  a  meaning  con- 
trary to  that  above  stated  and  to  recognize  in  the  commerce  court  the  existence 
of  the  power  to  interpret  originally  the  administrative  features  of  the  act  to  regu- 
late commerce,  and  to  treat  the  refusal  of  the  commission  to  grant  relief  prayed 
for  as  an  affirmative  order  and  renew  it  accordingly  would  result  in  frustrating 
the  legislative  public  policy  which  led  to  the  adoption  of  the  act  to  regulate  com- 
merce, would  render  impossible  a  resort  to  the  remedies  which  the  statute  was 
enacted  to  afford,  would  multiply  the  evils  which  the  act  to  regulate  commerce 
was  adopted  to  prevent,  and  thus  bring  about  disaster  by  creating  confusion  and 
conflict  where  clearness  and  unity  of  action  was  contemplated.^^ 

Reduction  of  Rates. — The  commerce  court  has  no  jurisdiction  of  a  com- 
plaint by  shippers  of  the  refusal  of  the  interstate  commerce  commission  to  re- 
duce maximum  rates  to  the  full  extent  asked.®* 

Discrimination. — The  commerce  court  may  enjoin  the  performance  of  a 
contract  offending  the  provisions  of  the  Interstate  Commerce  Act,  intended  to 
prevent  undue  advantage  or  unlawful  discrimination.®^ 

Allowances  to  Shipper. — The  commerce  court  has  the  right  to  entertain 
jurisdiction  of  a  petition  filed  by  an  interstate  carrier  seeking  to  enjoin  the  en- 
forcement of  an  affirmative  order  of  the  interstate  commerce  commission  ordering 
said  carrier  to  desist  from  making  certain  allowances  to  one  shipper  without 
making  the  same  allowances  to  others  for  floatage,  lighterage  and  terminal  serv- 
ices rendered  by  such  shippers  to  the  carriers.®® 

61.  Construction   of   order.  —  Interstate  had  its  principal  operating  oflBce.    Procter, 
Commerce  Comm.  v.  Chicago,  etc.,  R.  Co.,  etc.,  Co.  v.  United  States,  188  Fed.  231. 
94   Fed.   372.  63.   Procter,   etc.,   Co.  v.  United   States,. 

62.  Power  to  enforce  or  enjoin  particu-  225  U.  S.  383,  56  L.  Ed.  1091,  33  S.  Ct. 
lar   orders  of  commission. — Procter,   etc.,  761. 

Co.  V.  United  States,  225  U.  S.  283,  56  L.  64.     Reduction     of    rates.— Hooker    v. 

Ed.   1091,   32   S.   Ct.  761.  Knapp,    225    U.    S.    303,    56    L.    Ed.    1099, 

In   determining  whether   the   commerce  32  S.  Ct.  769. 

court  has  jurisdiction  of  a  petition  to  an-  65.     Discrimination. — United     States    w. 

nul   a   ruling   of   the   interstate   commerce  Union     Stockyards,    etc.,    Co.,    336    U.    S. 

commission   sustaining  a   carrier's   demur-  286,  33  S.  Ct.  83,  modifying  judgment  At- 
rage  rule,  it  is  not  material  that  suits  in  .    torney  General  v.  Union  Stockyard,  etc., 

that  court  to  enjoin,  set  aside,  annul,   or  Co.,  192  Fed.  330. 

suspend  any  order  of  the  commission  are  66.  Allowances  to  shipper. — The  corn- 
required  to  be  brought  against  the  United  merce  court,  in  the  exercise  of  its  power 
States,  nor  that  under  the  law  as  it- pre-  under  the  Act  of  June  18,  1910  (36  Stat, 
viously  stood  the  venue  of  suits  in  the  at  L.  543,  ch.  309),  §  3,  to  enjoin,  set  aside 
circuit  courts  of  the  United  States  against  annul  or  suspend  any  order  of  the  inter- 
the  commission  to  vacate  its  orders  was  state  commerce  commission,  has  jurisdic- 
fixed  in  each  case  in  the  district  where  the  tion  to  entertain  a  petition  to  enjoin  an 
carrier  against  which  the  order  was  made  order  of  the  commission  requiring  railway 
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Terminal  Charges. — The  commerce  court  also  has  power  to  allow  a  prelimi- 
nary injunction  against  an  affirmative  order  Of  the  interstate  commerce  commis- 
sion ordering  a  carrier  to  desist  from  discriminating  in  the  matter  of  allowances 
for  floatage,  lighterage,  and  terminal  services.^'' 

Distribution  of  Cars. — The  commerce  court,  in  the  exercise  of  its  power,  un- 
der the  Act  of  June  18,  1910  (36  Stat,  at  L.  542,  chap.  309),  §  3,  to  enjoin,  set 
aside,  annul,  or  suspend  any  order  of  the  interstate  commerce  commission,  has 
jurisdiction  to  entertain  a  petition  to  enjoin  an  order  of  the  commission  requiring 
railway  companies  to  cease  charging  lower  rates  for  coal  intended  for  railway 
consumption  than  is  accorded  to  other  shippers,  and  may  enjoin  such  order  if  it 
considers  that  it  will  work  irreparable  injury,  where  the  question  presented  by 
the  petition  is  that  the  order  of  the  commission  was  not  merely  administrative, 
but  proceeded  from  a  construction  of  certain  sections  of  the  act  to  regulate  com- 
merce as  applicable  to  the  conditions  which  affected  the  traffic  in  the  different 
kinds  of  coal,  and  that  the  different  charges  for  transportation  constituted  viola- 
tions of  those  sections.*^ 

Order  Granting  Reparation. — The  commerce  court  has  jurisdiction  of  a 
suit  to  annul  an  order  of  the  interstate  commerce  commission  which  either  awards 
or  denies  reparation  to  a  complainant  under  the  Interstate  Commerce  Act.^^  The 
jurisdiction  of  the  commerce  court,  of  cases  to  enjoin  or  set  aside  any  order  of 
the  interstate  commerce  commission,  does  not  confer  jurisdiction  to  redress  a 
complaint  based  on  refusal  of  commission  to  award  relief  to  a  shipper  against  de- 
murrage regulations.'^'^ 

§  4216.  Power  to  Review  Order  of  Commission. — Where  the  facts 
upon  which  an  order  of  the  interstate  commerce  commission  is  based  are  either 
admitted  or  undisputed,  whether  or  not  such  facts  show  a  violation  of  law  by  a 
carrier  is  a  question  of  law,  and  a  finding  by  the  commission  thereon  is  reviewable 
by  the  commerce  court."  ^  An  order  of  the  interstate  commerce  commission  dis- 
missing a  complaint  which  is  supported  by  substantial  evidence  and  without  er- 
rors of  law  can  not  be  annulled  by  the  commerce  court.^^ 

Order  for  Relief  from  Long  and  Short  Haul  Clause. — The  limitation  of 
the  jurisdiction  of  the  commerce  court  to  that  "now  possessed"  by  the  Circuit 

companies  to   cease   charging  lower  rates  order     would     cause     irreparable     injury, 

for  coal  intended  for  railway  consumption  Section    3    of    the    act    creating   the    com- 

than   is   accorded   to   other  shippers.      In-  merce   court   gives   that   court   the   power 

terstate    Commerce    Comm.  v.    Baltimore,  to  'enjoin,  set  aside,  annul,  or  suspend  any 

etc.,  R.  Co.,  335  U.  S.  336,  56  L.  Ed.  1107,  order  of  the  interstate  commerce  commis- 

33  S.  Ct.  743,  Ann.  Cas.  1914A,  504.  sion,  in  a  suit  brought  in  the  court  against 

67.  Terminal  charges. — That  authority  is  the  United  States.' "  Interstate  Com- 
conferred  in  express  terms  by  §  3  (§  208),  merce  Comm.  v.  Baltimore,  etc.,  R.  Co., 
36  Stat,  at  L.  1149,  chap.  231,  U.  S.-Comp.  225  U.  S.  336,  56  L.  Ed.  1107,  33  S.  Ct. 
Stat.  Supp.  1911,  p.  217,  36  Stat,  at  L.  542,  743,  Ann.   Cas.  1914A,  504. 

chap.   309),   of  the  act.     United   States  v.  B9.   Order   granting   reparation. — Arkan- 

Baltimore,  etc.,   R.   Co.,  325  U.  S.   306,  56  sas    Fertilizer    Co.    v.   United    States,    193 

L.   Ed.   1100,  33  S.   Ct.   817.  Fed.    667. 

68.  Distribution  of  cars. — Interstate  Under  Act  June  18,  1910,  §  1,  the  com- 
Cemmerce  Comm.  v.  Baltimore,  etc.,  R.  merce  court  has  jurisdiction  of  a  suit  to 
Co.,  335  U.  S.  336,  56  L.  Ed.  1107,  33  S.  annul  an  order  of  the  interstate  commerce 
Ct.    742,    Ann.    Cas.    1914A,    504.  commission  awarding  reparation  in  dam- 

"The  question  presented  by  the  petition  ages  to  a  complainant  made  under  Inter- 
is  that  the  order  of  the  commission  was  state  Commerce  Act,  §  16,  as  amended  by 
not  merely  administrative,  but  proceeded  Act  June  39,  1906.  Southern  R.  Co.  v. 
from  a  construction  of  §§  3  and  3  as  ap-  United  States,  193  Fed.  664. 
plicable  to  the  conditions  which  affected  70.  Procter,  etc.,  Co.  v.  United  States, 
the  traffic  in  the  different  kinds  of  coal,  32  S.  Ct.  761,  225  U.  S.  282,  56  L.  Ed.  1091, 
and  that  the  different  charges  for  trans-  reversing  judgment  188  Fed.  231. 
portation  constituted  violations  of  those  _  71.  Power  to  review  order  of  commis- 
sections.  The  commerce  court,  therefore,  sion. — Louisville,  etc.,  R.  Co.  v.  United 
had  jurisdiction  of  the  petition  and  juris-  States,   197   Fed.   58. 

diction    to    enjoin   the   order   of  the   com-  72.    Chamber    of    Commerce    v.    United 

mission  if   the   court   considered  that  the  States,   197   Fed.  66. 
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Courts,  did  not  prevent  that  court  from  reviewing  an  order  of  the  interstate  com- 
merce commission  on  an  apphcation  for  relief  from  the  short  and  long  haul 
clause  of  that  section. '^^ 

§  4217.  Procedure. — Mandamus. — An  appeal  will  not  lie  to  the  com- 
merce court  to  review  the  action  of  the  interstate  commerce  commission  in  re- 
fusing to  entertain  a  petition,  on  the  ground  that  the  subject  matter  was  not  within 
the  scope  of  the  commission's  powers.  The  proper  procedure  is  by  mandamus 
to  compel  the  commission  to  take  jurisdiction  and  proceed  according  to  law.'^* 

Injunction. — Section  3  (208),  provides  that  the  mere  pendency  of  a  suit  to 
enjoin,  set  aside,  annul  or  suspend  an  order  of  the  commission  "shall  not  stay  or 
suspend  the  operation  of  such  order"  but  confers  upon  the  court  the  power,  un- 
der circumstances  stated,  to  restrain  or  suspend  in  whole  or  in  part  the  operation 
of  an  order;  that  is,  of  course,  an  affirmative  order,  of  the  commission.  The 
same  section  makes  a  finding  that  irreparable  injury  will  result  from  the  opera- 
tion of  an  order  sought  to  be  enforced,  essential  to  the  granting  of  an  order  re- 
straining or  suspending  its  enforcement.''^  In  this  case  it  was  urged  on  behalf 
of  the  United  States  and  the  interstate  commerce  commission  that,  wholly  irre- 
spective of  the  merits  of  the  petition,  the  order  granting  the  interlocutory  injunc- 
tion should  be  reversed  because  of  what  was  insisted  to  be  the  express  require- 
ments of  the  act  imposing  the  duty  on  the  commerce  court  or  a  judge  of  that 
court,  if  a  restraining  order  was  granted  under  the  conditions  in  the  statute,  to 
state  the  facts  from  which  it  was  found  that  irreparable  injury  would  arise  if  a 
restraining  order  were  not  allowed.  Answering  this  contention,  the  court  said : 
■"Without  ambiguity  we  think  the  statute  contemplates  three  classes  of  orders : 
First,  a  temporary  restraining  order  staying  in  whole  or  in  part  the  operation  of 
the  order  of  the  interstate  commerce  commission  for  not  more  than  sixty  days 
from  the  date  of  the  suspensive  order,  to  be  allowed  by  the  court  or  a  judge 
thereof;  second,  a  preliminary  injunction,  that  is,  an  injunction  pendente  lite, 
which,  to  quote  the  words  of  the  statute,  may  be  granted  by  the  court  to  'restrain 
or  suspend,  in  whole  or  in  part,  the  operation  of  the  commission's  order  pending 
the  final  hearing  and  determination  of  the  suit;'  third,  in  the  nature  of  things  a 
perpetual  injunction  upon  the  entry  of  the  final  decree."^® 

Statement  of  Facts. — Only  temporary  restraining  orders  of  the  commerce 
court,  issued  conformably  to  the  Act  of  June  18,  1910,  staying  in  whole  or  in 
part  the  operation  of  an  order  of  the  interstate  commerce  commission  for  not 
more  than  sixty  days,  are  affected  by  the  requirements  of  that  section  respecting 
a  statement  of  fact  as  to  irreparable  damage ;  they  have  no  application  to  a  pre- 
liminary injunction  or  injunction  pendente  lite.'^'^  The  order  in  this  case,  made 
after  notice  and  hearing,  suspending  the  force  and  effect  of  the  order  of  the  com- 
mission until  further  order  of  the  court,  was  obviously  an  exercise  of  the  power 
conferred  to  grant  a  preliminary  injunction  or  injunction  pendente  lite,  and  not 
of  the  power  to  allow  a  temporary  restraining  order  embraced  in  the  first  of  the 
classes  stated.    As  we  think  it  clear  that  the  requirements  of  the  statute  relied  upon 

73.  Order  for  relief  from  long  and  short  75.  Injunction. — Procter,  etc.,  Co.  v. 
haul  clause. — An  order  of  the  interstate  United  States,  235  U.  S.  382,  56  L.  Ed. 
commerce  commission  refusing  an  appli-  1091,  33  S.  Ct.  761;  United  States  v. 
cation  made  by  carriers  under  Act  June  Baltimore,  etc.,  R.  Co.,  335  U.  S.  306,  56 
18,  1910,  §  8,  amending  Act  Feb.  4,  1887,  L.  Ed.  1100,  32  S.  Ct.  817;  Interstate  Com- 
§  4,  for  relief  against  the  long  and  short  merce  Comm.  v.  Baltimore,  etc.,  R.  Co., 
haul  clause  of  that  section,  is  not  ex-  335  U.  S.  326,  56  L.  Ed.  1107,  33  S.  Ct. 
eluded    from    the    revisory   power    of   the  743,   Ann.    Cas.   1914A,   504. 

commerce  court.     United  States  v.  Atchi-  76.  United  States  v.   Baltimore,   etc     R. 

son,  etc.,  R.   Co.,  234  U.  S.  476,  34  S.   Ct.  Co.,  335  U.   S.  306,   56  L.   Ed.   1100,   32  S. 

986;  United  States  v.  Union  Pac.  R.  Co.,  Ct.  817. 

334  U.  S.  495,  34  S.  Ct.  995.  77.  Statement  of  facts.— United  States  v. 

74.  Procedure. — Interstate  Commerce  Baltimore,  etc.,  R.  Co.,  335  U.  S.  306,  56 
Comm.   V.    Humboldt   Steamship   Co.,   334  L.  Ed.  1100,  32  S.  Cfa  817. 

U.  S.  474,  56  L.  Ed.  849,  32  S.  Ct.  556. 
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respecting  the  statement  of  facts  as  to  irreparable  damages  relate  only  to  the  first 
class  of  cases,  that  is,  the  power  to  issue  a  temporary  restraining  order,  we  hold 
the  objection  to  be  without  meritJ® 

General  Equity  Rules.- — Inasmuch  as  it  appears  from  the  act  creating  the 
commerce  court  and  defining  its  powers  and  jurisdiction  that  the  power  of  said 
court  to  issue  a  preliminary  injunction  was  recognized  and  preserved  so  as  to  af- 
ford the  court  proper  time  for  deliberation  and  consideration  of  the  questions 
to  be  decided  by  the  commission,  instead  of  compelling  said  court,  upon  presenta- 
tion of  a  petition,  to  reach  a  final  conclusion  eo  instante,  the  general  equity  prin- 
ciple requiring  courts  of  equity  called  upon  to  allow  preliminary  pendente  lite  in- 
junctions, to  determine  whether  on  the  face  of  the  papers  presented  there  is  such 
an  equitable  cause  of  action  presented  as  justifies  the  issue  of  the  preliminary  in- 
junction prayed  for,  will  not  be  applied.'^^  "Under  the  general  principles  of  eq- 
uity, where  a  court  is  called  upon  to  decide  whether  it  will  allow  a  preliminary  or 
pendente  lite  injunction,  the  duty  arising  requires  it  to  be  determined  whether,  on 
the  face  of  the  papers  presented,  there  is  such  an  equitable  cause  of  action  pre- 
sented as  justifies  the  issue  of  a  preliminary  injunction  to  preserve  the  status 
pending  the  suit ;  that  is,  to  afford  an  opportunity  for  a  trial  of  the  issues  pre- 
sented. Necessarily  it  is  true  that  where  an  appeal  is  allowed  from  an  order 
granting  a  preliminary  injunction  the  reviewing  court  is  put  to  the  duty  of  de- 
termining whether,  on  the  face  of  the  papers,  the  court  below  erred  as  a  matter 
of  law  in  granting  the  preliminary  injunctions.  Do  these  principles  apply  to  the 
case  before  us  is  then  the  first  consideration.  The  result  of  holding  that  they 
do,  will  inevitably  cause  the  expunging  from  the  act  of  the  express  authority  con- 
ferred to  issue  a  preliminary  injunction,  since,  viewed  under  the  general  princi- 
ples of  equity,  the  criteria  by  which  to  determine  the  rightfulness  of  such  an  or- 
der in  view  of  the  nature  and  character  of  the  jurisdiction  of  the  commerce  court 
is  exactly  and  exclusively  the  same  criteria  by  which  the  rightfulness  of  a  final 
degree  of  that  court,  issuing  a  perpetual  injunction  in  conformity  to  such  decree, 
would  require  to  be  tested.  Our  duty,  however,  is  not  to  destroy  the  law,  but 
to  enforce  it ;  and  in  doing  so  to  seek  to  discover  the  intention  of  the  lawmaker, 
the  wrong  intended  to  be  prevented,  and  the  remedy  designed  to  be  afforded  by 
the  enactment  of  the  statute.  Coming  to  consider  the  statute  for  this  purpose, 
we  have  pointed  out  in  the  Procter  &  Gamble  Case  that  the  great  remedy  intended 
to  be  accomplished  was  the  concentration  in  a  single  court  of  the  power  to  con- 
sider the  rightfulness  of  enforcing  or  setting  aside  orders  of  the  commission ;  that,, 
to  prevent  unnecessary  delays,  the  limitations  as  to  restraining  orders  and  their 
duration,  and  the  hearing  which  is  commanded  as  to  irreparable  injury,  were  en- 
acted. It  must  therefore  in  reason  be  that  the  power  to  issue  a  preliminary  in- 
junction was  recognized  and  preserved  so  as  to  afford  the  court  the  proper  time 
for  deliberation  and  consideration  of  the  questions  to  be  decided  by  the  commis- 
sion, instead  of  compelling  that  body  virtually  eo  instante  upon  the  presentation  of 
a  petition  to  reach  a  final  conclusion.  And  it  would  seem  also  to  be  the  case  that 
the  right  to  appeal  from  such  an  order  was  given  as  a  safeguard  against  a  possi- 
ble abuse  of  discretion  by  an  unwarranted,  arbitrary,  and  unreasonable  exercise 
of  the  power  conferred.  In  other  words,  we  think  that  the  enlightened  purpose 
of  congress  was  that  the  court  which  it  created,  in  the  exercise  of  the  important 
trusts  confined  to  its  authority,  and  where  occasion  required  it  as  a  consequence 
of  the  gravity  and  complexity  of  the  legal  questions  which  might  arise,  should  be 
afforded  ample  opportunity  for  due  consideration  and  ripe  judgment,  and  that  it 
was  not  intended  to  compel  precipitate,  and  perhaps  ill-considered,  action."^" 

78.  United  States  v.   Baltimore,  etc.,  R.       56  L.  Ed.  1100,  33  S.   Ct.  817. 

Co     335  U.   S.   306,  56   L.   Ed.   1100,  32  S.  80.  United   States  v.   Baltimore,  etc.,   R- 

Ct.    817.  Co.,   335   U.   S.   306,   56   L.   Ed.   1100,   32   S. 

79.  General  equity  rules. — United  States  Ct.  817. 
V.   Baltimore,   etc.,   R.   Co.,  225  U.   S.   306, 
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Appeal.— The  commerce  court  was  created  for  the  purpose,  among  other 
things,  of  interposing  between  the  interstate  commerce  commission  and  the  fed- 
eral supreme  court  an  intermediate  tribunal  having  powers  which  the  statute 
delegates  to  it,  and  it  is  the  duty  of  the  federal  supreme  court  to  uphold  the  la^y- 
ful  authority  of  the  commerce  court.  Therefore,  the  federal  supreme  court  will 
not  reverse  an  order  of  the  commerce  court  granting  a  preliminary  injunction 
against  an  affirmative  order  of  the  interstate  commerce  commission,  except  in 
the  case  of  a  clear  abuse  of  power,  but  will  remand  the  case  so  that  there  may 
Toe  an  opportunity  to  dispose  of  it  on  the  merits  in  the  form  selected  by  congress 
for  that  purpose. ®i 

Order  Granting  Injunction. — The  federal  supreme  court  will  not  disturb  on 
appeal  the  granting  by  the  commerce  court  of  an  injunction  pendente  lite  sus- 
pending, until  final  determination  of  the  suit,  an  order  of  the  interstate  com- 
merce commission,  requiring  certain  carriers  to  desist  from  making  further 
alleged  discriminatory  allowances,  unless  it  was  so  unwarranted,  arbitrary,  and  un- 
reasonable as  to  amount  to  an  abuse  of  discretion.^^  n  ig  not  disputable  that  al- 
though the  right  to  appeal  to  this  court  from  an  order  like  the  one  here  in  question 
is  conferred,  yet  obviously  the  purpose  which  must  have  caused  the  creation  of 
the  commerce  court  must  have  been  the  desire  to  interpose  between  the  action  of 
the  commission  and  this  court  an  intermediate  tribunal,  having  the  powers  which 
the  statute  delegates  to  it.  Our  duty  is  to  give  that  purpose  effect  and  to  uphold 
the  lawful  authority  of  the  court  without  deviation,  and  yet  without  hesitancy, 
where  there  has  been  an  abuse  of  discretion,  to  correct  it  in  the  completest  way. 
But  as  this  case  manifests  no  such  abuse,  our  duty  is  not  to  reverse  the  action  of 
the  court,  but  to  remand  the  case,  so  that  there  may  be  an  apportunity  to  dispose 
of  it  on  the  merits  in  the  forum  selected  by  congress  for  that  purpose.  Of  course, 
in  saying  this,  we  must  not  be  understood  as  deciding  or  in  any  way  implying  that 
the  duty  would  not  exist  to  examine  the  merits  of  a  preliminary  order  of  the 
general  character  of  the  one  before  us  in  a  case  where  it  plainly,  in  our  judgment, 
appeared  that  the  granting  of  the  preliminary  order  was  in  effect  a  decision  by 
the  court  of  the  whole  controversy  on  the  merits,  or  where  it  was  demonstrable 
that  grave  detriment  to  the  public  interest  would  result  from  not  considering  and 
finally  disposing  of  the  controversy  without  remanding  to  enable  the  court  to  do 
so.*° 

§  4218.  Proceedings  in  State  Courts. — The  interstate  commerce  law  pro- 
vides in  §  9  that  any  person  claiming  to  be  damaged  by  any  common  carrier, 
subject  to  the  provisions  of  this  act,  may  either  make  complaint  to  the  commis- 
sion, or  may  bring  suit,  in  his  own  behalf,  for  the  recovery  of  damages  for  which 
such  carrier  may  be  liable  under  the  provisions  of  the  act,  in  any  district  or 
circuit  court  of  the  United  States  of  competent  jurisdiction;  but  such  person 
shall  not  have  the  right  to  pursue  both  remedies,  and  must  in  each  case  elect  which 
one  of  the  two  methods  of  procedure  he  will  adopt.  The  state  courts  have  no 
jurisdiction  of  such  a  claim  for  damages.^*  But  it  has  been  expressly  held  in 
many  of  the  states  that  the  provisions  of  §  20  of  the  Interstate  Commerce.  Act  are 

81.  Appeal. — United  States  v.  Baltimore,  (Act  Cong.  Feb.  4,  1887,  c.  104,  34  Stat. 
etc.,  R.  Co.,  225  U.  S.  306,  56  h.  Ed.  1100,  382,  U.  S.  Comp.  St.  1901,  p.  3159),  con- 
32   S.   Ct.   817.  _  _         _  ferring  jurisdiction   of  an   action   for  vio- 

82.  Order  granting  injunction. — United  lation  of  the  provision  of  the  act  on  the 
States  V.  Baltimore,  etc.,  R.  Co.,  225  U.  federal  circuit  and  district  courts  alone, 
S.   306,   56  L.   Ed.   1100,  33  S.   Ct.  817.  and  putting  the  party  complaining  to  his 

83.  United  States  v.  Baltimore,  etc.,  R.  election  between  that  remedy  and  pro- 
Co.,  335  U.  S.  306,  56  L.  Ed.  1100,  33  S.  ceedings  before  the  interstate  commerce 
Ct.  817.  commission,  also  provided  for  by  the  act, 

84.  Proceedings  in  state  courts. — Copp  a  state  court  has  no  jurisdiction  of  such 
■V.  Eouisville,  etc.,  R.  Co.,  43  La.  Ann.  511,  an  action.  Gulf,  etc.,  R.  Co.  v.  Moore, 
«  So.  441,  12  L.  R.  A.  735,  26  Am.  St.  98  Tex.  303,  83  S.  W.  362,  reversing  80 
Rep.   198.  S.  W.  426. 

Under    Interstate    Commerce   Act,    §    9, 
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the  subject  of  cognizance  and  enforcement  by  the  state  courts.*^  Except  as  to 
those  things  which  the  interstate  commerce  commission  has  defined  and  de- 
nounced as  undue  discrimination,  a  discrimination  complained  of  may  be  dealt 
with  by  the  state  courts  according  to  their  own  statute  or  the  common  law.^^ 
A  shipper  sued  a  carrier  in  the  courts  of  a  state  to  recover  the  excess  of  what  it 
alleged  to  be  an  unjust  and  unreasonable  charge  on  shipments  of  carloads  of 
cotton  seed.  The  defense  was  that  the  rates  were  charged  according  to  the  sched- 
ule of  rates  filed  under  the  interstate  commerce  act,  and  that  the  court  had  no 
jurisdiction  to  grant  relief  upon  the  basis  that  the  established  rate  was  unreason- 
able, when  it  had  not  been  found  to  be  so  by  the  interstate  commerce  commission. 
It  was  held  that  the  state  courts  had  no  jurisdiction  to  entertain  a  suit  based  on 
the  unreasonableness  of  a  rate  as  published  in  advance  of  the  action  of  the  in- 
terstate commerce  commission  adjudging  the  rate  unreasonable.  And  it  was  in 
effect  held  that  reparation  after  such  action  for  the  excess  above  a  reasonable 
rate  must  be  by  a  proceeding  before  the  commission,  "because  of  a  wrong  en- 
dured during  the  period  when  the  unreasonable  schedule  was  enforced  by  the 
carrier  and  before  its  change  and  the  establishment  of  a  new  one."  ^'^ 

Enjoining  Filing  of  Rates. — A  state  court  has  no  jurisdiction  to  enjoin  a 
railroad  engaged  in  interstate  transportation  from  filing  with  the  interstate  com- 
merce commission  a  schedule  of  its  rates  for  transportation  of  coal  from  a  point 
in  the  state  to  a  point  in  another  state  on  the  ground  that  the  rates  are  unfair 
and  discriminatory.** 

Review. — Where  the  defendant  specially  sets  up  a  defense  under  the  Inter- 
state Commerce  Act,  which,  if  denied  to  him,  is  an  adverse  ruling  of  federal 
right  which  will  warrant  the  brmging  of  the  case  to  the  supreme  court  of  the 
United  States  from  the  highest  court  of  a  state. *^ 

§  4219.  Election  of  Remedies. — Section  9  of  the  act  provides  that  persons 
claiming  to  be  damaged  may  make  their  complaint  either  to  the  commission  in  the 
manner  provided  in  the  act,  or  by  bringing  suit  on  their  own  behalf  for  the  re- 
covery of  damages  for  which  such  carrier  may  be  liable  under  the  provisions 
of  the  act  in  any  district  or  circuit  court  of  competent  jurisdiction ;  and  such 
persons  shall  not  have  the  right  to  pursue  both  of  these  remedies,  and  must 
elect  which  of  the  two  methods  of  procedure  herein  provided  for  they  will 
adopt. ^^     Persons  damaged  may  complain  to  commission  or  sue  personally.     But 

85.  Pittsburgh,  etc.,  R.  Co.  v.  Mitch-  67  W.  Va.  448,  68  S.  E.  107,  38  L.  R.  A., 
ell,     175     Ind.     196,     91     N.     E.     735,     93       N.    S.,    108. 

N.     E.     996,     citing    Murray    v.     Chicago,  89.    Review. — Atchison,    etc.,    R.    Co.    v. 

etc.,   Co.,  63  Fed.  34;  Midland  Valley   Co.  Robinson,   333  U.   S.  173,  34  S.   Ct.   556. 
V.   Hoffman   Co.,   91  Ark.   180,   130   S.  W.  90.  Election  of  remedies. — Atlantic,  etc., 

380;  St.  Louis,  etc.,  R.  Co.  v.  Grayson,  89  R.    Co.   v.    Macon    Grocery   Co.,    166   Fed. 

Ark.    154,    115    S.   W.   933;    Southern    Pac.  306,  93  C.  C.  A.  114. 

Co.  V.  Crenshaw,  5  Ga.  App.  675,  63  S.  Under  Interstate  Commerce  Act  Feb. 
E.  865;  Georgia  Railroad  v.  Creety,  5  Ga.  4,  1887,  c.  104,  §  9,  34  Stat.  383  [U. 
App.  434,  63  S.  E.  538;  Brantley  Co.  v.  S.  Comp.  St.  1901,  p.  3159],  providing  that 
Ocean  Steamship  Co.,  5  Ga.  App.  844,  63  any  person  claiming  to  be  damaged  by 
S.  E.  1139;  Pittsburgh,  etc.,  Co.  v.  Wood  violation  of  the  act  may  make  complaint 
(Ind.  App.),  84  N.  E.  1009;  Galveston,  to  the  commission  thereby  created,  or 
etc.,  Co.  V.  Crow  (Tex.  Civ.  App.),  117  bring  suit  to  recover  damages  sustained, 
S.  W.  170;  Chicago,  etc.,  Co.  v.  Clements,  where  plaintiff  elected  to  proceed  by  a 
53  Tex.  Civ.  App.  143,  115  S.  W.  664;  complaint  to  the  commission,  he  was 
Galveston,  etc.,  Co.  v.  Piper,  53  Tex.  thereafter  confined  to  the  remedy  pro- 
Civ.    App.    568,    115    S.    W.    107.  vided    by    the    act.      Western    New   York, 

86.  Puritan  Coal  Min.  Co.  v.  Pennsyl-  etc.,  R.  Co.  v.  Penn  Refin.  Co.,  137  Fed. 
vania  R.   Co.,  337   Pa.  430,  85  Atl.  436.  343,  70  C.   C.  A.  33,  affirmed  in  38  S.   Ct. 

87.  Texas,  etc.,  R.  Co.  v.  Abilene  Cotton       368,   308  U.   S.   308,  53  L.   Ed.   456. 

Oil   Co.,  304  U.  S.  436,   51   L.   Ed.   553,  37  Where   plaintiff  sued  an   interstate   car- 

S.  Ct.  350,  9  Am.  &  Eng.  Ann.  Cas.  1075.  rier    in    a   federal    court    to    recover   dam- 

88.  Enjoining  filing  of  rates. — Thacker,  ages  for  alleged  unreasonable  charges, 
etc..    Coke    Co.    v.    Norfolk,    etc.,    R.    Co.,  without   having   first   presented   its    griev- 
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they  can  not  have  both  remedies,  and  must  elect  between  them.^^  Where  a 
shipper  claimed  a  right  to  recover  aggregate  excess  freights  alleged  to  have  been 
paid  on  various  interstate  shipments,  alleging  that  the  rate  charged  consisted  of 
the  sum  of  local  rates  through  a  point  of  concentration,  and  that  the  rule  that 
a  shipper  should  only  be  entitled  to  the  benefit  of  a  lower  through  rate  when  the 
original  bill  did  not  state  the  ultimate  destination,  was  unreasonable,  a  complaint 
charging  that  such  condition  had  been  previously  submitted  to  the  interstate 
commerce  commission  in  another  proceeding  by  different  shippers  against  the 
defendant  carrier,  and  had  been  found  unreasonable  and  invalid,  was  insuffi- 
cient to  relieve  plaintiff  from  the  duty  of  submitting  its  claim  to  the  commission 
before  beginning  suit  in  a  federal  court  thereon. ^^ 

Cumulative'  Remedies. — The  special  remedies  afforded  by  the  Interstate 
Commerce  Act  to  prevent  the  imposition  of  unjust  or  unreasonable  rates  were 
intended  to  supplement,  and  not  to  supplant,  the  existing  remedies  furnished  by 
the  common  law.*^ 

Proceeding  by  Mandamus. — An  action  in  a  federal  court  for  a  mandamus, 
under  §  10  of  the  Act  of  March  2,  1889,  amendatory  of  the  interstate  commerce 
act,  which  authorizes  such  action  by  a  shipper  against  an  interstate  carrier  to 
compel  a  compliance  with  the  act,  and  further  provides  that  "the  remedy  hereby 
given  by  writ  of  mandamus  shall  be  cumulative,  and  shall  not  be  held  to  ex- 
clude or  interfere  with  other  remedies  provided  by  this  act  or  the  act  to  which 
it  is  a  supplement,"  does  not  preclude  the  relator  or  others  from  proceeding  in 
respect  to  the  same  matter  by  petition  to  the  interstate  commerce  commission 
under  §  13  of  the  original  Act  of  Feb.  4,  1887,  and  the  court  in  the  mandamus 
suit  is  without  power  on  an  ancillary  bill  to  enjoin  such  proceeding.^*  If  con- 
gress had  intended  that  the  remedy  afforded  by'  §  23  was  to  be  exclusive,  it 
would  have  added  a.  proviso  similar  to  the  one  incorporated  as  a  part  of  §  9, 
and  not  having  done  so  it  is  manifest  that  it  was  the  intention  of  Congress  that 
the  remedy  provided  by  §  23  was  not  to  be  treated  as  exclusive,  and  especially 
inasmuch  as  it  is  expressly  provided  that  the  remedy  granted  therein  shall  be 
cumulative,  and  shall  not  be  held  to  exclude  or  to  interfere  with  other  remedies 
granted  by  the  act.  Any  other  construction  of  this, proviso  would  be  in  direct 
conflict  with  the  plain  provisions  of  the  law,  and,  in  view  of  this  provision,  we 
are  of  opinion  that  the  court  below  was  without  power  to  restrain  the  appellant 
from  proceeding  before  the  interstate  commerce  commission  under  the  provisions 
of  §  13,  and  that  the  court  did  not  have  jurisdictions  of  the  subject  matter  sought 
to  be  litigated  in  this  proceeding.^' 

§§  4220-4237.  Criminal  Liability  of  Carrier— §  4220.  In  General.— 

Effect  must  be  given,  in  construing  a  repealing  act,  to  the  general  saving  clause 

ance  to  the  interstate  commerce  commis-  R.  Co.,  200  Fed.   185 

sion     the    complaint    constituted    an    elec-  93.      Cumulative     remedies.  —  Tift     v. 

tion  to  sue  m  a  federal  court,  which  had  Southern   R.   Co.,   123   Fed.  789. 

jurisdiction      to      determine     whether      it  _,               .  ,              ,.                 .  ,    , 

stated     facts    sufficient    to     constitute     a  ,    ^''^   special   remedies   provided   by   the 

cause    of    action    under    Interstate    Com-  -Interstate  Commerce  Act  are  cumulative, 

merce  Act,  §§  1,  6,  8,  9,  and  15.     National  ^?<^  "°'  exclusive,  of  the  general  remedies 

Pole    Co.    V.    Chicago,    etc.,    R.    Co.,    211  ^.'^f."  P^  *"^  Judiciary  Act  conferring  ju- 

Pe(j    65  risdiction    of   all    suits    and    controversies. 

91.  Section  9  of  the  Interstate  Com-  filing  under  an  act  of  congress,  regard- 
merce  Act;  Texas,  etc.,  R.  Co.  v.  Inter-  !"^  of  any  diversity  of  citizenship  be- 
state  Commerce  Comm.,  162  U.  S.  197,  **""  '^e  parties.  Little  Rock,  etc.,  R. 
40  L.  Ed.  940,  16  S.  Ct.  666;  Texas,  etc.,  b°j  '"■  ^ast  Tennessee,  etc.,  R.  Co.,  47 
R.  Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  '^^'^-   ^^^■ 

S.   426,    51   L.    Ed.    553,    27    S.    Ct.    350,    9  94.    Proceeding     by     mandamus.— Mer- 

Am.    &    Eng.   Ann.    Cas.    1075;    Interstate  chants'    Coal    Co.    v.   Fairmont    Coal    Co., 

Commerce   Comm.  v.   Brimson,   154  U.  S.  1^0  Fed.  769. 

447,  38  h.  Ed.  1047,   14  S.  Ct.   1135.  95.     Merchants'    Coal    Co.    v.    Fairmont 

92.  National  Pole  Co.  v.  Chicago,  etc..  Coal  Co.,   160  Fed.  769. 
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in  the  Revised  Statutes  of  the  United  States  ®®  prescribing  the  effect  of  repealing 
acts  on  existing  penalties,  forfeitures,  and  liabilities,  unless,  either  by  express 
declaration  or  necessary  implication  arising  from  the  terms  of  the  repealing  law 
as  a  whole,  it  results  that  the  legislative  mind  will  be  set  at  naught  by  giving  ef- 
fect to  such  saving  clause.  The  exception  from  the  operation  of  the  provision 
repealing  conflicting  laws,  which  is  made  by  the  Act  of  June  29,  1906,  in  favor 
of  causes  pending  in  the  federal  courts,  which  shall  be  prosecuted  to  conclusion 
in  the  manner  heretofore  provided  by  law,  was  addressed  solely  to  the  procedure 
to  be  followed  in  pending  cases,  and  such  section,  therefore,  does  not  supersede 
the  general  provision  of  the  Revised  Statutes  saving  existing  forfeitures,  pen- 
alties, or  liabilities  from  repeal,  so  as  to  prevent  future  criminal  prosecutions  for 
offenses  against  the  Act  of  Feb.  19,  1903,  committed  prior  to  the  adoption  of  the 
later  statute.®^ 

§  4221.  Discrimination  and  Undue  Preference. — Statutory  Provi- 
Bions. — In  so  far  as  the  Act  of  Feb.  19,  1903,  provided  for  punishment  of  cor- 
porate carriers  in  granting,  and  corporate  shippers  in  knowingly  accepting,  rebates 
or  discrimination  from  legal  rates  and  tariffs,  it  was  not  abrogated  or  repealed 
by  the  Act  of  June  29,  1906,  but  was  preserved,  and  so  far  as  it  provided  for 
the  punishment  of  such  acts  when  not  knowingly  done,  it  was  repealed.^*  There- 
fore, intentionally  accepting  transportation  of  goods  in  interstate  or  foreign 
commerce  at  less  than  the  carrier's  published  rates,  which  is  forbidden  by  the 
Act  of  Feb.  19,  1903,  is  sufficient  to  sustain  a  conviction  under  that  act,  although 
such  action  may  have  been  taken  in  good  faith,  under  a  claim  of  legal  right.^''' 
The  "undue  preferences"  clause  of  the  Interstate  Commerce  Act  is  indefinite 
and  uncertain,  a  conviction  for  its  violation  can  not  be  sustained  where  the  crim- 
inality of  the  act  is  made  to  depend  on  whether  the  jury  think  a  preference 
reasonable  or  unreasonable. ^  The  Act  of  Feb.  19,  1903,  is  not  restricted  in  its 
provisions  to  departures  from  an  establishment  tariff  rate,  but  is  violated  if  any 
other  advantage  is  given  to  a  shipper  whereby  a  discrimination  is  practiced. ^ 

Where  Rate  Not  Pxiblished  by  Carrier. — A  carrier  which  gives  rebates 
from  a  joint  rate  on  file  with  the  interstate  commerce  commission  may,  although 
it  did  not  itself  publish  and  file  the  rate,  be  convicted  of  violating  the  act  which, 
inter  alia,  provides  that  the  published  rate  shall  be  conclusively  deemed,  in  any 
prosecution  under  the  act,  to  be  the  legal  rate  as  against  the  carrier  who  files  the 
same  or  "participates  in  any  rates  so  filed  or  published,"  and  that  any  departure 
from  such  rate  shall  be  deemed  to  be  an  offense  under  the  act.^  An  interstate 
carrier  may  be  prosecuted  under  the  Elkins  Act  for  the  offense  of  rebating 
where  it  is  a  party  to  the  joint  rate  although  it  has  not  filed  and  published  the 
same  itself.  While  it  is  usual  for  the  initial  carrier  to  file  such  joint  tariffs,  the 
fact  that  it  was  filed  by  another  carrier  participating  therein  is  immaterial,  since 
§  1  of  the  Elkins  Law  brings  all  the  carriers  who  have  participated  in  any  rate 
filed  or  published  within  the  terms  of  the  act,  as  much  so  as  if  the  tariff  had 
been  actually  published  and  filed  by  such  participating  carrier,  for  the  statute 
specifically  provides  that  the  published  rate  shall  be  conclusively  deemed  in  any 

96.  Criminal  liability  of  carrier.— U.  S.  States,  209  U.  S.  56,  52  L.  Ed.  681,  28 
Rev.  Stat.,  §  13,  U.  S.  Com.  Stat.  1901,  S.  Ct.  428,  affirming  judgment,  153  Fed. 
p.    6.  1,    82    C.    C.    A.    135,    14    L.    R.    A.,    N.    S., 

97.  Great  Northern  R.  Co.  v.  United  400;  Chicago,  etc.,  R.  Co.  v.  United  States, 
States,  84  C.  C.  A.  93,  155  Fed.  945,  judg-  209  U.  S.  90,  52  L.  Ed.  698,  38  S.  Ct.  439, 
ment  affirmed  in  208  U.  S.  452,  52  L.  Ed.  affirming  judgment,   157    Fed.   830. 

567,  38  S.   Ct.   313.  1.    Tozer  v.  United  States,  52  Fed.  917. 

98.  Discrimination  and  undue  prefer-  2.  United  States  v.  Vacuum  Oil  Co., 
ence. — Great   Northern   R.   Co.   v.   United       153  Fed.  598. 

States,  155  Fed.  945,  84  C.  C.  A.  93,  judg-  3.     Where   rate   not   published   by   car- 

ment  affirmed  in  208  U.  S.  453,  52  L.  Ed.  rier. — United  States  v.  New  York,  etc.,  R. 

567.  28   S.   Ct.   313.  Co.,   212   U.    S.    509,    53    L.    Ed.    629,    29    S. 

99.  Armour     Packing     Co.     v.     United  Ct.  313,  reversing  157  Fed.  293. 
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prosecution  under  the  act  to  be  the  legal  rate  as  against  the  carrier  who  files  the 
same,  or  "participates  in  any  rates  so  filed  and  published."  * 

As  to  Connecting  Carriers. — The  provisions  of  Interstate  Commerce  Act 
making  it  unlawful  for  any  common  carrier  engaged  in  interstate  commerce  to 
give  any  undue  or  unreasonable  preference  or  advantage  to  any  particular  ship- 
per, or  to  subject  any  particular  shipper  to  any  undue  or  unreasonable  prejudice 
or  disadvantage  in  any  respect  whatever,  if  construed  to  apply  to  the  affording  of 
facilities  for  shipments,  do  not  subject  a  railroad  company  to  indictment  under 
the  act  for  its  failure  or  refusal  to  furnish  switch  connections  to  a  shipper  tender- 
ing interstate  traffic  for  transportation,  although  such  connections  are  furnished 
to  other  shippers,  where  the  indictment  does  not  charge  that  those  demanded  are 
reasonably  practicable  and  could  be  put  in  with  safety  and  would  furnish  suffi- 
cient business  to  justify  the  expense  of  their  construction  and  maintenance,  nor 
that  the  person  or  company  asking  for  the  same  offered  to  pay  such  portion  of 
their  cost  as  is  usual  and  reasonable.^ 

§  4222.  Rebates. — Statutory  Provision. — The  giving  or  receiving  of  a 
rebate  or  concession  whereby  property  in  interstate  or  foreign  commerce  is 
transported  at  less  than  the  established  rate  is  the  essence  of  the  offense  de- 
nounced by  the  Act  of  Feb.  19,  1903.6  Section  10  of  the  Act  of  June  29,  1906, 
relating  to  rates  of  interstate  carriers,  which  provides  that  "all  laws  and  parts  of 
laws  in  conflict  with  the  provisions  of  this  act  are  hereby  repealed,  but  the  amend- 
ments herein  provided  for  shall  not  affect  causes  now  pending  in  courts  of  the 
United  States,  but  such  causes  shall  be  prosecuted  to  a  conclusion  in  the  manner 
heretofore  provided  by  law,"  when  construed  in  accordance  with  the  rule  pre- 
scribed by  Rev.  St.,  §  13,  does  not  relieve  offenders  under  §  1  of  the  Act  of 
Feb.  19,  1903,  from  subsequent  indictment  and  prosecution  for  such  offenses, 
but  merely  relates  to  the  mode  of  procedure  to  be  followed  in  pending  causes.'^ 
Under  the  clause  of  the  interstate  commerce  act  making  it  unlawful  for  a  carrier, 
by  means  of  false  billing,  classification,  weighing,  or  by  any  other  device  or 
means,  knowingly  to  assist  or  suffer  any  person  to  obtain  transportation  at  less 
that  the  regular  rate,  an  indictment  will  not  lie  for  paying  or  receiving  re- 
bates.® 

Separate  and  Continuing  Offenses. — Where  pursuant  to  a  previous  agree- 
ment, preceding  transportation,  a  number  of  separate  shipments  are  made  and 
the  full  legal  rate  paid  thereon,  and  afterwards  claims  of  the  shipper  for  the  re- 
bates stipulated  in  such  agreement  are  presented  at  short  intervals  and  paid  by 
checks  to  the  shipper,  the  offense  is  not  a  single  and  continuing  one,  but  there 
is  a  complete  and  separate  offense  upon  the  making  of  each  payment  by  the 
railroad  company  of  the  stipulated  rebate.^  Where  defendant  shipped  oil  at 
concession  rates  on  prepaid  shipping  orders,  making  settlements  with  the  carrier 
periodically,  there  were  as  many  offenses  committed  on  a  settlement  being  made 
as  there  were  separate  transactions  or  transportations  covered  by  such  settle- 
ment." ' ;     i    j :    i ]"  "■ 

4.  United  States  v.  New  York,  etc.,  R.  1907,  p.  880),  must  be  willful.  United 
Co.,  313  U.  S.  509,  53  L.  Ed.  639,  29  S.  States  v.  Atchison,  etc.,  R.  Co.,  163  Fed 
Ct.  313.  111. 

5.  As  to  connecting  carners.-United  7.  United  States  v.  Chicago,  etc.,  R. 
States  V.  Baltimore,  etc.,  R.  Co.,  153  Fed.  Co.    151  Fed.  84.                       &  >         ■ 

i     Rebates.-Armour    Packing    Co.    v.  ..f     United    States    v.    Hanley,    71    Fed. 

United   States,   153   Fed.   1,   83   C.   C.   A.  "'''■    _ 
135,  14  L.  R.  A.,  N.  S.,  400.  9-    Separate  and  continuing  offenses. — 

A    departure    from    an    established    and  New  York,  etc.,  R.  Co.  v.  United  States, 

published    interstate    freight    rate    by    a  ^13   U.   S.   481,   53   L,.   Ed.   613,   39   S.   Ct. 

carrier  in  order  to  constitute  a  crime  de-  ^04. 

nounced  by  Elkins  Act  Feb.  19,  1903,  c.  10.   United  States  v.  Standard  Oil  Co 

708,  33  Stat.  847    (U.  S.  Comp.   St.   Supp.  193   Fed.   438.  "' 
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Intent. — In  a  prosecution  of  an  interstate  carrier  for  giving  a  rebate  on  an  in- 
terstate shipment  of  lime,  constituting  a  departure  from  the  estabHshed  and  pub- 
lished rate,  the  intent  of  the  carrier  is  of  the  essence  of  the  ofifense.i^  gy^  the 
use  of  the  word  "willful"  in  the  Act  of  Feb.  19,  1903,  to  characterize  offenses 
thereunder,  conceding  it  to  apply  to  the  granting,  of  rebates  from  the  published 
schedule  rates,  does  not  require  that  there  should  have  been  an  evil  intent  to 
constitute  the  offense,  but  it  is  sufficient  if  the  act  was  done  knowingly  and 
purposely.^'2  '      :      i      '  ' 

Knowingly  and  Wilfully. — Where,  in  a  prosecution  of  an  interstate  carrier 
for  rebating,  the  defendant  claimed  that  as  soon  as  it  discovered  the  error  it 
collected  from  all  but  one  of  the  shippers  the  full  tariff  rates,  an  instruction 
that  the  jury  should  regard  the  offense  as  consummated  or  not  according  as  the 
defendant  acted  with  or  without  knowledge  of  the  facts  held  sufficiently  favor- 
able to  it.i^ 

Knowledge  of  Agent. — Where  an  interstato,  railroad  company  applied  lower 
transit  rates  to  shipments  of  lumber  which  were  only  entitled  to  local  rates,  the 
shipper's  agents  would  be  presumed  to  have  knowledge  of  the  rate  applicable, 
which  knowledge  was  imputable  to  the  shipper.^*  But  the  fact  that  the  agents 
who  executed  such  outbound  transactions  did'  not  know  that  the  lumber  was  not 
entitled  to  the  transit  rate  did  not  show  that  the  defendant  carrier  did  not  know- 
ingly make  the  rebates. ^^ 

Printing  and  Publishing  Rates  as  Prerequisite. — The  Act  of  Feb.  19, 
1903,  makes  it  unlawful  for  a  carrier  to  grant  a  rebate  from  a  joint  tariff  rate 
which  it  has  filed  with  the  interstate  commerce  commission  or  published,  or  in 
which  it  participates  when  filed  or  published  by  another  carrier,  but  it  does  not 
make  it  a  criminal  offense  to  receive  a  rebate  from  a  joint  rate  unless  such  rate 
has  been  both  filed  and  published.^®  The  act  sets  forth  two  entirely  separate 
offenses,  the  first  being  the  failure  of  a  carrier,  subject  to  the  provisions  of  the 
interstate  commerce  act,  to  file  and  publish  the  tariffs  required  by  said  act  or 
strictly  to  observe  the  same,  and  the  second  the  soliciting,  accepting,  or  receiving 
by  such  a  carrier  of  any  rebate  whereby  any  property  shall  be  transported  at  a 
less  rate  than  that  named  in  the  tariffs  published  and  filed  by  such  carrier.  In 
order  to  constitute  an  offense  under  the  second  provision,  the  tariff  charged  to 
have  been  violated  must  be  one  published  or  filed  by  the  defendant  charged,  and 
it  is  not  sufficient  that  in  the  case  involved  such  defendant  participated  in  a 
through  rate  published  and  filed  by  another  carrier,  where  it  had  not  itself  pub- 
lished or  filed  it." 

Posting  Schedule  of  Rates  as  Prerequisite. — But  compliance  with  the  pro- 
vision of  the  act  as  to  posting  copies  of  schedules  and  tariffs  is  not  essential  to 
bring  a  tariff  within  the  provision  of  the  act  making  it  a  misdemeanor  for  a 
shipper  to  accept  rebates. ^^ 

Justification  of  Rebate. — It  is  no  defense  to  a  prosecution  for  receiving  a 
rebate  that  competing  roads  granted  a  like  concession,  and  that  the  defendant 

11.  Intent. — Judgment,  United  States  v.  able  with  the  agents'  knowledge,  and  was 
Atchison,  etc.j  R.  Co.,  163  Fed.  Ill,  re-  guilty  of  knowingly  accepting  at  rebate, 
versed  in  170  Fed.  250,  95  C.  C.  A.  446.  Nichols,     etc.,     Lumber     Co.     v.     United 

12.  Judgment,    United    States    v.    Chi-       States,   212   Fed.    588. 

cago,  etc.,  R.  Co.,  151  Fed.  84,  affirmed  in  15.    Grand  Rapids,  etc.,  R.  Co.  v.  United 

162  Fed.  835.  States,   212   Fed.    577. 

13.  Knowingly  and  wilfully. — Grand  16.  Printing  and  publishing  rates  as 
Rapids,  etc.,  R.  Co.  v.  United  States,  213  prerequisite. — United  States  v.  Wood,  145 
Fed.   577.  Fed.  405. 

14.  Knowledge  of  agent. — Where  a  17.  United  States  v.  New  York,  etc.,  R. 
railroad  company  unlawfully  applied  tran-       Co.,   157   Fed.  293. 

sit  rates  to  certain  shipments  of  lumber,  18.   Posting  schedule  of  rates  as  prereq- 

and     certain     of    the     defendant's     agents  uisite. — United    States    v.    Miller,    323    U. 

knew    that    the    lumber   was    not    entitled  S.   599,   56   L.   Ed.   568,   33   S.   Ct.   333,   re- 

to   such  rates,  the  defendant  was   charge-  versing  judgment,   187   Fed.   375. 
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was  compelled  to  do  the  same  in  order  to  secure  its  fair  share  of  the  business, 
or  that  it  treated  all  shippers  alike,  or  that  the  concession  was  made  by  its  offi- 
cers in  good  faith  and  in  the  honest  belief  that  it  was  lawful. '^^'  A  contract  be- 
tween a  carrier  and  the  shipper  to  transport  the  latter's  goods  in  interstate 
or  foreign  commerce,  at  the  then  established  rates,  for  a  definite  time,  con- 
stitutes no  defense  to  the  charge  of  giving  or  receiving  a  rebate  from  the  filed  and 
published  rates. ^"^ 

Refunded  to  Person  Other  than  Shipper. — The  mere  fact  that  a  rebate  is 
not  paid  to  the  shipper,  but  is  paid  to  somebody  else,  is  quite  immaterial.  If  it  is 
in  fact  a  rebate,  concession,  or  discrimination  whereby  the  property  is  trans- 
ported at  a  less  rate  than  that  named  in  the  tariff,  the  unlawful  act  is  com- 
mitted.^^ 

Refunded  to  Ag'ent  of  Carrier. — The  carrier  has  a  right  to  employ  persons 
to  solicit  business,  just  as  it  has  a  right  to  employ  clerks  and  employees  of  all 
kinds  to  do  the  business,  and  any  payments  for  such  a  purpose  can  not  consti- 
tute a  rebate,  concession,  or  discrimination  within  the  meaning  of  the  act.^^ 

§  4223.  Failure  to  File  and  Publish  Rates. — By  the  Interstate  Commerce 
Act  transportation  of  interstate  commerce  by  a  carrier  which  has  not  filed  its 
rates  for  such  service  is  a  misdemeanor.^^ 

§  4224.  Departure  from.  Publishing  Rates. — Section  6  of  the  Act  of 
Feb.  4,  1887,  as  amended  by  the  Act  of  June  29,  1906,  makes  it  a  misdemeanor 
for  a  carrier  to  charge  a  different  rate  from  that  fixed  by  its  schedule. 2*     The 


19.  Justification  of  rebate. — Chicago, 
etc.,  R.  Co.  V.  United  States,  162  Fed. 
835. 

20.  Armour  Packing  Co.  v.  United 
States,  153  Fed.  1,  83  C.  C.  A.  135,  14  L. 
R.   A.,    N.   S.,   400. 

21.  Refunded  to  person  other  than  ship- 
per.— United  States  v.  Delaware,  etc.,  R. 
Co.,    152    Fed.    369. 

An  indictment  against  a  carrier,  alleg- 
ing that  P.  was  the  duly  authorized  agent 
of  the  S.  Company  and  vested  by  it  with 
the  sole  and  exclusive  power  and  author- 
ity to  determine  over  which  line  any  ship- 
ment by  it  should  be  made;  that  defend- 
ant entered  into  an  unlawful  agreement 
with  P.  whereby  it  was  agreed  that  P., 
as  such  agent  should  cause  S.  to  make 
large  shipments  over  defendant's  road, 
and  S.  should  pay  defendant  the  lawful 
rate  for  such  shipments,  and  thereafter  P. 
should  present  claims  to  defendant  for  a 
rebate  on  such  shipments,  under  the 
guise  of  claims  for  services;  and  that  such 
scheme  was  carried  out,  and  defendant 
made  payments  to  P.  by  way  of  rebate — 
charges  a  payment  of  rebates  in  violation 
of  the  Elkins  law  (Act  Feb.  19,  1903,  c. 
708,  33  Stat.  847  [U.  S.  Comp.  St.  Supp. 
1905,  p.  599]);  the  fact  that  the  rebate  is 
paid  to  another  than  the  shipper  being 
immaterial,  though  a  payment  which  is 
but  a  commission  for  obtaining  business 
for  the  carrier  is  not  within  the  statute. 
United   States   v.   Oelaware,   etc.,    R.    Co., 

152  Fed.  369. 

22.  Refunded  to  agent  of  carrier. — • 
United   States   v.   Delaware,   etc.,    R.    Co., 

153  Fed.  269. 


23.  Failure  to  file  and  publish  rates.^ 

United  States  v.  Illinois  Terminal  R.  Co., 
168   Fed.   546. 

24.  Departure    from    publishing    rates. 

— A  count  under  section  6  of  the  act, 
charging  that  on  a  day  named  defendant, 
as  agent,  etc.,  charged  and  collected  of 
another  railroad  company  a  less  rate  of 
compensation  for  carrying  goods  between 
Hannibal  and  Helper  than  46  cents  per 
100  pounds,  which  rate  had  been  "estab- 
lished and  published"  between  those 
points  prior  to  the  day  named,  and  that 
said  rate  was  "in  force  on  that  day," 
negatives  a  reduction  by  defendant's  com- 
pany prior  to  or  on  the  day  in  question. 
United  States  v.  Tozer,  37  Fed.  635,  2 
L.  R.  A.  444. 

Where  a  railroad  company  which  has 
fixed  a  rate  of  30  cents  per  hundred 
for  freight  from  Chicago  to  New  York, 
and  33  cents  per  hundred  for  freight  from 
points  west  of  Chicago  to  New  York,  of 
which  latter  rate  said  company  receives 
18  cents,  making  an  arrangement  with  a 
Chicago  firm  to  ship  its  freight  from  Chi- 
cago to  New  York  at  32  cents  under  bills 
of  lading  purporting  to  come  from  West- 
ern points,  and  to  return  to  them  4  cents 
under  pretense  of  paying  it  to  the  road 
bringing  the  freight  into  Chicago,  it  is 
guilty  of  violation  of  the  provision  of 
the  interstate  commerce  act  of  February 
4,  1887,  which  makes  it  a  misdemeanor 
for  a  common  carrier  to  charge  different 
rates  from  those  fixed  in  its  schedule. 
United  States  v.  Michigan  Cent.  R.  Co 
43  Fed.  26. 

An  indictment  against  a  railroad   com- 


§§  4224-4226  carriers.  3846 

acceptance  by  a  railroad  company  in  settlements  with  a  coal  company  for  inter- 
state shipments  of  coal  of  notes  of  the  shipper  for  a  part  of  its  freight  charges, 
in  accordance  with  an  agreement  and  understanding  between  them,  constitutes 
a  willful  failure  to  strictly  observe  its  tariffs. ^^  An  arrangement  between  a  rail- 
way company  and  a  construction  company  for  reduced-rate  transportation  of 
men  and  materials  required  by  the  company  in  grading  an  extension,  when  en- 
tered into  in  good  faith,  is  not  obnoxious  to  the  provisions  of  laws  prohibiting 
departure  from  published  tariffs.^® 

Necessity  for  Actual  Acceptance  of  Rate. — Under  the  provisions  of  the 
Interstate  Commerce  Act  that  no  carrier  shall  charge,  demand,  collect,  or  receive 
a  greater  or  less  compensation  for  service  than  the  rates,  fares,  and  charges 
specified  in  the  tariff  filed  and  in  effect  at  the  time,  a  willful  demand  of  more 
than  the  tariff  rates  by  a  carrier  is  of  equal  criminality  with  an  actual  collection 
thereof. 2'^ 

§  4225.  False  Billing  of  Goods. — The  fixing  of  the  value  of  property  in  a 
hill  of  lading  at  less  than  its  actual  value  for  the  purpose  of  limiting  the  amount 
of  the  carrier's' liability  in  case  of  loss  is  not  a  false  billing  in  violation  of  the 
Interstate  Commerce  Act.^^ 

§  4226.  Liability  for  Act  of  Agent. — It  is  true  that  there  are  some  crimes, 
which  in  their  nature  can  not  be  committed  by  corporations.  But  there  is  a 
large  class  of  offenses,  of  which  rebating  under  the  federal  statutes  is  one,  wherein 
the  crime  consists  in  purposely  doing  the  things  prohibited  by  statute.  In  that 
class  of  crimes  corporations  may  be  held  responsible  for  and  charged  with  the 
knowledge  and  purposes  of  their  agents,  acting  within  the  authority  conferred 
upon  them. 29 

Constitutionality  of  Provision. — There  can  be  no  question  as  to  the  power 
of  congress  to  control  those  who  are  conducting  interstate  commerce  by  holding 
them  responsible  for  the  intent  and  purposes  of  the  agents  to  whom  they  have 
delegated  the  power  to  act  in  the  premises,  and  such  provision  of  the  statute 
is  not  unconstitutional  upon  the  theory  that  it  attributes  the  act  of  the  agent  to 
his  principal,  thereby  making  one  person  responsible  for  the  crime  of  another, 
and  thus  depriving  him  of  due  process  of  law  and  of  the  presumption  of  inno- 
cence which  the  law  raises  in  his  favor. 3*'     Even  if  this  section  of  the  act  were 

pany  for  violation  of  the  interstate  com-  carrying  goods  at  a  less  or  different  rate 

merce  act  (Act  Cong.  Feb.  4,  1887,  c.  104,  than  the   tariff   rate   is   not   in  terms   de- 

34    Stat.    379    [U.    S.    Comp.    St.    1901,    p.  clared  an  offense  or  penalized,  it  is  pun- 

3154]),    as    supplemented    by    the    Elkins  ishable    as    a    failure    strictly    to    observe 

act    (Act   Cong.   Feb.   19,   1903,    c.   708,   32  such    tariff.      Hocking    Valley    R.    Co.    v. 

Stat.  847   [U.  S.  Comp.  St.  Supp.  1905,  p.  United  States,  210  Fed.  735;  Sunday  Creek 

599]),  alleged  that  defendant  published  a  Co.   v.   United   States,   210   Fed.   747. 

sugar   schedule   for   the  transportation   of  25.    United  States  v.  Hocking  Valley  R. 

sugar    from    New   York   to    Cleveland    at  Co.,  194  Fed.  234. 

the  rate  of  21  cents  per  100  pounds;  that  26.  Santa  Fe,  etc.,  R.  Co.  v.  Grant  Bros, 

on   a   specified   day   the    American    Sugar  Constr.   Co.,  33  S.   Ct.  474,  228  U.  S.  177, 

Refining   Company   induced   defendant   to  46   L.   R.  A.,   N.   S.,   148,   reversing  judg- 

make   an   unlawful   agreement   to   allow  a  ment,  108  Pac.  467,  13  Ariz.  186. 

rebate  of  6  cents  on  sugar  shipped  by  it  27.    Necessity  for  actual  acceptsince  of 

to    Cleveland    for    reconsignment,    and    4  rate. — United   States    v.    Texas,    etc.,    R. 

cents  on  sugar  shipped  to  Cleveland  as  its  Co.,   185   Fed.   820. 

ultimate  destination;  that  the  sugar  com-  28.    False  billing  of  goods. — Pierce  Co. 

pany  thereafter  shipped  various   consign-  v.  Wells  Fargo  &  Co.,  189  Fed.   561,  110 

ments,  paid  the  schedule  rate,  and  after-  C.  C.  A.  645. 

wards  made  claims  on  the  railroad  com-  29.     Liability    for    act    of    agent. — New 

pany,  and  was  paid  a  rebate.     Held,  that  York,   etc.,    R.   Co.  v.  United   States,   212 

such  facts  sufficiently  showed  a  violation  U.  S.  481,  53  L.  Ed.  613,  29  S.  Ct.  304. 

of  the   provisions   of   the   act   prohibiting  30.  Constitutionality  of  provision. — ^New 

deviations     from     the     published     rates.  York,   etc.,   R.   Co.  v.  United   States,   212 

United  States  v.   New  York,   etc.,   R.  Co.,  U.  S.  481,  53  L.   Ed.  613,  39  S.  Ct.  304. 

146  Fed.  298.  Due  process   of  law   is    not   denied   by 

Not  in  terms  declared  offense. — While  the  provisions  of  the  Elkins  Act  of  Feb- 
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unconstitutional  as  applied  to  individuals  engaged  in  the  business  of  interstate 
carriage,  it  must  still  be  sustained  as  to  corporate  carriers,  since  every  act  is  to 
be  construed  so  as  to  maintain  its  constitutionality  if  possible,  and  the  valid  pro- 
visions thereof  upheld  unless  they  are  so  interblended  with  the  invalid  ones 
that  the  whole  must  stand  or  fall  together,  and  in  this  case  there  can  be  no  ques- 
tion that  congress  would  have  applied  these  provisions  to  corporation  carriers, 
whether  individuals  were  included  or  not.  In  this  view  the  act  is  valid  as  to 
corporations. ^1 

Act  of  Agent  in  Making  Rates. — The  act  of  the  agent  of  a  corporation 
engaged  in  interstate  commerce  while  exercising  the  authority  delegated  to  him 
to  make  rates  for  transportation,  may  be  controlled,  in  the  interest  of  public  pol- 
icy, by  imputing  his  act  to  his  employer  and  imposing  penalties  upon  the  corpo- 
ration for  which  he  is  acting  in  the  premises.^^ 

§§  4227-4237.  Criminal  Proceedings  against  Carrier— §  4227.  Ju- 
risdiction and  Venue. — The  offense  of  obtaining  transportation  of  property  in 
interstate  or  foreign  commerce  at  less  than  the  carrier's  published  rates,  created 
by  the  Elkins  Act  of  February  19,  1903,  is  made  triable  in  any  federal  district 
through  which  such  transportation  is  had,  by  the  provision  of  that  act  that  vio- 
lations shall  be  prosecuted  in  any  court  of  the  United  States  having  jurisdiction 
of  crimes  within  the  district  in  which  such  violation  was  committed,  or  through 
which  the  transportation  may  have  been  conducted. ^^  The  requirement  that  the 
prosecution  of  crimes  against  the  United  States  be  had  in  the  state  or  district 
where  the  offense  was  committed,  which  is  made  by  U.  S.  Const.,  Sixth  Amend- 
ment, is  not  violated  by  the  provision  of  the  Elkins  Act  of  February  19,  1903, 
under  which  the  offense  of  obtaining  transportation  of  goods  at  less  than  the 
carrier's  published  rates  may  be  tried  in  any  federal  district  through  which  such 
transportation  was  conducted.^* 

§  4228.  Initiation  of  Proceedings. — See  elsewhere.^^ 

§  4229.  Parties. — Both  the  corporation  and  its  agents  may  be  joined  in  an 
indictment  for  violating  the  provisions  of  the  Act  of  Feb.  19,  1903,  against  re- 
bates, under  which  the  commission  by  corporate  officers  or  agents,  acting  within 
the  scope  of  their  employment,  of  criminal  violations  of  the  provisions  of  that 
act,  is  imputed  to  the  corporation,  and  the  corporation  subjected  to  criminal  prose- 
cution therefor. 2® 

§§    4230-4234.   Indictment— §    4230.      For  Failure  to  File  Rates.— 

An  indictment  of  a  carrier  for  failure  to  file  its  tariff  of  rates  for  petroleum,  es- 

ruary  19,  1903  (32  Stat  at  L.  847,  chap.  Packing  Co.  v.  United  States,  309  U.  S. 
708,  U.  S.^  Comp.  Stat.  Supp.  1907,  p.  880),  56,  53  L.  Ed.  681,  38  S.  Ct.  428. 
under  which  the  commission  by  corporate  The  giving  or  receiving  of  a  rebate 
officers,  acting  within  the  scope  of  their  whereby  property  in  interstate  or  foreign 
employment,  of  criminal  violations  of  the  commerce  is  transported  at  a  less  rate 
prohibitions  of  that  act  against  giving  re-  than  that  legally  published,  denounced  by 
bates,  is  imputed  to  the  corporation,  and  Act  Feb.  19,  1903,  c.  708,  32  Stat.  847  [U. 
the  corporation  is  subjected  to  criminal  S.  Comp.  St.  Supp.  1905,  p.  599],  is  a  con- 
prosecution  therefor.  New  York,  etc.,  R.  tinuous  crime  within  the  jurisdiction  of 
Co.  V.  United  States,  213  U.  S.  481,  53  L.  any  United  States  court  having  jurisdic- 
Ed.  613,   29   S.   Ct.   304.  tion  of  crimes  through  whose  district  the 

31.  New  York,  etc.,  R.  Co.  v.  United  transportation  is  conducted  Armour 
States,  313  U.  S.  481,  53  L.  Ed.  613,  29  Packing  Co.  v.  United  States,  153  Fed 
S.  Ct.  304,  citing  Berea  College  v.  Com-  1,  82  C.  C.  A.  135,  14  L.  R.  A.,  N  S  400 
monwealth,  211  U.  S.  45,  53  L.  Ed.  81,  34.  Armour  Packing  Co.  v  '  United 
29  S.  Ct.  33,  and  The  Employers'  Liabil-  States,  209  U.  S.  56,  52  L  Ed  681  38  S 
ity    Cases,    307    U.    S.    463,    53    L.    Ed.    397,  Ct.   438. 

38  S.  Ct.  141.  35.  Initiation  of  proceedings. — See  ante 

32.  Act  of  agent  in  making  rates.— New      "Particular    Powers,"    §    4154 

York,   etc.,    R.    Co.   v.   United   States,   312  36.    Parties.— New  York    etc     R    Co    7; 

U.  S.  481,  53  L.  Ed.  613,  39  S.  Ct.  304.  United   States,    213   U     S   '48I  ''53  'l     Ed' 

33.  Jurisdiction     and     venue.— Armour      613,  39  S.  Ct.  304,  affirming  146  Fed'  298' 
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tablished  under  a  common  arrangement  for  interstate  shipment,  alleged  the  es- 
tablishment of  a  rate  for  carrying  petroleum  between  intrastate  terminals  under 
a  common  arrangement  for  a  continuous  interstate  shipment,  and  that  each  of 
the  shipments  under  such  rate  were  under  shipping  orders,  transfer  slips,  and 
waybills,  showing  that  the  commodity  was  to  be  transported  from  the  point  of 
shipment  to  destination  by  a  continuous  route  without  unloading  or  transship- 
ment. The  indictment  sufficiently  charged  a  common  arrangement  between  the 
various  carriers  for  a  through  interstate  shipment  under  a  joint  tariff .*'' 

§  4231.  For  Departure  from  Published  Rate. — An  indictment  charging 
a  shipper  with  securing  transportation  of  goods  in  interstate  or  foreign  com- 
merce at  less  than  the  carrier's  published  rates,  in  violation  of  the  Act  of  Feb. 
19,  1903,  is  sufficient  where  it  charges  each  and  all  of  the  elements  of  the  offense, 
with  allegations  of  time,  place,  kind  of  goods,  and  name  of  carrier,  averring  the 
fixing  of  the  published  rate,  the  changing  of  the  rate,  and  the  new  publication, 
the  shipper's  knowledge  of  this  change,  and  the  carriage  of  the  goods  over  a 
described  route  at  a  concession  of  the  difference  between  the  two  rates.**  An 
indictment  against  a  railroad  company  for  a  failure  to  observe  its  published  tariffs 
by  extending  credit  to  a  shipper  under  joint  rates  for  a  part  of  the  freight  due  is 
not  insufficient  because  it  does  not  exclude  the  possibility  that  it  received  in  cash 
its  own  share  of  such  freights.*^' 

§  4232.  For  Discrimination  and  Preference. — The  offense  of  the  un- 
just discrimination,  under  §  2  of  the  Interstate  Commerce  Act,  is  not  confined  to 
discrimination  by  means  of  some  device,  as  by  a  special  rate,  rebate,  or  drawback, 
but  is  committed  by  directly  giving  different  rates  to  different  persons;  and  an 
indictment  under  that  section  need  not  aver  by  what  particular  device  the  discrimi- 
nation was  accomplished.***  An  indictment  under  §  2  of  the  Interstate  Commerce 
Act,  which  fully  and  amply  alleges  all  the  details  of  time,  place,  distance,  amount, 
and  kind  of  freight  transported  for  one  shipper  and  then  charges  that  the  service 
was  for  a  less  compensation  than  was  received  from  another  shipper  for  doing 
for  him  a  like  and  contemporaneous  service  in  the  transportation  of  a  like  kind 
of  traffic  under  substantially  similar  circumstances  and  conditions,  sufficiently 
describes  the  services  rendered  for  the  other  shipper .■'i  Under  §  3  of  the  act, 
making  it  unlawful  for  a  carrier  to  make  or  give  any  undue  or  unreasonable  pref- 
erence or  advantage  to  any  particular  person,  company,  firm,  corporation,  or  lo- 
cality in  any  respect  whatever  or  to  subject  any  particular  person  or  company  to 
any  undue  or  unreasonable  prejudice  or  disadvantage,  a  count  in  an  indictment 
is  sufficient  if  it  shows  with  requisite  certainty  that  the  defendant  has  committed 
an  act  giving  one  shipper  or  class  of  shippers  an  advantage,  or  subjecting  others 
to  a  disadvantage ;  and  it  need  not  allege  that  the  discrimination  was  committed 
under  s'lbstantially  similar  circumstances  and  conditions,  as  required  under  §  4, 
containing  the  long  and  short  haul  clause.*^ 

Establishment  of  Joint  Rate. — An  indictment  against  an  interstate  carrier 
for  discrimination  alleging  that,  under  a  common  arrangement  between  the  con- 
necting carriers,  the  commodity  which  was  contained  in  tank  cars  was  trans- 
ported without  stoppage  or  interruption  and  was  accompanied  by  written  ship- 
ping orders,  waybills,  and  transfer  slips  indicating  a  through  transportation,  the 

37.  Indictment. — United  States  v.  New  39.  United  States  v.  Hocking  Valley  R. 
York,   etc.,   R.   Co.,   153   Fed.  630.  Co.,  194  Fed.  234. 

38.  For  departure  from  published  rate.  40.    For  discrimination  and  preference. 

— Armour   Packing   Co.   v.   United   States,  — United   States  v.  Tozer,   37   Fed.   635,  2 

209  U.   S.   56,   52  L.   Ed.   681,  28   S.   Ct.  428,  L.    R.   A.    444. 

affirming  judgment,   153   Fed.   1,   82   C.   C.  41.     United    States    v.    De    Coursey,    82 

A.  135,  14  L.  R.  A.,  N.  S.,  400;   Chicago,  Fed.  302. 

etc.,    R.    Co.   V.   United   States,    209    U.   S.  42.    United  States  v.  Tozer,  37  Fed.  635, 

90,  52  L.   Ed.  698,  28   S.   Ct.   439,   affirming  S,  L.   R.  A.   444. 

judgment,   157   Fed.   830. 
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rate  and  place  of  destination,  sufficiently  alleged  prima  facie  a  common  arrange- 
ment between  the  carriers  for  a  through  shipment.*^  Where  in  a  prosecution 
.against  a  carrier  for  discrimination,  the  indictment  alleges  that  a  common  ar- 
rangement existed  between  the  defendant  and  three  other  connecting  carriers 
named  for  a  continuous  forwarding  of  property,  in  interstate  commerce,  between 
two  specified  points,  and  that  the  defendant  kept  open  for  public  inspection  its 
printed  tariff  of  rates,  and  filed  the  same  as  required  by  law,  with  the  allegation 
that  the  shipment  in  question  was  accompanied  by  written  shipping  orders,  way- 
bills, and  transfer  slips  showing  a  continuous  shipment  between  such  points,  it 
sufficiently  charges  the  establishment  of  a  joint  tariff  of  rates  for  the  commodity 
in  question,  without  alleging  that  all  the  connecting  carriers  concurred  in  such 
joint  rate,  or  that  it  was  filed  with  the  interstate  commerce  commission  by  their 
joint  action.** 

§  4233.  For  Granting  Rebate  or  Concession. — In  view  of  the  provisions 
§  1025  of  the  Revised  Statutes  of  the  United  States,  which  provides  that  no  judg- 
ment upon  an  indictment  shall  be  affected  by  reason  of  any  defect  or  imperfec- 
tion in  matter  of  form  Vv'hich  shall  not  tend  to  the  prejudice  of  the  defendant,  and, 
unless  the  substantial  rights  of  the  accused  were  prejudiced  by  the  refusal  to  re- 
quire a  more  specific  statement  of  the  manner  in  which  the  offense  was  committed, 
there  can  be  no  reversal.  An  indictment  under  the  Act  of  Feb.  19,  1903,  which 
specifically  states  the  elements  of  the  ofliense  charged  with  sufficient  particularity 
lo  fully  advise  the  defendant  of  the  crime  charged  to  enable  a  conviction,  if  had, 
to  be  pleaded  in  bar  of  any  subsequent  prosecution  of  the  same  ofifense  is  suffi- 
cient. It  is  only  substantial  defects  that  are  available  to  reverse  a  judgment  of 
conviction.*'"'  An  indictment  which  states  that  a  carrier  gave  a  rebate  to  one  ship- 
per without  stating  any  instance  in  which  the  carrier  refused  a  like  rebate  to  any 
other  shipper  is  defective,  as  not  showing  discrimination.**'  The  indictment  need 
not  use  the  word  "concession"  in  describing  the  offense.*''' 

Time  Shipment  Made. — Under  that  clause  of  the  Interstate  Commerce  Act 
which  forbids  carriers  collecting  greater  or  less  comp^sation  than  is  specified 
in  their  published  schedules,  an  indictment  which  charges  that  defendants  were 
^officers  of  a  railroad  company  which  was  a  common  carrier  between  designated 
points  in  different  states ;  that  a  certain  rate  was  in  force  between  such  points ; 
that  defendants,  during  a  certain  period  of  time,  received  such  rate  from  a  cer- 
tain shipper ;  and  that,  at  a  certain  time,  they  unlawfully  and  willfully  paid  such 
shipper  a  certain  rebate,  is  good,  even  though  it  does  not  state  the  day  or  days 
where  the  shipments  were  made.*^ 

43.  Establishment  of  joint  rate. — United       U.  S.  408,  39  L.  Ed.  1033,  15  S.  Ct.  951. 
States   V.    Pennsylvania   R.    Co.,    153    Fed.  46.     United    States    v.    Hanley,    71    Fed. 
€25.                                                                      _                  673. 

44.  United  States  v.  Pennsylvania  R.  47.  Need  not  use  word  "'concession." — 
Co.,   153  Fed.  635.                                                      Under   Elkins   Act    Feb.    19,   1903,    c.   708, 

Where  an  interstate  carrier  was  in-  33  Stat.  847  (U.  S.  Comp.  St.  Supp.  1907, 
•dieted  for  charging  a  lower  rate  than  that  p.  880),  making  the  willful  giving  of  con- 
established  by  a  filed  joint  tariff  over  a  cessions  by  interstate  carriers  from  the 
specified  route  for  transportation  of  pe-  established  and  published  tariff  rates  an 
troleum  between  the  same  termini  over  offense,  an  indictment  alleging  that  the 
-a  different  route,  the  indictment  was  not  established  and  punished  rate  per  car  for 
defective  for  failure  to  allege  that  the  bulk  lime  between  two  points  was  $70 
lower  rate  over  the  latter  route  was  not  per  car  of  40,000  pounds  minimum,  and 
scheduled  and  filed  as  required  by  Inter-  that  defendant  charged  and  received  for 
state  Commerce  Law,  Act  Feb.  4,  1887,  a  specified  car  the  sum  of  $64.75  and  no 
c.  104,  §  6,  24  Stat.  380  [U.  S.  Comp.  St.  more,  sufficiently  charged  that  defendant 
1901,  p.  3158].  United  States  v.  Pennsyl-  granted  a  "concession"  prohibited  by  the 
vania  R.    Co.,   153   Fed.   635.  statute,  though  the  count  did  not  use  the 

45.  For  granting  rebate  or  concession.  word  "concession"  to  describe  the  alleged 
— New  York,  etc.,  R.  Co.  v.  United  States,  rebate.     United    States   v.   Atchison     etc 
■212   U.   S.    481,    53    L.    Ed.    613,   39    S.    Ct.  R.   Co.,  163   Fed.  111. 

304;  S.  C,  212  U.  S.  500,  53  L.  Ed.  624,  29  48.     Time    shipment    made.  —  United 

S.  Ct.  309;  Connors  v.  United  States,  158       States   v.   Hanley,    71    Fed.    673. 


§  4233  cARMERs.  3850 

Matters  of  Defense. — In  an  indictment  charging  an  interstate  carrier  with 
the  giving  of  rebates,  where  it  is  averred  that  defendant  received  the  legal  rate, 
and  granted  and  paid  to  the  shipper  a  certain  rebate  or  concession,  whereby  it 
transported  the  property  shipped  at  less  than  the  legal  rate,  it  is  not  necessary  to 
allege  a  prior  agreement  for  such  rebate,  nor  need  the  indictment  negative  the 
existence  of  conditions  or  circumstances  which  might  render  the  payment  legal; 
that  being  a  matter  of  defense.*^' 

Device  by  Which  Obtained. — The  device  by  which  a  rebate  is  brought  about 
is  not  an  essential  element  of  the  crime,  and  it  is  unnecessary  to  plead  it  in  the 
indictment.^** 

Reasonableness  of  Published  Rate. — An  indictment  for  giving  or  receiv- 
ing rebates,  need  not  allege  that  the  carrier's  published  rate  was  a  reasonable  rate, 
nor  set  out  its  tariffs  in  full,  it  being  sufficient  to  aver  that  a  certain  named  rate 
was  in  force  between  designated  points  as  shown  by  the  published  tariffs. ^^ 

Establishment  of  Joint  Through  Rate. — An  indictment  charging  an  inter- 
state carrier  with  giving  a  concession  whereby  a  shipper  secured  through  trans- 
portation of  property  between  two  points  at  less  than  the  lawful  rate  is  not  in- 
sufficient because  it  does  not  aver  the  through  rate,  where  it  states  the  amount  of 
the  concession  and  that  it  was  given  from  the  lawful  rate  over  a  certain  part  of 
the  route,  which  rate  is  also  given. ^2  An  indictment  which  charges  that  there  was 
an  arrangement  between  several  carriers  having  connecting  lines  for  the  continu- 
ous transportation  of  property  over  such  lines  between  certain  points,  and  that 
the  lowest  total  rate  as  shown  by  the  published  tariffs  of  said  several  carriers  was 
a  certain  sum  per  hundred  pounds  on  a  particular  product,  but  that  such  product 
was  transported  for  defendant  at  a  lower  rate,  is  bad,  in  that  it  does  not  negative 
the  existence  of  a  joint  through  rate  lower  than  the  total  of  the  local  rate.^* 

Knowledge  and  Intent. — An  indictment  against  a  carrier  for  receiving  a  re- 
bate is  sufficient,  although  it  does  not  allege  that  the  carrier,  when  the  shipment 
was  made,  intended  to  charge  less  than  the  schedule  rate.^*  An  indictment 
against  a  railroad  company  and  the  agent  of  certain  shippers,  alleging  that  full 
schedule  rates  were  firsfe  paid  by  the  railroad  company  for  the  transportation  of 
certain  freight,  and  that  thereafter  a  certain  sum  was  paid  to  the  shipper's  agent 
by  way  of  rebates  and  concessions  in  respect  to  the  transportation  of  freight  un- 
der a  previously  made  unlawful  agreement,  sufficiently  charged  that  the  payment 
of  the  rebate  was  a  willful  failure  to  observe  the  published  tariff,  and  therefore 
stated  a  violation  of  the  interstate  commerce  act.^^ 

Shipments  in  Carload  Lots. — Because  an  indictment  for  receiving  a  conces- 
sion from  the  published  rate  on  an  interstate  shipment  of  property  alleges  that 
such  shipment  was  made  in  car  load  lots,  or  in  cars  not  owned  by  the  carrier,  it 
does  not  follow  as  matter  of  law  that  such  fact  justified  the  departure  from  the 
published  rate  so  as  to  render  the  indictment  demurrable. ^^ 

49.  Matters  of  defense. — United  States  amount  of  such  payment.  Judgment, 
V.   Chicago,   etc.,   R.   Co.,   151   Fed.   84.  United  States  v.  Chicago,  etc.,  R.  Co.,  151 

50.  Device  by  which  obtained. — Armour  Fed.  84,  affirmed  in  162  Fed.  835. 
Packing    Co.    v.   United   States,    153    Fed.  51.    Reasonableness   of   published   rate. 
1,  83  C.  C.  A.  135,  14  L.  R.  A.,  N.  S.,  400.  —United  States  v.  Standard  Oil  Co.,  148 

An  indictment  against  a  railroad  com-  Fed.  719. 

pany  for  granting  rebates  in  violation  of  52.  Establishment  of  joint  through  rate. 

Elkins  Act   Feb.   19,   1908,   c.  708,   §   1,   33  —Chicago,   etc.,   R.   Co.  v.   United   States, 

Stat.    847    (U.    S.    Comp.    St.    Supp.    1907,  157    Fed.    830,    judgment    affirmed    in    309 

p.  880),  need  not  set  out  a  particular  de-  U.  S.  90,  53  L.  Ed.  698,  38  S.   Ct.  439. 

scription   of   the    device    resorted   to,    but  53.    United  States  v.  Standard  Oil  Co., 

is    sufficient   where   it    avers    the    kind    of  148   Fed.   719. 

property    shipped,     the    time    and    place  54.      Knowledge     and     intent. — United 

when  and  where   shipped,   the   consignee,  States  f.   Hanley,  71  Fed.   673. 

the  existing  legal  tariff  for  such  shipment,  55.   United  States  v.  New  York,  etc.,  R. 

the  payment  thereof  by  the  shipper,  the  Co.,  146  Fed.  398. 

subsequent  payment  of  the  rebate  by  the  56.  Shipments  in  car  load  lots. — United 

carrier  to  the  shipper,  and  the  time   and  States  v.   Vacuum  Oil   Co.,   153   Fed.  598. 
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Variance  between  Allegations  and  Proof. — In  a  prosecution  for  rebating 
in  the  application  of  transit  rates  to  certain  local  shipments  of  lumber,  evidence 
that  one  of  the  cars  was  sold  to  a  railroad  company  and  transported  over  its  own 
line  for  a  part  of  the  outgoing  distance,  and  the  charges  for  such  portion  of  the 
distance  absorbed  by  it,  did  not  constitute  a  fatal  variance.s''  Where  a  carrier 
was  charged  with  rebating  in  applying  a  transit  tariff  to  local  shipments,  the  fact 
that  the  indictment  charged  the  giving  of  a  rebate  on  the  outbound  shipment 
while  the  proof  showed  that  it  was  given  on  the  inbound  shipment  if  at  all,  and 
that  the  indictment  averred  violations  of  the  local  tariffs  while  the  proof  showed 
violations  of  the  transit  tariffs,  was  not  a  fatal  variance.^* 

Number  of  Offenses  Charged. — In  a  prosecution  of  an  interstate  carrier  for 
rebating  in  applying  transit  rates  to  fourteen  separate  local  shipments  of  lumber, 
the  court  properly  held  that  there  were  fourteen  separate  offenses,  though  there 
were  only  ten  separate  refunds. ^^ 

Setting  Out  Method  or  Device. — An  indictment  against  an  interstate  car- 
rier for  rebating  need  not  set  out  the  method  or  device  resorted  to  to  avoid  the 
law.«o 

§  4234.  Indictment  against  Express  Company. — An  indictment  which 
charges  that  an  express  company  is  a  corporation  and  common  carrier  engaged 
in  the  transportation  of  property  by  railroad  from  one  state  to  other  states,  but 
which  does  not  show  that  such  company  is  a  mere  adjunct  or  bureau  of  a  rail- 
road company  or  combination  of  railroad  companies,  does  not  bring  such  express 
company  within  the  purview  of  said  act.^^ 

§  4235.  Burden  of  Proof. — In  a  prosecution  of  an  interstate  carrier  for 
charging  a  less  rate  for  the  transportation  of  petroleum  between  two  specified 
termini  in  different  states  than  that  scheduled  in  a  filed  joint  tariff,  in  violation 
of  the  Interstate  Commerce  Act  the  burden  is  on  the  government  to  show  a  com- 
mon arrangement  for  a  continuous  carriage  between  the  points  mentioned  in  the 
filed  joint  tariff. ^^ 

§  4236.  Evidence. — Where  a  carrier  was  charged  with  rebating  in  apply- 
ing transit  rates  to  certain  so-called  outbound  local  shipments,  evidence  of  the 
carrier's  acts  concerning  inbound  shipments,  disclosing  a  scheme  calculated  to 
conceal  and  carry  out  the  offense  charged  in  the  indictment,  is  admissible.^  ^ 
Where  an  interstate  carrier  was  indicted  for  rebating  in  applying  lower  transit 
rates  to  certain  local  shipments  of  lumber,  evidence  concerning  all  other  transit 
shipments  made  by  the  shippers  during  the  months  in  which  such  shipments  were 
made  is  properly  excluded.** 

§  4237.  Instructions. — Submitting  to  the  jury  on  a  prosecution  against  a 
shipper  for  accepting  rebates  in  violation  of  the  Act  of  Feb.  19,  1903,  the  ques- 
tion whether  or  not  there  was  a  device  to  avoid  the  operation  of  the  act  and  to 
obtain  the  transportation  at  less  than  the  carrier's  published  rates,  did  not  prej- 
udice the  accused,  where,  under  that  act,  no  device  or  contrivance,  secret  or 
fraudulent  in  its  nature,  is  requisite  to  the  commission  of  the  offense,  any  means 
by  which  transportation  by  a  concession  from  the  estabhshed  rate  was  had  being 
sufficient  to  work  a  conviction. ^^ 

57.  Variance  between  allegations  and  61.  Indictment  against  express  corn- 
proof.  —  Nichols,  etc.,  Lumber  Co.  v.  pany. — United  States  v.  Morsman  43  Fed 
United  States,  313  Fed.  588.                                   448. 

58.  Grand  Rapids,  etc.,  R.  Co.  v.  United  62.    Burden  of  proof. — United  States  v 
States,   313   Fed.   577.                                               Pennsylvania    R.    Co.,    153    Fed     635 

59.  Number     of     offenses     charged.—  63.     Evidence.— Grand    Rapids     etc     R 
Grand    Rapid,s,    etc.,    R.    Co.    v.    United       Co.   v.   United   States,   313   Fed  '577    ' 
States,  313   Fed.  577.                                                 64.   Grand  Rapids,  etc.,  R.  Co.  v.-  United 

60.  Settmg    out    method    or    device. —       States,   213   Fed.   577. 

Grand     Rapids,    etc.,     R.    Co.    v.     United  65.    Instructions.— Armour  Packing  Co 

States,  213  Fed.  577.  v.  United  States,  309  U.  S.  56,  53  L    Ed.' 


§§  4237-4239  caekiers.  3852 

Province  of  Court  and  Jury. — Instructing  on  trial  of  a  carrier  for  giving  re- 
bates to  take  into  consideration  the  absence  of  a  certain  witness  and  the  nonpro- 
•<luction  of  books  in  which  entries  were  made  concerning  the  transactions  in  ques- 
tion is  not  prejudicial  error,  where  the  jurors  are  left  to  attach  such  weight  to 
these  circumstances  as  they  see  fit,  and  are  further  instructed  that  there  is  no 
evidence  that  the  defendant  or  those  who  controlled  its  corporate  action  destroyed 
or  failed  to  produce  any  paper  for  which  the  government  asked.^*'  In  considering 
the  sufficiency  of  an  indictment  for  receiving  an  unjust  discrimination  in  rates 
from  a  carrier  on  an  interstate  shipment  of  property  any  doubts  as  to  the  correct 
construction  of  the  statute  should  be  resolved  in  favor  of  the  evident  intention 
of  Congress  that  equality  among  shippers  should  be  maintained,  and  unjust  dis- 
crimination and  favoritism  of  all  kinds  condemned,  leaving  the  question  whether 
the  existing  conditions  justified  the  difference  in  rates  charged  to  be  determined 
3.S  one  of  fact  on  the  trial.*''' 

§  4238.  Criminal  Liability  of  Officers  and  Agents. — Where  a  carrier  is 
a  corporation,  not  only  the  carrier  itself,  but  the  officers  individually,  are  subject 
to  indictment  for  violation  of  the  Interstate  Commerce  Act.i^^  Where  an  unlaw- 
ful arrangement  was  made  by  the  assistant  general  freight  agent,  the  fact  that  the 
local  freight  agent,  and  the  agent  who  made  out  the  bills  of  lading,  knew  that 
there  was  something  unusual  and  out  of  the  ordinary  course  of  business  in  such 
shipments,  is  not  sufficient  notice  to  them  that  the  company  was  violating  said 
act  to  make  them  criminally  liable  therefor.^®' 

A  receiver,  not  being  bound  to  continue  contracts  made  before  his  appoint- 
ment, is  not  criminally  liable,  under  §  6  of  the  Interstate  Commerce  Act,  for  the 
violation  of  a  joint  tariff  previously  established  by  the  railroad  company  of  which 
be  is  receiver  and  another  company,  and  which  he  has  not  ratified,  adopted,  or 
recognized  in  any  way.'''"^ 

Violation  of  Long  and  Short  Haul  Clause. — An  agent  of  a  railroad,  who 
merely. collects  freights,  and  has  nothing  to  do  with  fixing  them,  is  not  indictable 
for  a  violation  of  the  long  and  short  haul  clause  of  the  Interstate  Commerce 
ActJi 

Indictment. — Under  §  10  of  the  Act  of  Feb.  4,  1887,  making  any  agent  of  a 
railroad  company  subject  to  the  provisions  of  the  act  amenable  to  its  penalties, 
who  willfully  does  any  of  the  prohibited  acts,  an  allegation  that  defendant,  at 
the  time  the  offense  was  committed,  was  agent  of  a  certain  railway  company,  and 
had  general  charge  of  its  freight  office  at  Hannibal,  sufficiently  shows  that  the 
offense  was  committed  under  color  of  his  office  or  agency ;  and  it  is  not  necessary 
to  allege  or  prove  that  the  particular  act  complained  of  was  done  under  the  di- 
rection or  authority  of  the  principal.''^ 

§§  4239-4244.  Criminal  Liability  of  Shipper— §  4239.  Inducing 
Carrier  to  Discriminate. — The  interstate  commerce  law  makes  it  unlawful  for 
a  carrier  to  issue  bills  of  lading  at  rates  different  from  those  established  and  filed 
with  the  commission,  or  to  demand  or  receive  freight  charges  variant  from  such 
established  rates.  The  act  makes  it  penal  for  any  person  to  knowingly  obtain 
transportation  at  less  than  the  regular  rates  in  force  at  the  time.    It  is  not  in  the 

681,  38  S.  Ct.  4S8,  affirming  judgment,  153  68.     Criminal    liability    of    officers    and 

Fed.   1,  83  C.   C.  A.  135,  14  L.  R.  A.,   N.  agents. — In  re  Pooling  Freights,  115  Fed. 

S.,    400;    Chicago,    etc.,    R.    Co.   v.    TJnited  588. 

States,   309   U.    S.    90,   53   L.    Ed.    698,    38  69.   United  States  v.  Michigan  Cent.  R. 

S.    Ct.   439,   affirming  judgment,    157   Fed.  Co.,   43  Fed.  36. 

830.  70.     United    States    v.    De    Coursey,    82 

66.  Province  of  court  and  jury. — New  Fed.  302. 

York,   etc.,   R.   Co.   v.   United   States,   312  71.    'Violation   of   long   and   short   haul 

U.   S.   481,   53   L.   Ed.   613,   29   S.    Ct.   304,  clause. — United  States  v.  Mellen,  53  Fed. 

affirming   146   Fed.   298.  229. 

67.  United  States  v.  Vacuum  Oil  Co.,  72.  Indictment.— United  States  v.  To- 
153    Fed.    598.  zer,   37    Fed.   635,   3   L.   R.   A.   444. 
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contemplation  of  the  act  that  persons  deahng  with  common  carriers  should  be 
held  to  know  their  published  schedules  of  rates.  The  consignee  can  recover  the 
value  of  goods  held  by  the  carrier  for  the  collection  of  the  joint  schedule  rate  in- 
stead of  the  contract  rate,  where  it  does  not  appear  that  he  or  the  consignor  knew 
of  such  rate.''^  A  shipper  is  guilty  of  accepting  transportation  at  less  than  the 
carrier's  published  rates,  in  violation  of  the  act,  after  the  carrier  has  duly  es- 
tablished a  higher  rate,  he  secures  such  transportation  at  the  rate  agreed  upon  in 
a  prior  contract  with  the  carrier,  which  was  the  legal,  published,  and  filed  rate 
when  the  contract  was  made,  since  the  statute,  being  then  in  force,  is  read  into 
such  contract,  and  becomes  a  part  of  it.'''*  A  shipper  is  not  responsible  for  the 
act  of  the  carrier  in  fixing  the  rate  at  less  than  that  required  by  the  interstate 
commerce  commission,  in  the  absence  of  knowledge  that  the  rate  fixed  is  illegal.'''^ 

Necessity  for  Posting'  Schedule  of  Rates. — Compliance  with  the  require- 
ments of  the  Act  of  June  29,  1906,  that  copies  of  schedules  and  tariffs  for  the  use 
of  the  public  shall  be  "posted"  in  two  public  and  conspicuous  places  in  every  de- 
pot, so  as  to  be  readily  accessible  to  the  public,  is  not  essential  to  bring  a  tariff 
within  the  provision  of  such  act  making  it  a  misdemeanor  for  any  shipper  know- 
ingly to  solicit,  accept,  or  receive  a  rebate  or  concession  whereby  property  is 
transported  in  interstate  commerce  at  a  less  rate  than  that  named  in  the  tariffs 
"published  and  filed"  by  such  carrier,  as  publication  is  a  step  in  establishing  rates, 
while  posting  is  a  duty  arising  from  the  fact  that  they  have  been  established.'^^ 

Necessity  for  Device  or  Contrivance. — A  device  or  contrivance,  secret  or 
fraudulent  in  its  nature,  is  not  essential  to  sustain  the  conviction  of  a  shipper  for 
violating  the  Elkins  Act  of  February  19,  1903,  making  it  a  criminal  offense  for 
any  person  or  corporation  to  offer,  grant,  solicit,  give,  or  to  accept  or  receive,  any 
rebate,  concession,  or  discrimination  in  respect  to  transportation  of  property  in 
interstate  or  foreign  commerce,  whereby  any  such  property  shall,  by  any  device 
whatever,  be  transported  at  less  than  the  carrier's  published  rates,  or  whereby 
any  other  advantage  is  given  or  discrimination  practiced.'''' 

Shipment  to  Foreign  Country. — Shipments  under  a  through  bill  of  lading 
from  an  interior  point  in  the  United  States  to  a  foreign  port  are  embraced  in  the 
provisions  of  the  Act  of  Feb.  19,  1903,  making  it  an  offense  against  the  United 
States  to  obtain  the  transportation  of  property  in  interstate  or  foreign  commerce 
at  less  than  the  carrier's  published  rates.^^ 

73.  Inducing  carrier  to  discriminate. —  Co.  (Tex.  Civ.  App.),  90  S.  W.  189. 
Defendant  agreed  to  carry  goods  from  76.  Necessity  for  posting  schedule  of 
C,  III.,  and  deliver  them  to  plaintiff  at  rates. — United  States  v.  Miller,  233  U.  S. 
a.  point  in  Alabama  on  the  line  of  the  599,  56  L.  Ed.  568,  32  S.  Ct.  323.  See, 
M.  &  B.  R.  R.,  with  which  road  defend-  also,  Texas,  etc.,  R.  Co.  v.  Cisco  Oil  Mill, 
ant  had  a  joint  tariff.  The  bill  of  lading  304  U.  S.  449,  51  L.  Ed.  563,  37  S.  Ct. 
called  for  $5.44  freight  charges,  but  the  358;  Kansas,  etc.,  R.  Q,o.v.  Albers  Comm. 
M.  &  B.  road  refused  to  deliver  the  goods  Co.,  333  U.  S.  573,  56  E.  Ed.  556,  33  S. 
except   on   payment   of  $39.30,   the   sched-  Ct.   316. 

Tile    rate.      Held,    that    plaintifif    could    re-  77.    Necessity  for  device  or  contrivance. 

cover  the  value  of  the  goods,  since  it  did  — ^Armour   Packing   Co.   v.   United   States, 

not  appear  that  he  or  the  consignor  knew  209    U.    S.    56,    52    L.    Ed.    681,    38    S.    Ct. 

of  the  schedule  rate.     Mobile,  etc.,  R.  Co.  438,    affirming   judgment,    153    Fed.    1,    82 

V.    Dismukes,    94   Ala.    131,    10    So.    289,    17  C.  C.  A.  135,  14  L.  R.  A.,  N.   S.,  400;   Chi- 

E.   R.   A.   113.  cago,  etc.,  R.  Co.  v.  United  States,  209  U. 

74.  Elkins  Act  February  19,  1903,  c.  S.  90,  52  E.  Ed.  698,  38  S.  Ct.  439,  afifirm- 
708,   32   Stat.   847    (U.   S.   Comp.   St.   Supp.  ing   judgment,    157    Fed.    830. 

1907,    p.    880) ;    Armour    Packing    Co.    v.  78.    Shipment  to  foreign  country. — Ar- 

United    States,    209    U.    S.    56,    53    E.    Ed.  mour    Packing    Co.    v.    United    States,    38 

681,    28    S.    Ct.    438,    affirming    judgment,  S.    Ct.    438,    209   U.    S.    56,    53    E.    Ed     681, 

153   Fed.  1,  82  C.   C.  A.   135,  14  L.   R.  A.,  affirming  judgment,   153   Fed.   1,   83   C    C. 

N.  S.,  400;  Chicago,  etc.,  R.  Co.  v.  United  A.  135,   14  E.   R.  A.,  N.  S.,  400-   Chicago 

States,    209    U.    S.    90,    52    E.    Ed.    698,    28  etc.,    R.    Co.    v.    United    States,    38    S.    Ct. 

S.    Ct.   439,    affirming  judgment,    157   Fed.  439,  309  U.  S.  90,  52  E.  Ed.  698,  affirming 

830.  judgment,    157    Fed.    830. 

75.  Southern  Kansas  R.  Co.  v.  Burgess 
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Shipments  under  Prior  Contract. — A  shipper  is  guilty  of  accepting  trans- 
portation at  less  than  the  carrier's  published  rates,  where,  after  the  carrier  has 
duly  established  a  higher  rate,  he  secures  such  transportation  at  the  rate  agreed 
upon  in  a  prior  contract  with  the  carrier,  which  was  the  legal,  published,  and 
filed  rate  when  the  contract  was  made,  since  the  statute,  being  then  in  force,  is 
read  into  such  contract,  and  becomes  a  part  of  itJ^ 

Liability  for  Acts  of  Servants. — The  shippers  of  the  lumber  may  be  con- 
victed of  procuring  an  illegal  rate,  if  their  servants  procured  an  unlawful  discrim- 
ination in  rates,  provided  they  knew  of  such  unlawful  acts,  permitted  them  to  con- 
tinue, and  received,  directly  or  indirectly,  the  benefit  of  them;  for  it  was  their 
duty  to  see  that  the  law  was  not  violated  by  their  subordinates  by  reason  of  their 
own  negligence.^*' 

Conspiracy  to  Induce  Discrimination. — Where  an  indictment,  charges  a 
conspiracy  between  lumber  merchants  and  their  servants  and  an  employee  of  a 
railroad  company  to  procure  less  than  the  established  rates  by  falsely  weighing 
the  lumber  shipped,  such  weighing  being  done  by  the  railroad  employee,  the  jury, 
in  order  to  convict,  must  find  an  agreement  between  two  or  more  of  defendants 
for  the  purpose  named,  and  also,  as  an  overt  act,  the  actual  false  weighing  of 
lumber  by  such  employee. ^^ 

§  4240.  Receiving  Rebates. —The  Act  of  Feb.  19,  1903,  prohibits  any  per- 
son or  corporation  from  receiving  any  rebate,  concession,  or  discrimination  in  re- 
spect to  the  transportation  of  any  property  in  interstate  or  foreign  commerce, 
etc.,  and  declares  that  every  person  or  corporation  who  shall  accept  or  receive 
any  such  rebates  or  concession  shall  be  guilty  of  a  misdemeanor,  and  on  convic- 
tion be  fined.  The  gist  of  the  offense  was  the  receipt  of  a  concession,  irrespective 
of  whether  the  property  involved  was  train  loads,  car  loads,  or  pounds,  and  con- 
sisted of  the  "transaction,"  which  was  not  completed  until  the  shipper  received 
a  rate  different  from  the  established  rate,  without  reference  to  the  size  of  the 
shipment. 82 

Necessity  for  Established  Rate. — The  defendant  as  shipper  made  an  agree- 
ment with  a  transit  company,  which  was  a  carrier  by  water  only  on  the  Great 
Lakes,  by  which  the  transit  company  agreed  to  protect  a  rate  on  a  shipment  of 
iron  pipe  from  Philadelphia  to  Winnipeg.  The  transit  company  routed  the  ship- 
ment over  a  railroad  to  a  port  on  Lake  Erie,  thence  over  its  own  water  line  to 
West  Superior,  and  from  there  over  two  railroads  to  Winnipeg.  The  shipment 
was  made  on  through  bills  of  lading  issued  by  the  receiving  railroad  carrier,  in 
which  a  certain  rate  was  charged,  being  the  sum  of  its  own  published  through  rate 
to  West  Superior  and  the  published  rates  of  the  other  two  railroad  companies 
from  there  to  Winnipeg,  and  such  rate  was  paid  by  defendant.  From  the  por- 
tion of  such  rate  received  by  the  transit  company  it  refunded  a  certain  part  to 
the  defendant.  The  transit  company  had  not  published  nor  filed  any  schedule  of 
rates  under  the  interstate  commerce  law.  The  transit  company's  participation 
in  the  transportation  of  the  property  under  the  through  bills  of  lading  and  in  the 
rate  charged  therein  was  not  under  a  common  arrangement  between  the  carriers 

79.  Shipment  under  prior  contract. — Ar-  United  States  v.  Standard  Oil  Co.,  155 
mour    Packing    Co.    ■u.    United    States,    28       Fed.   305,  reversed  in  164   Fed.   376. 

S.    Ct.   428,    209   U.   S.    56,   52   L.    Ed.   681,  A   suit    by   a   railroad    shipper   for   loss 

affirming  judgment,   153   Fed.   1,   82   C.   C.  of    goods,    on    a    policy    of    insurance    is- 

A.  135,  14  L.  R.  A.,  N.  S.,  400;   Chicago,  sued   to   the   carrier,   after   receipt   of  the 

etc.,    R.    Co.   V.   United   States,    28    S.    Ct.  limited  value  fixed  on  such  goods  by  the 

439,   209   U.   S.   90,   52   L.   Ed.   698,   affirm-  carrier's    schedules    and    bills    of    lading,, 

ing  judgment,  157   Fed.  830.  held  in  violation  of  section  6  of  the   In- 

80.  Liability  for  acts  of  servants. —  terstate  Commerce  Act,  as  amended  by 
United    States   v.    Hovjfell,    56    Fed.    21.  Act    June    29,    1906,    §    2,    as    soliciting    a 

81.  Conspiracy  to  induce  discrimina-  rebate  or  concession,  and  not  maintaina- 
tion.  —  United  States  v.  Howell,  56  ble.  Duplan  Silk  Co.  v.  American,  etc.. 
Fed.   21.  Marine   Ins.   Co.,   205   Fed.   724,   124   C.   C. 

82.  Receiving     rebates.    —   Judgment,  A.   18. 
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with  respect  to  such  shipment  within  the  meaning  of  the  act  so  as  to  make  such 
rate  the  lawful  rate  as  against  the  shipper,  nor  to  render  the  latter  subject  to 
criminal  prosecution  for  receiving  a  rebate. ^^ 

Necessity  for  Posting  Schedule. — In  a  prosecution  of  a  shipper  for  rebating 
in  knowingly  accepting  a  transit  rate  applied  to  certain  shipments,  which  were 
only  entitled  to  higher  local  rates,  it  was  no  defense  that  the  carrier  did  not  keep 
two  printed  copies  of  its  rate  sheet  posted  in  two  public  and  conspicuous  places 
in  its  depot,  as  required  by  the  interstate  commerce  law.^'* 

Necessity  for  Device  or  Contrivance. ^A  device  or  contrivance,  secret  or 
fraudulent  in  its  nature,  is  not  essential  to  sustain  the  conviction  of  a  shipper  for 
violating  the  Act  of  Feb.  19,  1903,  making  it  a  criminal  offense  for  any  person  or 
corporation  to  offer,  grant,  solicit,  give  or  to  accept  or  receive  any  rebate,  conces- 
sion, or  discrimination  in  respect  to  transportation  of  property  in  interstate  or 
foreign  commerce,  whereby  any  such  property  shall,  by  any  device  whatever,  be 
transported  at  less  than  the  carrier's  published  rates,  or  whereby  any  other  ad- 
vantage is  given  or  discrimination  practiced.*^ 

Knowledge  and  Intent. — A  shipper  can  not  be  convicted  of  accepting  a  con- 
cession from  the  lawfully  published  rate  without  proof  of  knowledge  of  what 
such  rate  in  fact  was ;  and  hence  evidence  that  the  shipper  had  no  knowledge  of 
the  published  rate,  and  could  only  have  ascertained  the  same  by  construction  of 
several  tariff  sheets,  the  application  of  which  was  questionable,  was  admissible.^® 

Persons  Liable. — The  act  provides  that  it  shall  be  unlawful  for  any  person, 
persons,  or  corporations  to  solicit,  accept,  or  receive  any  rebate,  concession  or  dis- 
crimination in  respect  of  the  transportation  of  any  property  in  interstate  or  for- 
eign commerce,  whereby  such  property  shall  by  any  device  whatever  be  trans- 
ported at  a  less  rate  than  that  named  in  the  tariffs  published  and  filed  by  the  car- 
rier, and  that  it  shall  be  lawful  to  include  as  parties,  in  addition  to  the  carrier,  all 
persons  interested  in  or  affected  by  the  rate,  regulation,  or  practice  under  con- 
sideration. A  refrigerator  company  organized  for  the  purpose  of  controlling  the 
interstate  transportation  of  a  brewing  company,  having  entered  into  a  contract  for 
rebates  with  certain  railroads,  was  a  "party  interested  in  the  traffic,"  and  was 
therefore  subject  to  the  provisions  of  such  act.^''  The  fact  alone  that  a  defendant 
is  a  stockholder  in  a  corporation  which  has  accepted  rebates  in  violation  of  law 
does  not  render  him  subject  to  the  penalty  imposed  by  the  statute  therefor.^^ 
The  fact  that  a  shipper  who  contracts  for  and  receives  a  rebate  in  violation  of 
the  statute  personally  receives  no  benefit  therefrom,  but  turns  the  same  over  with- 
out consideration  to  another,  does  not  relieve  him  from  criminal  liability.^^'  A 
consignee,  no  less  than  the  consignor,  is  chargeable  with  a  violation  of  §  1  of  the 
Act  of  Feb.  19,  1903,  by  receiving  rebates  or  concessions  from  the  published  tar- 
iffs of  an  interstate  carrier  through  the  cancellation  of  terminal  charges  at  the 
point  of  destination  which  form  a  part  of  the  tariffs  as  so  published.^" 

Excuses  for  Receiving  Rebate. — On  the  trial  of  a  shipper  charged  with 
having  obtained  a  concession  from  the  lawful  published  rate  on  interstate  ship- 
ments in  violation  of  the  federal  statute,  the  facts  that  another  railroad  may  have 

83.  Necessity    for    established    rate.  —  Ct.   439,  209  U.   S.  90,  52  L.  Ed.  698,  af- 
Judgment,  United  States  v.  Camden  Iron  firming  judgment,   157   Fed.   830. 
Works,  150  Fed.  214,  reversed  in  158  Fed.  86.    Knowledge  and  intent. — Judgment, 
561,  85  C.  C.  A.  585.  United   States   v.    Standard   Oil   Co.,    155 

84.  Necessity    for    posting    schedule. —  Fed.   305,   reversed   in   164   Fed.   376. 
Nichols,     etc.,     Lumber     Co.     v.     United  87.     Persons    liable. — United    States    v. 
States,    213    Fed.    588.      But    see    United  Milwaukee,     etc.,    Trans.     Co.,    145     Fed 
States  V.  Standard  Oil  Co.,  170  Fed.  988.  1007. 

85.  Necessity  for  device  or  contrivance.  88.  United  States  v.  Wood,  145  Fed. 
— Armour   Packing  Co.  v.  United  States,  405. 

28    S.    Ct.    438,    309   U.    S.    56,    53    L,.    Ed.  89.    United    States   v.    Wood     145    Fed 

681,    affirming    judgment,    153    Fed.    1,    82  405. 

C.  C.  A.  135,  14  L.  R.  A.,  N.  S.,  400;  Chi-  90.    United  States  v.  Standard  Oil  Co 

cago,  etc.,  R.  Co.  v.  United  States,  28  S.  148   Fed.   719.                                                '' 
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had  a  published  rate  approximately  as  low  as  that  received  is  immaterial. ^^ 

Number  of  Offenses  Committed. — It  has  been  held  that  where  a  shipper 
has  been  continuously  receiving  concessions  from  the  lawful  rate  from  a  railroad 
company,  the  government  is  not  limited  to  a  prosecution  for  a  single  ofifense,^^ 
nor  will  the  obtaining  of  a  concession  to  remain  in  force  for  a  year  render  all 
shipments  made  thereunder  one  offense  nor  the  rendering  of  monthly  freight  bills 
reduce  the  number  of  offenses  to  the  number  of  such  bills,  but  each  shipment  made 
at  the  illegal  rate  constitutes  a  separate  offense,  and  where  the  published  rate  is 
on  car  lots,  and  the  reduced  rate  is  granted  on  the  same  basis  and  a  separate 
charge  made  for  each  car,  in  the  absence  of  evidence  showing  to  the  contrary,, 
each  car  constitutes  a  separate  shipment. ^^  The  circuit  court  of  appeals,  however,, 
reversed  the  case  on  the  ground  that  the  fine  was  excessive. s*  In  a  prosecution 
against  a  shipper  for  receiving  concessions  from  the  published  rates  of  a  railroad 
company  in  violation  of  the  Act  of  Feb.  19,  1903,  which  involves  continuous  ship- 
ments covering  a  number  of  years,  there  can  be  no  greater  number  of  offenses 
than  there  were  payments  of  freight,  in  which  concessions  were  granted  and  re- 
ceived, such  receipt  being  the  completion  of  the  transaction  which  constitutes  the 
offense. ^^  To  warrant  a  conviction  of  a  shipper  for  receiving  rebates,  the  fact 
of  the  payment  of  such  rebate  by  or  on  behalf  of  the  carrier,  and  its  receipt  by  or 
on  behalf  of  defendant,  must  be  proved,  and  each  payment  constitutes  btit  one  of- 
fense, although  it  may  cover  more  than  one  shipment. ^^ 

§  4241.  False  Billing  of  Goods. — Where  a  shipping  order  describing  the 
contents  of  a  car  was  so  worded  as  to  intentionally  conceal  its  true  character,  and 
induce  the  carrier  to  apply  a  less  rate  than  was  legally  applicable,  the  shippers 
were  guilty  of  a  false  representation,  for  which  they  were  subject  to  prosecution 
under  Interstate  Commerce  Act.^'^  A  contention  that  a  shipper,  innocent  at  the 
time,  and  ignorant  of  any  classification  or  difference  in  rate,  who  shipped  a  race- 
horse and  paid  the  freight  charged  by  the  agent  without  being  informed  of  the 
valuation  made,  is  guilty  of  an  offense  under  the  statute,  because  he  sues  for  in- 
juries to  the  horse  and  seeks  to  recover  the  true  value  of  the  horse  regardless  of 
the  rating,  is  self-refutatory.^* 

91.     Excuses    for    receiving    rebate.  —  tence.     Held,  that  the  assessment  of  fine 

United    States    v.    Standard    Oil    Co.,    155  of   $39,240,000,    which    was    the    maximum 

Fed.   305.  punishment    on    each    count,    based    on    a. 

98.     Number    of    ofEenses    committed.—  finding  that   such   amount  was   less   than 

United    States    v.    Standard    Oil    Co.,    155  one-third    of    the    net    revenues     of     the 

Fed    305  Standard    Oil    Company    of    New    Jersey 

^o     TT-i   J    Ci  i.             o^      J     J   r\:\   n^  during  the  period   of  violation,  the   effect 

TifFY^qo^                  "'   ^'^""^^"^  °''   ^°-'  of   which   would   be   to   bankrupt   the   de- 

fendant,   was   excessive,  and   an   abuse   of 

94.    Defendant,   Standard   Oil   Company  discretion.      Judgment,    United    States    v. 

of    Indiana,    was    found    guilty    on    1,463  Standard  Oil  Co.,   155  Fed.  305,   reversed 

counts    of    an    indictment    for     receiving  ;„   -^^^   pgj.   376. 

concessions  from  a  railroad   company   on  95.    United  States  v.  Standard  Oil  Co., 

shipments    of   oil,    in   violation    of    Elkms  yjQ   pg(j_   983_ 

Act  Feb.  19,  1903,  c.  708,  33  Stat.  847,  §  Where  defendant  was  indicted  for  re- 
1  (U.  S.  Comp.  St.  Supp.  ISO"?.  P-  880).  ceiving  a  concession,  rebate,  and  discrim- 
Defendant's  capital  stock  was  $1,000,000,  ination  on  twenty  shipments  of  lumber, 
and  there  was  no  evidence  that  its  assets  j^m  j^  appeared  that  there  were  only  six 
were  in  excess  of  that  sum,  nor  did  it  rebate  settlements  with  the  carrier,  de- 
appear  that  defendant  had  ever  been  fendant  was-  guilty  of  but  six  offenses, 
guilty  of  a  similar  offense.  A  majority  of  United  States  v.  Stearns,  etc.,  Lumber 
defendant's    capital   stock   was   owned   by  Qq     x&5  Fed    735 

the   Standard   Oil    Company   of   New  Jer-  gg_     ^^^^^^    g^^^^^   ^_    g^^^j^     ^g5    ^^^ 

sey,  which  was  no  party  to  the  prosecu-  „„ 

tion,  whose  capital  stock  was  $100,000,000.  '     '                                                           tt   •.  j 

This  corporation  was  a  holding  company,  ^  97.    False     billing     of    •goods.—United 

and  its  net  earnings  for  the  period  dur-  States  v.  Sterling  Salt  Co.,  20O  Fed.  593. 

ing  which  the  concessions  were  received  98.    Kessenger   v.   Fitzgerald,   67    S.    E- 

the  court  investigated  before  passing  sen-  588,  153   N.   C.  347. 
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§  4242.  Indictment. — An  indictment  charging  a  shipper  with  securing' 
transportation  of  goods  in  interstate  or  foreign  commerce  at  less  than  the  car- 
rier's pubHshed  rates,  in  violation  of  the  Act  of  Feb.  19,  1903,  is  sufficient  where 
it  charges  each  and  all  of  the  elements  of  the  offense,  with  allegations  of  time, 
place,  kind  of  goods,  and  name  of  carrier,  averring  the  fixing  of  the  published 
rate,  the  changing  of  the  rate,  and  the  new  publication,  the  shipper's  knowledge  of 
this  change,  and  the  carriage  of  the  goods  over  a  described  route  at  a  concessioa 
of  the  difference  between  the  two  rates. ''^  An  indictment  under  the  Act  of  Feb. 
8,  1897,  charging  the  defendant  with  having  deposited  with  an  express  company, 
for  carriage  to  another  state,  "an  article  designed  and  intended  for  the  prevention 
of  conception,"  which  charges  that  such  article  was  contained  in  a  package  de- 
posited with  an  express  company  named,  at  a  place  and  on  a  date  named,  ad- 
dressed to  a  particular  person  at  a  designated  place  in  another  state,  is  sufficiently 
specific,  and  need  not  more  specifically  describe  the  article.^ 

Alleging  Publication  of  Rate. — An  indictment  charging  a  shipper  with  hav- 
ing received  a  rebate  or  concession  from  the  joint  rate  published  and  filed  by  .a 
carrier  for  the  transportation  of  property  between  points  in  different  states,  is 
not  defective  because  it  does  not  specifically  charge  that  such  rate  was  required 
to  be  filed  by  the  statute,  where  it  alleges  that  it  was  published  and  filed  as  required 
by  law.2 

Alleging  Soliciting  of  Rebate. — An  indictment  charging  a  shipper  with  hav- 
ing received  a  rebate  or  concession  from  the  joint  rate  published  and  filed  by  a. 
carrier  for  the  transportation  of  property  between  points  in  different  states,  is 
not  defective  because  it  does  not  specifically  charge  that  the  defendant  solicited 
the  concession. 3 

Alleging  That  Other  Shipper  Charged  Published  Rate. — An  indictment 
charging  a  shipper  with  having  received  a  rebate  or  concession  from  the  joint 
rate  published  and  filed  by  the  carrier  for  the  transportation  of  property  betweea 
points  in  different  states,  is  not  defective  because  it  does  not  specifically  name 
any  other  shipper  who  has  been  charged  and  paid  the  higher  rate  as  is  required 
where  a  discrimination  is  charged  or  that  any  shipment  was  actually  made  by  the 
published  rate.* 

Alleging  Common  Control  or  Arrangement. — An  information  for  receiving 
rebates  on  an  interstate  or  foreign  shipment  made  partly  by  railroad  and  partly 
by  water,  need  not  expressly  aver  that  the  connecting  carriers  are  used  under  a 
common  control,  management,  or  arrangement  for  a  continuous  service,  so  as  to 
bring  them  within  the  terms  of  the  interstate  commerce  law  where  it  sets  out 
facts  which  show  that  such  was  the  case  in  respect  to  the  shipment  in  ques- 
tion.5  • 

§  4243.  Issues,  Proof  and  Variance. — In  an  indictment  charging  a  shipper 
with  having  received  a  concession  whereby  oil  was  transported  for  it  in  interstate 
commerce  at  a  less  rate  than  that  named  in  the  tariffs  published  and  filed  by  the 
railroad  company,  an  averment  that  such  company  established,  published,  and 
filed  a  rate  on  oil  between  Chicago  and  St.  Louis  is  not  sustained  by  proof  that 
its  schedules  named  only  the  rate  over  its  own  line  from  Chicago  to  East  St. 
Louis,  and  that  the  tariff  on  connecting  lines  between  East  St.  Louis  and  St. 
Louis  was  a  certain  amount.® 

99.    Indictment. — Armour    Packing    Co.  3.   Alleging     soliciting     of     rebate.   ■ 

V.  United  States,  28  S.  Ct.  438,  209  U.  S.  United    States    v.    Vacuum    Oil    Co      153 

56,  52  Iv.  Ed.  681,  affirming  judgment,  153  Fed.    598. 

Fed.  1,  82  C.  C.  A.  135,  14  L.  R.  A.,  N.  4.  Alleging  that  other  shipper  charged 

S.,   400;    Chicago,    etc.,    R.    Co.   v.   United  published  rate.— United  States  v   Vacuum 

States,  28  S.   Ct.  439,  309  U.   S.  90,  52  L.  Oil   Co.,   153   Fed.   598. 

Ed.  698,  affirming  judgment,  157  Fed.  830.  5.  Alleging  common  control  or  arrange- 

1.  United  States  v.  Popper,  98  Fed.  ment. — United  States  v.  Camden  Iron 
433.  Works,  150  Fed.   214. 

2.  Alleging  publication  of  rate.— United  6.  Issues,  proof  and  variance —United 
States  V.  Vacuum  Oil  Co.,  153  Fed.  598.      States  v.  Standard  Oil  Co    170  Fed    988 
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Variance. — In  a  prosecution  for  receiving  rebates  on  a  shipment  of  property 
alleged  to  have  been  made  from  Philadelphia,  as  the  initial  point,  to  Winnipeg, 
it  is  immaterial  that  the  shipment  in  fact  originated  in  Camden,  where  the  prop- 
erty was  lightered  across  the  river  to  Philadelphia  and  there  delivered  to  the 
carriers  named  in  the  information^ 

§  4244.  Evidence. — Published  Schedule  of  Rates. — The  provision  of  the 
Act  of  Feb.  19,  1903,  that  in  a  prosecution  of  a  carrier  thereunder  for  giving  a 
rebate  any  rate  filed  by  it  with  the  interstate  commerce  commission,  or  in  which 
it  participates,  "shall  be  conclusively  deemed  to  be  the  legal  rate"  as  against  such 
carrier,  its  officers,  or  agents,  merely  prescribes  the  effect  to  be  given  such  rate 
as  evidence  against  the  carrier,  and  does  not  affect  its  admissibility  against  a 
shipper  who  is  being  tried  for  receiving  a  rebate,  and  in  such  case  it  may  prop- 
erly be  received  as  evidence  that  the  carrier  giving,  the  alleged  rebate  was  subject 
to  the  provisions  of  the  act.®  , 

.Of  Common  Control  or  Management. — In  a  prosecution  for  receiving  re- 
bates from  carriers  on  an  interstate  or  foreign  shipment  of  property  over  the 
lines  of  more  than  one  carrier,  any  evidence  tending  to  show  that  the  shipment 
was  made  under  a  through  bill  of  lading  or  upon  a  contract  for  continuous  car- 
riage by  the  several  carriers  is  admissible  for  the  purpose  of  proving  that  such 
carriers  were  used  for  the  purpose  of  the  shipment  under  a  common  control, 
management,  or  arrangement  for  a  continuous  carriage,  and  the  schedules  of 
rates  filed  with  the  interstate  commerce  commission  by  the  several  carriers  are 
admissible  for  the  purpose  of  showing  the  lawful  rate  on  such  shipment.® 

7.  Variance. — United   States  v.  Camden  9.  Of  common  control  or  management. 

Iron  Works,  150  Fed.  814.  — United   Stares  v.   Camden   Iron  Works, 

8.  Evidence. — United  States  v.  Camden      150  Fed.  314. 
Iron  Works,  150  Fed.  S14. 
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Carriage  op  Property. 

I.  General   Considerations,   §   4245. 

II.  Contracts  of  Affreightment,  §§  4246-4365. 

A.  Defined,    Classified   and   Distinguished,   §   4246. 

B.  Persons  Who  May  Make,   §  4247. 

C.  Contents,   Form   and   Requisites,  §§  4248-4249. 

a.  In   General,   §  4248. 

b.  Requisites   of   Contract,   §  4249. 

D.  Interpretation,   Operation   and   Effect,    §§   4250-4260. 

a.  Rules  of  Construction,   §§  4250-4256. 

(1)  General   Rules,   §   4250. 

(2)  What  Law  Governs,   §  4251. 

(3)  Qualifications    Imposed    by    Law,    §   4252. 

(4)  Knowledge    of    Course    of   Trade,    §    4253. 

(5)  Aids   to    Construction,    §§   4254-4255. 

(a)  Admissibility   of  Parol   Evidence,  §   4254. 

(b)  Opinion   Evidence,   §   4255.  * 

(6)  Construction   of   Particular   Words,  Phrases,   etc.,    §    4256. 

b.  Conditions  Precedent  and  Independeijt  Covenants,  Representations  and  War- 

ranties,   §§   4257-4260. 

(1)  In    General,    §    4257. 

(2)  Stipulations    as   to   Time   and   Place   of   Shipment,    §   4258. 

(3)  Stipulations   as   to   Tonnage   or   Measurement,    §   4259. 

(4)  Warranty    of   Seaworthiness,    §   4260. 

E.  Cancellation,   Modification  and   Release,   §  4261. 

F.  Performance,    Discharge   or    Breach,    §§   4262-4263. 

a.  In   General,   §   4262. 

b.  Who   Liable   on   Contract,    §   4263. 

G.  Abandonment  of  Contract,   §  4264. 
H.  Assignment   of   Contract,   §   4265. 

III.  Bill    of    Lading,    §§   4266-4275. 

A.  Definition,    §   4266. 

B.  Form   and    Contents,   §   4267. 

C.  Issuance   and   Acceptance,   §   4268. 

D.  Validity   of   Bills   of  Lading,   §   4269. 

E.  Construction,   Operation   and   Effect,   §   4270. 

F.  Transfer,   §   4271. 

G.  Effect  on   Connecting  Carrier,  §  4272. 
H.  Modification    or    Rescission,    §    4273. 

I.  Surrender,    Discharge    or    Release,    §    4274. 
J.  Actions   on   Bills   of   Lading,    §   4275. 

IV.  Transportation   and   Delivery,   §§   4276-4337. 
A.  General   Consideration,   §§   4276-4277. 
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a.  Title,  Custody  and  Control  of  Goods,  §  4376. 

b.  Liability  as  Warehouseman,  §  4277. 

B.  Duties  and  Liabilities  as  to  Transportation  and  Delivery,  §§  4278-4288. 

a.  In  General,  §  4278. 

b.  Loading  Goods,  §  4279. 

c.  Deviation  and  Delay,  §§   4280-4281. 

(1)  Deviation,  §  4280. 

(2)  Delay,  §  4281. 

d.  Failure   or   Refusal   to   Deliver,   §§   4282-4383. 
(1)   In    General,   §  4282. 

(3)  Short   Delivery,   §   4283. 

e.  Notice  of  Arrival  of  Goods,   §  4384. 

f.  Mode  and  Sufficiency  of  Delivery,  §  4285. 

g.  To  Whom  Delivery  May  Be  Made — Misdelivery,  §  4286. 
h.  Failure  or  Refusal  of  Consignee  to  Receive   Goods,   §  4287. 
i.  Transshipping  and  Forwarding,  §  4288. 

C.  Loss   or   Injury,   §§  4289-4311. 

a.  Liability   as   Insurer,   §§   4289-4296. 

(1)  In  General,  §  4289. 

(2)  Exceptions  and  Excuses,  §§  4290-4296. 

(a)  Act   of  God  or   Public   Enemy,  §   4290. 

(b)  Jettison,   §  4291. 

(c)  Humidity  and  Dampness   of  Ship,  §  4292. 

(d)  Seizure   under   Legal   Process,   §   4393. 

(e)  Fault   of   Shipper  or   Owner,   §   4294. 

(f)   Inherent  Infirmities  of  Property,  §  4295. 

(3)  Commencement   and  Termination   of  Liability,   §   4396. 

b.  Losses   during   Deviation   or   Delay,   §   4297. 

c.  Lo"sses   during   Loading  of   Goods,   §  4298. 

d.  Stowage  of  Goods,  §§  4399-4301. 
(1)   In    General,   §   4299. 

(3)   Stowage   on   Deck,   §   4300. 
(3)   Dunnage,    §    4301. 

e.  Unseaworthiness  or  Unfitness  of  Vessel,  §§  4303-4304. 

(1)  In  General,  §  4302. 

(2)  Improper   Stowage   or   Overloading,   §   4303. 

(3)  Incompetency  or   Insufficiency   of   Crew,   §   4304. 

f.  Navigation  of  Vessel,  §  4305. 

g.  Negligence  in  Discharging  or  in  Caring  for  Goods  after  Discharge,  §  4306, 
h.  Acts   of   Employees   or  Third   Persons,   §   4307. 

i.  Duties  after  Injury  or  Disaster,   §  4308. 

j.  Effect  of  Insurance,   §  4309. 

k.  Estoppel  to  Deny  Liability  to  Deliver  in  Good  Order,  §  4310. 

I.  Persons  and  Vessels  Liable,  §  4311. 

D.  Actions,  §§  4313-4327. 

a.  By  Carrier,  §  4312. 

b.  Against   Carrier,   §§   4313-4327. 

(1)  In  General,  §  4313. 

(2)  Pleading,   §  4314. 

(3)  Issues,    Proof   and   Variance,    §   4315. 

(4)  Evidence,  §§  4316-4326. 

(a)   Presumptions   and   Burden  of  Proof,   §§   4316-4319. 
aa.  In   General,   §   4316. 

bb.  Cause  of  Loss  or  Injury  to   Goods,  §  4317. 
cc.  Stowage  of  Goods,  §  4318. 
dd.  Seaworthiness  or  Fitness  of  Vessel,   §  4319. 
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(b)  Necessity  of  Producing  Bill  of  Lading,  §  4330. 

(c)  Admissibility  of  Evidence,  §  4321. 

(d)  Weight    and    Sufficiency    of    Evidence,    §§    4323-4326. 
aa.  In   General,   §   4323. 

bb.  Delivery  to   Carrier,  §  4333. 
cc.  Condition  of  Vessel,   §  4334. 
dd.  Evidence   as   to   Sea   Perils,   §   4325. 
ee.  Short   Delivery,   §   4326. 
(5)  Trial,   §  4337. 

E.  Damages,  §§  4328-4336. 

a.  Failure  to   Receive  and   Carry  According  to   Contract,   §   4328. 

b.  Failure  to  Deliver  or  Misdelivery,  §  4329. 

c.  Delay  in  Transportation   or   Delivery,   §   4330. 

d.  Loss  or  Injury,  §§  4331-4336. 

(1)  In   General,   §   4331. 

(2)  Measure  and  Elements  of  Damage,  §  4332. 

(3)  Determination  of  Damages,   §  4333. 

(4)  Apportionment   of  Damages,   §  4334. 

(5)  Deductions,  §  4335. 

(6)  Evidence  as  to  Value  or  Damage,  §  4336. 

F.  Lien  of   Shipper  against  Vessel,  §   4337. 

V.  Freight,   Lighterage  and  Demurrage,   §§  4338-4378. 

A.  Freight,  §§  4338-4354. 

a.  In   General,  §  4338. 

b.  Persons  Entitled  to  Collect  Freight,  §  4339. 

c.  Persons  Liable  for  Payment  of  Freight,  §  4340. 

d.  When   Freight  Earned,   §§  4341-4343. 

(1)  In  General,  §  4341. 

(2)  Freight  Pro  Rata  Itineris,  §  4342. 

(3)  Goods  Lost  or  Abandoned,  §  4343. 

e.  Amount  Recoverable,   §  4344. 

f.  Deductions  and  Offsets,  §  4345. 

g.  Change   of  Rates,   §  4346. 

h.  Lien    for    Freight,    §§    4347-4353. 
(1)   In  General,   §  4347. 
(3)   Time   Lien  Attaches,  §  4348. 

(3)  Property  Subject  to  Lien,  §  4349. 

(4)  Displacement  and  Waiver  of  Lien,  §  4350. 

(5)  Preserving  and   Enforcing  Lien,   §  4351. 

(6)  Subrogation  to  Lien,  §  4353. 

i.  Actions  to  Recover  Freight,  §  4353. 
j.  Recovery  Back  of  Freight,  §  4354. 

B.  Lighterage,  §  4355. 

C.  Demurrage,   §§   4356-4378. 

a.  In   General,   §  4356. 

b.  Charter  Party  Provisions,  §  4357. 

c.  Right    of   Vessel   to   Charge   in   General,   §   4358. 

d.  Delay   Fault  of  Vessel  or   Owner,   §   4359. 

e.  Delay  Caused  by  Act  of  God,  §  4360. 

f.  Negligence  or  Wrongful  Acts  of  Third  Persons,  §  4361. 
g.  Liability  of   Charterer  of  Ship,   §  4363. 

h.  Liability  of  Consignee,  §  4363. 

i.  Liability  of  Purchaser  of  Cargo,  §  4364. 

j.  Delay  in  Loading  or  Sailing,  §  4365. 
k.  Delay  during  Voyage,  §  4366. 
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1.  Delay  in  Unloading,  §  4367. 
m.  Effect  of  Custom  and  Usage,  §  4368. 
n.  Demand  for  Demurrage,  §  4369. 
o.  Rate  and  Amount,  §  4370. 
p.  Lay  Days,  §  4371. 
q.  Indemnity,  §  4372. 

r.  Waiver  and   Release   of  Demurrage,  §  4373. 
s.  Lien,   §  4374. 
t.  Actions,  §§  4375-4378. 

(1)  Libel,  §  4375. 

(2)  Defenses,   §  4376. 

(3)  Presumptions   and   Burden  of  Proof,   §  4377. 

(4)  Limitations    and    Laches,    §    4378. 

§  4245.  General  Considerations. — Carriers  by  Water  Common  Car- 
riers.— A  carrier  by  water,  whether  by  inland  navigation  or  coastwise,  from  port 
to  port,  or  to  and  from  foreign  countries,  is  a  common  carrier.^  If  the  shipowner 
directly  and  publicly  ofifers  to  carry  for  all  persons  indiscriminately,  or  by  his 
conduct  and  manner  of  business  holds  himself  out  as  ready  to  carry  for  all  on 
such  trips  as.  the  boat  makes,  he  is  a  common  carrier.^  If  he  has  not  offered  to 
carr)'  for  all  persons  indiscriminately,  etc.,  but  merely  carries  in  pursuance  of 
special  employment,  he  is  not  a  common  carrier. ^  The  law  is  that  a  ship  chartered 
for  a  special  cargo  or  to  a  special  person,  is  merely  an  ordinary  bailee  for  hire, 
and  not  a  common  carrier.*  Under  the  rule  of  the  American  co&rts  of  admiralty 
a  lighter  hired  exclusively  to  convey  the  goods  of  one  person  to  a  particular  place 
for  an  agreed  compensation  is  not  a  "common  carrier"  with  respect  to  such  goods, 
but  a  "private  carrier,"  and  liable  only  as  a  bailee  for  hire.^ 

Control  and  Regulation. — As  to  control  and  regulation  of  common  carriers, 
see  ante,  "Control  and  Regulation,"  Chapter  2. 

Rules  and  Regulations  of  Carriers. — For  a  general  treatment  of  the  rules 
and  regulations  of  carriers,  see  ante,  "Rules  and  Regulations  of  Carriers," 
Chapter  3. 

Duty  to  Receive  and  Carry — Duty  in  General. — Generally  as  to  the  duty 
of  a  common  carrier  to  receive  and  carry  for  all  alike,  see  ante,  "Duty  to  Receive 
and  Carry,"  Chapter  4.  The  common-law  obligation  of  a  carrier  by  sea  is  to 
receive  goods  which  it  is  able  and  accustomed  to  carry,  in  the  order  of  their  ten- 
der, without  preference  to  any  shipper.''  And  the  carrier  is  liable  for  any  loss  or 
injury  resulting  from  the  wrongful  refusal  to  receive  and  carry  goods  properly 
offered  for  shipment."^  A  navigation  company,  whose  charter  confers  no  power 
of  eminent  domain,  nor  imposes  any  public  duties,  is  not  a  public  or  quasi  public 
corporation,  and  is  not  bound  to  provide  sufficient  facilities  to  carry  all  goods  of- 
fered, but  may  decline  to  receive  goods  in  excess  of  its  transportation  facilities.^ 

1.  Common  carriers. — Hastings  v.  Pep-  6.  Failure  to  receive  and  carry. — Ocean 
per   (Mass.),  11  Piclc.  41.                                     Steamship    Co.   v.   Savannah,   etc.,   Supply 

As    to    who    are    common    carriers,    see  Co.,   131    Ga.   831,   63   S.   E.   577,   20   L.   R. 

ante,     "Who      Are     Common      Carriers,"  A.,  N.  S.,  867,   15  Am.  &  Eng.  Ann.   Cas. 

Chapter  1.  1044. 

2.  Holding  out  to  public  alike. — Bassett  7.  Liability  for  loss,  etc.,  resulting. — A 
V.  Aberdeen  Coal,  etc.,  Co.,  120  Ky.  738,  steamboat  carrier  is  liable  for  the  loss  by 
S7   Ky.   L.   Rep.   1122,   88   S.   W.   318.  theft   of   goods   temporarily   stored   in   its 

3.  Special  employment.  —  Bassett  v.  warehouse,  upon  its  wrongful  refusal  to 
Aberdeen  Coal,  etc.,  Co.,  130  Ky.  738,  27  receive  them  for  shipment;  the  shipper 
Ky.   L.   Rep.   1132,   88   S.   W.   318.  having  had  no  reasonable  opportunity  to 

4.  Ordinary  bailee. — Sumner  v.  Caswell,  make  a  safer  disposition  of  the  goods. 
SO  Fed.  249;  The  Dan,  40  Fed.  691;  The  Seasongood  v.  Tennessee,  etc.,  Transp. 
Fri,  154  Fed.  333,  S3  C.  C.  A.  205;  The  Co.,  54  S.  W.  193,  21  Ky.  L.  Rep.  1142, 
Wildenfels,    161    Fed.   864.  49  L.  R.  A.  370. 

5.  Lighter  hired  exclusively. — The  Wild-  8.  Duty  as  to  providing  facilities. — 
enfels,  161  Fed.  864.  Ocean   Steamship    Co.   v.   Savannah,    etc.. 
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But  a  carrier  by  sea  can  not  reject  goods  which  it  professes  to  carry  and  there- 
after receive  other  goods  where  at  the  time  of  tender  there  is  room  in  the  vessel 
for  the  goods,  and  the  vessel's  safety  will  in  no  wise  be  imperiled.* 

Privilege  of  Booking  Ahead. — The  common-law  obligation  of  a  common  car- 
rier by  sea  to  serve  the  public  impartially  in  the  receipt  and  transportation  of 
goods  does  not  inhibit  a  carrier  from  making  "bookings"  of  freight — that  is,  from 
making  specific  arrangements  for  the  transportation  of  goods  by  a  particular 
vessel  in  advance  of  its  sailing  day,  provided  this  privilege  is  extended  to  all,  or 
if  the  grant  of  this  privilege  to  shippers  of  one  commodity  does  not  interfere  with 
the  carrier's  duty  to  shippers  of  other  commodities. i*^  But  where  a  carrier  by 
sea,  by  "booking"  cotton  going  foreign,  contracts  away  its  space  in  advance  and 
declines  to  receive  lumber  tendered  for  shipment  before  arrival  of  the  booked  cot- 
ton for  transportation,  because  of  its  prior  booking  contracts,  and  refuses  lumber 
dealers  the  privilege  of  booking  their  commodity  solely  because  it  is  a  domestic 
shipment,  this  is  an  unjust  discrimination,  for  the  reason  that  the  booking  of 
cotton  going  foreign  prevents  the  carrier  from  discharging  its  common-law  ob- 
ligation of  impartially  serving  the  public. ^^ 

As  Dependent  on  Quality  of  Goods. — Cotton  does  not  possess  such  inherent 
qualities  as  to  permit  a  preference  to  be  given  to  that  commodity  over  all  other 
articles  which  a  steamship  customarily  carries. ^^ 

Commodity  for  Foreign  Shipment. — The  fact  that  a  commodity  is  destined 
to  a  foreign  port  can  not  justify  a  carrier  by  sea  in  giving  a  preference  to  it 
over  another  commodity  because  the  latter  may  be  a  domestic  shipment. ^^ 

Authority  of  Agent. — Where  one,  whom  a  steamboat  carrier  had  permitted  to 
act  as  its  agent  in  receiving  freight  for  such  a  length  of  time  as  to  justify  the 
belief  that  he  was  an  authorized  agent,  wrongfully  refused  to  receive  freight 
offered,  the  carrier  can  not  escape  liability  on  the  ground  that  he  had  no  authority 
to  receive  freight  for  shipment.^* 

Stipulation  as  to  Amount  or  Value  of  Cargo  Shipped. — The  owner  of  a 
liije  of  lake  steamers  can  lawfully  make  a  special  contract  with  the  shipper  not  to 
place  more  than  a  specified  number  of  dollars  worth  of  goods  on  any  one  of  the 
vessels  at  one  time,  and  having  made  such  contract,  he  is  bound  to  perform  the 
same,  notwithstanding  his  common-law  duty  as  a  carrier  to  forward  all  goods  as 
received.  IS 

When  Liability  Commences. — As  to  the  commencement  of  the  carrier's  lia- 
bility for  goods  shipped,  see  ante,  "When  Liability  Commences,"  Chapter  5. 

Special  Contracts. — As  to  special  contracts  made  by  carriers  for  the  trans- 
portation of  goods,  see  ante,  "Special  Contracts,"  Chapter  8. 

§§  4246-4265.  Contracts  of  Affreightment— §  4246.  Defined,  Classi- 
fied and  Distinguished. — The  object  of  this  treatment  is  to  consider  contracts 
of  affreightment  as  distinguished  from  contracts  chartering  a  vessel  for  a  voyage, 
a  certain  period  of  time,  or  a  particular  purpose,  in  which  the  liability  is  shifted 

Supply  Co.,  63  S.   E.  577,  131  Ga.  831,  20  12.  As  dependent  on  quality  of  goods.— 

L.  R.  A.,  N.  S.,  867,  15  Am.  &  Eng.  Ann.  Ocean    Steamship    Co.    v.    Savannah,    etc., 

Cas.  1044.  Supply  Co.,  131   Ga.  831,  63   S.   E.   577,  20 

9.  Must  carry  for  all  alike. — Ocean  L.  R.  A.,  N.  S.,  867,  15  Am.  &  Eng.  Ann. 
Steamship    Co.   v.   Savannah,   etc..   Supply  Cas.   1044. 

Co.,   131   Ga.   831,   63   S.   E.   577,   20  L.  R.  13.  Commodity  for  foreign  shipment. 

A.,  N.  S.,  867,  15  Am.   &  Eng.  Ann.  Cas.  Ocean    Steamship    Co.  v.  Savannah,   etc., 

1044.  Supply   Co.,   131   Ga.   831,   63   S.    E.   577,   20 

10.  Privilege  of  booking  ahead.— Ocean  L.  R.  A.,  N.  S.,  867,  15  Am.  &  Eng.  Ann. 
Steamship    Co.   v.    Savannah,   etc..    Supply  Cas.  1044. 

Co.,   131   Ga.   831,   63   S.   E.   577,   20  L.   R.  14.  Authority  of  agent.— Seasongood  v. 

A.,  N.  S.,  867,  15  Am.  &  Eng.  Ann.   Cas.  Tennessee,  etc.,  Transp.  Co.,  54  S.  W   193, 

1044-  31   Ky.   L.   Rep.    1142,  49   L.   R.  A.   270. 

11.  Prevention    of    impartial    service.-  15.   Amount  or  value  of   cargo. Hood 

Merchants',   etc.,  Transp.  Co.  v.  Granger,  Rubber    Co.    v.    Rutland    Trans    Co      161 

63   S.   E.  700,  132   Ga.   167.  Fed.   790. 
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to  the  charterer.  And  in  order  that  this  distinction  may  be  more  thoroughly  un- 
derstood at  the  outset,  it  may  be  well  to  consider  the  two  classes  together  for 
a  while.  A  charter  party  is  defined  to  be  a  contract  by  which  an  entire  ship,  or 
some  principal  part  thereof,  is  let  to  a  merchant  for  the  conveyance  of  goods 
on  a  determined  voyage  to  one  or  more  places.^®  A  contract  of  affreightment  is 
a  contract  with  a  shipowner  to  hire  his  ship,  or  part  of  it,  for  the  carriage  of 
goods  or  other  property.^^  And  such  contracts  are  distinguished  from  towage 
contracts,  in  that  towage  service  is  aid  rendered  in  the  propulsion  of  a  vessel.  It 
is  the  employment  of  one  vessel  to  expedite  the  voyage  of  another  vessel.^* 

Classification  of  Charter  Parties. — Charter  may  be  divided  into  two  general 
classes,  a  demise  of  the  vessel  or  a  simple  contract  of  affreightment.^*-  Shipping 
agreements  are  also  classified  according  to  their  difference  in  the  objects  and 
purposes  for  which  they  are  made.  Thus,  there  is  a  class  of  shipping  agreements 
which  amount  to  a  demise  of  the  vessel,  the  charterer  being  deemed  the  owner 
for  the  time  being  even  so  far  as  third  persons  are  concerned.-**  Where  the  pos- 
session, command  and  navigation  of  the  vessel  is  retained  by  the  general  owner, 
contracting  to  convey  the  cargo  for  the  voyage,  the  charterer  has  not  the  legal 
responsibility  or  the  character  of  ownership.  Such  an  agreement  is  a  mere  con- 
tract of  affreightment. 21     And  in  the  absence  of  a  plainly  manifested  intention 


16.  Definition. — Vandewater  v.  Mills  (U. 
S.),  19  How.  82,  15  L.  Ed.  554;  Ward  v. 
Thompson  (U.  S.),  33  How.  330,  16  L. 
Ed.  249.  See  Spring  v.  Gray  (U.  S.),  6 
Pet.  151,  8  L.  Ed.  353. 

Partnership  contract.  —  A  contract 
whereby  certain  parties  joined  together 
to  carry  on  and  advertise  in  trade  for 
their  mutual  benefit — one  contributing  a 
vessel,  and  the  other  his  skill,  labor,  ex- 
perience, etc. — and  there  was  to  be  a 
community  of  profits  on  a  fixed  ratio,  is 
not  a  charter  party  but  a  partnership  con- 
tract of  which  a  court  of  admiralty  has  no 
jurisdiction.  Ward  v.  Thompson  (U.  S.), 
23   How.   330,   16   L.   Ed.   249. 

An  agreement  between  owners  of  ves- 
sels to  form  a  line  for  carrying  passen- 
gers and  freight  between  New  York  and 
San  Francisco,  is  but  a  contract  for  a 
limited  partnership,  and  the  remedy  for 
a  breach  of  it  is  in  the  common-law  courts. 
Vandewater  v.  Mills  (U.  S.),  19  How.  82, 
15   L.   Ed.   554. 

17.  Contract  of  affreightment. — The 
Nettie    Quill,    124   Fed.    667. 

The  owner  and  master  of  a  steamer  en- 
gaged in  making  regular  trips  between 
river  ports  contracted  to  transport  from 
one  of  such'  ports  to  another,  for  a  stated 
charge,  a  locomotive  engine.  The  barge 
owned  and  used  by  him  on  such  trips  not 
being  suitable,  it  was  agreed  that  the 
owner  of  the  engine  should  furnish  a 
barge  on  which  to  load  the  same,  which 
was  to  be  returned  by  the  steamer.  The 
steamer  issued  a  bill  of  lading  in  the 
usual  form  for  the  barge  and  engine,  and 
lashed  the  barge  to  her  side  for  the  voy- 
age. Held,  that  the  contract  was  one  of 
affreightment,  and  not  of  towage.  The 
Nettie   Quill,   124  Fed.   667. 

18.  Towage  service. — The  Nettie  Quill, 
134  Fed.  667;  McConnochie  v.  Kerr,  9 
Fed.  50. 


19.  Classification    of   charter    parties. — 

United  States  v.  Shea,  153  U.  S.  178,  38 
L.  Ed.  403,  14  S.-  Ct.  519;  Mclntyre  v. 
Bowne   (N.  Y.),  1  John's  339. 

20.  Agreement  amounting  to  demise. — 
English. — Frazer   v.    Marsh,    13    East.   338. 

United  States. — Marcardier  v.  Chesa- 
peake Ins.  Co.,  8  Cranch  39,  3  h.  Ed.  481. 

California. — Oakland  Cotton  Mfg.  Co.  v. 
Jennings,   46    Cal.    175,    13   Am.   Rep.   209. 

Massachusetts. — Taggard  v.  Loring,  16 
Mass.  336,   8  Am.   Dec.   140. 

Michigan. — First  Nat.  Bank  v.  Stewart, 
26   Mich.   83. 

New  For*.— Hagar  v.  Clark,  78  N. 
Y.    45. 

North  Carolina. — White  v.  Norfolk,  etc., 
R.  Co.,  115  N.  C.  631,  20  S.  E.  191,  44 
Am.  St.  Rep.  489. 

South  Carolina. — Ross  v.  Charleston, 
etc.,  Transp.  Co.,  43  S.  C.  447,  30  S.  E. 
285. 

Wisconsin. — Sheriffs  v.  Pugh,  22  Wis. 
273,  94  Am.  Dec.  600. 

Miscellaneous  cases  testing  nature  of 
agreement. — Baunwall,  etc.,  Co.  v.  Fur- 
ness  (Eng.),  1  Q.  B.  253,  affirmed  in  Ap- 
peals 8  ;  The  Erie,  Fed.  Cas.  No.  4512,  3 
Ware  225;  Certain  Logs  of  Mahogany, 
Fed.  Cas.  No.  2559,  2  Sumn.  589;  Urann  v. 
Fletcher  (Mass.),  1  Gray  125;  The  India, 
14   Fed.   476. 

21.  Mere  contract  of  affreightment — 
United  States. — Leary  v.  United  States,  14 
Wall.  607,  20  L.  Ed.  756;  Shaw  v.  United 
States,  93  U.  S.  235,  23  L.  Ed.  880. 

Louisiana. — Slark  v.  Broom,  7  La.  Ann. 
337. 

Missouri. — Adams  v.  Homeyer,  45  Mo. 
545,    100  Am.   Dec.   391. 

New  For^.— Hagar  v.  Clark,  78  N.  Y.  45. 

Where  space  reserved  by  owner. — Swift 
V.  Tatner,  80  Ga.  660,  15  S.  E.  843,  32  Am. 
St.  Rep.  101. 
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to  transfer  the  possession  and  ownership  to  the  charterer,  such  an  agreement  will 
not  be  treated  as  a  demise  of  the  vessel,  but  will  be  considered  as  a  mere  contract 
of  affreightment.^^  Again,  there  are  cases  where  a  master  hiring  a  vessel  on 
shares  may  become  the  owner  pro  hac  vice  during  the  period  which  the  contract 
exists;  as  where  he  agrees  to  man  the  vessel  and  employ  her  at  his  own  discre- 
tion, having  the  possession  and  command  of  the  vessel,  and  not  being  subject  to 
the  orders  or  directions  of  the  owner  of  the  vessel.^s  However,  this  rule  is  not 
applied  in  some  jurisdictions  and  the  master  in  such  cases  is  not  considered  as 
the  owner  pro  hac  vice.^*  But  where  a  part  owner  of  a  vessel  takes  it  under  such 
a  contract  he  should  be  deemed  the  owner  pro  hac  vice,  he  being  in  no  sense  the 
agent  of  his  co-owners.^s  There  is  another  class  af  charter  parties  known  as 
time  charter.  They  are  made  for  a  certain  length  of  time,^^  or,  as  is  usually  the 
case,  to  cover  such  period  as  may  be  required  for  a  certain  voyage  or  number  of 
voyages.^''  In  a  time  charter  a  month  will  be  held  to  mean  a  calendar  month  un- 
less it  is  otherwise  stipulated,^^  and  where  a  charter  is  made  without  any  time 
limit  it  will  be  held  to  be  an  hiring  for  all  voyages  undertaken  prior  to  notice  by 
the  owner  of  his  intention  to  end  the  contract.^^  Where  vessels  are  chartered  by 
the  government,  the  government  has  the  same  rights,  and  is  subject  to  the  same 
rules  and  liabilities  as  other  charterers.^" 

Releting  Vessels  by  Charterer, — Where  it  is  so  provided  by  the  charter 
party,  the  charterer  may  relet  the  vessel  and  such  subcontracts  made  by  him  are 
binding  upon  the  vessel. ^^ 

§  4247.  Persons  Who  May  Make. — A  contract  of  affreightment  may  be 
executed  by  the  parties  themselves  or  by  duly  authorized  agents  acting  for  and 
in  their  behalf,  provided  there  is  a  sufficient  meeting  of  the  minds. ^2  Thus,  it 
may  be  executed  by  the  managing  owners,^*  the  ship's  husband,  whether  he  be  a 
part  owner  of  the  vessel  or  not,^*  or  the  master  of  the  vessel  in  a  foreign  part. 


22.  Presumption  against  demise.^Urann 
V.  Fletcher  (Mass.),  1  Gray  135;  Ross  v. 
Charleston,  etc.,  Transp.  Co.,  43  S.  C.  447, 
20  S.  E.  285;  Reed  v.  United  States  (U. 
S.),  11  Wall.  591,  30  h.  Ed.  220;  Hagar 
V.   Clark,   78  N.  Y.  45. 

23.  When  master  owner  pro  hac  vice. — 
Thomas  v.  Osborn  (U.  S.),  19  How.  22, 
15  L.  Ed.  534;  Thorp  v.  Hammond  (U. 
S.),  12  Wall.  408,  30  L.  Ed.  419;  Mar- 
shall V.  Boardman,  89  Me.  87,  35  Atl.  1034, 
56  Am.  St.  Rep.  392;  Tucker  v.  Stimson 
<Mass.),   13   Gray  487. 

24.  Rule  not  applied. — Steel  v.  Lester 
(Eng.),  C.  P.  Div.  121;  McCready  v. 
Thorn  (N.  Y.),  49  Barb.' 438. 

25.  Rule  applied  to  part  owner. — Wil- 
liams V.  Hays,  143  N.  Y.  443,  38  N.  E. 
449,  36  L.  R.  A.  153,  42  Am.  St.  Rep.  743. 
See  the  case  of  Fox  v.  Holt,  Fed.  Cas. 
No.  5012,  36   Conn.  558,  4  Ben.  278. 

26.  Time  charters. — Reeve  v.  Davis 
(Eng.),  1  Ab.  &  El.  312,  38  E.  C.  L.  95; 
Winter  v.  Simonton,  3  Cranch  C.  C.  104, 
Fed.  Cas.  No.  17,894;  Swift  v.  Tatner,  80 
Ga.  660,  15  S.  E.  843,  33  Am.  St.  Rep.  101; 
Hunt  V.  Metcalf,  47  Fed.  73. 

27.  Voyage  charters. — Eeary  v.  United 
States  (U.  S.),  14  Wall.  607,  30  L.  Ed. 
756;  Mactier  v.  Wirgman  (Md.),  4  Har. 
&  J.  568;  Cutler  v.  Lennox,  137  Mas? 
506. 

28.  Month  defined. — Jolly  v.  Young 
<Eng.),   1   Esp.   N.   P.  186. 


29.  No  limit  specified. — Sproat  v.  Don- 
nell,  36  Me.  185,  45  Am.  Dec.  103,  citing 
Cutler  V.  Winsor  (Mass.),  6  Pick.  335,  17 
Am.  Dec.  385. 

30.  Government  charters. — White  v. 
United  States,  154  U.  S.  661,  26  L.  Ed. 
178,  14  S.  Ct.  1193;  Reed  v.  United  States 
(U.  S.),  11  Wall.  591,  20  L.  Ed.  220. 

31.  Releting  vessels  by  charter. — The  T. 
A.   Goddard,   13   Fed.   174. 

32.  Who  may  execute. — Prentice  v. 
United  States,  etc.,  Steamship  Co.,  58 
Fed.  702;  Terry  v.  Brightman,  132  Mass. 
318. 

Authority  given  an  agent  by  a  ship- 
owner, who  was  a  nonresident,  to  "look 
after"  certain  barges  employed  in  the  gen- 
eral carrying  trade,  to  make  contracts  for 
their  services,  collect  freight,  etc.,  is  not 
to  be  so  narrowly  construed  as  to  render 
invalid  a  charter  for  the  carrying  of  five 
cargoes  by  two  of  the  barges,  to  be  per- 
formed within  two  months,  which  was  ac- 
cepted and  acted  upon  by  the  charterer  in 
good  faith.  The  S.  L.  Watson,  118  Fed. 
945,   55    C.   C.   A.   439. 

Where  minds  meet  and  agree. — Com- 
pania,  etc.,  Navegacion  v.  Spanish-Ameri- 
can Light,  etc.,  Co.,  146  U.  S.  483,  36  L. 
Ed.  1054,  13  S.  Ct.  143;  Starr  &  Co.  v. 
Galgate  Ship  Co.,  68  Fed.  334. 

33.  By  managing  owners. — Bangs  v. 
Lowber,  3  Cliff.  157,  Fed.  Cas.  No.  840. 

34.  Ships  husband. — Darby  v.  Baines 
(Eng.),  21  L.  J.,  N.  S.,  Ch.  801. 
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unless  there  is  an  authorized  agent  of  the  owner  at  that  point.^^  But  neither  a 
part  owner  of  a  vessel  nor  the  master  of  the  vessel  in  the  home  port  can  make  a 
binding  charter  party  without  authority  for  that  purpose.^®  Contracts  of  af- 
freightment entered  into  by  the  master,  within  the  scope  of  his  apparent  authority 
as  master,  bind  the  vessel  to  the  merchandise  for  the  performance  of  such  con- 
tracts, wholly  irrespective  of  the  ownership  of  the  vessel ;  and  whether  the  master 
be  the  agent  of  the  general  or  special  owner — and  this  upon  the  principle  that  the 
general  owner  must  be  presumed  to  consent  when  he  lets  the  vessel  that  the 
master  may  make  such  contracts,  which  operate  as  a  tacit  hypothecation  of  the 
vessel.^'^ 

Owner  Pro  Hac  Vice. — If  the  general  owner  has  allowed  a  third  person  to 
have  the  entire  control,  management  and  employment  of  the  vessel,  and  thus  be- 
come owner  pro  hac  vice,  the  general  owner  must  be  deemed  to  consent  that  the 
special  owner  or  his  master  may  create  liens  binding  on  the  interest  of  the  gen- 
eral owner  in  the  vessel,'  as  security  for  the  performance  of  such  contracts  of 
affreightment.^^  Though  in  such  a  case  the  special  owner  would  be  estopped,  in 
favor  of  a  bona  fide  holder  of  the  bill  of  lading,  from  proving  that  no  property  was 
shipped,  yet  the  general  owner  is  not  estopped.^^  But  no  such  implication  arises 
in  reference  to  bills  of  lading  for  property  not  shipped,  designed  to  be  instruments 
of  fraud ;  and  they  create  no  lien  on  the  interest  of  the  general  owner,  although 
the  special  owner  was  the  perpetrator  of  the  fraud.*** 

Agent  Changing  Contract  without  Authority. — Where  the  terms  and  con- 
ditions upon  which  horses  were  to  be  carried  on  a  vessel  had  been  fully  agreed 
upon  by  the  shipper  and  vessel  owner,  a  subsequent  contract  signed  when  the 
horses  were  loaded,  at  the  instance  of  the  carrier,  by  the  shipper's  head  teamster 
without  authority  from  the  shipper,  and  differing  materially  in  its  terms  from  the 
previous  agreements,  was  void.^^ 

§§  4248-4249.  Contents,  Form  and  Requisites— §  4248.  In  General. 

— A  contract  of  affreightment  generally  takes  the  form  of  a  charter  party  or  of  a 
bill  of  lading.*2 

§  4249.  Requisites  of  Contract. — No  Particular  Form  Required. — No 

technical  form  is  essential  to  create  a  demise  or  contract  of  affreightment.*^  As 
no  particular  form  or  solemnity  of  execution  is  required  for  a  contract  of  a 
common  carrier  to  transport  goods,  it  may  be  by  parol,  or  it  may  be  in  writing; 
in  either  case  it  is  equally  binding.**    A  charter  party  may  be  made  by  parol. *5 

35.  Master  of  vessel  in  foreign  port. —  41.   Power  of  agent  to  make  new  con- 
Hurry    V.    Hurry,    Fed.    Cas.    No.    6923,    3  tract. — The  Olympia,  156  Fed.  353. 
Wash.  C.  C.  145;  Ward  v.  Green  (N.  Y.),  42.     The    Nettie    Quill,    134    Fed.     667; 
6  Cow.  173.  Mande    &    P.    Merc.    Shipp.    237;    Smith's- 

36.  Part  owners. — Broadie  v.  Howard  Merc.  Law,  295;  The  Delaware  (U.  S.). 
(Eng.),  17   C.  B.   109;  The  A.  M.  Bliss,  3  14  Wall.   579,  20  L.   Ed.  779. 

Lowell  103,  Fed.  Cas.  No.  274;  Kimball  v.  43.   Gracie  v.  Palmer  (U.  S.),  8  Wheat. 

Tucker,   10  Mass.  192.  605,  634,  5  L.  Ed.  696;  Raymond  v.  Tyson 

Master  in  home  court. — The  Tribune,  3  (U.  S.),  17  How.  53,  15  L.  Ed.  47;  United 

Sumn.  144,  Fed.  Cas.  No.  14,171.  States   v.   Shea,   152  U.   S.   178,   38   L.   Ed. 

37.  Master     owner     pro     hac     vice. —  403,  14  S.   Ct.  519. 

Schooner  Freeman  v.  Buckingham  (U.  &.),  "The  contract  of  affreightment,  like  any 

18   How.   182,    15   L.   Ed.   341;   Thomas   v.  other  contract,  is  the  creature  of  the  will 

Osborn    (U.    S.),   19   How.    23,   15    L.    Ed.  of   the  parties.     It  may  be  varied   to   in- 

534.  finity,   and   easily  "adapted   to   the   exigen- 

38.  Schooner  Freeman  v.  Buckingham  cies  of  either  party  or  of  any  trade.  It 
(U.  S.),  18  How.  183,  15  L.  Ed.  341.  is  only  where  the  express   contract  is  si- 

39.  Estoppel  to  deny  shipment  of  goods.  lent,  that  the  implied  contract  can  arise." 
— Schooner  Freeman  v.  Buckingham  (U.  Raymond  v.  Tyson  (U.  S.),  17  How.  53, 
S.),  18  How.  183,  15  L.  Ed.  341.  See,  also,  15  L.  Ed.  47;  Gracie  v.  Palmer  (U.  S.),  8 
post,   "Delivery  to_  Carrier,"   §  4323.  Wheat.   605,   634,   5   L.   Ed.   696. 

40.  Bills  of  lading  designed  as  imple-  44.  Form — Necessity  of  writing. — Mo- 
ment of  fraud. — Schooner  Freeman  v.  bile,  etc.,  R.  Co.  v.  Jurey,  111  U.  S.  584, 
Buckingham   (U.   S.),   18  How.   183,   15   L.       28  L.  Ed.  527,  4  S.   Ct.  566. 

Ed.  341.  45.    Charter  party. — Thomas  v.  Osborm 
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In  Form  of  Bill  of  Lading. — Where  it  takes  the  form  of  a  bill  of  lading  it  is 
evidenced  by  a  receipt  for  the  property  shipped,  and  a  promise  or  undertaking; 
to  transport  and  deliver  the  same  as  therein  stipulated.**'  The  bill  of  lading 
usually  sets  forth  the  time  of  the  contract,  and  shows  the  duty  assumed  by  the 
vessel.*'^ 

Marginal  Notes. — A  marginal  note  placed  on  a  bill  of  lading  by  the  shipper 
is  no  part  of  the  bill.*® 

Ship  Bill — Memorandum  by  Carrier. — A  memorandum  found  at  the  foot 
of  the  ship  bill  which  is  not  upon  those  delivered  to  the  shipper,  is  no  part  of  the 
contract.*^ 

Acceptance — Meeting  of  Minds. — The  minds  of  the  parties  must  meet  as 
to  its  terms  before  a  charter  party  or  an  affreightment  contract  can  become  a 
binding  agreement.  If  there  is  any  part  of  it  in  regard  to  which  the  minds  of  the 
parties  have  not  met,  the  entire  instrument  is  a  nullity,  as  to  all  its  clauses. ^'^     If 


(U.  S.),  19  How.  23,  15  L.  Ed.  534.  So 
held  where  the  master  in  command  of  a 
barque  contracted  with  the  owners  to 
take  her  on  what  is  termed  "a  lay,"  there 
not  appearing  to  be  any  written  contract 
of   affreightment   between   them. 

46.  The   Nettie   Quill,   134   Fed.   667. 

47.  Vandewater  v.  Mills  (U.  S.),  19 
How.  83,  15  L.  Ed.  554. 

48.  Marginal  note  placed  on  bill  by 
shipper. — A  marginal  note  put  by  the 
quartermaster's  department  on  bills  of 
lading  of  vessels  chartered  by  them,  "that 
if  on  the  arrival  of  the  vessel  at  the  port 
of  destination  the  consignee  should  order 
her  to  another  place  to  discharge,  such 
order  in  all  cases  to  be  in  writing  on  the 
bill  of  lading,"  does  not  make  a  part  of 
the  contract  entered  into  by  the  vessel; 
and  if  her  port  of  destination  be  plainly 
expressed  in  the  body  of  the  bill,  the  con- 
signee can  not,  in  virtue  of  the  marginal 
memorandum,  order  her  to  go  forward  to 
another  port.  United  States  v.  Kimbal 
(U.  S.),  13  Wall.  636,  20  L.  Ed.  503,  7 
Ct.  CI.  234. 

49.  The  Thames  (U.  S.),  14  Wall.  98, 
30    L.    Ed.    804. 

50.  Compania,  etc.,  Navegacion  v.  Span- 
ish-American Light,  etc.,  Co.,  146  U.  S. 
483,  36  L.  Ed.  1054,  13  S.  Ct.  143,  citing 
Eliason  v.  Henshaw  (U.  S.),  4  Wheat. 
225,  4  L.  Ed.  556;  Insurance  Co.  v.  Young 
(U.  S.),  23  Wall.  85,  23  L.  Ed.  152;  Til- 
ley  V.  Cook,  103  U.  S.  155,  36  L.  Ed.  374; 
and  Minneapolis,  etc..  R.  Co.  v.  Columbus 
Rolling-Mill,  119  U.  S.  149,  30  L.  Ed.  376, 
7    S.    Ct.    168. 

A  contract  is  void  for  want  of  mutual- 
ity. Dorsey  v.  Packwood  (U.  S.),  13 
How.  126,  13  E.  Ed.  921;  American  Cot- 
ton Oil  Co.  V.  Kirk,  15  C.  C.  A.  540,  68 
Fed.  791;  Richardson  v.  Hardwick,  106 
U.  S.  253,  1  S.  Ct.  313,  27  E.  Ed.  145; 
Dennis  v.  Slyfield,  54  C.  C.  A.  520,  117 
Fed.  474. 

Where  the  charterer  never  promised  to 
make  or  pay  for  alterations  required  to 
fit  up  the  tanks  of  a  vessel  to  carry  pe- 
troleum in  bulk.  The  owner  of  the  ves- 
sel  is    not    entitled    to    recover   from   the 


charterer  any  part  of  the  expense  of  such 
alterations.  Compania,  etc.,  Navegacion 
V.  Spanish-American  Light,  etc.,  Co.,  146 
U.  S.  483,  36  L.  Ed.  1054,  13  S.  Ct.  143. 

Receipt  for  post  of  consignment  by  per- 
son in  charge  of  deck. — The  Delaware  (U, 
S.),    14  Wall.   579,   20  L.    Ed.   779. 

A  writing,  delivered  by  defendant 
steamship  company  to  plaintifif,  reciting: 
"New  York,  3/38/1907.  Per  steamer  Kai- 
ser Wilhelm  der  Grosse.  Engaged  from 
W.  N.  White  &  Co.  Delivery  March  4th. 
Goods:  6  cars  Fr.  Apple?.  Destination,. 
Hamburg.  North  German  Lloyd  S.  S. 
Company.  *  *  *  Receiving  Clerk, 
North  German  Lloyd  Piers,  Hoboken: 
Receive  for  shipment  per  German  steam- 
ship Kaiser  Wilhelm  der  Grosse,  on 
March  4th,  the  following  goods  for  ac- 
count of  W.  N.  White  &  Co.:  1  car  Fr. 
Apples.  *  *  *  Notice.  Ship's  receipt 
must  be  surrendered  and  bills  of  lading: 
procured  at  the  company's  office" — did 
not  amount  to  a  contract  creating  the  re- 
lation of  carrier  and  shipper,  but  was  no 
more  than  a  mere  offer  to  receive  the  ap- 
ples on  board  the  vessel,  and  lacked  the 
requisite  mutuality;  and  hence,  where 
plaintiffs  delayed  delivery  to  the  vessel, 
they  could  not  recover  damages  for  re- 
fusal of  defendant  to  receive  the  apples 
on  account  of  the  vessel  having  been 
loaded  to  its  full  capacity.  White  v. 
North  German  Lloyd  Steamship  Co.,  113 
N.  Y.  S.  805,  61  Misc.  Rep.   368. 

The  agent  of  the  owner  made  a  condi- 
tional sale  of  a  raft  of  timber,  retaining 
title  until  payment  of  the  price,  and  with 
his  consent  the  purchaser  towed  it  along- 
side a  vessel  and  obtained  from  the  mate 
in  charge  an  "alongside  receipt"  in  the 
agent's  name.  Being  refused  to  draw  a 
draft  on  a  proposed  consignee  with  bill 
of  lading  attached,  with  the  consent  of 
the  agent  he  returned  the  receipt  to  the 
mate,  who  accepted  it  and  removed  the 
timber  to  a  wharf  at  some  distance,  where 
its  return  was  accepted  by  the  agent  of 
the  owner.  Later,  without  the  knowledge 
of  either,  the  vessel  loaded  the  timber  on- 
board.      No     contract     of     affreightment 
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a  shipowner  seeks  to  enforce  part  of  a  charter  party,  he  must  rely  on  the  instru- 
ment as  a  whole;  he  can  not  affirm  it  for  one  purpose  and  repudiate  it  for  an- 
other.51 

Unilateral  Contract. — It  is  only  when  the  contract  has  been  executed,  and 
the  defendant  thereby  benefited,  that  he  can  be  held  bound  by  such  a  unilateral 
contract.s^ 

Shipping  Permits. — Permits,  which  are  mere  instrumentalities  of  conveni- 
ence, employed  by  a  steamship  company  to  facilitate  the  classification,  distribu- 
tion, and  loading  of  the  cargo,  obligate  the  carrier  in  no  way.  They  can  be  re- 
voked at  any  time  before  the  offer  of  goods  for  shipment.  Until  that  time  there 
can  be  no  certainty  on  the  part  of  the  steamship  company  as  to  whether  the  goods 
will  arrive  or  not,  and  it  has  no  assurance  that,  if  it  should  reserve  space  for 
them  to  the  exclusion  of  other  freight  and  thus  be  obliged  to  leave  port  without 
a  full  cargo,  it  would  be  reimbursed  for  its  loss.^^  At  most  the  permit  constitutes 
an  offer  by  the  steamship  company  to  receive  the  goods  on  board  its  steamer,  but 
does  not  bind  the  shipper  to  deliver  them.  It  therefore  lacks  the  element  of  mu- 
tuality and  can  not  bind  the  carrier.'* 

§§  4250-4260.  Interpretation,  Operation  and  Effect— §§  4250-4256. 
Rules  of  Construction — §  4250.  General   Rules — Charter    Parties. — The 

general  rule  adopted,  in  the  construction  of  charter  parties  and  contracts  of  af- 
freightment, is  that  the  construction  should  be  liberal,  agreeable  to  the  intention 
of  the  parties,  and  conformable  to  the  usage  of  trade  in  general,  and  of  the 
particular  trade  to  which  the  contract  relates. '^     In  construing  shipping  contracts 


therefor  was  made  by  any  one  with  the 
ship.  Held,  that  under  such  facts  the 
taking  of  the  timber  was  wrongful,  and 
that  the  vessel  was  liable  for  its  conver- 
sion. The  Norman  Prince,  185  Fed.  169. 
Delivery  of  vessel  to  charterer. — Where 
the  owner  refuses  to  agree  to  certain 
clauses  in  the  charter  party,  a  delivery 
of  the  vessel  to  the  charterer  and  her 
acceptance  of  the  latter  is  a  waiver  of 
the  former's  objection  to  the  charter 
party.  The  legal  effect  of  the  transac- 
tion is  the  adoption  by  the  owner  of  the 
existing  charter  party,  and  not  in  accept- 
ance or  hiring  of  the  vessel,  by  the  char- 
terer, with  the  omission  of  the  clauses 
without  which  he  had  always  and  con- 
sistently refused  to  accept.  Compania, 
etc.,  Navegacion  v.  Spanish-American 
Light,  etc.,  Co.,  146  U.  S.  483,  36  L.  Ed. 
1054,  13  S.   Ct.  142. 

51.  Compania,  etc.,  Navegacion  v. 
Spanish-American  Light,  etc.,  Co.,  146 
U.  S.  483,  36  L.  Ed.  1054,  13  S.  Ct.  143. 

Provisions  deliberately  omitted. — The 
court  is  bound  to  give  effect  to  the  stip- 
ulation of  a  charter  party,  but  not  to  pro- 
visions which  the  parties  deliberately 
omitted  to  insert  after  attention  had  been 
directed  to  them,  e.  g.,  provisions  as  to 
time  and  as  to  cancellation.  Culliford  v. 
Gomila,  128  U.  S.  135,  32  L.  Ed.  381,  9 
S.  Ct.  50. 

52.  Unilateral  contracts. — Dennis  v. 
Slyfield,  54  C.  C.  A.  520,  117  Fed.  474. 

53.  Permits. — Zambetti  v.  Garton,  113 
N.  Y.   S.  804.' 

The  fact  that  defendant  received  one 
car  load  of  the  apples  did  not  render  it 


liable  for  its  refusal  to  receive  the  bal- 
ance of  the  shipment.  White  v.  North 
German  Lloyd  Steamship  Co.,  113  N.  Y. 
S.    805,    61    Misc.   Rep.   268. 

54.  Permit  a  mere  offer. — Zambetti  v. 
Garton,    113    N.    Y.    S.    804. 

To  this  effect  are  Chicago,  etc.,  R.  Co. 
V.  Dane,  43  N.  Y.  240,  and  a  long  line 
of  decisions  in  which  that  case  is  cited 
with  approval.  Zambetti  v.  Garton,  113 
N.   Y.    S.    804. 

The  appellate  division  of  the  second 
department,  in  Pomeroy  v.  Newell,  117 
App.  Div.  800,  102  N.  Y.  S.  1098,  holds 
that  such  an  offer,  being  without  con- 
sideration, may  be  withdrawn  at  any  time. 
In  that  case  it  was  held  that  an  option, 
unsupported  by  a  consideration,  to  sell 
real  estate,  would  be  withdrawn  by  a  sale 
of  the  property  to  another  purchaser  dur- 
ing the  period  of  the  option.  It  cites  as 
authority,  among  other  cases,  that  of 
Dickinson  v.  Dodds  (Eng.),  L.  R.  3  Ch. 
Div.  463,  a  leading  English  case.  Zam- 
betti V.  Garton,  113  N.  Y.  S.  804. 

55.  Raymond  v.  Tyson  (U.  S.),  17  How. 
53,  15  L.  Ed.  47.  See,  also,  Lowber  v. 
Bangs  (U.  S.),  2  Wall.  728,  17  L.  Ed.  768. 

The  charter  party,  like  many  mercan- 
tile instruments  in  common  use,  is  drawn 
up  in  brief  and  disjointed  sentences;  and 
must  be  construed  according  to  the  in- 
tent of  the  parties  as  manifested  by  the 
whole  instrument,  rather  than  by  the  lit- 
eral meaning  of  any  particular  clause, 
taken  by  itself.  Grossman  v.  Burrill,  179 
U.  S.  100,  45  L.  Ed.  106,  21  S.  Ct.  38. 

Such  "contracts  ought  to  be  construed 
according  to  their  plain  meaning,  to  men 
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the  whole  contract  should  be  taken  together  and  given  a  reasonable  construction, 
carrying  out  as  nearly  as  possible  the  intention  of  the  parties. ^6  Every  clause, 
as  every  vs^ord  of  a  contract,  must  be  given  effect,  if  possible,  and,  where  the 
meaning  is  not  clear,  it  is  necessary  that  regard  shall  be  had  to  the  nature  of  the 
instrument  itself,  the  condition  of  the  parties  executing  it,  and  the  object  and 
purposes  they  had  in  view.  Furthermore,  the  words  of  the  contract  will  be  given 
a  reasonable  construction  where  that  is  possible,  rather  than  an  unreasonable 
one.^'' 

§  4251.  What  Law  Governs. — Contracts  of  Carriers  in  General. — The 

general  rule,  that  the  nature,  the  obligation  and  the  interpretation  of  a  contract 
3 re  to  be  governed  by  the  law  of  the  place  where  it  is  made,  unless  the  parties, 
at  the  time  of  making  it,  have  some  other  law  in  "view,  requires  a  contract  of 
affreightment,  made  in  one  country  between  citizens  or  residents  thereof,  and 
the  performance  of  which  begins  there,  to  be  governed  by  the  law  of  that  country, 
unless  the  parties,  when  entering  into  the  contract,  clearly  manifest  a  mutual  in- 
tention that  it  shall  be  governed  by  the  law  of  some  other  country.^^  A  contract 
made  in  one  of  the  United  States  for  the  carriage  of  goods  from  there  to  a 


of  sense  and  understanding,  and  not  ac- 
cording to  forced  and  refined  construc- 
tions, which  are  intelligible  only  to  law- 
yers, and  scarcely  to  them."  Lowber  v. 
Bangs  (U.  S.),  2  Wall.  738,  17  L.  Ed.  768. 

Where  a  charter  party  stipulated  that 
a  vessel  should  receive  "a  full  cargo,"  the 
opinions  of  experts  are  the  best  criteria 
of  how  deeply  she  can  be  loaded  with 
safety  to  the  lives  of  the  passengers.  Og- 
den  v.  Parsons  (U.  S.),  23  How.  167,  16 
L.   Ed.  410. 

Liberal  construction. — It  is  said  that 
charter  parties  (and  contract  even  less 
formal  than  a  charter  party)  should  have 
a  liberal  construction,  such  as  mercantile 
instruments  usually  receive,  in  further- 
ance of  the  real  intention  of  the  parties 
and  the  usage  of  trade.  Disney  v.  Fur- 
ness,   etc.,   Co.,  79  Fed.  810. 

The  contract  of  affreightment  is  gov- 
erned by  the  same  principles  as  the  other 
special  contracts.  There  are  none  to 
which  the  principles  are  more  stringently 
applied.  The  Harriman  (U.  S.),  9  Wall. 
161,  19  L.  Ed.  629. 

As  to  lading  included. — There  were 
three  points  along  a  river  course,  the 
highest  A,  the  next  B,  the  last  C.  Held, 
that  a  contract  to  transport  goods  from 
B  to  C  and  to  and  from  all  points  be- 
tween them,  when  the  transportation  was 
to  be  by  water,  was  not  a  contract  to 
transport  from  A  to  C,  although  such 
transportation  necessarily  involved  (as  a 
greater  includes  a  less)  a  transportation 
between  B  and  C.  And  the  carrier  was 
not  entitled  to  recover  damage  from  the 
shipper  for  freight  for  goods  transported 
from  A  to  C  by  vessels  belonging  to  a 
third  party.  Scott  v.  United  States  (U. 
S.),   12  Wall.  443,   20   L..   Ed.   438. 

56.  Whole  contract  taken  together. — 
Defendant  had  contracted  with  certain 
millmen  for  the  sawing  and  delivery,  by 
a  specified  time,  of  a  quantity  of  lumber, 
said  lumber  to  be  delivered  on  board  of 


scows  to  be  furnished  by  defendant.  He 
thereon  entered  into  a  written  contract 
with  plaintiffs  for  the  removal  of  said 
lumber;  the  substance  of  said  two  con- 
tracts being  recited  therein.  Plaintiffs 
were  to  furnish  men,  lighters,  and  every- 
thing necessary  for  the  work,  at  a  speci- 
fied price,  to  be  paid  by  defendant  for 
every  1,000  feet  so  removed,  and  to  con- 
vey said  lumber  upon  their  scows  from 
the  point  of  delivery  to  defendant's  docks 
as  fast  as  it  should  be  received,  "provided 
it  should  be  sawed  so  fast,  by  said  mill- 
owners."  Held  that,  taking  the  whole 
contract  together,  it  was  clearly  implied 
that  the  stipulations  were  subject  to  the 
implied  condition  that  millowners  should 
first  saw  and  deliver  the  lumber  under 
their  contracts.  Hunter  v.  New  York, 
etc.,   Salt   Co.,   14   Mich.   98. 

57.  Balfour,  etc.,  Co.  v.  Portland,  etc., 
Steamship   Co.,  167   Fed.   1010. 

58.  Contracts  of  carriers  in  general. — 
Liverpool,  etc..  Steam  Co.  v.  Phenix  Ins. 
Co.,  129  U.  S.  397,  33  L.  Ed.  788,  9  S. 
Ct.  469;  London  Assur.  v.  Companhia  De 
Moagens  Do  Barreiro,  167  U.  S.  149,  42 
L.  Ed.  113,  17  S.  Ct.  785;  Watts  v.  Cam- 
ors,  115  U.  S.  353,  29  L.  Ed.  406,  6  S.  Ct. 
91;  Manchester  Liners  v.  Virginia-Carolina 
Chemical  Co.,  194  Fed.  463;  Adler  v.  Gal- 
braith,   etc.,   Co.,   156   Fed.   259. 

Illustrations. — A  contract  of  affreight- 
iiient  made  in  the  United  States  between 
citizens  or  residents  thereof,  the  perform- 
ance of  which  begins  here,  will  be  gov- 
erned by  the  laws  of  the  United  States 
unless  the  parties  when  contracting 
clearly  manifest  an  intention  that  the  con- 
tract be  governed  by  the  laws  of  some 
other  country.  Liverpool,  etc..  Steam  Co. 
V.  Phenix  Ins.  Co.,  129  U.  S.  397,  33  L 
Ed.   788,   9   S.    Ct.   469. 

A  contract  of  charter  party  and  af- 
freightment made  in  Louisiana  is  not  gov- 
erned necessarily  by  the  Louisiana  law 
as  to  the  question  of  construction  of  the 
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point  in  another  state  is  governed  by  the  laws  of  the  former  unless  a  different 
intention  clearly  appears. ^^i 

Stipulation  as  to  Law  Controlling. — A  stipulation  in  a  bill  of  lading  that 
all  questions  arising  thereunder  against  the  ship  or  her  owners  should  be  deter- 
mined by  the  laws  of  the  country  to  which  the  ship  belongs  is  valid  and  such 
laws  govern  a  libel  in  admiralty  for  the  loss  of  property  under  such  bill  of  lading 
by  the  shipper,  who  is  a  resident  of  another  country.**' 

Stipulations  Limiting  Liability. — See  post,  "Limitation  of  Liability,"  Chap- 
ter 40. 

What  Constitutes  Delivery. — What  would  be  an  effectual  delivery,  so  as  to 
terminate  the  liability  of  the  carrier,  in  the  absense  of  express  stipulation  on  that 
subject,  is  ordinarily  governed  by  the  law  or  usage  of  the  port  of  discharge.®^ 

Interpretation  of  Contract. — A  contract  of  charter  party  and  affreightment 
is  not  netessarily  construed  by  the  law  of  the  place  where  made.*'^  Where  dif- 
ferent portions  of  a  contract  of  affreightment  aind  shipment  are  performable  in 
different  countries,  some  portions  at  the  home  port,  some  at  the  foreign  port,  and 
some  at  the  return  port,  the  law  of  the  place  where  each  portion  is  performablCv 
governs  its  interpretation. ^^ 

Contracts  of  Agents. — Every  authority  given  to  an  agent  or  attorney  to- 
transact  business  for  his  principal  must,  in  the  absence  of  any  counter  proof,, 
be  construed  to  be,  to  transact  it  according  to  the  laws  of  the  place  where  it  is 
to  be  done.®* 

Extent  of  Authority  of  Master  of  Vessel. — What  extent  the  owners  of  a 
schooner  are  liable  to  the  shippers  for  a  nonfulfillment  of  a  contract  of  shipment 
of  the  master — whether  they  incur  an  absolute  or  a  limited  liability,  must  de- 
pend upon  the  nature  and  extent  of  the  authority  which  the  owners  gave  him,  and 
this  is  to  be  measured  by  the  law  where  the  ship  and  her  owners  belong.®^ 

§  4252.  Qualifications  Imposed  by  Law. — Where  the  contract  was  the 
foundation  of  the  claim,  and  though  not  fulfilled  according  to  its  letter,  either  as 

contract  or  as  a  question  of  judicial  rem-  try,  and  the  fact  of  the  stranding  on  the 

edy.     Watts  v.  Camors,  115  U.  S.  353,  29  English  coast  does  not  change  the  result. 

L.  Ed.  406,  6  S.  Ct.  91.  Liverpool,  etc.,  Steam   Co.  v.  Phenix  Ins. 

Presumption.— American    and    English-  Co.,  129  U.  S.  397,  32  L.  Ed.  788,  9  S.  Ct. 

men,  entering  into  a  charter  party  of  an  469. 

English   ship   for  an  ocean  voyage,   must  59.   Contract  for  interstate  shipment. — 

be  presumed  to  look  to  the  general  mari-  The  Henry  B.  Hyde,  82  Fed.  681,  affirm- 

time  law  of  the  two  countries,  and  not  to  ing  90  Fed.  114,  32  C.  C.  A.  534. 

the   local  law   of   the   state   in   which   the  60.  Stipulation  as  to  law  controlling. — 

contract  is  signed.     Watts  v.  Camors,  115  Decree     24     Fed.     922,     affirmed     in    The 

U.  S.  353,  29  L.  Ed.  406,  6  S.  Ct.  91;  Liver-  Oranmore,   92   Fed.    396. 

pool,   etc..  Steam  Co.  v.  Phenix  Ins.  Co.,  61.  What  constitutes  a  delivery. — Liver- 

129  U.  S.  397,  32  L.  Ed.  788,  9  S.  Ct.  469.  pool,  etc.,   Steam   Co.  v.   Phenix  Ins.   Co., 

Delivery  in  foreign  country— Payment  129  U.  S.  397,  32  L.  Ed.  788,  9  S.  Ct.  469. 
of  freight  in  foreign  currency.— That  the  32.  Interpretation  of  contracts  of  car- 
goods  m  a  contract  of  affreightmentmade  riers.— Watts  v.  Camors,  115  U.  S.  353,  29 
in  the  United  States  were  to  be  delivered  l_  gd,  406,  6  S.  Ct.  91. 
in  Liverpool,  and  the  freight  and  prim-  a  contract  of  charter  party  and  af- 
age  were  payable  there  m  sterlmg  cur-  {reightment  made  in  Louisiana  is  not  nec- 
rency,  does  not  make  the  contract  an  En-  essarily  construed  by  the  law  of  Louisi- 
ghsh  contract,  but  it  is  governed  by  the  ana.  Watts  v.  Camors,  115  U.  S.  353,  39 
American  law — the  place  of  making.    Liv-  Xv    Ed    406    6  S    Ct    91 

129°U'  l*'39?'irL^Ed'''788^'9's  ^Ct'  46°9'  «3-  Contacts  performable  partly  in  one 

PlYce  of  stranding  immaterial      A   con        <=°""*''y  ^"'^  P^-^^^y  '"  another.-Liverpool, 
Place  ot  strandmg  imniatenal- A  con-  ^^^^^   ^^    ^    Phenix   Ins.    Co.,    139 

iTact  of  aflfreightment  made  in  the  United  y.  S.  397,  32  L.  Ed.  788,  9  S.  Ct.  469. 

States   to   carry   freight   to   Liverpool  be-  ,>              ,                ,      ^    ^ 

tween  an  American  and  an  English  steam-  .    ^-   P?7«f   °*   ^S*"*   *°   contract.— Ow- 

boat  companies,  is  an  American  contract  ™ss  v.  Hull  (U.  S.),  9  Pet.  607,  9  L.  Ed. 

and  not  an  English  contract,  and  the  ob-  2*6- 

ligation  to  carry  goods  is  to  be  governed  65.  Master's  authority. — Liverpool,  etc.,. 

by  the  American  law  and  not  the  munici-  Steam  Co.  v.  Phenix  Ins.   Co.,  129  U.  S.- 

pal   or   maritime   law   of  any  other   coun-  397,  32  L.   Ed.  788,  9  S.   Ct.  469. 
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to  the  time  or  place  of  delivery,  yet,  with  the  qualifications  which  the  law  under 
such  circumstances  imposes,  it  determined  the  respective  liabilities  of  the  parties, 
and  the  plaintiffs  could  not  recover  more  than  the  contract  price,  and  the  recoup- 
ment of  the  defendants  was  governed  by  its  requirements  on  the  part  of  the 
plaintiffs. ''s 

§  4253.  Knowledge  of  Course  of  Trade. — The  master  of  a  vessel  must  be 
held  to  have  made  his  contract  with  a  full  knowledge  of  the  course  of  trade,  and 
be  governed  by  it.''''  In  construing  a  contract  for  the  carriage  of  goods  by  steamer, 
the  usual  course  of  business  in  such  transportation  must  be  considered. ^^ 

§§  4254-4255.  Aids  to  Construction— §  4254.  Admissibility  of  Pa- 
rol Evidence. — The  general  rule  as  to  the  admissibility  of  parol  evidence  to 
explain,  contradict  or  vary  the  terms  of  a  written  contract  apply  to  charter 
parties.*'"  The  contract  if  unconditional  and  unambiguous  can  not  be  de- 
stroyed by  parol  evidence.""  Hence  evidence  of  an  oral  agreement  made  at  the 
time  the  contract  was  made,  to  vary  and  contradict  it,  is  incompetent.''' ^  If  is 
true  though  that  the  contract  may  be  read  in  the  light  of  surrounding  circum- 
stances for  the  purpose  of  arriving  at  the.  meaning  and  intent  of  the  writing.  It 
is  as  an  aid  to  interpretation  that  the  surrounding  circumstances  may  be  looked 
to  but  never  for  the  purpose  of  adding  a  new  term,  or  contradicting  or  varying 
the  writing. ''2  And  parol  evidence  is  admissible  to  show  that  the  contract  never 
went  into  effect  and  hence  that  there  was  no  contract  at  all.''^    But  a  contract  by 


66.  Railroad  Co.  v.  Lindsay  (U.  S.),  4 
Wall.  650,   18   L.   Ed.   328. 

67.  The  Convoy's  Wheat  (U.  S.),  3 
Wall.   225,   18   L.   Ed.   194. 

68.  Usual  course  of  business  considered. 
— Blitz  V.  Union  Steamboat  Co.,  51  Mich. 
558,  17  N.  W.  55. 

69.  Parol  evidence. — The  John  H.  Pear- 
son, 121  U.  S.  469,  30  L.  Ed.  979,  7  S. 
Ct.  1008;  The  E.  A.  Packer,  140  U.  S.  360, 
35  L.   Ed.   453,   11  S.  Ct.  794. 

Meaning  of  "northern  passage"  may  be 
shown  by  parol.  The  E.  A.  Packer,  140 
U.    S.   360,   35    L.    Ed.    453,   11    S.    Ct.    794. 

70.  Morris  v.  Chesapeake,  etc.,  Steam- 
ship Co.,  125  Fed.  62;  Bast  v.  Bank,  101 
U.  S.  93,  25  L.  Ed.  794;  DeWitt  v.  Berry, 
134  U.  S.  306,  10  S.  Ct.  536,  33  E.  Ed.  896; 
Seitz  V.  Brewers',  etc.,  Mach.  Co.,  141  U. 
S.  510,  12  S.  Ct.  46,  35  L.  Ed.  837;  Van 
Winkle  v.  Crowell,  146  U.  S.  42,  13  S.  Ct. 
18,  36  L.  Ed.  880;  Corse  v.  Peck,  102  N. 
Y.  513,  7  N.  E.  810;  Thomas  v.  Scutt,  127 
N.  Y.   133,   27   N.   E.  961. 

71.  Oral  agreement  incompetent  to  vary 
contract. — Dennis  v.  Slyfield,  54  C.  C.  A. 
520,  117  Fed.  474;  Willard  v.  Tayloe  (U. 
S.),  8  Wall.  557,  19  L.  Ed.  501;  Forsythe 
V.  Kimball,  91  U.  S.  291.  23  L.  Ed.  352; 
Maryland  v.  Railroad  Co.  (U.  S.),  22 
Wall.  105,  22  L.  Ed.  713;  Thompson  v.  In- 
surance Co.,  104  U.  S.  252,  26  L.  Ed.  765; 
Union  Stock  Yards,  etc.,  Co.  v.  Western 
Land,  etc.,  Co.,  7  C.  C.  A.  660,  59  Fed.  49. 

A  contract  reciting  that  the  parties  of 
the  second  part  "were  desirous  to  ship 
by  vessel  certain  lots  of  hardwood  lum- 
ber," and  by  which  the  party  of  the  first 
part  agreed  to  carry  on  his  vessels  "any 
and  all  of  this  lumber  as  may  be  desired" 
by  the  parties  of  the  second  part,  can  not 


be  construed  as  a  proposition  by  the  first 
party  which  might  become  a  binding  con- 
tract on  its  subsequent  acceptance  by  the 
second  parties,  since  it  was  executed  by 
both  parties,  and  purported  to  be  a  com- 
pleted agreement,  the  terms  of  which 
would  be  varied  by  a  subsequent  agree- 
ment by  the  second  parties  to  ship  all 
their  lumber  by  the  vessels  of  the  party 
of  the  first  part.  Dennis  v.  Slyfield,  117 
Fed.   474,    54    C.    C.   A.    520. 

78.  Light  of  surrounding  circumstances. 
—Dennis  v.  Slyfield,  54  C.  C.  A.  520,  117 
Fed.  474;  Railroad  Co.  v.  Maryland  (U. 
S.),  20  Wall.  643,  22  L.  Ed.  446;  Willard 
V.  Tayloe  (U.  S.),  8  Wall.  557,  19  L.  Ed. 
501;  Greenfield,  Ev.  §  277;  Union  Stock 
Yards,  etc.,  Co.  v.  Western  Land,  etc., 
Co.,  7   C.   C.  A;  660,   59   Fed.   49. 

In  the  case  last  cited.  Judge  Jenkins, 
speaking  for  the  seventh  circuit  court  of 
appeals,  said:  "But  resort  to  surrounding 
circumstances  is  not  allowed  for  the  pur- 
pose of  adding  a  new  and  distinct  under- 
taking. Maryland  v.  Railroad  Co.  (U.  S.), 
22  Wall.  105,  22  L.  Ed.  713.  The  circum- 
stances surrounding  the  making  of  a  con- 
tract is  one  thing.  The  parol  negotiations 
leading  up  to  the  written  agreement  is 
another  and  different  thing.  Parol  evi- 
dence may  be  received  of  the  existence 
of  an  independent  oral  agreement,  not  in- 
consistent with  the  stipulations  of  the 
written  contract,  in  respect  to  a  matter 
to  which  the  writing  does  not  speak,  but 
not  to  contradict  the  contract."  Dennis 
V.  Slyfield,  54  C.   C.  A.   520,   117   Fed.  474. 

73.  To  show  that  contract  never  went 
into  effect. — Morris  v.  Chesapeake,  etc.. 
Steamship  Co.,  148  Fed.  11,  78  C.  C.  A. 
179. 
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which  a  steamship  company  agreed  to  furnish  to  a  shipper  space  for  a  shipment 
of  cattle  on  each  of  a  number  of  named  ships  saiHng  in  different  months  is  an 
entire  contract,  and  not  a  separate  one  for  each  vessel,  and  therefore  not  subject 
to  modification  by  parol  evidence  to  except  one  vessel  on  the  ground  that  as  to 
such  vessel  it  never  went  into  effect,  because  of  the  nonfulfillment  of  an  unex- 
pressed condition  precedent  J* 

Contract  Partly  Oral. — There  may  be  instances  in  which  a  contract  is  partly 
in  writing  and  partly  oral,  and  the  two  together  constitute  the  contract ;  so  there 
may  be  a  question  of  fact  as  to  whether  the  written  agreement  is  or  is  not  the  en- 
tire agreement. '^5 

§    4255.    Opinion  Evidence.— See  ante,  "General  Rules,"  §  4250. 

§  4256.  Construction  of  Particular  Words,  Phrases,  etc. — When  the 
word  "ton"  is  used  alone,  in  a  contract  of  affreightment,  a  dead  weight  ton  is 
meant  and  in  foreign  trade  long  tons  of  2,240  pounds.''"' 

§§  4257-4260.  Conditions  Precedent  and  Independent  Covenants, 
Representations  and  Warranties — §  4257.  In  General. — Whether  par- 
ticular stipulations  are  to  be  considered  conditions  precedent  or  not,  must,  in  all 
cases,  solely  depend  upon  that  intention,  as  it  is  gathered  from  the  instrument 
itself. ''' 

Stipulation  as  to  Vessel  to  Be  Used. — The  contract  of  affreightment 
obliges  the  carrier,  in  the  absence  of  a  legal  excuse,  to  carry  the  freight  to  the 
destined  port  in  the  very  vessel  stipulated  in  the  bill  of  lading.  It  is  a  right  re- 
sulting from  the  contract  that  the  transportation  shall  be  in  the  chosen  vessel.  It 
is  not  permissible  to  speculate  as  to  the  reasonableness  of  the  choice.  The  owner 
of  the  freight  can  not  be  questioned  as  to  his  reasons.'''* 

§  4258.  Stipulations  as  to  Time  and  Place  of  Shipment. — A  statement 
descriptive  of  the  subject  matter,  or  of  some  material  incident,  such  as  the  time 
or  place  of  shipment,  is  ordinarily  to  be  regarded  as  a  warranty,  or  condition  pre- 
cedent, upon  the  failure  or  nonperformance  of  which  the  party  aggrieved  may 
repudiate  the  whole  contract.''^^    A  contract  by  a  steamship  company  for  the  car- 

74.  Rule  not  applicable  to  part  of  entire  phrases,  etc. — 'Where  a  freight  contract 
contract. — Decree  125  Fed.  62,  affirmed  in  engaged  steamship  room  between  New 
Morris  v.  Chesapeake,  etc.,  Steamship  Co.,  York  and  Rio  de  Janeiro  for  "approxi- 
148  Fed.  11,  78  C.  C.  A.  179.  mately  1500/2000  tons,"  electrical  machin- 

75.  Contract  party  oral. — Dennis  v.  Sly-  ery  and  apparatus,  and  also  contained  the 
field,  54  C.  C.  A.  520,  117  Fed.  474.  schedule    fixing    dead    weight    and    space 

Illustrations  of  such  cases  are  afforded  rates   at   the   steamer's   option,   the   word 

by  the  cases  of  Mobile,  etc.,  R.  Co.  v.  Ju-  "ton"  should  be  construed  to  mean  a  dead 

rey,  111  U.  S.  584,  4  S.  Ct.  566,  28  L.  Ed.  weight  long  ton,   notwithstanding  an  op- 

527,   and   Bank  v.    Cooper,   137   U.   S.   473,  tion  authorizing  the  ship  to  charge  freight 

11   S.    Ct.   160,   34   L.   Ed.   759,   where   the  at  space  rates.     Herr  v.  Tweedie  Trading 

question  was  whether  a  bill  of  lading  con-  Co.,   181   Fed.  483. 

stituted    the    entire    contract.      Dennis    v.  Tt.   Lowber  v.   Bangs    (U.   S.),   2   'Wall. 

Slyfield,  54   C.   C.  A.   520,   117  Fed.  474.  728,     17     L.     Ed.     768;     Davison    v.     'Von 

A  shipment  of  a  number  of  horses  from  Lingen,  113  U.  S.  40,  28  L.   Ed.  885,  5  S. 

Nome  to  Seattle  held  to  have  been  made  Ct.  346. 

under    a    contract    made    by    the    parties  78.  Effect  of  stipulation  as  to  vessel  to 

partly   by    correspondence   and   partly  by  be   used. — Louisville,    etc.,    Packet    Co.   v. 

oral   conversations,   all  of  which   must  be  Rogers,  20  Ind.  App.  594,  49  N.  E.  970. 

taken  into  account  to  ascertain  its  terms,  79.  Filley  v.  Pope,  115  U.  S.  213,  29  L. 

and,  as  so  construed,  to  have  required  the  Ed.  372,  6  S.  Ct.  19;  Norrington  v.  'Wright, 

shipowner     to     construct     stalls    for     the  115  U.  S.  188,  29  L.  Ed.  366,  6  S.  Ct.   12, 

horses  between  decks,  and  slings  for  use  citing  Lowber  v.  Bangs   (U.   S.),  2  'Wall, 

in  rough   weather,   the   failure   to   provide  728,   17   L.    Ed.   768,   and   Davison  v.   'Von 

which   rendered    the   vessel   liable    for   in-  Lingen,  113  U.  S.  40,  28  L.  Ed.  885,  5  S. 

jury    to    the   horses     during   the     voyage.  Ct.   346. 

The  Olympia,  156  Fed.  252.  Stipulation  in  charter  party,  that  vessel 

76.  Construction    of    particular    words,  is  "now  sailed"  or  about  to  sail. — See  Dav- 
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riage  of  cattle  on  certain  specified  vessels,  "all-  sailing"  during  certain  months,  im- 
ports a  warranty  that  all  the  vessels  named  will  sail  during  such  months.®" 

Charterers  Knowing  Recital  to  Be  False. — A  recital  in  the  charter  that 
the  vessel  is  at  a  designated  place  is  not  a  warranty  or  contract,  where  the  char- 
terers knew  certainly  that  the  vessel  was  not  there;  of  course  they  were  not  de- 
ceived or  misled  by  the  recital,  which  was  probably  part  of  a  printed  form  that 
attracted  no  attention.®^ 

§  4259.  Stipulations  as  to  Tonnage  or  Measurement. — Statements  as 
to  registered  tonnage  or  measurement,  unless  clearly  intended  as  such  a  statement 
as  to  the  registered  tonnage  of  a  ship,  is  not  a  warranty  or  condition  precedent.®^ 

§  4260.  Warranty  of  Seaworthiness. — A  warranty  in  a  charter  party  that 
a  vessel  is  seaworthy  is  satisfied  if  the  vessel  was  accounted  seaworthy  when  de- 
livered into  possession  of  the  charters  under  the  charter.®^  The  owner  is  liable 
for  the  breach  of  his  contract,  but  the  stipulation  of  seaworthiness  is  not  so  far  a 
condition  precedent  that  the  hirer  is  not  liable  in  such  case  for  any  of  the  charter 
money.    If  he  uses  her,  he  must  pay  for  the  use  to  the  extent  to  which  it  goes.** 

§  4261.  Cancellation,  Modification  and  Release. — Canceling  Date  of 
Charter  Party. — Where  the  canceling  date  of  the  charter  party  was  not  filled 
in  but  its  insertion  waived  by  the  charterers,  as  the  ship  was  in  port  and  they  had 
confidence  in  the  ability  and  willingness  of  the  master  to  get  the  ship  ready  in 
time,  the  charterer  by  waiving  the  insertion  of  such  date,  abandoned  all  claims  to 
insist  upon  the  right  to  cancel  the  charter  party  if  the  vessel  should  not  be  ready  ta 
load  by  a  day  specified  so  as  to  enable  them  to  comply  with  the  requirements  in 
this  contract  with  a  third  party  for  the  shipment  of  the  cargo.*'' 

By  Master  or  Agent. — A  charter  party  can  not  be  modified  or  canceled  even 
in  a  foreign  port,  by  the  master  of  the  vessel  or  any  agent  either  of  the  owner  or 
the  charterer,*^ 

Under  Clause  Limiting  Liability. — ^A  clause  exempting  a  carrier  from  lia- 
bility for  loss  or  damage  occasioned  "by  arrest  or  restraint  of  princes,  rulers,  or 
people"  in  a  contract  of  affreightment  by  a  neutral  to  carry  contraband  of  war,- 
made  when  conditions  of  war  exist  and  are  known  to  both  parties,  must  be  con- 
strued as  intended  to  apply  only  to  actual  arrest  or  seizure  and  confiscation  and 
affords  no  ground  for  repudiation  of  the  contract  by  the  carrier  because  of  the 
danger  of  seizure.*'^ 

ison  V.   Von   Lingen,   113  U.   S.   40,   28   L.  33  1,.  Ed.  381,  9  S.  Ct.  50.     So  held  where 

Ed.   885,   5   S.    Ct.   346;   Lowber  v.   Bangs  the   owner   of  the  vessel  guaranteed  that 

(U.  S.),   2  Wall.  728,   17   L.   Ed.  768.  the  vessel  would   carry  a  specified   quan- 

Will    proceed    "with    all    possible    dis-  tity  but  did  not  have  her  ready  to  load 

patch." — See    Lowber    v.    Bangs    (U.    S.),  by  a   day  which  would   enable   the   char- 

2  Wall.   728,   17   L.   Ed.   768.  terers  to  comply  with  their  contract  with 

80.  Time  of  sailing. — Morris  v.   Chesa-  a  third  party. 

peake,    etc..    Steamship    Co.,    125   Fed.   62,  86.    Gracie  v.  Palmer  (U.  S.),  8  Wheat. 

decree   affirmed  in   148   Fed.   11,   78   C.    C.  605,   634,   5   L.   Ed.   696. 

A.  179.  In  Gracie  v.  Palmer   (U.  S.),  8  Wheat. 

81.  Lovell  V.  Davis,  101  U.  S.  541,  25  605,  5  L.  Ed.  696,  the  question  came  be- 
L.   Ed.   944.  fore   the   federal   supreme   court,   whether 

82.  Watts  V.  Camors,  115  U.  S.  353,  29  the  charterer  and  the  master  could,  by  a, 
L,.  Ed.  406,  6  S.  Ct.  91;  Pine  River  Log-  contract  made  with  a  shipper  who  acted 
ging  Co.  V.  United  States,  186  U.  S.  279,  in  good  faith,  destroy  the  lien  of  the 
289,  46  L.  Ed.  1164,  22  S.  Ct.  920.  See,  owner  on  the  goods  shipped,  for  the 
also,  Brawley  v.  United  States,  96  U.  S.  freight  due  under  the  charter  party.  It 
168,  24  L.  Ed.  623,  13  Ct.  CI.  531;  Nor-  was  held  they  could  not;  and  the  deci- 
rington  v.  Wright,  115  U.  S.  188,  39  L.  sion  is  placed  upon  the  ground  of  want 
Ed.  366,  6  S.  Ct.  13.  of    authority    to    do    the    act.      Schooner 

83.  The  Francis  Wright,  105  U.  S.  381,  Freeman  v.  Buckingham  (U.  S.),  18  How. 
26   L.   Ed.   1100.  182,  15  L.   Ed.  341. 

84.  Work  V.  Leathers,  97  U.  S.  379,  34  87.  Under  cause  limiting  liability.— 
L.   Ed.   1013.  Balfour,  etc.,  Co.  v.  Portland,  etc..  Steam- 

85.  CuUiford  v.   Gomila,   128  U.   S.   135,  ship   Co.,   167  Fed.  1010. 


§  4261  CARRIERS.  3874 

Existence  of  War — Contraband. — Where  the  charter  party  has  been  entered 
into  prior  to  the  prevalence  of  war  conditions  affecting  the  port  of  delivery,  there 
can  be  but  little  question  that  the  carrier  can  legitimately  decline  to  carry  out  the 
■contract. ^'^  However,  a  citizen  of  a  neutral  may  lawfully  contract  to  carry  con- 
traband of  war,  and  his  undertaking  will  be  enforced  by  the  courts  of  the  neutral 
state.  While,  by  international  law,  trade  by  neutrals  in  contraband  of  war  with 
belligerents  is  inhibited,  and  subjects  the  unlawful  commerce  to  seizure  and  con- 
demnation by  a  belligerent,  and  while  neutral  states  recognize  the  right  of  im- 
posing this  restriction  upon  the  action  of  its  subjects,  yet  it  has  been  judicially  de- 
termined that  this  law  is  not  inconsistent  with  the  right  of  neutrals  to  trade  in 
contraband  with  citizens  of  belligerent  states,  and  to  make  contracts  to  that  end, 
and  to  have  the  same  enforced. ^^  The  conditions  must,  from  the  very  nature  of 
things,  be  different  where  the  owner,  notwithstanding  his  discretion  to  refuse  to 
carry  contraband  where,  in  the  interest  of  the  ship  and  of  the  cargo,  it  would  be 
dangerous  to  do  so  under  conditions  of  war  subsequently  arising,  deliberately  en- 
ters into  a  contract  to  carry  that  class  of  cargo  when  the  war  conditions  are  ac- 
tually present.^" 

Right  of  Shipper  to  Cancel — Branch  of  Implied  Representations. — In 
a  contract  to  transport  cattle,  it  is  implied  that  there  shall  be  sufficient  ventilation ; 
and  if  there  is  not,  so  that  insurance  can  not  be  procured  upon  the  cattle,  the  ship- 
per may  refuse  to  ship,  and  recover  for  breach  of  the  contract. ^'^  But  the  fact 
that  a  single  underwriter  refused  to  insure  cattle  for  the  voyage  because  of  al- 
leged insufficiency  of  ventilation  does  not,  of  itself,  prove  a  breach  of  contract  on 
the  vessel's  part,  warranting  refusal  to  ship  the  cattle. ^^ 

Readiness  for  Shipment. — Where  the  contract  stipulates  that  the  ship  be, 
in  her  equipment  and  condition,  reasonably  ready  for  a  grain  cargo,  if  the  ship- 
per so  require,  the  readiness  required  is  a  reasonable  readiness,  and  not  a  special 
readiness  to  gratify  particular  requirements  established  by  the  shipper.^^  And 
the  lack  of  specific  preparations,  which  are  not  usually  required  or  desirable,  and, 
if  used  at  all,  are  better  put  in  while  the  cargo  is  being  loaded,  is  not,  in  the  ab- 
sence of  a  specified  notice  that  they  are  required,  a  defect  in  readiness,  authoriz- 
ing the  canceling  of  the  contract.^*  Obviously,  a  practice  peculiar  to  the  port, 
requiring  battening  when  not  needed,  and  merely  out  of  abundant  caution,  could 
not,  without  previous  notice,  give  ground  for  canceling  the  contract.^^  j\  pj-o- 
vision  giving  the  shippers  the  right  to  cancel  the  contract  for  shipment  of  a  cargo 
of  grain  if  the  ship  be  not  ready  on  a  given  date  requires  a  practical  and  sub- 
stantial readiness  to  receive  the  cargo  such  as  would  insure  the  underwriters'  in- 

88.  Balfour,  etc.,  Co.  v.  Portland,  etc.,  92.  Refusal  of  insurance  by  single  un- 
Steamship    Co.,    167    Fed.    1010.                          derwriter.— The  Alvah,  77  Fed.  315,  33  C. 

The   case   of  The   Styria,   101   Fed.   738,       C.  A.  181. 
41  C.  C.  A.  639,  and  again  decided  on  ap-  93.    Disney  v.  Furness,  etc.,  Co.,  79  Fed. 

peal  in  The   Styria  v.   Morgan,   186  U.   S.       810 

'■  Jl  ^-    ^*-  P^'/",  ^-   ^^■I'^flC^   °""  94.   Disney  v.  Furness,  etc.,  Co.,  79  Fed. 

which  upon  the  facts,  save  that  the  con-       „-|q  >         >        > 

"tract  was  entered  into  before  war  condi-  '   .             ,    1        .  • 

tions  arose,  bears  a  strong  analogy  to  the  Failure  of  the  ship  to  have  up  the  top 
present.  The  case  of  Nobel's  Explosives  t>oard  of  the  shifting  boards,  where  the 
Co.  V.  Jenkins  (Eng.),  L.  R.  1896,  3  Q.  board  and  the  slots  for  receiving  it  are 
B.  336,  cited  by  the  supreme  court,  is  also  fitted  and  prepared,  is  not  a  want  of  read- 
quite  analogous  iness    to    receive    grain    cargo,    such    as 

89.  Balfour,  etc.,  Co.  v.  Portland,  etc.,  would  authorize  the  cancellation  of  the 
Steamship  Co.,  167  Fed.  1010.  So  it  has  contract  of  affreightment  Nor  is  can- 
been  held  by  the  supreme  court,  in  The  cellation  authorized  by  failure  to  have  up 
Santissima  Trinidad  (U.  S.),  7  Wheat.  'he  shifting  boards  m  the  hatch  comb- 
■283    5   L    Ed    454  ings,   as   these,    if   used   at   all,   are   better 

90.  Balfour,  etc.,  Co.  v.  Portland,  etc.,  P"*  '«  when  the  cargo  is  partly  loaded. 
■Steamship    Co.,   167    Fed.    1010.  Disney  v.  Furness,  etc.,  Co.,  79  Fed.  810. 

91.  Branch  of  implied  representations.  95.  Disney  v.  Furness,  etc.,  Co.,  79 
—The   Alvah,   77    Fed.    315,   23    C.    C.   A        Fed.    810. 

181. 
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specter's  approval,  and  obtain  his  pass,  and  would  gratify  the  usual  and  reason- 
able requirements  for  avoiding  injury  to  the  commercial  value  of  the  grain. ^^ 

The  failure  of  the  shipowner  to  perform  his  obligation,  under  the  charter 
party  to  keep  the  vessel  in  proper  condition  and  fit  for  use,  discharges  the  chart- 
erer or  gives  him  the  option  to  rescind  his  contract. ^'^ 

Waiver  of  Right  to  Rescind. — A  shipper  who  contracted  with  a  steamship 
company  for  the  transportation  from  New  York  to  London  of  100  tons  of  hay  on 
each  of  the  company's  weekly  steamers  for  a  year,  and  who  was  entitled  to  re- 
scind the  contract  because  of  the  frequent  failure  of  the  company  to  take  the  re- 
quired quantity  which  was  tendered,  waived  such  right  by  electing  to  treat  the 
contract  as  still  in  force,  and  making  subsequent  shipments  thereunder,  and  could 
not  thereafter  rescind  because  of  such  past  defaults.®'* 

§§  4262-4263.  Performance,  Discharge  or  Breach— §  4262.  In 
General. — If  what  is  agreed  to  be  done  is  possible  and  lawful,  it  must  be  done. 
Difficult}'  or  improbability  of  accomplishing  the  undertaking  will  not  release  the 
parties  from  the  obligations  of  the  contract.  It  must  be  shown  that  the  thing  can 
not  by  any  means  be  affected. ®®''  But  where  the  circumstances  are  such  that  the 
contract  can  not  be  carried  out,  and  through  no  fault  or  negligence  of  the  parties, 
they  are  absolved  from  Hability  for  the  failure  to  perform. ^  Where  the  owner  of 
a  vessel  plying  between  two  ports  agreed  to  carry  freight  for  plaintiff  during  the 
season  ensuing,  and  within  the  time  the  owner  offered  on  two  or  three  occasions 
to  take  freight,  but  plaintiff  did  not  furnish  it,  the  owner's  refusal  on  one  trip  to 
go  a  few  miles  up  the  river  to  take  on  freight  was  not  a  breach  of  the  contract, 
the  vessel  being  then  deeply  laden,  and  it  not  being  safe  and  proper  to  make  the 
attempt.^ 

Failure  to  Receive  All  Freight  for  Shipment. — Where  the  carrier  refuses 
to  receive  all  of  the  goods,  according  to  the  contract  of  affreightment,  he  is  liable 
for  a  breach  of  the  contract,  unless  the  performance  of  the  contract  has  been 
rendered  impossible  through  no  fault  of  his  own  or  unless  the  terms  of  the  con- 
tract have  been  changed. ^    A  shipper  of  corn  agreed  to  deliver  it  on  board  a  ves- 

96.  Readiness  contemplated. — Disney  v.  ant  or  his  consignees  at  a  particular  place. 
Furness,   etc.,    Co.,   79   Fed.   810.  The   contract   provided   for  deductions   to 

97.  Strong  v.  United  States,  154  U.  S.  be  made  from  the  compensation  for  mer- 
'632,  34  L.  Ed.  664,  14  S.   Ct.   1183.  chandise  lost  in  transportation  by  reason 

98.  Waiver  of  right  to  rescind. — Bloom-  of  the  sinking  of  the  boats  used  in  the 
ingdale  v.  Wilsons,  etc.,  Line,  105  Fed.  transportation.  Held  that,  if  the  condi- 
384,  citing  McNaughter  v.  Cassally,  Fed.  tion  of  the  navigation  was  such  that  the 
Cas.   No.   8911,   4   McLean   530.  merchandise     could     not    be     transported, 

99.  The  Harriman  (U.  S.),  9  Wall.  161,  plaintiff  was  absolved  from  the  obligation 
19  L.  Ed.  629.  to  transport,  and  defendant  was  absolved 

Where   libelant   contracted  to   transport  from  the  obligation  to  deliver  the   goods 

a  pile  of  lumber,  which  his  agent  had  in-  for  transportation.     White  v.  Toncray,  46 

spected,   from   Cheboygan  to   Chicago,  by  Va.    (5   Graft.)    179. 

a   steamer   and    certain   barges,   under   an  2.    Refusal  to  go  after  freight — Dangers 

entire    contract,   and   carried   only   a   pro-  of    the     river. — Thurston     v.     Foster,     11 

portion    of   the    amount,    and    the   amount  Me.    74. 

carried  was  less  than  the  carrying  capac-  3.  Failure  to  receive  sdl  freight  for 
ity  of  the  steamer  and  any  one  of  the  shipment. — Libelant  and  respondent  en- 
barges  owned  by  libelant,  it  was  no  de-  tered  into  a  verbal  contract  that  one  of 
fense  to  libelant's  breach  of  contract  that  respondent's  steamers  should  load  and 
one  of  the  barges  was  disabled  by  the  transport  a  quantity  of  marble  from  Spe- 
loss  of  a  mast,  and  that  the  lumber  con-  zia,  Italy,  to  New  York.  The  marble  was 
sisted  partly  of  strips  and  partly  of  delivered,  as  agreed,  alongside  the 
boards,  instead  of  being  all  boards.  Ed-  steamer,  which  made  the  voyage  with 
ward  Hines  Lumber  Co.  v.  Chamberlain,  only  a  part  of  the  cargo,  insisting  sub- 
118   Fed.  716,   55   C.   C.  A.   336.  sequently     that     libelant's     agent     should 

1.  Parties  absolved. — Plaintiff  con-  sign  a  bill  of  lading  for  the  whole,  de- 
tracted to  transport  certain  merchandise  scribing  the  omitted  portion  as  "short 
for  defendant,  water  permitting,  and  in-  shipped,"  which  bill  the  agent  signed  un- 
sure safe  delivery  of  the  same  to  defend-  der  protest.     Held,  that  libelant  was  en- 

4   Car— 49 
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sel  with  no  unreasonable  delay.  The  captain  of  the  vessel  applied  for  it  on  a 
Sunday,  and,  no  person  being  ready  to  deliver  it,  would  not  wait  till  Monday, 
but  went  to  sea  without  it.  The  shipowner  was  not  entitled  to  dead  freight  on 
the  quantity  not  shipped,  but,  on  the  contrary,  was  bound  to  make  compensation 
to  the  other  party  for  the  loss  sustained  in  consequence  of  the  captain's  not  tak- 
ing the  full  quantity  on  board.* 

Boat  Other  than  That  Stipulated. — Where  a  shipper  of  goods  delivered 
them  to  the  clerk  of  the  steamer  "C,"  with  a  bill  of  lading  filled  out  in  which  was 
inserted  the  name  of  the  steamer  "S,"  belonging  to  the  same  carrier,  it  did  not 
amount  to  a  rescission  of  that  clause  of  the  contract  providing  for  carriage  by 
the  "S." ;  it  not  appearing  that  the  agent  to  whom  the  goods  were  delivered  was 
not  the  agent  of  the  carrier  to  receive  goods  for  the  "S."  ^  Where  a  shipper  of 
goods  delivered  to  the  steamer  "C,"  with  a  bill  of  lading,  conditioned  for  the  ship- 
ment on  the  steamer  "S.,"  belonging  to  the  same  carrier,  it  did  not  amount  to  a 
waiver  of  the  condition  for  carriage  by  the  "S."  * 

Carrying  Contrary  to  Provision  of  Contract. — The  owner  of  a  line  of 
lake  steamers  can  lawfully  make  a  special  contract  with  the  shipper  not  to  place 
more  than  a  specified  number  of  dollars  worth  of  goods  on  any  one  of  the  vessels 
at  one  time,  and  having  made  such  contract,  he  is  bound  to  perform  the  same, 
and  liable  for  any  damages  incurred  by  the  shipping  through  his  breach  of  the 
provision  of  the  contract.'' 

Abandonment  of  Vessel  by  Shipowner. — The  justifiable  abandonment  of 
a  vessel  in  consequence  of  the  damages  of  the  seas  is  such  a  renunciation  of  the 
contract  of  affreightment  as  entitles  the  cargo  owners  to  refuse  to  go  on  with  the 
voyage,  at  least,  where  the  master  has  not  rejoined  the  ship  before  anyone  else 
has  taken  possession,  or  has  not  obtained  the  vessel  and  cargo  from  the  salvors 
before  the  cargo  owners  have  announced  their  decision.^ 

Failure  of  Shipper  to  Tender  Goods  for  Shipment. — In  an  action  for 
damages  against  a  steamship  company  for  failure  to  carry  shipments  of  lumber 
and  machinery  which  it  had  contracted  to  carry  on  or  about  two  dates  specified, 
the  fact  that  plaintiff  did  not  tender  shipment  on  one  of  the  dates  specified  is  not 
ground  for  granting  a  nonsuit,  where  defendant  was  not  ready  to  receive  the  ma- 
terial if  tendered,®  or  where  other  fault  of  the  defendant  caused  the  delay  of 
tender  of  the  goods  by  the  plaintiff. i** 

Plaintiff  Shipping  Part  of  Goods  by  Other  Ship. — In  an  action  against  a 
steamship  company  for  breach  of  a  contract  to  carry  shipments  of  freight  on  its 
ships  sailing  on  or  about  two  dates  specified,  the  fact  that  plaintiff  shipped  part 
of  the  material  which  defendant  had  agreed  to  carry  upon  another  ship  could  not 

titled  to  recover  from  the  steamer  the  any  one  steamer  at  any  time  in  violation 
damages  suffered  by  reason  of  the  refusal  of  the  contract  loaded  an  assembled  ship- 
to  take  the  remainder  of  the  cargo.  The  ment  valued  at  $349,426.70  without  plain- 
Citta  Di   Palermo,  153   Fed.  378.  tiff's  knowledge  on  a  single  vessel,  which 

4.  Failure  to  wait  for  entire  shipment.  shipment  sustained  a  damage  of  $85,996.70. 
—Dunbar  v.  Buck,  20  Va.  (6  Munf.)  34.  Held   that,    smce   the   insurance    company 

5.  Boat  other  than  that  stipulated.-  "^^^  °"'y  "^^'' ^""n '"k^  ^  T°^.^'^'°\^i 
Louisville  etc  Packet  Co  v  Rocrers  49  ^^^  '°^^  ^^  $100,000  bore  to  the  whole 
W  F  q7n'  90  Tnd  Ann  "iqi  '  °  '  ^^\^t  of  the  goods  shipped,  defendant  was 
JN.  li.  970,  30  ind.  App.  594.  responsible  for  breach  of  contract  for  the 

6.  Waiver  of  terms  of  contract— Lou-  balance  of  the  loss.  Hood  Rubber  Co.  v. 
isville,  etc.,  Packet  Co.  v.  Rogers,  20  Ind.  Rutland  Trans.  Co.,  161  Fed.  790. 

App.  594,  49  N.  E.  970.  8.    Right  of  cargo  to  refuse  to  go  on 

7.  Carrying  contrary  to  contract. — •  with  voyage. — The  Eliza  Lines,  199  U. 
Hood  Rubber  Co.  v.  Rutland  Trans.  Co.,  S.  119,  26  S.  Ct.  8,  50  L.  Ed.  115,  4  Am. 
161  Fed.  790.  &  Eng.  Ann.   Cas.  406. 

Defendant    having    contracted    not    to  9.    Failure  of  shipper  to  tender  goods 

place  more  than  $100,000  worth  of  plain-  for  shipment. — Revett  v.  Globe  Nav.  Co., 

tiff's  goods  on  any  one  of  its  vessels  for  56  Wash.   550,   106   Pac.  176. 
transportation     at     one     time,     and     with  10.      Failure    of      defendant    to     direct 

knowledge   that   plaintiff's   insurance   was  switching    cars. — Revett    v.     Globe    Nav. 

limited     to     $100,000   worth    of    goods    on  Co.,  56  Wash.  550,  106  Pac.  176. 
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be  pleaded  in  bar  of  a  recovery  of  general  damages,  the  contract  not  having  been 
rescinded ;  but  the  freight  money  lost,  if  allowable  at  all,  w^ould  only  be  an  offset 
to  plaintiff's  damages. ^^ 

§  4263,  Who  Liable  on  Contract. — An  engagement  of  cargo  space  from  a 
steamship  line  for  a  shipment  at  an  agreed  rate  of  freight,  made  by  a  company 
operating  a  connecting  line,  constitutes  a  contract,  which  binds  the  latter  to  fur- 
nish the  cargo,  or  respond  in  damages,  although  it  was  in  fact  made  in  behalf  of 
•a  third  party  intending  to  make  a  through  shipment  over  both  lines,  where  such 
fact  was  not  disclosed. ^^ 

§  4264.  Abandonment  of  Contract. — Neither  party  is  at  liberty  to  abandon 
the  contract  without  the  consent  of  the  other,  or  without  legal  cause. ^^ 

Effect  of  Abandonment. — Where  a  contract  of  affreightment  is  abandoned, 
the  carrier  in  such  contract  can  not  be  held  liable  for  damages  to  the  shipper  for 
losses  arising  out  of  a  shipment  of  the  same  freight  under  another  contract  with 
another  carrier. i* 

§  4265.  Assignment  of  Contract. — A  contract  for  the  carriage  of  cattle 
on  certain  vessels  is  assignable  by  the  shipper,  and  the  assignment  vests  the  as- 
signee with  the  right  to  sue  thereon  in  his  own  name,  notwithstanding  a  provision 
therein  that  no  part  of  the  space  contracted  for  shall  be  sublet  without  the  con- 
sent of  the  shipowner. 1^  The  difference  between  subletting  and  assigning  is 
material.  In  the  one  case,  the  lessee  claims  the  whole  or  a  part  of  the  premises 
he  is  entitled  to  occupy.  In  the  other,  he  transfers  all  his  right  in  a  contract  and 
the  assignee  acquires  all  the  rights  and  assumes  all  the  liability  of  the  assignor. ^^ 

§§  4266-4275.  Bill  of  Lading— §  4266.  Definition.— In  commercial  law, 
a  bill  of  lading  is  legal  evidence  of  title  to  property  in  transit,  and  the  rights  of  the 
parties  may  be  governed  by  its  terms. ^'^  As  restricted  to  transportation  by  water, 
a  bill  of  lading  may  be  said  to  be  a  written  acknowledgment,  signed  by  the  mas- 
ter of  a  vessel,  that  he  has  received  the  goods  therein  described  from  the  shipper, 

11.  Plaintiff  shipping  part  of  goods  by  fendants  for  the  services  of  the  Monarch 
other  ship. — Revett  v.  Globe  Nav.  Co.,  56  was  abandoned,  and  that  there  was  no 
Wash.  550,  106  Pac.  176.  consideration    to    support    plaintiffs    claim 

Breach  of  contract  not  shown. — In  an  for  damages  against  defendant  caused  by- 
action  against  a  steamship  company  for  the  delay  of  the  Oil  City.  Johanson  v. 
breach  of  contract  to  carry  shipments  of  Sondheim,  2  Alaska  556. 
freight  on  two  dates  specified,  evidence  15.  Assignment  of  contract.— Morris  v. 
held  not  to  show  a  breach  of  the  con-  Chesapeake,  etc..  Steamship  Co.,  125  Fed. 
tract  by  the  shipper  by  shippmg  a  part  of  62,  decree  alarmed  in  148  Fed.  11,  78 
the   freight   which    he   had   contracted   to  q    c    a    179. 

send     over    defendant's     line    by     another  ,„     -k, ■       ,    n-u  1  ^       Ci 

ship.    Revett  v.  Globe  Nav.  Co.f  56  Wash.  ,f-  ^J^'l'^^  "^.S^'^^^P't      '/""-   h'^™>: 

550:  106   Pac.   176.  f"P  ^?-  ^^^Jf-  ITi    ^^  t  T       °'^^    • 

12.  Who  liable  on  contact-Baltimore  ^^^^YO     27    Bar.   4     ;    Bedford   ..   Ter 

?3tT5^C.*c"i:°57l;  !lTTV\l^lt  ^ow^   Prac.   422;   Field  ..   Mills,   33   N.   J. 

firming  decree,  101  Fed.  296.  \       i^  ^   .  .                   „, 

13.  Reed  v.  United  States  (ll.  S.),  11  ^^]-  Definition,  etc.— The  Prussia,  100 
Wall.   591,   606,   20  h.   Ed.   220.  ^ed.   484;    Shaw   v.    Railroad    Co.,    101    U. 

14.  Effect  of  abandonment.— Plaintiff  S-  557,  35  L.  Ed.  892.  See  ante,  "Defini- 
made  an  oral  contract  with  defendants  to  'i°"  ^"^  Nature  Generally,"  §  413. 

ship  his  sawmill  and  laborers  on  the  A  bill  of  lading  is  a  commercial  doc- 
steamer  Monarch  from  Eagle  to  Fair-  ument  of  title,  which  represents  the 
banks.  When  the  Monarch  reached  Ea-  goods,  and  which  the  master  by  the  gen- 
gle  she  was  loaded,  and  refused  to  take  eral  maritime  law  and  expressly  by 
them.  Defendants  telegraphed  to  the  Oil  §  3  of  the  Harter  act  (Act  Feb.  13, 
City,  another  steamer,  and  she  took  them,  1893,  c.  105,  37  Stat.  445  [U.  S.  Comp. 
but  was  delayed  on  the  way.  Plaintiff  St.  1901,  p._S946]),  in  the  case  of  vessels 
paid  the  Oil  City  the  usual  rate  for  both  in  the  foreign  trade,  is  bound  to  give  to 
freight  and  passengers  and  defendants  the  shipper.  Equi  Valley  Marble  Co.  v. 
nothing.     Held,  that  the  contract  with  de-  Becker,  91  C.  C.  A.  593,  165  Fed.  437. 
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to  be  transported,  on  the  terms  therein  expressed,  to  a  described  place  or  desti- 
nation, and  there  to  be  delivered  to  the  consignee  or  the  parties  therein  desig- 
nated.^* 

What  Constitutes. — A  document  purporting  on  its  face  to  be  a  bill  of  pur- 
chase by  a  vessel  of  certain  stone,  and  signed  by  her  master,  the  stone  being  de- 
livered to  her  as  cargo,  has  none  of  the  elements  of  a  bill  of  ladingr  and  can  not 
be  interpreted  as  such.  Nor  is  the  vessel  holden  for  stone  purchased  by  her  mas- 
ter as  cargo.i^ 

§  4267.  Form  and  Contents. — For  a  treatment  of  the  form  and  contents 
of  a  bill  of  lading,  see  ante,  "Form  and  Contents,"  §§  414-424. 

Stipulations  Stamped  on  Face. — Stipulations  stamped  on  the  face  of  a  bill 
of  lading  before  its  delivery  to  the  shipper,  and  by  express  terms  included  therein, 
become  a  part  of  the  contract.^*' 

§  4268.  Issuance  and  Acceptance. — Although  a  bill  of  lading  is  the  proper 
and  customary  shipping  document,  and  should  be  made  out  according  to  every  re- 
quirement, yet  there  is  no  rule  of  the  common  law  requiring  the  carrier  to  issue 
it  to  the  consignor.21  But  in  some  instances  common  carriers  are  required  by 
statute  to  issue  bills  of  lading,  memoranda  in  writing,  etc.,  to  the  consingor  of 
freight  received.^^  And  it  has  been  held  that  a  shipper  of  goods  is  entitled  to  a 
bill  of  lading  therefor  as  a  matter  of  right.^s  And  in  this  connection  it  was  said 
that  where  the  master  claims,  demurrage  for  delay  in  loading,  he  has  the  right 
to  give  notice  of  the  claim  in,  or  by  indorsement  upon,  such  bill,  so  as  to  charge 
a  transferee     with  such  notice. ^^ 

Duty  of  Consignor  to  Require  Bill  of  Lading. — It  has  been  held  that  a 
shipper  should  in  all  cases  require  a  bill  of  lading.^^  Where  there  is  no  evidence 
that  the  contract  of  shipment  was  out  of  the  usual  course,  or  that  the  plaintiffs 
could  have  made  any  better  one,  at  the  "lowest  rate  of  freight,"  according  to  the 
terms  of  the  order,  it  was  correct  to  instruct  the  jury  that  it  was  the  duty  of  the 
plaintiffs  to  have  taken  a  bill  of  lading  in  a  proper  and  usual  form.^^  But  there 
is  a  rule  of  law  requiring  a  consignor  to  take  out  a  bill  of  lading  and  forward 
it  to  the  consignee.^''' 

Time  of  Issuance. — A  bill  of  lading  should  be  signed  and  issued  when  the 
goods  noted  therein  for  shipment  have  been  received. ^^  When  different  parcels, 
packages,  etc.,  going  to  make  up  the  consignment  are  received  at  different  times, 
receipts  for  them  are  or  should  be  given,  upon  the  return  of  which,  when  the  en- 
tire consignment  is  received,  a  bill  of  lading  will  be  issued.^^ 

18.  Restricted  to  water  transportation.  84.     Right   to    give   notice   of   claim  in 

—Louisville,    etc.,    Packet    Co.   v.    Rogers,  bill. — Watt  v.   Cargo,   161  Fed.   104. 

20  Ind.  App.  594,  49  N.  E.  970.  25.    Shipper  should  require  bill  of  lad- 

19.  What  constitutes. — The  Skylark,  ing. — Johnson  v.  Stoddard,  100  Mass. 
Fed.    Cas.    No.    12,930.  306;  The  Delaware   (U.  S.),  14  Wall.  579, 

20.  Stipulations  stamped  on  face.— The  30  L.  Ed.  779. 

Henry  B.   Hyde,   82   Fed.   681,   decree   af-  26.    Duty  to  take  bill  of  lading. — Field 

firmed   in   90   Fed.   114,    33   C.    C.   A.    534.  v.  Banker  (N.  Y.),  9  Bosw.  467.    See  ante. 

See   ante,   "Form   and    Contents,"   §§   414-  "Necessity  for  Issuance,"  §  435. 

434.  27.    No  rule  of  law  requiring  it. — John- 

21.  No   rule   requiring   carrier   to   give  son  v.  Stoddard,   100  Mass.  306. 

bill  of  lading. — The  Peytona,  2   Curt.   31,  28.    Time    of    issuance. — The    Delaware 

Fed.  Cas.  No.  11,058;  Johnson  v.  Stoddard,  (U.    S.),    14    Wall.    579,    30    L.    Ed.    779; 

100   Mass.   306.      Generally,   as  to   the   ne-  Rowley  v.  Bigelow  (Mass.),  13  Pick.  307, 

cessity    for    issuing    bills    of    lading,    see  33  Am.  Dec.  607. 

ante,   "Necessity  for   Issuance,"   §   425.  Statutes    forbidding    issuance    prior    to 

22.  Necessity  for  issuance  under  stat-  receipt. — 1  Rev.  Stat.  Mo.  1889,  ch.  18,  § 
ute.— Tex.  Civ.  Stat.  1895,  art.  322.  As  739;  3  N.  Y.  Rev.  Stat.,  p.  2259  (17  Ed.); 
to  duty  to  issue  bills  of  lading,  see  ante,  Act  of  Pa.  1866,  §  3,  P.  L.  1363;  Louisiana 
"Duty  to   Issue,"  §  443.  Statute   construed,  see  The   Idaho,   93  U. 

23.  Duty  to  issue.— Watt  v.  Cargo,  161  S.   575,  23  L.   Ed.  978. 

Fed.   104.  29.    Shipping    receipts.^ — The    Delaware 
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Authority  to  Issue. — As  to  authority  of  particular  agents,  employees,  etc.,  to 
issue  bills  of  lading,  see  ante,  "Agents  and  Employees,"  §§  426-428.  The  general 
rule,  under  the  decisions  in  the  federal  courts,  and  some  of  the  state  courts,  is 
that  the  master  of  a  vessel  has  no  power  to  bind  the  owners  of  the  ship  by  a  false 
bill  of  lading.^o  Some  of  the  cases,  though,  limit  the  rule  to  cases  where  there 
is  no  intent  to  defraud. ^^  Various  state  courts  hold  that  common  carriers  are 
estopped  from  denying  their  liability  upon  a  false  bill  of  lading  given  by  the 
master  or  agent.^^^  But  this  is  not  the  rule  in  the  federal  courts.  Most  of  the 
cases  in  which  the  rule  has  been  applied  have  been  cases  in  which  either  no  goods 
were  shipped,  or  a  less  amount  was  shipped  than  that  stated  in  the  bill  of  lading; 
but  .the  rule  is  based  on  the  principle  that  a  master  has  no  implied  authority  to 
give  a  false  bill  of  lading  of  any  kind.^^  And  it  seems  that  the  principle  would 
have  the  same  application  to  a  bill  of  lading  which  is  false  in  the  date  as  to  one 
which  is  false  in  the  amount.^* 

Receipt  of  Goods  as  Prerequisite  to  Issuance. — As  to  receipt  of  goods  as 
prerequisite  to  issuance  of  bills  of  lading,  see  ante,  "Receipt  of  Goods  as  Pre- 
requisite to  Issuance,"  §§  429-442.  Under  the  rule  of  the  federal  courts  a  mas- 
ter has  no  power  to  bind  the  owners  or  the  ship  by  a  false  bill  of  lading,  whether 
the  falsity  is  in  rel'ation  to  the  amount  of  goods  shipped  on  the  date  of  the  ship- 
ment, except  where  the  rule  is  changed  by  statute.  The  act  of  congress  known 
as  the  Harter  Act  subjects  a  person  guilty  of  a  violation  of  its  provisions  re- 
specting bills  of  lading  to  a  fine,  which  is  made  a  lien  on  the  vessel,  but  does  not 
make  the  vessel  liable  for  the  damages  occasioned  thereby. ^^ 

The  true  construction  of  the  provisions  of  the  Harter  Act  in  regard  to 
bills  of  lading  is  that  the  rule  previously  established  in  the  federal  courts  that 
a  false  bill  of  lading  is  not  binding  on  the  owner  or  the  ship  still  remains  the 
law ;  but,  if  a  false  bill  of  lading  is  given,  the  person  giving  it  is  liable  to  a  fine 
not  exceeding  $2,000,  and  the  amount  of  that  fine  is  made  a  lien  on  the  vessel. 
But  any  damage  caused  by  the  falsehood  does  not  create  any  lien  on  the  ship. 
■  The  true  remedy  of  the  party  injured  in  such  a  case  is  an  action  against  the  per- 
son who  actually  issued  the  false  bill  of  lading.^® 

(U.  S.),  14  Wall.  579,  20  L.  Ed.  779;  The  N.  Y.  195,  13  N.  E.  433,  60  Am.  Rep.  440; 

Mercantile,   etc.,   Co.  v.  Chase   (N.  Y.),  1  Brooke    v.    New   York,    etc.,    R.    Co.,    108 

E.  D.  Smith  115;   Keyser  v.  Harbeck   (N.  Pa.    539,    1    Atl.    306,    56    Am.    Rep.    335; 

Y.),   3   Duer.   373.  Wichita    Sav.    Bank   v.   Atchison,    etc.,    R. 

30.  False  bill  of  lading.— The  Isola  Di  Co.,  30  Kan.  519;  Sioux  City,  etc.,  R.  Co. 
Procida,  134  Fed.  942;  Schooner  Freeman  v.  First  Nat.  Bank,  10  Neb.  556,  7  N.  W. 
V.   Buckingham    (U.   S.),   18   How.   183,   15  311,  35  Am.   Rep.  488. 

L.  Ed.  341;   Bulkley  v.  Naumkeag  Steam  33,     Ruig   i^   federal    court.— The    Isola 

Cotton    Co.    (U.   S.),   34   How.    386,   16   L.  Di   Procida,   124   Fed    942. 

Ed.   599;   Pollard   v.   Vmton,   105   U.   S.   7,  a  steamship  carrier  can  not  be  held  lia- 

36  L.  Ed.  998;  The  Loon,  7   Blatchf    344,  ^ig  for  nondelivery  of  goods  not  actually 

Fed.  Cas.  No.  8,499;  Robmson,  etc.,  Co.  z/.  received  for  shipment,  although   it  issued 

Memphis,   etc.,  R.   Co.,   9   Fed    139;   S.   C,  bills  of  lading  therefor  upon  receipts  pur- 

16  Fed.  57;  Anierican  Sugar  Refin.  Co.  v.  porting  to  have  been  signed  by  its  ship- 

Maddock,    93    Fed.    980,    36    C.    C.    A.    43;  pi^g  clerks  at  the  wharf,  but  which  were 

Missouri    Pac     R     Co.   v.    McFadden,    154  ;„  fact  forged.     Clark  v.  Clyde  Steamship 

U,  S.  155,  14  S.   Ct.  990,  38   L.   Ed.  944.  Co.,   148  Fed.  243. 

31.  Intent  to  defraud. — When  the  cargo  o^     tu     t     1     t>-  tj        j      .,„.  t^    ,    „.„ 
■r   J   •         ,  -11     j:  1   J-                                             34.    Ine  Isola  Di  Procida,  124  Fed    942 

specified  in  a  bill  of  lading  was  never  re-  i^v,>u<»,  j.ai  j.  cu.  a-t.i. 

ceived   by   the    carrier,   the    original    con-  .    35.    Power  of  master— False  bill  of  lad- 

signee   cannot  hold   the   carrier   liable   for  '"S;— The  Isola  Di  Procida,  134  Fed.  943. 

the   loss    of   the    cargo,   unless   it   appears  The  rule  is  not  changed  by  the  Harter 

that    the    bill    of    lading   was    issued    with  Ac*  of  Jeb.   13    1893,   c.   105,  37   Stat.  445 

intent  to  defraud.     Mclntyre  Bros.  &  Co.  [U.  S.   Comp.   St.   1901,  p.  2946]. 

V.  South  Atlantic  Steamship  Eine,  12   Ga.  36.    The  Isola  Di  Procida,  124  Fed.  942; 

App.  399,  78  S.   E.  347.  Schooner    Freeman    v.    Buckingham     (U. 

32.  State  courts.— The  Isola  Di  Pro-  S.),  18  How.  182,  15  L.  Ed.  341;  Stumore 
cida,  124  Fed.  943;  Armour  v.  Michigan  v.  Breen,  13  App.  Cas.  698;  Relyea  v.  New 
Cent.  R.  Co.,  65  N.  Y.  Ill,  33  Am.  Rep.  Haven  Rolling-Mill  Co.,  43  Conn.  579,  75 
603;  Bank  v.  New  York,  etc.,  R.   Co.,  106  Fed.   430. 
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Issuance  in  Duplicate. — As  to  issuance  of  bills  of  lading  in  duplicate,  see 
ante,  "Issuance  in  Duplicate,"  §  444. 

Acceptance  and  Assent  to  Provisions. — The  general  rule  is  that  when  goods 
are  delivered  to  a  carrier  for  transportation,  and  a  bill  of  lading  or  receipt  is  de- 
livered to  the  shipper,  he  is  bound  to  examine  it  and  ascertain  its  contents ;  and 
if  he  accepts  it  without  objection,  he  is  bound  by  the  terms,  and  resort  can  not 
be  had  to  parol  negotiations  to  vary  them.s'^  In  speaking  of  the  legal  effect  of 
a  bill  of  1,'iding,  and  why,  upon  transportation,  such  an  instrument  is  binding 
upon  the  shipper  it'  has  been  said  ^*  that  "it  is  the  rule,  rather  than  the  excep- 
tion, for  carriers  to  stipulate  for  a  release  from  the  stringent  liability  of  an  in- 
surer, and  which  otherwise  the  law  would  impose  upon  them ;  and  according  to 
the  customary  course  of  business  such  stipulations  are  contained  in  the  bill  of 
lading  issued  by  the  carrier.  This  custom  is  so  general  that  all  persons  receiving 
ruch  bills  of  lading  must  be  presumed  to  know  such  custom,  *  *  *  and  for 
this  reason  the  acceptance  of  such  a  paper  by  the  shipper,  without  dissent,  at 
the  time  of  the  delivery  of  his  goods  for  shipment,  when  no  fraud  or  imposition 
has  been  practiced  upon  him,  is  to  be  regarded  as  conclusive  evidence  that  he 
agrees  to  be  bound  by  all  lawful  stipulation  contained  in  such  bill  of  lading." 
However,  it  may  be  laid  down  as  a  general  proposition  that,  when  goods  have 
been  received  by  a  carrier  under  a  prior  contract  such  contract  is  not  merged  in 
a  bill  of  lading  subsequently  issued,  unless  it  is  shown  that  the  shipper  assented 
to  the  terms  contained  therein. ^^  And  it  is  said  that  where  a  bill  of  lading  pre- 
sented by  the  carrier  to  the  shipper  for  signature,  after  the  shipment  has  been 
made,  does  not  conform  to  the  original  contract,  but  includes  cargo,  not  taken 
by  the  vessel  as  agreed,  it  is  a  proper  course  for  the  shipper  to  sign  the  same  un- 


37.  Acceptance  and  assent  to  purchas- 
ers.— The  Arctic  Bird,  109  Fed.  167;  Ger- 
mania  Fire  Ins.  Co.  v.  Memphis,  etc.,  R. 
Co.,  73  N.  Y.  90,  28  Am.  Rep.  113;  Long 
V.  New  York  Cent.  R.  Co.,  50  N.  Y.  76; 
Bank  v.  Adams  Exp.  Co.,  93  U.  S.  174, 
23  L.  Ed.  872;  Grace  v.  Adams,  100  Mass. 
505,  97  Am.  Dec.  117,  1  Am.  Rep.  131; 
McMillan  v.  Michigan,  etc.,  Railroad,  16 
Mich.  79,  93  Am.  Dec.  208. 

The  shipper  of  a  cargo  of  fruit  took  a 
bill  of  lading  containing  permission  to  the 
vessel  to  call  at  any  port  or  ports.  One 
port,  at  which  the  ship  was  accustomed 
to  call,  was  known  to  all  parties  to  be 
quarantined.  Evidence  was  given  that  the 
agent  of  the  ship  let  the  shipper  under- 
stand that  the  vessel  would  not  call  at 
the  quarantined  port.  The  shipper  there- 
after accepted  the  bill  of  lading  without 
objection.  The  ship  did  so  call,  and  was 
detained  in  quarantine,  and  the  fruit  was 
damaged.  Held,  that  the  bill  of  lading 
governed,  and  that  the  shipper  could  not 
recover.     The   Sidonian,   34   Fed.   805. 

As  to  acceptance  and  assent  to  provi- 
sions as  requisite  to  making  a  binding 
contract  by  way  of  the  bill  of  lading  or 
in  substitution  of  an  original  parol  oral 
contract,  see  ante,  "Acceptance  and  As- 
sent to   Provisions,"   §§  445-450. 

38.  The  Henry  B.  Hyde,  82  Fed.  681, 
quoted  in  The  Arctic   Bird,   109  Fed.   167. 

39.  Goods  received  under  prior  con- 
tract.— The  Arctic  Bird,  109  Fed.  167; 
Gaines   v.   Union   Transp.,    etc.,    Ins.    Co., 


,28    O.    St.   418;    Park   v.   Preston,   108    N. 
Y.  343,  15  N.  E.  705;  King  v.  Woodridge,  • 
30  Vt.  565. 

Where  goods  were  delivered  to  and ' 
laden  upon  a  vessel  for  shipment,  and  a 
receipt  given  therefor,  under  a  written 
contract  for  their  carriage  between  the 
shipper  and  carrier,  the  terms  of  such 
contract  can  not  be  changed,  and  new 
conditions  and  limitations  favorable  to 
the  carrier  added,  by  a  bill  of  lading  sub- 
sequently delivered  by  it  to  the  shipper, 
and  accepted  by  him  without  reading,  un- 
less it  is  shown  that  his  attention  was 
called  to  such  changes,  so  that  he  may 
be  presumed  to  have  assented  thereto. 
The  Arctic  Bird,  109  Fed.  167. 

Where  a  bill  of  lading  does  not  con- 
form to  the  original  contract  of  ship- 
ment, it  must  yield,  in  the  absence  of 
proof  that  the  parties  intended  thereby  to 
create  a  new  agreement.  The  Citta  Di 
Palermo,  153  Fed.  378. 

A  parol  contract  for  the  shipment  of 
goods,  pursuant  to  which  they  were 
laden  on  board,  may  be  shown  to  affect 
the  construction  of  bills  of  lading  signed 
and  delivered  after  the  goods  were  loaded 
and  when  the  vessel  was  about  to  sail, 
and,  in  order  that  provisions  of  such  bills 
shall  override  the  prior  agreement,  the 
burden  rests  on  the  carrier  to  show  that 
they  were  called  to  the  attention  of  the 
shipper  and  assented  to  by  him.  Pacific 
Coast  Co.  V.  Yukon  Independent  Transp. 
Co.,  155  Fed.  29,  83  C.  C.  A.  625. 
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der  protest,  and  such  protest  will  preserve  its  rights.*''  Of  course  it  is  compe- 
tent for  the  parties  to  modify  the  prior  contract  by  the  introduction  of  additional 
terms,  or  by  the  substitution  of  the  contract  contained  in  the  bill  of  lading,  but 
the  circumstances  under  which  the  bill  of  lading  is  delivered  must  show  that  it 
was  the  intention  of  the  parties  that  the  prior  contract  was  to  be  merged  in,  and 
the  freight  carried  subject  to  the  conditions  and  exceptions  named  in  the  bill  of 
lading.*!  In  some  later  cases  in  New  York  it  seems  to  be  held  that  the  doc- 
trine just  stated  is  applicable  only  to  the  cases  where  the  evidence  shows  that 
at  the  time  of  the  delivery  of  the  bill  of  lading  the  goods  were  actually  in  transit 
to  their  place  of  destination,  and  for  that  reason  could  not  have  been  reclaimed 
by  the  shipper.*^  But  the  Federal  District  Court,  in  holding  that  the  rule  could 
not  be  so  limited,  said  that  when  the  claim  is  made  that  a  contract  under  which 
goods  were  accepted  has  been  superseded  by  a  bill  of  lading  subsequently  de- 
livered, it  is  reasonable  to  require,  in  support  of  such  claim,  proof  of  the  actual 
assent  of  the  shipper  to  the  terms  contained  in  the  bill  of  lading.*^  And  it  is 
qlso  held  by  that  court  that  proof  of  the  delivery  of  the  bill  of  lading,  and  its  ac- 
ceptance by  the  shipper  without  dissent,  will  not  be  sufficient  to  show  his  actual 
assent,  but  that  it  must  be  shown  in  addition  thereto,  that  he  had  notice 
that  such  bill  of  lading  was  delivered  to  him  by  the  carrier  as  the  contract  un- 
der which  his  goods  were  to  be  carried.**  And  there  are  many  cases  which  so 
hold.*5  A  contract  for  the  carriage  of  goods  by  sea  may  doubtless  exist  without 
a  bill  of  lading,  and  when  the  parties  have  made  such  a  contract  the  ship  owner 
can  not,  without  the  shipper's  consent  vary  its  terms  for  inserting  new  provi- 
sions in  a  bill  of  lading,  and  the  shipper  may  decline  to  assent  to  the  modifica- 
tions, and  insist  upon  his  right  to  have  the  goods  carried  under  the  original  con- 
tract.*" 

No  Previous  Contract. — Of  course,  if  no  previous  contract  has  been  made 
between  the  parties,  the  bill  of  lading  will  be  conclusive  evidence  as  to  the  char- 
acter of  the  contract.*'^  The  bill  of  lading  is  often  given  by  the  shipowner,  and 
accepted  by  the  shipper,  as  expressing  the  terms  of  the.  agreement  between  them, 
oud  when  this  is  the  case  both  parties  are  bound  by  its  provisions.*^ 

§  4269.  Validity  of  Bills  of  Lading.— As  to  the  validity  of  bills  of  lad- 
ing as  affected  by  fraud,  mistake,  forgery,  no  delivery  of  goods,  and  partial  in- 
validity, see  ante,  "Validity,"  §§  451-454. 

Validity  of  Particular  Stipulations. — A  stipulation  in  a  bill  of  lading  that 
■"the  ship  is  warranted  seaworthy  only  to  the  extent  that  the  owners  shall  exer- 

40.  Proper  to  receive  bill  under  pro-  In  The  Caledonia,  43  Fed.  681,  50  Fed. 
test.— The  Citta  Di  Palermo,  153  Fed.  567,  affirmed  in  157  U.  S.  124,  15  S.  Ct. 
378.  537,   39   L.    Ed.   644,   the   court   held   upon 

41.  Merger  of  original  contract. — The  the  particular  facts  before  it  that  a  prior 
Arctic  Bird,  109  Fed.  167,  in  this  case  it  written  memorandum  was  merged  in  a 
was  held  that  the  prior  contract  was  not  subsequent  bill  of  lading,  but  the  rule  was 
superseded  by  the  bill  of  lading.  And  recognized  that  a  prior  contract  for  the 
the  case  of  Bostwick  v.  Baltimore,  etc.,  carriage  of  goods  could  not  be  changed, 
R.   Co.,  45  N.  Y.  712  is  a  similar  case.  by    a    subsequent    bill    of   lading,    without 

42.  New   York    cases.— Germania    Fire  the  assent  of  the  shipper. 

Ins.   Co.  V.   Memphis,   etc.,   R.   Co.,   72   N.  '^6.    The  Caledonia,  43  Fed.  681,  50  Fed. 

Y.    90,    28    Am.    Rep.    113;    Long   v.    New  567;  Jones  v.  Hough  (Eng.),  5  Exch.  Div. 

York  Cent.  R.   Co.,  50  N.  Y.  76.  115;  Crooks  v.  Allen  (Eng.),  5  Q.  B.  Div. 

43.  Actual   assent   required.-The   Arc-  f'    *^>    ^n'.  ^^"^^^    "'    ^'^'^'''^'    ^^    ^pp. 


tic   Bird,   109   Fed.   167. 


Cas.   79,   105. 

..„     TM.     A     <-■     T3-  J    i/,n  T?  A    -, ^r,  '*''•     ^o     previous     contract— Missouri 

44.  The  Arctic  Bird,  109  Fed.  167.  p^c.    R.    Co.    v.    Beeson,    30    Kan.    289,    2 

45.  Missouri  Pac.  R.  Co.  v.  Beeson,  30       Pac.  496. 

Kan.   289,   2   Pac.   496;    Strohn   v.   Detroit,  48.    The  Caledonia,  43  Fed.  681    50  Fed 

etc.,  R.  Co.,  21  Wis.  554,  94  Am.  Dec.  564.       567. 
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cise  due  diligence  to  make  it  so,"  being  ambiguous  and  uncertain  in  its 'meaning, 
can  have  no  effect.** 

§  4270.  Construction,  Operation  and  Effect. — General  Rules  of  Con- 
struction.— The  constructions  of  bills  of  lading  must  be  governed  by  the  law 
and  by  all  the  circumstances  by  which  the  parties  intended  to  be  bound.*"  In  the 
construction  of  a  bill  of  lading,  as  in  construing  other  instruments,  the  obvious 
and  plain  meaning  should  be  accepted  rather  than  the  obscure  and  hidden.'' 
A  bill  of  lading  is  a  contract  of  great  importance  in  commerce,  and  is  to  be  con- 
strued according  to  its  terms,  the  subject  matter,  the  nature  of  the  business  to 

which  it  relates,  and  the  usages  under  which  such  business  is  generally  con- 
ducted.52 

Evidence  of  the  usage  and  custom  of  trade  is  admissible  in  mercantile 
contracts  to  prove  that  the  words  in  which  they  are  expressed  in  a  particular 
trade  to  which  the  contract  refers  are  used  in  a' particular  sense,  and  different 
from  the  sense  that  they  ordinarily  import,  and  in  certain  cases  for  the  purpose 
of  annexing  incidents  to  the  contract  in  matters  upon  which  the  contract  is 
silent;  but  it  is  never  admitted  to  make  a  contract  or  to  add  a  new  element  to 
the  terms  of  the  contract  previously  made  by  the  parties. ^^  Usage  may  be  ad- 
mitted to  explain  what  is  ambiguous,  but  not  to  vary  a  contract  which  is  plain. 
It  can  not  control  or  vary  the  positive  stipulations  of  the  bill  of  lading.^* 

Dual  Character  as  Contract  and  as  Receipt. — As  to  dual  character  as  a 
contract  and  as  a  receipt  of  bills  of  lading',  see  ante,  "Dual  Character  as  Con- 
tract and  as  Receipt,"  §§  466-479.     '*^ 

As  Contract  Generally. — A  bill  of  lading,  when  signed  by  the  carrier,  and 
delivered  to  and  accepted  by  the  shipper  without  objection,  in  the  absence  of 
fraud,  constitutes  the  contract  of  carriage,  and  binds  the  shipper,  though  not 
signed  by  him.^^ 

Substitution  of  BUI  of  Lading  for  Original  Contract. — The  bill  of  lading 
can  not  be  said  to  have  taken  the  place  of  the  original  contract  of  affreightment, 
where  the  bill  as  it  is  made  out  was  signed  and  accepted  by  the  shipper,  under 
protest,  in  order  to  obtain  this  usual  document  of  title.^* 

49.  Validity  of  particular  stipulations.  52.  Rules  of  construction. — Shepherd  v. 
— Insurance   Co.  v.   North   German   Lloyd       Naylor    (Mass.),    5    Gray    591. 

Co.,    106    Fed.    973,    affirmed   in    110    Fed.  53.     Evidence     of   usage    or    custom. — 

420,   49   C.    C.   A.   1.  Louisville,  etc.,   Packet  Co.  v.   Rogers,  20 

50.  Construction  governed  by  law  and  Ind.  App.   594,  49  N.  E.  970. 
circumstances. — Lind  v.  United  States,  44  54.    To   explain  ambiguous. — Louisville, 
Ct.  CI.  558.  etc.,   Packet   Co.  v.   Rogers,   20   Ind.   App. 

in   construing  and   giving  effect  to   the  594,  49  N.  E.  970;  The  Delaware   (U.  S.). 

provisions  of  a  bill  of  lading,  the  condi-  14   Wall.    579,    20    L.    Ed.    779;    The'Bel- 

tions    and    circumstances    which    the    evi-  fast,     40     Ala.     184,     88     Am.     Dec.     761, 

dence  proves  were  known   to  the  parties  and     authorities   there     cited;    Benson     v. 

and   contemplated  by   them  in   making   it  Gray,   154  Mass.   391,  28  N.   E.  275,  13  L. 

are   to  bt  taken  into   consideration.     Pa-  R.  A.  262. 

cific    Coast    Co.   v.    Yukon    Independent  55.    As  contract  generally.— The  Henry 

Transp.  Co.,  155  Fed.  29,  83  C.  C.  A.  625.  B.  Hyde,  82  Fed.   681,   decree  affirmed  in 

Generally    as    to    construction,     operation  90  Fed.  114,  32  C.  C.  A.  534.     As  to  op- 

and    effect    of    bills    of    lading,    see    ante,  eration    and    effect    of   bills    of   lading    as 

"Construction,   Operation  and   Effect,"  §§  contract  for  carriage,  see  ante,  "As  Con- 

455-513.  tract   of   Carriage,"   §§  480-481. 

51.  Obvious  meaning  accepted. — A  pro-  56.  Substitution  of  bill  for  contract  of 
vision  in  a  bill  of  lading  for  a  cargo  of  affreightment. — See  ante,  "Issuance  and 
coal    to    be    delivered    at    Portland,    Me.,  Acceptance,"    §   4268. 

which  required  the  consignee  "to  tow  ves-  Where,   after   a  vessel   had_  sailed_  with 

sel  in  and  out  of  Back  Bay  free,"  is  not  part  only  of  the  cargo,  the  shipper  signed, 

a  contract  to  pay  for  the  towage  merely,  under   a  verbal   protest,   a   bill   of   lading 

but    to   provide    the     same.     Winslow   v.  covering  the   entire   quantity,  as  the  only 

Thompson,  134  Fed.  546,  67  C.  C.  A.  470,  means    of    obtaining    any    bill    of    lading, 

affirming    decree,    130    Fed.    1001;    S.    C,  such   bill    did   not   supersede   the   original 

128    Fed.    73.      See    ante,    "General    Rules  contract,    and    the    shipper   is    entitled   to 

of  Construction,"  §  455.  recover  back  the  freight  paid  on  the  cargo 
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Effect  on  Charter  Party. — When  the  charterer  of  a  vessel  is  the  shipper 
of  a  cargo,  a  bill  of  lading  given  by  the  master  operates  merely  as  a  receipt  for 
the  goods  and  a  document  of  title,  and  never,  as  between  the  shipowner  and 
charterer,  affects  the  terms  of  the  charter  party.^'^ 

As  Evidence  of  Contract. — In  the  absence  of  a  charter  party,  the  bills  of 
lading  delivered  to  the  shipper  are  taken  as  the  best  evidence  of  the  contract  of 
carriage. '8 

Operation  as  Evidence  of  Receipt  and  Acceptance  of  Goods. — See  ante, 
"As  Evidence  of  Fact  and  Time  of  Receipt  and  Acceptance  of  Shipment,"  §§• 
482-483. 

Evidence  of  Receipt  on  Board. — A  bill  of  lading  issued  by  the  master  of  a 
ship  is  prima  facie  evidence  of,  and,  in  the  absence  of  proof  to  the  contrary,  es- 
tablishes, the  receipt  on  board  of  the  goods  therein  described. ^s 

Destination  or  Place  of  Delivery. — See  ante,  "Destination  or  Place  of  De- 
livery," §  484. 

Person  to  Whom  Delivery  Authorized. — If  the  document  specifies  that 
the  merchandise  is  to  be  delivered  at  the  place  of  destination  to  a  consignee 
named,  it  will  be  the  duty  of  the  carrier  to  deliver  to  the  person  named  as  con- 
signee.^" 

Delivery  to  Holder. — If  the  document  specifies  that  delivery  is  to  be  made 
to  the  holder,  a  mere  delivery  of  the  bill  of  lading  will  be  effective  to  transfer  the 
title,  and  the  carrier  will  be  bound  to  i-equire  production  of  the  bill  of  lading,, 
and  to  deliver  the  merchandise  to  the  holder,  and  to  no  one  else.'^^ 

Operation  of  Bill  of  Lading  as  Vesting  Property  in  Consignee. — As  to 
the  operation-  and  effect  of  bills  of  lading  as  vesting  the  property  in  the  con- 
signee, see  ante,  "Effect  as  Vesting  Property  in  Consignee,"  §§  499-510.  If  the 
bill  of  lading  contain  the  names  of  the  consignor,  and  specifies  that  the  property 
is  to  be  delivered  to  order,  and  is  sent  forward  attached  to  a  draft,  the  carrier 
will  not  be  authorized  to  deliver  the  property,  if  the  drawee  refuses  to  accept 
the  draft.''^  Where,  in  receiving  and  transporting,  the  carrier  is  the  agent  of 
the  consignor,  and  the  only  contract  for  which  the  ship  becomes  liable  is  the 
contract  contained  in  the  bill  of  lading,  to  which  the  consignee  is  not  a  party, 
the  consignee  does  not  have  any  right  to  enforce  it,  or  to  collect  damages  for  its 
violation,  where  the  document  does  not  come  into  possession.  If  the  contract  by 
the  consignor  for  sale  and  delivery  of  the  goods  shipped  is  violated,  the  remedy 
of  the  purchaser  is  in  a  personal  action  for  damages  against  the  vendor.^  ^ 

not   taken,   as   well   as    damages   resulting  signee. — The  Prussia,  100  Fed.  484;  Grove 

from  the  failure  to  take  it.     Decree,  The  v.   Brien    (U.   S.),   8   How.   439,   12   L.   Ed. 

Citta   Di  Palermo,   153   Fed.   378,   affirmed  1142,    and    note;    National    Bank    v.    Mer- 

in  Equi  Valley  Marble  Co.  v.  Becker,  165  chants'  Nat.  Bank,  91  U.  S.  92,  23  L.  Ed. 

Fed.    437,   91    C.    C.   A.    592.  208. 

57.  Effect    on   charter    party. — Decree,  63.    The  Prussia,  100  Fed.  484. 

140    Fed.    123,    reversed    in    The    Fri,    154  Where,   by    a    contract   for   the    sale    of 

Fed.   333,   83    C.    C.   A.   205.  lumber  to  be   delivered  at  a  distant  port, 

58.  As  evidence  of  contract.— The  Eva  a  part  of  the  price  was  to  be  paid  on  de- 
D.  Rose,  151  Fed.  704,  decree  modified  ivfy,  and  on  shipment  of  the  lumber  a 
on  rehearing,  153  Fed.  912.  t)"'.  o^  lading  was  issued,  by  the  terms  of 

en     ■c^   -J     '         c  •   i 1 A      T-i  which    delivery   was    to    be    made    to    the 

59.  Evidence  of  rec^pt  on  board  -De-      ^^^.i  „,  ^^.^er,  and  such  bill  was  for- 

Z^^'.   \\\   IIa    229'  ,trc    A    2T5'  ^^^ded,    with    a    d'raft    for    the    price    at- 

tania,  131  Fed.  229,  65   C.   C.  A.  215.  ^^^j^^^^   ^^-^^   ^^^   ^^^  p^;^  ^^  ^^^ 

60.  Person  to  whom  delivery  author-  chaser,  and  the  lumber  was  therefore  not 
ized.— The    Prussia,    100   Fed.   484.       _  delivered    to    him,    he    never    became    the 

Persons   to   whom   delivCTy  authorized.  owner  of  the  consignment,  so  as  to   sus- 

— See  ante,^^"Persons  to  Whom   Delivery  tain  any  contract  relation  with  the  carrier 

Authorized,"   §§   485-487.  which  would  support  a  suit  in  rem  against 

61.  Delivery  to  holder. — The  Prussia,  the  vessel*  for  a  breach  of  the  contract  of 
100  Fed.  484.  affreightment  contained  in  the  bill  of  lad- 

62.  Effect  as  vesting  property  in  con-  ing.     The  Prussia,  100  Fed;  484. 
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Effect  as  Warranty  of  Quality,  Quantity,  Condition,  etc. — In  general,  the 
interior  condition  of  goods,  packed  as  usual,  and  necessarily  so,  for  shipping,  can 
not  be  known  to  the  shipmaster  receiving  them  for  carriage,  and  therefore  the 
words  "in  good  order  and  condition"  must  be  limited  to  their  apparently  good  order 
and  external  condition.  It  is  not  unusual  to  insert  in  the  bill  of  lading  "con- 
tents unknown,"  or  some  saving  clause  of  like  effect.^* 

Effect  of  Warrant  of  Quantity — In  General. — Where  a  master,  who  is 
also  owner  of  a  vessel,  gives  a  shipper  a  bill  of  lading,  reciting  receipt  of  a  cer- 
tain amount  of  iron,  and  agreement  to  deliver  it  to  the  consignees,  he  is  liable 
for  damages  to  the  consignees,  who,  relying  on  the  correctness  of  the  recital, 
jjay  the  shipper  for  more  iron  than  was  actually  on  board.*  ^ 

Operation  as  Evidence  of  Quantity,  Quality,  etc. — As  to  operation  of 
bill  of  lading  as  evidence  of  quantity,  quality,  conditions,  etc.,  see  ante,  "As  Evi- 
dence of  Quantity,  Quality  or  Condition  of  Goo^s,"  §§  492-494.  A  bill  of  lad- 
ing for  a  specified  number  of  tons  of  scrap  iron,  "marked  and  numbered  as  per 
margin,"  and  concluding  "weight  unknown  to"  the  master,  binds  the  shipowner 
to  deliver  only  so  much  as  is  actually  shipped.®*  The  ambiguity,  if  there  be 
any,  is  a  patent  one,  and  must  be  removed  by  taking  every  clause  and  word  in 


64.  Effect  as  warranty  of  quality,  con- 
dition, etc. — Shepherd  v.  Naylor  (Mass.), 
5  Gray  591.  As  to  operation  and  effect 
of  bill  of  lading  as  warranty,  quantity, 
etc.,  see  ante,  "Effect  as  Warranty  or 
Quantity,    etc.,"    §§    488-491. 

But  in  Barrett  v.  Rogers,  7  Mass.  297, 
5  Am.  Dec.  45,  the  court  held  that  such 
must  be  the  reasonable  construction, 
where  no  such  words  were  used,  and 
therefore  held  that  the  receipt  and  un- 
dertaking expressed  in  a  bill  of  lading  are 
prima  facie  evidence  of  the  quantity, 
quality  and  condition  of  goods  received 
for  carriage,  but  are  not  conclusive.  See, 
also,  Clark  v.  Barnwell  (U.  S.),  12  How. 
272,  13  L.  Ed.  985;  Haddow  v.  Perry 
(Eng.),  3  Taunt.  303;  Shepherd  v.  Nay- 
lor  (Mass.),  5  Gray  591. 

G5.  Effect  as  warrant  of  quantity. — 
Relyea  v.  New  Haven  Rolling-Mill  Co., 
42    Conn.   579,   75   Fed.   420. 

66.  As  evidence  of  quantity  or  weight. 
— Shepherd  v.  Naylor  (Mass.),  5  Gray 
591.  See  Sears  v.  Wingate  (Mass.),  3  Al- 
len 108;  Hall  v.  Mayo  (Mass.),  7  Allen 
455. 

In  Law  V.  Botsford,  26  Fed.  651,  the 
vessel  took  on  board  at  Port  Huron  a 
cargo  of  wheat  for  Buffalo,  and  the  meas- 
urement at  the  port  of  delivery  was  less 
than  that  called  for  by  the  bills  of  lad- 
ing. The  court  said:  "It  can  not  be  too 
well  understood  that  a  vessel  has  dis- 
charged her  entire  duty  when  she  has 
delivered  all  she  has  received.  This  is 
not  only  the  dictate  of  common  sense, 
tut  is  also  the  law,  as  laid  down  in  Shep- 
herd V.  Naylor  (Mass.),  5  Gray  591,  and 
Kelley  v.  Bowker  (Mass.),  11  Gray  428, 
71  Am.  Dec.  725.  So  that,  while  the  fact 
that  the  vessel  did  not  tally  as  much  at 
Buffalo  as  Port  Huron  cast  upon  the 
master  the  burden  of  proving»that  she 
delivered  all  that  she  received,  he  fully 
satisfied    this    requirement,    and    hence,    I 


think,  is  exonerated  from  liability  in  that 
particular.  In  this  view,  it  is  not  neces- 
sary for  me  to  solve  the  question  which 
in  its  nature  is  insoluble,  viz,  whether  the 
cargo  was  correctly  weighed  at  Port  Hu- 
ron or  at  Buffalo.  It  is  impossible  for 
us  to  tell  at  this  time  where  the  mistake 
occurred.  There  was  a  mistake  in  meas- 
uring this  cargo,  either  inboard  or  out- 
board. If  the  mistake  occurred  at  Buf- 
falo, then  the  vessel  is  entitled  to  her 
freight  upon  the  amount  of  the  bill  of 
lading.  If  the  mistake  occurred  at  Port 
Huron,  she  is  entitled  to  her  freight  upon 
the  Buffalo  weight."  Waydell  v.  Adams, 
46  N.  Y.  S.  240. 

Rhodes  v.  Newhall,  126  N.  Y.  574,  27 
N.  E.  947,  22  Am.  St.  Rep.  859,  was  an 
action  against  the  consignee  of  a  cargo 
of  wheat,  under  the  bills  of  lading  pro- 
viding: "All  deficiency  in  cargo  to  be 
paid  by  the  carrier  and  deducted  from 
the  freight,  and  any  excess  in  the  cargo 
to  be  paid  for  to  the  carrier  by  the  con- 
signee." The  court,  without  questioning 
the  rule  laid  down  in  Ellis  v.  Willard,  9 
N.  Y.  529,  Seld.  Notes  242;  Abbe  v.  Eaton, 
51  N.  Y.  410;  Meyer  v.  Peck,  28  N.  Y. 
590;  and  similar  cases — that  "an  ordinary 
bill  of  lading  is  not  conclusive  as  be- 
tween the  original  parties,  either  as  to 
the  shipment  of  the  goods  or  the  quan- 
tity," and  that,  "as  to  those  matters,  it 
operates  merely  as  a  receipt,  and  is  open 
to  explanation  on  the  trial  by  parol  evi- 
dence"— said:  "This  case  is  distinguish- 
able in  its  facts  from  those  considered  in 
the  cases  referred  to.  Here  the  parties 
have  provided  by  express  language  for 
the  particular  contingency  under  this 
contract.  *  +  *  The  provisions  fixing 
the  quantity  of  grain  received,  and  pro- 
viding a  mode  by  which  any  deficiency  or 
excess  in  quantity  shall  be  dealt  with,  do 
not  seem  susceptible  of  any  other  effect 
than    to    prescribe    a    rule    by    which    the 
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the  contract,  as  they  apply  to  the  subject  matter;  they  are  to  be  construed  to- 
gether, and  reconciled  as  far  as  possible,  so  as  to  extract  from  them  the  true 
meaning  and  intent  of  the  parties.®"^  Bills  of  lading,  which,  although  containing 
formal  recitals  of  the  weight  of  a  commodity  received,  also  contain  a  clause, 
"'Weight,  measure  and  contents  unknown,"  are  not  conclusive  against  the  ves- 
sel as  to  the  exact  weight;  and  the  uncontradicted  testimony  of  the  master  and 
mate  that  the  commodity  was  not  weighed  when  taken  on  board,  and  that  all 
that  was  actually  received  was  delivered,  is  sufficient  to  exonerate  the  ship  from 
liability  for  a  prima  facie  shortage.** 

In  Actions  for  Freight. — The  estimated  weight  of  a  cargo  stated  in  bills  of 
lading  prepared  by  the  shipper  and  signed  by  the  master  constitutes  an  agree- 
ment binding  on  the  parties  for  the  purpose  of  computing  freight,  unless  im- 
peached by  proof  of  a  difference  in  the  actual  weight.*^  In  an  action  by  the 
■charterers  of  a  vessel  against  the  shippers  of  the  cargo  for  freight,  a  bill  of  lad- 
ing, given  by  the  charterers  to  parties  from  whom  the  shippers  purchased  the 
cargo,  and  who  placed  it  on  board,  is  not  conclusive  as  to  the  amount  of  goods 
•carried.'^'' 

Freight — Refunding  Unearned  Freight. — Bills  of  lading  in  the  ordinary 
form,  which  show  prepayment  of  the  freight,  in  connection  with  the  established 
lules  of  law,  constitute  a  completed  contract,  binding  the  carrier  to  refund  the 
freight,  if  not  earned ;  and,  in  the  absence  of  fraud  or  mistake,  parol  evidence 
is  not  admissible  to  change  the  conditions  of  such  contract.''' ^ 

Operative  as  Evidence  or  'Warranty  of  Title  or  Ownership. — See  ante, 
'"As  Evidence  or  'Warranty  of  Title  or  Ownership,"   §§  496-498. 

Effect  of  Understating  Quantity. — See  ante,  "Effect  of  Understating  Quan- 
tity," §  495. 

Stipulations  as  to  Value. — As  to  stipulations  and  bills  of  lading  as  to  value, 
see  ante,  "Stipulations  as  to  Value,"  §  511. 

Freight  and  Demurrage. — See  ante,  "Freight  and  Demurrage,"  §  512. 

Operation  as  Evidence  of  Carrier's  Liability  as  Warehouseman. — As  to 
■operation  and  effect  of  bills  of  lading  for  evidence  of  liability  of  carriers  as 
warehousemen,  see  ante,  "As  Evidence  of  Caarrier's  Liability  as  Warehouse- 
man," §  513. 

§  4271.  Transfer. — Negotiability. — As  to  negotiability  of  bills  of  lading, 
see  ante,  "Negotiability,"  §§  514-518. 

Transferability  and  Assignability. — See  ante,  "Transferability  and  As- 
signabihty,"  §  519. 

Mode  of  Transfer. — As  to  the  mode  of  transferring  bills  of  lading,  see 
ante,  "Mode  of  Transfer,"  §§  520-536. 

Person  Who  May  Make  Transfer. — As  to  who  may  transfer  bills  of  lading, 
itee  ante,  "Persons  Who  May  Make  Transfer,"  §§  537-539. 

Consideration. — See  ante,  "Consideration,"  §  540. 

consignee    can    determine    the    amount    of  shippers  have  purchased   it,   and   ■who   are 

freight    and    charges    payable    by    him    to  accordingly,    for    this    purpose,    the    ship- 

the    carrier.''      Waydell   v.    Adams,    46    N.  per's    agents,    and    the    charterers    of    the 

Y.    S.   240.  vessels  have   given  a  bill   of  lading  for  a 

67.  Shepherd  v.  Naylor  (Mass.),  5  Gray  certain  quantity  of  merchandise,  but  spe- 
591.                                    _  cially  stamped  on  its  face,  "'Weights  and 

68.  Conflicting  recitals. — The  Seefah-  measurement  unkno^wn,"  such  charterers 
rer,   133    Fed.   793.  are  not  estopped  from  disputing  the  state- 

69.  Statements  as  to  ■weight — Comput-  ment  of  the  bill  of  lading  as  to  the  amount 
ing  freight. — Symons  v.  10,466  Barrels  of  of  merchandise,  though  the  shippers  have 
Cement,  195  Fed.  1017.  settled   -with   the   vendors   thereof   on   the 

70.  Conclusiveness  in  action  for  freight.  basis  of  the  quantity  so  stated.  'Waydell 
—■Waydell    v.    Adams,    46    N.    Y.    S.    240.  v.  Adams,  46  N.  Y.   S.  240. 

See   ante,   "In   General,"   §  493.  71.       Freight  —  Refunding      unearned 

■When  the  cargo  of  a  vessel  has  been  '  freight. — De  Sola  v.  Pomares,  119  Fed. 
put  on  board  by  persons  from  whom  the       373. 
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Effect  of  Transfer.— As  to  operation  and  effect  of  transfer  of  bills  of  lad 
ing,  see  ante,  "Effect  of  Transfer,"  §§  541-576. 

Effect  of  Statutes.— The  Pennsylvania  Act  of  Septemer  24,  1866,  declaring 
bills  of  lading  negotiable,  is  not  limited  merely  to  bills  representing  goods  in 
transit  to  warehousemen  or  persons  in  like  business.'^^  But  aside  altogether 
from  statute,  bills  of  lading  may  be  so  far  negotiable  that,  by  the  indorsement 
thereof  by  the  consignees,  the  title  to  the  goods  is  transferable  to  a  bona  fide 
purchaser  or  pledgee  for  value.'' ^  gy  ^he  well-settled  principles  of  commercial 
law,  the  consignee  is  thus  constituted  the  authorized  agent  of  the  owner,  who- 
ever he  may  be,  to  receive  the  goods ;  and  by  his  indorsement  of  the  bill  of  lad- 
ing to  a  bona  fide  purchaser,  for  a  valuable  consideration,  without  notice  of  any 
adverse  interest,  the  latter  becomes,  as  against  all  the  world,  the  owner  of  the 
goods.  This  is  the  result  of  the  principle  that  bills  of  lading  are  transferable  by 
indorsement,  and  thus  may  pass  the  property.  It,  matters  not  whether  the  con- 
signee in  such  case  be  the  buyer  of  the  goods,  or  the  factor  or  agent  of  the  owner. 
His  transfer  in  such  a  case  is  equally  capable  of  divesting  the  property  of  the 
owner,  and  vesting  it  in  the  indorsee  of  the  bill  of  lading.^*  The  principle  that, 
where  one  of  two  persons  equally  innocent  of  actual  fraud  must  suffer  from  the 
tortious  act  of  a  third,  he  who  gave  the  wrongdoer  the  means  of  perpetrating  the 
wrong  must  bear  the  consequences  of  the  act,  has  often  been  enforced  by  the 
courts  against  a  party  who,  by  documentary  evidence  of  title  or  otherwise, 
i.as  clothed  his  agent  or  any  other  person  with  the  apparant  absolute  ownership 
of  personal  property,  and  thus  enable  him  to  deal  with  it  as  if  he  were  the 
owner.''' 5 

Breach,  Mortgage  or  Collateral  Security. — See  ante,  "Pledge,  Mortgage 
or  Collateral  Security,"  §  577. 

Purchase  or  Discount  of  Draft  with  BiU  of  Lading  Attached. — As  to 
purchasing  or  discounting  drafts  with  bill  of  lading  attached,  see  ante,  "Pur- 
chase or  Discount  of  Draft  with  Bill  of  Lading  Attached,"  §§  578-587. 

Deposit  of  Draft  with  Bill  of  Lading  Attached  for  Collection. — As  to 
depositing  draft  with  bill  of  lading  attached  for  collection,  see  ante,  "Deposit  of 
Draft  with  Bill  of  Lading  Attached  for  Collection,"  §  588. 

Duplicate  and  Triplicate  Bills. — As  to  duplicate  and  triplicate  bills  of  lad- 
ing, see  ante,  "Duplicate  and  Triplicate  Bills,"  §  589. 

§  4272.  Effect  on  Connecting  Carrier. — As  to  operation  and  effect,  a 
bill  of  lading  as  binding  intermediate  and  terminal  carriers,  see  ante,  "Effect  as 
Binding  Intermediate  and  Terminal  Carrier,"  §  590. 

72.  Effect  of  statutes. — Munroe  v.  Phil-  Co.,  75  Fed.  545,  writ  of  error  dismissed 
adelphia  Warehouse  Co.,  75  Fed.  545.  See  by  stipulation  79  Fed.  999,  24  C.  C.  A. 
Shaw  V.   Railroad   Co.,   101   U.   S.   557,   25       685. 

L.  Ed.  892.  74.   Munroe  v.  Philadelphia  Warehouse 

73.  Munroe  v.  Philadelphia  Warehouse       Co.,  75   Fed.  545. 

Co.,  75  Fed.  545.  75.   Munroe  v.  Philadelphia  Warehouse 

Plaintiffs,     in     Paris,     advanced    money  Co.,  75  Fed.  545;  Calais  Steamboat  Co.  v. 

upon  goods  in  transit  to  this  country,  tak-  Scudder    (U.   S.),   2   Black  372,   17   L.   Ed. 

ing  a  trust  receipt,  whereby  the  consign-  282;  Pennsylvania  R.  Co.'s  Appeal,  86  Pa. 

ees    agreed    to    hold    the    merchandise    on  80;  Robertson  v.  Hay,  91  Pa.  242;  Miller 

storage    as    plaintiffs'    property    until    the  v.  Browarsky,  130  Pa.  372,  18  Atl.  643. 

loan    was    repaid    or    otherwise    provided  In  the   case  of  Pollard  v.  Reardon,   15 

for.      Plaintiffs   thereafter   voluntarily   put  C.  C.  A.  171,  65  Fed.  848,  it  was  said  by 

the  bills  of  lading,  indorsed  in  blank,  into  Judge    Putman:      "There   is   every   reason 

the   hands    of   persons   who    obtained    ad-  found    in    the    law    of    equitable    estoppel 

vances  on  them  from  defendants,  in  Phil-  and    in    sound    public   policy   for   holding, 

adelphia,  who  were  ignorant  of  plaintiffs'  and   no    injustice    is    involved    in   holding, 

claim.     Held  that,   independently   of  stat-  that,  if  one  of  two  must  suffer,  it  should 

ute,  the  bill  of  lading  were  so  far  negotia-  be    he    who    voluntarily    puts    out    of    his 

ble  that  defendants  were  entitled  to  hold  hands  an  assignable  bill  of  lading,  rather 

the   goods   as   against   the  claim  of  plain-  than    he    who    innocently   advances    value 

tiffs.     Munroe  v.  Philadelphia  Warehouse  thereon." 
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§  4273.  Modification  or  Rescission. — As  to  modifying  or  rescinding  bills 
of  lading,  see  ante,  "Modification  or  Rescission,"  §  591. 

§  4274.  Surrender,  Discharge  or  Release. — As  to  surrendering,  discharg- 
ing or  releasing  bills  of  lading,  see  ante,  "Surrender,  Discharge  or  Release,'" 
§592. 

§  4275.  Actions  on  Bills  of  Lading. — As  to  actions  to  enforce  rights  aris- 
ing under  bills  of  lading,  see  ante,  "Actions,"  §§  593-602. 

§§  4276-4337.  Transportation  and  Delivery— §§  4276-4277.  Gen- 
eral Consideration — §  4276.  Title,  Custody  and  Control  of  Goods.— Title 
and  Rights  of  Consignor,  Consignee  or  Third  Person — Right  to  Maintain 
Action  against  Carrier. — See  ante,  "Title,  Custody  and  Control  of  Goods," 
chapter  9;    post,  "In  General,"  §  4313. 

Title  and  Rights  of  Carrier — Right  to  Maintain  Action  Respecting 
Property  Transported. — See  ante,  "Title,  Custody  and  Control  of  Goods," 
chapter  9;  post,  "By  Carrier,"  §  4312. 

§  4277.  Liability  as  Warehouseman.'^® — In  the  case  of  a  carrier  by  wa- 
ter, where  the  time  of  the  arrival  of  the  goods  is  uncertain  the  ship  remains  lia- 
ble as  a  carrier  until  the  consignee  has  had  a  reasonable  time  after  notice  to 
remove  the  goods.'^^  A  steamship  company,  which,  on  the  arrival  of  its  vessel, 
placed  the  cargo  of  a  shipper  in  a  warehouse  on  the  wharf,  which  it  had  the 
right  to  use,  and  from  there  made  delivery  to  the  shipper,  the  goods  not  having 
been  stored  for  the  account  and  risk  of  the  shipper,  remained  responsible  there- 
for until  delivery  and  is  liable  for  a  shortage  due  to  some  of  the  goods  having 
been  stolen  from  the  warehouse.'^®  Where  freight  had  been  landed  on  the 
wharf,  and  the  consignees  were  notified  of  its  arrival,  paid  the  freight,  and  re- 
moved part  of  the  goods,  the  carrier's  responsibility  was  terminated,  and  any 
obligation  that  remained  with  reference  to  goods  not  removed  was  that  of  a 
warehouseman  or  wharfinger.'''*  And  where  a  vessel  is  detained,  after  the  ex- 
piration of  time  for  unloading ,  by  the  act  of  the  consignee,  she  is  liable 
as  a  warehouseman  only.s"  Where,  by  the  provision  of  a  bill  of  lading,  merchan- 
dise is  to  be  delivered  "from  the  ship's  tackles  where  the  ship's  responsibility 
shall  cease,"  her  liability,  after  the  goods  are  discharged,  is  that  of  a  bailee, 
charged  with  the  duty  to  take  ordinary  care  of  the  property  for  a  reasonable 
length  of  time,  and  not  to  abandon  it,  or  negligently  expose  it  to  injury. ^i  Where 
a  bill  of  lading  provided  that,  on  arriving  at  destination,  the  master  should  hold 
the  cargo  for  a  specified  number  of  days  or  less  and  to  receive  therefor  a  speci- 
fied sum,  it  was  held  that  the  carrier's  liability  as  a  carrier  ceased  on  the  arrival 
of  the  boat  with  its  cargo  in  good  order  and  ready  for  delivery  on  notice  of  ar- 
rival to  the  consignee  and  his  election  not  to  remove  the  cargo.^^ 

76.  Liability  as  warehouseman. — See  negligence  in  failing  to  exercise  reason- 
ante,  "Carrier  as  Warehouseman,"  Chap-  able  care  in  selecting  a  safe  place  to  un- 
ter,  13:  post,  "Negligence  in  Discharging  load.  Rosenstein  v.  Vogemann,  184  N. 
or  in  Caring  for  Goods  after  Discharge,"  Y.  325,  77  N.  E.  625,  affirming  92  N.  Y. 
§  4306.  S.    86,    102   App.    Div.    39. 

77.  Reasonable  time  after  notice. — See  78.  Evans  v.  New  York,  etc.,  Steamship 
ante,    "Express    Companies    and    General       Co.,   163   Fed.  405. 

Carriers  by  Water,"  §  1093.  79.    Payment    of    freight    and    removal 
Where    a    carrier   did   not   give   proper  „£  part  of  goods.— Stone  v.  Clyde  Steam- 
notice    to    the    consignee    to    appear    and  gj^ip  Co.,  139  N.  C.  193,  51  S.  E.  894. 
take  charge  of  the  freight,  and  allow  rea-  ^^    y^g^^j  detained  by  consignee.-The 
sonable  time  thereafter  for  h.m  to  do  so,  ^_  ^    ^^^^.      ^33  p^    > 
but    unloaded    the    freight    upon    a    pier,  vi,        -d  ■*  •      c<.          t.-     n       ,„., 
which  collapsed,  so  as  to  iniure  the  goods,  81.  Smith  v.  Britain  Steamship  Co.,  133 
the    carrier    was    liable,    irrespective     of  Fed.  176. 
the    question    whether    it    was    guilty    of  82.  Putnam  v.  Furnam,  71  N.  Y.  590. 
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§§  4278-4288.  Duties  and  Liabilities  as  to  Transportation  and  De- 
livery—§  4278.  In  General.— See  ante,  "Duties  as  to  TransportBtion  in  Gen- 
eral," §  812. 

Duty  to  Carry  in  Vessel  Specified  in  Contract. — The  contract  of  af- 
freightment obliges  the  carrier,  in  the  absence  of  a  legal  excuse,  to  carry  the 
freight  to  the  destined  port  in  the  very  vessel  stipulated  in  the  bill  of  lading;  ^* 
and  it  is  no  defense,  in  an  action  for  breach  of  the  contract,  that  the  shipowners 
offered  to  carry  the  goods  on  another  vessel  at  no  additional  risk  or  cost.** 

§  4279.  Loading  Goods. — Time  for  Loading. — Where  a  charter  party 
fixes  no  time  for  the  loading  by  the  shipper  to  begin  or  end,  the  law  will  pre- 
sume that  a  reasonable  time  under  all  the  circumstances  known  to  the  parties  or 
presumed  to  have  been  within  their  contemplation  was  intended,  and  a  provi- 
sion for  such  reasonable  time  will  be  considered  as  agreed  to  by  the  parties. ^^ 

Consignment  of  Vessel  to  Third  Person  for  Loading. — In  the  absence  of 
some  agreement  to  the  contrary  between  owner  and  charterer  or  some  evi- 
dence showing  a  contrary  intent,  the  party  who  is  to  load  the  vessel  will  be 
deemed  the  agent  of  the  charterer,  and,  when  the  charterer  consigns  the  vessel- 
to  another  for  loading,  it  makes  itself  responsible  for  the  acts  or  omissions  of 
such  consignee  the  same  as  though  it  had  directed  the  vessel  consigned  to  itself 
at  the  same  place.®^ 

Liability  for  Overestimating  Amount  Loaded. — Vessel  owners  can  not 
be  held  liable  to  a  shipper  for  the  amount  of  an  overpayment  made  by  him  to 
miners  for  a  cargo  of  stone  furnished  him  for  loading  the  vessel  because  the 
master  overestimated  the  amount  loaded  and  the  shipper  accepted  his  estimate 
as  the  basis  for  making  such  payment,  where  it  does  not  appear  that  the  master 
acted  fraudulently.*'^ 

§§  4280-4281.  Deviation    and    Delay— §  4280.  Deviation.— It  is  the 

duty  of  the  owner  of  a  vessel  receiving  a  cargo  for  transportation  to  proceed 
without  unnecessary  deviation  in  the  course,  agreed  upon  in  the  contract,*** 
or  if  none  be  designated,  in  the  customary  and  usual  route  to  the  port  of  de- 
livery.*9  In  every  contract  of  affreightment,  unless  otherwise  expressly  pro- 
vided, the  carrier's  undertaking  is  that  he  will  diligently  carry  the  goods  on  the 
agreed  voyage  without  any  unnecessary  deviation.^''  So,  if  a  carrier  would  se- 
cure the  right  to  deviate  from  the  usual  course  he  should  stipulate  for  it  in  the 
bill  of  lading.*!  The  words  "with  liberty  *  *  *  to  make  deviation,"  in  a 
bill  of  lading,  give  the  carrier  the  right  to  make  only  such  departures  from  ihe 
voyage  as  are  necessary  and  reasonable.^^  Where  the  vessel  is  destined  for 
several  ports  and  places,  the  master  should  proceed  to  them  in  the  order  in  which 

83.  Duty  to  carry  in  vessel  specified  in  Receipt  for  goods  designating  route.-— 
contract. — Harrison  v.  Steward,  Fed.  Cas.  A  receipt  for  goods  "for  Baltimore,  via 
No.  6,145,  Taney  485;  Cox  v.  Foscue,  37  Chesapeake  &  Delaware  Canal,"  is  a  con- 
Ala.  505,  79  Am.  Dec.  69;  Louisville,  etc.,  tract  to  carry  the  goods  through  that 
Packet  Co.  v.  Rogers,  20  Ind.  App.  594,  canal  to  Baltimore.  Hand  v.  Baynes 
49  N.  E.  970.  See  ante,  "Duties  as  to  (Pa.),  4  Whart.  304,  33  Am.  Dec.  54. 
Transportation  in  General,"  §  812;  post,  89.  Customary  and  usual  route. — Pro- 
"Transshippjng  and  Forwarding,"  §  4288.  peller  Niagara  v.  Cordes  (U.  S.),  31  How. 

84.  Harrison  v.  Steward,  Fed.  Cas.  No.  7,   16  L.   Ed.  41;   The  Maggie   Hammond 
6,145,    Taney    485.  (U.   S.),  9  Wall.  435,   19  L.   Ed.  773;  The 

85.  Time   for  loading. — Peck  v.  United  Citta  Di  Messina,  169  Fed.  472;  The  In- 
states, 152   Fed.   524.  drapura,  171  Fed.  929;  Powers  v.  Daven- 

86.  Consignment  of  vessel  to  third  per-  port    (Ind.),   7   Blackf.    497,   43   Am.   Dec. 
son     for     unloading.  —  Peck     v.     United  100. 

States,  152  Fed.  524.  90.    Globe    Nav.    Co.    v.    Russ    Lumber,. 

87.  Overestimating    amount    loaded. —      etc.,   Co.,  167   Fed.  228. 

Barber  v.  Vlasto,  104  Fed.  101.  91.  Lawrence  v.  McGregor  (O.),  Wright 

88.  Deviation — Duty    to    proceed   upon      193. 

agreed  course. — The   Indrapura,   171   Fed.  92.    Swift   &   Co.   v.   Furness,   etc.,   Co.,. 

939.  87  Fed.  345. 
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they  are  usually  visited,  or  that  designed  by  the  contract,  or,  in  certain  cases,  by 
the  advertisement  relating  to  the  particular  voyage. ^^ 

What  Constitutes  Deviation. — "Deviation"  is  defined,  generally  speaking, 
to  be  a  voluntary  departure  without  necessity  or  reasonable  cause  from  the  regu- 
lar and  usual  course  of  the  voyage.^*  It  means  a  departure  from  the  usual  course 
of  the  voyage,  or  from  the  usual  manner  of  prosecuting  it.^P  Whether  there 
has  been  a  deviation  is,  upon  conceded  facts,  a  question  for  the  court. ^^  For 
a  vessel  after  arriving  at  the  port  of  delivery  to  return  to  the  port  of  shipment, 
and  thence  make  a  second  voyage  to  the  port  of  delivery,  is  not  a  deviation.*'^ 
An  alteration  of  a  voyage  requiring  the  vessel  to  proceed  by  sea  instead  of 
through  a  canal,®^  the  placing  of  a  vessel  in  dry  dock  after  she  had  received 
;argo  on  board  for  the  voyage,  for  the  purpose  of  painting  her  bottom  when 
that  was  not  a  maritime  necessity, ^^  or  for  a  steamer  to  take  in  tow  a  four- 
masted  schooner  belonging  to  the  same  owners,^  constitutes  a  deviation.  Where 
it  appeared  that  the  usual  route  of  vessels  from  between  two  points  was  through 
Long  Island  Sound  in  summer  and  winter,  that  in  a  certain  winter  the  naviga- 
tion of  the  sound  was  obstructed  by  ice  for  a  longer  period  than  usual,  and  that 
in  February,  during  that  period,  a  vessel  departed  from  such  usual  route,  and 
performed  her  voyage  in  the  open  sea,  on  the  south  side  of  Long  Island,  it 
was  held,  that  this  was  a  deviation,  without  reasonable  necessity.^  Where 
goods  were  consigned  from  Savannah  to  a  port  of  Spain,  under  bill  of  lading 
reciting  that  the  vessel  was  bound  for  that  port,  and  the  vessel  went  first,  without 
necessity  or  reasonable  cause,  to  a  port  in  Italy  not  in  the  usual  course  of  vessels 
bound  from  Savannah  to  the  Spanish  port,  thus  subjecting  the  goods,  when 
delivered  at  that  port,  to  an  extra  duty  under  the  law  of  Spain,  this  was  such  a 
deviation  as  would  authorize  the  consignors  to  recover  in  an  action  against  the 
owner  of  the  ship  for  loss  thus  occasioned.* 


93.  Vessel    destined   for    several   ports. 

— Propeller  Niagara  v.  Cordes   (U.  S.),  21 
How.  7,  16  L.   Ed.  41. 

94.  What  constitutes  deviation. — Pacific 
Coast  Co.  V.  Yukon  Independent  Transp. 
Co.,  83  C.  C.  A.  625,  155  Fed.  29;  Hostet- 
ter  V.  Park,  137  U.  S.  30,  34  L.  Ed.  568, 
11  S.   Ct.   1. 

95.  Globe  Nav.  Co.  v.  Russ  Lumber, 
etc.,   Co.,   167  Fed.   228. 

96.  Question  for  court. — Crosby  v. 
Fitch,  12  Conn.  410,  31  Am.  Dec.  745. 

97.  Pacific  Coast  Co.  v.  Yukon  Inde- 
pendent Transp.  Co.,  83  C.  C.  A.  625,  155 
Fed.  29. 

Breach  of  contract  of  affreightment — 
Provision  for  deviation. — Libelant  con- 
tracted with  respondent  for  the  carriage 
of  goods  from  Seattle  to  St.  Michaels, 
Alaska.  It  was  fully  understood  that 
libelant  intended  to  market  the  goods 
along  the  Yukon  river  as  soon  as  the 
ice  went  out,  and  that  it  had  a  vessel 
awaiting  at  St.  Michaels  for  the  purpose. 
It  was  agreed  that  the  goods  should  be 
taken  on  the  first  trip  of  respondent's 
vessel  north,  and  should  be  delivered  as 
soon  as  the  ice  was  out  of  the  harbor 
at  St.  Michaels,  which  was  known  to  be 
usually  about  the  1st  of  July.  Libelant 
refused  to  ship  without  such  agreement. 
The  bills  of  lading,  which  were  issued 
after  the  cargo  was  on  board,  provided 
that  in  case  the  vessel  should  be  pre- 
vented by  stress  of  weather  or  otherwise 


from  entering  the  port  of  delivery,  the 
carrier  might  convey  the  property  to  the 
nearest  or  other  port,  and  thence  return 
it  to  the  port  of  delivery  by  the  same 
or  other  vessel,  subject  to  the  contract 
for  the  original  voyage  and  at  the  risk 
of  the  owner.  The  vessel  reached  St. 
Michaels  June  20th,  and,  finding  the 
harbor  iilled  with  ice,  returned  to  Nome, 
and  there  tendered  delivery  at  ship's 
tackle,  which  being  refused  she  returned 
to  Seattle,  and  delivered  the  goods  at  St. 
Michaels  on  her  next  trip  on  July  19th. 
The  ice  went  out  of  the  barber  about 
July  1st.  Held,  that  the  vessel  was 
bound  by  the  contract  of  affreightment  to 
wait  until  the  ice  went  out  or  to  transship 
the  goods  at  Nome  to  be  delivered  at  St. 
Michaels  as  soon  as  the  harbor  was  free, 
at  her  own  expense,  and  that  she  was  lia- 
ble for  the  damages  caused  by  her  breach 
of  contract.  Pacific  Coast  Co.  v.  Yukon 
Independent  Transp.  Co.,  155  Fed.  29, 
83   C.   C.  A.   625. 

98.  Going  by  sea  instead  of  canal. — - 
Hand  v.  Baynes  (Pa.),  4  Whart.  204,  33 
Am.   Dec.   54. 

99.  Placing  vessel  in  dry  dock. — The 
Indrapura,   171   Fed.   929. 

1.  Taking  vessel  in  tow. — Globe  Nav. 
Co.  V.  Russ  Lumber,  etc.,  Co.,  167  Fed. 
228. 

2.  Crosby  v.  Fitch,  12  Conn.  410,  31 
Am.    Dec.   745. 

3.  Robinson  v.  Hoist,  96  Ga.  19,  23 
S.  E.  76. 
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Excuses  for  Deviation. — A  deviation  from  the  direct  route  may  be  excusa- 
ble if  rendered  necessary  to  execute  repairs  for  the  preservation  of  the  ship, 
or  the  prosecution  of  the  voyage,  or  to  avoid  a  storm,  or  an  enemy,  or  pirates, 
for  the  purpose  of  obtaining  necessary  supplies,  or  for  the  purpose  of  assisting 
another  vessel  in  distress.*  But  an  ordinary  or  temporary  obstruction  of  the 
prescribed  route  will  not  justify  a  deviation  therefrom.^ 

Deviation  Usual  or  Customary. — See  ante,  "Necessity  and  Justification," 
§  833. 

Delay  as  Deviation. — Delay  of  a  vessel,  even  upon  the  roule  prescribed  by 
a  policy  or  bill  of  lading,  may  amount  to  deviation.^ 

§  4281.  Delay.'^ — It  is  the  duty  of  the  carrier  by  water  receiving  a  cargo 
for  transportation,  in  the  absence  of  any  stipulation  as  to  the  period  of  sailing, 
to  commence  the  voyage  within  a  reasonable  time,  without  delay,  and  as  soon  as 
the  wind,  weather,  and  tide  will  permit,^  proceed  without  unnecessary  delay,*' 
and  transport  the  goods  within  a  reasonable  time  to  the  point  of  destination.^** 
And  where  shipowners  fail  to  deliver  cargo  within  the  time  reasonably  neces- 
sary to  make  the  voyage,  and  the  delay  is  not  due  to  stress  of  weather  or  any  of 
the  causes  for  which  they  do  not  assume  liability,  they  are  liable  to  the  shipper 
for  losses  resulting  to  him  from  such  delay,  although  no  time  for  delivery  was 
fixed  by  the  bill  of  lading.^i  A  steamship  line  is  liable  for  damages  suffered  by 
the  owner  of  goods  through  a  fall  in  price  while  delivery  was  delayed,  owing  to 
a  failure  of  the  company  to  forward  the  goods  on  the  vessel  to  which  they  were 
constructively  delivered  and  which  issued  bills  of  lading.^^ 

Excuses  for  Delay. — The  carrier  is  not  responsible  for  delay  in  the  voyage 
on  account  of  boisterous  weather  or  adverse  winds,  low  tides,  or  the  like,  un- 


4.  Excuses  for  deviation.  —  Propeller 
Niagara  v.  Cordes  (U.  S.),  21  How.  7,  16 
L.  Ed.  41;  The  Maggie  Hammond  (U. 
S.),  9  Wall.  435,  19  L.  Ed.  772. 

5.  Ordinary  or  temporary  obstruction. 
—Hand  v.  Baynes  (Pa.),  4  Whart.  204, 
33   Am.   Dec.   54. 

6.  Delay  as  deviation. — The  Citta  Di 
Messina,   169   Fed.   473. 

Delay  not  constituting  deviation. — Un- 
der bills  of  lading  which  recited  that  the 
vessel  was  bound  for  New  York,  "but 
with  liberty  to  the  steamer  either  before 
or  after  proceeding  towards  that  port  to 
proceed  to  and  stay  at  any  port  or  places 
whatsoever,  although  in  a  contrary  direc- 
tion to  or  out  of  or  beyond  the  route  to 
the  said  port  of  discharge  once  or  oftener 
in  any  order,  backwards  or  forwards  for 
loading  or  discharging  cargo  or  passen- 
gers or  for  any  purpose  whatsoever,"  the 
stopping  of  the  vessel  at  the  next  port'of 
call  for  13  days  awaiting  cargo  of  which 
she  obtained  but  a  small  part  did  not  con- 
stitute a  deviation.  The  Citta  Di  Mes- 
sina, 169  Fed.  472. 

7.  Delay  in  transportation  or  delivery. 
— See  ante,  "Delay  in  Transportation  or 
Delivery,"    Chapter   11. 

8.  Time  of  sailing. — The  Maggie  Ham- 
mond (U.  S.),  9  Wall.  435,  19  L.  Ed.  772; 
Propeller  Niagara  v.  Cordes  (U.  S.),  21 
How.  7,  16  L.  Ed.  41.  See  Philadelphia, 
etc.,   R.   Co.  V.  Peale,   135   Fed.   606. 

9.  The   Indrapura,   171   Fed.   929. 


10.  Transportation  to  destination  within 
reasonable  time. — The  Delaware  (U.  S.), 
14  Wall.  579,  30  L.  Ed.  779;  Commander- 
in-Chief  (U.  S.),  1  Wall.  43,  17  L.  Ed. 
609;  The  Gordon  Campbell,   141  Fed.  435. 

11.  Where  no  time  agreed  upon. — The 
Prussia,   100  Fed.  484. 

Proper  estimate  of  delay. — On  a  libel 
for  damages  for  unreasonable  delay  in 
transporting  horses  to  Alaska  during  the 
Klondike  rush  of  1898,  the  evidence 
showed  that  a  horse  was  worth  $30  a 
day  during  the  period  of  delay.  It  further 
showed  that  the  horses  were  put  on 
board  the  vessel  on  February  22d,  that 
the  vessel  did  not  sail  until  February  34th, 
that  it  stopped  two  days  on  the  way,  that 
it  arrived  at  its  destination  on  March  6th, 
that  the  horses  were  not  discharged  until 
March  9th,  and  that,  owing  to  a  further 
delay  in  unloading  their  equipment,  they 
were  not  available  for  service  until  March 
14th.  This  delay  was  caused  by  using  a 
lighter  which  was  used,  notwithstanding 
the  payment  of  wharfage  by  the  shipper 
in  advance  in  order  that  there  should  be 
no  such  delay.  Held,  that  an  estimate  of 
damages  on  the  basis  of  10  days'  delay 
was  reasonable,  and  an  award  of  damages 
on  such  basis  was  not  excessive.  La  Con- 
ner, etc.,  Transp.  Co.  v.  Widmer,  136  Fed. 
177,  69  C.   C.   A.   193. 

12.  Failure  to  forward  goods  on  vessel 
to  which  they  were  delivered. — The  Gut- 
enfels,  166  Fed.  989,  decree  affirmed  in  170 
Fed.   937.  . 


3891 


CARRIAGE  OI'  PROPERTY. 


§  4281 


less  it  could  be  avoided  by  the  use  of  proper  precautionary  measures.!^  The 
■carrier  is  liable  for  failure  to  promptly  deliver  a  cargo  unless  prevented  by 
stress  of  weather,  endangering  the 'safety  of  the  cargo,  or  preventing  further 
progress.  Exposure  to  inclement  weather,  or  fear  of  encountering  ice  or  cold, 
constitutes  no  excuse.^*  While  it  may  be  the  duty  of  a  common  carrier  receiv- 
ing freight  for  transportation  by  rail  and  beyond  the  seas  ordinarily  to  provide 
for  the  clearance  of  the  vessel  in  which  the  goods  are  to  be  shipped,  the  shipper 
•can  not  complain  of  failure  to  obtain  such  clearance  when  it  is  prevented  by  the 
nature  of  the  shipment.i^ 

Delay  in  discharging  through  default  of  the  vessel  does  not  entitle  the  char- 
terer or  consignee  to  damages,  in  the  absence  of  a  contract  for  delivery  by  a 
particular  day,  but  simply  extends  the  time  within  which  the  discharge  may  be 
made  without  liability  of  the  charterer  or  consignee  for  demurrage. i**  Of  course, 
if  a  vessel  having  agreed  to  load  or  discharge  a  cargo  on  a  certain  day,  fails  to 
do  so,  the  usual  consequences  of  a  breach  of  contract  may  be  recovered." 

Waiver  of  Right  to  Damages. — Where  the  owner  of  a  cargo  has  means  of 
information  that  the  ship  has  become  unfit  for  navigation,  and  of  the  opportuni- 
ties for  repairs,  and  of  the  probable  delay,  he  may  be  estopped  by  his  acts  or 
acquiescence  from  claiming  damages  to  the  market  value  of  the  goods  arising 
from  such  delay.^^  Where  the  carrier  after  agreeing  to  furnish  a  vessel  to  trans- 
port a  cargo  of  lumber,  but  without  any  definite  contract  as  to  time,  was  delayed 
in  procuring  a  vessel,  but  the  owner,  having  failed  to  secure  one  elsewhere,  ac- 
cepted the  carrier's  when  tendered^  the  carrier  can  not  be  held  liable  for  ex- 
penses incurred  in  consequence  of  the  delay.^^ 

Failure  to  Show  Contract  of  Carriage. — Where  it  is  not  shown  that  a  ves- 
sel undertook  the  carriage  of  goods,  an  action  in  rem  will  not  lie  against  her  for 
■delay  in  their  transportation  caused  by  being  sent  on  another  vessel. ^^     A  com- 


13.  Excuses  for  delay. — Clark  v.  Barn- 
well  (U.   S.),   12  How.   373,   13   L.   Ed.   985. 

14.  Holland  v.  735  Tons  of  Coal  36  Fed. 
784;  Philadelphia,  etc.,  R.  Co.  v.  Peale,  135 
Fed.  606. 

A  barge  laden  with  coal  started  on  a 
voyage  from  Philadelphia  to  Boston  in 
tow  of  a  powerful  steamship  at  a  time 
when  there  was  floating  ice  in  the  Dela- 
ware river.  Two  or  three  miles  down  the 
river,  heavier  ice  was  encountered;  and 
in  the  first,  unsuccessful,  attempt  of  the 
steamship  to  force  her  way  through,  the 
targe  was  injured,  making  it  necessary 
for  her  to  stop  for  repairs.  The  steam- 
ship then  successfully  passed  through  the 
ice,  and  proceeded  alone.  Held,  under 
the  evidence,  that  the  condition  of  the 
river  was  not  such  as  to  render  the  barge 
negligent  in  starting,  in  view  of  the  size 
and  strength  of  the  vessels;  it  being  her 
duty  to  make  every  reasonable  efifort  to 
deliver  the  cargo  promptly.  Philadelphia, 
etc.,  R.  Co.  V.  Peale,  135  Fed.  606. 

15.  Nature  of  shipment. — Farmers,' 
etc..  Trust  Co.  v.  Northern  Pac.  R.  Co., 
113  Fed.  829,  reversed  in  120  Fed.  873, 
57  C.  C.  A.  533,  which  is  affirmed  in 
Northern  Pac.  R.  Co.  v.  American  Trad- 
ing Co.,  25  S.  Ct.  84,  195  U.  S.  439,  49  L. 
Ed.  269,  on  the  ground  that  the  carrier 
was    negligent. 

16.  Delay    in    discharging. — Milburn    v. 
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Federal    Sugar    Refin.    Co.,    161    Fed.    717, 
reversing  The  Heathdene,  155  Fed.  368. 

17.  Milburn  v.  Federal  Sugar  Refin.  Co., 
161  Fed.  717,  citing  Petrie  v.  Heller,  35 
Fed.  310. 

18.  Waiver  of  right  to  damages. — The 
Strathdon,  89   Fed.  374. 

The  ship  was  delayed  necessarily  for 
six  months  for  repairs,  during  which  time 
the  cargo  owners  and  underwriters,  to 
whom  abandonment  was  made,  although 
fully  apprised  of  the  condition  of  the  ship, 
made  no  demand  for  the  transshipment 
and  forwarding  of  the  sound  portion  of 
the  cargo,  and  the  cargo  owners  appar- 
ently acquiesced  in  the  delivery  of  the 
goods  by  the  ship,  while  the  underwriters 
simply  stated  that  they  should  hold  the 
ship  responsible  for  the  delay,  but  de- 
clined all  propositions  of  the  carrier  for 
expediting  the  delivery.  Held,  that  the 
cargo  owners,  or  their  successors  in  ti- 
tle, were  not  entitled  to  recover  damages 
for  decline  in  the  market  value  of  such 
cargo  on  account  of  the  alleged  unrea- 
sonable delay  in  delivery.  The  Strathdon, 
89  Fed.  374. 

19.  Murray  v.  Jump   Co.,  148  Fed.   133. 

20.  Failure  to  show  contract  of  carriage. 
— The  agent  at  Barcelona  of  the  owners 
of  the  B.  contracted  to  carry  goods  from 
there  to  New  York  via  Marseilles.  The 
bill  of  lading  provided  for  the  carriage  of 
the  goods  by  the  B.,  or,   at  the   carrier's 
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plaint  alleging  that  after  a  breach  by  defendant  of  a  contract  to  transport  plain- 
tifFs  property  on  defendant's  vessel  "it  was  then  and  there  agreed"  that  de- 
fendant would  transport  the  property  on  the  same  terms  on  a  following  vessel,  not 
alleged  to  have  been  owned  or  controlled  by  defendant,  and  that  such  vessel 
would  reach  the  port  of  destination  "at  substantially  the  same  time"  as  defend- 
ant's ;  but  that  by  reason  of  delays  it  did  not  arrive  until  several  days  later  than 
defendant's  vessel  whereby  plaintiff  was  damaged,  does  not  state  a  cause  of 
action,  there  being  no  contract  nor  consideration  alleged  which  would  render 
defendant  responsible  for  the  delay  complained  of.^"- 

§§  4232-4283.  Failure  or  Refusal  to  Deliver— §  4282.  In  General.— 

The  duty  of  the  carrier  is  not  merely  to  safely  carry  the  goods  intrusted  to  it, 
but  also  to  deliver  them,  or  do  what  is  equivalent  thereto. ^^  Where  a  vessel 
stranded  on  a  voyage  near  her  port  of  delivery,  and  on  being  released  some  days 
later  started  back  with  the  intention  of  delivering  the  cargo  back  to  the  consign- 
ors, in  violation  of  the  contract  of  carriage,  the  consignees  were  entitled  to  sue 
(he  vessel  in  admiralty  to  recover  the  cargo  and  damages  for  its  nondelivery. ^^ 

Excuse  for  Nondelivery  in  General.^* — Though  generally  a  bailee  may  not 
set  up  title  in  a  third  party  in  an  action  by  the  bailor,  in  an  action  against  a  mas- 
ter of  a  vessel  for  failing  to  deliver  goods,  he  may  show  that  the  goods  belong 
to  a  third  party  who  has  forbidden  delivery.^^  And  a  shipper  can  not  demand 
the  delivery  of  his  goods,  if  the  landing  of  them  would  expose  the  vessel  to 
seizure. 2<3  Where  a  suit  against  a  common  carrier  by  water  for  nondelivery  of 
certain  goods  was  not  brought  until  two  years  after  the  defendant  had  received 
them,  it  was  no  defense  that  the  river  on  which  the  goods  were  to  be  carried  was 
for  four  months  after  they  were  received  too  low  for  the  navigation  of  defend- 
ant's boat.^'' 

Requiring  Proof  of  Right  to  Goods. — See  ante,  "Requiring  Proof  of  Right 
to  Goods,"  §  839. 

Detention  for  Debt  or  Charges. — See  ante,  "Detention  for  Debt  or 
Charges,"  §  841.  A  carrier,  refusing  to  deliver  freight  without  payment  of  de- 
murrage not  due,  is  liable  for  a  conversion. ^s 

§  4283.  Short  Delivery. — Where  a  certain  number  of  cases  of  goods  are 
laden  on  board  of  a  vessel  in  good  order,  they  are  thereafter  until  delivery,  at 
the  ship's  risk  with  respect  to  contents,  and  she  is  liable  for  a  deficiency,  in  the 
absence  of  a  valid  exception  in  the  bill  of  lading.^s  But  the  carrier  is  not  liable 
for  the  shrinkage  of  the  cargo  owing  to  the  inherent  nature  and  quality  of  the 
goods.-^^     The  receipt  of  a  specified  number  of  packages  by  the  master  makes 

option,   by   another   ship.     It   recited   the  23.     The    Eva    D.    Rose,    153    Fed.   913, 

name   of  the   captain   of  the   B.,   but   the  modifying  decree,  151  Fed.  704. 

signature  thereto  was  illegible,  and  bore  24.    Excuse  for  nondelivery  in  general. 

no  satisfactory  resemblance  to  h.s  name.  _See   ante,    "Excuse   for   Nondelivery   in 

Ihe  B.  was  not  at  Barcelona  at  that  time  General"   §   837 

nor  thereafter.     The   goods   were   carried  25.    That   goods   belonged   to    another. 
by  another  vessel,  which  sailed  from  Mar-  -Hayden   v.   Davis,   9    ctl.    573. 
seiUes    19   days   after   the   B.   sailed   from  „„     xt„    ,                ,  ^        . 
that  port.     Held,  that  a  libel  in  rem  for  ^f'    ^^?,*'  exposed  to  seizure.— Monte- 
damages    from    the    delay   would    not   lie  S"^°  \H^^'  ^  ^h  "^-  „   ^^     .   ^,     ,  . 
against   the   B.,   even   in  favor  of  a  bona  „„f "    Wallace  v.  Vigus   (Ind.),  4  Blackf. 
fide   purchaser   of   the   bill    of   lading,    as  „a     r.  *     *•        r       j 
there  was  nothing  on  its  face  to  indicate,  ^-  ,  detention  for  demurrage  not  due. 
to  one  exercising  care,  that  it  was  signed  — •f^a-l'^er-Bond  Lumber  Co.  v.  Pennsylya- 
by   her  captain.     The   Britannia,   i^?   Fed.  ?,'^    ^-    ^°-'    ^^^    N.   Y.   S.    624,   74   Misc. 
495.  ^ep.   63. 

21.  Johanson  v.  Sondheim,  145  Fed.  620  29.  Short  delivery.— The  Seneca,  163 
76  C.  C.  A.  310.  Fed.  591. 

22.  Liability  for  failure  or  refusal  to  de-  30.  Shrinkage  due  to  inherent  nature 
liver.- See  ante,  "Duty  and  Necessity  of  of  goods.— Janney  v.  Tudor  Co.,  3  Fed. 
Delivery,"  §  835;  "Liability  for  Failure  814.  See  Glasgow  Steam  Shipping  Co.  v. 
or  Refusal  to   Deliver,"   §§   836-841.  Tweedle  Trading  Co.,  154  Fed.  84. 
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a  prima  facie  case  against  the  ship  where  a  smaller  number  is  delivered ;  ^^  but 
the  ship  will  be  discharged  if  he  is  able  to  show  that  he  delivered  all  that  he 
actually  received.^^  Under  a  bill  of  lading  providing  that  it  should,  in  the  ab- 
sence of  fraud  or  obvious  error,  be  conclusive  evidence  against  the  carrier  of  the 
quantity  of  cargo  received,  where  the  cargo  was  carefully  tallied  when  received 
on  board,  but  the  ship  delivered  less  than  the  stated  quantity,  there  was  no  "ob- 
vious error"  which  will  relieve  her  from  liability  for  the  shortage.^*  Where 
bills  of  lading  for  cargoes  of  phosphate  specified  the  quantity,  but  contained  the 
further  statements,  "Weight  and  quantity  unknown,"  or  "Weight  unknown," 
the  burden  rests  upon  the  shipowners  to  account  for  any  discrepancy  between 
the  quantity  delivered  and  that  specified;  but  this  is  met  by  proof  t^iat  the  full 
quantity  loaded  was  delivered,  and  this  may  be  shown  as  against  a  consignee  who 
has  paid  drafts  drawn  by  the  shippers  for  the  full  quantity  specified,  where  the 
bills  of  lading  were  attached  to  the  drafts. ^^  The  rule  that  a  vessel  is  liable  for 
cargo  received,  but  not  delivered,  does  not  apply  to  a  case  where  all  the  cargo 
received  was  carried  to  the  port  of  delivery,  but  a  portion  of  it  had  been  so  dam- 
aged on  the  voyage  that  it  could  not  be  identified.^  ^ 

§  4284.  Notice  of  Arrival  of  Goods. — It  is  indispensable  that  a  consignee 
should  have  notice  of  the  arrival  of  the  goods. ^'^  So  the  carrier  is  liable  for  the 
destruction  of  goods  from  nonexempted  causes  after  delivery  upon  its  wharf  at 
destination,  but  before  notice  of  arrival  to  the  consignee.^''     It  is  held  that  if  the 


31.  Effect  of  receipt. — Bolton  Steam 
Shipping  Co.  V.  Grossman,  206  Fed.  183; 
James  v.  Standard  Oil  Co.,  189  Fed.  719, 
decree  affirmed  in  191   Fed.  837. 

32.  Liable  only  for  goods  actually  re- 
ceived.— Dean  v.  King,  32  O.  St.  118;  Bol- 
ton Steam  Sliipping  Co.  v.  Crossman,  306 
Fed.  183.  See  Planters'  Fertilizer  Mfg. 
Co.  V.  Elder,  101  Fed.  1001,  43  C.  C.  A. 
130;  The  Delaware  (U.  S.),  14  Wall.  579, 
30  L.  Ed.  779;  James  v.  Standard  Oil  Co., 
189  Fed.  719,  affirmed  in  191  Fed.  837. 
See  Glasgow  Steam  Shipping  Co.  v. 
Tweedle   Trading    Co.,    154    Fed.    84. 

The  rule  that  the  master  of  a  vessel 
has  no  authority  by  virtue  of  his  position, 
either  actual  or  apparent,  to  sign  a  bill 
of  lading  for  cargo  not  actually  received 
on  board,  applies  when  there  is  only  a 
deficiency  in  part  through  mistake,  and 
the  owner  can  not  be  held  liable,  either 
by  the  original  consignee  or  an  indorsee 
of  the  bill  of  lading,  for  such  a  shortage, 
where  the  quantity  actually  received  is 
delivered.  American  Sugar  Refin.  Co.  v. 
Maddock,  93  Fed.  980,  36  C.  C.  A.  43, 
affirming  decree,  91  Fed.   166. 

Evidence  showing  delivery  of  entire 
cargo. — A  ship  received  151,886  cases  of 
petroleum  to  be  transported  to  Japan. 
The  consignee  only  acknowledged  receipt 
of  151,661.  The  cargo  was  tallied  out  of 
the  steamer  by  her  second  and  third  offi- 
cers and  three  of  her  sailors,  whose  tally 
showed  a  shortage  of  753  cases,  which 
was  manifestly  incorrect.  When  the  dis- 
crepancy was  discovered,  the  master  re- 
quested a  recount  from  the  consignee, 
which  was  declined,  on  the  ground  that  it 
could  not  be  conveniently  had,  and  in  the 
meantime  part  of  the  cargo  was  reshipped. 
It  was  shown  that  no  part  of  the  cargo 
was  used  on  the  steamer,  and  there  was 


no  opportunity  for  abstraction  or  loss 
during  the  voyage,  and  that  all  of  the 
cargo  received  was  delivered  except  six 
cases,  purchased  for  the  steamer's  use. 
Held,  in  the  absence  of  other  evidence, 
such  facts  established  a  prima  facie  case 
of  delivery  of  the  entire  cargo.  McLaren 
V.  Standard  Oil   Co.,  134  Fed.  958. 

33.  The  Sikh,  175  Fed.  869,  decree  af- 
firmed in  184  Fed.  990,  107  C.  G.  A.  566. 

34.  Planters'  Fertilizer  Mfg.  Go.  v.  El- 
der,  101   Fed.   1001,   43   C.   C.  A.   130. 

35.  The   Good    Hope,    190   Fed.   597. 

36.  Notice  of  arrival  of  goods. — Morgan 
V.  Dibble,  39  Tex.  107,  94  Am.  Dec.  264. 
See  ante,  "Carrier  by  Water,"  §  844;  "Ex- 
press Companies  and  General  Carriers  by 
Water,"  §  1093;  "Necessity  for  Notice  of 
Arrival   of   Goods,"   §   1095. 

A  bill  of  lading  provided  that  the  goods 
were  to  be  taken  from  the  ship  by  the 
consignee  immediately  upon  their  coming 
to  hand  in  discharging  the  ship,  and  that 
the  carrier's  responsibility  should  cease 
package  by  package  immediately  upon  the 
goods  leaving  the  ship's  deck  or  tackle, 
and  that,  if  not  taken  from  alongside  by 
the  consignee,  the  goods  would  be  landed 
at  his  risk  of  fire,  loss,  or  injury  on  the 
dock  or  in  the  warehouse  or  in  craft.  The 
bill  contained  no  provision  as  to  nofice 
to  the  consignee  of  the  arrival  of  the 
goods.  Held,  that  it  was  the  duty  of  the 
carrier  to  give  notice  of  the  time  and  place 
of  the  arrival  of  the  vessel  and  a  rea- 
sonable time  thereafter  for  the  removal 
of  the  goods.  Judgment,  93  N.  Y.  S.  86, 
102  App.  Div.  39,  affirmed  in  Rosenstein 
V.  Vogemann,  77  N.  E.  635,  184  N.  Y.  335. 

37.  Jennings  v.  Clyde  Steamship  Co., 
133  N.  Y.  S.  398,  148  App.  Div.  615;  Sea 
Coast  Lumber  Co.  v.  Clyde  Steamship 
Co.,   133  N.  Y.  S.  303,  148  App.  Div.  622. 
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consignee  has  actual  notice  of  the  arrival  of  the  vessel  containing  the  consign- 
ment, the  master  is  not  bound  to  give  him  further  notice  thereof ;  ^^^  but  there 
are  cases  holding  the  contrary.^^'' 

Sufficiency  of  Notice. — See  ante,  "Duties  in  Making  Delivery,"  §  845. 

§  4285.  Mode  and  Sufficiency  of  Delivery.s^ — Must  Be  Attended  with 
No  Fact  to  Impair  Title. — The  delivery  contemplated  by  the  contract  is  a 
transfer  of  the  property  into  the  power  and  possession  of  the  consignee.  The 
surrender  of  possession  by  the  master  must  be  attended  with  no  fact  to  impair 
the  title  or  affect  the  peaceful  enjoyment  of  the  property.*'^ 

Necessity  for  Personal  Delivery. — See  ante,  "Necessity  for  Personal  De- 
livery," §  848. 

Time  of  Delivery. — A  delivery  by  the  carrier,  to  be  effectual,  should  not  only 
be  at  the  proper  place,  which  is  usually  the  wharf,  but  at  a  proper  time.*'^ 

Place  of  Delivery. *2 — A  carrier  by  water  must  deliver  goods  at  the  destina- 
tion,** at  the  customary  wharf  for  the  discharge  of  a  vessel  in  the  absence  of  a 
contract  or  established  usage  to  the  contrary.**  Any  right  of  the  carrier  under 
the  contract  to  compel  consignees  to  take  goods  shipped  "from  alongside"  is 
waived  by  the  carrier  unloading  the  goods  onto  the  dock.*^  Where  a  vessel  went 
aground  not  far  from  a  port  of  delivery,  consignees  who  received  cargo  where 
she  lay,  thereby  waived  a  delivery  in  strict  compliance  with  the  contract.*'^  Al- 
though provisions  in  a  bill  of  lading  permit  the  discharge  of  cargo  at  other  ports 
than  that  to  which  it  is  consigned  in  case  of  circumstances  of  war,  which,  in  the 
opinion  of  the  master,  render  it  unsafe  to  enter  or  discharge  there,  the  master, 
as  agent  of  all  concerned,  is  bound  to  exercise  prudence  to  protect  the  interests 
of  the  cargo  as  well  as  the  vessel,  and  the  discharge  of  cargo  by  him  at  another 
port,  as  being  contraband  of  war,  is  not  justified  unless  the  facts  show  that  there 
was  reasonable  necessity  therefor.*'^ 


_  38a.  Where  consignee  has  actual  no- 
tice of  arrival  of  ship. — The  Ravensdale, 
75    Fed.   4X3. 

38b.  The  Middlesex,  Fed.  Cas.  No. 
9,533;  Unnevehr  v.  Hindoo,  1  Fed.  627. 

39.  Mode  and  sufficiency  of  delivery. 
—See  ante,  "In  General,"  §  843;  "What 
Constitutes  Delivery,"  §  843. 

40.  Must  be  attended  with  no  fact  to 
impair  title. — Howland  v.  Greenway  (U. 
S.),  33  How.  491,  16  L.  Ed.  391;  O'Brien 
V.  Miller,  168  U.  S.  287,  42  L.  Ed.  469, 
18   S.   Ct.   140. 

"Delivering  the  cargo  charged  with  a 
lien  for  an  indebtedness  of  the  shipowner 
is  not  different  in  principle  or  effect  from 
the  nondelivery  of  a  portion  or  the  whole 
in  a  damaged  condition.  It  is  also  analo- 
gous in  principle  to  a  jettison  of  a  portion 
of  the  cargo  for  the  benefit  of  the  ship 
and  the  remainder  of  the  cargo,  when 
a  clear  right  to  contribution  would'  ex- 
ist, enforceable  in  admiralty.  Dupont, 
etc.,  Co.  V.  Vance  (U.  S.),  19  How.  162, 
15  L.  Ed.  584."  O'Brien  v.  Miller,  168 
U.   S.  287,  42  L.   Ed.  469,   18   S.    Ct.   140. 

41.  Time  of  delivery. — Richardson  v. 
Goddard  (U.  S.),  23  How.  28,  16  E.  Ed. 
412.  See  ante,  "Carrier  by  Water,''  §  844; 
"Time    of   Delivery,"    §    847. 

42.  Place  of  delivery. — See  ante,  "Car- 
rier by  Water,"  §  844;  "Place  of  Deliv- 
ery."  §§  849-853. 

43.  Adams  &  Co.  v.  Haught,  14  Tex. 
243. 


44.  Morgan  v.  Dibble,  39  Tex.  107,  94 
Am.   Dec.   264. 

Where  a  consignee  of  goods  did  not 
inform  a  transportation  company  of  his 
intention  not  to  be  bound  by  the  estab- 
lished custom  at  a  certain  port  to  make 
wharfage  charges  against  consignees  and 
not  against  the  carrier,  the  carrier  was 
entitled  to  unload  the  goods  at  the  wharf, 
which  was  the  usual  place  of  deposit,  in- 
stead of  delivering  them  out  of  the  ship 
or  at  its  side.  Riddick  -v.  Dunn,  145  N. 
C.  31,  58  S.  E.  489,  13  Am.  &  Eng.  Ann. 
Cas.   382. 

45.  The  Titania,  131  Fed.  229,  65  C. 
C.    A.    215,    affirming   134   Fed.    975. 

46.  Accepting  cargo  at  intermediate 
point.— The  Eva  D.  Rose,  151  Fed.  704, 
decree  modified  on  rehearing,  153  Fed. 
912. 

47.  The  Styria,   93   Fed.   474. 

The  Austrian  steamship  Styria  was 
loaded  at  an  Italian  port  with  a  cargo 
of  sulphur  consigned  to  New  York,  and 
cleared  on  April  34,  1898.  On  the  day 
before,  a  Spanish  proclamation  was  is- 
sued, declaring  the  existence  of  a  state  of 
war  between  Spain  and  the  United  States, 
and  in  which  sulphur  was  declared  con- 
traband. On  April  27th,  the  master,  who 
had  not  sailed,  commenced  the  discharge 
of  the  cargo,  which  was  completed  May 
7th.  Almost  immediately  after  the  dec- 
laration of  war  the  public  prints  con- 
tained statements  of  negotiations  for  the 


3895  CARRIAGE   01?    PROPERTY.  §§   4285-4286 

Eifect  of  Custom  or  Usage. — See  ante,  "Effect  of  Custom  or  Usage," 
§  846;  "In  General,"  §  849.  A  custom  having  been  established  to  deliver  car- 
goes of  tea  within  a  particular  part  of  the  water  front  in  a  certain  port,  a  vessel! 
having  a  cargo  consisting  principally  of  tea  is  bound  to  make  delivery  there  if 
required  by  the  consignees,  and  if  is  no  defense  to  a  suit  for  damages  for  the 
refus.al  to  discharge  there  that  in  one  or  two  instances  other  vessels  have  also 
refused,  nor  is  it  material  that  other  piers  afforded  better  facilities  for  discharg- 
ing.*8  Evidence  that,  on  the  arrival  of  a  vessel  in  port,  the  master,  by  direc- 
tion of  the  consignees,  who  were  to  pay  the  wharfage,  engaged  a  berth  for  the 
vessel  at  a  particular  wharf,  is  not  sufficient  to  charge  him  with  their  knowledge 
of  a  rule  of  that  wharf  concerning  the  mode  of  discharging  cargoes  different 
from  the  usage  at  similar  wharves  in  the  same  port.*^ 

Opportunity  to  Inspect  and  Remove  Goods. — See  ante,  "Carrier  by 
Water,"  §  844;  "Duties  in  Making  Delivery,"  §  845. 

Insufficient  Delivery. — A  carrier  who  would  deposit  goods  on  a  wharf  at 
night  or  on  Sunday,  and  abandon  them  without  a  proper  custodian,  before  the 
consignee  had  proper  time  and  opportunity  to  take  them  into  his  possession  and 
care,  would  not  fulfill  the  obligation  of  his  contract.^"  Where  a  carrier  con- 
tracted to  deliver  wheat  to  the  consignee,  who  had  an  office  on  the  pier  within 
the  port,  of  delivery  but  on  the  arrival  of  the  vessel,  the  consignee  directed  the 
master  to  proceed  with  his  vessel  across  the  channel  of  the  river  to  a  railroad 
elevator  within  the  port,  and  the  cargo  was  destroyed  by  fire  while  waiting  to 
be  discharged,  there  was  not  sufficient  delivery  before  the  fire  to  discharge  the 
carrier  from  liability. '^ 

§  4286.  To  Whom  Delivery  May  Be  Made— Misdelivery.— See  ante,  "To 
Whom  Delivery  May  Be  Made,"  §§  854-857.  It  is  not  enough  if  the  carrier  by 
water  carry  the  goods  in  safety,  but  he  must,  in  due  time,  and  without  demand 
upon  him,  deliver  them  to  the  consignee  or  do  that  which  in  contemplation  of  law 
is  tantamount  thereto,  before  he  is  discharged  from  his  responsibility  as  carrier.^^ 
A  ship's  delivery  of  a  consignment  of  dutiable  goods  to  the  customs  authorities, 
being  required  by  the  law  and  usage  of  the  place — delivery  to  the  proper  party 
thereafter  devolving  on  such  authorities — is  a  good  delivery  as  between  the 
shipper  and  carrier.^^  By  issuing  bills  of  lading  for  merchandise,  stipulating 
for  a  delivery  to  order,  the  ship  becomes  bound  to  deliver  it  to  no  one  who  has 
not  the  order  of  the  shipper.^* 

Misdelivery. — A  carrier  is  bound  to  deliver  the  goods  entrusted  to  it  for 
transportation  to  the  person  entitled  to  receive  them  and  it  is  liable  for  delivery 
to  the  wrong  person. ^^ 

purpose     of     having     sulphur     exempted  48.    Custom  as   to  place   of   delivery. — 

from    contraband    goods,    and    repeatedly-  Hewlett  v.   Burrell,   105   Fed.  80,  44  C.   C. 

stated  that  such  eflforts  would  be  success-  A.  363. 

ful,   of  which  statements  the   master  was  49.     Croucher  v.  Wilder,   98   Mass.   323. 

aware,   and  also  of  the  announcement  of  50.    Insufficient  delivery. — Richardson  v. 

their  success,  and  he  was  also  notified  of  Goddard   (U.   S.),  33   How.  38,   16  L.   Ed. 

such  result  by  one  of  the  shippers  before  412. 

the  discharge  of  the  cargo  was  completed.  51.    Gibbs  v.  Van  Buren,  48  N.  Y.  661. 

At    the    next    Italian    port,    to    which    he  52.    To   whom   delivery   may   be  made. 

went  for  a  new  cargo,   on   May  10th,  he  — Morgan  v.  Dibble,  39  Tex.  107,  94  Am. 

heard    read    an    official    announcement    to  Dec.  264. 

the   same   effect,   though   it   had   not  been  53.     Delivery    to    custom    authorities. — 

publicly  proclaimed.     Other  vessels  sailed  Herbst    v.    The    Asiatic    Prince,    97    Fed. 

at   about  the   same   time  he   cleared   with  343,   affirmed   in   The   Asiatic   Prince,    lOS 

cargoes    of    sulphur,    and    were    not    mo-  Fed.  387,  47  C.  C.  A.  325. 

lested.      Held    that,    under    the    circum-  54.    Stipulation  for  delivery  to  order. 

stances,  it  was  his  duty  to  wait  a  reason-  The  Thames   (U.   S.),   14  Wall.  98,  20  L. 

able   time    before    discharging   the    cargo,  Ed.   804. 

and,    as   he   had   reasonable    assurance    of  55.     Misdelivery. — See    ante,    "Misdeliv- 

safety  by  May  10th,  he  was  not  justified  ery,"   §§  858-866. 

in    such   discharge.     The   Styria,    93    Fed.  Carrier    not    liable. — B.     and     C.     took 

474.  goods  to  a  boat  and  accepted  a  receipt 


§§  4287-4288  carriers.  3896 

§  4287.  Failure  or  Refusal  of  Consignee  to  Receive  Goods. — See  ante, 
"Failure  or  Refusal  of  Consignee  to  Receive  Goods,"  §  868. 

Sale  of  Goods. — Where  goods  arrive  in  a  perishing  condition  from  causes 
for  which  the  carrier  is  not  responsible,  and  the  consignee  refuses  to  receive  them, 
the  carrier  is  justified  in  selling  the  goods  for  their  value  in  such  condition.^® 

§  4288.  Transshipping  and  Forwarding. — When  the  vessel  is  wrecked 
or  otherwise  disabled  in  the  course  of  the  voyage,  and  can  not  be  repaired 
without  too  great  delay  and  expense,  the  master  is  at  liberty  to  transship  the 
goods  and  send  them  forward;  and  if  another  vessel  can  be  had  in  the  same  or 
fi  contiguous  port,  or  at  one  within  a  reasonable  distance,  it  becomes  his  duty 
under  such  circumstances  to  procure  it  and  transport  the  goods  to  their  place 
of  destination. ^'^  The  rule,  however,  is  not  obligatory  in  cases  where  the  goods 
are  not  perishable,  provided  the  ship  can  be  repaired  in  a  reasonable  time.  In 
that  state  of  the  case  he  may,  if  he  deems  it  best,  retain  the  goods  until  the  re- 
pairs are  made,  and  forward  them  in  his  own  vessel ;  and  upon  the  same  prin- 
ciple and  for  the  same  end,  if  he  have  no  means  to  transship  the  goods,  it  is 
his  duty  to  repair  his  own  vessel,  when  capable  of  being  repaired,  provided  it 
can  be  done  within  a  reasonable  time,  and  he  has  the  means  at  his  command. ^^ 

Where  Voyage  but  Part  of  Transit. — -Where  a  bill  of  lading,  signed  by  a 
master,  shows  that  a  voyage  to  a  particular  place  named  on  it  is  but  part  of  a 
longer  transit  which  it  is  understood  is  to  be  made  by  the  cargo  shipped,  and 
that  the  cargo  is  to  be  carried  forward  in  a  continuous  way  on  its  further  voy- 
age, the  master  must  be  presumed  to  have  contracted  in  reference  to  the  course 
of  trade  connected  with  getting  the  cargo  forward. ^^  In  such  a  case,  if  any 
obstacle  should  intervene,  which  by  the  regular  course  of  the  trade  is  liable  to 
occur  and  for  a  short  time  retard  the  forwarding,  the  master  can  not,  from  a 
mere  inability  to  find  storage  at  the  intrepot,  turn  about,  and  taking  the  cargo 
to  some  near  port,  store  it  there,  and  inform  the  consignee;  but  he  should 
wait.®°  The  general  course  of  business  in  forwarding  when  the  ship  of  the 
signer  of  a  through  bill  of  lading  does  not  go  all  the  way  to  the  port  of  ulti- 
mate destination,  of  which  fact  the  shipper  has  knowledge,  or  is  given  notice  by 
the  through  bill  of  lading,  and  the  manifest  necessity  of  transshipment  by  the 
through  undertaker  under  such  contract  as  it  can  reasonably  make,  justifies  the 
l^resumption  of  its  authority  to  make  such  contract,  and  to  bind  the  shipper 
thereby,  although  the  terms  of  the  new  contract  may  not  be  in  all  respects  the 
same  as  its  own;  but,  in  any  event,  the  undertaking  and  liability  of  the  second 
carrier  are  measured  by  its  own  contract,  provided  its  terms  are  reasonable,  and 

from    the    second    clerk    in    the    name    of  374;    The    Maggie    Hammond    (U.    S.),    9 

A.,   to   whom    C.   was   indebted.      B.    held  Wall.  435,  19   L.  Ed.  772;   Clark  v.  Barn- 

himself  out  as  owner  to  the  captain,  ac-  well  (U.  S.),  12  How.  272,  13  L.  Ed.  985; 

companied    the    goods    on    the    trip,    and  Rich   v.   Lambert    (U.    S.),    12    How.   347, 

when  the  boat  reached  its  destination  re-  13  L.  Ed.  1017;  Harrison  v.  Fortlage,  161 

ceived    the    goods    and    paid    the    freight.  U.  S.  57,  40  L.  Ed.  616,   16  S.   Ct.  488. 

Held,  that  A.  could  not  recover  the  value  58.     Propeller    Niagara    v.    Cordes    (U. 

of  the  goods  from  the  owner  of  the  boat,  S.),   31   How.  7,   16   L.   Ed.  41.     See  The 

since  the  receipt  was  taken  merely  as   a  Strathdon,    89    Fed.    374. 

security,   and   B.   was   by   the   consent   of  59.    Where  voyage  but  part  of  transit. 

A.  and  C.  made  apparent  owner,  and  put  — ^The   Convoy's  Wheat   (U.   S.),   3  Wall, 

in    a    position   to    impose    on   the    officers  S35,  18  L.   Ed.  194. 

of   the    boat.     De    Baun   v.   Atchison,    14  eo.  Inability  to  find  storage  at  entrepot. 

^°-  5^3.  mu     T,   L   ,•  ,     T.    .       —The   Convoy's   Wheat   (U.   S.),  3  Wall. 

56.  Sale  of  goods.— The  Bobolmk,  Fed.      335    ig   ^    Ed    194 

Cas    No.  1588    6  Sawy.  146.     See  Astsrup  if  there  is   easy '  telegraphic   communi- 

V.   Lewy,   19   l-ed.   536.  cation    with    the    consignees,    the    master 

57.  Transshipment  and  forwarding  should  notify  them  of  his  difficulty,  that 
when  vessel  wrecked  or  disabled.— Pro-  they  may  send  him,  if  they  please,  in- 
peller  Niagara  v.  Cordes  (U.  S.),  21  How.  structions.  The  Convoy's  Wheat  (U. 
7,  16  L.  Ed.  41;  The  Strathdon,  89  Fed.  S.),  3  Wall.  225,  18  L.  Ed.  194. 
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not  in  contravention  of  the  maritime  law.^^  The  foreign  agents  of  an  owner  ot 
merchandise,  authorized  to  ship  the  goods,  also  have  impHed  authority,  gen- 
erally speaking,  to  agree  upon  the  terms  of  the  contract  of  carriage;  and  where 
they  know  that  transshipment  is  necessary  they  may  lawfully  empower  the  first 
carrier  to  deliver  the  goods  to  a  connecting  carrier  upon  terms  that  are  not  the 
same  as  those  of  the  first  bill  of  lading.®^ 

Transshipment  without  Legal  Excuse. — As  agent  of  the  owner  the  mas- 
ter of  a  vessel  is  bound  to  carry  the  goods  shipped  on  her  to  their  place  of  des- 
tination in  his  own  ship,  unless  he  is  prevented  from  so  doing  by  the  act  of  God, 
the  public  enemy,  the  act  of  the  shipper,  or  by  some  one  of  the  perils  excepted 
in  the  contract  of  shipment.®^  A  transshipment  of  the  freight  without  a  legal 
excuse,  however  competent  and  safe  the  vessel  into  which  the  transfer  is  made, 
is  a  violation  of  the  contract,  an  infringement  of  the  rights  of  the  freighter, 
and  subjects  the  carrier  to  liability  if  the  freight  be  lost.^* 

§§  4289-4311.  Loss  or  Injury— §§  4289-4296.  Liability  as  Insurer 
— §  4289.  In  General. — A  carrier  of  merchandise  by  water  for  hire  is  to  be 
regarded  as  a  common  carrier,  and  like  common  carriers  by  land,  in  the  absence 
of  any  legislative  provision  prescribing  a  different  rule,  is  in  general  to  be  held 
responsible  as  an  insurer,^^  and  as  such  is  liable  for  the  safe  custody,  due  trans- 
portation, and  right  delivery  of  the  goods  or  merchandise  which  it  receives  and 
undertakes  to  transport ;  *®  and  consequently  is  liable  in  all  events  and  for  every 
loss  or  damage  to  the  merchandise,  unless  it  happen  by  the  act  of  God,  or  the 
public  enemy,  the  fault  of  the  shipper  or  owner  of  the  goods,  the  inherent  nature 
of  the  goods,^'^  the  law  of  the  country,*®  or  some  other  cause  or  accident, 
without  any  fault  or  negligence  on  its  part,  as  is  expressly  excepted  in  the  bill 
of  lading  or  contract  of  shipment.^^  The  carrier  must  show  that  the  loss  or 
injury  was  from  some  cause  for  which  he  is  not  responsibleJ<>     So  a  vessel  is 

61.    Transshipment  by  through   carrier  Caledonia,   157   U.   S.   134,  39   L.   Ed.   644, 

— Liability    of    second    carrier. — The    St.  15    S.    Ct.    537;   The    Folmina,    212   U.    S. 

Hubert,  107  Fed.  727,  46  C.  C.  A.  603.  354,  53  L.  Ed.  546,  29  S.   Ct.  363,   15  Am. 

ea.  Authority  of  shipper'^  agenjt  to  &  Eng.  Ann.  Cas.  748.  See  ante,- "Gen- 
make    contract. — The     St.     Hubert,      102  eral  Rule,"  §  989. 

Fed.  363,  holding  that  where  in  such  case,  G6.  Commander-in-Chief  (U.  S.),  1 
the  goods  are  shipped  on  through  bills  Wall.  43,  17  L.  Ed.  609;  The  Delaware 
of  lading  which  authorize  the  initial  car-  (U.  S.),  14  Wall.  579,  20  L.  Ed.  779;  Pro- 
rier  to  transship  and  forward  by  steamer,  peller  Niagara  v.  Cordes  (U.  S.),  31  How. 
"subject  to  the  terms  and  conditions  of  7,  16  L.  Ed.  41;  Clark  v.  Barnwell  (U. 
local  bills  of  lading  issued  by  the  agents  S.),  13  How.  272,  13  L.  Ed.  985;  Liver- 
of  such  steamer,"  or  contain  other  equiv-  pool,  etc.,  Steam  Co.  v.  Phenix  Ins.  Co., 
alent  provisions,  the  owner  of  the  goods  129  U.  S.  397,  33  L.  Ed.  788,  9  S.  Ct. 
are  bound  by  the  provisions  of  bills  of  469;  The  Propeller  Commerce  (U.  S.),  1 
lading  issued  by  the  connecting  carrier  Black  574,  17  L.  Ed.  107. 
to  the  first  carrier  therefor  on  their  trans-  67.  See  post,  "Exceptions  and  Ex- 
shipment,  so  far  as  such  provisions  are  cuses,"  §§  4390-4296. 
lawful   and   enforceable.  68.      Law     of     country. — Howland     v. 

63.  Transshipment  without  legal  ex-  Greenway  (U.  S.),  23  How.  491,  16  L. 
cuse. — The  Maggie  Hammond  (U.  S.),  9  Ed.  391.  See  post,  "Seizure,  under  Le- 
Wall.   435,   19   L.   Ed.   772.  gal   Process,"   §   4293. 

64.  Cox  V.  Foscue,  37  Ala.  505,  79  Am.  69.  Excepted  causes. — Clark  v.  Barn- 
Dec.  69;  Louisville,  etc..  Packet  Co.  v.  well  (U.  S.),  13  How.  373,  13  L.  Ed.  985; 
Rogers,  30  Ind.  App.  594,  49  N.  E.  970.  Propeller   Niagara   v.    Cordes    (U.   S.),   21 

65.  Liability  as  insurer. — Clark  v.  Barn-  How.  7,  16  L.  Ed.  41;  The  Northern 
well  (U.  S.),  13  How.  272,  13  L.  Ed.  985;  Belle  (U.  S.),  9  Wall.  526,  19  L.  Ed  746- 
The  Delaware  (U.  S.),  14  Wall.  579,  20  The  Maggie  Hammond  (U.  S.)  9  Wall' 
L.  Ed.  779;  The  Lady  Pike  (U.  S.),  21  435,  19  L.  Ed.  772;  The  Delaware  (U 
Wall.  1,  22  L.  Ed.  499.  See,  also.  Work  S.),  14  Wall.  579,  20  L.  Ed  779-  The 
V.  Leathers,  97  U.  S.  379,  24  L.  Ed.  1012;  Lady  Pike  (U.  S.),  21  Wall.  1,  22  L. 
Liverpool,  etc.,  Steam  Co.  v.  Phenix  Ins.  Ed.  499.  See  post,  "Limitation  of  Lia- 
Co.,    139    U.    S.    397,   33   L.    Ed.    788,    9    S.  bility,"    Chapter    40. 

Ct.  469;  The   Edwin   L   Morrison,   153   U.  70.    See    post,    "Cause    of   Loss    or    In- 

S.   199,  38  L.   Ed.  688,  14  S.   Ct.  833;  The       jury  to   Goods,"  §  4317. 
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liable  for  damage  to  a  cargo  of  cement  which  was  received  in  good  condition, 
tut  was  lumpy  and  set  when  delivered,  due  to  its  having  been  wet,  in  the  absence 
of  explanation  of  the  manner  in  which  it  became  wetJ^  The  rule  as  to  the 
carrier's  liability  applies  whether  he  is  employed  in  internal,  in  coasting  or  in 
foreign  commerceJ^  The  liability  of  the  carrier  for  the  loss  of  a  package  of 
money  intrusted  to  him  to  be  transported  is  to  be  determined  by  an  inquiry  into 
ihe  nature  and  extent  of  the  employment  and  business  in  which  he  holds  him- 
self out  to  the  public  as  engaged. ''^ 

Liability  as  Forwarder. — Where  a  vessel  has  only  contracted  to  carry  the 
goods  from  one  point  to  another,  from  which  latter  place  they  were  to  be  re- 
shipped,  the  vessel  is  only  liable  as  a  forwarder  of  merchandise,  and  is  only 
bound  to  exercise  ordinary  care  in  procuring  a  proper  conveyance  for  the 
goods.''^* 

§§  4290-4296.  Exceptions  and  Excuses—!  4290.  Act  of  God  or 
Public  Enemy. — Act  of  God. — The  carrier  is  not  an  insurer  against  loss  or 
injury  to  goods  caused  by  an  act  of  God.''^^  Unless  the  carrier  assumes  the  risk 
of  all  contingencies,  he  is  not  liable  because  he  fails  to  perform  what  is  rendered 
impossible  by  the  perils  of  the  sea.  Such  events  as  are  known  as  the  accidents 
of  major  force,  or  fortuitous  events,  or  the  acts  of  God,  always  constitute  an 
implied  condition  in  every  such  engagement.'^®  If  proper  care  could  have  avoided 
a  loss  it  was  not  a  peril  incident  to  the  navigation ;  if  such  care  could  not,  it  was.'^''^ 
So  damage  to  goods  from  sea  water,  which  came  through  a  broken  port  hole, 
is  not  the  result  of  inevitable  accident  or  act  of  God  if  the  accident  was  one 
which  could  have  been  prevented  by  human  effort,  sagacity  and  care.'^*  If  a 
damage  to  cargo  is  due  to  any  fault  or  breach  of  contract  on  the  part  of  the 
owner  or  master  of  the  vessel,  the  loss  must  be  attributed  to  that  cause,  rather 
than  to  the  sea  peril,  although  that  may  enter  into  the  case.'''®  And  where  a 
carrier  is  negligent  in  stowing  goods  it  can  not  claim  that  the  damage  was 
caused  by  an  act  of  God  or  peril  of  the  sea.***    An  injury  caused  by  an  explosion 

71.  The  D.  Harvey,  139  Fed.  755.  76.    Reed   v.   United   States    (U.   S.),   11 

72.  Carriers  to  which  rule  applicable.  Wall.  591,  30  L.  Ed.  230. 
—Liverpool,  etc.,  Steam  Co.  v.  Phenix  Instance  of  penis  of  sea.— A  quantity 
Ins.  Co.,  139  U.  S.  397,  33  L.  Ed.  788,  of  arsenic  was  stowed  in  the  same  hold 
9  S.  Ct.  469;  The  Folmina,  312  U.  S.  with  olive  oil,  but  where  the  slant  of  the 
354,  53  L.  Ed.  546,  29  S.  Ct.  363,  15  Am.  deck  was  downward  from  the  arsenic  to- 
&  En?.  Ann.  Cas.  748;  Elliott  v.  Rossell  ward  the  od,  and  with  a  dunnage  of 
(N.  Y.),  10  Johns.  1,  6  Am.  Dec.  306.  at>out  four  inches.  It  was  shown  that 
See  ante,  "Carriers  to  Which  Rule  Ap-  the  method  of  stowing  the  arsenic  was 
plicable "    §§    1005-1009  usual,   and  that   there  was   apparently   no 

73.  Carriage     of      money.-Cincinnati,  'lf"Ser     to     it     under     ordinary     circum- 

etc,  Mail  Line  Co.  v.  Boal  15  Ind.  345  ^'^"'^"-  ^^  .^^^  ,^  f °  f"'^'^  ^"^^^  ^^VT 
o  i       "/->      ■  r   ivi-  "    c    m„r,       age  across  the  Atlantic  was  very  rough. 

See    ante,    _  Carriers    of    Money,      §    1007.       ^^^  ^^^^  ^^^  ^^^^^1  ^^jl^^  ^^^  pitched  to 

74.  Liability  as  ,  forwarder.— Devillers  an  unusual  extent,  and  when  she  arrived 
V.  Schooner  John  Bell,  6  La.  Ann.  544.  at  New  York  some  of  the  arsenic  was 
See   ante,  "Forwarders,     §  1009.  found    to    have    been    injured    from    leak- 

75.  Act  of  God. — The  Propeller  Com-  age  of  the  oil.  Held,  that  under  such 
merce  (U.  S.),  1  Black  574,  17  L.  Ed.  evidence  the  damage  must  be  attributed 
107;  Commander-in-Chief  (U.  S.),  1  to  perils  of  the  sea,  for  which  the  vessel 
Wall.  43,  17  L.  Ed.  609;  The  Lady  Pike  was  not  liable.  The  Langfond,  143  Fed. 
(U.  S.),  21  Wall.  1,  33  L.  Ed.  499;  Liver-  150. 

pool,   etc.,   Steam  Co.  v.  Phenix  Ins.   Co.,  77.     Graham    Sz;   Co.   v.   Davis    &   Co.,   4 

129    U.    S.    397,    33    L.    Ed.    788,    9    S.    Ct.  O.    St.    363. 

469;    Howland   v.    Greenway    (U.    S.),    33  78.    The  Majestic,  166  U.  S.  375,  41  L. 

How.   491,    16   L.    Ed.    391;    The   Folmina,  Ed.   1039,   17   S.   Ct.  597. 

212    U.    S.   354,   53   L.    Ed.    546,    39    S.    Ct.  79.    Corsar    v.    Spreckels    &    Bros.    Co., 

363,   15  Am.   &  Eng.   Ann.   Cas.  748;   The  141  Fed.  360,  72  C.   C.  A.  378.     See  post, 

Gualala,   178   Fed.  403,   102   C.    C.   A.   548;  "Navigation    of   Vessel,"   §   4305. 

Elliott  V.  Rossell   (N.  Y.),  10  Johns.  1,   6  80.    Negligent  stowage. — See   post,   "In 

Am.   Dec.   306.     See  ante,  "Act   of   God,"  General,"   §   4299;   "Stowage   on  Deck,"   | 

§§   990-994,  post,   "Jettison,"  §   4291.  4300. 
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of  a  steamboat  boiler  ^i  or  by  the  incompetency,  unskillfulness,  or  negligence  of 
the  master  or  pilot  in  charge  of  the  deck,®^  is  not  chargeable  to  the  act  of  God. 
And  where  by  the  use  of  such  precautions  as  actually  are  used  on  many  boats, 
an  accident  which  resulted  in  the  injury  of  goods  in  transportation  could  have 
been  avoided,  such  injury  is  not  caused  by  the  danger  of  navigation. ^^ 

Act  of  Public  Enemy. — A  carrier  is  not  an  insurer  against  loss  or  injury  to 
goods  caused  by  acts  of  the  public  enemy.** 

§  4291.  Jettison. — The  carrier  without  fault  is  not  liable  for  goods  nec- 
essarily jettisoned. ®s  If  the  master  is  competent;  if  an  emergency  actually  ex- 
ists calling  for  a  decision,  whether  to  make  a  jettison  of  a  part  of  the  cargo;  if 
he  appears  to  have  arrived  at  his  decision  with  due  deliberation,  by  a  fair  ex- 
ercise of  his  skill  and  discretion,  with  no  unreasonable  timidity,  and  with  an 
honest  intent  to  do  his  duty,  the  jettison  is  lawful.**  The  single  fact  that  the 
boat  is  in  such  a  situation  at  the  time  of  a  jettison  as  that  in  all  reasonable 
probability  a  total  loss  of  both  vessel  and  cargo  must  ensue  if  immediate  relief 
le  not  afforded,  will  not  justify  the  carrier  or  his  agents  in  resorting  to  the 
extreme  measure  of  casting  overboard  a  portion  of  the  cargo,  so  as  to  throw  the 
loss  upon  all  who  may  be  benefited  by  the  sacrifice  (though  it  be  at  the  moment 
necessary  and  prove  successful),  unless  the  crisis  come  without  fault,  that  is. 


81.  Explosion  of  boiler. — Houston,  etc., 
Nav.    Co.    V.    Dwyer,   29   Tex.    376. 

82.  Incompetency,  etc.,  of  master  or 
pilot.— The  Lady  Pike  (U.  S.),  21  Wall. 
1,  22  L.  Ed.  499;  The  Morning  Light  (U. 
S.),  2  Wall.  550,  17  L.  Ed.  862;  Union 
Steamship  Co.  v.  New  York,  etc..  Steam- 
ship Co.  (U.  S.),  24  How.  307,  16  L.  Ed. 
699. 

83.  Failure  to  use  usual  precautions. 
— Haughton  v.  The  Memphis,  8  West.  L. 
J.    563,    1    O.    Dec.    403. 

84.  Act  of  public  enemy. — The  Propel- 
ler Commerce  (U.  S.),  1  Black  574,  17 
L.  Ed.  107;  Commander-in-Chief  (U.  S.), 
1  Wall.  43,  17  L.  Ed. '609;  The  Lady  Pike 
(U.  S.),  21  Wall.  1,  22  L.  Ed.  499;  The 
Folmina,  212  U.  S.  354,  53  L.  Ed.  546, 
29  S.  Ct.  363,  15  Am.  &  Eng.  Ann.  Cas. 
748.  See  ante,  "Act  of  Public  Enemy," 
§§   995.    997. 

85.  Jettison. — Bentley  v.  Bustard  (Ky.), 
16  B.  Mon.  643,  63  Am.  Dec.  561;  Law- 
rence V.  Minturn  (U.  S.),  17  How.  100, 
15   L.   Ed.   58. 

"The  case  of  a  jettison  at  sea,  to  save 
the  vessel  from  foundering,  and  to  pre- 
serve the  lives  of  the  crew,  is  a  loss  by 
the  act  of  God,  although  it  is  accom- 
plished by  the  immediate  agency  of  man." 
Price  V.  Hartshorn,  44  N.  Y.  94,  4  Am. 
Rep.  645,  quoting  Story  on  Bailments,  § 
535. 

"The  right  and  law  of  jettison  had  its 
origin  and  growth  as  a  law  of  the  sea, 
in  the  navigation  of  which  the  loss  of 
the  vessel  involved  not  only,  in  most  in- 
stances, the  loss  of  the  cargo,  but  gen- 
erally the  loss,  and  always_  the  hazard, 
more  or  less  imminent,  of  life.  And  we 
sometimes  find  the  rule  exempting  the 
carrier  from  liability  on  the  ground  of 
this  right  laid  down  as  if  depending  upon 
or  growing  out  of  a  necessity  of  throw- 


ing goods  overboard  for  the  preservation 
of  the  vessel  and  crew  in  a  tempest:  "£ 
Kent's  Com.  603;  or  in  extremity  pro- 
duced by  other  causes  coming  within  the 
common-law  exceptions  to  the  undertak- 
ing of  the  carrier."  Bentley  v.  Bustard' 
(Ky.),  16   B.   Mon.   643,   63  Am.   Dec.  561. 

Illustrations. — A  vessel  put  into  Bom- 
bay with  part  of  her  cargo  of  sugar  dam- 
aged. By  recommendation  of  surveyors 
a  part  of  the  cargo  was  there  sold. 
While  in  the  Red  Sea  she  grounded  on 
a  coral  reef  near  Mocha,  and  jettisoned 
some  more,  and,  on  arriving  at  Mocha, 
sold  some  more  that  had  been  taken  off 
when  aground  by  lighter.  Held,  as  the 
sales  had  been  recommended  chiefly  by 
surveyors,  and  as  at  the  time  of  the  jetti- 
son the  ship  and  cargo  appeared  in  im- 
minent danger,  and  would  have  been  to- 
tally lost  had  any  rough  weather  come 
on,  and  the  chance  of  relief  from  Mocha 
did  not  appear  to  justify  delay,  and  the- 
jettison  seemed  a  necessity,  there  was  no 
improper  conduct  on  the  part  of  the 
master.  Bursley  v.  The  Marlborough,  47 
Fed.    667. 

A  vessel  being  aground,  the  captain 
ordered  the  deck  load,  consisting  of  casks 
of  brandy,  to  be  thrown  overboard;  it 
was  found  impossible,  however,  to  throw 
the  casks  over  whole,  and  their  heads 
were  knocked  out  to  allow  the  liquor  tO' 
escape  through  the  scuppers.  Held,  that 
such  a  state  of  facts  would  not  sustain 
a  charge  of  want  of  skill  or  of  miscon- 
duct against  the  captain;  and  that  the 
brandy  was  lost  by  "peril  of  the  sea."^ 
Van  Syckel  v.  The  Thomas  Ewing,  Fed. 
Cas.   No.  16,877,   Crabbe  405,   3  Clark  301. 

86.  Lawrence  v.  Minturn  (U.  S.),  17" 
How.  100,  15  L.  Ed.  58,  followed  in  Du- 
pont,  etc.,  Co.  v.  Vance  (U.  S.),  19  How.. 
162,  15  L.   Ed.  584. 
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without  the  want  of  due  care  in  avoiding  and  due  skill  and  diligence  and  exertion 
in  overcoming  the  evil.®''  If  the  jettison  is  rendered  necessary  by  or  due  to  any 
fault  or  breach  of  contract  on  the  part  of  the  owner  or  master  of  the  vessel,  the 
loss  must  be  attributed  to  that  cause,  rather  than  to  the  sea  peril,  although  that 
may  enter  into  the  case.**  If  a  jettison  is  made  only  to  prevent  harm  to  the 
boat  or  to  expedite  her  on  the  voyage,  the  carrier  is  liable.*'  A  jettison  is  not 
justified  where  a  part,  if  not  the  whole,  of  the  cargo  could  have  been  saved  by 
lighters.^*'  Under  an  ordinary  bill  of  lading  the  carrier  is  liable  for  goods 
stowed  on  deck  and  necessarily  jettisoned.'^  But  if  a  vessel  is  seaworthy  to  carry 
a  cargo  under  deck,  and  there  was  no  general  custom  to  carry  such  goods  on 
deck  in  such  a  voyage,  and  the  loss  is  to  be  attributed  solely  to  the  fact  that  the 
goods  were  on  deck,  and  their  owner  had  consented  to  their  being  there,  he  has 
no  recourse  against  the  master,  owner,  or  vessel,  for  a  jettison  rendered  necessary 
for  the  common  safety,  by  a  storm,  though  that  storm,  in  all  probability,  would 
have  produced  no  injurious  effect  on  the  vessel  if  not  thus  laden.''^  The  justifi- 
able consumption  of  cargo  has  the  same  effect  upon  the  ships  liability  as  jettison 
in  an  emergency.*'^ 

§  4292.  Humidity  and  Dampness  of  Ship. — In  the  case  of  damage  on 
account  of  humidity  and  dampness  of  the  ship,  which  is,  more  or  less,  incident 
to  all  vessels  engaged  in  trade  and  navigation,  especially  upon  the  high  seas,  if 
it  can  be  shown  that  it  might  have  been  avoided  by  the  use  of  proper  precaution- 
ary measures,  and  that  the  usual  and  customary  methods  for  this  purpose  have 
been  neglected,  the  carrier  may  be  held  liable.'* 

§  4293.  Seizure  under  Legal  Process. — A  carrier  is  excused  from  liabil- 
ity when  without  any  act  or  fault  on  his  part  the  cargo  is  seized  by  virtue  of  a 
valid  legal  process  and  taken  out  of  his  possession ;  ^^  but  he  must  give  proper 
notice  of  the  seizure  to  the  owner  of  the  goods.'®     A  seizure  under  invalid 


87.  Bentley  v.  Bustard  (Ky.),  16  B. 
Mon.    643,    63   Am.    Dec.    561. 

88.  Corsar  v.  Spreckels  &  Bros.  Co., 
141  Fed.  260,  73  C.  C.  A.  378. 

89.  Jettison  to  prevent  harm  to  boat 
or  expedite  voyage. — Bentley  v.  Bustard 
(Ky.),  16  B.  Mon.  643,  63  Am.  Dec.   561. 

90.  The  Portsmouth,  Fed.  Cas.  No. 
11,395,   3   Biss.   56. 

91.  Goods  carried  on  deck. — The  Wel- 
lington, Fed.  Cas.  No.  17,384,  1  Biss.  279. 
See  The  Rebecca,  Fed.  Cas.  No.  11,619, 
1  Ware  187;  The  Gran  Canaria,  16  Fed. 
868. 

92.  Lawrence  v.  Minturn  (U.  S.),  17 
How.   100,   15   Iv.   Ed.   58. 

93.  Justifiable  consumption  of  cargo. 
— A  steamship,  sufficiently  coaled,  going 
from  Colombo  to  Aden,  met  a  hurri- 
cane in  her  front,  and,  after  failing  to 
make  way  against  it,  and  being  much 
damaged,  ran  back  to  Bombay,  the  near- 
est available  port.  Her  coal  supply  be- 
came exhausted,  and  much  of  the  wood- 
work and  part  of  the  sugar  forming  her 
cargo  was  burned.  Held,  as  persistence 
in  her  endeavor  to  push  on  would  have 
imperiled  ship  and  cargo,  and  as  suffi- 
cient coal  to  take  her  to  Bombay  could 
not  be  expected  to  be  carried,  the  con- 
sumption of  the  cargo  was  justifiable. 
Bursley  v.  The  Marlborough,  47  Fed. 
667. 


94.  Humidity    and    dampness    of    ship. 

—Clark    V.    Barnwell    (U.    S.),    13    How. 
373,    13    L.    Ed.    985. 

95.  Goods  seized  under  legal  process. 
— See  ante,  "Goods .  Seized  under  Legal 
Process,"  §§  870,  874;  "Act  or  Mandate 
of   Public   Authority,"   §   1004. 

A  canal  boat  brought  a  cargo  of  hay 
from  Quebec  to  New  York,  where  it  ar- 
rived in  good  condition.  It  was  loaded 
by  the  consignor,  and  was  to  be  unloaded 
by  libelants,  who  had  become  owners  of 
the  bills  of  lading.  On  arriving  in  New 
York  the  boat  and  cargo  were  seized  by 
libelants  under  process  from  the  state 
court  in  a  suit  against  the  consignor,  and 
held  on  demurrage  for  some  30  days, 
when  the  suit  was  dismissed,  and  the 
cargo  was  unloaded.  During  such  time 
the  weather  was  damp,  and  the  hay  in 
the  hold  became  musty.  The  vessel  was 
seaworthy,  having  no  more  leakage  than 
was  usual  in  such  class  of  boats.  Held, 
that  the  damage  was  due  to  the  long  de- 
tention during  the  damp  weather,  and  to 
the  lack  of  ventilation,  due  to  the  manner 
of  loading,  which,  combined,  caused  the 
hay  to  sweat,  and  neither  of  which  was 
the  fault  of  the  vessel.  The  M.  C.  Currie, . 
133   Fed.    135. 

96.  Necessity  for  notice  of  seizure. — 
See  ante,  "Duties  of  Carrier,"  §  871; 
"Seizure  under  Police  Regulations,"  § 
873. 
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orders  of  the  secretary  of  war  will  not  relieve  the  carrier.^'^ 

§  4294.  Fault  of  Shipper  or  Owner. — A  carrier  who  has  used  due  care 
is  not  responsible  for  loss  of  or  injury  to  goods  resulting  from  the  neglect  or 
act  of  the  shipper  or  owner.^'^  Thus,  the  carrier  can  not  be  held  liable  for  dam- 
age to  a  deck  cargo  of  hay  arising  from  defective  covers,  which  were  furnished 
by  the  shipper.®^  A  shipper  who  puts  books  containing  valuable  memoranda 
with  some  clothing  in  a  package  described  in  the  bill  of  lading  as  worn  clothing 
is  guilty  of  fraud  destroying  his  claim  to  indemnity. ^ 

§  4295.  Inherent  Infirmities  of  Property. — If  the  damages  has  pre- 
ceded from  an  intrinsic  principle  of  decay  naturally  inherent  in  the  goods  them- 
selves, whether  active  in  every  situation,  or  only  in  the  confinement  and  close- 
ness of  the  ship,  the  shipper  or  owner  must  bear  the  loss,  as  the  carrier  is  in 
no  fault,  nor  does  its  contract  contain  any  insurance  or  warranty  against  such 
an  event.2  So  the  carrier  is  not  liable  for  damage  to  sugar  arising  from  sweat, 
largely  due  to  the  inherent  nature  of  the  commodity.^ 

Loss  from  Disease. — A  carrier  is  not  liable  for  the  death  of  a  mare  due  to 
an  attack  of  meningitis,  of  which  it  was  not  forewarned,  when  it  did  all  in  its 
power  to  care  for  the  animal  after  the  attack.* 

§  4296.  Commencement  and  Termination  of  Liability. — The  car- 
rier's liability  as  an  insurer  of  freight  does  not  attach  until  the  freight  has  been 
actually  or  constructively  delivered  to  and  accepted  by  it  for  transportation.® 
When  the  liability  has  begun,  it  continues  until  there  has  been  a  proper  deliv- 
ery,^ or  the  carrier  has  in  some  way  been  discharged  of  his  peculiar  relation  to 
the  property.'^ 


97.  Invalid  orders  of  secretary  of  war. 

— Where  live  fowls  were  put  on  board 
of  a  vessel,  at  New  York,  for  exportation 
to  Havana,  and  three  bills  of  lading 
were  signed  for  them,  one  of  which  was 
retained  by  the  master  of  the  vessel,  and 
two  of  which  were  delivered  to  the  con- 
signor, and  forwarded  to  the  consignee, 
who  made  an  advance  thereon,  and  after- 
wards the  fowls  were  seized  by  the  col- 
lector of  customs,  under  invalid  orders 
of  the  secretary  of  war,  and  removed 
from  the  vessel,  and  the  bill  of  lading  in 
the  hands  of  the  master  was  cancelled 
by  the  consignor;  held,  in  action  by  the 
consignee  against  the  vessel,  on  the  two 
bills  of  lading,  to  recover  the  amount  of 
such  advance,  because  of  the  nondeliv- 
ery of  the  fowls  at  Havana,  that  the 
vessel  was  liable.  The  Matilda  A.  Lewis, 
Fed.   Cas.   No.   9381,   5    Blatchf.   520. 

98.  Fault  of  shipper  or  owner. — The 
Lady  Pike  (U.  S.),  21  Wall.  1,  22  L.  Ed. 
499;  Howland  v.  Greenway  (U.  S.),  22 
How.  491,  16  L.  Ed.  391;  The  M.  C.  Cur- 
rie,  132  Fed.  125.  See  ante,  "Fault  of 
Shipper    or    Owner,''    §§   998,    1002. 

99.  The  M.  C.  Currie,  132  Fed.  125. 

1.  The    St.    Cuthbert,   97    Fed.    340. 

2.  Inherent  infirmities  of  goods. — Clark 
V.  Barnwell  (U.  S.),  12  How.  272,  13  L. 
Ed.  985.  See  ante,  "Inherent  Infirmities 
of   Goods,"   §    1003. 

Flour. — Mephams  v.  Biessel  (U.  S.),  9 
Wall.  370,   19  L.  Ed.  677. 

Potatoes. — Ship  Howard  v.  Wissman 
(U.  S.),  18  How.  231,  15  L.  Ed.  363. 


Soap. — McKinlay  v.  Morrish  (U.  S.), 
21  How.  343,  16  L.   Ed.  100. 

Spools  of  cotton  thread. — Clark  v. 
Barnwell  (U.  S.),  12  How.  272,  13  L.  Ed. 
985. 

3.  The  Niceto,  134  Fed.  655. 

4.  Loss  from  disease. — Klair  v.  Wil- 
mington Steamboat  Co.  (Del.),  4  Pen. 
51,   54  Atl.   694. 

5.  When  liability  commences. — See 
ante,  "When  Liability  Commences," 
Chapter  5;  post,  "Lien  of  Shipper  against 
Vessel,"    §    4337. 

6.  Termination  of  liability. — Bowman 
V.  Hilton,  11  O.  303.  See  ante,  "Carrier 
by  Water,"  §  844;  "Necessity  for  Per- 
sonal Delivery,"  §  848;  "To  Whom  De- 
livery May  Be  Made,"  §§  854-857. 

7.  Bowman  v.  Hilton,  11  O.  303;  Mc- 
Gregor &  Co.  V.  Kilgore,  6  O.  359.  See 
ante,  "Failure  or  Refusal  of  Consignee  to 
Receive  Goods,"  §  868;  "Goods  Seized 
under  Legal  Process,"  §§  870,  874;  "Stop- 
page   in   Transitu,"    Chapter    17. 

Carriers,  who  have  agreed  with  the 
consignee  of  goods  to  store  them  for 
him  for  a  certain  time,  have  a  right,  if 
he  does  not  come  for  them  within  that 
time,  to  deliver  them  to  a  responsible 
warehouseman  and  thus  discharge  their 
own  liability;  and,  in  an  action  by  the 
consignee  against  them  for  the  ware- 
houseman's negligence,  the  jury  may  be 
justified  in  finding  that  the  warehouse- 
man was  his  agent  and  not  theirs,  al- 
though they  gave  him  an  order  on  the 
warehouseman     for    the     goods,    and     al- 
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§  4297.  Losses  during  Deviation  or  Delay. — Deviation. — An  unneces- 
sary deviation  from  a  voyage  renders  a  carrier  responsible  for  all  losses,*  result- 
ing directly  or  indirectly,^  even  from  unavoidable  casualty,^**  such  as  destruction 
of  the  goods  by  fire.^i  Where  no  route  is  specified  the  carrier  is  not  liable  for 
injuries  resulting  from  taking  the  usual  and  only  route  for  its  vessel,  though  the 
injury  would  have  been  avoided  by  taking  another  more  direct  route. ^^  Where 
a  vessel  sailed  with  an  intention  to  deviate,  and  was  compelled  by  mere  necessity 
to  put  into  the  port  to  which  she  had  intended  to  deviate,  and  afterwards  a  loss 
of  cargo  occurred,  it  was  held  that  the  owners  of  the  vessel  were  not  answerable 
to  the  shippers  for  the  loss.^^ 

Delay. ■^^ — A  vessel  sailing  under  bills  of  lading  giving  her  liberty  tO' 
stop  at  other  ports  and  exempting  her  from  liability  for  decay  or  damage  to- 
perishable  goods  through  delay  in  obtaining  other  goods  to  complete  her  cargo 
is  not  liable  for  the  loss  of  perishable  goods  in  the^absenoe  of  proof  that  her 
stay  in  loading  ports  was  a  departure  from  general  usage,  and  so  unreasonable 
as  to  constitute  negligence. ^^  In  a  bill  of  lading  for  old  metal,  a  provision,  that 
if  the  goods  be  prevented,  "by  any  cause,"  from  going  by  the  steamer  specified,, 
the  carrier  may  forward  them  by  the  succeeding  steamer  of  his  line,  warrants- 
him  in  leaving  them  for  the  next  vessel,  which  sails  four  days  later,  when  the 
space  reserved  for  the  goods  is  needed  for  more  perishable  articles,  and  his  fail- 
ure to  notify  the  shipper  that  they  are  so  left  does  not  make  either  him  or  the 
vessel  liable  for  their  loss  in  transit  by  a  peril  of  the  sea,  though  the  shipper 
procures  insurance  on  the  goods  only  by  the  vessel  specified,  whereby  he  is  un- 
able to  recover  on  the  policy.^^ 

Unavoidable  Delay. — A  ship  can  not  be  held  liable  for  damage  to  the  cargo- 
resulting  from  delay  due  to  the  condition  of  the  weather,  and  not  to  any  negli- 
gence in  her  navigation.^'''  And  a  vessel  with  a  perishable  cargo,  driven  by 
stress  of  weather  out  of  her  course  and  into  a  strange  port  for  repairs,  is  not 
liable  for  such  injuries  to  the  cargo  as  are  caused  merely  by  the  delay  of  the 
voyage. 1*  It  is  not  negligence  in  a  carrier  to  receive  goods  to  be  forwarded  at  a 
time  when  by  reason  of  a  low  stage  of  water  his  boat  is  so  delayed  that  the 
goods  spoil  before  arrival. i*     Where  a  boat  was  expected  to  be  at  hand  to  start 

though      the      warehouseman      paid      the  10.       Lawrence      v.      McGregor      (O.),. 

freight  to  them,  and,  on  being  repaid  the  'Wright    193;    Crosby   v.    Fitch,    13    Conn., 

freight  and  paid  for  storage  by  the  con-  410,  31  Am.  Dec.  745;   Cassilay  v.  Young^ 

signee,   gave   him   as   a   receipt,   a  bill   of  &  Co.  (Ky.),  4  B.  Men.  265,  39  Am.  Dec. 

freight  signed  by  them.     Bickford  v.  Met-  505;   Louisville,   etc-.   Packet   Co.   v.   Rog- 

ropolitan   Steamship    Co.,    109    Mass.   151.  ers,  30  Ind.  App.  594,  49  N.  E.  970. 

Termination  of  liability  as  carrier  and  11.    Louisville,  etc..  Packet  Co.  v.  Rog- 

beginning    of   liability   as   warehouseman.  ers,  30  Ind.  App.  594,  49  N.  E.  970.     See- 

— See   ante,   "Carrier  as  Warehouseman,"  The  Indrapura,  171  Fed.  939. 
Chapter  13.                  ,     ■  ^.          t      •     -..  12.     Emerson    Co.   v.    Reunis,    118    Pac. 

8.  Losses  during  deviation.— Louisville,  gSl,  65  Wash.  513. 

etc.,   Packet   Co.  v.  Rogers,   30  Ind.  App.  -.o     tt  i.     ^        t^t     ^        /iv^r       ^    „   ■□•  t 

594,  49  N.  E.  970;  The  Citta  Di  Messina,  ^}-^-    Hobart  v.  Norton   (Mass.),  8  Pick. 

169    Fed.    473;    Globe    Nav.    Co.    v.    Russ  i^^- 

Lumber,  etc.,  Co.,  167  Fed.  338;  Lamont  14.  Delay.— See  ante,  "Delay  in  Trans- 
Si  Co.  V.  Nashville,  etc.,  R.  Co.,  56  Tenn.  portation  or  Delivery,"  Chapter  11; 
(9  Heisk.)  58.  See  Hand  v.  Baynes  "Negligence  Concurring  with  Act  of 
(Pa.),  4  Whart.   204,   33   Am.   Dec.   54.  God,"   §   993. 

9.  The  Indrapura,  171  Fed.  939.  15.  The  Citta  Di  Messina,  169  Fed.  473. 
_   Any  deviation  from  the  course  of  nav-  ig.    The  Kansas,  87  Fed.  766. 

igation  which  experience  and  usage  have  ,„      tt         -j  ui       j  i          m.        tt- 

prescribed  as  the  safest  and  most  expedi-  ,.,^\   Unavoidable    delay—The     Hiram,. 

tious   mode   of  proceeding  will   cast   loss  • 

of,   or  injury  to,  either  ship  or  cargo  on  18.     The    Brig    Collenberg    (U.    S.),    1 
the     shipowner,     without     reference     to  Black  170,  17  L.  Ed.  89. 
whether  it  had  any  bearing  on  the  partic-  19.     Starbuck    v.    Chesapeake,    etc.,    R- 
ular   loss    complained    of.     The    Citta   Di  Co.,  1  Wkly.  L.  Bull.  110,  7  O.  Dec.  Re- 
Messina,   169   Fed.   472.  print    97 


3903 


CARRIAGE    01*    PROPERTY. 


§§  4297-4299 


on  a  certain  day,  but  by  detention  by  fog  and  low  water  did  not  arrive  until 
i-'everal  days  later,  the  delay  was  not  from  insufficiency  of  equipment  for  trans- 
portation, but  from  want  of  a  boating  stage  of  water,  and  the  carrier  is  not 
liable  for  loss  sustained  by  a  shipper  on  account  of  the  delay. 2** 

§  4298.  Losses  during  Loading  of  Goods. ^i — Where  a  cargo  is  loaded 
by  the  vessel,  she  is  liable  for  damages  due  to  the  negligent  manner  in  which  it 
is  handled. 22  The  duties  of  the  master  extend  to  all  that  relates  to  loading 
the  cargo,  and  the  vessel  is  liable  for  his  faithful  performance. ^^  It  is  not  the 
■duty  of  a  mate  in  loading  casks  of  wine  from  a  lighter,  either  to  work  at  the  fall, 
or  bear  ofif  with  his  own  hands  the  casks  from  the  side  as  it  is  about  to  come 
aboard,  though  both  duties  are  sometimes  performed  by  mates  from  commend- 
able motives,  and  hence  a  vessel  will  not  be  liable  for  injury  or  loss  of  goods  in 
loading  caused  by  his  failure  to  perform  these  duties. ^^ 

Where  a  shipper  undertakes  to  load  his  goods  upon  a  vessel,  he  must  him- 
self bear  any  loss  occasioned  by  the  negligence  of  himself  or  servants  in  so 
doing. 25 

§§  4299-4301.  Stowage  of  .Goods.— §  4299.  In  General.— The  car- 
rier contracts  for  the  use  of  due  care  and  skill  in  stowing  the  cargo,  and  is 
liable  for  losses  occasioned  by  the  failure  to  use  such  care.^^  In  the  matter  of 
proper  stowage,  as  in  all  others,  due  care  and  its  opposite,  negligence,  are  relative 
terms,  having  respect  to  the  nature  of  the  duty  to  be  performed,  the  knowledge 
communicated  to  the  party  to  be  charged,  and  the  prevailing  usages  of  the  trade.^'^ 
The  cargo  must  be  so  stowed  that  the  different  goods  will  not  injure  each  other,^^ 


20.  Delay  in  starting. — Starbuck  v. 
Chesapeake,  etc.,  R.  Co.,  1  Wkly.  L.  Bull. 
110,  7  O.  Dec.  Reprint  97. 

21.  Losses  during  loading  of  goods. — 
See  ante,  "Means  for  Loading  and  Un- 
loading."   §    1031. 

22.  Negligence  in  loading. — The  D. 
Harvev,    139    Fed.    755    (cement   in   bags). 

23.  Duties  of  master.— The  R.  G.  Win- 
slow,   Fed._  Cas.   No.   11,736,  4  Biss.  13. 

In  loading  wheat  from  a  warehouse 
"through  a  pipe,  it  is  the  master's  business 
to  arrange  the  pipe  and  trim  the  vessel, 
■and  for  any  loss  by  the  careening  of  the 
vessel  and  consequent  parting  of  the 
pipe,  the  vessel  is  liable.  The  R.  G.  Win- 
slow,    Fed.    Cas.   No.   11,736,   4   Biss.   13. 

24.  Duty  of  mate. — The  Belvidere,  Fed. 
Cas.   No.   17,790,   1   Pet.   Adm.  258. 

25.  Where  shipper  loads  goods.  — 
Stockton  Milling  Co.  v.  California  Nav., 
etc.,    Co.,   165   Fed.   356. 

26.  Stowage  of  goods. — Lawrence  v. 
Minturn  (U.  S.),  17  How.  100,  15  L.  Ed. 
58;  Dowgate  Steamship  Co.  v.  Arbuckle, 
158  Fed.  179.  See  post,  "Improper  Stow- 
age  or  Overloading,"   §  4303. 

Firecrackers. — A  shipowner  held  liable 
for  damage  to  a  shipment  of  firecrackers 
on  the  ground  of  negligent  stowage, 
where  although  the  ship  encountered  no 
unusual  perils  on  the  voyage,  and  the 
packages  were  marked  "frail"  on  the  bill 
of  lading,  they  were  found  broken  open, 
and  the  contents  injured,  when  they  were 
delivered.  Doherr  v.  Houston,  123  Fed. 
334,  affirmed  in  138  Fed.  594,  64  C.  C.  A. 
102. 


Flour. — Mephams  v.  Biessel  (U.  S.),  9 
Wall.    370,    19    L.    Ed.    677. 

Mirrors — Statuary. — The  Star  of  Hope 
(U.   S.),   17   Wall.    651,    21   L.    Ed.   719. 

Nuts.— The  Star  of  Hope  (U.  S.),  17 
Wall.   651,   31  L.    Ed.   719. 

Salt. — The  master  is  not  to  blame  for 
bringing  sacks  of  salt  between  decks,  if 
it  be  well  stored  and  packed,  and  secured 
with  proper  dunnage.  The  usage  of  trade 
is  to  carry  salt  in  that  way.  Rich  v.  Lam- 
bert (U.  S.),  13  How.  347,  13  L.  Ed.  1017. 
See  Clark  v.  Barnwell  (U.  S.),  12  How. 
273,    13    L.    Ed.    985. 

Sugar.— The  Earnwood,  83  Fed.  315. 

27.  The  Star  of  Hope  (U.  S.),  17  Wall. 
651,   31   L.    Ed.   719. 

28.  Stowage  so  that  goods  may  not  in- 
jure each  other. — The  Pharos,  9  Fed.  912; 
The  Delaware  (U.  S.),  14  Wall.  579,  20 
L.  Ed.  779;  Propeller  Niagara  v.  Cordes 
(U.  S.),  31  How.  7,  16  L.  Ed.  41. 

Illustrations. — A  carrier  is  responsible 
for  stowing  merchandise  in  unsafe  prox- 
imity to  chemicals  liable  to  injure  it.  The 
St.   Patrick,   7   Fed.   125. 

A  vessel  which  carries  paper  stock  and 
petroleurn  in  the  same  cargo  is  bound  to 
use  special  care  in  stowing  them  with 
reference  to  each  other.  The  Sabioncello, 
Fed.   Cas.   No.   13,198,  7   Ben.   357. 

Charterers  of  a  vessel  held  liable,  on 
the  ground  of  negligent  stowage,  for 
damage  done  to  a  cargo  of  goatskins 
caused  by  a  leakage  of  brine  from  casks 
of  citron,  which,  as  shown  by  the  evi- 
dence, usually  leaked,  and  in  close  prox- 
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or  be  injured  by  the  motion  or  leakage  of  the  vessel,^^  unless  by  agreement  the 
stowage  of  the  goods  is  to  be  performed  by  the  shipper.^''  The  ship  is  not 
liable  for  a  loss  caused  by  bad  stowage,  where  the  goods  were  stowed  by  steve- 


imity  to  which  the  skins  were  stowed. 
Lazarus  v.  Barber,  134  Fed.  1007,  affirmed 
in  136  Fed.  534,  69  C.  C.  A.  310. 

Stowing  heavy  cargo  on  casks. — Stow- 
age of  cargo  is  bad  where  heavy  casks  of 
oil  were  placed  on  small  casks  of  plum- 
bago. Crooks  V.  The  Fanny  Skolfield,  65 
Fed.   814. 

A  steamship  held  liable  for  damage  to 
a  cargo  of  olives  shipped  in  casks,  on 
the  ground  of  negligent  stowage,  on  evi- 
dence showing  that  cargo  of  such  weight 
was  stowed  on  top  of  the  casks  as  to 
flatten  the  staves  of  some,  causing  the 
brine  to  leak  out,  and  consequent  damage 
to  the  olives.  The  Soyo  Maru,  178  Fed. 
931,   102   C.   C.  A.  438. 

Wool  injured  by  oil. — A  vessel  is  liable 
for  damage  to  wool  cargo  by  whale  oil 
which  leaked  in  large  quantities  from  bar- 
rels in  an  adjoining  compartment  when 
the  wool  was  raised  but  little  if  any  above 
the  deck  in  stowing,  and  the  facts  that 
whale  oil  barrels  always  leaked,  and  that 
there  was  an  excessive  leakage  during  the 
voyage,  were  known  to  the  navigators, 
and  no  steps  were  taken  to  discharge  the 
oil  from  the  bilges  where  it  had  accumu- 
lated to  a  depth  of  more  than  two  feet, 
and  from  which  it  was  liable  to  and  did 
escape  into  the  compartment  where  the 
wool  was  stowed.  The  Persiana,  156 
Fed.   1019. 

Where  barrels  of  cod  oil  were  stowed 
in  a  compartment  of  the  hold  of  a  vessel 
partly  filled  with  wool,  another  compart- 
ment being  available,  and  the  barrels  were 
laid  on  their  bilges  in  a  single  tier  upon 
a  wooden  bedding,  separated  from  each 
other  by  hanging  pieces  of  wood,  no  at- 
tempt being  made  to  secure  them,  and 
during  the  voyage  some  of  the  barrels 
were  broken  open  and  the  wool  saturated, 
the  steamship  was  answerable  for  such 
damage  on  the  ground  of  negligent  stow- 
age.    The   Orcadian,   116   Fed.  930. 

Glycerin  injuring  furs  and  skins.— A 
steamship,  on.  a  voyage  from  London  to 
New  York,  stowed  a  quantity  of  glycerin 
in  iron  drums  in  the  orlop  deck  of  a  hold, 
while  on  the  lower  deck  was  a  quantity 
of  furs  and  skins.  The  drums  were  not 
so  fastened  as  to  prevent  fore  and  aft 
motion,  or  to  prevent  their  moving  verti- 
cally in  heavy  weather;  nor  was  the  hatch  . 
of  the  orlop  deck  battened  and  calked,  as 
were  the  hatches  above.  The  ship  en- 
countered rough  weather,  and  at  the  end 
of  the  voyage  it  was  found  that  some  of 
the  drums  had  been  chafed  through  and 
were  empty,  and  that  a  quantity  of  the 
glycerin  had  washed  over  the  coamings  of 
the  hatch,  and  damaged  the  goods  below. 
Held,  that  in  view  of  the  dangerous  char- 
acter of  glycerin  as  a  cargo,  owing  to  the 


frailty  of  the  packages  and  the  consequent 
liability  of  leakage,  it  was  incumbent  on 
the  ship,  if  it  stowed  it  above  other  cargo, 
to  take  proper  precautions,  both  by  se- 
curing it  from  shifting  in  heavy  weather, 
and  by  rendering  the  hatch  leading  below 
absolutely  tight,  and  its  failure  to  do  so 
was  negligence,  which  rendered  it  liable 
for  the  resulting  damage  to  the  cargo  be- 
low. The  Mississippi,  120  Fed.  1030,  56 
C.  C.  A.  525,  affirming  113  Fed.  985. 

29.  Motion  or  leakage  of  vessel. — The 
Delaware  (U.  S.),  14  Wall.  579,  20  L.  Ed. 
779;  Propeller  Niagara  v.  Cordes  (U.  S.), 
21  How.  7,   16  L.  Ed.  41. 

A  contract  for  the  carriage  of  a  cargo 
of  creosote  oil  in  iron  drums  from  Liver- 
pool to  Eagle  Harbor,  Wash.,  as  evi- 
denced by  the  charter  party  and  bill  of 
lading,  warranted  the  seaworthiness  of 
the  ship,  specified  that  she  should  load  in 
a  customary  manner,  that  all  liability  of 
the  charterer  should  cease  on  completion 
of  loading,  and  payment  of  advance  if  re- 
quired, admitted  the  receipt  of  the  cargo 
in  good  order,  and  obligated  the  carrier 
to  deliver  it  in  like  good  order,  subject  to 
the  usual  exceptions  of  loss  by  perils  of 
the  sea,  etc.  In  the  vicinity  of  Cape 
Horn,  the  vessel  encountered  bad 
weather,  and  in  a  heavy  gale  was  thrown 
on  her  beam  ends  and  a  part  of  the  cargo 
in  the  between  decks  was  dislodged, 
drums  there  stowed  and  in  the  upper  tier 
in  the  hold  were  injured  by  chafing, 
straining,  and  bruising,  and  the  contents 
spilled  and  lost.  The  ship  made  the  voy- 
age safely,  and  no  damage  to  the  cargo 
was  caused  by  any  exposure  to  the  direct 
action  of  the  elements.  It  was  shown 
that  such  drums  could  be  stowed  so  as  to 
remain  secure  in  the  rough  weather,  which 
was  to  be  expected  in  rounding  the  Horn. 
Held,  that  the  damage  was  due  to  im- 
proper stowage,  and  that  the  ship  was  lia- 
ble therefor.  Knohr  v.  Pacific  Creosoting 
Co.,   181   Fed.   856. 

Upon  proof  of  extraordinary  sea  perils 
and  of  damage  to  the  ship,  which  was  ac- 
companied by  considerable  damage  to 
cargo  in  the  hold  on  the  side  of  the  vessel, 
held,  on  proof  of  usual  good  dunnage,  that 
the  ship  was  not  liable  for  such  damage, 
but  that  the  ship  was  liable  for  certain 
damage  occasioned  to  bags  stowed  about 
the  masts  and  pump-well,  where  the  evi- 
dence showed'  that  there  was  not  the 
usual  and  customary  amount  of  dunnage 
to  prevent  damage  from  leaks  in  heavy 
weather.  The  Aspasia,  79  Fed.  91,  decree 
affirmed  in  80  Fed.  1003,  36  C.  C.  A.  372. 

30.  When  shipper  stows  goods. — The 
Delaware  (U.  S.),  14  Wall.  579,  20  L.  Ed. 
779;  Propeller  Niagara  v.  Cordes  (U.  S.), 
31  How.  7,  16  L.  Ed.  41. 
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dores  employed,  directed,  and  paid  by  the  shipper .^i  But  a  ship  is  responsible 
for  proper  stowage  of  her  cargo,  although  the  charter  party  gave  a  representative 
of  the  charterer  the  right  to  select  the  stevedores  for  loading,  which  fact  did  not 
deprive  the  master  of  his  authority  to  control  the  manner  of  stowage.^^  And  the 
rule  that  a  ship  and  its  owners  are  exempt  from  liability  for  damages  by  bad 
stowage  performed  by  stevedores  selected  by  the  owner  of  the  cargo  does  not 
apply,  where  the  loss  was  not  caused  by  bad  stowage  or  mischievous  acts  in  hand- 
ling the  cargo,  but  by  carrier's  negligent  failure-  to  safeguard  the  same  after 
it  had  been  placed  aboard  and  stowed.*^ 

Degree  of  Care  Required. — A  ship  is  bound  to  the  exercise  of  reasonable 
care  and  skill  only  in  the  stowage  of  cargo,  and  to  render  her  liable  for  dam- 
age to  cargo  by  reason  of  improper  stowage  it  must  be  shown  that  the  manner  of 
stowage  was  such  as  would  not  have  been  approved  at  the  time  by  a  stevedore  or 
master  of  ordinary  skill  and  judgment,  knowing  the  voyage  to  be  made  and  the 
weather  and  sea  conditions  which  the  vessel  might  reasonably  be  expected  to 
encounter. 2*  It  is  incumbent  upon  a  carrier  who  accepts  goods  knowing  them  to 
be  of  a  character  requiring  special  care  in  stowing  to  exercise  such  care,  and  he 
is  liable  for  damage  resulting  from  a  failure  to  stow  them  in  such  place  and 
in  such  manner  that  they  will  not  be  injured  by  the  ordinary  contingencies  of 
the  voyage. 2s 

Perils  of  the  Sea. — Where  weather  encountered  on  a  voyage  was  not 
more  severe  than  was  to  be  expected  at  that  season  of  the  year  and  in  the  locality 
traversed,  peril  of  the  sea  is  no  defense  to  an  action  for  injuries  to  goods  from 
improper  stowage.^*  If,  "sweating"  be  produced  in  consequence  of  negligent 
stowage,  the  carrier  is  precluded  from  setting  up  the  defense  that  "sweating"  is 
one  of  the  dangers  of  the  sea. 8'''  And  where  a  steamship  company  is  negligent  in 
stowing  bags  near  coal,  and  sea  water  coming  into  the  vessel  washes  coal  dust 
into  the  bags,  it  can  not  claim  that  the  damage  was  caused  by  an  act  of  God.^* 

§  4300.  Stowage  on  Deck. — Upon  an  ordinary  contract  of  afifreightment 
a  vessel  is  bound  to  carry  goods  under  deck,  and  is  responsible  for  any  loss 
of  goods  carried  on  deck  without  the  owner's  consent. 3^'  But  express  contracts 
may  be  made  in  writing  which  will  define  the  obligations  and  duties  of  the  par- 
ties as  to  stowage  on  deck.*"     Where  the  contract  between  the  shipper  and  the 

31.  The  Diadem,  Fed.  Cas.  No.  3,875,  4  37.  "Sweating"  of  cargo.— The  Star  of 
Ben.   247.                                                                       Hope    (U.    S.),    17    Wall.    651,    31    L.    Ed. 

32.  Knohr  v.  Pacific  Creosoting  Co.,  181       719. 

Fed.  856.  „  „      ,  38.  Delta  Bag  Co.  v.  Frederick  Leyland 

33.  California   Nav.,   etc.,    Co.   v.   Stock-       ^   Qq     5^73   jjj    p^^^    gg 

ton  Mill.   Co.,   184  Fed.   369,  107   C.   C.  A.  „„    ■'o,.„.„,„J    „„    j„„i,      tu      n  1 

46,  affirming  judgment,   165   Fed.  356.  /tt%  f  iTaa^  11   ^^0    on  T  p/  ,?a    t 

34.  Degree  of  care  r4quired.-The  Mus-       (U.  S.),  14  Wdl.  579    20  L.  Ed.  779;  Law- 

selcrag,  125  Fed.  786.     ^  Iff  PH    .«     Th    ^r  "    ^^C         ^""7^  11' 

In  an  action  to  recover  for  damage  to  f„}r;^Jf  fxj}^  ?,^"  ^.^f 'I?'  ^\^^^^ 

range  boilers   because   of  negligent  stow-  f  ?^  J^^. o^.^^t.     'p     t          I-'  f  r      'm  ' 

age    where   the   evidence   shows   that  the  ji^.^i   wl       .^1     ^ffl       '/•'*■  p^m'' r^°- 

boilers    were     stowed    in    the   customary  l^'O^O    1  Ware  541,  affirmed  in  Fed    Cas. 

way,  and  according  to  the  best  judgment  ^^^^''^^li  K^T'       '  Waring^    Morse, 

of   experienced    stevedores,    the    facf  that  l   ^'^-   ^43;    Barber   z;.    Brace     8   Conn    9, 

if  they  had  been  put  in  crates,  or  several  ^„'^'"o.?l'^,-  /*!,'   ^"^17  "■  ^I^\^^'  ,1  ^a. 

of  them   lashed   together,   the   injury  sus-  2"=  ^^^"-^If?:!,^   "l  7^}}''°'''    ^   ^a.   33. 

tained  might  have  been  avoided,  does  not  A     clean     bill  of  lading— that  is,  a  bill 

make    the    carrier   liable,    as    he    was    not  of  lading  which  is  silent  as  to  the  place 

required  to  take  such  extraordinary   pre-  o*  stowage— imports   a  contract   that   the 

cautions..     Montague  v.   The   Isaac   Reed,  goods     are     to     be     stowed    under    deck. 

83  Fed.   566.  Propeller   Niagara  v.   Cordes    (U.   S.),   31 

35.-    (joods     requiring     special     care.—  How.  7,  16  L.  Ed.  41;  The  Delaware   (U. 

Doherr  v.  Houston,  123  Fed.  334,  affirmed  S.),   14   Wall.   579,   20   L.    Ed.   779. 

128   Fed.   594,   64   C.   C.   A.   102.  40.  The  Delaware  (U.  S.),  14  Wall.  579, 

36.    Perils    of    the   sea. — The    Orcadian,  20  L.   Ed.  779;  Lawrence  v.  Minturn   (U. 

116   Fed.   930.  S.),  17  How.  100,  15  L.  Ed.  58. 
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master  refers  to  the  "capacity  of  the  vessel,"  a  doubtful  inference  may  be  drawn 
that  the  cargo  was  to  be  carried  on  deck;  but  this  inference  is  repelled  by  the 
fact  that  the  shipper  refused  to  let  such  an  agreement  have  a  place  in  the  bill  of 
lading,  and  bound  himself  to  pay  under-deck  freight.*^  Cargo  stowed  on  deck 
in  violation  of  a  contract  is  at  the  vessel's  risk,  unless  clearly  shown  that  it 
would  have  been  destroyed  if  it  had  been  loaded  below  deck.*^ 

Custom  or  Usage. — A  commercial  usage  to  stow  gin  on  deck  having  existed 
for  a  sufficient  length  of  time  to  have  become  generally  known  rebuts  a  presump- 
tion of  negligence  arising  from  the  loss  of  gin  so  stowed.*^  In  the  case  of  a 
parol  shipment,  the  master  is  allowed  to  show  a  local  custom  to  carry  the  goods 
on  deck  in  a  particular  trade.  It  must,  however,  be  a  custom  so  generally  known 
and  recognized,  that  a  fair  presumption  arises  that  the  parties  in  entering  mto 
the  contract  agreed  that  their  rights  and  duties  should  be  regulated  by  it.** 

Perils  of  the  Sea. — A  shipowner  is  not  exonerated  from  liability  for  a  failure 
to  deliver  cargo  on  the  ground  that  it  was  lost  through  perils  of  the  sea,  where 
it  was  stowed  on  the  deck  without  the  consent  of  the  shipper,  and  there  is  no 
proof  that  the  place  or  manner  of  stowage  was  sanctioned  by  general  usage, 
•or  that  they  did  not  contribute  to  the  loss.*^ 

§  4301.  Dunnage. — It  is  the  duty  of  the  carrier  to  dunnage  the  cargo  in 
a  manner  reasonably  sufficient  to  protect  it  from  what  is  to  be  naturally  ex- 
pected, and  in  accordance  with  the  usages  of  the  port  of  shipment.**'     For  fail- 


41.  Construction  of  contract  with  refer- 
ence to  capacity  of  vessel. — The  Water 
Witch  (U.  S.),  1  Black  494,  17  L.  Ed.  155. 

42.  The  Governor  Carey,  Fed.  Cas.  No. 
5,645,   3  Hask.  487. 

43.  Custom  or  usage. — Barber  v.  Brace, 
3   Conn.  9,  8  Am.  Dec.  149. 

44.  Propeller  Niagara  v.  Cordes  (U.  S.), 
-21  How.  7,  16  L.  Ed.  41. 

45.  Perils  of  the  sea.— The  Gualala,  178 
Fed.  402,  102  C.  C.  A.  548;  The  Dela- 
ware (U.  S.),  14  Wall.  579,  20  L.  Ed.  779; 
Lawrence  v.  Minturn  (U.  S.),  17  How. 
100,  15  L.  Ed.  58.  See  The  Rebecca,  Fed. 
Cas.  No.  11,619,  1  Ware  187,  cited  in 
New  Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank   (U.  S.),   6  How.  343,  13  Iv.   Ed.   465. 

46.  Dunnage. — The  Aspasia,  79  Fed.  91. 
"Dunnage    is    placed    under    the    cargo 

■to  keep  it  from  being  wetted  by  water 
getting  into  the  hold,  or  between  the  dif- 
ferent parcels  to  keep  them  from  bruis- 
ing and  injuring  each  other.  Webster's 
definition  of  dunnage  is  'fagots,  boughs,  or 
loose  materials  of  any  kind,  laid  on  the 
Tjottom  of  a  ship  to  raise  heavy  goods 
■above  the  bottom,  to  prevent  injury  by 
water  in  the  hold;  also,  loose  articles  of 
merchandise  wedged  between  parts  of 
the  cargo  to  prevent  rubbing,  and  to 
hold  them  steady.' "  Insurance  Co.  v. 
Thwing  (U.  S.),  13  Wall.  673,  20  L.  Ed. 
607. 

A  ship  which  neglects  to  provide  dun- 
nage for  sugar  cargo,  in  consequence  of 
which  the  bags  in  the  lower  tier  are  al- 
lowed to  rest  on  the  floor,  in  the  mois- 
ture caused  by  drainage  from  above,  is 
liable  for  the  damage,  including  both  nat- 
ural drainage  and  such  as  arises  from 
•soaking  by  sea  water.  The  Earnwood, 
«3  Fed.  315. 


Instance  of  improper  dunnage. — A  car- 
rier, having  received  in  good  condition  a 
large  block  of  deeply  veined  marble, 
which,  after  notice  to  the  officer  of  the 
ship  in  charge  of  the  stowage  "that  it 
was  a  weak-looking  block;  that  it 
wouldn't  take  much  to  break  it," — ■was 
stowed  so  that  it  supported  overlying 
cargo,  with  no  support  for  itself,  except 
pieces  of  dunnage  near  each  end,  with 
one  end  resting  unevenly  on  the  dunnage, 
is  liable  for  the  break  at  the  end,  extend- 
ing partly  through  a  vein.  The  Victoria, 
114  Fed.  963. 

Two  drums  of  glycerine  in  a  consign- 
ment of  103  on  board  the  steamship  Bri- 
tannia were  cut  by  chafing  together  dur- 
ing the  voyage,  whereby  the  glycerine 
leaked  out.  It  appeared  that  the  dunnage 
wood  which  was  placed  between  all  the 
drums  of  the  consignment,  had  fallen  out 
during  the  voyage  from  between  these 
two  drums  only.  The  voyage  had  been 
a  rough  one.  The  damage  was  within  the 
exceptions  of  the  bill  of  lading.  Held, 
that  the  only  fair  inference  was  that  the 
wood  between  these  drums  was  not  se- 
cured in  the  usual  and  proper  manner, 
and  that  the  loss  was  therefore  the  result 
of  negligence  in  stowage,  for  which  the 
steamship  was  liable,  notwithstanding  the 
exceptions  of  the  bill  of  lading.  Marx  v. 
The   Britannia,   34   Fed.   906. 

Where  the  cargo  is  stowed  around  the 
mast,  particularly  a  cargo  of  salt,  it 
should  be  dunnaged  away  from  the  mast, 
so  the  water  flowing  down  the  same 
would  not  affect  it.  The  Nith,  36  Fed. 
383,  13  Sawy.  481,  cited  in  The  Aspasia, 
79  Fed.  91. 

The  use  of  green  cocoanuts  for  dun- 
nage has  been  held  negligence.  Crooks 
V.  The  Fanny  Skolfield,  65  Fed.  814. 
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ure  to  use  such  reasonable  and  customary  dunnage  as  will  protect  the  cargo 
from  heavy  weather,  the  carrier  remains  liable.  But  upon  proof  of  extraordi- 
nary sea  perils  and  of  damage  to  the  ship,  which  was  accompanied  by  considera- 
ble damage  to  cargo  in  the  hold  on  the  side  of  the  vessel,  on  proof  of  usual  good 
dunnage,  the  ship  is  not  liable  for  such  damage.*'^ 

§§  4302-4304.  Unseaworthiness  or  Unfitness  of  Vessel— §  4302.  In 
Oeneral. — In  every  contract  for  the  carriage  of  goods  by  sea,  unless  other- 
wise expressly  stipulated,  there  is  a  warranty  on  the  part  of  the  shipowner  that 
the  ship  is  seaworthy  at  the  time  of  beginning  her  voyage,  and  not  merely  that 
he  does  not  know  her  to  be  unseaworthy,  or  that  he  has  used  his  best  efforts 
to  make  her  seaworthy.  The  warranty  is  absolute  that  the  ship  is  or  shall  be 
m  fact  seaworthy  at  that  time  and  does  not  depend  upon  his  knowledge  or  ig- 
norance, his  care  or  negligence.*®  The  vessel  must  be  seaworthy  for  the  par- 
ticular voyage,**  and  the  cargo  she  undertakes  to  carry.**'     All  the  cases  must 


47.  The  Aspasia,  79  Fed.  91. 

48.  Unseaworthiness  or  unfitness  of  ves- 
sel.—The  Nellie  Floyd,  116  Fed.  80;  The 
Irrawaddy,  171  U.  S.  187,  190,  43  L.  Ed. 
130,  18  S.  Ct.  831;  The  Edwin  I.  Morrison, 
153  U.  S.  199,  38  L.  Ed.  688,  14  S.  Ct. 
823;  The  Caledonia,  157  U.  S.  134,  39  L. 
Ed.  644,  15  S.  Ct.  537;  The  Rappahannock, 
173  Fed.  839;  The  Southwark,  191  U.  S. 
1,  48  L.  Ed.  65,  24  S.  Ct.  1;  In  re  Church- 
ill, 198  Fed.  711,  affirming.  The  Indra- 
pura,  178  Fed.  591;  Work  v.  Leathers,  97 
U.  S.  379,  34  L.  Ed.  1012;  Pacific  Coast 
Steamship  Co.  v.  Bancroft-Whitney  Co., 
«4  Fed.  180,  36  C.  C.  A.  135,  affirming  The 
Queen,  78  Fed.  155;  Clark  v.  Richards,  1 
Conn.  54.  See  The  Medea,  179  Fed.  781, 
103  C.  C.  A.  273,  reversing  decree,  173 
Fed.  498;  The  Lockport,  197  Fed.  213; 
Collier  V.  Valentine,  11  Mo.  399,  49  Am. 
Dec.  81. 

The  term  "'seaworthy,"  as  now  con- 
strued, has  relation  to  the  article  carried 
and  the  different  compartments  of  the 
ship  and  their  particular  use,  as  well  as 
to  the  navigability  of  the  vessel.  The  In- 
drapura,  178  Fed.  591. 

"Seaworthy,"  means  that  the  boat  must 
be  tight,  staunch  and  strong,  well  fur- 
nished, manned,  victulated,  and  in  all  re- 
spects equipped  in  the  usual  manner  for 
the  trade  in  which  she  is  engaged.  Col- 
lier V.  Valentine,  11  Mo.  399,  49  Am. 
Dec.   81. 

There  is  no  such  thing  as  absolute  sea- 
-worthiness  in  the  law.  The  term  "sea 
worthy"  is  a  relative  one,  and  is  always 
construed  in  reference  to  a  voyage  in 
which  a  vessel  is  to  be  engaged.  Col- 
lier V.  Valentine,  11  Mo.  399,  49  Am. 
Dec.  81. 

"Seaworthiness  in  port,  or  for  tempor- 
ary purposes,  such  as  mere  change  of 
position  in  harbor,  or  proceeding  out  of 
port,  or  lying  in  the  offing,  may  be  one 
thing;  and  seaworthiness  for  a  whole  voy- 
age quite  another."  McLanahan  v.  Uni- 
versal Ins.  Co.  (U.  S.),  1  Pet.  170,  184,  7 
L.  Ed.  98. 

Latent  defects. — The  undertaking  is  not 
4   Car— 51 


discharged  because  the  want  of  fitness  is 
the  result  of  latent  defects.  Richelieu, 
etc.,  Nav.  Co.  v.  Boston  Marine  Ins.  Co., 
136  U.  S.  408,  34  L.  Ed.  398,  10  S. 
Ct.  934;  The  Edwin  I.  Morrison,  153 
U.  S.  199,  38  L.  Ed.  688,  14  S.  Ct. 
823;  The  Caledonia,  157  U.  S.  124,  39 
L.  Ed.  644,  15  S.  Ct.  537;  The  Ir- 
rawaddy, 171  U.  S.  187,  190,  43  L.  Ed.  130, 
18  S.  Ct.  831;  The  Northern  Belle  (U. 
S.),  9  Wall.  526,  19  L.  Ed.  746;  Work  v. 
Leathers,  97  U.  S.  379,  24  L.  Ed.  1012; 
Pacific  Coast  Steamship  Co.  v.  Bancroft- 
Whitney  Co.,  94  Fed.  180,  36  C.  C.  A. 
135,  affirming  The  Queen,  78  Fed.  155; 
The   Lockport,   197   Fed.   313. 

Barges. — The  owner  is  liable  for  dam- 
ages for  the  sinking  of  an  old  barge, 
whose  timber  was  decayed,  by  an  ordi- 
nary rub  over  a  sandbar.  The  Northern 
Belle  (U.  S.),  9  Wall.  536,  19  L.  Ed.  746. 

49.  Must  be  seaworthy  for  particular 
voyage. — The  Nellie  Floyd,  116  Fed.  80, 
affirmed  in  Neilson  v.  Coal,  etc.,  Supply- 
Co.,  132  Fed.  617,  60  C.  C.  A.  175;  The 
Caledonia,  157  U.  S.  124,  39  L.  Ed.  644, 
15  S.  Ct.  537;  The  Indrapura,  190  Fed. 
711,  affirming  178  Fed.  591;  Bell  v.  Reed 
(Pa.),  4  Bin.  127,  5  Am.  Dec.  398;  Collier 
V.  Valentine,  11  Mo.  299,  49  Am.  Dec.  81. 

The    shipowner's    undertaking    is     not 

50.  Must   be   seaworthy   for   particular 

cargo.— The  Nellie  Floyd,  116  Fed.  80, 
affirmed  in  Neilson  v.  Coal,  etc..  Supply 
Co.,  132  Fed.  617,  60  C.  C.  A.  175;  The 
Rappahannock,  173  Fed.  829;  Work  v. 
Leathers,  97  U.  S.  379,  34  L.  Ed.  1013; 
The  Caledonia,  157  U.  S.  134,  39  L.  Ed. 
644,  15  S.  Ct.  537;  International  Nav.  Co. 
V.  Farr,  etc.,  Mfg.  Co.,  181  U.  S.  218,  45 
L.  Ed.  830,  31  S.  Ct.  591;  The  Silvia,  171 
U.  S.  463,  43  L.  Ed.  241,  19  S.  Ct.  7;  The 
Southwark,  191  U.  S.  1,  48  L.  Ed.  65,  24 
S.  Ct.  1;  Wright  v.  Grace  Co.,  303  Fed. 
360;  Collier  v.  Valentine,  11  Mo.  399,  49 
Am.  Dec.  81. 

A  ship  may  be  seaworthy  as  to  one  sort 
of  cargo  and  unseaworthy  as  to  another 
The  Southwark,  191  U.  S.  1,  48  L.  Ed  65 
24  S.  Ct.  1. 
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he  decided  upon  their  particular  facts  and  circumstances.^i  To  be  seaworthy  as 
respects  cargo,  the  hull  of  a  vessel  must  be  so  tight,  stanch,  and  strong,  as  to  re- 
sist the  ordinary  action  of  the  sea  during  the  voyage,  without  damage  or  loss  of 
cargo.52  The  vessel  should  be  well  furnished  with  suitable  tackle,  sails,  or  mo- 
tive power,  and  furniture  necessary  for  the  voyage. ^^    Instances  of  what  does  ^* 


merely  that  he  will  do  and  has  done  his 
best  to  make  the  ship  fit,  but  that  the  ship 
is  really  fit  to  undergo  the  perils  of  the 
sea  and  other  incidental  risks  to  which 
she  must  be  exposed  in  the  course  of  the 
voyage.  The  Caledonia,  157  U.  S.  124, 
39   L.    Ed.   644,   15   S.    Ct.   537. 

"The  same  vessel  may  be  seaworthy  for 
one  voyage  and  entirely  unseaworthy  for 
another."  Collier  v.  Valentine,  11  Mo. 
399,  49  Am.  Dec.  81. 

"When  we  come  to  consider  what  shall 
constitute  fitness  or  unfitness  for  the  voy- 
age we  must  take  into  account  the  nature 
of  the  service  which  she  is  to  perform, 
and  the  dangers  attending  the  navigation 
in  which  she  is  engaged.  This  is  very 
different  in  the  narrow  current  and  shal- 
low water  of  the  river  from  what  it  is 
in  open  seas  or  lakes  or  their  bays  and 
inlets."  The  Northern  Belle  (U.  S.),  9 
Wall.  526,  19  L.   Ed.  746. 

51.  International  Nav.  Co.  v.  Farr,  etc., 
Mfg.  Co.,  181  U.  S.  218,  45  L.  Ed.  830, 
21  S.  Ct.  591;  The  Silvia,  171  U.  S.  462, 
43  L.  Ed.  241,  19  S.  Ct.  7;  The  Northern 
Belle  (U.  S.),  9  Wall.  526,  19  L.  Ed.  746; 
Bell  V.  Reed  (Pa.),  4  Bin.  127,  5  Am.  Dec. 
398. 

Review  of  findings. — The  Edwin  I.  Mor- 
rison, 153  U.  S.  199,  38  L.  Ed.  688,  14  S. 
Ct.  823;  Sun  Mut.  Ins.  Co.  v.  Ocean  Ins. 
Co.,  107  U.  S.  485,  27  L.  Ed.  337,  1  S. 
Ct.  582;  United  States  v.  Pugh,  99  U.  S. 
265,  25  L.  Ed.  322;  The  Britannia,  153  U. 
S.    130,    38    L.    Ed.    660,   14   S.   Ct.    795. 

52.  Must  be  tight,  stanch  and  strong. 
— Dupont,  etc.,  Co.  v.  Vance  (U.  S.),  19 
How.  162,  15  L.  Ed.  584;  The  Northern 
Belle  (U.  S.),  9  Wall.  526,  19  L.  Ed.  746; 
Propeller  Niagara  v.  Cordes  (U.  S.),  21 
How.   7,   16   L.   Ed.  41. 

53.  Must  be  well  furnished. — Propeller 
Niagara  v.  Cordes  (U.  S.),  21  How.  7, 
16  L.  Ed.  41;  Bell  v.  Reed  (Pa.),  4  Bin. 
127,  5  Am.  Dec.  398.  See  Collier  v.  Val- 
entine, 11  Mo.  299,  49  Am.  Dec.  81. 

Spare  sails. — Ships  to  be  seaworthy 
ought  in  general  to  have  spare  sails 
where  the  voyage  is  a  long  one.  The 
Maggie  Hammond  (U.  S.),  9  Wall.  435, 
19    L.    Ed.    772. 

54.  Instances  of  unseaworthiness. — At- 
las Portland  Cement  Co.  v.  Dougherty 
Co.,  205  Fed.  508,  123  C.  C.  A.  576;  Wright 
V.  Grace  &  Co.,  303  Fed.  360;  The  Listie, 
197  Fed.  1022;  Braker  v.  Jarvis  Co.,  166 
Fed.  987;  The  Willie,  134  Fed.  759;  Bush 
Co.  V.  Central  R.  Co.,  130  Fed.  223,  af- 
firmed  in   149    Fed.   734,   79    C.    C.   A.   440. 

A  vessel  cannot  be  said  to  be  seaworthy 
for  a  voyage  where,  at  its  inception,   she 


has  little,  if  any,  metacentric  height,  and 
a  list  of  8  or  9  degrees,  and  her  cargo- 
weight  is  so  distributed  that  her  insta- 
bility must  increase  as  she  proceeds  from 
the  consumption  of  coal  and  water.  The 
Oneida,  128  Fed.  687,  63  C.  C.  A.  239,  re- 
versing 108   Fed.   886.. 

A  lighter,  so  constructed  that  the  pres- 
ence of  any  water  in  the  hold  rendered 
it  unstable  when  loaded,  which  overturned 
shortly  Ster  being  loaded,  when  the 
weather  was  clear,  the  wind  light,  and  the 
water  smooth  except  from  a  slight  swell 
caused  by  a  passing  steamer,  by  reason 
of  water  entering  her  hold  through  seams 
which  were  insufficiently  calked,  must  be 
held  unseaworthy  when  loaded.  Nord- 
Deutscher  Lloyd  v.  Insurance  Co.,  110 
Fed.  420,  49  C.  C.  A.  1,  affirming  106  Fed. 
973. 

A  steamship  of  a  very  tender  model 
(being  unusually  narrow  in  proportion  to 
her  depth,  with  a  "tumble-home,"  materi- 
ally increasing  her  disadvantage),  bound 
from  San  Francisco  to  Panama,  had  47 
tons  of  lumber  on  deck,  and  was  other- 
wise so  loaded  as  to  have  an  excessive 
roll,  from  which  she  recovered  slowly.  In 
a  storm  of  no  extraordinary  severity,  it 
was  found  that  she  was  neither  able  to 
keep  out  of  the  trough  of  the  sea,  nor 
to  ride  safely  in  it;  and  she  was  finally 
thrown  on  her  beams  and  sunk  by  three 
successive  heavy  seas.  Held,  that  such 
loading,  combined  with  her  tender  models 
constituted  unseaworthiness.  The  Col- 
ima,   83   Fed.   665. 

The  chain  locker  of  a  steamship,  which 
extended  from  the  bottom  to  the  main 
deck,  was  not  watertight,  and  during  a 
voyage  across  the  North  Atlantic  in  win- 
ter sea  water  entered  through  the  chain 
pipes,  and  damaged  sugar  which  was 
stowed  next  the  locker,  without  dunnage 
properly  laid  to  protect  it  against  leak- 
age. The  ends  of  the  pipes  on  the  fore- 
castle deck  had  been  stopped  or  covered 
at  the  beginning  of  the  voyage,  but  not 
sufficiently  to  withstand  the  action  of  the 
seas  which  broke  over  such  deck,  al- 
though the  weather  was  no  worse  than 
should  reasonably  have  been  anticipated 
at  that  season  of  the  year.  Held,  that 
the  ship  was  liable  for  the  injury  to  the 
cargo.  The  Palmas,  108  Fed.  87,  47  C. 
C.  A_.  220. 

Failure  to  repair  hatch  coamings,  covers 
and  tarpaulins. — The  C.  W.  Elphicke,  117 
Fed.  279,  decree  affirmed  in  122  Fed.  439, 
58   C.   C.  A.  431. 

Failure    to    calk    seams    in    deck The 

Nellie    Floyd,    116    Fed.    80,    aflSrmed    in: 
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or  does  not  ^^  constitute  unseaworthiness  are  set  out  in  the  notes.  The  shipper 
is  under  no  obligation  to  see  that  the  vessel  is  seaworthy  or  fit  to  perform  the 
voyage. 8®  Where  a  contract  provided  that  respondent  company  should  furnish 
good,  sound,  insurable  boats,  where  unseaworthy  boats  were  supplied,  the  re- 
spondent was  not  entitled  to  resort  to  the  agreement  that  the  shipper  should  be 
liable  for  loss  of  goods  in  case  of  marine  disaster.^^ 

Inspection. — It  is  the  duty  of  the  carrier  to  have  his  vessel  often  examined 


Neilson  v.  Coal,  etc.,  Supply  Co.,  132 
Fed.  617,  60  C.   C.  A.   175. 

Defective  compass. — Going  to  sea  with 
a  compass  known  to  be  defective  consti- 
tutes unseaworthiness.  Richelieu,  etc., 
Nav.  Co.  V.  Boston  Marine  Ins.  Co.,  136 
U.   S.  408,   34  L.   Ed.   398,   10   S.   Ct.   934. 

Defect  in  plate  covering  bilge  pump 
hole.— The  Edwin  I.  Morrison,  153  U.  S. 
199,   38   L.    Ed.   688,   14   S.   Ct.   833. 

Failure  to  properly  close  and  secure 
port  holes  may  constitute  unseaworthi- 
ness, but  not  necessarily  so;  that  depends 
upon  the  circumstances.  International 
Nav.  Co.  V.  Farr,  etc.,  Mfg.  Co.,  181  U. 
S.  318,  45  L.  Ed.  830,  21  S.  Ct.  591;  The 
Silvia,  171  U.  S.  463,  43  L.  Ed.  341,  19 
S.  Ct.  7;  see  The  Manitoba,  104  Fed.  145, 
where  failure  to  close  port  rendered  ship 
unseaworthy. 

55.  What  does  not  constitute  unsea- 
worthiness.— A  vessel  was  not  unsea- 
worthy at  the  beginning  of  her  voyage 
because  ports  between  decks,  eight  inches 
in  diameter,  and  a  few  feet  above  the 
water  line,  were  closed  only  with  the  glass 
covers,  and  the  hatches  were  battened 
down,  where  the  hatches  could  be  taken 
off  in  two  minutes,  the  cargo  was  so 
stowed  as  to  afford  free  access  to  the 
ports,  and  they  were  provided  with  addi- 
tional covers  of  iron,  which  could  be 
closed  if  deemed  necessary.  The  Silvia, 
19  S.  Ct.  7,  171  U.  S.  463,  43  L.  Ed.  241, 
affirming  judgment,  68  Fed.  230,  15  C. 
C.  A.  362. 

A  vessel  is  not  unseaworthy  in  respect 
of  her  cargo  by  reason  of  the  stowage  of 
coffee  in  a  compartment  adjoining  that 
in  which  water  ballast  is  carried,  though 
the  water  pipe  connecting  with  the  tank 
passes  through  the  compartment  contain- 
ing the  coffee.  Steinwender  v.  The  Mex- 
ican Prince,  83  Fed.  484,  decree  affirmed 
in  The  Mexican  Prince,  91  Fed.  1003,  34 
C.   C.  A.   168. 

The  placing  of  the  filling  pipe  extend- 
ing from  the  engine  room  of  a  steamer 
to  a  trimming  tank  in  the  forepeak  upon 
the  floor  of  the  intermediate  hold,  boxed 
in,  and  extending  through  the  collision 
bulkhead,  held  not  a  faulty  construction, 
which  rendered  the  vessel  unseaworthy 
as  to  cargo  carried  in  such  hold,  where 
the  evidence  showed  that  many  contem- 
porary vessels  were  so  constructed  and 
rated  A  1  by  Lloyds.  But  the  omission 
to  fit  such  pipe  with  a  valve  or  stopcock 
within  the  forepeak,  or  where  it  passed 
from  the  hold  to  prevent  the  flooding  of 


the  hold  in  case  of  a  break  in  the  pipe 
rendered  her  unseaworthy  as  to  such 
cargo  and  liable  for  its  injury  from  the 
flooding  of  the  hold  in  consequence  of 
the  breaking  of  the  pipe  through  some 
fault  of  construction.  The  Indrapura,  178 
Fed.    591. 

Absence  of  deck  sounding  pipes. — The 
Mexican  Prince,  91  Fed.  1003,  34  C.  C. 
A.  168,  affirming  Steinwender  v.  The 
Mexican   Prince,    83   Fed.   484. 

An  obstruction  in  a  water  pipe  passing 
through  a  cargo  compartment,  by  a  piece 
of  wood,  at  the  outset  of  a  voyage,  so 
that  water  gets  into  the  compartment, 
does  not  amount  to  unseaworthiness,  be- 
cause incidental  and  temporary  in  char- 
acter. Decree,  Steinwender  v.  The  Mexi- 
can Prince,  83  Fed.  484,  affirmed  in  The 
Mexican  Prince,  91  Fed.  1003,  34  C.  C. 
A.  168. 

A  leakage  sluiceway  between  two  com- 
partments of  a  vessel  does  not  consti- 
tute unseaworthiness.  The  British  King, 
93  Fed.  1018,  35  C.  C.  A.  159,  affirming 
89    Fed.   873. 

The  existence  of  two  worm-holes  in 
the  bow  of  a  new  vessel,  about  three- 
eighths  of  an  inch  in  diameter,  there  be- 
ing no  doubt  that  these  holes  were  in  the 
plank  when  put  on  the  vessel,  does  not 
amount  to  unseaworthiness.  Dupont,  etc., 
Co.  V.  Vance  (U.  S.),  19  How.  163,  15 
L.   Ed.   584. 

Defective  tubes  in  a  tubular  boiler. — 
The  fact  that  36  of  the  tubes  of  a  tubular 
boiler  which  had  144  tubes,  were  pluged 
up  because  they  leaked,  does  not  render 
the  vessel  unseaworthy.  The  Francis 
Wright,  105  U.  S.  381,  26  L.   Ed.  1100. 

Defective  construction  and  working  of 
the  refrigerating  room  and  apparatus  con- 
necting therewith,  either  from  inherent 
defects  in  said  apparatus,  or  from  not 
using  a  sufficient  quantity  of  ice,  does 
not  render  a  vessel  unseaworthy  when  a 
warranty  says  that  the  vessel  was  sea- 
worthy for  navigation.  The  Francis 
Wright,  105  U.  S.  381,  26  L.  Ed.  1100. 

56.  Obligation  of  shipper. — See  The 
Northern  Belle  (U.  S.),  9  Wall.  526,  19 
L.  Ed.  746;  The  Edwin  I.  Morrison,  153 
U.  S.  199,  38  L.  Ed.  688,  14  S.  Ct.  823; 
Work  V.  Leathers,  97  U.  S.  379,  24  L 
Ed.  1012;  Bush  Co.  v.  Central  R.  Co.,  180 
Fed.  232,  affirmed  in  149  Fed.  734,  79  C. 
C.   A.   440. 

57.  Sanbern  v.  Wright,  etc.,  Lighterage 
Co.,  171  Fed.  449,  affirmed  in  179  Fed. 
1031,  103  C.   C.  A.  666. 
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and  thoroughly  inspected  so  as  to  be  sure  of  its  condition.^s 

Proximate  Cause  of  Injury. — Where  a  steamer  was  run  upon  the  beach 
solely  because  a  leak  had  been  discovered  which  could  not  be  controlled,  and  wa- 
ter immediately  came  in  over  her  deck,  so  that  merchandise  was  injured,  the 
proximate  cause  of  the  injury  was  the  leak,  and  not  the  stranding  of  the  vessel.^* 

§  4303.  Improper  Stowage  or  Overloading. — The  requirement  of  sea- 
worthiness at  the  beginning  of  a  voyage  includes,  not  only  seaworthiness  in  hull 
and  equipment,  but  also  in  the  stowage  of  the  cargo.®''  A  ship  is  not  seaworthy 
when  from  her  improper  loading  she  is  rendered  unfit  to  encounter  the  ordinary 
perils  of  navigation  which  could  reasonably  have  been  anticipated  on  the  pro- 
jected voyage.*  1  A  carrier  is  liable  where  a  loss  is  due  to  the  overloading  of 
its  vessel.''^  The  acceptance  of  cargo  by  the  master  of  a  lighter  without  ob- 
jection to  the  quantity  is  an  implied  representatiori^  that  the  vessel  is  seaworthy 
for  the  carriage  of  such  quantity .^^  No  custom  allowing  the  loading  of  lumber 
on  deck  can  validate  navigation  by  an  unstable  ship,  or  excuse  the  neglect  to  load 
sufficiently  heavy  weights  below,  especially  where  the  ship  is  naturally  of  a  tender 
model.'^* 

§  4304.  Incompetency  or  Insufficiency  of  Crew. — The  want  of  an  ex- 
perienced master  or  to  have  an  incompetent  crew  will  render  a  vessel  unsea- 


58.  Duty  of  inspection. — The  Edwin  I. 
Morrison,  153  U.  S.  199,  38  L.  Ed.  688, 
14  S.  Ct.  823.  See  The  Northern  Belle 
(U.    S.),   9  Wall.   526,   19   L.   Ed.   746. 

A  steamship  originally  constructed  for 
passengers,  but  later  used  for  the  carriage 
of  goods,  had  ports  in  the  lower  between- 
decks,  which  were  submerged  when  she 
was  fully  loaded.  These  were  equipped 
with  glass  bull's-eyes,  and  shutters  for 
properly  closing  the  same.  On  commenc- 
ing to  load  cargo  at  Batoum  the  ports 
in  a  compartment  were  examined  and 
found  properly  closed,  and  the  compart- 
ment was  then  partially  filled  with  wool. 
The  vessel  stopped  at  a  number  of  other 
ports  on  the  Black  Sea  and  the  Mediter- 
ranean, and  took  on  more  cargo;  the 
hatchway  leading  to  such  compartment 
being  used,  and  finally  closed  when  she 
started  on  the  voyage  for  New  York. 
Shortly  afterward  water  was  discovered 
in  the  hold  under  such  compartment,  and 
on  examination  it  was  found  that  one  of 
the  glass  bull's-eyes  had  been  stolen,  and 
that  the  water  had  entered  through  such 
port  and  damaged  the  cargo.  The  brass 
pins  holding  the  bull's-eyes  in  a  number 
of  the  other  ports  had  also  been  removed. 
No  inspection  of  the  ports  had  been  made 
after  the  loading  commenced  at  Batoum. 
Held,  that  due  diligence  on  the  part  of 
the  owners  to  render  the  vessel  sea- 
worthy when  she  commenced  the  voyage 
required  that  such  inspection  should  have 
been  made  the  last  thing  before  access  to 
the  ports  was  cut  oS,  and  that  the  dam- 
age to  cargo  was  due  to  unseaworthiness 
for  which  the  vessel  was  liable.  "The 
Tenedos,  137  Fed.  443,  affirmed  in  151 
Fed.  1032,  83  C.   C.  A.  671. 

59.   Pacific  Coast  Steamship  Co.  v.  Ban- 
croft-Whitney Co.,  94   Fed.   180,  36  C.   C. 


A.   135,   affirming  78   Fed.   155. 

60.  Improper   stowage   or   overloading. 

— Corsar  v.  Spreckels  &  Bros.  Co.,  141 
Fed.  260,  72  C.  C.  A.  378;  Knohr  v.  Pa- 
cific Creosoting  Co.,  181  Fed.  856;  The 
Medea,  179  Fed.  781,  103   C.   C.   A.  273. 

61.  Steamship  Wellesley  Co.  v.  Hooper 
&    Co.,    185    Fed.    733. 

The  turret  steamship  Royal  Sceptre, 
chartered  to  carry  a  full  cargo  of  que- 
bracho wood  from  the  River  Plate  to  New 
York,  loaded  at  points  up  the  river  and 
had  proceeded  down  to  Rosario  when, 
turning  on  a  hard  astarboard  helm  to 
reach  her  anchorage,  under  the  influence 
of  the  current  and  possibly  of  grazing  on 
the  bottom,  she  careened  to  starboard 
until  she  had  a  list  of  170  degrees,  and 
dumped  the  most  of  her  deck  load,  which 
was  lost.  When  she  left  her  last  load- 
ing port,  she  had  a  deck  load  of  over  700 
tons  of  wood,  piled  to  a  height  of  11  feet, 
besides  100  tons  of  coal,  her  ballast  tanks 
were  nearly  empty  to  lessen  her  draft  in 
the  river,  and  her  range  of  stability  was 
about  one-fourth  that  calculated  for  her 
at  sea.  There  was  nothing  in  the  con- 
dition of  the  river  or  current  unusual  or 
which  should  not  have  been  expected. 
Held,  that  the  loss  of  cargo  was  due  to 
the  unseaworthiness  of  the  ship  when  she 
finished  loading  and  commenced  her  voy- 
age by  reason  of  her  instability  because 
of  improper  loading,  and  that  she  was 
liable  therefor.  The  Royal  Sceptre,  187 
Fed.   224. 

62.  Overloading  vessel.  —  Aststrup  v. 
Lewy,  19  Fed.  536;  Barker  v.  The  Swal- 
low, 44  Fed.  771;  The  Dana,  190  Fed.  650; 
The   G.   B.   Boren,  133  Fed.   887. 

63.  The  Dana,  190  Fed.  650. 

64.  The   Colima,   82  Fed.   665. 
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worthy.^'5  The  vessel  must  be  provided  with  a  crew,  adequate  in  number  and 
sufficient  and  competent  for  the  voyage,  with  reference  to  its  length  and  other 
particulars,  and  with  a  competent  and  skillful  master,  of  sound  judgment  and 
discretion ;  and,  in  general,  especially  in  steamships  and  vessels  of  the  larger 
size,  with  some  person  of  sufficient  ability  and  experience  to  supply  his  place 
temporarily,  at  least,  in  case  of  his  sickness  or  physical  disqualification.  Own- 
ers must  see  to  it  that  the  master  is  qualified  for  his  situation,  as  they  are,  in 
general,  in  respect  to  goods  transported  for  hire,  responsible  for  his  acts  and 
negligence.®^ 

§  4305.  Navigation  of  Vessel. — The  carrier  by  water  contracts  for  the  use 
of  due  care  and  skill  in  the  navigation  of  the  vessel  and  in  carrying  the  goods.*^ 
The  carrier  impliedly  undertakes  that  he  has  a  competent  knowledge  of  the 
navigation,  and  he  will  be  liable  for  a  loss  occasioned  by  a  want  of  such  knowl- 
edge.®* A  peril  of  the  sea  does  not  excuse  the  carrier  from  a  loss  or  injury  to 
the  goods  committed  to  his  care  if  his  own  negligence  or  want  of  skill  has  con- 
tributed to  the  result.®'^'  The  officers  of  steamers  plying  the  western  waters  must 
be  held  to  the  full  measure  of  responsibility  in  navigating  streams  where  bridges 
are  built  across  them.'^"     A  vessel  proceeding  in  the  night  and  in  a  fog  into  port 


65.  Incompetency  or  insufficiency  of 
crew. — Marine  Fire  Ins.  Co.  v.  Burnett, 
29  Tex.  433.  See  Northern  Commercial 
Co.  V.  Lindblom,  162  Fed.  350,  89  C.  C. 
A.    230. 

G6.  Propeller  Niagara  v.  Cordes  (U.  S.), 
21  How.  7,  16  L.  Ed.  41;  The  Lady  Pike 
(U.  S.),  21  Wall.  1,  22  L.  Ed.  499.  See 
Bell  V.  Reed  (Pa.),  4  Bin.  127,  5  Am. 
Dec.  398. 

To  be  seaworthy  the  vessel  must  be 
well  manned.  Collier  v.  Valentine,  11 
Mo.   299,   49   Am.   Dec.   81. 

"It  is  the  duty  of  the  owners  of  a 
steam  vessel  carrying  goods  and  mer- 
chandise, not  only  to  provide  a  sea- 
worthy vessel,  but  they  must  provide  a 
full  complement  of  licensed  officers  and 
a  crew  adequate  in  number  and  compe- 
tent for  their  duty  with  reference  to  all 
the  exigencies  of  the  intended  route. 
The  officers  and  crew  must  not  only  be 
competent  for  the  ordinary  duties  of  an 
uneventful  voyage,  but  for  any  exigency 
that  is  likely  to  happen,  such,  for  exam- 
ple, as  the  striking  of  a  ship  on  a  reef  of 
rocks."  Northern  Commercial  Co.  v. 
Lindblom,    162   Fed.   250,   89   C.    C.   A.   230. 

67.  Negligence  in  navigation. — Com- 
pania,  etc..  La  Flecha  v.  Brauer,  168  U. 
S.  104,  42  L.  Ed.  398,  18  S.  Ct.  13.  See 
Stockton  Milling  Co.  v.  California  Nav., 
etc.,  Co.,  165  Fed.  356;  The  Gladys,  159 
Fed.  698,  86  C.  C.  A.  566;  Bradley  v.  Le- 
high Valley  R.  Co.,  145  Fed.  569,  affirmed 
in  153  Fed.  350,  82  C.  C.  A.  426.  See 
ante,  "Incompetency  or  Insufficiency  of 
Crew,"   §  4304. 

Instances  of  negligent  navigation.  — 
The  steamship  A.,  while  on  a  voyage 
from  Inagua,  Bahama  Islands,  to  New 
York,  was  stranded  on  the  coast  of  Ma- 
ryland. In  actions  brought  on  her  bills 
of  lading  to  recover  for  the  loss  and 
damage  to  cargo  resulting,  it  appeared 
that   on  January  19   the   master  supposed 


himself  to  be  in  latitude  36  deg.  40  min., 
longitude  74  deg.  10  min.,  and  the  next 
day,  at  1:35  a.  m.,  was  on  a  bar  four 
miles  north  of  Green  Run  inlet,  the 
weather  being  thick,  and  no  explanation 
was  given  of  the  vessel's  course  mean- 
time. Held,  that  if  her  course  was  di- 
rectly between  those  two  points,  it  was 
clearly  negligence;  and  that  if  the  mas- 
ter supposed  himself  on  January  19  to 
be  in  that  latitude  and  longitude,  it  was 
his  duty  to  verify  his  supposition  by 
sounding;  and  that  the  failure  of  the  ship 
to  deliver  her  cargfo  was  caused  by  this 
negligence.     The   Alpin,   23   Fed.   815. 

A  steamship,  running  past  Old  Provi- 
dence Island,  in  mild  weather,  had  the 
land  in  sight  for  40  minutes.  A  slight 
haze  rendered  distance  deceptive,  and 
the  master  supposed  himself  some  seven 
miles  off  shore.  No  soundings  were 
taken  and  no  calculations  made  to  verify 
the  supposed  distance.  In  fact,  the  ves- 
sel was  within  a  mile  and  a  half  of  the 
shore,  and  afterwards  struck  upon  a 
coral  reef  located  on  the  charts  with 
which  the  vessel  was  provided.  Held, 
that  her  navigation  was  negligent.  The 
City  of  Para,   44   Fed.   689. 

68.  Morel  v.  Roe  (Ga.),  R.  M.  Charlt.  19. 

69.  The  Nith,  36  Fed.  383,  13  Sawy. 
481. 

^  While  a  snag  in  one  of  our  western 
rivers  is  a  peril  of  navigation,  if  a  vessel 
is  wrecked  upon  one  through  the  negli- 
gence of  the  carrier,  or  of  those  whom 
he  employs,  the  carrier  is  not  absolved. 
Christenson  v.  American  Exp.  Co  ,  15 
Minn.   270,   Gil.  308,  2  Am.   Rep.   122    127 

70.  Rivers  spanned  by  bridges.-^The 
Mollie  Mohler  (U.  S.),  21  Wall.  230  32 
L.    Ed.   485. 

The  Longfellow,  a  large  river  steamer 
was  starting  on  a  trip  from  Cincinnati 
to  New  Orleans,  carrying  passengers  and 
a    valuable     cargo.     She    had    pilots     on 


§§  4305-4306 


CARRIERS. 


3912 


is  bound  to  proceed  at  a  low  rate  of  speedJi  The  rule  which  imputes  careless- 
ness to  the  captain  whose  boat  strikes  a  known  rock  or  shoal,  unless  driven  by  a 
tempest,  is  only  applicable  to  the  navigation  of  the  ocean,  where  the  rocks  and 
shoals  are  marked  upon  maps  and  may  be  avoided,  and  does  not  apply  to  the 
navigation  of  rivers.  In  such  navigation,  each  case  must  be  governed  by  its  own 
circumstances,  and  be  tested  by  the  course  usually  pursued  by  skillful  pilots  in 
fuch  cases.'f^  Negligence  is  not  a  conclusion  of  law  from  the  fact  that  a  boat 
passes,  in  the  night,  a  point  in  the  river  known  to  be  difficult  for  boats  to  pass.'^^ 
Negligence  must  be  presumed  where  a  steamboat  proceeding  quietly  up  the  Ohio 
River  was  run  into  the  bank  by  the  pilot  so  hard  as  to  knock  a  hole  into  the  bot- 
tom of  the  boat  big  enough  to  sink  it,  and  there  was  light  enough  to  see,  and  no 
reason  shown  for  the  accident.''* 

§  4306.  Negligence  in  Discharging  or  in  Caring  for  Goods  after  Dis- 
charge.— Loss  or  Injury  during  Discharge.'^s — j^  carrier  by  water  is  liable 
for  loss  of  or  injury  to  goods  caused  by  its  negligence  in  discharging  the  cargo.^" 


board,  and  was  assisted  by  a  tug.  While 
the  smokestacks  were  lowered  to  permit 
her  passage  under  the  suspension  bridge 
at  Cincinnati,  as  was  frequently  the  case, 
the  pilot  house  became  so  filled  with 
smoke  that  the  pilot  could  not  see  to 
navigate  the  vessel  past  the  railroad 
bridge  below,  but  she  continued  at  full 
speed;  and,  her  side  striking  one  of  the 
piers,  she  was  broken  in  two  by  the 
current  and  sunk,  some  of  her  passen- 
gers being  drowned,  and  her  cargo  lost. 
The  river  was  high  and  the  current 
strong.  No  effort  to  stop  the  vessel  was 
made  until  too  late  to  avoid  the  collision. 
No  arrangement  appeared  to  have  been 
made  with  the  tug  to  secure  efficient  aid 
in  the  management  and  handling  of  the 
vessel.  Held,  under  the  facts  shown, 
that  the  disaster  was  due  to  negligence 
of  the  officers  and  pilots,  in  failing  to 
make  such  arrangements,  and  in  not 
stopping  and  backing  at  once  when  the 
smoke  so  obscured  their  vision  as  to 
make  the  attempt  to  pass  the  lower 
bridge  at  that  time  unsafe.  Memphis, 
etc..  Packet  Co.  v.  Overman  Carriage 
Co.,   93    Fed.   246. 

71.  Vessel  proceeding  in  night  and  in 
fog.— The  Portsmouth  (U.  S.),  9  Wall. 
683,    19    L.    Ed.    754. 

72.  Collier  v.  Valentine,  11  Mo.  299, 
49   Am.  Dec.   81. 

73.  Passing  difficult  point  in  night. — 
Ready  v.  Steamboat  Highland  Mary,  17 
Mo.    461. 

74.  Running  into  river  bank. — Louis- 
ville, etc..  Packet  Co.  z:  Smith,  60  S.  W. 
524,    22    Ky.    L.    Rep.    1323. 

75.  Loss  or  injury  during  discharge. — 
See  ante,  "Means  for  Loading  and  Un- 
loading,"  §   1021. 

76.  A  lighter  was  loaded  with  100  bar- 
rels of  cement  in  the  hold  and  a  large 
number  of  rolls  of  bagging,  weighing  253 
tons,  piled  upon  the  deck.  It  was  the 
duty  of  respondent  to  transfer  the  load 
to  a  steamer;  and  when  a  portion  of  the 
bagging  had  been  unloaded,   all  of  which 


was  taken  from  the  side  next  the 
steamer,  the  lighter  listed  to  the  other 
side,  and  a  portion  of  the  bagging  was 
thrown  overboard,  and  lost  or  damaged. 
The  load  was  unusual  in  weight  and 
height,  but  not  to  an  extent  to  endanger 
it  if  properly  handled.  It  was  properly 
loaded,  and  the  lighter  had  been  brought 
with  it  a  considerable  distance  in  safety. 
Held,  that  the  fact  of  its  unusual  height 
required  that  in  unloading  the  removal 
should  be  distributed  as  evenly  as  possi- 
ble over  the  whole  load,  which  was  also 
shown  to  be  the  usual  way,  and  that  the 
negligent  manner  of  unloading  was  the 
cause  of  the  vessel's  listing,  and  rendered 
respondent  liable  for  the  damage.  Mc- 
Allister V.  Southern  Pac.  Co.,  Ill  Fed. 
938. 

Cargo  was  shipped  at  Baltimore  on  re- 
spondent's steamship  Bulgaria  to  be  car- 
ried to  Hamburg.  When  the  ship 
reached  a  point  in  the  river  Elbe  some 
14  miles  below  Hamburg,  owing  to  the 
low  water  in  the  river  she  anchored  and 
proceeded  to  discharge  her  cargo  into 
lighters  owned  by  respondent,  as  was 
customary  and  provided  for  in  the  bill  of 
lading.  The  Patricia,  another  ship 
owned  by  respondent,  was  also  anchored 
above  the  Bulgaria  a  sufficient  distance 
away,  so  that  the  two  vessels  swung 
clear  of  each  other  with  the  changes 
of  the  tide.  Early  on  the  morning  of  the 
second  day  at  the  commencement  of  the 
flood  tide  when  the  Bulgaria  swung-  up 
stream  it  was  seen  that  she  was  likely  to 
collide  with  the  Patricia,  and  her  en- 
gines were  started  ahead,  and  a  lighter 
into  which  a  part  of  the  cargo  had  been 
discharged  was  cast  off  and  drifting 
against  the  Patricia  was  injured  and 
sunk.  Held,  under  the  evidence  that  the 
drifting  together  of  the  two  ships  was 
caused  by  the  fact  that  at  some  time  dur- 
ing the  night  the  Patricia  dragged  her 
anchor  and  moved  with  the  tide  into  dan- 
gerous proximity  to  the  Bulgaria,  and 
that  the  negligence  of  the  officers  of  the 
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An  agreement  by  the  owner  of  a  vessel  to  lighter  goods  which  she  had  contracted 
to  deliver  at  her  anchorage  for  an  agreed  compensation,  in  the  absence  of  a  stipu- 
lation otherwise  therein,  imposed  on  him  the  obligations  of  a  common  carrier, 
and  as  such  he  became  responsible  for  all  goods  lost  or  damaged  between  the 
vessel  and  shore,  unless  such  loss  was  occasioned  by  act  of  God  or  the  public 
enemyJ''^  Where  a  bill  of  lading  consigned  a  canal  boat  alongside  of  a  steamer 
for  the  purpose  of  transferring  a  cargo  of  iron  from  the  canal  boat  to  the  steamer, 
and  the  iron  was  properly  put  in  slings  in  the  hold  of  the  canal  boat,  and  two  of 
the  loads  fell,  from  contact  with  the  side  of  the  ship,  because  there  was  no  guy 
to  control  the  slings  in  rising,  the  canal  boat  was  not  liable  for  the  resulting  loss.''^ 
Loss  or  Injury  after  Discharge. — After  the  liability  of  a  vessel  as  a  ear- 
lier ceases  it  can  be  held  liable  only  for  negligence  in  caring  for  the  goods  until 
their  removal  by  the  consignee ;  '^^'  but  it  is  liable  where  it  leaves  the  goods  in  an 
exposed  position  without  proper  covering,  and  they  are  injured  by  rain.*''  The 
carrier  is  not  liable  for  damage  to  goods  by  rain  before  their  removal  from  the 
wharf  by  ^ the  consignee  when  there  has  been  an  actual  delivery  and  acceptance,®* 


ships  in  failing  to  discover  such  fact,  and 
in  not  taking  measures  to  avert  the  dan- 
ger, rendered  respondent  liable  for  the 
cargo  lost  in  the  lighter.  Higgins  v. 
Hamburg-American  Packet  Co.,  145  Fed. 
24,    76    C.    C.   A.    24. 

Discharging  upon  unsafe  pier. — See 
Rosenstein  v.  Vogemann,  184  N.  Y.  325, 
77  N.  E.  625,  affirming  92  N.  Y.  S.  86, 
103  App.  Div.  39. 

77.  Ames  Mercantile  Co.  v.  Kimball 
Steamship    Co.,    125    Fed.    332. 

78.  Vincent  v.  Hogan,   108   Fed.  428. 

79.  Loss  or  injury  after  discharge. — 
The  Italia,  187  Fed.  113,  109  C.  C.  A. 
33,    modifying   decree,   184   Fed.    366. 

Instances  where  carrier  not  negligent. 
— A  vessel  discharged  a  shipment  of  mac- 
aroni on  a  covered  pier  in  New  York, 
where  two  days  after  she  had  left  that 
pier  it  was  injured  by  water  by  the  burst- 
ing of  a  leader  from  the  roof  of  the 
shed  during  an  extraordinary  rainfall. 
The  pipe  was  sound,  and  had  not  leaked 
before.  Held,  that  no  negligence  was 
attributable  to  the  ship  in  leaving  the 
goods  near  such  pipe,  and  that  she  could 
not  be  held  liable  for  the  loss.  The 
Italia,   187  Fed.   113,   109   C.   C.  A.  33. 

A  consignment  of  oleo  stearine,  the 
trade  name  of  which  in  France  is  "pressed 
tallow,"  was  shipped  from  Paris,  and 
transshipped  at  London,  for  New  York, 
as  "tallow."  The  consignment  was  dis- 
charged at  the  steamer's  covered  pier, 
but  was  placed,  uncovered,  in  an  adjacent 
portion  of  the  street,  by  the  stevedore, 
-who  supposed  it  was  tallow.  The  goods 
were  here  damaged  by  rain,  but  it  ap- 
peared that  tallow  would  not  have  been 
damaged  under  similar  conditions.  Held, 
that  the  ship  was  not  liable.  The  Mis- 
sissippi,  76   Fed.   375. 

The  fact  that  a  bulletin  from  the 
weather  bureau  had  been  posted  and 
published  in  a  port  in  the  morning,  pre- 
dicting light  showers  or  a  moderate  thun- 
der storm  at  such  port  during  the  day, 
can  not  alone  be  held  sufficient  to  charge 


the  master  of  a  vessel  with  negligence  in 
discharging  a  consignment  of  perishable 
goods  on  an  open  wharf  during  the  morn- 
ing, when  the  weather  was  at  the  time 
clear,  such  as  would  render  the  vessel 
liable  for  their  subsequent  injury  by 
rain,  and  especially  where  the  master 
was  unacquainted  with  the  English  lan- 
guage, and  it  does  not  appear  that  he 
had  actual  knowledge  of  the  forecast, 
and  no  objection  to  the  time  or  place  of 
delivery  was  made  by  the  consignee. 
The  St.  Georg,  104  Fed.  898,  44  C.  C. 
A.   246. 

Where  the  owners  of  a  consignment  of 
6,400  bales  of  jute,  required  by  the  bill 
of  lading  to  take  it  from  the  ship's  tac- 
kles, were  duly  notified  of  the  arrival  of 
the  ship  and  time  of  discharging,  and-  on 
the  first  day  removed  over  1,200  bales, 
but  did  not  remove  any  more  until  four 
days  later,  because  it  was  more  conven- 
ient to  load  it  on  lighters  after  the  ship 
tiad  left  her  berth,  the  ship  was  not  lia- 
ble for  an  injury  by  rain  to  a  portion  of 
the  jute  which  she  was  compelled  to  un- 
load on  an  uncovered  part  of  the  wharf 
because  the  shed  under  which  the  most 
of  it  was  placed  had  been  filled,  and 
where  she  covered  it,  and  took  all  rea- 
sonable care  to  protect  it  from  injury. 
Smith  V.  Britain  Steamship  Co.,  123  Fed. 
176. 

80.  Leaving  goods  exposed. — Vitelli  v. 
Cunard  Steamship  Co.,  203  Fed.  697,  122 
C.   C.  A.  81. 

81.  Where  goods  have  been  delivered. 
—The  St.  Georg,  104  Fed.  898,  44  C.  C. 
A.  246,  holding  that  where  the  contract 
made  by  a  bill  of  lading  for  a  consign- 
ment of  goods  shipped  by  steamer  pro- 
vided that  the  goods  should  be  dis- 
charged as  soon  as  the  steamer  was  ready 
to  unload,  and  should  be  received  by  the 
consignee  at  the  ship's  dock  as  fast  as 
she  could  deliver  them,  and  be  thereafter 
at  his  sole  risk  and  expense,  and  the 
consignee  was  notified,  and  was  present 
while    the    goods    were    being   discharged 
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as  where  the  consignee,  after  being  notified  of  the  arrival  of  the  goods  and  pay- 
ing the  freight,  permitted  a  portion  of  the  goods  to  remain  on  the  carrier's  un- 
enclosed platform  or  shed,  according  to  custom.^^  y^  provision  of  a  bill  of  lad- 
ing requiring  the  consignee  to  be  ready  to  receive  the  cargo  as  soon  as  the  vessel 
was  ready  to  unload,  in  default  of  which  she  was  authorized  to  land,  warehouse, 
or  lighter  the  same  at  the  consignee's  risk,  does  not  relieve  her  from  liability 
for  damages  arising  from  her  failure  to  reasonably  protect  perishable  goods 
landed  on  a  dock  upon  a  claim  of  delivery,  where  she  refused  to  permit  the  con- 
signee's agents  to  remove  them,  although  having  no  claim  thereon  for  freight.** 
A  general  custom  of  a  port,  that  "after  a  vessel  arrives  at  the  port  and  goes  to  a 
wharf  designated  by  the  consignee,  and  due  notice  has  been  given  to  the  con- 
signee, and  the  cargo  is  taken  off  and  distributed  upon  the  wharf  according  to 
the  marks  and  numbers,  the  care  of  the  goods  devolves  upon  the  consignee,"  is 
valid.84 

§  4307.  Acts  of  Employees  or  Third  Persons. — For  the  acts  of  commis- 
sion or  omission,  of  its  employees,  occasioning  damage,  the  carrier  is  equally 
liable  as  for  acts  of  his  own.*^  A  carrier  undertaking  to  take  lumber  from 
a  schooner  and  place  it  on  its  barge  and  convey  it  to  a  designated  point,  can  not 
relieve  itself  from  liability  by  showing  that  a  loss  occurred  because  of  the  act 
of  the  schooner  in  an  honest  though  mistaken  effort  to  save  the  barge  which  had 
been  left  by  the  carrier  for  the  night  without  a  watchman. ^'^  Carriers  by  wa- 
ter are  liable  at  common  law,  and  independently  of  any  statutory  provision,  for 
losses  arising  from  the  acts  or  negligence  of  others,  to  the  same  extent  and  upon 
the  same  principle  as  carriers  by  land.®''  So  if  a  loss  of  goods  occurred  from  the 
carelessness  or  wantonness  of  the  navigators  of  another  vessel,  brought  into  col- 
lision with  the  vessel,  that  does  not  excuse  the  carrier.** 

§  4308.  Duties  after  Injury  or  Disaster. — Safe  custody  is  as  much  the 
duty  of  a  carrier  as  conveyance  and  delivery ;  and  when  he  is  unable  to  carry  the 
goods  forward  to  their  place  of  destination,  from  causes  which  he  did  not  pro- 
duce, and  over  which  he  has  no  control,  as  by  the  wrecking  or  stranding  of  the 
vessel,  he  is  still  bound  by  the  original  obligation  to  take  all  possible  care  of  the 

upon   an   uncovered   wharf,   and   made   no  partly  loaded,  and  while  it  was  lying  un- 

objection   to   the   time,    manner,    or   place  attended,    one    end    grounded   at   night   at 

of  delivery,  there  was   an  actual   delivery  low  tide,   causing  seams  to  open  and  the 

and  acceptance  when  they  were  so  placed  barge   to   leak.      This    was   promptly    dis- 

on  the  wharf.  covered,     and     an     unsuccessful     attempt 

82.  Stone  v.  Clyde  Steamship  Co.,  139  made  to  pump  out  the  barge;  but  no  ef- 
N.  C.   193,  51   S.   E.  894.  fort   was    made   for   16   hours   to   save   or 

83.  Refusal  to  permit  removal  of  goods.  safeguard  the  flour  that  had  been  loaded, 
— The   Alnwick,   135   Fed.   884.  after  which  the  barge  sank,   causing  loss 

84.  Valid  custom. — Pickering  v.  Weld,  and  injury  to  the  flour.  Held,  that  re- 
159  Mass.  522,  34  N.  E.  1081.  spondent,  having  no   other   representative 

85.  Liability  for  acts  of  employees. —  in  control  of  the  barge,  was  liable  for 
Bowman  v.  Hilton,  11  O.  303;  Clark  v.  the  negligence  of  the  servants  of  the 
Richards,  1  Conn.  54.  See  Stockton  Mill-  warehouse  company  in  failing  to  exer- 
ing  Co.  V.  California  Nav.,  etc.,  Co.,  165  cise  ordinary  care  to  preserve  the  flour 
Fed.  356;  The  Dana,  190  Fed.  650.  See,  while  in  its  custody  for  transportation, 
generally,  ante,  "Negligence  of  Agents  California  Nav.,  etc.,  Co.  v.  Stockton 
or    Servants,"    §    1014.  Mill.   Co.,   184  Fed.   369,   107   C.   C.  A.  46, 

The  carrier  is  liable  for  a  breach  of  a  affirming  judgment,    165   Fed.    356. 

contract   of  the  master  within  the   scope  86.    Stockton  Lumber   Co.  v.  California 

of  his  authority  resulting  in  an  injury  to  Nav.,  etc.,  Co.,  101  Pac.  541,  10  Cal.  App. 

the  cargo.     Bell  v.  Wood   (Ky.),   1  Dana  197. 

146.  87.  Acts  or  negligence  of  third  persons. 

Respondent     contracted     to     transport  — Propeller    Niagara   v.    Cordes    (U.    S.), 

flour  for  libelant  in   open  barges   and   to  21  How.  7,  16  L.  Ed.  41;  Mershon  v.  Ho- 

load    the    same,    but   at   libelant's    request  bensack,    22    N.   J.    L.    372. 

employed    a    warehouse    company    to    do  88.       Lawrence      v.      McGregor      (O.)^ 

the    loading.      After    a    barge    had    been  Wright   193. 
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goods,  and  is  responsible  for  every  loss  or  injury  which  might  have  been  pre- 
vented by  human  foresight,  skill,  and  prudence.^^  Where  it  appears  that  a  part 
of  the  cargo  of  a  wrecked  vessel  was  so  stored  that  it  might  have  easily  been 
saved,  and  that  several  opportunities  to  reship  what  was  saved  were  neglected, 
rhe  carrier  is  responsible  to  the  shipper  for  his  loss,  though  the  shipment  was 
at  the  owner's  risk,  and  "dangers  of  the  river"  were  excepted.*  Where  the 
master  of  a  wrecked  vessel  abandons  her  to  the  underwriters  without  exercising 
due  diligence  to  save  the  cargo,  the  fact  that  the  underwriters  take  possession, 
and  sell  a  part  of  the  cargo  which  is  not  insured,  does  not  exempt  the  carrier 
from  liability  to  the  shipper. ^^  Owners,  who  supervise  the  repair  of  a  vessel 
after  a  collision,  are  personally  negligent  in  failing  to  make  an  examination  of 
a  part  of  the  cargo  for  damage  caused  by  the  shock,  when  such  damage  had  been 
discovered  in  another  part  of  the  cargo,  similarly  placed,  and  they  are  liable  for 
damage- arising  from  causes  which  an  examination  would  have  revealed,  notwith- 
standing a  clause  in  the  bill  of  lading  exempting  the  owner  from  liability  for  dam- 
age from  collision. 92 
Duty  to  Repair  Injury  to  Goods.— See  ante,  "Duties  after  Injury,"  §  1022, 

§  4309.  Effect  of  Insurance. "^ — it  is  not  a  defense  to  an  action  by  a  ship- 
per against  a  vessel  owner  for  goods  lost  through  the  latter's  negligence  that  the 
goods  were  insured  and  the  insurance  has  been  paid,  though  it  does  not  appear 
from  the  pleadings  or  evidence  that  the  suit  is  brought  by  the  direction  or  for 
the  benefit  of  the  insurer.***  Where  a  carrier  already  held  policies  insuring  it 
against  loss  through  liability  to  cargo  owners,  a  provision  in  a  bill  of  lading, 
in  consideration  of  a  higher  freight  rate,  that  the  cargo  therein  specified  "is  cov- 
ered by  marine  insurance  while  on  board,  *  *  *  under  and  in  accordance 
with  and  subject  to  the  conditions  and  limitations  of  policies  of  marine  insurance 
held  by"  the  carrier,  must  be  construed  as  an  obligation  on  the  part  of  the  car- 
rier to  pay  the  shipper's  loss  under  the  same  contingencies  as  permitted  it,  through 
its  reinsurance,  to  throw  the  loss  on  its  own  insurers.®^  » 

§  4310.  Estoppel  to  Deny  Liability  to  Deliver  in  Good  Order. — A  ship, 
which  received  a  cargo,  carried  it  to  the  consignees  at  the  port  of  destination, 
and  then  libelled  the  cargo  for  freight,  is  estopped  to  deny  her  liability  to  de- 
liver in  like  good  order  as  received,  with  the  usual  exceptions,  and  the  fact  that 
the  master  of  the  ship  refused  to  sign  the  bill  of  lading,  upon  the  ground  that 
the  cargo  was  not  in  good  order,  is  immaterial. ^^ 

§  4311.  Persons  and  Vessels  Liable. — Owners  of  Vessel. — The  owner 
of  a  vessel  is  never  liable  as  a  carrier  merely  by  virtue  of  his  ownership.  The 
vessel  must  also  have  been  in  his  employment,  so  as  to  make  him  a  party  to  the 

89.  Wrecking  or  stranding  of  vessel.  them.  Charleston,  etc.,  Steamboat  Co.  v. 
—The     Mag-gie     Hammond     (U.     S.),     9       Bason   (S.   C),  Harp.  263. 

Wall.   435,   19   L.   Ed.   773;   Propeller   Nia-  91.    Bixby   v.    Deemar,    4    C.    C.    A.    559, 

gara    v.    Cordes    (U.    S.),    31    How.    7,    16  54  Fed.  718. 

L.    Ed.    41;    The    Portsmouth    (U.    S.),    9  92.    The   Guildhall,   12   C.   C.  A.   445,   64 

Wall.   683,   19   L.   Ed.   754.  Fed.   867;    Peterson  v.   Schultze-Berge,   la 

90.  Bixby  v.  Deemar,  4  C.  C.  A.  559,  C.  C.  A.  445,  64  Fed.  867,  affirming  de- 
54  Fed.  718.  cree,   58   Fed.   796. 

A   steamboat    going  through   an  inland  93.    Effect  of  insurance.— See  ante,  "Ef- 

passage,  grounded  from  the  reflux  of  the  feet  of  Insurance,"  §§   1033-1029. 
tide,    and   fell    over,    so   that   bilge   water  „.     c..     1  i.        •iij--ii-        ^  ^  ,.,       . 

rose  into  the  cabin  and  injured  a  box  of  ,,^*-    Stockton   MiUmg   Co.   v.   California 

books.     Held,  that  the  owners  of  the  boat  ^^^^  ^^'^■'  ^°-  165  Jjed.  356.     See  Baker 

were   responsible   for   this   injury,   though  ^  >°-  f    2^"^    T"""^'    ^*'v^    f^'    ^°-'    ^^^ 

the    bill    of   lading   excepted    "dangers    of  ^^^-  ^^^'  affirmed  in   168   Fed.  348. 
the   navigation,"  and  though  the  ground-  95-    Southern    Cotton    Oil    Co.   v.   Mer- 

ing  of  the   boat  was   unavoidable,  as   the  chants',    etc.,    Transp.    Co.,    179    Fed.    133, 
carriers  were  bound  to  remove  the  books  96.    The  Water  Witch  (U.  S.)    1  Black 

from  the  cabin  before  the  water  reached  494,  17  L,.   Ed.  155. 
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•contract  for  carriage.  The  party  having  the  control  of  the  vessel,  and  in  whose 
liusiness  it  is  engaged,  is  regarded  as  the  owner  pro  hac  vice,  and  as  such  is 
answerable  to  the  freighter.^'^  The  owner  of  a  chartered  vessel,  retaining  con- 
trol of  her  navigation,  is  liable  for  injuries  to  a  part  of  the  cargo  occasioned  by 
unaccustomed  and  dangerous  goods  subsequently  taken  aboard.*'^  Where  a  ship- 
inaster  agreed  to  take  the  defendant's  schooner,  for  the  purpose  of  getting  em- 
ploy in  the  freighting  business,  and  engaged  "to  victual  and  man  her,  and  pay 
half  of  all  port  charges,  pilotage,  etc. ;  and  the  defendant  engaged  to  pay  the 
other  half,  together  with  eight  dollars  per  month  for  one  man's  wages,  and  to 
put  the  schooner  in  sufficient  order  for  the  business ;  and  all  money  so  stocked  in 
the  schooner,  whether  for  freight  or  passage,  or  whatever,  was  to  be  equally  di- 
vided between  the  master  and  defendant,  each  party  accounting  for  the  above," 
it  was  held  that  the  contract  did  not  make  him  and  the  defendant  partners,  and 
that  the  defendant  was  not  answerable  to  a  shipper  of  goods  which  had  not  been 
delivered  according  to  the  bill  of  lading.^'^  It  is  not  necessary  that  the  owners 
■of  a  boat  shall  always  receive  or  be  entitled  to  a  reward  for  the  carriage  of  goods, 
in  order  to  render  them  liable  for  a  loss ;  if  there  was  an  agreement  between  the 
master  and  the  owners,  or  between  the  owners  themselves,  by  which  the  master 
in  the  one  case,  or  some  of  the  owners  in  the  other,  were  to  receive  to  their  use 
■exclusively,  the  freight  earned  in  whole  or  in  part  by  the  boat,  such  an  agreement 
would  not  exempt  all  the  owners  from  liability ;  unless  it  was  known  to  the  ship- 
per at  the  time  his  shipment  was  made.^  But  a  shipper  of  cotton  can  not  recover 
for  its  loss  of  all  the  owners  of  a  boat  carrying  goods  for  hire  where  he  makes 
a  special  contract  with  some  of  the  joint  owners,  withovit  the  knowledge  of  the 
■others,  by  which  the  freight  is  to  go  in  extinguishment  of  a  demand  of  the  shipper 
against  the  owners  with  whom  the  contract  was  made.^  The  part  owners  of  a 
steamboat  are  liable  for  the  torts  of  the  master,  who  is  also  a  part  owner,  done 
in  the  execution  of  the  business  on  which  the  boat  is  engaged.-'' 

Vessel. — Whenever  the  owners  of  a  ship  are  liable  for  injury  to  her  cargo, 
the  ship  is  also  liable.*  The  liability  of  a  vessel  in  rem  for  want  of  due  diligence 
in  the  care  and  custody  of  goods  received  on  board  for  transportation  is  the 
same  whether  the  owners  of  the  ship  remain  in  possession  as  carriers,  or  whether 
xhe  terms  of  the  charter  party  are  such  as  to  constitute  a  demise  of  the  vessel  for 
the  voyage,  so  as  to  render  the  charterers  the  owners  pro  hac  vice,  and  alone 
personally  responsible  for  the  transportation. ^  Where  the  owners  of  certain 
steamboats  formed  an  association,  and  appointed  a  common  agent,  with  authority 
to  sign  bills  of  lading,  under  an  arrangement  by  which  the  bills  were  frequently 
signed  on  delivery  of  the  goods  at  the  landing,  and  the  goods  were  to  be  taken 
1>y  the  first  boat  which  passed,  the  name  of  which  was  usually  entered  in  the  bill 
when  the  goqds  were  received  on  board,  it  was  held  that,  where  goods  were  de- 
stroyed at  the  landing  after  the  bills  of  lading  were  signed,  the  fact  that  no  par- 
ticular boat  was  mentioned  therein  would  not  prevent  the  maintenance  of  a  libel 
against  the  next  boat  which  passed  the  landing,  and  upon  which  the  goods  would 
liave  been  shipped.^ 

Consignee  Furnishing  Towage. — The  consignee  of  a  cargo,  having  assumed 
by  his  contract  the  duty  of  furnishing  towage,  can  not  relieve  himself  from  lia- 
bility for  the  manner  in  which  it  is  performed  by  the  employment  of  a  towing 

97.  Owners  of  vessel. — Tuckerman  v.  2.  Jones  v.  Sims,  9  Port.  236,  33  Am. 
Brown    (N.  Y.),   17   Barb.  191.                              Dec.    318. 

98.  Owner  retaining  control  of  naviga-  3.  Taylor  v.  Brigham,  Fed.  Cas.  No. 
tion.— The    T.    A.    Goddard,    12    Fed.    174.  13,781.    3    Woods   377. 

99.  Cutler  v.  Winsor  (Mass.),  6  Pick.  r, ^"^  J*^^^^"~'^^^  ^"''°"  '"'  Simmons,  11 
335,  17  Am.  Dec.  385.     See  Denny  v.   Ca-  "•   *^^-,      r^     .     r^    ..      , 

bot    (Mass.),    6    Mete.    90.  5.    The  T.  A.   Goddard,  12  Fed.  174. 

IT  c-  ^   -D     J.    „o.  oo    A  8-    The  Gmding  Star,  53  Fed.  936,  judg- 

1.    Jones  V.   Sims,   9   Port.   236,  33   Am.       „ent  affirmed  in  62  Fed.  407,  10  C.  C.  A. 

Uec.    did.  454. 
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company,  and  is  responsible  to  the  vessel  for  any  damage  or  injury  caused  by 
the  negligent  manner  in  which  the  service  is  performed  by  such  company^ 

Failure  to  Furnish  Covers  for  Lighter. — Where  the  agent  of  a  steamship 
■company,  to  facilitate  unloading  employed  a  lighter  without  covers,  and  agreed  on 
tehalf  of  the  steamship  company  to  furnish  the  covers,  which  he  failed  to  do, 
resulting  in  injury  to  the  cargo  from  rain,  the  lighter  was  not  liable  in  rem,  but 
the  agent  was  primarily,  and  the  steamship  company  secondarily,  liable.® 

Loss  Through  Negligence  of  Lighter.— Where  an  ocean  carrier  undertook 
to  transship  goods,  and  employed  a  lighterage  company  for  the  service,  they  are 
jointly  liable  for  a  loss  of  the  goods  through  the  negligence  of  the  lighterage 
company. 9 

§§  4312-4327.  Actions— §  4312.  By  Carrier.— Right  of  Carrier  to 
Maintain  Action. — A  carrier  by  water  of  merchandise  may  maintain  an  action 
in  his  own  name  for  its  loss  or  injury,  and  may  sue  in  admiralty  as  well  as  at 
common  law.i'^  The  carrier's  right  of  action  is  not  defeated  by  the  fact  that  the 
loss  has  been  paid  by  an  insurer  or  that  he  is  doing  business  under  a  fictitious 
or  trade  name,  and  that  contracts  of  affreightment  are  made  in  such  name.^i 

§§  4313-4327.  Against  Carrier— §  4313.  In  General.— Jurisdiction 
■of  Admiralty. — Where  the  cargo,  or  a  portion  thereof  is  not  delivered,  or  de- 
livered in  a  damaged  condition  by  the  fault  of  the  master,  the  right  to  proceed 
in  admiralty  to  recover  the  damage  sustained  is  clear.'^ 

Prerequisites  to  Bringing  Action. — See  ante,  "Conditions  Precedent,"  § 
875;  "Prerequisites  to  Bringing  Action,"  §  960;  "Conditions  Precedent,"  §  1034. 

Nature  and  Form  of  Action,  is — Consignees  or  shippers  may  proceed  in 
the  admiralty  in  rem  against  the  vessel  to  enforce  their  maritime  lien,  or  they 
may  waive  that  lien  and  still  proceed  in  the  admiralty  in  personam  against  the 
owners  of  the  vessel  to  recover  damages  for  the  nonfulfillment  of  the  contract, 
or  they  may  elect  to  bring  a  common  action  against  the  owners  to  recover  dam- 
ages, as  in  other  cases  for  the  breach  of  a  contract  to  be  executed  on  land.^* 
Assumpsit  lies  against  the  owner  of  a  steamboat  in  favor  of  the  owner  of  the 
goods  for  breach  of  a  contract  of  the  master  within  the  scope  of  his  authority 
resulting  in  injury  to  the  cargo  shipped. ^^ 

Who  May  Maintain  Action. — To  sustain  an  action  against  a  carrier  for  loss 

7.  Consignee     furnishing     towage.  —  11.    Loss  paid  by  insurer — Doing  busi- 

Thomoson  v.   Winslow,  128   Fed.   73.  ness   under  fictitious  name. — The   Nonpa- 

8.  Failure  to  furnish  covers  for  lighter.  riel,   149   Fed.   531. 

— The    Seven    Bros.    No.    1,    203    Fed.    21,  IS.    Jurisdiction  of  admiralty. — O'Brien 

121    C.    C.   A.    385.                                       _  V.  Miller,   168  U.  S.  287,  43  L.   Ed.  469,   18 

9.  Loss  through  negligence  of  lighter.  S.  Ct.  140:  Schooner  Freeman  v.  Buck- 
— Smith  V.  Booth,  132  Fed.  626,  58  C.  C.  ingham  (U.  S.),  18  How.  182,  15  L.  Ed. 
A.    479.    affirming    110    Fed.    680.  341;    Liverpool,    etc.,    Steam    Co.    v.    Phe- 

10.  Right  of  carrier  to  maintain  ac-  nix  Ins.  Co.,  129  U.  S.  397,  33  L.  Ed. 
-tion.— The  Nonpariel,  149  Fed.  531.  See  788,  9  S.  Ct.  469;  The  Maggie  Hammond 
ante,  "Right  of  Carrier  to  Maintain  Ac-  (U.  S.),  9  Wall.  435,  19  L.  Ed.  773;  The 
tion,"   §   808.  Belfast    (U.    S.),    7   Wall.    634,    19    L.    Ed. 

Libelant,     a     lalce     carrier,    which     con-  366;   The   Habil,   100   Fed.    120;   New  Jer- 

tracted    for    the    carriage    of   merchandise  sey   Steam   Nav.   Co.   v.   Merchants'    Bank 

from    New   York   to    Chicago,    and    after-  (U.  S.),  6  How.  343.  13  L.  Ed.  465. 

wards     chartered    the     respondent     canal  13.     Nature    and    form    of    action. — See 

"boat  to  carry  the  cargo  from   New  York  ante,    "Form    of   Action,"    §    876;    "Nature 

to     Buffalo,     to     be     there     transshipped,  of  Action,"  §  955;  "Nature  and   Form,"  § 

made    such    contract    in    the    capacity    of  1033;    "Nature   and   Form   of   Action,"    §§ 

shipper,  and  as  such  may  maintain  a  suit  2095-3058. 

in  rem  against  the  canal  boat  to  recover  14.     The    Belfast    (U.    S.),    7   Wall.    624, 

for  damages  to  the  cargo  during  the  ship-  19  L.   Ed.  266.     See  The   Eddy   (U    S  )     5 

ment.     The   Presgue   Isle,   140   Fed.  303.  Wall.   481,    18   L.    Ed.   486;    The   Atlas,  '93 

Right   of   action   assignable. — See    ante,  U.   S.   302,   33  L.   Ed.   863. 

■"Right    of    Carrier    to    Maintain    Action,"  15.     Assumpsit. — Bell    v.    Wood    (Ky ) 

§    808.  1   Dana   146.                                                        '  ' 
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of  or  injury  to  goods  or  for  delay  in  delivery  the  plaintiff  must  be  the  owner 
or  have  some  special  interest  in  them.i^  A  consignee  of  goods  may  sue  in  a 
court  of  admiralty,  either  in  his  own  name,  as  agent,  or  in  the  name  of  his  prin- 
cipal, as  he  thinks  best.^'^  One  who  contracts  to  furnish  a  certain  lot  of  cattle 
lo  be  carried  by  a  ship,  agreeing  to  pay  for  any  detention  of  the  ship  while  wait- 
ing for  them,  may,  without  proof  that  the  cattle  are  his,  there  being  no  stipula- 
tion that  they  should  be,  recover  on  the  stipulation  in  the  contract  for  payment 
Ivy  carrier  of  expense  of  feed,  in  case  of  delay  in  sailing.^*  A  claim  by  the  car- 
rier that  the  plaintiff  was  not  entitled  to  recover  because  he  was  not  the  owner 
of  the  goods  is  not  sustained,  where  the  evidence  showed  that  he  had  possession 
of  the  goods  with  the  right  to  sell  and  collect  the  proceeds. ^^  A  charterer  of  a 
vessel  to  carry  a  cargo  of  which  he  is  not  the  owner,  but  merely  the  agent  for  its 
sale  on  commission,  has  no  legal  interest  therein  which  will  support  an  action 
against  the  vessel  for  its  loss  or  damage;  nor  can  he  maintain  such  action  as 
trustee  for  the  owner,  who  was  not  a  party  to  the  charter.^o 

Applying  Part  of  Claim  for  Damages  to  Extinguish  Claim  for  Freight. 
— Parties  claiming  damages  for  loss  of  goods  resulting  from  the  fault  of  the 
master  and  crew  can  not  split  up  the  claim  for  damages  by  applying  a  part  to- 
extinguish  the  claim  for  freight,  and  taking  a  decree  for  the  remainder.^i 

§  4314.  Pleading. — In  Common-Law  Action. — The  same  rules  govern 
pleadings  in  a  common-law  action  against  a  carrier  by  water  as  govern  in  ac- 
tions against  other  common  carriers.^^  A  petition  alleging  that  defendant  agreed 
(o  transport  plaintiff's  com  by  river  as  a  common  carrier,  and  that  the  sinking- 
of  the  barge  and  the  loss  of  the  corn  were  caused  by  the  negligence  of  defend- 


16.  Who  may  maintain  action. — See 
ante,  "Right  to  Maintain  Action  against 
Carrier,"  §§  809-811.  See,  also,  ante, 
"Rights  of  Action,"  §§  3059-2063;  "Par- 
ties  Plaintiff,"   §§   2064-3066. 

Illustration. — Where  plaintiff,  having  a 
grub-staking  contract  with  certain  min- 
ers, providing  for  the  delivery  of  outfits 
to  them  at  an  Alaskan  port  in  consid- 
eration of  one-half-  of  the  profits  of  the 
mining  venture,  and  pursuant  thereto 
purchased  and  shipped  the  outfits  by  de- 
fendant's steamer,  which  was  lost,  so 
that  the  outfits  were  never  delivered  at 
destination,  plaintiff  was  still  the  owner, 
and  was  therefore  entitled  to  sue  for  the 
damages  sustained.  Plaintiff  was  still  en- 
titled to  sue  as  the  trustee  of  an  express 
trust,  even  if  the  title  to  the  outfits  passed 
to  the  firm,  consisting  of  himself  and  the 
persons  to  whom  the  outfits  were  to  be 
delivered,  and  should  be  regarded  as  the 
owner  of  the  goods  from  the  time  they 
were  delivered  to  the  steamship  for  trans- 
portation. Northern  Commercial  Co.  v. 
Lindblom,  162  Fed.   350,  89   C.   C.  A.  330. 

17.  Consignee. — Lawrence  v.  Minturn 
(U.  S.),  17  How.  100,  15  L.  Ed.  58;  Mc- 
Kinlay  v.  Morrish  (U.  S.),  31  How.  343, 
16  L.   Ed.   100. 

The  consignee  of  a  cargo  may  maintain 
an  action  in  admiralty  against  the  vessel 
for  an  injury  to  his  interest  therein,  and, 
when  he  is  vested  with  the  legal  owner- 
ship by  an  assignment  of  the  bill  of  lad- 
ing, he  may  recover  for  any  breach  of 
the  contract  made  by  such  bill  of  lading; 


but  where  there  was  no  bill  of  lading,  and 
he  has  no  interest  in  the  cargo,  if  he  is, 
in  any  event,  authorized  to  recover 
against  the  vessel  on  behalf  of  the  con- 
signor, it  can  only  be  such  damages  as- 
result  from  a  breach  of  the  contract  be- 
tween shipper  and  carrier,  and  arising 
after  the  cargo  has  been  received  on 
board.     The  Habil,  100  Fed.  120. 

A  party  who  has  made  advances  on  the 
cargo  of  a  ship,  and  been  treated  as  con- 
signee by  the  owners,  has  such  a  title  as 
enables  him  to  libel  the  ship  for  darnages 
to  the  cargo.  The  Water  Witch  (U.  S.) 
1   Black  494,  17  L.   Ed.  155. 

18.  Person  making  contract  of  ship- 
ment.— Morris  v.  Wilson  Sons  &  Co.,  114 
Fed.   74,   53   C.   C.  A.   22. 

19.  Sanbern  v.  Wright,  etc..  Lighterage 
Co.,  171  Fed.  449. 

20.  Agent  selling  on  commission.— 
The   Ask,   156   Fed.   678. 

21.  Applying  part  of  claim  for  dam- 
ages to  extinguish  claim  for  freight. — 
The  Water  Witch  (U.  'S.),  1  Black  494, 
17  L.   Ed.   155. 

22.  Pleading  in  common-law  actions — 
Actions  for  nondelivery  or  misdelivery.^ 
See    ante,    "Pleading,"    §§    880-882. 

Actions  for  delay. — See  ante,  "Plead- 
ing," _§§   961,    964. 

Actions  for  loss  or  injury. — See  ante, 
"Pleading,"    §§    1038-1051. 

Actions  against  carriers  of  live  stock. 
— See    ante,    "Pleading,"    §§    2067-2075. 

Actions  against  connecting  carriers. — 
See    ante,    "Pleading,"    §§    3792-3797. 
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ant,  its  officers  and  employees,  was  not  objectionable  for  indefiniteness  of  the 
allegation  of  negligence. ^^ 

In  Admiralty. — The  rules  of  pleading  in  the  admiralty  are  exceedingly  simple 
and  free  from  technical  requirements.  It  is  incumbent  on  the  libelant  to  pro- 
pound with  distinctness  the  substantive  facts  on  which  he  relies;  to  pray,  either 
specially  or  generally,  for  the  relief  appropriate  to  them;  and  to  ask  for  such 
process  of  the  court  as  is  suited  to  the  action,  whether  in  rem  or  in  personam. 2* 
Where  a  bill  of  lading  provides  that  notice  of  any  claim  for  loss  or  damage  to 
the  property  must  be  given  to  the  carrier  within  a  stated  time  after  delivery,  the 
failure  to  give  such  notice  is  a  matter  of  defense  in  a  suit  to  recover  for  such 
loss  or  damage,  and  performance  of  the  requirement  need  not  be  alleged  in  the 
libel.^^  It  is  incumbent  on  the  respondent  to  answer  distinctly  each  substantive 
fact  alleged  in  the  libel,  either  admitting  or  denying,  or  declaring  his  ignorance 
thereof,  and  to  allege  such  other  facts  as  he  relies  upon  as  a  defense,  either  in 
part  or  in  whole,  to  the  case  made  by  the  libel. ^^  The  admiralty  courts  are  gen- 
erally very  liberal  in  the  matter  of  amendments.  But  amendments  in  matters  of 
substance  should  not  be  allowed  on  the  hearing  unless  the  justice  of  the  case 
requires  it,  and  then  to  conform  to  the  proof,  and  in  no  case  should  an  amend- 
ment be  allowed  on  the  hearing  which  would  change  the  entire  cause  of  action. ^'^ 

§  4315.  Issues,  Proof  and  Variance. — In  Common-Law  Actions. — The 

general  rules  as  to  issues,  proof  and  variance  apply  in  common-law  actions  against 
carriers  by  water  for  less  of  or  injury  to  property^*  or  for  delay  in  transporta- 
tion or  delivery.^^ 

In  the  admiralty  there  are  no  technical  rules  of  variance  or  departure.  The 
court  decrees  upon  the  whole  matter  before  it,  taking  care  to  prevent  surprise, 
by  not  allowing  either  party  to  offer  proof  touching  any  substantive  fact  not  al- 
leged or  denied  by  him.^o  An  allegation  of  negligence  of  the  master  will  not 
let  the  libelant  in  to  prove  unseaworthiness  of  the  vessel.^^ 

23.  Sufficiency  of  allegation  of  negli-  Actions  against  carriers  of  live  stock. — 
gence. — Marsden  Co.  v.  Bullitt  &  Co.,  72  See  ante,  "Issues  Raised  by  Pleading-," 
S.  W.  33,  34  Ky.  L.  Rep.  1697.  §  3076;   "Variance,"   §   2078. 

24.  Pleading  in  admiralty. — Dupont,  29.  Actions  for  delay. — See  ante,  "Is- 
€tc.,   Co.   V.   Vance    (U.   S.),   19   How.   163,  sues.  Proof  and  Variance,"  §  965. 

15  L.  Ed.  584.  30.   In   admiralty. — Dupont,   etc.,    Co.   v. 

The    same   technical   minuteness    is   not  Vance    (U.    S.),    19    How.    163,    15   L,.    Ed. 

necessary   in    a   libel    as    in   a    declaration  584. 

at  common  law.     Only  the  essential  facts  On   a  libel  by  the   consignee   of   goods 

need   be    alleged,   without   regard   to   par-  against   a    vessel    for    nondelivery    of    the 

ticular   forms,   either   in   contract   or   tort.  same — the    defense   being  that   the   goods 

New     Jersey    Steam     Nav.    Co.    v.     Mer-  were  subject  to  the  lien  of  the  vessel  for 

chants'   Bank   (U.   S.),   6  How.  343,  13  L.  freight  and  that  the   libelants   improperly 

Ed.    465.  refused  to  pay  it — any  supposed  miscon- 

The    admiralty    court    is    not    precluded  duct  of  a  bailee  of  the  goods,  not  before 

from    granting   the    relief    appropriate    to  the  court,  with  whom  the  goods  had  been 

the    case    appearing    on    the    record,    and  stored  on  the  refusal  of  the  consignee  to 

prayed   for  by   the   libel,   because   the   en-  pay    freight    and    take    them    away,    is    a 

tire    case    is    not    distinctly    stated    in   the  question    not    involved    in    the    pleadings, 

libel.     Dupont,  etc.,  Co.  v.  Vance  (U.  S.),  And  if  on   such  a  state  of  pleadings   the 

19  How.  163,  15  L.  Ed.  584.  defendants   prove  their   defense,   they   are 

25    The  Tampico,  151  Fed.  689.  entitled   to   a   decree   in   their   favor   irre- 

26.  Answer.-Dupont,  etc.,  Co.  v.  Vance  orthTLlr''TL%Td'l''af  4"^'''.°w"n' 

(U.  S.),  19  How.  162,  15  E.  Ed.  584.  48l!  18   L    Ed.   486. 
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27.   Amendment.— The   Habil,    100    Fed.  31.    Lawrence   v'.    Minturn    (U.    S)     17 

How.    100,    15    L.    Ed.    58;    McKinlay    v. 


28.    Issues,    proof    and    variance.  —  See  Morrish    (U.    S.),    31    How.    348,    16    E. 

ante.  "Issues,  Proof  and  Variance,"  §  883;  Ed.  100,  explaining  why  the  rule  of  plead- 

"Issues,    Proof    and    Variance,"    §§    1052-  ing    was    not    endorsed    in    Lawrence    v. 

1055.  Minturn,  supra. 
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§§  4316-4326.  Evidence— §§  4316-4319.  Presumptions  and  Bur- 
den of  Proof — §  4316.  In  General. ^^ — j^  ^.n  action  against  a  carrier  by  water 
for  injury  to  goods  the  plaintiff  must,  in  the  first  instance,  show  that  the  goods 
were  delivered  to  the  carrier  in  an  undamaged  condition  and  were  in  a  damaged 
condition  when  deUvered  to  the  consignee.  And  in  an  action  for  loss  of  prop- 
erty the  plaintiff  has  the  burden  of  proving  that  the  carrier  failed  to  deliver  the 
goods  to  the  consignee,  but  slight  evidence  will  be  sufficient  to  throw  upon  the 
carrier 'the  burden  of  showing  delivery  to  the  consignees^  The  plaintiff  makes 
a  prima  facie  case  by  proving  that  the  goods  were  received  by  the  carrier  for 
transportation  and  that  it  failed  to  deliver  them  according  to  contract.^*  When 
it  is  shown  that  goods,  when  delivered  by  a  vessel  which  was  the  last  carrier  to- 
the  consignee,  were  deficient  in  quantity,  the  presumption  is  that  the  missing 
goods  were  delivered  to  such  vessel,  and  the  burden  rests  upon  her  to  prove  that 
she  delivered  all  that  she  received. ^^  Where  through  bills  of  lading  for  boxes  of 
goods  recited  that  the  weight  and  quantity  were  uSknown,  the  burden  rests  upon 
the  shipper  to  show  their  weight,  when  received,  in  order  to  hold  the  last  carrier 
liable  for  a  claimed  short  weight  in  the  quantit}'  delivered.^®  But  where  bills  of 
lading  for  cargoes  of  phosphate  specified  the  quantity,  but  contained  the  further 
statements,  "weight  and  quantity  unknown,"  or  "weight  unknown,"  the  burden 
rests,  upon  the  shipowners  to  account  for  any  discrepancy  between  the  quantity 
delivered  and  that  specified.^''^ 

Necessity  of  Proving  Negligence,  Value  of  Lost  Freight  or  That  De- 
fendant a  Common  Carrier. — See  ante,  "Plaintiff's  Burden  of  Proof  in  Gen- 
eral," §  1056. 

Condition  of  Goods  When  Received  by  Carrier. — See  ante,  "Condition  of 
Goods  \^'hen  Received  by  Carrier,"  §  1058. 

Notice  of  Claim  for  Damages. — Where  a  bill  of  lading  exempts  the  ship 
from  liability  "for  any  claim,  notice  of  which  is  not  given  before  the  removal  of 
the  goods"  and  the  failure  to  give  such  notice  is  set  up  by  respondent  as  a  defense, 
the  burden  rests  upon  libelant  to  prove  the  notice,  as  a  condition  to  the  right  of 
recovery,  it  being  an  affirmative  fact  peculiarly  within  his  knowledge.^* 

Benefit  of  Insurance. — Under  a  provision  of  a  bill  of  lading  giving  the  car- 
rier, in  case  of  loss  or  damage  to  the  property  for  which  it  is  liable,  the  benefit 
of  "any  insurance  that  may  have  been  effected  upon  or  on  account  of  such  prop- 
erty," the  burden  rests  upon  the  carrier,  when  sued  for  a  loss  to  prove  that  there 
was  insurance,  to  the  benefit  of  which  it  was  entitled. ^^ 

§  4317.  Cause  of  Loss  or  Injury  to  Goods. — After  the  shipper  has  shown 
that  the  goods  were  delivered  to  the  carrier  in  good  condition  and  that  it  failed 
to  deliver  them  or  delivered  them  in  a  damaged  condition  the  presumption  is 
Ihat  the  carrier  was  negligent  and  it  has  the  burden  of  proving  that  the  loss  or 
damage  resulted  from  some  cause  for  which  it  was  not  responsible.*"     Thus  the 

32.  Presumptions  and  burden  of  proof.  36.  The  Seneca,  172  Fed.  370,  97  C.  C. 
— See  ante,  "Presumptions  and  Burden  of       A.  68,  reversing  163  Fed.  591. 

Proof,"  §  884;  "Presumptions  and  Burden  37.   Planters'   Fertilizer  Mfg.   Co.  v.   El- 

of   Proof,"   §§   1056-1060.  der,  42  C.  C.  A.  130,  101  Fed.  1001. 

Actions   for   delay. — See   ante,    "Burden  38.  Notice  of  claim  for  damages. — The- 

of  Proof  and  Presumptions,"  §  967.  Westminster,    127    Fed.    680,   62    C.    C.   A. 

Actions  against  carriers  of  live  stock. —  406. 

See   ante,   "Presumptions   and   Burden-  of  39.  Benefit  of  insurance. — Baker  &  Co. 

Proof,"  §§   2079-2086.  v.   New  York,   etc.,  R.   Co.,   168  Fed.  248,^ 

33.  See  ante,  "Plaintiff's  Burden  of  Proof  affirming  162  Fed.  496. 

in  General,"  §  1056.  40.   Carrier    must    prove    itself    not  re-^ 

34.  Prima  facie  case.— The  E.  M.  Nor-  sponsible.— The  La  Kroma,  138  Fed.  936; 
ton,  15  Fed.  686;  Mallory  Steamship  Co.  Mallory  Steamship  Co.  v.  Bahn  Diamond, 
V.  Bahn  Diamond,  etc.,  Co.  (Tex.  Civ.  etc.,  Co.  (Tex.  Civ.  App.),  154  S.  W.  282. 
App.),  154  S.  W.  382.  See  Holland  v.  Gammetl,  5  La.  Ann.  705, 

35.  The  Ghazee,  172  Fed.  368,  97  C.  C.  holding  that  after  the  damage  is  proved, 
^-  66.                                              ^  the  ship  must  show  it  did  not  happen  oni 
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carrier  has  the  burden  of  proving  that  the  damage  was  due  to  a  risk  excepted  in. 
the  bill  of  lading,*!  such  as  perils  of  the  sea.*^  Where  damage  was  caused  by- 
sea  water,  the  burden  rests  on  the  vessel  to  show  sufficient  stress  of  weather  to- 
warrant  the  inference  that  such  water  found  access  to  the  cargo  through  a  peril 
of  the  sea.*^  Where  it  satisfactorily  appears  that  sea  perils  have  been  encountered 
adequate  to  cause  damage  to  a  seaworthy  ship,  and  there  is  general  proof  of 
seaworthiness,  the  damage  is  presumptively  due  to  such  perils.**  Extraordina- 
rily rough  weather  warrants  a  finding  of  damage  to  cargo  or  baggage  by  sea 
perils,  provided  proof  of  ordinary  good  stowage  is  first  given  by  the  ship;  but 
this  preliminary  burden  is  on  the  ship,  and  can  not  rest  in  mere  presumption.*^ 
Under  a  bill  of  lading  acknowledging  receipt  of  goods  in  good  order 
and  excepting  dangers  of  the  sea,  the  vessel  has  the  burden  of  proof  to  show 
that  damage  to  the  cargo  was  occasioned  by  an  expected  peril,*'^  or  that  it  was 
not  in  good  order  when  received.*'^ 


board.  See  ante,  "Defendant's  Burden  of 
Proof  in  General,"  §  1057. 

Act  of  God. — The  burden  is  on  the  car- 
rier to  show  that  the  injury  was  by  the 
act  of  God,  for  which  the  company  was 
not  liable.  Clark  v.  Barnwell  (U.  S.),  13 
How.  272,  13  L.  Ed.  985;  Transportation 
Co.  V.  Downer  (U.  S.),  11  Wall.  129,  20 
L.  Ed.  160;  The  Edwin  I.  Morrison,  153 
U.  S.  199,  38  E.  Ed.  688,  14  S.  Ct.  823; 
The  Caledonia,  157  U.  S.  124,  39  L.  Ed. 
644,  15  S.  Ct.  537;  The  Majestic,  166  U. 
S.  375,  41  L.  Ed.  1039,  17  S.  Ct.  597. 

Peculiar  nature  of  property. — Where  the 
goods  shipped  are  alleged  to  have  been 
impaired  by  the  dampness  of  the  vessel 
during  passage  to  her  port  of  delivery,  the 
burden  of  proof  is  upon  the  carrier  to 
show  that  the  loss  arose  from  the  peculiar 
nature  of  the  property.  Nelson  v.  Wood- 
ruff (U.  S.),  1  Black  156,  17  L.  Ed.  97; 
Clark  V.  Barnwell  (U.  S.),  12  How.  272,  13 
E.  Ed.  985;  Rich  v.  Lambert  (U.  S.),  12 
How.    347,    13    L.    Ed.    1017. 

The  breaking  of  a  greatly  unusual  num- 
ber of  bags  in  which  a  cargo  of  sugar 
was  shipped  in  discharging  raises  a  pre- 
sumption of  negligence  on  the  part  of  the 
ship  in  handling,  and,  if  unexplained,  ren- 
ders the  carrier  liable  to  the  shipper  for 
the  loss  and  expense  resulting.  The  Asi- 
atic Prince,  103  Fed.  676. 

41.  Excepted  risk. — The  Patria,  133  Fed. 
971,  68  C.  C.  A.  397,  affirming  135  Fed. 
425;  The  Henry  B.  Hyde,  32  C.  C.  A.  534, 
90  Fed.  114;  Graham  &  Co.  v.  Davis  & 
Co.,  4  O.  St.  362,  holding  that  the  carrier 
must  show  that  proper  care  and  skill 
were  exercised  to  prevent  the  loss. 

With  respect  to  the  liability  of  a  com- 
mon carrier  for  loss  or  damage  to  goods, 
while  in  his  possession,  the  question  as 
to  the  burden  of  proof  is  not  one  of  plead- 
ing but  of  primary  liability,  and  where 
goods  were  received  by  a  vessel  in  good 
condition,  but  delivered  in  a  damaged  con- 
dition, the  ship  has  the  burden  of  proof 
to  show  that  the  injury  was  due  to  some 
cause  within  the  exceptions  of  the  bill  of 
lading  to  avoid  liability  although  the  libel 
may  allege  a  specific  ground  of  negligence. 


The   Medea,   179   Fed.   781,    103    C.    C.   A. 
373,  reversing  decree,   173   Fed.  498. 

42.  Perils  of  sea. — The  Rappahannock, 
173  Fed.  829,  reversed  on  another  point 
in  184  Fed.  291,  107  C.  C.  A.  74;  The 
Italia,  184  Fed.  366,  modified  in  187  Fed. 
113,  109  C.  C.  A.  33;  The  Frey,  106  Fed. 
319,  45  C.  C.  A.  309;  Insurance  Co.  v. 
Easton,  etc.,  Transp.  Co.,  97  Fed.  653;  The 
Westminster,  127  Fed.  680,  62  C.  C.  A. 
406,  affirming  116  Fed.  123;  Pacific  Coast 
Steamship  Co.  v.  Bancroft-Whitney  Co., 
94  Fed.  180,  36  C.  C.  A.  135,  affirming  The- 
Queen,  78  Fed.  155,  and  reversed  on  an- 
other point  in  The  Queen  of  the  Pacific, 
31  S.   Ct.   278,   180  U.  S.  49,  45  L.  Ed.  419. 

43.  The  Folmina,  153  Fed.  364,  82  C.  C- 
A.  440,  affirming  143  Fed.  636. 

Where  goods  are  returned  to  the  port 
of  shipment  greatly  damaged  by  sea 
water,  a  presumption  arises  of  negligence- 
on  the  part  of  the  carrier.  The  Queen,  78 
Fed.  155,  decree  affirmed  in  Pacific  Coast 
Steamship  Co.  v.  Bancroft-Whitney  Co.,- 
94  Fed.  180,  36  C.  C.  A.  135,  which  is  re- 
versed on  another  point  in  The  Queen 
of  the  Pacific,  21  S.  Ct.  278,  180  U.  S. 
49,    45    L.    Ed.    419. 

44.  The  Sandfield,  79  Fed.  371,  affirmed 
in  93  Fed.  663,  34  C.   C.  A.   613. 

45.  The  Kensington,  88  Fed.  331,  decree 
affirmed  in  94  Fed.  885,  36  C.  C.  A.  533, 
which  is  reversed  on  other  grounds  in  22 
S.   Ct.   103,  183  U.  S.  263,  46  L.   Ed.  190. 

46.  Acknowledging  receipt  of  goods  in 
good  order. — The  Eockport,  197  Fed.  213; 
Argo  Steamship  Co.  v.  Seago,  101  Fed. 
999,  42  C.  C.  A.  128;  The  Presque  Isle,  140 
Fed.  303. 

Where  cotton  was  receipted  for  by  a 
ship  as  in  good  condition,  but  was  in  bad 
condition  when  delivered  at  destination, 
the  vessel  is  prima  facie  liable  for  the  in- 
jury, and  has  the  burden  of  proof  to  es- 
tablish its  exercise  of  proper  care.  In- 
surance Co.  V.  Leyland  &  Co.,  191  Fed. 
161,  111  C.  C.  A.  641,  reversing  judgment. 
171  Fed.  524. 

47.  Argo  Steamship  Co.  v.  Seago,  101 
Fed.  999,  43  C.  C.  A.  128. 
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Where  damage  to  cargo  was  prima  facie  within  the  exceptions  in  the 
bills  of  lading,  the  burden  is  on  the  shipper  to  show  that  the  loss  occurred 
through  the  carrier's  negligence.**  Thus,  to  entitle  a  shipper  to  recover  for 
damage  to  cargo  from  heat  when  liability  for  such  damage  is  excepted  in  the 
bill  of  lading,  he  has  the  burden  of  showing  that  such  heat  was  caused  by  the 
ship's  negligence.*^  Where  a  cargo  shipped  under  bills  of  lading  containing  ex- 
ceptions of  damage  by  collision  was  damaged  as  the  result  of  a  collision,  wherein 
the  other  vessel  was  clearly  shown  to  be  guilty  of  inexcusable  fault,  it  was  held 
that  in  order  to  hold  the  vessel  which  carried  the  cargo  liable,  the  burden  was 
on  the  plaintiff  to  defeat  the  operation  of  the  exception  in  the  bills  of  lading  by 
proof  of  such  negligence  on  her  part  as  would  justify  a  decree  against  her  if 
sued  alone. 5° 

Insufficient  Protection. — Where  a  bill  of  lading  for  packages  of  firecrackers 
contained  the  usual  printed  clause  exempting  the  carrier  from  liability  for  break- 
age, or  for  loss  or  damage  arising  from  the  nature  of  the  goods  or  insufficiency 
of  the  packages,  and  also  contained  a  stipulation  signed  by  the  shipper  to  the 
effect  that  the  steamer  was  not  accountable  for  chafage  or  breakage  to  insuffi- 
ciently protected  property,  and  that  the  packages  were  frail,  on  proof  of  break- 
age of  the  packages  the  carrier,  relying  on  such  indorsement  for  exemption,  had 
the  burden  of  proof  to  establish  that  the  damage  was  due  to  insufficient  pro- 
tection.51 

§  4318.  Stowage  of  Goods. — Where  the  bill  of  lading  under  which  mer- 
chandise is  shipped  exempts  the  carrier  from  liability  for  damage  to  the  goods 
'"if  properly  stowed,"  if  the  goods  are  damaged  the  burden  of  proving  proper 
Srtowage  is  on  the  carrier. ^2  ^^^here  a  bill  of  lading  contains  exceptions  in  behalf 
of  the  vessel  of  breakage  and  leakage  and  of  dangers  of  the  sea,  and  the  cargo 
owner  maintains  that  the  true  cause  of  injury  to  the  cargo  was  improper  stow- 
age, the  burden  of  maintaining  this  proposition  rests  on  the  cargo  owner.^s    And 

48.  Where  damage  within  exceptions  in  a  loss  resulting  from  leakage  and  break- 

bilL — The  Citta  Di  Messina,  169  Fed.  472;  age  the  shipper  has  the  burden  of  proof 

The  Lennox,  90  Fed.  308;  The  Henry  B.  to  show  negligence,  which  can  not  be  in- 

Hyde,  32  C.  C.  A.  534,  90  Fed.  114.  _  ferred  from  the  fact  alone   that  the  loss 

If  a  loss  is  manifestly  due  to  a  risk  ex-  was   greatly  in  excess  of  the  normal,   es- 

cepted  in  the  bill  of  lading  as  from  break-  pecially  where  second-hand   barrels  were 

age    or    decay,    which    are    excepted    gen-  used,   some   of  which   had   been   patched, 

erally,  the  ship  need  not  show  the  cause  The   Konigin  Luise,   185   Fed.  478,   107   C. 

of  the  breakage   or  decay,  but   the   cargo  C.  A.  578,  reversing  decree  173   Fed.  811. 

owner  can  only  recover  by  proof  of  neg-  In   the  absence   of  some   fault  such   as 

ligence.     The   Patria,   132  Fed.  971,  68   C.  negligent  stowage,  the   burden   is   on  the 

C.  A.  397,  affirming  125  Fed.  425.  libelant   to   show  that   the   damage   might 

Breakage  or  leakage.— Under  a  libel  al-  have   been   prevented  by  reasonable   skill 

leging  injury  to  goods  in  shipment  from  and  diligence  on  the  part  of  the  servants 

breakage,    where    the    bill    of    lading    ex-  of  the  vessel.     Lazarus  v.  Barber,  136  Fed. 

empted    the    carrier    from    liability    from  534,   69    C.   C.  A.   310,   affirming '  124   Fed. 

breakage,  the  burden  is  on  the  libelant  to  1007. 

show  that  the  breakage  occurred  through  49.     Damage     from     heat. The     Good 

negligence.     The  Henry  B.  Hyde,  90  Fed.  Hope,  197  Fed.  149,  116  C.   C.  A.  573,  af- 

114,    33    C.    C.    A.   534,    affirming   83   Fed.  firming  190  Fed.   597;   The   Baralong- '  172 

681;  Wright  v.  Grace  &  Co.,  303  Fed.  360.  Fed.  220,  97  C    C    A    34 

Where  a  shipment  of  olive  oil  in  bar-  50.  Damage  by  coUision.-The  Victory, 

rels  was  made  under  a  bill  of  ladmg  con-  ig  s.  Ct.  149,  168  U.  S.  410,  42  L.  Ed    519 

tammg  a   clause   that     the   owner   is   not  reversing  68  Fed.  395,  15  C.  C.  A.  490. 

responsible  for     *     *     *     leakage,  break-  c,     t       re  •                       y    ^.  r^. 

age,  land  damage  or  any  other  injury  re-  -J"^-    -Insufficient    protection.— Doherr    v. 

suiting  from  the  natural  condition  of  the  Houston,  138  Fed.  594,  64  C.  C.  A.  102,  af- 

goods  shipped  or  their  deficiency  of  pack-  *""ming  123  Fed.  334. 

ing  not  externally  recognizable,"  but  also  ^^-  Burden  of  proving  proper  stowage. 

had  a  clause,  "not  accountable  for  leakage  — Montague  v.  The   Isaac  Reed,   82   Fed. 

or  breakage"   stamped  across   it   in  large  ^^S- 

letters  in  diflferent  colored  ink,  the  latter  53.   Crowell  v.  Union  Oil  Co.,  107  Fed. 

clause  prevails  over  the  one  in  the  printed  302,  46   C.   C.  A.  296. 

form,  and  to  recover  from  the  vessel  for  A  vessel  which  was  new,  properly  con- 
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where  a  ship  during  the  voyage  encountered  storms  of  such  violence  as  to  rea- 
sonably account  for  the  opening  of  her  deck  seams  and  the  consequent  damage 
to  her  cargo  from  water,  the  burden  of  proof  rests  upon  the  cargo  owner  to 
■establish  a  claim  made  by  him  that  improper  stowage  of  the  cargo  caused  or 
■contributed  to  the  strain  on  the  vessel's  deck  and  the  resulting  injury  thereto.®* 

Stowage  on  Deck. — Where,  in  an  action  on  a  bill  of  lading  for  the  loss  of 
^oods  shipped  by  a  vessel  of  the  defendant,  the  defendant  relies  on  the  defense 
that  the  goods  were  inflammable  and  therefore  within  an  exception  which  per- 
mitted such  goods  to  be  stowed  on  deck  at  the  owner's  risk,  the  burden  of  proof 
IS  on  the  defendant  to  establish  this  defense. ^^ 

Where  a  vessel  is  not  a  common  carrier,  proof  of  loss  of  cargo  alone 
■does  not  cast  upon  her  the  burden  of  proof  to  show  proper  stowage;  but  the 
cargo  owner  must  prove  the  negligence  afHrmatively.^® 

§  4319.  Seaworthiness  or  Fitness  of  Vessel. — Where  the  proof  shows 
•damage  to  the  cargo,  the  burden  is  cast  upon  the  ship  to  establish  the  fact  of 
seaworthiness,  or  to  show  due  diligence  in  ascertaining  whether  or  not  she  was 
in  fact  seaworthy,  and  in  making  her  so  at  the  beginning  of  the  voyage.®'^  And 
where  the  cargo  is  lost  by  the  sinking  of  the  ship  the  burden  of  proving  sea- 
worthiness at  the  beginning  of  the  voyage  rests  upon  the  shipowner. ^8  Where 
■disaster  overtakes  a  vessel  soon  after  the  beginning  of  her  voyage,  without  stress 
of  weather  or  other  adequate  cause  appearing,  the  presumption  is  that  she  was 
unseaworthy  when  the  voyage  commenced,^^  and  the  burden  rests  on  the  owner 


■structed  and  in  all  respects  seaworthy  can 
not  be  held  liable  for  leakage  under  bills 
■of  lading  exempting  her  from  loss  on  that 
account  and  from  -weather,  heat,  and  perils 
of  the  sea,  unless  it  is  affirmatively  shewn 
that  there  was  negligence  in  the  stow- 
age which  it  should  reasonably  have  been 
anticipated  would  cause  such  damage,  and 
the  libelant  must  make  out  a  case  show- 
ing the  cause  of  injury  with  sufficient 
clearness  before  the  burden  is  cast  upon 
the  vessel  to  show  that  the  exemption  is 
broad  enough  to  cover  the  damage.  The 
Oceana,  171  Fed.  172. 

54.  Where  vessel   encounters  storms. —  ' 
The  Musselcrag,  135  Fed.  786. 

55.  Stowage  on  deck. — Tower  Co.  v. 
Southern  Pac.  Co.,  184  Mass.  472,  69  N. 
E.  348. 

56.  Where  vessel  not  common  carrier. — 
The   Rokeby,  202  Fed.  332. 

57.  Seaworthiness  of  vessel. — The  Ninfa, 
156  Fed.  512.  See  The  Edwin  I.  Morrison, 
1.^3  U.  S.  199,  38  L.  Ed.  688,  14  S.  Ct.  833; 
The  Southwark,  191  U.  S.  1,  34  S.  Ct.  1, 
48  L.  Ed.  65;  Mallory  Steamship  Co.  v. 
Bahn  Diamond,  etc.,  Co.  (Tex.  Civ.  App.), 
154  S.  W.  282. 

Defective  fitting  of  port. — Where  a 
•cargo  is  injured  by  a  leak  caused  by  the 
defective  fitting  of  a  port,  the  burden  is 
on  the  ship  to  show  that  the  port  was 
tight  at  the  time  of  sailing.  The  Phoenicia, 
99  Fed.  1005,  40  C.  C.  A.  221,  affirming  90» 
Fed.  116. 

The  breaking  of  a  section  of  cast-iron 
pipe  extending  from  engine  room  of  a 
steamship  to  a  tank  in  the  forepeak  along 
the  floor  of  the  hold,  allowing  water  to 
escape  into  the  hold  and  injure  the  cargo 
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therein,  in  the  absence  of  evidence  to  the 
contrary,  authorizes  an  inference  that  the 
ship  was  unseaworthy  as  to  the  cargo 
placed  in  the  hold  at  the  beginning  of 
the  voyage,  by  reason  either  of  defects 
in  the  pipe  or  the  boxing,  and  the  bur- 
den rests  upon  the  vessel  to  overcome 
such  inference.  The  Indrapura,  190  Fed. 
711. 

58.  The  Oneida,  128  Fed.  687,  63  C.  C. 
A.  339,  reversing  108   Fed.   886. 

59.  Disaster  soon  after  beginning  voy- 
age.—The  Listie,  197  Fed.  1033;  Steamship 
Wellesley  Co.  v.  Hooper  &  Co.,  185  Fed. 
733;  The  Arctic  Bird,  109  Fed.  167;  Pacific 
Coast  Steamship  Co.  v.  Bancroft-Whitney 
Co.,  94  Fed.  180,  36  C.  C.  A.  135,  affirm- 
ing The  Queen,  78  Fed.  155,  and  reversed 
on  another  point  in  The  Queen  of  the 
Pacific,  21  S.  Ct.  278,  180  U.  S.  49,  45  L. 
Ed.  419.  See  Sanbern  v.  Wright,  etc.. 
Lighterage  Co.,  171  Fed.  449,  affirmed  in 
179  Fed.  1021,  102  C.  C.  A.  666. 

Proof  that  a  vessel  within  a  few  hours 
after  leaving  port,  and  before  encounter- 
ing any  peril  of  the  sea,  sprung  aJeak 
from  defective  butts  in  her  bottom,  and 
that,  in  addition,  her  steam  pump  was  not 
in  good  working  order,  and  broke  down 
when  put  in  use,  raises  a  presumption  that 
she  was  unseaworthy  at  the  beginning  of 
the  voyage,  which  is  not  rebutted  by  evi- 
dence merely  of  previous  diligence.  Caro- 
lina Portland  Cement  Co.  v.  Anderson,  186 
Fed.  145,  108   C.   C.  A.  257. 

If  a  defect  without  any  apparent  cause 
develops,  it  is  to  be  presumed  it  existed 
when  the  service  began.  Work  v.  Leath- 
ers,   97    U.    S.    379,    24    L.    Ed.    1013;    The 
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to  avoid  liability  for  cargo  lost  or  injured  to  overcome  such  presumption  by- 
showing  affirmatively  that  the  ship  was  seaworthy.^o  Where  a  barge  careened 
and  dumped  its  cargo  while  lying  in  a  sheltered  basin  without  known  external 
cause  ®i  or  a  lighter  capsized  when  the  water  was  still,  there  being  no  other 
explanation  than  that  there  was  an  ordinary  swell  from  a  passing  steamer,^^  there 
is  a  presumption  of  unseaworthiness.  A  provision  of  a  bill  of  lading  exempting 
the  carrier  from  liability  for  loss  or  damage  occasioned  by  unseaworthiness,  pro- 
vided the  owners  had  exercised  due  diligence  to  make  the  vessel  seaworthy, 
leaves  upon  the  owners  the  burden  of  proving  such  due  diligence,  which  includes 
thorough  and  careful  inspection.^^  'Where  it  appears  that  a  boat,  sinking  without 
apparent  cause,  was  actually  seaworthy,  the  presumption  of  unseaworthiness 
from  the  sinking  is  overcome.**  Storms  encountered  during  a  voyage,  although 
they  may  have  been  an  adequate  cause  for  an  injury  to  the  vessel  resulting  in 
leakage  and  damage  to  the  cargo,  are  "not  sufficient  to  relieve  the  carrier  from 
'ihe  burden  of  proving  seaworthiness,  where  they  were  not  of  such  an  unusual 
character  but  that  they  should  have  been  anticipated,  and  it  is  not  shown  that 
the  injury  could  not  have  been  provided  against  by  proper  inspection  and  care 
with  respect  to  the  part  injured  before  sailing,  and  such  inspection  was  not  made, 
nor  care  exercised.®^  The  fact  that  the  beams  of  the  main  hatch  of  a  vessel  had 
been  cracked  some  time  previous  to  a  voyage,  and  on  the  discharge  of  her  cargo, 
at  the  end  of  the  voyage,  were  found  to  be  in  worse  condition  and  her  deck  to 
have  sunk  in  consequence,  where  the  vessel  encountered  a  hurricane  during  the 
voyage,  which  would  account  for  her  condition  at  its  end,  did  not  overcome  the 
presumption  of  her  seaworthiness  when  she  sailed,  arising  from  the  fact  that  the 
beams  had  been  repaired  and  strengthened,  and  that  her  classification  had  been 
kept  up  thereafter  on  repeated  surveys,  and  had  not  expired.**  The  fact  that 
a  single  rivet,  among  many  thousands  used  in  the  construction  of  a  vessel's  hull, 
was  not  as  strong  as  the  average,  and  parted  under  the  stress  of  extraordinary 
stormy  weather,  does  not  raise  a  presumption  of  unseaworthiness,  rendering  the 
owner  liable  for  a  resulting  damage  to  the  cargo.*'^ 

When  Burden  on  Shipper. — The  warranty  that  a  ship  is  fit  at  the  begin- 
ning of  a  voyage  to  safely  carry  the  cargo  received  by  her,  which  is  implied 
where  the  bill  of  lading  is  silent,  can  not  be  implied  if  the  parties  have  contracted 
otherwise;  and  in  such  case  the  burden  of  proof  is  not  upon  the  carrier,  but 
upon  the  shipper,  who  must  show  the  carrier's  negligence  to  entitle  him  to  re- 
cover for  loss  or  damage  to  cargo.*^* 

§   4320.  Necessity  of  Producing  Bill  of  Lading. — See  ante,  "Necessity 

fcouthwark,  191  U.  S.  1,  48  L,.   Ed.  65,   34  absence    of    evidence     establishing     some 

S.  Ct.  1.  other    adequate    cause.      Forbes    v.    Mer- 

Vessel  sinking  at  dock. — A  vessel  some  chants'    Exp.,    etc.,    Co.,    11    Fed.   796. 

50  years   old,   which  had  been  used   as  a  60.  Steamship  Wellesley  Co.  v.  Hooper 

steam  propeller  until  she  had  become  un-  &  Co.,  185  Fed.  733. 

fit  for  such   service,   and  afterwards   con-  61.  Careening  of  barge. — United   States 

verted  into  a  freight  barge,  sank  at  a  dock  Metals  Reiin.  Co.  v.  Jacobus,  305  Fed.  896, 

with  her  cargo  during  the  night,  after  she  124  C.  C.  A.  209. 

had   been   loaded.     The   evidence   showed  62.  Capsizing  of  lighter. — Insurance  Co> 

that   the   immediate   cause   of  her   sinking  v.    North    German    Lloyd    Co.,    106    Fed. 

was  a  leak  due  to  the  springing  of  a  plank  973,    affirmed    in    110    Fed.    420,    49    C.    C. 

in  her  hull,  the  spikes  which  held  it  hav-  A.  1. 

ing  become  loosened.     The  only  peril  to  63.  The   Friesland,  104  Fed.  99. 

which   she   was   subjected  was   that  from  64.  When  presumption  overcome. — The 

the  swells  caused  by  passing  vessels,  and  'America,   174  Fed.   734. 

that  was  one  which  was  usual  and   ordi-  65.   The  Aggi,   93   Fed.   484. 

nary,  and  was  withstood  by  other  vessels  66.  The  Guadeloupe,  92  Fed.   670. 

at  the  dock  without  injury.    Held,  that  the  67.  The  Sandfield,  92  Fed.  663,  34  C.  C. 

presumption  arising  from  such  facts  was  A.  613,  aflSrming  79  Fed.  371.. 

that  the  barge  was  unseaworthy,  and  that  68.     When     burden     on     shipper. — The 

her  sinking  was  due  to  that  cause,  in  the  Tjomo,  115  Fed.  919. 
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of  Producing  Bill  of  Lading,"  §  885 ;   "Necessity  of  Producing  Bill  of  Lading," 
§   1061. 

§  4321.  Admissibility  of  Evidence. — The  rules  governing  the  admissibil- 
ity of  evidence  in  actions  against  common  carriers  generally  apply  in  similar 
actions  against  carriers  by  water.'^^,  j^  a.n  action  to  recover  for  damage  to  cargo 
from  leakage  of  the  vessel,  evidence  that  directions  as  to  the  manner  of  loading 
were  given  the  agents  of  the  vessel  by  libelant,  which  directions  were  not  followed, 
was  competent.'''^  An  allegation  that  the  vessel  was  wrecked  and  the  merchan- 
dise lost  on  account  of  defendant's  negligence,  and  without  fault  on  plaintiff's 
part,  raises  the  issue  of  defendant's  negligence,  and  authorizes  the  admission  of 
evidence  that  the  vessel  was  being  operated  without  a  full  complement  of  of- 
ficers, required  by  statute. ''^  In  an  action  by  a  shipper  against  a  carrier  for  loss 
of  oil  clothing  (shipped  under  a  bill  of  lading  providing  that  inflammable  goods 
shall  be  transported  if  the  carrier  choses,  on  deck  or  elsewhere,  and  shall  be  at 
the  shipper's  risk),  which  goods  were  carried  on  the  deck  of  defendant's  steamer, 
became  loose  during  a  storm,  and  were  thrown  overboard  to  save  other  goods 
from  damage  and  to  prevent  their  interfering  with  the  navigation  of  the  vessel, 
defendant,  by  introduction,  without  objection,  of  the  deposition  of  the  steamer's 
captain  that  the  oil  clothing  was  stowed  on  deck  because  of  their  inflammable  na- 
ture, laid  a  foundation  for  introduction  of  evidence  to  show  a  general  usage  that 
because  of  its  character  it  was  customary  among  steamship  companies  to  stow 
oil  clothing  on  deck,  and  to  class  it  as  inflammable  goods.'^^  ^.^d  where  in  such 
action  a  custom  treating  oil  clothing  as  inflammable  was  shown,  evidence  that  the 
shipper's  oil  clothing  was  difficult  to  ignite,  and  on  ignition  did  not  burst  into 
flame,  but  only  charred,  was  properly  excluded."^ ^ 

Parol  Evidence. — Evidence  of  an  oral  agreement  made  at  the  time  the  con- 
tract of  transportation  was  made  to  vary  and- contradict  it,  is  incompetent.''*    And 

69.    Admissibility    of    evidence — Actions  knowledge  of  what  he  had   done.     Rinta- 

for  nondelivery  or  misdelivery. — See  ante,  maki  v.   Cunard  Steamship   Co.,   91   N.   E. 

"Admissibility  of  Evidence,"  §  886.  230,   205  Mass.  115. 

Action    for    loss    or   injury. — See    ante,  70.  That  directions  not  followed. — Don- 

"Admissibility  of  Evidence,"  §§  1062-1066.  aldson  v.   Perry   Co.,   138   Fed.   643,   71   C. 

Actions    for    delay   in   transportation. —  C.  A.  93. 

See    ante,    "Admissibility    of    Evidence,"  71.  That  vessel  without  full  complement 

§  968  of  officers.— Rev.  St.  §  4463  (U.  S.  Comp. 

Actions  against  carriers  of  live  stock.-  St.   1901    p.   3045) ;   Northern   Commercial 

See    ante,    "Admissibility    of     Evidence,"  ^o.   ^^   Lmdblom,   162   Fed.   250,   89    C.   C. 

§§   2087-2094.  ^-  '''*"■ 

Actions    ae-ainst    connecting    carriers  —  '''^-  General  usage.— Tower  Co.  v.  South- 

Sef  an"e      ■KlsibTty     of     Ividenc","  ern  Pac.  Co.,  69  N.  E.  348,  184  Mass.  473. 


3803-3804. 


73.  Tower  Co.  v.  Southern  Pac.  Co.,  195 


Evidence  as  to  authority  of  agent.— On  Mass.  157,  80  N.  E.  809. 
an  issue  as  to  the  apparent  anthority  of  74.  Parol  evidence. — Where  a  contract 
a  carrier's  agent,  B.,  to  receive  money  for  recited  that  second  parties  were  desirous 
transportation  from  Boston  to  Finland,  to  ship  by  vessel  certain  lots  of  hard  lum- 
evidence  that  on  a  previous  occasion  an-  ber,  and  the  first  party  agreed  to  carry 
other  had  gone  to  the  same  office  whert  on  his  vessels  any  and  all  of  the  lumber, 
such  business  was  transacted,  and  was  di-  as  may  be  desired  by  the  parties  of  the 
rected  by  defendant's  superior  agent  to  B.,  second  part,  evidence  that  at  the  time  the 
to  transact  her  business  with,  and  that  she  contract  was  executed  it  was  understood 
gave  B.  $20  and  had  purchased  certain  that  the  second  parties  had  about  a  cer- 
tickets  from  Finland  to  America,  which  tain  quantity  of  lumber,  which  it  was  ex- 
she  directed  B.  to  send  to  Finland  to  her  pected  by  both  parties  would  be  shipped 
brother,  and  that  the  brother  received  the  under  the  contract,  or  that  they  orally 
money  and  tickets,  and  that  B.'s  letters  promised  to  ship  the  same  on  the  vessels 
forwarding  the  tickets  and  money  were  of  the  first  party,  is  inadmissible  to  show 
copied  in  the  .letter  books  in  the  office,  that  they  were  bound  by  the  contract, 
and  an  advertisement  in  which  B.  was  de-  since  by  its  express  terms  they  were 
scribed  as  the  manager  of  defendant's  Fin-  given  the  option  to  ship  "any  or  all"  of 
nish  department,  was  admissible  as  bear-  it  thereunder.  Dennis  v.  Slyfield,  117  Fed. 
ing    on     B.'s    authority    and    defendant's  474,  54  C.  C.  A.  520. 
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where  the  only  exception  specified  in  the  bill  of  lading  is  "dangers  of  the  river," 
parol  evidence  can  not  be  received  to  show  a  custom  among  the  persons  who 
were  engaged  in  navigating  the  river,  which  exempted  the  owners  of  the  boat 
from  liability  for  a  loss  caused  by  the  forcible  and  illegal  seizure  of  the  boat  by 
a  body  of  armed  men,  without  fault  or  neglect  on  the  part  of  the  officers  or 
crew. ''■5  Though  parol  evidence  of  an  agreement  that  goods  shipped  under  a 
clean  bill  of  lading  should  be  carried  on  deck  is  inadmissible,''^^  yet  such  evidence 
may  be  received  to  show  a  supplemental  agreement  for  a  particular  mode  of 
stowage  under  deck.'^'' 

Documentary  Evidence. — On  an  issue  as  to  the  authority  of  an  agent  to 
receive  money  for  transportation  by  a  carrier,  the  receipt  for  the  money,  the 
agent's  card  showing  that  he  was  acting  as  agent  for  defendant,  and  not  on  his 
own  account,  and  untranslated  letters  in  Finnish,  copied  in  defendant's  letter 
book,  relating  to  its  business,  were  admissible  as  bearing  on  the  extent  of  his 
apparent  authority  and  defendant's  knowledge  of  means  of  knowledge  of  his 
acts.'^* 

Illegal  Custom. — In  an  action  against  a  ferryman  for  the  loss  of  a  horse  and 
wagon  by  his  neglect  to  put  up  the  chain  at  the  end  of  his  boat,  he  can  not  give 
in  evidence  a.  custom  at  other  ferries  on  the  same  river  to  put  up  the  chain  at  the 
request  of  passengers,  and  not  otherwise.^^ 

Evidence  as  to  Damage. — Where  a  shipment  of  coffee  was  damaged  on  the 
voyage  through  the  fault  or  negligence  of  the  carrier,  who  had  knowledge  of  the 
damage  after  its  arrival,  the  consignee  was  not  bound  to  sell  it  at  public  sale  or 
on  public  notice,  but  in  a  suit  against  the  ship  to  recover  the  damage  may  show 
that  its  market  value  in  its  damaged  condition  was  no  greater  than  the  price  for 
which  it  was  sold  at  private  sale.^*" 

§§  4322-4326.  Weight  and  Sufficiency  of  Evidence— §  4322.  In  Gen- 
eral,— The  general  rules  as  to  weight  and  sufficiency  of  evidence  in  actions 
against  common  carriers  generally  apply  in  similar  actions  against  carriers  by 
water.^i     A  ship  may  sustain  the  burden  of  proof  resting  on  her  to  show  that 

75.  The  Belfast,  40  Ala.  184,  88  Am.  Dec.  tou,  127  Fed.  554,  63  C.  C.  A.  109,  affirm- 
761,  overruling  Steele  v.  McTyer,  31  Ala.       ing  116  Fed.  60. 

667,  70  Am.  Dec.  516.  Evidence  held  to  show  apparent  author- 

76.  The  Delaware  (XI.  S.),  14  Wall.  579,  ity  of  agent.— Rintamaki  v.  Cunard  Steam- 
20   L.   Ed.   779;   The   Star   of   Hope,    Fed.  ship  Co.,  91  N.  E.  220,  205  Mass.  115. 
Cas.   No.   13,313,   2   Sawy.   15,   affirmed   in  Evidence   insufficient   to    show    damage 
17  Wall.  651,  21  L.  Ed.  719.  the  result  of  defective  coverings  on  goods. 

77.  The  Star  of  Hope,  Fed.  Cas.  No.  — Doherr  v.  Houston,  123  Fed.  594,  64 
13,313,   2   Sawy.    15,   affirmed   in    17   Wall.  C.   C.  A.   102. 

651,   21  L.   Ed.  719.  Evidence  showing  that  sufficient  notice 

78.  Documentary  evidence. — Rintamaki  of  arrival  and  reasonable  time  to  take 
V.  Cunard  Steamship  Co.,  205  Mass.  115,  charge  of  freight  not  given  to  consignee. 
91   N.   E.   220.  — Rosenstein  v.  Vogemann,  184  N.  Y.  325, 

79.  Illegal  custom. — Miller  v.  Pendleton  77  N.  E.  625,  affirming  92  N.  Y.  S.  86,  102 
(Mass.),  8  Gray  547.     See  Lewis  v.  Smith,       App.  Div.  39. 

107  Mass.  334.  Evidence  insufficient  to  rebut  presump- 

80.  Evidence  as  to  damage. — United  tion  of  negligence. — A  cargo  of  sugar  was 
Steamship  Co.  v.  Haskins,  181  Fed.  962.  damaged  on  a  voyage  from  Java  to  Bos- 

81.  Weight  and  sufficiency  of  evidence.  ton  by  sea  water  which  entered  around 
— See,  generally,  ante,  "Weight  and  Suf-  loosened  bolts  securing  in  place  a  wooden 
ficiency  of  Evidence,"  §  887;  "Weight  and  scroll  work  under  the  ship's  figure-head. 
Sufficiency  of  Evidence,"  §  969;  "Weight  and  extending  some  feet  from  the  prow  on 
and  Sufficiency,"  §  1084.  either  side  of  the  vessel.  These  bolts  ex- 
Actions  against  carriers  of  live  stock. —  tended    through    the    ship's    plates,    being 

See    ante,    "Weight    and    Sufficiency,"    §§  fastened  by  nuts  on  the  inside,  and  were 

2095-2103.      _  _  in     such     position     that     water     entering 

Evidence  insufficient  to  establish  negli-  through  the  holes  would  readily  flow  into 

gence.— The   San   Paulo,   207   Fed.   51,   124  the  fore  peak,  where  the  sugar  damaged 

C.  C._A.  611_.  _  was  stowed.    The  action  of  the  seas  upon 

Evidence  insufficient  to  show  that  valves  the      scroll     work,     especially     in     rough 

closed  when   steamer   sailed. — The    Mani-  weather  and   when   the   ship   was   heavily 
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cargo  damage  was  due  to  a  cause  for  which  she  is  not  liable  by  circumstantial 
evidence  as  to  the  manner  in  which  the  water  causing  the  damage  entered  the 
hold,  and  in  the  absence  of  direct  evidence  the  court  is  justified  in  adopting  her 
theory  in  that  respect,  where  the  facts  and  circumstances  shown  are  consistent 
with  such  theory  and  not  consistent  with  any  other.^^  Where,  in  an  action  for 
damages  to  merchandise  alleged  to  have  been  produced  by  sea  water  caused  by 
a  leakage  of  the  vessel,  the  preponderance  of  the  evidence  did  not  show  that  the 


laden,  would  naturally  tend  to  gradually 
loosen  the  nuts  on  such  bolts.  The  bolts 
had  not  been- inspected  for  two  years,  and 
there  was  no  evidence  showing  whether  or 
not  the  nuts  were  loose  at  the  beginning 
of  the  voyage,  except  the  testimony  of 
the  officers  that  there  was  no  leakage  on 
the  previous  voyage.  On  the  voyage  the 
ship  was  heavily  laden  and  encountered 
some  heavy  weather,  but  not  more  than 
should  have  reasonably  been  anticipated. 
Held  that,  the  evidence  was  not  sufficient 
to  overcome  the  presumption  of  fault 
which  arises  against  the  carrier  when 
goods  are  damaged  during  their  transpor- 
tation. The  Aggi,  107  Fed.  300,  46  C.  C. 
A.   276. 

When  damage  occurred. — Evidence  held 
to  require  a  finding  that  wool  was  injured 
by  being  stored  with  wet  wool  on  the 
lighter  or  steamer  that  carried  it  to  desti- 
nation, and  not  by  being  negligently 
stored  while  waiting  terminal  transporta- 
tion. Sanbern  v.  Panama  R.  Co.,  305  Fed. 
348,   123    C.    C.   A.   423. 

The  new  steamer  P.,  oh  her  first  voy- 
age from  Hamburg  to  New  York,  when  in 
midocean,  on  January  25th,  was  discovered 
to  have  a  leaking  port,  by  which  cargo  in 
compartment  No.  4  was  damaged.  The 
port  could  not  be  screwed  tight,  so  as  to 
stop  the  leak,  until  the  outside  iron  blind 
was  removed.  When  that  was  removed, 
the  port  was  screwed  water-tight.  Upon 
arrival  in  New  York  the  brass  ring  of 
the  glass  door  was  found  to  be  bent  in- 
ward at  the  top  and  bottom  1/16  of  an 
inch,  on  a  vertical  axis.  The  port  in  ques- 
tion was  near  the  bridge,  about  2^  feet 
above  the  water  line,  and  175  feet  aft  of 
the  stem.  A  few  bolts  were  found  a  little 
loosened  about  this  port,  and  in  its  vicinity, 
and  there  were  some  scratches  there;  but 
no  bolts  were  loosened,  nor  was  damage 
done,  for  75  feet  or  upward  forward  of 
the  port,  nor  until  about  abreast  of  the 
foremast,  where  there  was  again  some 
damage  on  the  same  starboard  side  of  the 
ship,  which  arose  from  contact  with  fen- 
der on  entering  Havre  or  departing.  The 
expert  evidence  showed  that  violent  con- 
tact with  the  side  of  the  ship  where  the 
port  was  might  cause  the  glass  door  to  be 
sprung,  or  the  blind  to  catch,  as  it  was 
found  when  the  leak  was  discovered. 
There  was  no  proof  of  such  inspection  at 
Hamburg  before  the  ship  sailed  as  would 
show  the  port  to  have  been  then  water- 
tight. Held,  that  the  evidence  failed  to 
show  that  the  leak  was  caused  after  sail- 


ing, by  contact  at  Havre,  and  hence  the 
ship  was  liable.  Decree  90  Fed.  116,  af- 
firmed in  The  Phoenicia,  99  Fed.  1005,  40 
C.  C.  A.  221. 

Evidence  not  showing  that  fire  caused 
by  overheating  flue. — The  donkey  boiler 
of  a  steamship  was  directly  under  the 
deck  where  a  portion  of  the  cargo  was 
stored.  The  top  of  the  boiler  was  10  or 
12  feet  above  the  fire,  and  a  flue  in  its 
furnace  extended  from  its  top  to  the  main 
boiler  funnel,  its  nearest  point  to  the  roof 
being  19  inches  therefrom.  The  entire 
shell  of  the  boiler  contained  water,  and 
there  were  four  transverse  water  tubes  in 
the  interior.  Expert  witnesses  testified 
that  it  would  be  almost  impossible  for  the 
heat  in  the  boiler  to  make  the  flue  red- 
hot;  and  that  such  a  fire  would  cause  the 
steam  to  explode  the  boiler,  if  the  safety 
valve  did  not  lift,  and  warn  the  men.  The 
use  of  the  boiler  did  not  require  a  heat 
sufficient  to  overheat  the  flues,  and  to 
maintain  such  a  heat  was  contrary  to  in- 
struction, and  the  testimony  of  witnesses 
who  saw  the  flue  before  and  after  the  fire 
indicated  that  it  had  not  been  red-hot.  A 
former  employee  of  the  steamship,  who 
had  been  discharged  for  bad  conduct,  and 
who  was  shown  to  have  sworn  falsely  as 
to  other  matters  tending  to  discredit  the 
owners,  testified  that  the  flue  was  red-hot. 
The  cargo  was  on  planks  on  an  iron  deck 
over  the  boiler  room.  Between  the  flue 
and  the  deck  were  three  baffle  plates, 
leaving  three  3-inch  air  spaces  and  one 
10>^-inch  air  space  between  the  flue  and 
the  roof.  Experts  testified  that  the  deck 
could  not  have  become  hot  enough  to  set 
fire  to  the  cargo.  Held  not  sufficient  to 
warrant  a  finding  that  the  cargo  caught 
fire  as  a  result  of  the  flue  becoming  over- 
heated. Decree  94  Fed.  206,  affirmed  in 
The  Strathdon,  101  Fed.  600,  41  C.C.  A. 
515. 

Evidence  held  to  show  that  damage  due 
to  water  pumped  on  lighter  by  steamer. — • 

Johnstone  v.  Furness,  etc.,  Co.,  172  Fed. 
1016,  affirmed  in  179  Fed.  1019,  102  C.  C. 
A.  664. 

Evidence  showing  that  injury  caused  by 
brine  leaking  from  citron  barrels  negli- 
gently stowed. — Lazarus  v.  Barber,  136 
Fed.  534,  69  C.  C.  A.  310,  affirming  124 
Fed.   1007. 

82.  The  Wildcroft,  130  Fed.  521,  65  C.  C. 
A.  145,  affirmed  in  McCahan  Sugar  Refin. 
Co.  V.  Steamship  Wildcroft,  26  S.  Ct.  467, 
201  U.   S.   378,   50   L.   Ed.   794. 
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damage  occurred  while  the  merchandise  was  in  the  charge  of  the  ship  or  under 
its  control,  and  the  majority  of  the  witnesses  heard  were  present  at  the  examina- 
tion of  the  goods,  and  unable  to  determine  whether  the  damage  was  the  result 
of  sea  water,  the  ship  was  not  liable.*^ 

That  Port  Opened  by  Thief. — In  an  action  for  damages  to  a  cargo  of  ciga- 
rettes by  leakage  resulting  from  negligently  leaving  a  port  open,  evidence  that 
cigarettes  were  found  missing  from  the  cargoes  of  other  steamers  of  this  line, 
and  that  the  situation  of  the  port  was  such  as  to  make  theft  possible,  and  that 
on  arrival  at  the  ship's  destination  some  of  the  boxes  were  found  misplaced,  was 
not  sufficient  to  excuse  defendant  by  showing  that  the  port  had  been  opened  fe- 
loniously in  an  attempt  at  theft.^* 

§  4323.  Delivery  to  Carrier. — Upon  the  issue  whether  goods  claimed  to 
.have  been  shipped  in  a  foreign  port,  but  which  were  not  delivered  by  the  car- 
rier, were  in  fact  received  on  board,  the  acts  of  the  ship's  officers,  whose  custo- 
mary duty  it  is  to  check  off  merchandise  received  aboard,  is  received  as  evidence 
of  great  importance.®^  Bills  of  lading,  signed  for  the  master,  and  acknowledging 
the  receipt  of  goods  on  the  ship,  even  though  shown  to  have  been  executed  by 
a  duly  authorized  agent  of  defendant,  are  insufficient  to  prove  delivery  of  the 
goods  to  defendant  for  carriage,  where  plaintiff's  evidence  further  shows  that 
when  they  were  executed  the  goods  had  not  been  received  on  board  ship,  nor  con- 
signed to  the  care  of  a  master,  but  were  in  a  public  warehouse,  registered  in  the 
name  of  a  third  party,  and  that  there  was  no  vessel  in  port.^^ 

§  4324.  Condition  of  Vessel. — Where  all  the  direct  evidence  was  to  the 
effect  that  a  steamer  was  seaworthy  when  she  entered  on  her  voyage,  it  can  not 
be  inferred  from  the  fact  that  a  short  time  before  she  had  met  with  two  accidents, 
in  one  of  which  she  was  slightly  injured,  that  her  seaworthiness  was  thereby  im- 
paired, in  the  absence  of  affirmative  evidence  that  she  was  in  fact  injured  thereby 
in  her  hull  or  machinery .^''^  Evidence  that  damage  to  chemicals  and  rags  in  a 
cargo  from  sea  water  resulted  from  leaks  in  the  steamer's  ballast  tank,  which 
was  found  after  heavy  weather  to  be  sprung,  and  the  rivets  started  and  broken, 
is  not  sufficient  to  establish  unseaworthiness  where  first-class  construction,  care- 
ful inspection,  and  good  stowage  are  shown. ^^  In  the  appended  note  are  cited 
decisions  where  the  evidence  was  held  sufficient  or  insufficient  to  show  unsea- 
worthinesr.®" 

83.  Clastrier  v.  Sun  Mut.  Ins.  Co.,  18  sel  unseaworthy  at  the  commencement  of 
La.  Ann.  621.                                        _  the  voyage,  having  in  view  the  nature  of 

84.  That  port  opened  by  thief. — The  the  cargo,  the  time  of  the  year,  and  the 
Manitoba,  104  Fed.  145.  weather  to  be  fairly  anticipated.     The  C. 

85.  Delivery  to  carrier. — Kelley  v.  Cu-  W.  Elphicke,  123  Fed.  439,  58  C.  C.  A.  421, 
nard  Steamship  Co.,  130  Fed.  536.  affirming  117  Fed.  279. 

86.  Cunard  Steamship  Co.  v.  Kelley,  115  Same — By  reason  of  improper  stowage. 
Fed.  678,  53  C.  C.  A.  310.  — Corsar    v.    Spreckels    &    Bros.    Co.,    141 

87.  Condition  of  vessel.— The  Longfel-  Fed.  360,  72  C.  C.  A.  378;  The  Medea,  179 
low,    104   Fed.    360,   45    C.    C.   A.    379.  Fed.  781,  103   C.   C.  A.  273. 

88.  The  British  King,  92  Fed.  1018,  35  Evidence  not  showing  proper  inspec- 
C.   C.  A.  159,  affirming  89  Fed.   872.  tion. — A  cargo  was  injured  by  sea  water 

89.  Evidence  held  to  show  unseaworthi-  which  entered  the  vessel  through  a  hole 
ness  of  the  vessel. — The  Good  Hope,  197  which  had  been  worn  and  eaten  by  corro- 
Fed.  149,  116  C.  C.  A.  573;  The  Abbazia,  sion  through  the  iron  bottom  of  a  valve 
127  Fed.  495;  The  William  Power,  131  chest  three-eighths  of  an  inch  thick.  The 
Fed.  136;  Neilson  v.  Coal,  etc.,  Supply  peculiar  liability  to  corrosion  of  iron  in 
Co.,  122  Fed.  617,  60  C.  C.  A.  175,  affirm-  such  place  was  well  known,  and,  while 
ing  The  Nellie  Floyd,  116  Fed.  80;  The  there  was  evidence  of  inspection,  it  was 
Gordon  Campbell,  141  Fed.  435.     _  not   specific  as  to  manner  in  which  such 

Evidence  held  to  sustain  a  finding  that  inspection  was  made,   and  it  did  not  ap- 

damage  to  a  cargo  of  flaxseed  from  water  pear  that  the  valve  chest  had  ever  been 

on  a  voyage  from  Duluth  to  Buffalo  re-  removed    for    examination    since   it   was 

suited  from  the  defective  condition  of  the  placed  in  the   ship  nine  years  before,   or 

hatch  coverings,  which  rendered  the  ves-  even  that  the  valve  itself  had  been  taken 


3929  CARRIAGE  OF  PROPERTY.  §§  4324-4325 

Certificate  of  Seaworthiness. — It  has  been  held  a  certificate  of  the  sea- 
worthiness of  a  vessel  issued  by  the  authorities  is  not  conclusive  evidence  thereof 
in  a  shipper's  action  for  injuries  to  a  shipment  due  to  a  leak  in  the  vessel.^*' 

Construction  of  Vessel. — While,  in  determining  whether  or  not  the  construc- 
tion of  a  vessel  rendered  her  unseaworthy,  it  is  proper  to  consider  evidence  of 
the  usual  custom  of  shipowners  and  the  usual  method  of  construction  of  ships 
and  their  appliances,  such  evidence  is  not  necessarily  conclusive,  and  should  be 
considered  in  the  light  of  what  would  appear  to  be  the  prudent  method  of  con- 
struction, and  may  be  rejected  entirely  where  the  construction  is  obviously  de- 
fective.^^ 

§  432  5.  Evidence  as  to  Sea  Perils. — The  burden  of  showing  how  a  leak 
arose,  so  as  to  bring  the  damage  to  cargo  resulting  therefrom  within  an  excep- 
tion in  the  bills  of  lading,  was  not  discharged  by  simply  showing  that  the  ship 
was  in  a  seaworthy  condition  at  the  commencement  of  the  voyage,  and  presenting 
evidence  which  merely  left  in  doubt  the  question  as  to  how  the  leak  arose.^^ 
The  fact  alone  that  damage  to  cargo  was  caused  by  sea  water,  without  any  evi- 
dence as  to  how  the  water  entered  the  ship,  is  not  sufficient  to  relieve  the  vessel 
from  liability  on  the  ground  that  the  damage  resulted  from  sea  perils  within  an 
exception  in  the  bill  of  lading,  nor  is  it  sufficient  to  show,  in  addition,  that  the 
ship  encountered  stormy  weather  on  the  voyage,  which  was  no  worse  than  should 
have  been  anticipated ;  ^^  and  testimony  that  on  the  voyage  the  vessel  encoun- 
tered gales  which  caused  her  to  roll,  and  that  rivets  in  her  side  were  found  loose 
on  her  arrival  in  port,  is  not  alone  sufficient,  without  showing  that  reasonable 
precautions  had  been  taken  to  prevent  the  wetting  of  the  cargo,  and  that  the  riv- 
ets were  in  place  at  the  beginning  of  the  voyage.^*  The  fact  that  one  vessel 
passed  through  a  storm  without  injury  to  her  cargo  is  not  evidence  of  much 
weight  on  the  question  whether  another,  sailing  two  days  after  her,  was  sub- 
jected by  such  storm  to  unusual  sea  perils. ^^  A  libel  to  recover  for  damage  to 
cargo  is  properly  dismissed  where  the  evidence  leaves  it  uncertain  whether  the 
damage  was  caused  by  sea  water  or  by  sweat  and  heat,  and  the  bill  of  lading  ex- 
empted the  vessel  from  liability  for  injury  caused  by  perils  of  the  sea  or  from 
sweat  or  decay.^®     In  the  appended  note  are  set  out  decisions  where  the  evidence 

out.      Held,    that    such    evidence    did    not  caused  by  her  being  crushed  between  the 

show   reasonably   careful   inspection,   such  two  during  a  storm,  and  was  not  due  to 

as  was  incumbent  upon  the  owners  under  her  unseaworthy  condition,  so  as  to  ren- 

a  provision  of  the  bill  of  lading  requiring  der  her   owner  liable   for  the  loss   of  the 

them  to  exercise  due  diligence  to  make  the  cargo.      The    Samuel    F.    Houseman,    108 

vessel  seaworthy,  in  order  to  exempt  them  Fed.   875,   48   C.    C.   A.   130. 

from  liability.    The  Friesland,  104  Fed.  99.  90.    Certificate    of    seaworthiness. — Mal- 

Evidence  not  showing  unseaworthiness.  lory    Steamship    Co.    v.    Bahn    Diamond, 

—The  Marechal  Suchet,  113  Fed.  440;  The  etc.,  Co.  (Tex.  Civ.  App.),  154  S.  W.  283; 

Tjomo,    115    Fed.    919;    The    Ontario,    106  The  Abbazia,  137   Fed.  495. 

Fed.  334,  affirmed  in  Grubnan  v.  The  On-  91.  Construction  of  vessel. — The  Indra- 

tario,   115   Fed.   769,   53   C.  _C.   A.   199.  _  pura,    190   Fed.   711,   affirming   decree   178 

Evidence      considered,      in     an     action  Fed.  591. 

against  the  owner  of  a  lighter  to  recover  92.  Sea  perils. — Pacific  Coast  Steamship 

for   loss   of   her   cargo   through   her   sink-  Co.  v.  Bancroft-Whitney  Co.,  94  Fed.  180, 

ing  at  a  pier  during  the   night,   and  held  36  C.  C.  A.  135,  affirming  The  Queen,  78* 

not  to  show  that  her  sinkiiig  was  due  to  Fed.  155,  and  reversed  on  other  grounds 

unseaworthiness,   but   that   it  was    caused  in  The  Queen  of  the  Pacific,  21  S.  Ct.  278, 

by  a  blow  received  from  some  unknown  180  U.  S.  49,  45  L.  Ed.  419. 

vessel    in     collision    with    her,     or    from  93.  The  Medea,  179  Fed.  781    103  C    C 

swells  causmg  her  to  collide  with  a  ves-  a.   373. 

sel   or  wharf  alongside.     National   Board  04     tu„    h-.,i:„     10^    -c  j     r,^.      . 

V.  Bowring  &  Co.,  148  Fed.  1010.  rr.l%J}^L  i«f  !■'  /../?.;  %^\  ^^""^^ 

Evidence   held   to    show  that   the   sink-  «°dified  m  187  Fed.  113,  109  C.  C.  A.  33. 

ing    of    a    barge,    14     hours    after    being  95.   The   Hyades,   118   Fed.   85,   affirmed 

loaded  as   a  lighter,  and  while  still  lying  ^  134  Fed.   58,  59   C.   C.  A.  424. 

alongside    the    ship    with    another    large  96.   The    Folmina,    153   Fed.    364,   82    C. 

steamship    close    on   the    other   side,   was  C.  A.  440,  affirming  143  Fed.  636. 
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was  held  sufficient  or  insufficient  to  show  that  the  damage  was  caused  by  sea 
perils.*'^ 

§  4326.  Short  Delivery. — Where  the  testimony  of  the  officers  and  crew  of 
a  steamer  concurred  that  all  the  lumber  loaded  by  a  charterer  was  delivered  at 
the  end  of  a  voyage,  a  shortage  can  not  be  established  by  testimony  on  behalf 
of  the  charterer  as  to  the  quantity  loaded,  based  entirely  on  an  estimate  of  the- 
total  quantity  on  the  dock,  from  which  the  witnesses  deducted  the  quantity  carried 
by  two  other  vessels. ^^  Where  a  ship  is  liable  for  loss  in  a  cargo  of  coffee  by 
reason  of  rats  having  eaten  holes  in  the  mats  in  which  it  was  packed  during  the 
voyage,  the  weight  of  the  coffee  when  placed  in  the  mats  at  interior  plantations 
is  sufficient,  prima  facie,  to  establish  the  amount  of  the  shortage.®^  In  determin- 
ing a  question  of  shortage  of  weight  of  sugar  cargo,  the  custom  house  weight 
is  entitled  to  superior  credit  as  against  a  subsequent  unofficial  weight,  taken  after 
the  sugar  had  been  stored  for  fifteen  months,  including  two  summers. ^ 

§  4327.  Trial. — Province  of  Court  and  Jury. — In  actions  against  carriers 
by  water  the  same  rules  govern  as  to  the  province  of  court  and  jury  as  govern 


97.  Evidence  held  to  show  that  damage 
resulted  from  sea  perils.. — The  Patria,  118 
Fed.  109;  The  Wildenfels,  161  Fed.  864; 
The  Hyades,  118  Fed.  85,  affirmed  in  134 
Fed.  58,  59  C.  C.  A.  424;  The  Frey,  106 
Fed.  319,  45  C.  C.  A.  309;  The  Marechal 
Suchet,  lia  Fed.  440. 

The  steamer  Ontario  encountered 
heavy  weather  in  crossing  the  Atlantic, 
during  which  the  seams  of  the  ballast 
tank,  which  was  constructed  of  iron 
plated  riveted  together,  were  sprung,  and 
two  rivets  were  lost,  permitting  leakage 
into  the  hold  above,  by  which  a  portion 
of  the  cargo  stowed  therein  was  injured. 
The  ship  had  been  surveyed,  and  her 
tanks  tested,  but  two  months  prior  to  the 
voyage,  and  had  been  given  a  certificate 
of  classification  in  the  highest  class. 
Proper  inspection  had  been  made  before 
entering  on  the  voyage,  and  the  tanks 
tested  by  pressure,  and  found  tight.  In 
the  opinion  of  all  the  officers,  who  were 
called  as  witnesses  by  libelant,  the  leak 
was  caused  by  the  straining  of  the  ship 
in  the  heavy  weather  during  the  voyage, 
and  there  was  no  evidence  tending  to 
contradict  such  opinion,  'or  to  show  that 
the  rivets  lost  were  in  any  way  defective 
in  material  or  workmanship.  Held,  that 
the  leakage  was  properly  attributable  to 
excepted  perils  of  the  sea.  The  Ontario, 
106  Fed.  324,  affirmed  in  Grubnan  v.  The 
Ontario,  115   Fed.  769,  53   C.   C.  A.  199. 

At  the  close  of  a  stormy  voyage  on 
which  a  steel  steamer  was  damaged  about 
her  decks,  had  her  wheel  chains  parted, 
and  her  propeller  shaft  fractured  by 
heavy  seas,  a  leak  was  discovered  around 
a  rivet  in  the  after  port  bilge.  Three- 
sixteenth  of  an  inch  of  the  outer  end  of 
the_  rivet  was  gone;  the  end  of  the  re- 
maining part  showed  evidence  of  frac- 
ture. This  bilge  had  been  sounded  daily 
before  the  heavy  weather  began,  and  had 
been  opened  and  cleaned  by  the  crew  be- 
fore  the   loading  of  the   cargo.     No  wa- 


ter was  entering  it  at  such  times.  Held, 
upon  evidence  of  similar  loss  of  rivet 
heads  in  previous  cases,  probably  from 
excessive  vibration  through  the  racing  of 
the  propeller  in  rough  weather,  that  the 
rivet  was  fractured  by  that  cause,  which 
was  a  peril  of  the  sea.  The  Sandfield,  79' 
Fed.  371,  decree  affirmed  in  93  Fed.  663,. 
34   C.   C.  A.   612. 

Evidence  insufficient  to  show  that  dam- 
age caused  by  danger  of  navigation. — ■ 
The  cargo  of  grain  carried  by  a  steamer 
from  a  Lake  Superior  port  to  Buffalo 
was  found  on  arrival  to  have  been  dam- 
aged by  water  escaping  from  a  crack  in 
the  main  feed  pipe  running  through  the 
cargo  space  between  the  boiler  and  en- 
gine. Such  construction  was  not  unusual, 
and  the  vessel  had  an  Al  rating,  but  had 
been  built  for  11  years,  during  which  time 
the  pipe  had  not  been  renewed,  and  had 
not  been  thoroughly  inspected  for  more 
than  a  year,  being  covered  with  asbestos 
and  inclosed  in  a  box,  which  had  not 
been  removed  in  that  time.  Rough 
weather  was  encountered  on  the  voyage, 
but  not  worse  than  was  to  be  expected 
at  the  season.  Held,  that  the  evidence 
was  not  sufficient  to  sustain  the  burden 
of  proof  resting  on  the  vessel  to  show 
that  the  damage  resulted  from  a  danger 
of  navigation  within  the  exception  of  the 
bill  of  lading,  rather  than  rrom  a  detect 
in  the  pipe  which  rendered  her  unsea- 
worthy  at  the  beginning  of  the  voyage. 
The  Rappahannock,  184  Fed.  391,  107  C. 
C.   A.   74. 

Evidence  held  to  show  that  loss  did  not 
arise  from  inevitable  accident. — Elliott  v. 
Rossell  (N.  Y.),  10  Johns.  1,  6  Am.  Dec. 
306. 

98.  Short  delivery.— The  Minnie  E.  Kel- 
ton,   109   Fed.   164,  48   C.   C.  A.  271. 

99.  The   Rose   Innes,   133   Fed.   750. 

1.  Custom  house  weight. — Linklater  v. 
Howell,  88  Fed.  526. 
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in  similar  actions  against  other  carriers.^    Where  a  cattle  shipper  sued  for  breach 
of  a  contract  to  lease  him  cattle  space  on  defendant's  line  of  ocean  steamers,  and 


a.  Province  of  court  and  jury — Actions 
for  nondelivery  or  misdelivery. — See  ante, 
"Questions    for   Jury,"    §    901. 

Actions  for  loss  or  injury. — See  ante, 
"Province  of  Court  and  Jury,"  §§  1086- 
1087. 

Actions  for  delay. — See  ante,  "Province 
of   Court   and   Jury,"   §   970. 

Actions  against  carriers  of  live  stock. — ■ 
See  ante,  "Questions  for  Jury,"  §§  S105- 
2113.     _  V 

Particuleir  questions  for  jury. — Appellee 
sued  appellant  to  recover  the  value  of  a 
buggy,  sample  trunks,  and  contents,  which 
he  placed  on  board  o'ne  of  appellant's 
steamers  to  ship  from  Paducah  to  Smith- 
land.  The  defense  was  that  the  property 
was  lost  by  "act  of  God,"  in  that  it  was 
blown  off  the  boat  by  a  violent  and  un- 
usual wind.  The  evidence  is  conflicting 
as  to  whether  the  wind  -was  more  violent 
than  may  be  expected  in  the  ordinary 
course  of  nature,  and  is  not  conclusive 
that  the  means  adopted  for  the  security 
of  the  buggy  and  contents  were  such  as 
to  protect'  it  against  the  ordinary  perils 
of  the  voyage.  Held,  that  in  this  state 
of  case  these  questions  were  properly  sub- 
mitted to  the  jury.  Evansville,  etc., 
Packet  Co.  v.  Rehkoph,  9  Ky.  L.  Rep.  650. 

Whether  defendant  a  common  carrier. 
— ^Where,  in  an  action  against  defendant 
for  loss  of  a  cargo  of  brick  it  was  tow- 
ing for  plaintiff  under  private  contract, 
there  was  evidence  that  defendant's  boats 
carried  passengers,  produce,  and  merchan- 
dise, and  that  they  received  all  freight  of- 
fered for  transportation  on  the  river  at 
M.,  most  of  which  was  brought  in  empty 
barges  as  they  returned  from  towing  coal, 
while  defendant's  proof  was  that  the  boats 
had  no  terminal  nor  times  of  arrival  nor 
departure,  and  did  all  towing  by  private 
contract  for  others  when  there  was  no 
work  to  do  for  a  certain  drain  company, 
and  then  only  did  such  work  as  they  saw 
fit  to  take,  whether  defendant  held  itself 
out  as  a  common  carrier  for  the  time 
being  was  for  the  jury.  Bassett  v.  Aber- 
deen Coal,  etc.,  Co.,  88  S.  W.  318,  120  Ky. 
728,  37  Ky.  L.  Rep.  1123. 

What  constitutes  peril  of  the  sea. — 
Where  the  excessive  violence  of  the  sea 
is  the  efficient  cause  of  the  shifting  of 
cargo,  causing  damage  thereto,  whether  it 
constitutes  a  peril  of  the  sea,  within  the 
exception  in  the  bills  of  lading,  is  a  ques- 
tion of  fact,  to  be  determined  upon  the 
circumstances  of  each  case,  depending 
upon  whether  a  seaworthy  vessel,  prop- 
erly trimmed  and  with  the  cargo  prop- 
erly stowed,  would  ordinarily  go  through 
such  seas  without  material  injury  to  its 
cargo.  The  Frey,  106  Fed.  319,  45  C.  C. 
A.  309. 

Whether  stay  in  port  negligence. — 
Where  a  steamer's  call  at  an  intermediate 


port  during  seven  voyages  made  the  pre- 
vious year  had  averaged  5  5/7  days,  a  stay 
on  a  subsequent  voyage  extending  to  11 
days,  including  3  Sundays,  a  holiday,  and 
1J4  days  of  rain,  was  not  negligence  per 
se.  Decree  168  Fed.  386,  affirmed  in  The 
Toronto,  174  Fed.  632,  98  C.  C.  A.  386. 

Whether  carrier  guilty  of  conversion. — • 
Freight  packed  in  a  brandy  case  could  not 
be  found  after  an  inspection  of  "those 
parts  of  the  ship  where  such  things  were 
likely  to  be."  The  carrier  promised  to- 
look  further,  and,  finally,  after  repeated 
inquiries  by  the  owner,  announced  that 
the  box  could  not  be  found.  Pending  an 
action  for  conversion,  however,  it  was 
found  in  a  locker  in  the  forepeak  of  the 
ship.  There  was  nothing  to  show  how  it 
got  there,  except  testimony  of  the  chief 
officer,  who  said  that  on  some  voyage,  but 
whether  on  the  one  in  suit  he  could  not 
be  certain,  he  had  had  some  whisky  cases 
containing  signals  moved  to  the  locker. 
Why  the  locker  had  not  been  searched  for 
the  freight  was  not  shown.  Held,  that 
the  question  whether  the  carrier  was 
guilty  of  conversion  was  for  the  jury. 
Wamsley  v.  Atlas  Steamship  Co.,  56  N. 
Y.    S.    384,    37   App.    Div.   553. 

A  box  of  negatives  and  prints  disap- 
peared from  the  storeroom  of  a  ship,  and 
were  thereafter  found  on  the  ship.  There 
was  no  evidence  as  to  the  manner  of  its 
removal  from  the  storeroom,  though  the 
circumstances  raised  the  presumption  that 
it  had  not  been  removed  from  the  ship. 
Held  that,  though  the  carrier  might  pos- 
sibly have  been  liable  for  negligence,  he 
was  not  responsible,  as  a  matter  of  law, 
in  an  action  for  conversion,  and  the  court's 
refusal  to  charge  that  "he  could  only  be 
made  liable  on  proof  of  actual  conversion 
of  the  box  of  negatives"  was  reversible 
error.  Wamsley  v.  Atlas  Steamship  Co., 
61  N.  E.  896,  168  N.  Y.  533,  85  Am.  St. 
Rep.  699,  reversing  63  N.  Y.  S.  761,  50 
App.   Div.   199. 

Authority  of  agent — Whether  goods  de- 
livered to  defendant. — Goods  were  pur- 
chased by  an  agent,  to  be  exported  to  the 
■purchasers;  the  sellers  contracting  to  de- 
liver the  same  on  board  ship  at  their  ex- 
pense, which  was  required  to  be  done  by 
means  of  lighters.  The  sellers  deposited 
the  goodsin  the  name  of  their  own  agent 
in  a  public  warehouse,  from  which  they 
could  be  removed  only  on  'the  order  of 
the  agent.  While  so  stored  bills  of  lading 
for  the  goods  were  executed  by  an  agent 
of^  a  steamship  company  to  the  purchas- 
er's agent;  no  vessel  of  the  company  be- 
mg  then  in  port.  On  arrival  of  the  ship 
on  behalf  of  which  the  bills  were  exe- 
cuted, goods  purporting  to  be  those  sold 
and  covered  by  the  bills  of  lading  were 
delivered  on  board  by  the  sellers,  and  ac- 
cepted.    In  a   subsequent   action  by  the 
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the  evidence  that  plaintiff  informed  defendant  that  he  had  a  contract  for  com- 
missions on  the  purchase  and  sale  of  stock  intended  to  be  shipped,  and  was  not 
shipping  as  owner,  was  conflicting,  the  question  was  for  the  jury.^  Where  in  an 
action  against  a  carrier  for  conversion  of  lumber  shipped  by  plaintiffs  as  part  of 
defendant's  cargo,  plaintiffs  testified  that  defendant's  agent  at  destination  refused 
to  recognize  them,  or  deliver  the  lumber  to  the  person  to  whom  it  was  billed,  un- 
less he  would  pay  the  freight  on  the  entire  cargo,  and  also  the  purchase  price  of 
the  lumber,  and  defendant  testified  that  neither  plaintiffs  nor  other  parties  hav- 
ing lumber  in  the  shipment  would  receive  the  same,  because  unsuitable,  and  that 
later  defendant's  agent  sold  a  portion  of  the  shipment  to  plaintiffs,  it  was  held 
error  to  withdraw  from  the  jury  all  questions  of  fact  save  the  value  of  the  lum- 
ber at  destination.*  Though  in  an  action  by  a  shipper  against  a  carrier,  a  steam- 
ship company,  for  loss  in  a  storm  of  oil  clothing  carried  on  the  steamer's  deck, 
there  is  ample  uncontradicted  evidence  of  a  custom  of  steamship  companies  to 
classify  oil  clothing  as  inflammable  goods,  and  as*  such  to  carry  them  on  deck, 
raising  a  presumption  that  both  parties  to  the  contract  of  shipment  knew  it,  and 
that  it  was  thus  part  of  their  contract,  the  presumption  is  one  of  fact  for  the 
jury.B 

Direction  of  Verdict. — Where  the  evidence  showed  that  plaintiff's  jack  was 
in  good  condition  when  delivered  to  defendant  carrier;  that  the  animal  refused 
to  go  upon  the  plank  leading  to  the  boat;  that  when  dragged  towards  it  he  fell 
over,  and  was  carried  upon  the  boat;  and  that  when  he  reached  his  destination 
he  was  badly  bruised,  and  died  in  a  few  days,  it  was  error  to  direct  a  verdict  for 
defendant.^ 

Instructions. — The  same  rules  governing  instructions  in  actions  against  car- 
riers generally  govern  in  actions  against  carriers  by  water.'''  Where  the  evidence 
m  a  shipper's  action  showed  that  the  defendant  did  not  exercise  due  diligence 
to  make  the  vessel  seaworthy,  the  court  properly  refused  to  instruct  that  de- 
fendant was  not  required  to  make  it  seaworthy,  but  was  required  only  to  use  due 
diligence  in  such  respect.® 

Verdict  and  Judgment  or  Decree.® — Although  one  of  several  owners,  who 
sailed  a  ship  on  shares  under  an  agreement  whereby  he  became  the  charterer,  is 
sued  jointly  with  the  other  general  owners,  in  a  libel  which  does  not  describe 
him  as  owner  pro  hac  vice,  a  decree  may  be  made  against  him  alone.^*' 

§§  4328-4336.  Damages— §  4328.  Failure  to  Receive  and  Carry 
According  to  Contract. — The  measure  of  damages  for  the. refusal  of  a  vessel 

purchaser  against  the  steamship  company  N.    E.    348,    184   Mass.   472. 

for  nondelivery  of  the  goods,  the  author-  6.  Direction  of  verdict. — Jones  v.  Mem- 

ity  of  defendant's  agent  to  issue  the  bills  phis,  etc.,  Packet  Co.   (Miss.),  31  So.  303. 

of  lading,  under  the  circumstances  shown,  7.   Instructions — Actions    for    nondeliv- 

was    in    dispute.      Defendant    also    intro-  ery   or   misdelivery. — See    ante,    "Instruc- 

duced    evidence    tending    to    show    that   a  tions,"   §   903. 

fraudulent  substitution  had  been  made  in  Actions    for    loss  or  injury. — See  ante, 

the    warehouse,    and    that    the    goods    re-  "Instructions,"  §  1088. 

ceived   on   board  were   not   in  fact   those  Actions  for  delay. — See  ante,  "Instruc- 

covered  by  the  bills  of  lading.     Held,  that  tions,"   §§   970-972. 

the  questions  of  the  agent's  authority  to  Actions  against  carriers  of  live  stock. — 

issue  the  bills,  and  whether  there  was  an  See    ante,    "Instructions    to    the   Jury,"    § 

actual  delivery  of  the  goods  to  defendant,  2114. 

were   under   the    evidence   both    questions  8.  Mallory  Steamship  Co.  v.  Bahn  Dia- 

for  the  jury,  upon  which  plaintiff  had  the  mond,   etc.,    Co.    (Tex.   Civ.   App.),   154  S. 

burden   of  proof.     Cunard  Steamship   Co.  W.   282. 

V.  Kelley,  115  Fed.  678,  53  C.  C.  A.  310.  9.    Verdict   and   judgment   or   decree. — 

3.  Brauer  v.  Oceanic  Steam  Nav.  Co.,  See  ante,  "Verdict  and  Judgment,"  §  903; 
73  N.  Y.  S.  391,  66  App.  Div.  605,  modi-  "Verdict,"  §  973;  "Judgment,"  §  974;  "Ver- 
fying  69  N.  Y.  S.  465,  34  Misc.  Rep.  137.  diet,"    §     1089;    "Verdict    and    Findings," 

4.  Beedy    v.    Pacey,    32    'Wash.    94,    60  §  3115. 

Pac.   56.  10.    Thorp    v.    Hammond     (U.     S.),    12 

5.  Tower  Co.  v.  Southern  Pac.   Co.,  69      'Wall.  408,  20  L.  Ed.  419. 
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to  fulfill  its  contract  of  affreightment  is  the  difference  necessarily  paid  by  the 
shipper  to  procure  an  equal  service  in  advance  of  the  contract  price,  and  such 
other  damage  as  unavoidably  flows  from  the  breach  of  the  carrier's  contract.^^ 
A  shipper  who  contracted  for  the  transportation  to  a  foreign  market  of  a  certain 
quantity  of  hay  each  week  can  not  recover  damages  for  the  failure  of  the  carrier 
on  some  occasions  to  take  the  required  quantity,  where  it  is  not  shown  that  there 
was  any  request  that  the  deficiency  should  be  made  good  in  subsequent  ship- 
ments, or  any  tender  of  the  quantity  necessary  therefor,  or  that  libelant  suffered 
any  actual  loss  by  reason  of  the  breach  of  the  contract.^^ 

Duty  to  Minimize  Damages. — Where  a  steamship  company  breaches  a  con- 
tract to  carry  a  shipment  of  lumber  and  machinery  on  a  given  date,  it  is  its 
duty  to  minimize  the  damages  resulting  therefrom. ^^ 

§  4329.  Failure  to  Deliver  or  Misdelivery. — See  ante,  "Damages,"  §§ 
888-900 ;  "Damages  for  Wrongful  Delivery,"  §  1781. 

§  4330.  Delay  in  Transportation  or  Delivery. — See  ante,  "Damages," 
|'§  926-9.S4;  "Damages  for  Delay  in  Transportation  and  Delivery,"  §§  1796-1826. 

§§  4331-4336.  Loss  or  Injury— §  4331.  In  General.— The  shipper  may 
recover  the  actual  damages  sustained  as  the  direct  and  necessary  consequence  of 
the  loss  of  or  injury  to  his  goods.  Remote  and  speculative  damages  are  not  re- 
coverable.i*  Where  goods  damaged  in  shipment,  for  which  damage  the  ship  is 
liable,  the  invoice  value  being  made  the  basis  of  settlement  by  the  bill  of  lading, 
are  sold  on  their  arrival,  the  freight  paid  thereon  or  due  should  be  deducted 
from  the  proceeds,  and  the  remainder  only  credited  to  the  carrier  against  the  in- 
voice value,  to  determine  the  amount  of  his  liability. ^^ 

Special  Damages. — See  ante,  "Special  Damages,"  §  1079. 

Exemplary  Damages. — See  ante,  "Exemplary  Damages,"  §  1080. 

Eight  to  Abandon  Goods. — See  ante,  "Right  to  Abandon  Goods,"  §  1071. 

Loss  of  or  Injury  to  Live  Stock. — See  ante,  "Elements  of  Damages,"  §§ 
1853-1858. 

§  4332.  Measure  and  Elements  of  Damage. — Loss  of  Goods. i^^ — The 

measure  of  damages  for  goods  lost  in  shipment,  on  which  the  freight  had  been 
prepaid,  is  their  market  value  at  the  place  of  destination  at  the  time  when  they 
should  have  been  delivered,  with  interest  from  that  date,^'''  and,  in  the  ab- 
sence of  proof  of  such  value,  it  will  be  presumed  to  have  been  their  value  at  the 
place  of  shipment,  with  the  freight  added. ^^     Where  the  loss  of  goods  occurs 

11.  Refusal  to  fulfill  contract.— Miners'  4,336,  7  Ben.  395.  See  ante,  "Loss  of 
Co-op.  Ass'n   V.  The   Monarch,   3  Alaska       Goods,"   §   1069. 

383.  Rate    of    interest. — An'  admiralty    rule 

12.  Failure  to  carry  weekly  _  shipment  fixing  the  rate  of  interest  to  be  allowed 
according  to  contract. — Bloomingdale  v.  on  judgments  entered  on  a  bond  or  stip- 
Wilsons,   etc.,  Line,  105  Fed.  384.  ulation  for  the  release  of  property  libeled 

13.  Duty  to  mininuze  damages. — Revett  has  no  application  to  a  judgment  for 
■V.  Globe  Nav.  Co.,  56  Wash.  550,  106  Pac.  breach  of  a  contract  of  carriage,  in  which 
176.                                           _  case  the  legal  rate  of  interest  of  the  state 

14.  Actual  damage  sustained. — See  ante,  may  properly  be  allowed.  Steamship  Wel- 
kin General,"  §  1068.  lesley  Co.  v.  Hooper  &  Co.,  185  Fed.  733. 

15.  The  Styria,  95  Fed.  698.  That  a  decree  against  a  shipowner  for 

16.  Loss  of  goods. — See  ante,  "Loss  of  loss  of  cargo  includes  interest  to  the  date 
Goods,   §   1069.                                  _  of   its   entry   does   not   make   it   error   to 

17.  Market  value  at  destination. — The  award  interest  on  the  entire  decree  from 
Nith,  36  Fed.  86,  13  Sawy.  368;  The  Arc-  that  time  forward.  Steamship  Wellesley 
tic  Bird,  109  Fed.  167,  cited  in  Northern  Co.  v.  Hooper  &  Co.,  185  Fed.  733. 
Commercial  Co.  v.  Lindblom,  163  Fed.  18.  The  Arctic  Bird,  109  Fed.  167. 
250,  89  C.  C.  A.  230.  See  The  Vaughan  Where  there  is  no  market  at  the  place 
(U.  S.),  14  Wall.  258,  20  L.  Ed.  807;  Ring-  of  destination  the  measure  of  damages  is 
gold  V.  Haven,  1  Cal.  108;  Dyer  v.  Na-  the  market  value  of  the  goods  lost  at  the 
tional    Steamship     Co.,     Fed.     Cas.     No.  place  of  destination  at  the  time  when  they 
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at  the  place  of  loading  before  the  voyage  begins,  the  carrier  is  liable  for  their  value 
at  such  port.i^  Where  the  contract  of  shipment  provides  in  detail  for  the  car- 
rier's compensation  and  the  deduction  therefrom  for  goods  lost  in  transit  caused 
by  the  sinking  of  the  boats  used  in  the  transportation  thereof,  the  price  of  the 
goods  lost  by  the  sinking  of  the  boats  as  fixed  by  the  contract  must  fix  the  al- 
lowance to  the  shipper  on  that  account.^'' 

Injury  to  Goods. — The  measure  of  damages  recoverable  from  a  vessel  for 
damage  to  a  cargo  through  its  fault  is  the  difference  between  the  market  value 
of  the  cargo  at  the  port  of  delivery  in  its  damaged  condition  and  its  value  if  it 
had  been  delivered  in  good  condition,  with  interest  from  the  time  of  delivery,^^- 
and  other  items  of  expenditure  made  necessary  by  reason  of  the  damage. ^^ 

Expenses  of  Owner. 23 — Where  goods  have  been  lost  it  is  held  that  the 
owner  mav  recover  his  expenses  in  going  to  the  point  of  destination  to  receive 
them.24 

Profits. 25 — Where  the  owner  of  goods  did  not  ship  them  with  the  view  of  re- 
alizing a  profit  on  their  sale,  but  for  the  purpose  of  using  them  in  mining  opera- 
tions, the  court  should  direct  the  jury  to  allow  interest,  instead  of  profits. ^^  The 
shipper  or  owner  can  not  recover  for  loss  of  a  profit  he  would  have  made  by  de- 
livery of  the  cargo  on  a  prior  contract  of  sale,  which  delivery  was  refused  by  the 
purchaser  on  account  of  its  damaged  condition;  the  vessel  having  no  relation  ta 
such  contra  ct.2'^ 

Croods  Having  No  Market  Value. — See  ante,  "Goods  Having  No  Market 
Value,"  §  1077. 

Goods  Shipped  under  Contract  of  Sale.^See  ante,  "Goods  Shipped  under 
Contract  of  Sale,"  §  1076. 

When  Damaged  Goods  Sold. — See  ante,  "When  Damaged  Goods  Sold," 
§  1072. 

§  4333.  Determination  of  Damages. — The  value  of  goods  damaged 
through  the  neglect  of  the  ship  is  best  determined  by  a  public  sale  within  a  rea- 
sonable time  after  arrival,  and  intermediate  market  fluctuations  are  not  to  be 
regarded.28  It  has  been  held  that  where  the  cargo  of  a  vessel  has  been  sold  by 
order  of  the  court  in  a  port  to  which  it  was  brought  by  salvors,  in  proceedings 
regularly  instituted  by  the  owners  to  recover  possession,  the  proceeds  of  the 
sale  may  properly  be  taken  as  its  value  for  the  purpose  of  making  adjustment 
between  the  several  parties  in  interest,  although  the  proceeding  by  the  cargo  own- 
ers was  unwarranted,  and  the  cargo  was  sold  for  less  than  its  actual  value. 2* 

§  4334.  Apportionment  of  Damages. — Where  it  appears  that  the  greater 
part  of  the  damage  to  a  cargo  resulted  from  sea  perils  for  which  the  ship  is  not 
liable,  but  further  damage  occurred  through  the  negligence  of  the  master  in  fail- 
should  have  been  delivered,  which  the  jury  22.  The  Berengere,  155  Fed.  439. 
is  authorized  to  ascertain  by  taking  the  23.  Expenses  of  owner. — See  ante,  "Ex- 
price  at  the  place  of  shipment  and  adding  penses  of  Owner,"  §  1075. 
thereto  the  cost  of  carriage.  Northern  24.  The  Protection,  102  Fed.  516,  42' 
Commercial    Co.    v.    Lmdblom,    162    Fed.       CCA    489 

250,   89   C.    C.   A.   230;   The   Olympia,    156  25.' Profits.— See  ante,  "Profits,"  §  1078. 

fp'r    r'^A^i^'c  P^^t^'^t'""'   1"^   ^^^-   ''''  26.   Northern   Commercial   Co.  v.  Lind- 

19.'  Goods  lost  before  voyage  begins.-  ^^If'!'^  l^'^'  ^"''  ^\^,„  ^  ^-  ?,^°- 

Lakeman  v.  Grinnel,  18  N.  Y    Supfr.  Ct.  ^^-  ^^^  Berengere,  155  Fed.  439. 

625;   Krohn   v.   Oechs    (N.   Y.),   48   Barb.  ^8.     Determination    of     damages.— The- 

127;  Dusar  v.  Murgatroyd,  Fed.  Cas.  No.  Earnwood,    83    Fed.    315.     See    ante,    "In 

4,199,  1  Wash.  C.  C.  13.  General,"   §'  1070. 

20.  Price  fixed  by  contract— White  v.  29.  The  Eliza  Lines,  114  Fed.  307,  53  C. 
Toncray,  46  Va.   (5   Gratt.)   179.  C.  A.  195,  modified  on  another  point,  132- 

21.  Injury  to  goods. — The  Berengere,  Fed.  242,  65  C.  C.  A.  538,  and  reversed 
155  Fed.  439;  United  Steamship  Co.  v.  on  another  point,  26  S.  Ct.  8,  199  U.  S. 
Haskins,  181  Fed.  962;  United  Steamship  119,  50  h.  Ed.  115,  4  Am.  &  Eng.  Ann. 
Co.  V.  Schilling  &  Co.,  181  Fed.  965.  Cas.  406. 
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ing  to  put  into  port  to  make  repairs,  it  would  be  inequitable  to  hold  the  ship  lia- 
"ble  for  the  entire  damage,  although  it  can  not  be  separated,  and  the  loss  should 
be  divided.^"  Where  a  cargo  has  been  damaged  by  independent  causes,  for  only 
a  part  of  which  the  ship  is  liable,  the  loss  will  not  be  equally  divided  nor  cast 
wholly  upon  the  ship  except  as  a  last  resort,  and  when  all  means  fail  of  making 
■an  approximate  apportionment  of  the  loss  to  the  several  causes  of  damages.^^ 
It  has  been  held  that  where  both  the  carrier  and  the  shipper  are  in  fault  for 
■damage  to  the  cargo,  the  damage  will  be  equally  divided  between  them.^^  Where 
a  shipment  of  wool  was  wetted  and  injured  by  contact  with  other  wet  wool  on 
the  lighter  or  the  terminal  steamship,  and  it  was  impossible  to  determine  how 
much  of  the  damage  each  contributed,  they  would  be  required  to  share  the  loss 
between  them.^^ 

§  4335.  Deductions. — Deduction  of  Freight  Charges.— See  ante, 
"'Freight,  Allowance  and  Deduction,"  §  1073.  Under  a  bill  of  lading  for  cotton, 
which  provided  that  loss  or  damage  to  the  cotton  should  be  computed  on  the 
"basis  of  its  value  at  the  time  and  place  of  shipment,  where  it  was  delivered  at 
■destination  in  a  damaged  condition,  the  shipowner  is  not  entitled  to  have  the 
amount  of  the  freight  deducted  from  its  value  as  ascertained  pursuant  to  such 
provision."* 

Deduction  of  Salvage  Expenses. — It  is  the  duty  of  a  carrier  of  cargo  which 
meets  with  disaster  through  the  fault  of  the  vessel  to  do  what  he  can  to  minimize 
the  damage,  by  which  he  profits  as  well  as  the  cargo  owner,  and  he  is  not  entitled 
to  a  deduction  of  expenses  so  incurred  from  the  damages  recoverable  by  the 
cargo  owner  by  reason  of  his  loss.^^ 

Deduction  of  Value  of  Damaged  Goods — Determination  of  Value. — 
Where  a  ship  carried  a  cargo  of  cotton  from  Charleston  to  New  York,  from 
"which  place  it  was  to  be  forwarded  to  Liverpool,  but  under  a  separate  and  inde- 
pendent contract  of  affreightment,  and  the  bill  of  lading  provided  that  in  case  of 
loss  or  damage  the  value  of  the  cotton  in  Charleston  at  the  time  of  shipment 
should  be  taken  as  the  basis  for  computing  the  damage  to  the  cotton,  which  was 
injured  before  its  delivery  in  New  York  through  the  unseaworthiness  of  the 
•ship,  it  was  held,  that  the  contract  of  carriage  terminated  in  New  York,  and  the 
ship  was  entitled  to  credit  for  the  value  of  the  cotton  in  its  damaged  condition 
in  that  market,  and  not  in  the  Liverpool  market,  and  that  it  was  error  to  give 
credit  for  the  proceeds  of  its  sale  in  Liverpool,  less  the  freight  from  New  York, 
the  amount  being  materially  less  than  would  have  been  realized  by  its  sale  in 
New  York.-''*' 

30.  Apportionment  of  damages. — The  33.  Sanbern  v.  Panama  R.  Co.,  305  Fed. 
Musselcrag,  125  Fed.  786.                                       348,   133   C.   C.   A.   433. 

31.  The  Shand,  16  Fed.  570,  distinguish-  34.  Deduction  of  freight  charges.— The 
ing  Speyer  v.  The  Mary  Belle  Roberts,  Oneida,  138  Fed.  687,  63  C.  C.  A.  339,  re- 
2    Sawy.    1,    Fed.     Cas.    No.     13,340,    and       versing  m   108   Fed.   886. 

Snow  V.  Carruth,  Fed.   Cas.  No.  13,144,  1  35.    Deduction    of    salvage    expenses.— 

Spj.    324  Ralli   V.   New   York,   etc..    Steamship   Co., 

32.  Tin  was  shipped  from  New  York  to       154   Fed.   386,   83    C.   C.   A.   290. 

Buffalo  in  an  open  boat,  contrary  to  cus-  36.     Deduction     of  value     of     damaged 

torn,   and,   by   reason  of  heavy  rains   and  goods  —  Determination      of      value. — The 

■some   leaking   of  the   boat,   was   delivered  Oneida,    138    Fed.    687,    63    C.    C.    A.    239, 

■damaged.      The    evidence    indicated    that  reversing   108    Fed.   886. 

there  had  been  a  complete  misunderstand-  Error    of    surveyors. — The    cotton    was 

ing  between   libelant   and   claimant   as   to  shipped  to  Liverpool  for  sale   in   compli- 

the  hatches  of  the  boat,  the  libelant  sup-  ance  with  the  recommendation  of  the  sur- 

posing  they  were  to  be  used,  the  claimant  veyors   who   adjusted   the   loss,   and   with 

supposing  the  libelant  waived  the  use  of  the    knowledge    of    the    shipowners,    who 

them.     Held,  that  both  were  in  fault  for  made  no  objection.     Held,  that  they  were 

the  damage,   and  that  libelant  should   re-  not   bound  by  the   erroneous   decision   of 

cover   half  his   damage.     Stillwell   v.  The  the     surveyors,    nor    estopped    to     claim 

J.  D.  Hall,   34  Fed.  904.  credit  for  the  New  York  value  of  the  cot- 
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§  4336.  Evidence  as  to  Value  or  Damage. — See  ante,  "Evidence  as  to 
Value  or  Damage,"  §§   1082-1084;  "Admissibility  of  Evidence,"  §  4321. 

§  4337.  Lien  of  Shipper  against  Vessel.— Shippers  have  a  lien  by  the 
maritime  law  upon  the  vessel  employed  in  the  transportation  of  their  goods  and 
merchandise  from  one  port  to  another,  as  a  security  for  the  fulfillment  of  the 
contract  of  the  carrier,  that  he  will  safely  keep,  duly  transport,  and  rightly  deliver 
the  goods  and  merchandise  shipped  on  board,  as  stipulated  in  the  bill  of  lading 
or  other  contract  of  shipment,^''  unless  the  lien  is  waived  by  some  express  stip- 
ulation, or  is  displaced  by  some  inconsistent  and  irreconcilable  provision  in  the 
charter  party  or  bill  of  lading.^*  But  the  law  creates  no  lien  on  a  vessel  as- 
security  for  the  performance  of  a  contract  to  transport  a  cargo,  until  some  lawful 
contract  of  affreightment  is  made,  and  the  cargo  to  which  it  relates  has  been 
delivered  to  the  custody  of  the  master  or  someone  authorized  to  receive  it.^^     Sc> 


ton,  where  they  at  no  time  gave  a  posi- 
tive assent  to  the  substitution  of  the  Liv- 
erpool value.  The  Oneida,  128  Fed.  687, 
63    C.    C.   A.    239,    reversing   108    Fed.    886. 

37.  Liens  of  shipper  against  vessels. — 
Schooner  Freeman  v.  Buckingham  (U. 
S.),  18  How.  182,  15  L-  Ed.  341;  The 
Keokuk  (U.  S.),  9  Wall.  517,  19  L.  Ed. 
744;  The  Delaware  (U.  S.),  14  Wall.  579, 
20  L.  Ed.  779;  The  Belfast  (U.  S.),  7 
Wall.  624,  19  L.  Ed.  266;  The  Bird  of 
Paradise  (U.  S.),  5  Wall.  545,  18  L.  Ed. 
662;  The  Eddy  (U.  S.),  5  Wall.  481,  18 
L.  Ed.  486;  4,885  Bags  of  Linseed  (U. 
S.),  1  Black  108,  17  L.  Ed.  35;  The  Mag- 
gie Hammond  (U.  S.),  9  Wall.  435,  19 
L.  Ed.  772;  Bulkley  v.  Naumkeag  Steam 
Cotton  Co.  (U.  S.),  24  How.  386,  16  L. 
Ed.  599;  Miners'  Co-Op.  Ass'n  v.  The 
Monarch,   2   Alaska  383. 

Usually  the  charter  party  contains  a 
clause  binding  the  ship  to  the  merchan- 
dise and  the  merchandise  to  the  ship,  but 
the  law  merchant  imposes  that  mutual 
obligation  even  if  it  be  omitted.  The 
Bird  of  Paradise  (U.  S.),  5  Wall.  545,  18 
L.   Ed.   662. 

38.  Waiver  of  lien. — The  Delaware  (U. 
S.),  14  Wall.  579,  20  L.  Ed.  779. 

39.  Commencement  of  lien. — The  Keo- 
kuk (U.  S.),  9  Wall.  517,  19  L.  Ed.  744; 
Vandewater  v.  Mills  (U.  S.),  19  How.  82, 
15  L.  Ed.  554;  Schooner  Freeman  v. 
Buckingham  (U.  S.),  18  How.  182,  15  L. 
Ed.  341;  The  Lady  Franklin  (U.  S.),  8 
Wall.  325,  19  L.  Ed.  455;  Bulkley  v. 
Naumkeag  Steam  Cotton  Co.  (U.  S.),  24 
How.  386,  16  L.  Ed.  599;  The  Hiram,  101 
Fed.    138. 

"Bills  of  lading  when  signed  by  the 
master,  duly  executed  in  the  usual  course 
of  business,  bind  the  owners  of  the  ves- 
sel if  the  goods  were  laden  on  board  or  were 
actually  delivered  into  the  custody  of  the 
master,  but  it  is  well-settled  law  that  the 
owners  are  not  liable,  if  the  party  to 
whom  the  bill  of  lading  was  given  had 
no  goods,  or  the  goods  described  in  the 
bill  of  lading  were  never  put  on  board  or 
delivered  into  the  custody  of  the  carrier 
or  his  agent."  The  Delaware  (U.  S.),  14 
Wall.  579,  20  L.   Ed.  779. 


The  goods  need  not  have  been  actually- 
placed  on  the  deck  of  the  vessel.  Pol- 
lard V.  Vinton,  105  U.  S.  7,  9,  26  L.  Ed. 
998;  Bulkley  v.  Naumkeag  Steam  Cotton 
Co.    (U.   S.),   24   How.   386,   16   L.   Ed.   599. 

Delivery  within  reach  of  ship's  tackle, 
—Texas,  etc.,  R.  Co.  v.  Callender,  183  U. 
S.   633,  46  L.   Ed.   362,   22  S.    Ct.   257. 

Delivery  to  lighter.  —  Where  goods- 
were  delivered  at  a  steamboat  company's 
dock  for  shipment,  and  it  was  thereafter 
found  necessary  to  transport  the  goods 
to  the  steamer  on  a  lighter,  and  they 
were  damaged  by  the  partial  sinking  of 
the  lighter  before  reaching  the  steamer,, 
the  steamer  was  liable  for  the  loss.  The 
Pokanoket,  161  Fed.  383,  affirmed  in  Pe- 
tersburg, etc.,  Steamboat  Line  v.  Norfolk- 
Virginia  Peanut  Co.,  172  Fed.  321,  96  C. 
C.  A.  383,  24  L.  R.  A.,  N.  S.,  569.  See 
Insurance  Co.  v.  North  German  Lloyd 
Co.,  106  Fed.  973,  affirmed  in  110  Fed. 
420,  49   C.  C.  A.  1. 

In  ports  where  it  is  necessary  for  a 
vessel  drawing  much  water  to  lie  outside 
of  the  bar  and  have  her  cargo  brought 
to  her  by  lighters,  and  the  usage  is  for  the 
lighterman  to  be  engaged  and  paid  by 
the  captain  of  the  vessel,  to  give  his  re- 
ceipt to  the  factor  for  the  cotton,  and 
to  take  a  receipt  from  the  captain  when 
he  delivers  it  on  board  of  the  vessel,  de- 
livery of  goods  to  the  lighterman  is  a 
delivery  to  the  master,  and  the  transpor- 
tation by  the  lighter  to  the  vessel  the 
commencement  of  the  voyage,  in  execu- 
tion of  the  contract  by  which  the  -master 
engages  to  carry.  Where  a  lighterman, 
thus  employed,  was  conveying  bales  of 
cotton  to  a  vessel  lying  outside  of  the 
bar,  but  before  they  were  put  on  board, 
an  explosion  of  the  boiler  threw  the  bales 
into  the  water,  by  which  the  cotton  was 
damaged,  the  vessel  was  held  responsi- 
ble for  the  loss  upon  being  libelled  in  a 
court  of  admiralty,  the  master  having  in- 
cluded these  bales  in  the  bills  of  lading 
which  he  signed.  Bulkley  v.  Naumkeag 
Steam  Cotton  Co.  (U.  S.),  24  How.  386, 
16  L.  Ed.  599. 

InsuiHcient  delivery. — A  contract  of  af- 
freghtment    can    not    be    implied    against    a 
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the  owner  of  a  cargo  has  no  lien  upon  a  vessel  for  injury  to  such  cargo  resulting 
from  delay  in  preparing  the  vessel  for  loading  which  occurred  before  the  cargo^ 
was  received  by  the  owners  or  their  agents.*"  The  lien  to  the  shipper  arises  alike 
whether  the  contract  of  affreightment  be  by  charter  party,  by  bill  of  lading,  or 
by  parol.*!  The  fact  that  a  steamer  was  being  operated  under  a  charter,  even 
if  known  to  shippers,  does  not  reheve  her  from  a  lien  arising  from  default  in  her 
obligation  to  the  cargo.''^  Bills  of  lading  given  by  mistake,*^  or  fraudulently 
obtained,**  create  no  lien  on  the  vessel. 

Priorities. — The  vessel  is,  by  the  maritime  law,  hypothecated  to  the  shipper 
for  his  damages,  from  the  time  that  the  misfortune  happens,  and  his  claim  against 
it  is  preferred  to  the  right  of  the  general  creditors  of  the  owners.*^  The  ship- 
per's right  of  preference  may  be  lost  by  unreasonable  delay ;  *®  but  his  lien  is 
not  defeated  by  a  bona  fide  sale,  before  he  has  had  an  opportunity  for  enforcing 
it,  and  still  less  when  the  purchaser  has  knowledge  of  the  claim.*'^  The  owners 
of  a  cargo  of  brick  with  which  a  barge  sunk  and  which  were  not  recovered  for 
several  months,  did  not,  by  delaying  the  making  of  a  formal  claim  for  damages 
against  the  vessel  until  after  she  had  been  raised  and  the  cargo  recovered,  so  that 
the  extent  of  the  loss  could  be  definitely  known,  lose  the  right  to  assert  a  lien 
therefor  as  against  the  insurer  of  the  barge,  which  in  the  meantime  had  bought 
and  raised  her,  such  purchaser  having  knowledge  that  there  would  be  damage  to 
the  cargo,  and  being  chargeable  with  notice  of  the  legal  rights  of  the  owners.*^ 

Enforcement  of  Lien. — The  shipper  may  enforce  his  lien  by  process  in  rem 
against  the  vessel  in  the  admiralty.*^     Where  the  maritime  lien  or  privilege  is 


transportation  company  from  the  fact  that  a 
man  has  loaded  a  barge  belonging  to  the  com- 
pany, by  means  of  his  own  men,  without  any 
knowledge  by  the  company  of  what  he 
has  done,  and  then  delivered  bills  of  lad- 
ing to  the  agent  of  a  steamer  of  the  line, 
the  agent  at  the  moment  being  very  much 
engaged  with  other  matters,  just  before 
the  steamer,  which  it  was  expected  by  the 
shipper  would  tow  the  barge,  sets  off;  no 
sufficient  statement  being  made  by  the 
shipper,  when  so  delivering  the  bills,  what 
bills  they  are,  and  the  agent  himself  hav- 
ing no  knowledge  of  what  has  been  done 
in  the  particular  case,  nor  of  the  con- 
tents of  the  bills.  The  Keokuk  (U.  S.), 
9  Wall.  517,  19  L.  Ed.  744,  distinguishing 
Bulkley  v.  Naumkeag  Steam  Cotton  Co. 
(U.    S.),   24  How.   386,   16   L.    Ed.   599.  ' 

Where,  at  the  time  complainant  deliv- 
ered goods  on  the  wharf  of  a  transporta- 
tion company  under  a  bill  of  lading  re- 
citing that  the  goods  were  to  be  shipped 
on  board  defendant  company's  vessel  or 
vessels  "now"  lying  at  the  port  of  S., 
complainant  had  knowledge  that  defend- 
ant's chartered  vessel,  the  R.  D.,  by  which 
it  was  expected  to  ship  the  goods,  was 
then  either  on  the  high  seas  or  in  a  dis- 
tant port,  and  the  goods  were  never  de- 
livered to  the  master  or  officers  of  such 
vessel,  the  vessel  was  not  subject  to  a 
maritime  lien  for  defendant's  breach  of 
the  contract  of  affreightment.  Guffey  v. 
Alaska,  etc..  Steamship  Co.,  130  Fed.  371, 
64  C.  C.  A.  517. 

40.  The   Hiram,   101   Fed.   138. 

41.  Miners'  Co-Op.  Ass'n  v.  The  Mon- 
arch,  3  Alaska   383. 

42.  Steamer  operated  under  a  charter. 
—The     Seaboard,     119     Fed.     375,     citing 


Schooner    Freeman    v.    Buckingham    (U.. 
S.),   18   How.   183,   15   L.   Ed.   341. 

43.  Bills  of  lading  given  by  mistake. 
—The  Lady  Franklin  (U.  S.),  8  Wall.  325, 
19   L.   Ed.  455. 

44.  Bills  of  lading  fraudulently  obtained. 
— So  held  as  to  false  bills  of  lading  signed 
by  the  master  without  knowledge  of  the 
shipowner.  Pollard  v.  Vinton,  105  U.  S. 
7,  36  E.  Ed.  998;  Schooner  Freeman  v. 
Buckingham  (U.  S.),  18  How.  182,  15  L. 
Ed.  341;  The  Lady  Franklin  (U.  S.),  8 
Wall.   335,   19   L.   Ed.  455. 

45.  Priorities. — The  Rebecca,  Fed.  Cas. 
No.  11,619,  1  Ware  187,  cited  in  Cole  v. 
The  Atlantic,  Fed.  Cas.  No.  2,976,  Crabbe 
440;  The  E.  Benjamin,  Fed.  Cas.  No. 
8,583,  4  Clark  25;  The  Planter,  Fed.  Cas. 
No.  11,207a,  3  Woods  490;  The  Illinois, 
Fed.  Cas.  No.  7,005,  2  Flip.  383;  The 
Witch  Queen,  Fed.  Cas.  No.  17,916,  a 
Sawy.  201. 

46.  Unreasonable  delay. — The  Rebecca, 
Fed.  Cas.  No.  11,619,  1  Ware  187,  cited 
in  Knox  v.  Ninetta,  Fed.  Cas.  No.  7,912, 
Crabbe  534;  Packard  v.  The  Louisa,  Fed. 
Cas.  No.  10,653,  2  Woodb.  &  M.  48. 

47.  The  Rebecca,  Fed.  Cas.  No.  11,619, 
1  Ware  187,  approved  in  Cole  v.  The 
Atlantic,  Fed.  Cas.  No.  2,976,  Crabbe  440; 
Edwards  v.  The  Robert  F.  Stockton,  Fed. 
Cas.  No.  4,297,  Crabbe  580. 

48.  The   G.   B.   Boren,   132   Fed.   887. 

49.  Enforcement  of  lien.— The  Rebecca, 
Fed.  Cas.  No.  11,619,  1  Ware  187,  cited 
in  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank  (U.  S.),  6  How.  343,  12  L. 
Ed.  465;  The  Maggie  Hammond  (U.  S.), 
9  Wall.  435,  19  L.  Ed.  772;  The  T.  A. 
Goddard,   13   Fed.   174. 
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created  by  the  lex  loci  contractus,  it  will  generally,  although  not  universally,  be 
respected  and  enforced  in  all  places  where  the  property  is  found  or  where  the 
right  can  be  beneficially  enforced  by  the  lex  fori.*" 

§§  4338-4378.  Freight,  Lighterage  and  Demurrage— §  §  4338-4354. 
Treight — §  4338.  In  General. — The  shipper,  consignee,  or  owner  of  the 
cargo  contracts  to  pay  the  freight  and  charges. ^^  "Freight"  is  the  hire  or  com- 
pensation paid  for  the  use  of  a  ship  for  carrying  goods. ^^ 

§  4339.  Persons  Entitled  to  Collect  Freight. — The  owners  of  a  vessel, 
and  not  the  master,  have  the  right  to  collect  the  freight  money,  if  the  master  has 
no  claim  against  the  owners  for  his  services  Or  otherwise. ^^ 

Under  Agreement  between  Consignee  and  Charterer. — Whatever  stip- 
ulations may  have  been  made  between  the  consignees  of  a  cargo  and  the  char- 
terer of  a  vessel  which  transports  them  for  the  appropriation  of  the  return 
freights,  the  right  of  the  master  to  collect  them  from  the  consignees,  after  de- 
livery to  them  of  the  goods,  at  least  to  the  amount  due  on  the  charter  party,  can 
not  be  questioned.  The  delivery  of  the  goods  to  the  consignees,  and  their  ac- 
■reptance  of  them  under  the  bill  of  lading,  raises  an  assumpsit  against  them  to 
pay  freights  according  to  the  stipulations  of  the  bill,  and  this  implied  obligation 
becomes  a  positive  one  when  the  goods  are  received  with  notice  that  the  freights 
must  be  paid  to  the  master,  and  not  to  the  charterer.^* 

Purchasers  at  Sale  in  Admiralty  Suit. — After  the  owners  of  a  cargo  which 
had  been  loaded  on  a  vessel  had  advanced  money  on  the  bill  of  lading  signed  by 
the  master  and  the  advance  credited  thereon,  the  vessel  was  sold  in  an  admiralty 
•suit.  The  new  owners,  without  notice  to  or  negotiations  with  the  cargo  owners 
and  without  a  new  bill  of  lading  being  executed  by  the  master,  ordered  the  vessel 
to  proceed  with  the  cargo  to  the  destination,  afterward  presenting  to  the  cargo 
owners  a  new  bill  of  lading  signed  by  themselves  but  not  by  the  master,  and 
"having  no  credit  thereon,  which  the  cargo  owners  refused  to  accept.  There  was 
no  implied  contract  of  carriage  in  such  case,  but  that  the  vessel  owners  in  pro- 
ceeding without  further  agreement  to  carry  out  the  contract  made  by  their 
predecessor  were  bound  by  its  terms,  which  they  knew,  and  were  entitled  to 
collect  only  the  balance  of  freight  due  thereon. ^^ 

Right  of  Neutral  Carrier  of  Enemy's  Property. — The  general  rule  is  that 
the  neutral  carrier  of  enemy's  property  is  entitled  to  his  freight.  The  captain 
takes  the  property  cum  onere,  being  substituted  in  lieu  of  the  owners. ^^ 

Vessel  Subchartered  and  Cargo  Consigned  under  Special  BUls  of  Lad- 
ing.— Where  a  vessel  was  chartered  for  a  voyage  to  a  foreign  port  and  back,  and 
the  agents  of  the  charterers  at  the  foreign  port  subchartered  her  to  other  persons 
there,  who  loaded  her  with  goods  consigned  to  parties  in  the  home  port,  under 
special  bills  of  lading,  which  did  not  refer  to  the  original  charter  party ;    the 

50.    The   Maggie   Hammond    (U.   S.),   9  51.   Freight,  lighterage   and  demurrage. 

Wall.  435,   19   L.   Ed.  772.  —The  Delaware  (U.  S.),  14  Wall.  579,  30 

Lien  existing  only  by  some  local  stat-  L.  Ed.  779. 

ute.— The    Maggie    Hammond    (U.    S.),    9  58-    The  Norman   Prince,   185   Fed.   169. 

Wall    435    19  L    Ed    772  53-    Persons  entitled  to  collect  freight 

Libelant  not  entitled  to  remedy  by  the  7;f'''\^'H°''  ""■■  Whiting  (Mass  )    18  Pick. 

lex  loci  contractus  or  place  where  cause  ^3°,    TTn^^iTr Jn^^n^h^^Un ^-^n^^.J^ 

of    action    accrued.-The    Maggie    Ham-  ,„^h     ^,^1!?'^''?^^''*  ^^*^?f'' =°"^'^''!! 

™„„^  m    c^    n  \\r„n    Aoa    m  t     t?j    rrnn  and    chcurterer. — ^Adams   v.    Homeyer,    45 

tnond  (U.  S.),_9  Wall.  435,  19  L.  Ed.  772.  j^^    g^^^   ^^^  ^^    ^^^    33^ 

Libelant     citizen     of     country     whose  55.   Purchasers  at  sale  in  admiralty  suit, 

•courts  can  not  give  same  remedy  to  ciU-  —Chadwick    v.    Five    Hundred    and    Sev- 

^ens     of     United     States.— The     Maggie  enty-Six  Granite  Blocks,  178  Fed.  140. 

Hammond  (U.  S.),  9  Wall.  435,  19  L.  Ed.  56.  Right  of  neutral  carrier  of  enemy's 

■'"''2-  property.— The  Fanny   (U.   S.),  9  Wheat. 

Where  court  of  admiralty  not  invested  658,    6   L.    Ed.    184.     But    see   The    Com- 

-with  jurisdiction. — The  Maggie  Hammond  mercen   (U.   S.),   1  Wheat.  382,  4  L.   Ed. 

(U.  S.),  9  Wall.  435,  19  L.  Ed.  772.  116. 
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rights  of  the  shipowners  to  the  freight,  payable  by  the  consignees,  and  their 
lien  for  it  upon  the  goods,  depended  entirely  on  the  contract  expressed  in  the 
bills  of  lading,  and  not  upon  any  thing  contained  in  the  charter  party.^'^ 

§  4340.  Persons  Liable  for  Payment  of  Freight. — Where  Goods  Sur- 
rendered to  Insurer.— The  fact  that  the  master  on  the  wreckage  of  the  vessel 
surrendered  the  cargo  to  the  insurer  without  notice  to  respondent  did  not  relieve 
the  latter  of  liability  for  the  freight ;  the  insurer  being  responsible  under  its  policy 
for  the  freight  as  well  as  the  value  of  the  cargo.^® 

Under  Stipulation  for  Payment  in  Case  of  Loss. — The  respondent  shipped 
a  cargo  of  flour,  consigned  to  its  own  order  under  bills  of  lading  providing  that 
freight  should  be  deemed  earned,  vessel  or  cargo  lost  or  not  lost.  The  flour  was 
shipped  under  contracts  of  sale,  and  was  insured  by  respondent  in  its  own  name 
for  sufHcient  to  cover  the  invoice  price  and  freight.  Respondent  then  indorsed 
the  bills  of  lading  and  policies  in  iDlank,  and  attached  them  to  drafts  drawn  on 
the  purchasers  for  the  selling  price  and  cost  of  insurance,  which  were  forwarded 
for  collection.  The  vessel  having  been  lost,  that  respondent  was  liable  for  the 
freight,  whether  its  interest  in  the  cargo  was  that  of  owner,  or  whether  it  merely 
retained  a  lien,  since  in  either  case  the  purchasers  were  to  have  possession  only 
on  payment  of  the  drafts. ^9 

Assignee  of  Consignee  of  Goods. — Where  shipowners  deliver  the  goods  to 
the  assignee  of  the  consignee,  the  assignee,  and  not  the  consignee,  is  liable  for 
the  freight.^" 

§§  4341-4343.  When  Freight  Earned— §  4341.  In  General.— The  gen- 
eral rule  is,  that  the  delivery  of  the  goods  at  the  place  of  destination,  according 
to  the  bill  of  lading,  is  necessary  to  entitle  the  ship  to  freight.  Till  then  the 
freight  is  not  earned.  The  conveyance  and  delivery  is  a  condition  precedent,  and 
must  be  fulfilled.®^ 

Offer  of  Delivery. — The  freight  is  earned  where  a  cargo  is  carried  to  the 
port  of  delivery,  and  the  master  offered  to  deliver  it  to  the  consignee  who  re- 
fused to  receive  it,  on  the  ground  that  his  government  prohibited  the  landing  of 
the  cargo.®  2 

Delivery  of  Part, — The  master  of  a  ship  has  no  right  to  demand  the  freight 
upon  the  whole  shipment  when  he  is  ready  to  deliver  only  a  part  of  it.®^ 

Delivery  at  Wharf. — Where  plaintiff  agreed  to  transport  a  cargo  of  goods 
and  deliver  them  at  a  certain  wharf,  and  on  arrival  at  the  designated  place  no 

57.  Vessel  subchartered  and  cargo  con-  L.  Ed.  320;  Caze  v.  Baltimore  Ins.  Co. 
signed  under  special  bills  of  lading.—  (U.  S.),  7  Cranch  358,  3  L.  Ed.  370; 
4,885  Bags  of  Linseed  (U.  S.),  1  Black  Burn  Line  v.  United  States,  etc.,  Steam- 
108,   17   L.  Ed.  35.  ship   Co.,   162  Fed.  298. 

58.  Persons  liable  for  payment  of  Consignment  of  goods  and  passenger 
freight.— British,  etc..  Marine  Ins.  Co.  v.  must  be  landed,  else  the  carrier  is  not 
Portland  Flouring  Mills  Co.,  134  Fed.  855,  entitled  to  freight  or  fare.  Ex  parte  Eas- 
affirmed  in  130  Fed.  860,  65  C.   C.  A.  344.  ton,  95  U.  S.  68,  24  L.  Ed.  373,  citing  The 

59.  Under    stipulation    for   payment    m  g^dy  (U.  S.),  5  Wall.  481,  18  L.   Ed.  486. 

case   of   loss.-Decree     British,    etc.,    Ma-  g      ^j^^    American    law    freight    is    due 

rme   !"/    Co.  ^    ^^'*^^"^  ■^'^i'n'S^^    «in'  o"ly  if  the  goods  are  carried  to  destination, 

^^"C    C    A    344  '                   '"  ^"'J,    ^^^"   'f   P^^P^'d,    may   be   recovered 

60.'   Assignee  of   consignee  of  goods.-      "^^""^  °"  ^  failure  to  make  delivery  unless 

V.U.    iioo.6nv,c  v^     V-        6   ^„  _,   J°   „     ...        expressly  otherwise  provided  in  the  con- 

Burton  v.  Strachan  (N.  Y.),  3  E.  D.  Smith       ^  J^j_     ^^^^^^   ^^^   ^^^_   ^^g^   ,^^^,3^^   ;„ 

61.    When    freight    earned.-Brittan    v.  ^."'' V^'"'i  k",  ^^h'^pos*^*"'  '''"  ^*^^"" 

Barnaby  (U.  S.),  21  How.  537,  16  L.   Ed.  ^^'P    S^;;  ^^^  Jf'   ^^^-      ,, 

177;   The   Eliza  Lines,   199   U.   S.   119,   50  62.    Offer   of   delivery.— Morgan   v.    In- 

L.    Ed.    115,    26    S.    Ct.    8,   4   Am.    &   Eng.  surance   Co.    (Pa.),  4  Dall.   455,   1   L.   Ed. 

Ann.    Cas.   406;   The   Tornado,    108   U.    S.  ^'^'^■ 

343,  27  L.  Ed.  747,  2  S.  Ct.  746;  Reed  v.  63.  Delivery  of  part.- Brittan  v.  Barn- 
United    States    (U.    S.),    11   Wall.    591,    20  aby   (U.  S.),  31  How.  527,  16  L.   Ed.  177. 
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wharf  existed,  the  refusal  of  plaintiff  to  build  one  constituted  no  defense  to  an 
action  for  the  freight.** 

Agreement  of  Parties. — The  general  rule  that  delivery  of  the  goods  at  the 
place  of  destination  is  necessary  to  the  earning  of  freight  may  be  varied  by  stip- 
ulations; but  they  must  be  in  writing,  and  be  signed  by  the  parties,  before  they 
can  control  the  operation  of  the  law  merchant* ^  A  provision  in  a  bill  of  lading 
that  the  freight  shall  be  "considered  as  earned,  steamer  or  goods  lost  or  not  lost 
at  any  stage  of  the  entire  transit,"  is  valid  and  enforceable.** 

Reasonable  Time  for  Consignee  to  Receive  Goods. — It  seems  that  under 
a  bill  of  lading,  otherwise  in  the  usual  form,  but  having  upon  its  face  these 
clauses :  "Goods  to  be  received  at  the  ship's  tackles,  when  ready  for  delivery  ; 
freight  payable  before  delivery,  if  required" — not  merely  safe  arrival  and  notice 
thereof  to  the  consignee,  but  reasonable  time  to  enable  him  to  receive  his  goods 
at  the  ship's  tackles,  is  necessary  to  the  earning  of  freight.*''' 

Presented  by  'Wrongful  Act  of  Charterer. — The  general  rule,  is  that  a 
shipowner,  who  is  prevented  from  performing  the  voyage  by  a  wrongful  act  of 
the  charterer,  is  prima  facie  entitled  to  the  freight  that  he  would  have  earned^ 
less  what  it  would  have  cost  him  to  earn  it.** 

Necessity  for  Entering  on  Voyage. — It  is  an  inherent  element  in  a  contract 
of  affreightment  under  a  bill  of  lading,  that  the  vessel  shall  enter  on  the  voyage 
named,  and  begin  the  carriage  of  goods  shipped,  or,  as  it  is  technically  called, 
break  ground,  before  a  claim  to  freight  money  can  arise,  unless  the  shipper  of 
the  goods,  the  vessel  remaining  ready  to  enter  on  the  voyage,  undertakes  to 
reclaim  the  goods,  in  which  case,  the  circumstances  under  which  the  contract 
was  entered  into  continuing  substantially  the  same  so  far  as  respects  the  vessel, 
the  shipper  cannot  reclaim  the  goods  without  paying  at  least  full  freight.*^ 

Acceptance  at  Intermediate  Point. — In  general,  freight  is  not  due  and 
payable  until  delivery  of  the  goods  to  the  consignee  at  the  port  of  destination  or 
acceptance  of  the  cargo  at  an  intermediate  port  by  the  owner  thereof.'^*' 

§  4342.  Freight  Pro  Rata  Itineris. — The  contract  of  affreightment  is  an 
entirety;  and  where  there  has  been  no  complete  fulfillment  on  one  side,  and  no 
fault  or  waiver  on  the  other,  no  freight  money  can  be  recovered.'^  ^  As  a  gen- 
eral principle,  freight  is  payable  only  on  so  much  of  a  cargo  as  is  delivered,  and 
there  is  an  equitable  presumption  that  such  is  the  contract  of  the  parties,  to  over- 
come which  a  contrary  intent  must  be  expressed  with  reasonable  clearness  and 
certainty.''' 2 

Acceptance  of  Goods  by  Consignee. — The  master  is  entitled  to  freight  pro 
rata  itineris  in  all  cases  where  there  has  been  a  voluntary  acceptance  of  the  goods 

64.  Delivery  at  wharf. — McCaughn  v.  67.  Reasonable  time  for  consignee  to  re- 
Milliot,   29   So.   818,  78   Miss.  976.                       ceive    goods. — Fay    v.    Alliance    Ins.    Co. 

65.  Agreement    of    parties. — Brittan    v.       (Mass.),   16   Gray  455. 

Barnaby  (U.  S.),  21  How.  527,  16  L.  Ed.  68.  Presented  by  wrongful  act  of  char- 

^'^":     ^  .u     u     ^       c  ^.u     u-.i      r  terer.— The   Gazelle,   128  U.  S.  474,   32  L. 

A  stamp  upon  the  back  of  the  bill  of  jt,j    495    9   s    Ct    139 
lading,     stating,     amongst     other     things,  -q    xtI         •!_  i  \     ■ 

"that    he  entire  freight  was  payable  prior  ^^^-  i?"^=f  ^^ /°5  ^T^T"?  °"  ""^^^^^T 

to    delivery,    if   required,"    which   was    put  S%^s''"ct    746  '  ^' 

there    by    the    ship's    owner,    but    which  ' 

there  was  no  evidence  was  recognized  by  l'^-  Acceptance  at  intermediate  point — 

the  shipper  as  part  of  his  contract,  cannot  ^'^^"'  '"■  ^*-  -^^"'  ^''^^'  ^'<=-'  1"^-  Co.,  202 

vary  the  obligations  of  the  contract  so  as  ■^^"-   ^^'   1^"   C.    C.  A.   280. 
to  authorize  a  demand  for  freight  before  71.  Freight  pro  rata  itineris. — The  Har- 

the  goods  were  ready  for  delivery.     Brit-  riman  (U.  S.),  9  Wall.  161,  19  L.  Ed.  629; 

tan  V.  Barnaby   (U.  S.),   21  How.  527,   16  Mitsui  v.  St.  Paul  Fire,  etc.,  Ins.  Co.,  202 

L.  Ed.  177.  Fed.  26,  120  C.  C.  A.  280. 

66.  Decree,  British,  etc  Marine  Ins.  72.  Decree,  95  Fed.  837,  affirmed  in 
Co  V.  Portland  Flourmg  Mills  Co.,  124  Christie  v.  Davis  Coal,  etc.,  Co.,  110  Fed. 
Fed.   855,  affirmed  m  130   Fed.   860,  65   C.  10O6    49  C    C    A    170 

C.  A.  344.  '  •      ■      ■         . 
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at  the  port  of  disaster.  The  rate  is  to  be  ascertained  by  comparing  the  portion 
of  the  voyage  performed  with  the  entire  length  of  it.''^  gut  where  the  master 
refuses  to  repair  his  ship  and  send  on  the  goods,  or  to  procure  other  means  for 
the  purpose,  and  the  owner  of  the  goods  then  receives  them,  this  is  not  such  an 
acceptance  of  the  goods  as  will  entitle  the  shipowner  to  a  pro  rata  freight.''* 

Vessel  Detained  by  Inevitable  Necessity. — When  a  vessel,  bearing  freight, 
is  from  inevitable  necessity  detained  at  an  intermediate  port,  and  the  goods  are 
there  voluntarily  accepted  by  the  owner,  freight  is  to  be  paid  according  to  the 
proportion  of  the  voyage  performed,  and  the  law  will  imply  a  contract  to  that 
effect.^  5 

Shipment  Too  Large  to  Be  Landed  in  One  Day. — When  the  ship  master 
has  a  larger  shipment  under  one  bill  of  lading  than  can  be  landed  in  the  business 
hours  of  one  day,  he  must  take  care  not  to  land  it  in  such  quantities  as  to  be 
unable  to  ascertain  the  pro  rata  freight.  Unless  he  takes  this  care,  the  goods 
landed  will  be  under  his  care  and  responsibility  without  additional  expense  to 
the  consignee  of  them  until  they  shall  be  ready  for  delivery.'^® 

Less  Damages  Sustained  by  Owner. — Where  libelant  broke  an  entire  con- 
tract of  affreightment  by  refusing  to  transport  all  of  a  pile  of  lumber  contracted 
to  be  carried,  he  was  nevertheless  entitled  to  recover  for  the  lumber  carried,  less 
the  damages  sustained  by  the  owner  of  the  lumber  by  reason  of  the  breach  of 
contract.'' '' 

§  4343.  Goods  Lost  or  Abandoned. — Under  a  provision  in  a  charter  party 
of  a  vessel  as  a  private  carrier  of  oil  in  cases  that  the  cargo  should  be  received, 
and  delivered  alongside  within  reach  of  the  vessel's  tackles,  and  that  the  ship 
should  receive  a  stated  sum  for  each  case  delivered  whether  full,  part  full  or 
empty,  proof  that  the  vessel  received  the  number  of  cases  stated  in  the  bills  of 
lading,  that  none  were  stolen  during  the  voyage,  and  that  all  on  board  were 
delivered  alongside  by  her  tackles  into  lighters,  entitles  her  to  freight  on  all  shown 
by  the  bills  of  lading,  although  there  may  have  been  a  shortage  when  the  oil 
reached  its  destination.'' ^ 

■When  a  vessel  and  cargo  are  abandoned  at  sea  by  the  master  and  crew, 
without  intention  to  retake  them,  the  shipowner  can  maintain  no  claim  to  the 
freight.'''-'  But  where  a  vessel,  abandoned  at  sea  under  circumstances  which 
rendered  such  abandonment  excusable,  so  that  it  did  not  operate  to  terminate  the 
contract  of  affreightment,  is  brought  into  port  by  salvors,,  but  by  the  action  of 
the  cargo  owners  the  resumption  of  the  voyage  is  prevented,  the  shipowner  is 
entitled  to  be  compensated  for  his  loss  of  freight  on  principles  of  equity,  but 
under  such  principles  his  damages  can  not  go  beyond  compensation,  and  he  is 
not  entitled  to  recover  the  gross  freight  he  would  have  earned  under  the  contract, 
but  only  the  estimated  net  freight,  and  from  that  should  be  deducted  the  net 
amount  the  ship  earned,  or  should  reasonably  have  earned,  during  the  time  it 
would  have  taken  her  to  complete  the  voyage.^** 

■Without  Fault  of  Master. — When  some  portion  of  a  perishable  cargo  has 
suffered  by  decay  without  the  fault  of  the  master,  and  was  for  that  reason  left 

73.  Acceptance  of  goods  by  consignee.  Eddy  (U.  S.),  5  Wall.  481,  18  L.  Ed. 
—Propeller  Mohawk  (U.  S.),  8  Wall.  153,       486. 

19  L.  Ed.  406;  Caze  v.  Baltimore  Ins.  Co.  "^1-    Less  damages  sustained  by  owner. 

(U.  S.),  7   Cranch  358,  3  L.   Ed.  370;  The  — Hmes  Lumber   Co.  v.   Chamberlain,  118 

Societe    (U.   S.),   9   Cranch   309,   3   L.    Ed.  Fed.  716,  55   C.   C.  A.  236. 

707  '''8.    Goods  lost  or  abandoned. — Steam- 

74.  Adams  &  Co.  v.  Haught,  14  Tex.  243.  ^^^P   ^^"^  ^-   Standard   Oil   Co.,   189   Fed. 

75.  Vessel  detained  by  inevitable  neces-  yg.    The  James  Martin,  88  Fed    649 
sity.— Adams    &   Co.   v.   Haught,    14   Tex.  go.    The   Eliza   Lines,   114   Fed    307 '  52 


C.    C.   A.    195,   modified,   132   Fed.   242,   65 
C.  C.  A.  538,  and  re 
199    U.   S.   119,   50   I 
How.  5'27,  16  L.  Ed.  177.     See,  also,  The      Eng.  Ann.  Cas.  406. 


76.  Shipment  too  large  to  be  landed  in       C.  C.  A.  538,  and  reversed  in  26  S    Ct    8 
one  day.— Brittan  v.  Barnaby   (U.  S.),  21       199   U.   S.   119,   50   L.    Ed.    115,   4   Am.    & 
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behind  on  the  voyage,  the  shipowners  are  entitled  to  recover  for  the  freight  on 
all  that  was  duly  transported  and  delivered.*^ 

Surrendered  to  Insurer. — Where  a  cargo  was  insured  by  the  shipper  for 
sufficient  to  cover  its  value  and  the  freight,  the  fact  that  on  the  wrecking  of  the 
vessel  the  cargo  was  surrendered  by  the  master  to  the  insurer  without  notice 
to  the  shipper  did  not  prejudice  him,  and  constituted  no  defense  to  an  action  to 
collect  the  freight  under  the  terms  of  the  bills  of  lading.*^ 

§  4344.  Amount  Recoverable. — The  amount  of  freight  which  the  owner 
can  recover  from  the  shipper  depends  upon  a  fair  construction  of  the  con- 
tract.*^ 

Usage  and  Custom. — The  amount  of  freight  may  be  determined  by  usage.** 

Exchange  on  Foreign  Bills. — On  a  bill  of  lading  stipulating  that  the  freight 
shall  be  paid  in  New  York,  "at  the  current  rate  of  exchange  for  banker's  sight 
bills  on  London,"  the  amount  of  the  freight  being  expressed  in  English  money, 
the  amount  payable  is  not  to  be  calculated  in  gold,  but  in  currency  at  the  current 
rate  for  bills  on  London;  and  to  this  is  to  be  added  interest  at  the  New  York 
rate  from  the  time  when  the  freight  is  payable.*^ 

Rate  Current  at  Commencement  of  Voyage. — A  barge  laden  with  coal 
to  be  carried  from  Philadelphia  to  Boston,  which  had  started  in  tow,  and  pro- 
ceeded down  the  river  for  two  or  three  miles,  when  she  was  injured  by  floating 
ice,  causing  a.  delay  in  delivery,  had  entered  upon  the  voyage,  and  was  protected 
by  a  provision  of  the  bill  of  lading  excepting  "accident  or  danger  of  the  sea, 
river  or  steam  navigation;"  and,  under  a  further  provision  of  the  contract  by 
which  she  was  to  receive  the  market  rate  of  freight,  she  was  entitled  to  the  rate 
current  when  the  voyage  was  commenced,  unless  the  delay  was  caused  by  her 
own  negligence.*® 

Contract  for  Shipment  in  Bulk  or  by  Ton. — When  a  bill  of  lading  pre- 
sented by  the  shipper,  and  signed  by  the  agent  of  the  ship,  recites  a  shipment  in 
bulk  as  so  many  tons,  at  so  much  freight  per  ton,  it  will  be  construed  as  a  con- 
tract for  carriage  in  bulk,  and  the  freight  is  not  subject  to  reduction  because 
the  cargo  when  delivered  does  not  weigh  out  the  quantity  stated. *''  Where  the 
captain  of  a  vessel  contracted  with  plaintiff  to  carry  a  full  cargo  of  stone,  which 
would  be  three  hundred  tons,  at  a  certain  price  per  ton,  and  afterward,  by  claim- 
ing that  there  was  enough  stone  on  the  dock  to  make  a  full  cargo,  prevented  the 

81.  Without  fault  of  master. — So  held  to  take  the  invoice  measurements  in 
as  to  a  cargo  of  fruit  where  part  of  it  which  the  logs  were  reduced  to  square 
was  condemned  and  thrown  away  at  an  measure  as  the  basis  for  computing 
intermediate  port  into  which  the  master  freight,  and  to  add  $2  per  thousand  feet 
was  forced  to  put  for  repairs.  The  Col-  to  the  freight  to  United  States  ports 
lenberg  (U.  S.),  1  Black  170,  17  L.  Ed.  89.  where  the  logs  were  round.     It  was  also 

82.  Surrendered  to  insurer. — Decree,  shown  that  the  highest  rate  of  freight 
British,  etc.,  Marine  Ins.  Co.  v.  Portland  paid  to  such  ports  for  squared  logs  at 
Flouring  Mills  Co.,  124  Fed.  855,  affirmed  the  time  of  the  contract  was  $10  per 
in  130  Fed.  860,  65  C.  C.  A.  344.  thousand  feet.     Held,  that  in  the  absence 

83.  Amount  of  freight. — Robinson  v.  of  any  designation  of  the  method  of 
Noble    (U.   S.),   8   Pet.   181,   8   L.   Ed.   910.       measurement   in  the   contract   it  must  be 

84.  Usage  and  custom. — A  schooner  presumed  to  have  been  made  with  ref- 
contracted  for  a  lump  sum  of  $720,  as  erence  to  such  custom,  especially  in  view 
freight  to  carry  from  a  Cuban  port  to  Mo-  of  the  stipulated  rate  of  $12  per  thou- 
bile  "round  cedar  logs,  to  consist  of  60,000  sand  feet.  Peterson  v.  Eight  Hundred 
feet."  It  appeared  that  there  were  two  and  Sixty-Nine  Cedar  Logs,  127  Fed.  868. 
methods  of  measuring  round  logs,  one  of  85.  Exchange  on  foreign  bills. — Hus 
which  was  to  square  them,  and  so  com-  v.  Kempf,  Fed.  Cas.  No.  6,944,  10  Ben. 
pute  their  contents,  and  the  other  to  com-  364. 

pute  their  entire  contents  as  round  logs.  86.    Rate  current  at  commencement  of 

By  the  testimony  of  persons  engaged  in  voyage. — Philadelphia,     etc.,     R.     Co.     v. 

the  shipping  and  timber  business  in  Cuba,  Peale,    135    Fed.    606. 

where  the  charter  was  made,  it  was  shown  87.    Contract   for  shipment  in   bulk   or 

without     material     contradiction     that     it  by    ton. — Plantes'    Fertilizer  Mfg.   Co.  v. 

was   the   custom   in   shipping   from   there  Elder,  101  Fed.  1001,  42  C.  C.  A.  130. 
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loading  of  a  full  cargo  before  the  vessel  sailed,  the  plaintiff  was  liable  only  for 
the  contract  freight  on  the  number  of  tons  actually  carried. ^^ 

Goods  Taken  by  0.wner  at  Intermediate  Point. — Where  the  cargo  owner 
takes  the  cargo  from  a  vessel  before  the  completion  of  her  voyage,  under  cir- 
cumstances which  do  not  entitle  her  to  exemplary  damages,  she  can  recover  only 
such  damages  as  will  compensate  her  for  the  net  injury  suffered,  and  from  the 
estimated  net  freight  she  would  have  earned  is  to  be  deducted  the  net  amount 
she  earned,  or  should  reasonably  have  earned  during  the  time  it  would  have  taken 
her  to  complete  the  voyage.*^ 

§  4345.  Deductions  and  Offsets. — Freight  upon  live  animals  is  not  esti- 
mated upon  such  as  die  on  the  passage,  unless  under  a  special  agreement.^P  In 
an  action  for  freight,  the  owner  of  the  cargo  may  recover  damages  by  way  of  a 
counterclaim  for  the  injury  sustained  by  reason  of  negligent  navigation  on  the 
part  of  the  carrier. ^^  Where  a  master  who  is  also  owner  of  a  vessel  gives  a 
shipper  a  bill  of  lading  reciting  the  receipt  of  a  certain  amount  of  iron,  and  an 
agreement  to  deliver  it  to  the  consignees,  the  damages  occasioned  to  the  con- 
signees, who,  relying  on  the  correctness  of  the  recital,  pay  the  shipper  for  more 
iron  than  is  actually  on  board,  may  be  recouped  against  a  claim  for  the  freight, 
which  was  to  be  paid  by  the  consignees,  subject,  however,  to  limitation  to  the 
amount  claimed  for  freight. ^2 

Advancements  Paid  by  Shipper. — In  an  action  for  freight  on  a  cargo,  a  claim 
for  advancements  paid  by  the  shipper  for  plaintiff's  benefit  on  a  similar  cargo, 
never  delivered,  without  the  fault  of  the  carrier,  which  according  to  custom  the 
carrier,  after  paying,  would  have  collected  with  his  freight  charges,  cannot  be  set 
up  as  a  counterclaim ;  the  money  paid  by  the  shipper  being  paid  for  his  own  bene- 
fit.93 

Expense  of  Unloading. — A  canal  boat  laden  with  coal  filled  and  sank,  after 
reaching  her  dock,  through  leakage,  and  the  negligence  of  her  captain.  The  con- 
signee, whose  duty  it  was  to  discharge  the  cargo,  did  so  after  waiting  two  days, 
being  put  to  additional  expense  because  the  boat  was  under  water.  He  was  justi- 
fied in  such  action  to  save  the  cargo  from  further  damage  and  possible  loss,  and 
was  entitled  to  offset  the  increased  cost  of  discharging  against  the  carrier's  claim 
for  freight."* 

For  Loss  Caused  by  Agent  of  Shipper. — Where  a  charter  provided  that  the 
vessel's  stevedore  for  loading  and  unloading  should  be  approved  by  the  charterer, 
and  his  agent  refused  to  permit  the  master  to  discharge  a  stevedore  for  rough 
handling  of  the  cargo  in  unloading  the  charterer  was  not  entitled  to  make  a  deduc- 
tion from  freight  on  account  of  breakage  by  such  stevedore. "^  ' 

Where  Damages  Paid. — Where  a  cargo  owner  is  allowed  as  damages  against 
the  vessel  for  loss  of  cargo  its  full  value  at  the  port  of  delivery,  he  is  not  entitled 
to  a  reduction  in  freight  on  account  of  the  loss."^ 

Where  Goods  Shipped  Short. — The  libelant  and  the  respondent  entered  into 
a  verbal  contract  that  one  of  the  respondent's  steamers  should  load  and  transport 
a  quantity  of  marble.  The  marble  was  delivered,  as  agreed,  alongside  the  steamer, 
which  made  the  voyage  with  only  a  part  of  the  cargo,  insisting  subsequently  that 

88.  Clancy  v.  Dutton,  113  N.  Y.  S.  93.  Advancements  paid  by  shipper. — 
124,    129    App.    Div.    23.                                           Neville   v.    Pennsylvania,    etc.,    Co.,   99    N. 

89.  Goods  taken  by  owner  at  interme-       Y.   S.   270,  113  App.   Div.   768. 

diate   point.— The    Eliza    Lines,    102    Fed.  94-    Expense   of   unloading.— Aldrich    v. 

184.  Cargo  of  246  5/20  Tons  of  Egg  Coal,  117 

90.  Deductions    and    offsets.— Wolcott      ^^-^'  '^^'^  ,  ,  ,  ^     .     ,  . 

V.  Eagle  Ins.  Co.  (Mass.),  4  Pick.  429.  ^^-  ^  I     "^'^       ^^  ^^\  °^.  ^''.i^P.; 

„  .         T-;,,  ,,  per. — Steamship     Den     v.     Standard     Oil 

91.  Conrad  v.  De   Montcourt,   138   Mo.       Co     189   Fed    1020  v=i.<tiiudru     vjii 

311,  39  S.  W.  805.  9^.     Where     damages     paid.-Carolina 

92.  Relyea  v.  New  Haven  Rolling-Mill  Portland  Cement  Co.  v.  Anderson  186 
Co.,  75  Fed.  420,  42   Conn.   579.  Fed.   145,   108   C.   C.  A.   257. 
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the  libelant's  agent  should  sign  a  bill  of  lading  for  the  whole,  describing  the  omitted 
portion  as  "short  shipped,"  which  bill  the  agent  signed  under  protest.  The  libelant 
was  entitled  to  recover  from  the  steamer  the  amount  exacted  in  excess  of  the 
freight  earned.^^ 

Where  Ship  Sold  in  Admiralty  Suit. — After  the  owners  of  a  cargo  which 
had  been  loaded  on  a  vessel  at  a  Maine  port,  to  be  carried  to  New  York,  had  ad- 
vanced money  on  the  bill  of  lading  signed  by  the  master,  and  the  advance  credited 
thereon,  the  vessel  was  sold  in  an  admiralty  suit.  The  new  owners,  without  notice 
to  or  negotiations  with  the  cargo  orders  and  without  a  new  bill  of  lading  being  ex- 
ecuted by  the  master,  ordered  the  vessel  to  proceed  with  the  cargo  to  New  York, 
afterwards  presenting  to  the  cargo  owners  a  new  bill  of  lading  signed  by  them- 
selves but  not  by  the  master,  having  no  credit  thereon,  which  the  cargo  owners  re- 
fused to  accept.  An  additional  agreement  made  by  the  cargo  owners  to  pay  a 
further  sum  from  the  freight  when  the  cargo  was  discharged  to  a  creditor  of  the 
former  vessel  owner  made  for  the  purpose  of  securing  the  discharge  of  the  vessel 
from  the  attachment  but  which  did  not  accomplish  that  result  did  not  entitle  the 
cargo  owners  to  deduct  such  sum  from  the  freight  as  against  the  new  owners  who 
performed  the  carriage  of  it,  it  not  appearing  that  the  agreement  was  one  which 
the  creditor  could  enforce  under  the  circumstances.®* 

Contradicting  Bill  of  Lading. — While  the  bill  of  lading  in  respect  to  the  quan- 
tity received  is  a  receipt  and  entitled  to  great  weight  as  an  admission  by  the  ship, 
and  places  upon  her  the  burden  of  proof,  it  is  not  conclusive,  and  she  cannot  be 
held  liable  for  a  shortage  if  she  fully  satisfies  the  court  that  it  is  erroneous  and 
that  she  delivered  all  the  cargo  she  received.®® 

§  4346.  Change  of  Rates. — ^A  carrier  agreed  to  carry  flour  and  grain  at  a 
given  rate,  "to  continue  in  force  till  close  of  navigation,  unless  notice  to  contrary." 
A  notice  of  a  change  of  rates,  to  take  effect  in  twelve  days,  was  reasonable,  with- 
out regard  to  the  extent  of  the  shipper's  purchases,  or  the  situation  of  his  flour  or 
grain  purchased,  or  the  carrier's  information  concerning  the  same.^ 

§§  4347-4352.  Lien  for  Freight— §  4347.  In  General.— Shipowners, 
as  a  general  rule,  have  a  lien  upon  the  cargo  for  the  freight,  and  consequently 
may  retain  the  goods  after  the  arrival  of  the  ship  at  the  port  of  destination  until 
the  payment  is  made.-  Where  the  consignee  and  owner  of  a  cargo  fails  to  pay 
or  tender  the  freight  due  on  the  discharge  of  the  cargo,  the  carrier,  to  preserve 

97.  Where  goods  shipped  short. — The  Mete.  403;  Welch  v.  McClintock  (Mass.), 
Citta  Di  Palermo,   153  Fed.   378.  10   Gray  215. 

98.  Where  ship  sold  in  admiralty  suit.  As  between  the  owner  of  the  ship  and 
— Chadwick  v.  Five  Hundred  and  Sev-  the  owner  of  the  cargo,  the  former  has 
enty-Six   Granite   Blocks,   178   Fed.   140.  a  lien  upon  the  cargo,  for  all  the  freight 

99.  Contradicting  bill  of  lading.— James  ^Jj'^,^!  becomes  due  and  payable  to  him, 
z:  Standard  Oil  Co.,  191  Fed.  827,'  affirm-  ^^^^^Z        \^  ^  n       °'"  ?f°/^*^,lT^'|.^*- 

ing    decree,    189    Fed.    719.  E  ."x^^T  ol"'" .  S°-  J;.   ^^''^"    ^^-    ^•^' 

;      ^,                 t       ^          T,,                   T,        ,  12   Wheat.   383,   6   L.    Ed.   664. 

\    ^J^^f^^  of  rates.-Thayer  v.  Burch-  if  ^^e   ship   owner   retains   the   posses- 

ard,  99  Mass.  508.  sion    ^f    the    ship,    and    the    charterer    is 

2.    Lien  for  freight. — The  Bird  of  Par-  merely    the    freighter,    the    former    has    a 

adise  (U.  S.),  5  Wall.  545,  18  L.  Ed.  662;  lien   upon   the   cargo   for   freight.      Gracie 

The    Kimball    (U.    S.),   3   Wall.   37,    18    L.  v.    Palmer    (U.    S.),    8    Wheat.    605,    5    L. 

Ed.   50;   The   Eddy    (U.   S.),   5   Wall.   481,  Ed.    696,    which    illustrates    this    rule,    the 

18  L.  Ed.  486;  4,885  Bags  of  Linseed   (U.  charter  party   stipulating  "that   no   goods 

S.),  1   Black  108,   17   L.   Ed.  35;   Gracie  v.  shall  be  landed  until  the  freight  is  paid." 

Palmer   (U.   S.),   8   Wheat.   605,   5   L.   Ed.  Raymond  v.  Tyson   (U.   S.),   17  How.   53, 

696;  Lane  v.  Penniman,  4  Mass.  91;  Lewis  15  L.  Ed.  47. 

V.    Hancock,     11     Mass.    72;     Cowing    v.  Regarded    as    maritime    lien. — Such    a 

Snow,  11   Mass.  415.     See   Portland  Bank  lien    is   regarded    in   the   jurisprudence   of 

V.   Stubbs,   6   Mass.   432,  4  Am.   Dec.   151;  the     United    States     as    a    maritime     lien. 

Richardson  v.   Whiting   (Mass.),   18   Pick.  The    Bird    of    Paradise    (U.   S.),   5    Wall. 

530;    Thomas    v.    Le    Baron    (Mass.),    10  545,  18  L.  Ed.  662;  4,885  Bags  of  Linseed 

(U.    S.),    1    Black    108,    17    L.    Ed.    35. 
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its  lien,  is  authorized  to  retain  and  store  sufficient  of  the  cargo  to  pay  such  freight, 
and  the  expense  of  storage  and  loss  of  use  of  the  commodity  must  be  borne  by 
the  owner.-'' 

After  Payment  of  Freight. — Although  the  master  may  retain  the  cargo  uut 
til  the  freight  be  paid  or  tendered,  he  must  be  ready  to  deliver  the  cargo  on  pay- 
ment or  tender.* 

Lien  for  Freights,  Primages  and  Charges. — A  provision  of  a  bill  of  lad- 
ing issued  by  a  steamship  company  that  "the  carrier  shall  have  a  lien  on  the  goods 
for  all  freights,  primages,  and  charges"  does  not  affect  or  change  the  nature  of 
the  lien,  which  is  simply  the  maritime  lien  as  understood  in  the  jurisprudence 
of  the  United  States,  to  preserve  which  the  retaining  of  possession  is  essential,  al- 
though such  provision  may  in  some  cases  preserve  the  lien  where  it  would  other- 
wise be  deemed  waived  by  other  provisions  relating  to  the  time  and  manner  of 
paying  the  freight.^ 

Includes  Expense  of  Preservation  of  Goods. — A  ship  is  responsible  for 
the  preservation  of  the  cargo  from  the  time  of  receiving  it  until  it  is  delivered, 
and  the  captain  has  authority  to  incur  any  expense  necessary  to  the  fulfillment  of 
that  obligation,  which  is  included  in  the  ship's  lien.*' 

Operates  as  Pledge  or  Mortgage. — ^A  maritime  contract  for  the  transpor- 
tation of  goods  operates  as  a  pledge  or  mortgage  of  the  goods  to  the  shipper  to 
secure  payment  of  the  freight  earned.^ 

Reciprocal  Liens  between  Ship  and  Cargo. — The  shipowner  contracts  for 
the  safe  custody,  due  transportation,  and  right  delivery  of  the  merchandise,  and 
the  shipper,  consignee,  or  owner  of  the  cargo  contracts  to  pay  the  freight  and 
charges.  These  obligations  are  reciprocal,  and  the  law  creates  reciprocal  liens  for 
their  enforcement,^  unless  the  lien  is  waived  by  some  express  stipulation,  or  is 
■displaced  by  some  inconsistent  and  irreconcilable  provision  in  the  charter  party  or 
bill  of  lading.^ 

§  4348.  Time  Lien  Attaches. — The  lien  for  freight  commences  as  soon  as 
the  goods  are  delivered  into  the  control  of  the  master,  or  certainly  as  soon  as  they 
are  put  on  board. !*> 

§  4349.  Property  Subject  to  Lien. — There  is  no  lien  on  one  cargo  for 
freight  which  may  accrue  on  another. i^    Freight  is  not  a  charge  upon  the  salvage 

3.  The  Asiatic  Prince,  103   Fed.  676.  How.     386,  ,  16     L.     Ed.     599;     The     Lady 

4.  After  payment  of  freight. — Lane  v.  Franklin  (U.  S.),  8  Wall.  325,  19  L.  Ed. 
Penniman,  4  Mass.  91;  Lewis  v.  Hancock,  455;  4,885  Bags  of  Linseed  (U.  S.),  1 
11  Mass.  73;  Cowing  v.  Snow,  11  Mass.  Black  108,  17  L.  Ed.  35;  The  Eddy  (U. 
415.  See  Richardson  v.  Whiting  (Mass.),  S.),  5  Wall.  481,  18  L.  Ed.  486;  The  Bird 
18  Pick.  530;  Manter  v.  Holmes  (Mass.),  of  Paradise  (U.  S.),  5  Wall.  545,  18  L. 
10  Mete.  402;  Welch  v.  McClintock  Ed.  662;  The  Maggie  Hammond  (U.  S.), 
(Mass.),  10  Gray  315.  9  Wall.  435,  19  L.  Ed.  773;  The  Delaware 

5.  Lien     for     freights,     primages    and  (U.   S.),  14  Wall.  579,  30  L.  Ed.  779. 
■charges. — Portland   Flouring  Mills   Co.  v.  9.    Waiver  of  lien. — The   Delaware   (U. 
Portland,    etc..    Steamship    Co.,    145    Fed.  S.),  14  Wall.  579,  30  L.  Ed.  779;  The  Bird 
«87.  of   Paradise    (U.    S.),    5   Wall.    545,    18    L. 

6.  Includes  expense  of  preservation  of  Ed.  663;  4,885  Bags  of  Linseed  (U.  S.), 
goods. — Symons  v.  10,466  Barrels  of  Ce-  1  Black  108,  17  L.  Ed.  35;  The  Eddy  (U. 
ment,   195   Fed.   1017.  S.),   5  Wall.   481,   18   L.   Ed.  486. 

7.  Operates  as  pledge  or  mortgage.—  10.  Time  lien  attaches. — The  Bird  of 
Miners'  Co-Op.  Ass'n  v.  The  Monarch,  2  Paradise  (U.  S.),  5  Wall.  545,  18  L.  Ed. 
Alaska   883.  663. 

8.  Reciprocal  liens. — Schooner  Free-  11.  Property  subject  to  lien. — The  So- 
man V.  Buckingham  (U.  S.),  18  How.  ciete  (U.  S.),  9  Cranch  209,  3  L.  Ed.  707, 
182,  15  L.  Ed.  341;  Vandewater  v.  Mills  in  which  it  is  said:  "The  court  can  per- 
(U.  S.),  19  How.  83,  15  L.  Ed.  554;  Du-  ceive  no  principle  on  which  a  cargo  to 
pont,  .etc.,  Co.  v.  Vance  (U.  S.),  19  How.  be  delivfred  freight  free  can  be  burdened 
163,  15  L.  Ed.  584.  See,  also,  Bulkley  v.  with  the  freight  agreed  to  be  paid  on  a 
Kaumkeag  Steam   Cotton  Co.   (U.  S.),  24  cargo  to  be  afterwards  taken  on  board." 
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of  cargo,  in  the  hands  of  the  underwriter,  whether  the  assured  is  the  owner  of 
the  ship  or  not.^^ 

§  4350.  Displacement  and  Waiver  of  Lien. — The  lien  may  be  displaced 
by  an  inconsistent  and  irreconcilable  provision  in  the  charter  party  or  bill  of  lad- 
ing, making  it  the  duty  of  the  master  to  deliver  the  goods  unconditionally  before 
the  consignee  is  required  to  pay  the  freight;  or  it  may  be  waived.^*  The  usual 
provision  of  a  bill  of  lading  that  the  cargo  shall  be  delivered  to  the  person  named 
or  his  assigns,  "he  or  they  paying  the  freight,"  is  designed  for  the  benefit  of  the 
owner  or  master  in  recognition  of  his  right  to  a  lien,  and  does  not  impose  on  him 
the  duty  of  insisting  on  payment  of  the  freight  before  delivery,  but  he  is  free  to 
waive  his  lien  and  hold  the  shipper,  therefor.^* 

By  Unconditional  Delivery  of  Goods. — Where  a  cargo  is  transported  by  a 
vessel  under  a  charter  containing  no  clause  binding  the  goods  to  the  ship  and  the 
ship  to  the  goods,  and  the  cargo  is  delivered  unconditionally,  and  without  any 
understanding  that  it  should  be  subject  to  a  lien  for  charter  money,  the  lien  of  the 
vessel  on  the  cargo  for  her  freight  is  lost.^^  But  if  the  cargo  is  placed  in  the 
hands  of  the  consignee,  with  an  understanding  that  the  lien  for  freight  is  to  con- 
tinue, a  court  of  admiralty  will  regard  the  transaction  as  a  deposit  of  the  goods  in 
the  ware  house,  and  not  as  an  absolute  delivery,  and  on  that  ground  will  consider 


12.  Columbian  ^ns.  Co.  v.  Catlett  (U. 
S.),  13  Wheat.  383,  6  L.  Ed.  664. 

13.  Displacement  and  waiver  of  lien. — 
The  Eddy  (U.  S.),  5  Wall.  481,  18  L.  Ed. 
486;  The  Bird  of  Paradise  (U.  S.),  5 
Wall.  545,  18  L.  Ed.  662;  4,885  Bags  of 
Linseed  (U.  S.),  1  Black  108,  17  L.  Ed. 
35;  Raymond  v.  Tyson  (U.  S.),  17  How. 
53,  15  L.  Ed. -47;  The  Maggie  Hammond 
(U.  S.),  9  Wall.  435,  19  L.  Ed.  772;  The 
Kimball  (U.  S.),  3  Wall.  37,  18  L.  Ed.  50. 

But  if  it  be  only  doubtful  in  the  con- 
struction of  a  charter  party  whether  the 
owner  has  waived  his  lien  upon  the  cargo, 
he  must  have  the  benefit  of  that  doubt; 
his  lien  being  given  by  force  of  the  com- 
mon law,  which  can  not  be  taken  from 
him,  "though  there  is  a  special  contract, 
unless  there  is  something  in  that  contract 
inconsistent  with  that  lien,  or  unless  it  is 
waived  by  his  implication."  Raymond  v. 
Tyson   (U.  S.),  17  How.  53,  15  L.  Ed.  47. 

A  clause  in  a  charter  party,  by  which 
the  owner  binds  the  vessel,  and  the  char- 
terers bind  the  cargo,  for  the  perform- 
ance of  their  respective  covenants,  is  suf- 
ficient to  repel  doubt  arising  upon  the 
construction  of  other  stipulations  not 
plainly  controlling  them,  as  to  whether 
the  lien  for  freight  was  intended  to  be 
waived  by  the  parties.  The  Kimball  (U. 
S.),    3   Wall.    37,    18    L.    Ed.    50. 

The  lien  may  be  waived  without  ex- 
press words  to  that  effect,  if  the  charter 
party  contains  stipulations  inconsistent 
with  the  exercise  of  such  a  right,  or 
where  it  clearly  appears  that  the  ship- 
owner meant  to  trust  to  the  personal  re- 
sponsibility of  the  charterer.  The  Bird 
of  Paradise  (U.  S.),  5  Wall.  545,  18  L. 
Ed.  662;  The  Kimball  (U.  S.),  3  Wall. 
37,  18  L.  Ed.  50;  Raymond  v.  Tyson  (U 
S.),  17  How.  53,  15  L.  Ed.  47. 


Insolvency  of  the  shipper  occurring 
while  the  goods  are  in  transit,  or  before 
they  are  delivered,  will  not  absolve  the 
carrier  from  an  agreement  to  take  an  ac- 
ceptance on  time,  instead  of  cash,  for 
the  freight,  nor  authorize  him,  when  he 
had  made  such  an  agreement,  to  retain 
the  goods  until  the  freight  is  paid.  A  bill 
or  note  falling  due  before  the  unloading 
of  the  cargo,  and  protested  and  unpaid, 
is  no  discharge  of  the  lien;  and  the  ship- 
owner, in  such  a  case,  may  stand  upon  it 
as  fully  as  if  the  acceptance  had  been 
given.  The  Bird  of  Paradise  (U.  S.),  5 
Wall.  545,  18  L.  Ed.  662,  so  holding  where 
the  charterers'  acceptance  had  been  dis- 
honored  and   he   become   a  bankrupt. 

14.  Portland  Flouring  Mills  Co.  v. 
Portland,  etc.,  Steamship  Co.,  145  Fed. 
687. 

15.  By  unconditional  delivery  of  goods. 
— In  re  Cargo  of  Brimstone,  Fed.  Cas. 
No.  3,405,  8  Ben.  45;  The  Eddy  (U.  S.), 
5  Wall.  481,  18  L.  Ed.  486;  Dupont,  etc., 
Co.  V.  Vance  (U.  S.),  19  How.  162,  15 
L.  Ed.  584;  4,885  Bags  of  Linseed  (U. 
S.),  1  Black  108,  17  L.  Ed.  35;  The  Kim- 
ball (U.  S.),  3  Wall.  37,  18  L.  Ed.  50; 
The  Bird  of  Paradise  (U.  S.),  5  Wall. 
545,    18    L.    Ed.   662. 

Such  precedent  delivery,  if  absolute 
and  unconditional,  displaces  the  lien  for 
freight,  because  it  is  repugnant  to  it  and 
incompatable  with  it,  but  where  the  pay- 
ment or  security  of  payment  is  to  be 
concurrent  or  simultaneous  with  the  de- 
livery of  the  cargo  the  lien  exists  in  full 
force,  and  the  shipowner  can  not  be  re- 
quired to  make  the  delivery  until  the  pay- 
ment of  freight,  or  security,  as  the  case 
may  be,  is  tendered.  The  Bird  of  Para- 
dise (U.  S.),  5  Wall.  545,  18  L.  Ed.  662. 
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the  shipowner  as  being  still  constructively  in  possession  so  far  as  to  preserve  his 
lien.i« 

Delivery  to  Warehouse. — A  vessel,  by  delivering  her  cargo  of  flaxseed  in  a 
yvarehouse  at  the  end  of  the  voyage,  and  taking  a  receipt  therefor,  which  was  re- 
tained until  a  libel  was  filed,  did  not  thereby  lose  her  lien  on  the  cargo  for 
freight.^''' 

Stipulations  as  to  Place  and  Time  of  Payment  and  Delivery. — A  credit 
for  the  freight  may  be  given  for  so  great  a  period  as  to  justify,  in  the  absence  of 
any  provision  for  the  delivery  of  the  cargo,  the  inference  that  the  shipowner  in- 
tended to  waive  his  right  to  a  lien  and  to  look  solely  to  the  personal  responsibility 
of  the  charterers. 1* 

§  4351.  Preserving  and  Enforcing  Lien. — The  ship  is  not  bound  to  land 
an  entire  shipment  in  a  day ;  and  when  landed  on  different  days,  if  the  shipper 
disregards  the  notice  that  such  will  be  the  case,  and  shall  not  be  present  to  receive 
the  goods,  and  has  made  no  arrangement  for  the  freight,  then  they  may  be  stored 
in  the  shipowner's  name,  to  preserve  his  lien  upon  them  for  freight,  for  safe- 
keeping, at  the  consignee's  expense  and  risk.^®'  But  the  shipowner  can  not  de- 
tain the  goods  on  board  the  ship  until  the  freight  is  paid,  as  the  consignee  or  owner 
of  the  cargo  would  then  have  no  opportunity  of  examining  their  condition. 2" 

Enforcement  of  Lien. — As  contracts  of  affreightment  are  regarded  by  the 
courts  of  the  United  States  as  maritime  contracts,  over  which  the  courts  of  ad- 
miralty have  jurisdiction,  the  shipowner  may  enforce  his  lien  by  a  proceeding  in 
rem  in  the  proper  court. ^^  A  master,  having  a  cargo  under  a  bill  of  lading  for 
delivery  to  order,  was  ignorant  as  to  who  were  the  indorsees,  and  was  therefore 
unable  to  notify  them  of  his  arrival.  The  day  after  arrival  he  libeled  the  cargo 
for  freight,  but  on  the  third  day  he  received  a  letter  from  the  attorneys  of  the 
indorsees  of  the  bill  of  lading,  who,  after  naming  the  principles,  said,  "We  have 
for  them  to  offer  to  pay  the  freight,  *  *  *  and  to  demand  delivery,  as  per 
bill  of  lading,  on  paying  freight."  The  freight  was  not,  however,  paid  or  ten- 
dered, and  five  days  later  the  master  discharged  the  cargo  upon  the  wharf,  and 
caused  another  writ  of  seizure  to  be  executed  upon  it.  While  the  first  seizure 
was  premature,  because  made  while  the  cargo  was  still  on  board,  yet  the  proceed- 
ings taken  by  the  master  did  not  amount  to  a  conversion,  for  which  the  consignees 
could  claim  even  nominal  damages  against  the  ship. 22 

§  4352.  Subrogation  to  Lien. — Libelant  as  shipper  of  a  cargo  of  flour,  be- 
came bound  for  the  freight,  but  only  as  surety  for  the  consignees,  who  were  the 
owners  of  the  cargo  and  primarily  liable  for  the  freight.  The  vessel  having 
stranded,  her  owner  abandoned  her  to  the  insured  as  well  as  the  cargo,  a  portion 
of  which  was  salved  and  sold  and  the  proceeds  received  by  respondent,  which  was 
its  insurer.     Subsequently  the  insurer  of  the  freight  recovered  the  same  from  li- 

IG.     4,885    Bag's    of   Linseed    (U.   S.),    1  discharge"    of   the   cargo,    are   not   incon- 

Black   108,   17   L.   Ed.  35.  sistent  with  the  right  of  the  owner  to  re- 

17.     Delivery   to   warehouse. — Davidson  tain    the    cargo    for    the    preservation    of 

Steamship  Co.  v.  119,354  Bushels  of  Flax-  his   lien.     The   Kimball    (U.   S.),   3   Wall, 

seed,    117   Fed.   383.  37,   18    L.    Ed.    50;   The   Bird   of   Paradise 

18    Stipulations  as  to  place  and  time  of  (U.   S.),   5   Wall.   545,   18   L.   Ed.   663. 

payment  and  delivery.— The  Kimball   (U.  19.    Preserving    and    enforcing    lien.— 

S.),  3  Wall.  37,  18  L.  Ed    50;  The  Bird  of  Brittan  v.  Barnaby  (U.  S.),  31  How.  537 

Paradise    (U.   S.),   5  Wall.   545,   18   L.   Ed.  le  L.  Ed.  177. 

663.      See,    also,    Raymond    v.    Tyson    (U.  on     Thp  VAA^   CTT    «;  ^     <;  wr,ll    Aa^     lo 

S.),   17  How.  53,   15   L.   Ed.  47.                 _  L    Ed    486                                                       ' 

A  stipulation  in  a  charter  party  requir-  .,     ^  r                     t    • 

ing  the  delivery  of  the  cargo  within  reach  ^  .^i-    Enforcement  of  hen.— 4,885  Bags  of 

of   the    ship's    tackle,   and   providing  that  ^'"!^f<i   (U.   S.),   1   Black   108,   17   L.   Ed. 

the  balance  of  the  charter  money  remain-  35;  The  Bird  of  Paradise  (U.  S.),  5  Wall, 

ing    unpaid    on    the    termination'    of    the  \tj\}^  ^-   ■^"-  ^^^'  ^^^  Eddy   (U.  S.),  5 

homeward  voyage  shall  be  "payable,  one  Wall.  481,  18  L.   Ed.  486. 

half  in  five,  and  one  half  in  ten  days  after  22.   The  Ravensdale,  75  Fed.  413. 
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fcelant,  which  thereupon  brought  suit  to  recover  the  amount  from  respondent, 
<;laiming  to  be  subrogated  to  the  carriers'  Hen  for  the  freight  upon  the  cargo  and 
its  proceeds.  It  was  held,  that  such  lien  was  lost  by  the  abandonment  of  the 
cargo  to  the  respondent,  which  the  carrier  had  the  right  to  make,  and  there  was 
therefore  no  claim  against  the  fund  arising  therefrom  to  support  a  right  of  sub- 
TOgation.23 

§  4353.  Actions  to  Recover  Freight. — Nature  of  Action. — ^A  claim  for 
dead  freight  is  not  recoverable  in  an  action  in  rem  against  the  cargo.^*  A  claim 
by  a  vessel  owner  for  the  extra  cost  of  handling  timber  of  larger  dimensions  than 
that  specified  in  the  charter  can  only  be  recovered  in  rem  against  the  cargo  in  so 
far  as  it  is  a  claim  for  the  services  of  stevedores  who  would  be  entitled  to  a  lien, 
and  is  not  so  recoverable  where  the  stevedores  were  furnished  by  the  charterer.^^ 
The  demand  of  a  shipowner  for  freight  in  a  case  of  civil  salvage  is  to  be  pursued 
against  that  portion  of  the  proceeds  of  the  cargo  which  is  adjudged  to  the  owners 
of  the  goods,  by  a  direct  libel  or  petition  by  way  of  libel ;  and  not  by  a  claim  in- 
terposed in  salvage  cause.^® 

Limitation  of  Actions  for  Recovery  of  Freight. — The  article  3499,  of  the 
Civil  Code  of  Louisiana,  which  prescribes  that  "actions  for  the  payment  of  freight 
■of  ships  and  other  vessels  are  prescribed  by  one  year,"  does  not  apply  to  a  case 
•where  the  plaintiffs  were  shipbrokers  only  and  not  shipowners,  and  where  the 
contract  was  not  one  of  affreightment.^'^ 

Burden  of  Proof. — The  libelant  steamship  company  brought  suit  to  recover  a 
balance  of  freight  money  for  the  carriage  of  a  cargo  of  oil  in  cases,  which  was 
-withheld  by  the  charterer  to  cover  a  shortage  in  delivery.  The  cargo  was  dis- 
charged at  Whampoa,  China,  into  lighters  provided  by  the  charterer,  in  which  it 
was  taken  fourteen  miles  up  the  river  to  Canton,  where  it  was  stored  in  ware- 
houses. The  tally  on  the  ship  was  kept  by  Chinese  tallymen  employed  by  the  cap- 
tain, and  showed  a  shortage,  as  did  the  tally  at  the  warehouses.  The  libelant 
claimed  that  the  whole  number  of  cases  was  in  fact  delive'red  to  the  lighters,  and 
the  missing  cases  were  stolen  between  the  ship  and  warehouses,  an  incorrect  and 
fraudulent  tally  having  been  made  through  collusion  between  the  Chinese  tally- 
men and  lightermen.  The  burden  rested  upon  it  to  prove  such  fact,  and  that, 
-while  the  evidence  established  its  probability,  it  was  not  sufficient  to  entitle  the  li- 
belant to  recover,  in  view  of  the  fact  that  the  captain  failed  in  his  duty  to  have 
the  tally  taken  or  supervised  by  white  men,  as  he  could  have  done  and  was  ad- 
vised to  do. 2* 

Evidence. — Where  the  defense  to  an  action  for  the  freight  of  a  xargo  is  that 
it  was  carried  under  special  charter  by  the  day,  and  a  bill  of  lading  of  the  cargo 
"had  been  introduced,  evidence  that  it  is  not  customary  to  give  a  bill  of  lading 
where  the  boat  is  chartered  by  the  day  is  admissible.^^'  An  estimate  of  the  quan- 
tity of  lumber  in  a  cargo,  based  on  the  carrying  capacity  of  the  vessel,  should  not 
be  accepted  in  an  action  for  the  freight  as  against  what  appears  to  have  been  a 
reasonably  accurate  tally,  made  when  the  lumber  was  loaded;  but  such  tally  may 
he  corrected  by  evidence  that  the  shipper  received  a  greater  quantity  from  the  ves- 
sel at  the  place  of  delivery.^*' 

§  4354.  Recovery  Back  of  Freight. — Freight  being  the  compensation  for 
the  carriage  of  goods,  if  paid  in  advance,  is  in  all  cases,  unless  there  is  a  special 

23.  Subrogation  to  lien.  —  Portland  27.  Action  for  freight. — Railroad  Co.  v. 
Flouring  Mills  Co.  v.  Portland,  etc.,  Lindsay  (U.  S.),  4  Wall.  650,  18  L.  Ed. 
Steamship    Co.,   145   Fed.   687.                                 328. 

24.  Actions  to  recover  freight. — Hagan  28.  Burden  of  proof. — Village  Steam- 
■V.   Cargo  of  Lumber,  163  Fed.   657.                   ship    Co.    v.    Standard   Oil    Co.,    171    Fed. 

25.  Hagan  v.  Cargo  of  Lumber,  163  243,  decree  affirmed  in  177  Fed.  1006,  100 
Fed.   657.  -  C.  C.  A.  669. 

26.  Pursued  by  libel  or  petition  by  way  29.  Evidence. — Zimmerman  v.  Rainey, 
of    libel.— The    Sybil    (U.    S.),    4    Wheat.      56  N.  Y.  S.  199,  26  Misc.  Rep.  795. 

«8,  4  L.  Ed.  522.  30.    Murray  v.  Jump  Co.,   148  Fed.  123. 
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agreement  to  the  contrary,  to  be  refunded,  if  from  any  cause  not  attributable  to 
the  shipper,  the  goods  be  not  carried.^^ 

Vessel  Unseaworthy  at  Commencement  of  Voyage. — In  an  action  by  a 
shipper  of  goods  against  the  consignee  of  the  cargo  to  recover  money  retained 
for  freight,  the  plaintiff  was  at  liberty  to  show  the  vessel  not  to  have  been  sea- 
worthy at  the  commencement  of  her  voyage. ^^ 

Freight  Earned,  Ship  Lost  or  Not  Lost. — The  general  rule  that  freight 
prepaid,  but  which  is  not  earned  by  delivery  of  the  goods  must  be  refunded,  does 
not  apply  as  between  owner  and  charterer,  where  by  reference  in  the  charter 
party  the  bills  of  lading  are  incorporated  therein,  and  they  contain  a  provision 
that  freight  prepaid  shall  be  considered  as  earned,  ship  lost  or  not  lost.^^ 

An  agreement  not  to  refund  freight  money  in  advance,  in  case  goods  are 
not  carried  through,  can  not  be  inferred  from  a  clause  in  the  bill  of  lading  that 
the  goods  are  to  be  delivered  safely  "dangers  of  the  seas  excepted ;"  the  design  of 
that  clause  being  only  to  save  the  master  and  shipowner  from  being  answerable 
for  goods  lost.3* 

Goods  Damaged. — Where  consignee  of  goods  pays  the  freight  in  advance, 
and  on  delivery  the  merchandise  was  found  to  be  seriously  damaged  by  the 
neglia;ence  of  the  vessel,  the  freight  so  paid  in  advance  could  be  recovered 
T>ack.35 

§  4355.  Lighterage. — Which  party  is  chargeable  with  the  expense  of  light- 
^ierage  is  governed  by  the  terms  of  the  contract  of  affreightment  or  the  charter 
party,  and  in  the  absence  any  stipulation  in  respect  to  such  expense,  by  the  custom 
of  the  port  of  discharge. ^^  A  bill  of  lading  provided  that,  unless  the  bill  by 
express  written  agreement  was  to  bear  the  cost  of  lighterage,  it  was  agreed  that 
the  lighterage  was  for  account  and  risk  of  the  cargo,  custom  of  the  port  not- 
withstanding. The  bills  contained  a  written  clause  that  the  freight  was  to  be 
delivered  by  steamer  or  lighter  at  the  steamer's  option  at  a  .certain  railroad  in 
Rio  de  Janeiro,  provided  there  was  enough  water  and  length  to  get  alongside 
■dock.  The  freight  contract  was  indorsed,  "These  rates  include  delivery  *  *  * 
providing  there  is  water  enough  for  craft  to  get  alongside  dock,  and  also  include 
all  derrick  costs  in  discharging."  The  bill  of  lading  did  not  provide  that  the 
cost  of  lighterage  should  not  be  at  the  expense  of  the  cargo,  but  should  be  con- 
strued to  mean  that,  if  there  was  water  and  length  enough  to  get  the  steamer 
alongside  the  dock,  it  was  then  at  the  steamer's  option  to  discharge  at  the  dock, 
or  deliver  by  lighter  at  her  own  expense ;  the  word  "craft"  meaning  the  steamer 
in  question.3'' 

31.     Recovery    back    where    goods    not  charged  both  at  Nome,  the  sailing  point, 

carried. — The  Bird  of  Paradise   (U.  S.),  5  and   they  were   not   afterward   forwarded. 

Wall.    545,    18    L.    Ed.    662;    The    Kimball  held,  that  on  the  total  failure  of  the  voy- 

<U.  S.).  3  Wall.  ;i7,  18  L.  Ed.  50;  Griggs  age   the   passengers   are   entitled   to   have 

V.  Austin  (Mass.),  3  Pick.  20,  15  Am.  Dec.  the    return   of   their   freight   money.     The 

175;  Brown  v.  Harris  (Mass.),  2  Gray  359;  Arthur    B.,    1   Alaska   403. 

Minturn    r.    Warren    Ins.    Co.    (Mass.),    2  32.    Vessel  unseaworthy  at  commence- 

Allen  86;   Benner  v.  Equitable  Safety   Ins.  ment     of     voyage. — Dickinson     v.     Haslet 

Co.    (Mass.),   6   Allen   222;   Chase   v.   Alii-  (Md.),  3  Har.   &  J.   345. 

ance   Co.    (Mass.),  9   Allen   311.        ^  33.     Freight    earned,    ship    lost    or    not 

By    the    American    law    freight    is    due  lost. — Burn    Line    v.    United    States,    etc., 

only  if  the  goods  are  carried  to  destina-  Steamship   Co.,   150   Fed.   423. 

tion,  and,  even  if  prepaid,  may  be  recov-  34.     Griggs   v.   Austin    (Mass.),   3    Pick, 

ered  back   on  a  failure  to  make   delivery,  20,   15   Am.   Dec.    175. 

unless    expressly    otherwise    provided    in  35.      Goods     damaged. — The      Konigin 

the    contract.      Decree,    150    Fed.    423,    re-  Luise,    173    Fed.    811. 

versed    in    Burn    Line    v.    United    States,  36.     Lighterage. — Mencke    v.    Cargo    of 

etc.,   Steamship   Co.,   162   Fed.   298.  Java  Sugar,  187  U.  S.  248,  47  L.  Ed.   163, 

Where   a   vessel   took   freight   and    pas-  23    S.    Ct.   86. 

sengers   for  Kotzebue   Sound,  but  wholly  37.    Herr  v.  Tweedie  Trading   Co.,    181 

failed     to     make     the    voyage,     and     dis-  Fed.  483. 
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§§  4356-4378.  Demurrage— §  4356.  In  General.— Definitions.— Ordi- 
narily demurrage  is  the  agreed  additional  payment  by  the  charterer  for  the  al- 
lowed detention  of  the  vessel  beyond  the  period  specified  in  the  charter  party .^* 

Necessity  for  Pecuniary  Loss. — It  is  not  the  mere  fact  that  a  vessel  is  de- 
tained that  entitles  the  owner  to  demurrage.  There  must  be  a  pecuniary  loss, 
or  at  least  a  reasonable  certainty  of  pecuniary  loss,  and  not  a  mere  inconvenience 
arising  from  an  inability  to  use  the  vessel  for  the  purpose  of  pleasure.^^'  A  ship 
is  not  entitled  to  an  allowance  or  demurrage  for  delay  under  a  contract  for 
repairs  where  the  vessel  had  no  charter,  and  was  not  employed  when  the  work 
was  commenced,  and  was  not  offered  a  charter  until  after  its  completion.*" 

Demurrage  in  Nature  of  Penalty. — If  a  sum  agreed  to  be  paid  for  delay  in 
completing  repairs  on  a  ship  is  regarded  as  a  penalty,  a  court  of  admiralty  will 
not  enforce  the  payment  where  the  facts  are  such  that  a  court  of  equity  would 
not.*i 

Damages  in  Nature  of  Demurrage. — An  action  can  not  be  maintained  for 
demurrage  where  the  bill  of  lading  says  "no  demurrage."  Nevertheless,  an  ac- 
tion for  damages  in  the  nature  of  demurrage  may  be  maintained  where  the  con- 
signee has  been  guilty  of  unnecessary  and  unreasonable  delay.*^ 

§  4357.  Charter  Party  Provisions. — ^A  deliberate  contract,  made  by  the 
parties  in  a  charter  party,  giving  the  charterer  the  right  to  designate  the  place  of 
discharge,  and  providing  that  lay  days  shall  commence  when  the  vessel  is  ready 
to  discharge,  can  not  be  varied  or  relaxed  on  the  ground  that  its  enforcement 
subjects  the  vessel  to  an  unreasonable  delay.*^  4 

Erased  Glauses. — The  erasure,  before  execution,  from  a  printed  form  of  a 
charter  party,  of  the  clauses  fixing  the  number  of  lay  days  and  the  rate  per 
day  for  demurrage,  or  the  failure  to  fill  the  blanks  therein,  leaves  the  rights 
of  the  parties  with  respect  to  demurrage  or  damages  for  detention  to  be  deter- 
mined by  the  general  rule  as  to  reasonable  dispatch.** 

Charterer  Required  to  Pay  Towage. — A  provision  of  a  charter  party  re- 
quiring the  charterer  to  pay  towing  charges  from  the  mouth  of  a  creek  to  the 
dock  of  the  charterer  thereon  for  discharge  does  not  require  the  charterer  to 
provide  the  tug  to  do  such  towing  nor  render  it  liable  for  delay  in  obtaining  such 
tug.*5 

Construed  in  Connection  with  Telegram. — A  bill  of  lading  containing  the 
words  "no  demurrage,"  and  a  contemporaneous  telegram  from  the  consignor,  a 
quartermaster,   to  the   consignee,   another  quartermaster,    directing  him   to   "be 

38.     Demurrage. — Morgan    v.     Garfield,  to   lose,   and   can   only   be   allowed   when 

etc.,   Coal  Co.,  113   Fed.  520.           .  profits   have   either   actually   been   lost   or 

Demurrage    is,    strictly,    a    sum    due  by  may    be     reasonably     supposed    to     have 

express    contract   for   the    detention    of   a  been  lost.     The   Colombia,   197   Fed.   661, 

vessel,   in  loading  and  unloading,   beyond  decree    affirmed    in    Rasmussen    v.    Home 

the   time   allowed   in   the    contract    of   af-  Industry    Iron   Works,    199    Fed.    990,   117 

freightment,    and    may   also   apply   to   the  C.   C.  A.   666. 

improper  detention   or   delay  of  a  vessel.  40.  The   Colombia,  197   Fed.  661. 

Southern   R.   Co.   v.   Lewis,   165   Ala.   451,  41.    Demurrage  in  nature  of  penalty. — 

51   So.  863.  The   Colombia,  197  Fed.  661. 

Every   improper   detention    of   a  vessel  42.    Damages   in  nature   of   demurrage. 

may  be  considered  a  demurrage  and  com-  —Philippine  Trading  Co.  v.  United  States 

pensation   m   that   way   may   be    obtamed  (u.  S.),  47   Ct.   CI.  328. 

for    It.      Southern    R.    Co.    v.    Melton,    65  ..      1,    _^              ^               .  .              .     , 

S    E    665    133  Ga    277  ^'     Charter    party    provisions. — Ander- 

■39.'   Necessity  for  pecuniary  loss.— The  ?°n  Z'  ,^°°""'=    ^   Co.,    102    C.    C.   A.   362, 

Conqueror,   17    S.    Ct.   510,   166   U.   S.   110,  "^    ■^^°-    °^- 

41     Iv.     Ed.     937,     reversing     decree,     49  44.    Erased  clauses. — Donnell  v.  Amos- 
Fed.   99.  keag  Mfg.   Co.,  118   Fed.   10,   55   C.   C.  A. 

Necessity  for  loss  of  profits. — "Demur-  178. 

rage,"  in  the  proper  sense  of  the  term,  is  45.    Charterer  required  to  pay  towage. 

an  allowance  to  a  vessel  in  compensation  — Eaton   v.    Cargo    of   Lumber,    180   Fed. 

for  the  earnings  she  is  improperly  caused  513. 
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ready  to  unload  promptly,"  may  be  taken  together  to  constitute  an  agreement 
that  reasonable  diligence  will  be  exercised  in  discharging  the  cargo. *^ 

Provision  as  to  Precedence  in  Discharging  Freight. — Where  a  bill  of 
lading,  besides  the  general  provision  fixing  the  lay  days  for  discharging,  contained 
a  clause  providing  that  the  vessel  should  have  precedence  in  discharging  over  all 
vessels  arriving  or  giving  notice  after  her  arrival,  and  should  be  compensated  in 
demurrage  for  any  violation  of  such  provision,  the  provision  for  demurrage  for 
a  delay  caused  by  a  failure  to  discharge  the  vessel  in  her  turn  controlled  the 
provision  fixing  the  time  allowed  for  lay  days.*^ 

Provision  for  No  Demurrage. — An  action  can  not  be  maintained  for  demur- 
rage where  the  bill  of  lading  says  "no  demurrage."  Nevertheless,  an  action  for 
damages  in  the  nature  of  demurrage  may  be  maintained  where  the  consignee 
has  been  guilty  of  unnecessary  and  unreasonable  delay.** 

Contract  Impossible  of  Performance. — Alleged  impossibility  of  perform- 
ing the  conditions  of  a  contract  does  not  relieve  the  owners  from  fulfilling  a 
provision  requiring  the  collection  of  demurrage  or  an  indorsement  on  the  bill 
of  lading  before  sailing.* 8' 

Provision  for  Demurrage  Lien  on  Cargo. — A  charterer  is  not  exempted 
from  the  payment  of  demurrage  for  which  he  is  made  liable  by  the  terms  of  the 
charter  party  because  of  a  provision  of  the  bill  of  lading  giving  a  lien  on  the  cargo 
for  freight  and  demurrage. ^^ 

Provision  for  Payment  on  Default  of  Charterer. — Under  a  charter  provid- 
ing for  payment  of  demurrage  "for  each  and  every  day's  detention  by  default 
of  charterer"  it  was  held  that  by  the  use  of  the  word  "default"  was  meant  fail- 
ure to  perform  some  duty  imposed  by  the  contract.®^ 

Provision  for  Continuous  Discharge. — A  provision  of  a  bill  of  lading  that 
the  cargo  shall  be  "received  by  the  consignee  immediately  the  vessel  is  ready  to 
discharge,  and  continuously  at  all  such  hours  as  the  customhouse  or  port  author- 

46.  Construed  in  connection  with  tele-  precedence  in  discharging  over  all  ves- 
gram. — Philippine  Trading  Co.  v.  United  sels  arriving  or  giving  notice  after  their 
States    (U.   S.),   47    Ct.   CI.   328.  arrival   must  be   held   to   have    contracted 

47.  Provision  as  to  precedence  in  dis-  with    reference    to    the    facilities   for   coal 
charging     freight. — Evans    v.     Blair,     114  discharging  at  that  port,  and  are  not  en- 
Fed.   616,   53   C.   C.   A.   396.                       _  titled  to  claim  a  violation  of  contract  be- 
Under   a   provision   of   a   bill   of   lading  cause    steamers   of    regular    transatlantic 

for  a  cargo  consigned  to  a  railroad  com-  lines  arriving  after  them  were,  in  accord- 
pany,  giving  the  vessel  the  right  to  be  ance  with  contracts  and  long  custom, 
discharged  in  her  turn,  the  fact  that  such  given  precedence  in  discharging  at  the 
cargo  is  owned  by  the  company,  while  company's  wharves  which  were  not  used 
that  of  another  vessel  arriving  later  is  as  discharging  places  for  coal  but  for 
merely  consigned  to  its  ,  care,  to  be  general  cargoes.  They  were,  however, 
shipped  over  its  road,  does  not  entitle  entitled  to  precedence,  over  after-arriving 
the  company  to  give  the  latter  preference  vessels  carrying  coal  cargoes,  to  dis- 
in  discharging.  Evans  v.  Blair,  114  Fed.  charge  at  any  wharf  of  the  company  used 
616.  .52  C.  C.  A.  396.  for  discharging  coal,  so  long  as  they 
Customs  of  port. — The  provision  of  a  were  not  assigned  to  any  particular  berth, 
bill  of  lading  that,  after  arrival  and  no-  and,  after  such  assignment,  to  precedence 
tice  to  the  consignee  and  the  expiration  over  any  after-arriving  vessel  at  such 
of  24  hours,  the  vessel  shall  have  prece-  berth.  Ross  v.  Cargo  of  3,408  Tons  of 
dence  in  discharging  over  all  vessels  ar-  Pocahontas  Coal,  165  Fed.  733. 
riving  or  giving  notice  after  her  arrival,  48.  Provision  for  no  demurrage. Phil- 
requires  such  vessel  to  be  given  her  turn  ippine  Trading  Co.  v.  United  States  (U. 
subject   to   whatever   customs   or  necessi-  S.),  47  Ct.  CI.  338. 

ties  exist  at  the  port  of  discharge  and  49.  Contract  impossible  of  perform- 
which  may  fairly  be  presumed  to  have  ance. — Gans  v.  Auchincloss,  166  Fed.  991. 
been  within  the  contemplation  of  the  50.  Provision  for  demurrage  lien  on 
parties.  Ross  v.  Cargo  of  3,408  Tons  of  cargo. — Davis  v.  Smokeless  Fuel  Co  196 
Pocahontas  Coal,  165  Fed.  732.  Fed.  753,  116  C.  C.  A.  381,  affirming  de- 
Precedence  over  transatlantic  vessel. — •  cree,  182  Fed.  1004. 
Schooners  which  arrived  at  a  port  for  51.  Provision  for  payment  on  default 
discharge  of  coal  cargoes  under  bills  of  of  charterer. — Washington  Marine  Co.  v. 
lading   providing   that    they    should    have  Rainier   Mill,   etc.,   Co.,   198   Fed.   143.  ' 
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ities  may  give  permission  for  the  ship  to  work,"  means  only  that  the  discharge 
shall  be  reasonably  continuous,  considering  the  time,  place,  and  circumstances, 
the  nature  of  the  cargo,  the  situation  of  the  vessel,  and  prevailing  conditions- 
generally.s^ 

Construction  by  Parties. — Where,  after  a  vessel  was  loaded,  upon  a  question 
of  demurrage  arising,  the  charterer's  agent,  under  authority  from  his  principal 
to  indorse  upon  the  bills  of  lading  "when  lay  days  commence  and  when  vessel 
loaded,"  indorsed  such  dates,  which  were  accepted  by  the  master,  such  action 
amounted  to  a  practical  construction  of  the  charter  party  by  the  parties,  which, 
was  entitled  to  great,  if  not  controlling,  influence. ^^ 

Provision  for  Dispatch  in  Discharging. — A  provision  of  a  charter  party 
for  "dispatch  for  disc*harging"  is  to  be  construed  with  reference  to  the  custom  of 
the  port  where  the  discharge  is  made,  which  is  fixed  in  large  measure  by  the 
facilities  at  such  port  for  discharging  the  kind  of  cargo  carried."* 

§  4358.  Right  of  Vessel  to  Charge  in  GeneraJ. — Where  Notice„of  Re^ 
fusal  to  Pay  Demurrage  Given. — A  vessel  is  presumed  to  have  accepted  the 
risks  of  delay  where  the  charterer  refused  to  pay  demurrage  and  gave  notice 
that  he  would  not  keep  the  vessel  if  demurrage  were  charged.^" 

Demurrage  Not  Claimed  in  Monthly  Statements. — Where  libelant  fur- 
nished barges  for  the  use  of  respondent's  testator  in  transporting  coal  under  a 
general  arrangement  by  which  bills  for  such  service  were  presented  and  paid 
monthly,  a  claim  for  demurrage  on  account  of  the  detention  of  a  barge  will  not 
be  allowed  when  not  presented  until  after  the  death  of  the  testator  and  more  than 
a  year  after  the  service  was  rendered  and  the  bill  therefor  paid,  in  which  no- 
such  claim  was  made,  although  such  claim  was  warranted  by  the  terms  of  the 
bill  of  lading.56 

Necessity  for  Provision  in  Bill  of  Lading. — Compensation  may  be  recov- 
ered by  the  owner  of  a  vessel  for  unreasonable  detention  thereof,  though  the 
bill  of  lading  contain  no  demurrage  clause. ^'^     Where  a  charter  party  or  bill  of 

52.  Provision  for  continuous  discharge.  vessels  on  such  terms.  Thereafter  the 
— United  States  Shipping  Co.  v.  United  business  continued  as  before,  monthly 
States,    146    Fed.   914.  bills    being    presented    and    paid    for    the- 

Under  a  bill  of  lading  providing  that  hire  of  the  barges,  which  contained  no 
the  consignee  should  receive  the  goods  charges  for  demurrage,  nor  were  any 
"immediately  the  vessel  is  ready  to  dis-  such  charges  made  on  libelant's  books- 
charge  and  continuously  at  all  such  hours  until  after  decedent's  death,  when  a  large- 
as  the  custom  house  or  port  authorities  sum  was  charged  against  him  on  that 
may  give  permission,"  the  shipper  was  account.  Held,  that  on  such  evidence, 
liable  for  any  delay  in  discharging,  due  and  in  the  absence  of  clear  evidence  to 
to  its  failure  to  receive  the  cargo  from  the  contrary,  libelant  must  be  presumed 
any  cause  except  the  fault  of  the  ship-  to  have  accepted  the  risk  of  such  delays, 
owner.  Tweedie  Trading  Co.  y.  Strong,  as  an  incident  of  the  business,  and  that 
etc.,  Co.,  195  Fed.  939,  reversing  decree  he  was  not  entitled  to  recover  demurrage 
157   Fed.  304.  therefor.      Decree,   Hagan   v.   Tucker,   US' 

53.  Construction  by  parties. — Percy  v.  Fed.  546,  affirmed  in  118  Fed.  731,  55  C. 
Union   Sulphur   Co.,   173   Fed.   534.  C-  A.  521. 

54.  Provision  for  dispatch  in  discharg-  56.  Demurrage  not  claimed  in  monthly 
ing.— The  Cargo,  122  Fed.  881.  statements. — Hagan   v.   Tucker,    112    Fed. 

K5.    Right  of  vessel  to   charge  in  gen-  546,    affirmed    in   118    Fed.   731,    55    C.    C. 

eral. — Libelant     furnished    a    number    of  A.   521. 

barges  for  use  as  lighters  by  respondent's  57.  Necessity  for  provision  in  bill  of 
testator  in  his  coal  business  in  New  York  lading. — Jameson  v.  Sweeney,  61  N.  Y.  S. 
City  and  harbor.  Such  use  necessarily  494,  29  Misc.  Rep.  584. 
involved  more  or  less  delay  of  the  barges  That  no  provision  was  made  in  rela- 
while  waiting  for  the  sale  or  the  trans-  tion  to  demurrage  in  a  contract  of  af- 
fer  of  their  cargoes  to  steamships,  which  freightment  does  not  show  that  no  de- 
was  a  part  of  defendant's  business.  A  murrage  was  to  be  charged,  but  the 
suggestion  by  libelant  that  he  should  ex-  rights  of  the  parties  are  to  be  determined' 
pect  demurrage  for  such  delays  was  met  by  the  general  rule  as  to  reasonable  dis- 
by  a  prompt  denial  of  liability,  and  notice  patch.  Price  v.  Morse  Ironworks,  etc.,. 
by  decedent  that  he  would  not  keep  the  Co.,  120  Fed.  445. 
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lading  contains  no  provision  with  respect  to  the  lay  days  for  discharging,  an 
implied  obligation  arises  on  the  part  of  the  charterer  or  consignee  to  give  the 
vessel  reasonable  dispatch,  determined  by  the  circumstances  then  existing;  but  in 
such  case  he  is  not  an  insurer  against  delay,  nor  liable  because  of  delay  caused 
by  circumstances  beyond  his  control,  such  as  the  presence  of  another  vessel 
discharging  at  the  dock  where  delivery  is  to  be  made,  and  which  is  the  only  one 
available,  or  by  a  temporary  derangement  of  the  dock  machinery  used  for  dis- 
charging, which  he  could  neither  anticipate  nor  prevent.^® 

Estoppel  to  Collect  Demurrage. — Where  a  bill  of  lading  expressly  gave  the 
shipowner  the  right  to  hold  the  shipper  for  any  charge  under  the  contract,  the 
fact  that  such  owner  did  not  enforce  its  right,  also  given  thereby,  to  collect  de- 
murrage for  detention  in  discharging  from  the  consignee,  or  by  enforcing  its 
lien  on  the  cargo  at  the  port  of  discharge,  did  not  estop  it  from  collecting  such 
demurrage  from  the  shipper,  especially  where  the  shipper  consigned  the  cargo  to 
itself,  and,  although  it  indorsed  the  bill  of  lading  to  another,  remained  the  owner 
until  actual  delivery.^* 

§  4359.  Delay  Fault  of  Vessel  or  Owner. — A  boat  owner  is  not  entitled  to 
demurrage  for  the  time  during  which  he  refused  to  continue  unloading  because 
of  the  pendency  of  negotiations  for  security  for  the  freight,  where  he  might 
have  discharged,  and  preserved  his  lien  on  the  cargo  by  refusing  to  deliver.^** 

Failure  to  Arrive  on  Schedule  Time. — Libelants  of  a  cargo  were  not  enti- 
tled to  recover  demurrage  for  delay  in  loading  where  the  proof  showed  that 
whatever  delay  arose  was  owing  to  the  failure  of  the  steamer  and  tow  to  arrive 
as  scheduled,  by  reason  of  which  other  vessels  arrived,  and  were  loaded  in  turn 
at  the  dock,  in  accordance  with  the  customs  of  the  port.^^ 

Detention  of  Cargo  for  Nonpayment  of  Freight. — The  owner  of  a  vessel 
ordinarily  retain  the  cargo  for  nonpayment  of  freight,  and  charge  demurrage 
arising  from  such  detention. ^^ 

Refusal  to  Receive  Part  of  Cargo. — Where  the  master  of  a  vessel  refused 
to  receive  more  cargo  before  all  of  the  shipment  contracted  for  had  been  loaded, 
whereupon  a  delay  was  occasioned  to  settle  the  matter,  the  ship  was  not  entitled 
to  collect  demurrage  therefor.®^ 

Fault  of  Agent  of  Ship. — Where  the  stevedoring  in  discharging  a  vessel 
was  done  by  an  employee  of  the  ship's  agent,  the  charterer  was  not  responsible 
for  his  delays.®* 

§  4360.  Delay  Caused  by  Act  of  God. — Floods,  Storms  and  Droughts. 

— Under  a  provision  of  a  contract  of  affreightment  requiring  the  shipper  to  load 
the  cargo  as  fast  as  the  vessels  can  receive  the  same,  adverse  weather  conditions 
are  not  a  defense  to  an  action  to  recover  demurrage  for  a  failure  to  comply 
with  such  stipulation.85     A  provision  in  a  charter  made  in  Liverpool   for  the 

58.  Decree,  Ionia  Transp.  Co.  v.  Two  64.  Fault  of  agent  of  ship. — Two  Thou- 
Thousand  Ninety-Eight  Tons  of  Coal,  sand  Tons  of  Coal,  135  Fed.  734,  68  C. 
128    Fed.    514,    affirmed    in    135    Fed.    317,       C.  A.  372. 

67  C.   C.  A.  671.  The    charterer    having    arranged    for    a 

59.  Estoppel  to  collect  demurrage. —  discharge  at  a  particular  wharf,  the  ves- 
Tweedie  Trading  Co.  v.  Pitch  Pine  Lum-  sel's  agent,  on  arrival,  thought  the  berth 
ber  Co.,  146  Fed.  612.  unsuitable,  and  arranged  for  discharge  at 

60.  Delay  fault  of  vessel  or  owner. —  another  dock,  which  was  occupied,  so 
Murray  v.  Jump  Co.,  148  Fed.  123.  that    the   vessel    was    delayed    two    days. 

61.  Failure  to  arrive  on  schedule  time.  ?«'<^  ^^^^'  '"  ^he  absence  of  other  evi- 
— McArthur  Bros.  Co.  v.  622,714  Feet  of  '^^""^  ^^^  charterer  was  not  liable  for 
Lumber,  131  Fed.  389.  ^"''^  delay  which  was  caused  by  the  ship- 

„„    T^^.     .•         I  r  ^      owner    and    his    agents.      Two    Thousand 

62.  Detention  of  cargo  for  nonpayment  Tons  of  Coal,  135  Fed.  734,  68  C.  C  A 
of   freight. — Wellman   v.   Morse,   76    Fed.       372. 

573,  22  C.  C.  A.  318.  65.    Delay  caused  by  act  of  God.— At- 

63.  Refusal  to  receive  part  of  cargo.  lantic,  etc..  Steamship  Co.  v.  Guggen- 
— Decree,  Wood  v.  Sewall,  138  Fed.  141,  heim,  128  Fed.  330,  decree  affirmed  in  147' 
affirmed  in  135  Fed.  12,  67   C.   C.  A.  580.  Fed.  103,  77  C.   C.  A.  329. 
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carrying  of  a  cargo  of  timber  from  Ship  Island,  excluding  from  the  computation 
of  lay  days  at  the  port  of  loading  "any  time  lost  by  reason  of  fire,  droughts, 
floods,  storms,  strikes,  lockouts,  combinations  of  workmen,  or  any  extraordinary 
occurrence  beyond  the  control  of  the  charterers,"  does  not  apply  to  time  lost 
by  reason  of  the  charterers  failing  to  have  the  cargo  ready  at  the  usual  place 
of  storage,  on  account  of  a  drought  which  was  prevailing  at  the  time  of  the 
charter,  and  which  affected  the  rivers  by  means  of  which  the  cargoes  were  ordi- 
narily brought  from  the  interior,  but  did  not  in  any  way  affect  the  delivery 
of  cargoes  from  the  usual  place  of  storage  to  the  ship.®® 

Act  of  Public  Enemy. — A  detention  of  a  vessel  for  unloading,  which  is 
caused,  not  by  any  act  of  the  shipowners  or  of  the  charterers,  but  wholly  by  the 
actual  firing  of  guns  from  an  enemy's  ships  of  war  upon  the  forts  in  the  harbor, 
directly  affecting  the  vessel  and  making  the  discharge  of  the  cargo  dangerous 
and  impossible,  can  not  be  considered  as  caused  by  "default"  of  the  charterers, 
within  the  meaning  of  a  charter  party  stipulating"  for  demurrage  in  case  of  their 
default.6^ 

§  4361.  Negligence  or  Wrongful  Acts  of  Third  Persons. — Under  a 
charter  party  providing  that  lay  days  for  loading  should  commence  at  6  o'clock 
a.  m.  the  day  after  the  vessel's  report  of  readiness  and  that  she  should  load  in 
the  customary  manner  at  such  wharf  as  she  should  be  ordered  by  the  charterer's 
agent,  the  charterer  is  liable  for  demurrage  for  time  lost  before  she  could  be 
provided  with  a  berth  after  such  time  commenced,  although  the  delay  was  not 
due  to  any  fault  of  the  charterer,  but  to  that  of  a  third  party.®^ 

Strikes  by  Workmen. — The  term  "strike"  in  the  exceptions  to  the  running 
of  lay  days  in  a  charter  party  excuses  the  charterers  for  delay  caused  by  a  refusal 
of  all  the  available  workmen  to  work  except  for  an  advance  in  wages  demanded 
in  the  midst  of  loading  a  vessel.®^'    An  exception  of  strikes  from  the  running 

66.  Jonasen  v.  Keyser,  113  Fed.  443,  50  such  ships  and  forts  and  batteries  on 
C.    C.   A.   334.  shore,   and  such   condition   of   affairs   was 

Where  a  ship  is  chartered  in  Liverpool  produced  by  the  hostilities  as  to  render 
to  carry  a  cargo  of  lumber  from  Ship  it  practically  impossible  to  receive  the 
island,  and  the  charter  party  provides  cargo  with  the  dispatch  contemplated  by 
that  "in  the  computation  of  days  allowed  the  charter,  either  because  of  the  intrinsic 
for  delivery  should  be  excluded  any  time  danger  incident  to  unloading  or  the  ina- 
lost  by  reason  of  droughts,  floods,  and  bility  to  procure  the  necessary  men  to 
storms,  or  any  other  extraordinary  oc-  do  the  work,  such  condition  constituted 
currence,  beyond  the  control  of  the  char-  an  unavoidable  hindrance,  and,  to  the  ex- 
terer,"  such  exception  does  not  apply  to  tent  that  it  prevented  compliance  with 
a  drought  existing  at  the  time  of  the  the  contract,  excused  performance,  and 
charter  in  the  region  of  the  Pascagoula  relieved  the  charterers  from  liability  un- 
river,  and  which  prevented  the  charterer  der  the  provision  requiring  them  to  pay 
from  obtaining  the  timber,  but  which  demurrage  for  detention  by  the  default 
did  not  interfere  with  its  delivery  from  of  themselves  or  their  agent.  Decree, 
Moss  point,  the  usual  place  of  preparing  124  Fed.  838,  reversed  in  Burrill  v.  Cross- 
cargoes,  and  between  which  place  and  man,  130  Fed.  763,  65  C.  C.  A.  189. 
Ship  island  no  drought  could  affect  the  68.  Negligence  or  wrongful  acts  of 
delivery.  48  Fed.  117,  reversed  in  Soren-  third  persons. — Pyman  Steamship  Co.  v. 
sen  V.  Keyser,  52  Fed.  163,  3  C.  C.  A.  Mexican  Cent.  R.  Co.,  164  Fed.  441. 
650;  Skantze  v.  Keyser,  53  Fed.  168,  3  69.  Strikes  by  workmen. — Wood  v. 
C.  C.  A.  655;  Wold  V.  Keyser,  53  Fed.  Keyser,  84  Fed.  688.  Decree  affirmed  in 
169,   2   C.   C.   A.   656.  87    Fed.    1007,    31    C.    C.    A.    358;    ActieseU 

67.  Act  of  public  enemy. — Decree,  skabet  Barfod  v.  Hilton,  etc..  Lumber 
Burrill  v.  Grossman,  91  Fed.  543,  33  C.  Co.,  125  Fed.  137;  Marshall  v.  McNear, 
C.   A.    663,   reversed   in   21   S.    Ct.    38,    179  121    Fed.    428. 

U.  S.  100,  45  L.  Ed.  106.  _  A  strike  of  the  employees  of  the  char- 
Where  a  vessel  commenced  discharg-  terer,  without  grievance  or  warning,  and 
ing  cargo  in  Rio  de  Janeiro  on  the  day  an  organized  and  successful  effort  on 
that  the  revolution  began  there  in  1893,  their  part  to  prevent,  by  threats,  intimi- 
in  which  the  insurgents  captured  govern-  dation,  and  violence,  other  laborers,  who 
ment  warships  in  the  harbor,  and  there  were  willing  to  do  so,  from  discharging 
was  thereafter  more  or  less  firing  between  a  vessel,  held  to  excuse  the  charterer  for 
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days  provided  in  a  charter  party  includes  a  strike  brought  about  by  demands 
of  the  charterers  that  the  laborers  loading  the  vessel  shall  conform  to  certain 
reasonable  rules  and  regulationsJ" 

Strike  of  Coal  Miners. — A  delay  in  obtaining  a  berth  at  a  port  because  of 
the  large  number  of  vessels  unloading  coal  brought  from  foreign  countries,  ow- 
ing to  a  domestic  shortage  caused  by  a  strike  of  miners,  was  not  caused  by 
■strikes,  within  an  exception  in  the  charter  party 7  ^ 

§  4362.  Liability  of  Charterer  of  Ship. — Under  a  charter  party  which 
placed  the  duty  of  discharging  and  delivering  the  cargo  alongside  upon  the 
owners,  neither  the  charterer  nor  cargo  can  be  held  liable  for  demurrage  be- 
cause of  delay  in  discharging  beyond  the  stipulated  lay  days,  without  proof  that 
it  was  through  the  fault  of  one  or  the  other.^^ 

Under  Cesser  Clause. — The  rule  of  construction  of  a  charter  party  contain- 
ing a  cesser  clause  relieving  the  charterer  from  responsibility  after  the  comple- 
tion of  loading  and  also  providing  that  the  charterer  shall  pay  freight  and  de- 
murrage for  delay  in  discharging,  and  giving  a  lien  therefor,  is  that  the  cesser 
clause  is  to  be  construed,  if  possible,  as  inapplicable  to  a  liability  with  which  the 
lien  is  not  commensurable,  and  where  a  ship  was  required  to  deliver  her  cargo 
of  coal  to  a  purchaser,  and  discharge  the  same  upon  a  general  pile,  by  which  the 
lien  was  lost,  the  charterer  may  be  held  liable  for  the  freight  and  demurrage.'^* 
A  charter  provided  for  demurrage,  but  a  "cesser  clause"  therein  provided  that 
"the  charterer's  responsibility  under  this  charter  shall  cease  as  soon  as  the  cargo 
is  shipped  and  bills  of  lading  signed,  provided  all  the  conditions  called  for  in 
this  charter  have  been  fulfilled  or  provided  for  in  the  bill  of  lading."  The  char- 
ter also  provided  that  bills  of  lading  should  be  signed  as  presented  without 
prejudice  to  the  charter  party,  but  any  difference  of  freight  was  to  be  settled 
on  signing  the  bills  of  lading.  The  signing  of  bills  of  lading  did  not  operate 
to  release  the  charterers  from  liability  for  demurrage  accruing  prior  to  the 
signing  of  the  bills,  from  their  failure  to  fulfill  the  conditions  of  the  charter.'^* 

a  delay  of  a  week  in  the  performance  of  regions    by    vessels,    and    because    of    the 

that  work.     Empire  Transp.   Co.  v.   Phil-  arrival  of  a  large  number  of  such  vessels 

adelphia,    etc.,    Iron    Co.,   77    Fed.   919,   23  ^t  a  given  port  at  about   the   same  time, 

C.   C.  A.   564,   35   L.   R.   A.    633,   affirming  ^nd   the   further   requirement    of   consign- 

•decree,  70  Fed.  268.  ,  ^  ees    that    they    should    discharge    at    cer- 

70.  The  fact  that  charterers  have  for  tain  railroad  docks  to  facilitate  the  ship- 
some  time  acquiesced  in  certain  unrea-  ment  of  the  coal  to  interior  points  by 
sonable  customs  of  baymen  loading  their  rail,  delay  was  caused  to  many  of  the  ves- 
ships  IS  no  waiver  of  their  right  to  re-  gels  in  discharging,  the  strike  can  not  be 
■quire  the  abandonment  of  such  customs,  held  a  proximate  cause  of  such  delay, 
and  a  strike  resulting  from  such  demand  within  the  meaning  of  a  charter  provi- 
is  within  the  exceptions  in  the  charter  gjon  exempting  the  charterer  from  liabil- 
party.  Hawkhurst  Steamship  Co.  v.  jty  for  demurrage  on  account  of  delay 
Keyser,  84  Fed  693,  affirmed  m  87  Fed.  caused  by  strikes.  Decree,  New  Ruperra 
1005,  31  C.   C.  A.  347.         .  Steamship  Co.  v.  2,000  Tons  of  Coal,  124 

Strike  on  account  of  rain.—A  vessel  is  Ped.   937,   affirmed   in   Niver   Coal   Co.   v. 

not   ready   to   discharge,   within   maritime  Cheronea    Steamship    Co.,    142    Fed.    402 

rule    5,    regulating    the_  length    of     time  73  c.  C.  A.  503,  5  L.  R.  A.,  N.  S     136 

within     which     a     consignee     of     lumber  _„     ■,  i^i^i^-^       r     1.     ^            r    i  •'       ^^ 

should  receive  it,  without  liability  for  de-  ,  Jf   }lf^''}'-%  °l  charterer  of  ship.-De- 

murrage,  and  requiring  him  to  receive,  in  "'!l„^"'^    Hartlepool    Steam    Nav.    Co. 

questionable    weatherf  "if    the    vessel    is  ^"J^^  Tn    w^f    w'^lV   ^^\^i^-   ^^K.^^' 

ready  to  discharge,"  where  the  stevedores  ^^'^^'^   '"  .West    Hartlepool    Steam    Nav. 

refused    to    work     on     account     of    rain.  p°;  /" ,  V'r&inia-Carohna     Chemical    Co., 

Bowen    v.    Sizer,    93    Fed.    227.  ^^^  ^^^:  f^' 

71.  Strike  of  coal  miners. — Where,  in  73.  Under  cesser  clause.— Dewar  v. 
consequence  of  a  strike  of  the  anthracite  Mowinckel,  179  Fed.  355,  103  C.  C.  A. 
coal  miners  of  Pennsylvania,  large  quan-  539. 

titles  of  coal  were  brought  to  American  74.    Schmidt  v.  Keyser,  88  Fed.  799    32 

ports  from  Wales  and  other  coal  mining      C.   C.   A.   131. 
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Where  Charterer  Has  Right  to  Move  Vessel  from  One  Berth  to  An- 
other.— A  charter  party  gave  the  charterer  the  right  to  move  the  vessel  from 
one  discharging  berth  to  another  by  paying  towages.  The  master  notified  the 
charterer  that  the  discharge  at  one  place  would  be  completed  in  the  afternoon,^ 
and  was  directed  to  obtain  a  tug  and  move  the  vessel  to  another  berth  desig- 
nated. He  was  unable  to  obtain  a  tug  that  night,  and  when  the  vessel  reached 
the  berth  the  next  morning  it  was  occupied,  and  several  days'  delay  resulted- 
It  was  held,  that  the  fault  for  the  delay  was  not  that  of  the  vessel,  but  of  the 
charterer,  and  that  he  was  liable  for  demurrage.''® 

§  4363.  Liability  of  Consignee. — Where  a  consignee  is  interested  in. 
the  cargo,  and  accepts  it  under  a  charter  party  made  between  the  vessel  and 
the  consignor  who  provides  for  demurrage,  he  is  liable .  therefor  in  case  of  his 
default.'^e 

Provision  in  Charter  Party  for  Payment  of  Freight. — ^Where  a  part  of 
the  freight  had  been  paid  by  the  consignor,  and  the  consignee  was  required 
by  the  charter  party  to  pay  the  balance,  a  provision  in  the  bill  of  lading  requir- 
ing the  consignee  to  pay  freight  at  the  rate  agreed  on,  in  accordance  with  the 
terms  of  the  charter  party,  referred  to  freight  alone,  and  did  not  obligate  the 
consignee  to  pay  demurrage.'^''' 

Liability  by  Estoppel. — Where,  pending  the  discharge  of  cargoes  of  coal,  the 
consignees  admitted  their  liability  for  demurrage,  provided  any  was  due,  which, 
however,  they  denied,  and  the  shipowners,  in  reliance  thereon,  allowed  the  car- 
goes to  be  discharged  without  asserting  their  lien,  the  consignees  were  estoppeA 
to  defend  a  suit  for  demurrage  on  the  ground  that  another  was  the  proper 
party  to  be  sued  therefor.'''^ 

Consignee  Acting  as  Broker. — Where  the  consignee  of  a  cargo,  named  in  the 
bill  of  lading,  which  ran  to  him  or  his  assigns,  did  not  assign  the  same,  and  re- 
ceived the  cargo,  and  paid  the  freight,  he  cannot  avoid  liability  for  demurrage  on 
the  ground  that  he  acted  only  as  broker  in  the  transactions.'''''' 

Where  Duty  of  Discharging  upon  Vessel  or  Consignor. — The  consignee 
of  a  cargo,  under  bills  of  lading  which  obligated  it  only  to  receive  the  cargo  as- 
delivered  by  the  vessel,  leaving  the  duty  of  discharging  upon  the  vessel  or  the 
charterer,  is  not  subject  to  the  provisions  of  the  charter  party  respecting  the 
time  for  discharging-  or  demurrage,  nor,  if  liable  for  demurrage  because  of 
failure  to  receive  the  cargo  as  delivered,  is  such  liability  measured  by  the  stipu- 
lated penalty  provided  in  the  charter  party  as  between  the  owner  and  charterer,, 
but  is  to  be  determined  by  evidence  as  to  the  actual  damage  resulting  from  its 
neglect  or  default.^" 

§  4364.  Liability  of  Purchaser  of  Cargo. — A  written  contract  for  the 
sale  of  cargoes  of  coal  to  be  delivered  from  the  ships,  which  contained  no  pro- 
vision with  respect  to  the  rate  of  discharge,  bound  the  purchaser  only  to  re- 
ceive the  coal  at  a  rate  which  was  customary  and  reasonable  under  the  cir- 
cumstances ;  and,  where  it  did  so,  it  can  not  be  held  liable  for  demurrage  which 

75.  'Where  charterer  has  right  to  move  which  contain  an  agreement  to  pay  de- 
vessel  from  one  berth  to  another. — De-  murrage,  and  the  latter  accept  the  cargo- 
cree,  158  Fed.  203,  affirmed  in  Hammett  with  knowledge  of  the  contents  of  such^ 
V.  Chase,  etc.,  Co.,  165  Fed.  1005,  91  C.  bills,  they  will, be  estopped  from  denying 
C.  A.  663.  a    claim    for    demurrage    on    the    ground" 

76.  Liability  of  consignee.— Graham  v.  that  the  goods  were  shipped  under  a  dif- 
Planters'    Compress    Co.,    139    Fed.    253.  ferent   contract,   not  allowmg  demurrage. 

77.  Provision  in  charter  party  for  pay-  fabler   z;     McChesney,    70    N.    Y.    S.    191,. 

ment    of    freight.— Graham    v.     Planters'  „o  ^rn^cjL-i  ,.<4„,r  ,=  K.^t.,     r.o,„ 

Comnress  Co     129  Fpri    2';3  ^^-  Consignee  acting  as  broker.— Crow- 

L-ompress   Co.,   129   I'd.   353  j^^   ^    ^^^.^^   ^^^    P^^^   ^gg 

78.  LiabUity    by    estoppel.— Taylor    v.  go.     Where    duty    of    discharging    upon- 

Fall   River   Ironworks,   124   Fed.   836.  vessel    or     consignor.- West     Hartlepool 

Where  the  master  of  a  canal  boat  pre-  Steam   Nav.    Co.   v.   450   Tons   of   Kainit,. 

sents    bills    of    lading    to    the    consignees  151    Fed.    886. 
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the  seller  was  obliged  to  pay  under  the  charter  parties,  requiring  a  more  rapid 
discharge. 81 

§  4365.  Delay  in  Loading   or   Sailing. — Vessel  Loaded  in   Turn. — A 

charterer  is  not  liable  for  demurrage  because  seven  days  elapsed  between  the  time 
the  vessel  was  ready  to  load  with  lumber  and  the  completion  of  her  loading,  the 
usual  time  for  loading  being  from  three  to  four  days,  where  the  delay  was  due 
to  the  fact  that  she  was  required  to  wait  her  turn  in  accordance  with  the  custom 
of  the  port  and  the  scarcity  of  labor,  all  the  available  men  at  the  port  being 
engaged  in  loading  the  vessels  ahead  of  her.*^ 

Caused  by  Nature  of  Goods  Shipped. — The  respondent,  as  agent  for  cer- 
tain steamships,  is  not  liable  for  demurrage,  because  the  derricks  of  the  libelant 
hired  by  a  shipper  to  transport  locomotives  in  parts  to  the  steamships  and  by 
the  respondent  to  hoist  the  same  on  board  and  into  the  holds  at  a  stipulated 
price  for  each  were  not  allowed  to  deliver  the  same  as  rapidly  as  they  could 
have  done,  where  the  parts  were  received  and  stowed  with  reasonable  skill  and 
dispatch,  and  the  delay  resulted  from  the  character  of  the  cargo  and  the  manner 
in  which  it  was  loaded  on  the  derricks,  and  it  further  appeared  that  libelant  fur- 
nished a  larger  number  of  derricks  than  could  conveniently  be  discharged  at 
the   same   time.*^ 

Cargo  Different  from  That  Specified  in  Charter. — Demurrage  is  recov- 
erable for  delay  in  loading,  due  to  the  fact  that  the  cargo  was  different  from 
that  specified  in  the  charter.** 

Failure  of  Shipper  to  Deliver  Goods. — Under  a  charter  for  the  carriage 
of  cargoes  of  coke  which  provided  that  it  should  be  loaded  on  the  vessels  ''as 
fast  as  they  can  receive  the  same,"  the  owner  is  entitled  to  demurrage  for  delay 
in  loading  caused  by  the  failure  of  the  charterer  to  have  a  supply  of  coke  on 
hand  at  the  port  of  loading.^^ 

Goods  Delivered  at  Another  Wharf. — Where  the  bill  of  lading  provided 
that  the  vessel  should  load  continuously,  working  all  the  hatches  at  once,  the 
owner  of  the  vessel  is  entitled  to  recover  for  demurrage,  where  a  portion  of  the 
cargo  was  not  at  the  wharf  at  the  place  of  shipment,  and  the  vessel  was  compelled 
to  cross  the  river  to  a  place  where  such  other  portion  of  the  cargo  was  fur- 
nished.*^ 

Goods  Delivered  in  Inconvenient  Place. — The  charter  party  merely  provid- 
ing the  shipper  should  furnish  the  lumber  at  a  certain  rate  per  day,  and  the  ship 
should  employ  her  own  stevedore,  and  it  not  appearing  that  when  it  was  made  the 
carrier  knew  how  it  was  piled  on  a  wharf,  it  was  the  shipper's  duty  to  deliver  it 
at  a  place  convenient  for  loading  directly  into  the  ship.*'' 

Goods  in  Unfit  Condition  for  Loading. — A  provision  in  a  charter  for  carry- 
ing lumber  that  the  cargo  should  be  furnished  "at  the  port  of  loading  as  fast  as 
vessel  can  receive  and  properly  stow  same  in  suitable  hours  and  weather,"  has 
reference  to  the  hours  and  weather  suitable  for  loading  and  stowage,  and  does  not 
exclude  time  lost  by  reason  of  the  lumber  becoming  wet,  and  unfit  for  loading, 
before  it  is  forwarded  to  the  ship.** 

81.  Liability   of   purchaser   of   cargo.—  85-  Failure  of  shipper  to  deliver  goods. 

Furness,  etc.,  Co.  v.  Leyland  Shipping  —Decree  123  Fed.  330,  affirmed  in  At- 
Cc,  134  Fed.  815,  67  C.  C.  A.  461.  lantic,  etc..  Steamship  Co.  v.  Guggenheim, 

82.  Delay  in  loading  or  sailing.-Willis-  ^^iJ^fJ^l' 11;^,  ^A  \  ^^\^  ^  , 
croft  V.  Cargo  of  the  Cyrenian  133  Fed.  86.  Goods  delivered  at  another  wharf. 
,„„  ^  ^  — Tweedie  Tradmg  Co.  v.  Thomsen  & 
"^-                 ,  ,                      r         J      ,.•        J  Co.,   173   Fed.  710. 

83.  Caused  by  nature  of  goods  shipped.  37.  q^^^^  delivered  in  inconvenient 
— Merritt,  etc.,  Wrecking  Co.  v.  Voge-  place.— Tweedie  Trading  Co.  z^.  Craig,  144 
man,  143  Fed.  142.  N.   Y.   S.   64,    159   App.   Div.    192. 

84.  Cargo  different  from  that  specified  88.  Goods  in  unfit  condition  for  loading, 
in  charter. — Hagan  v.  Cargo  of  Lumber,  — Durchmann  v.  Dunn,  106  Fed.  950  46 
163    Fed.    657.  C.  C.  A.  62. 
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Causes  beyond  Control  of  Charterer. — Under  a  charter  party  providing 
for  payment  of  demurrage  by  the  charterer  for  delay  in  loading  or  discharging 
beyond  the  lay  days  specified,  "except  in  case  of  *  *  *  causes  beyond  the 
control  of  the  charterer,"  the  charterer  is  not  liable  for  delay  in  loading  caused 
by  the  refusal  of  the  owner  of  the  coal  dock  at  which  the  vessel  was  directed  to 
load,  and  which  was  the  only  one  at  which  the  charterer  could  reasonably  load, 
to  give  her  proper  dispatch,  which  was  a  cause  "beyond  the  control  of  the  char- 
terer," withm  the  meaning  of  the  exception. s^' 

Caused  by  Towage  between  Ports. — Under  a  charter  for  the  carriage  of 
lumber  to  be  loaded  at  two  ports,  requiring  the  charterer  to  pay  the  towage  be- 
tween the  two,  the  time  of  such  towage  can  not  be  charged  in  the  lay  days  for 
loading,  nor  the  time  lost  in  obtaining  a  tug  not  due  to  any  default  of  the  char- 
terer.so 

Caused  by  Constituted  Authority. — Where  a  vessel  was  chartered  to  load 
at  a  pier  belonging  to  a  town  in  a  foreign  port,  ift  charge  of  the  captain  of  the 
port,  whose  duty  it  was  to  assign  vessels  to  berths  at  the  pier,  and  he  refused  to 
permit  the  vessel  to  berth  in  her  turn  at  the  pier  in  a  berth  where  she  would  pro- 
ject beyond  the  pier,  resulting  in  a  delay,  such  delay  was  caused  by  the  "interven- 
tion of  constituted  authorities,"  within  an  exception  in  the  charter  party  relieving 
the  charterers  from  liability  for  demurrage.^i  A  vessel  is  not  entitled  to  demur- 
rage for  the  time  she  is  detained  by  a  shipper  by  virtue  of  a  legal  seizure,  although 
on  a  claim  which  was  unfounded  and  subsequently  dismissed,  unless  the  proceed- 
ing was  in  bad  faith  or  malicious. ^-^ 

Failure  of  Shipper  to  Furnish  Stevedore. — A  charter  party  required  the 
charterer  to  pay  demurrage  for  each  and  every  day's  detention  by  his  default, 
and  provided:  "Charterers'  stevedore  to  be  employed  in  loading  and  discharging 
at  not  to  exceed  current  rates."  It  was  the  master's  duty  to  load  the  vessel.  The 
charterer  designated  a  stevedore  at  the  port  of  loading;  but  on  arrival  there,  by 
leason  of  a  strike,  he  declined  to  load,  and  the  charterers'  agent  notified  the 
master  that  he  waived  the  privilege  of  naming  the  stevedore.  It  was  only  a  priv- 
ilege, which  imposed  no  duty  on  the  charterer  to  furnish  a  stevedore,  and  he 
could  not  be  charged  with  demurrage  because  of  his  failure  to  do  so,  where  the 
cargo  was  ready. ^* 

Loading  at  Port  Designated  by  Charterer. — A  vessel,  under  charter  to 
load  at  either  one  of  three  ports  at  the  charterer's  option,  and  which  has  been 
ordered  to  one  where  she  can  not  be  loaded  without  delay,  is  not  bound  to  re- 
move to  another  to  save  the  charterer  demurrage,  and  does  not  forfeit  the  right 
to  demurrage  because  she  demands  for  such  removal  a  sum  which  the  charterer 
refuses  to  pay.^* 

Liability  of  Charterer  for  Act  of  Agent. — \\'here  the  agents  of  the  char- 
terer of  a  vessel  for  the  carriage  of  a  cargo  of  coal  directed  her  to  report  to  a 
coal  company  for  loading,  the  charterer  became  responsible  for  the  acts  of  such 
company,  and  liable  for  demurrage  because  of  its  failure  to  give  customary  dis- 
patch in  loading ^'» 

Caused  by  Refusal  to  Sign  Bill  of  Lading. — A  shipowner  is  not  entitled 
to  demurrage  from  a  charterer  for  delay  in  the  sailing  of  the  vessel  after  she  was 

89.  Causes  beyond  control  of  charterer.  93.  Failure  of  shipper  to  furnish  steve- 

— Decree  164  Fed.  441,  reversed.     Pyman  dore. — Harrington      v.      American,      etc., 

Steamship   Co.   v.   Mexican   Cent.   R.    Co.,  Lumber   Co.,   185   Fed.   475,   107    C.   C.  A. 

169   Fed.   281,   94  C.   C.  A.   557.  575. 

90.  Caused  by  towage  between  ports. —  94.  Loading  at  port  designated  by  char- 
Hagan  v.  Cargo  of  Lumber,  163  Fed_.  657.  terer.  —  Stoomvart      Maatschaffy      Neder- 

91.  Caused  by  constituted  authority. —  landsche  Lloyd  v.  Lind,  170  Fed.  918,  96 
Adamson  v.   4,300  Tons   Pyrites   Ore,   137  C.   C.   A.   134. 

Fed.  998.  95.    Liability    of    charterer    for    act    of 

92.  Watt  V.  Cargo  of  Lumber,  161  Fed.  agent. — Carleton  v.  Three  Hundred  Six- 
104.  ty-Seven  Tons  of  Coal,  206  Fed.  345. 
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loaded,  which  was  due  to  the  claim  of  the  master  that  the  cargo  was  in  excess  o£ 
that  actually  loaded,  and  his  refusal  to  sign  bills  of  lading  for  the  correct  quantity.^® 

Charter  Party  Provision  for  Quick  Delivery. — A  provision  of  a  charter  for 
quick  delivery  on  board  should  be  given  a  reasonable  interpretation  with  refer- 
ence to  the  character  of  the  cargo,  as  well  as  its  destination  and  the  manner  of 
stowage  required,  in  order  to  facilitate  its  discharge.  A  requirement  that  the 
cargo  shall  be  delivered  as  fast  as  the  ship  can  receive  it  does  not  render  the 
charterer  liable  for  demurrage  because  all  her  hatches  are  not  used  at  the  same 
time,  where  the  size  and  weight  of  the  packages  and  the  facilities  of  the  wharf 
are  such  as  to  render  such  use  inconvenient. ^^ 

Under  Bill  of  Lading  Issued  after  Loading. — In  the  absence  of  intention 
to  the  contrary,  the  bill  of  lading,  though  issued  after  the  vessel  was  loaded,  pro- 
viding "any  detention  on  the  part  of  the  shipper  in  supplying  cargo  as  fast  as 
steamer  can  receive  to  be  accounted  for  by  payment  of  demurrage"  at  a  certain 
rate,  relates  back  and  governs  liability  of  the  shipper  for  delay  caused  by  him 
during  the  loading.^® 

Time  Excepted  in  Charter  Party. — A  provision,  in  a  charter  for  carrying  a 
cargo  of  lumber,  that  the  cargo  should  be  furnished  "as  fast  as  vessel  can  receive 
and  properly  stow  same  in  suitable  hours  and  weather,"  has  reference  to  the 
hours  and  weather  suitable  for  loading  and  stowage,  and  does  not  exclude  time 
lost  by  reason  of  the  lumber  becoming  wet  in  distant  yards,  and  unfit  for  loading, 
before  it  is  forwarded  to  'the  ship.^* 

Holidays  Not  Excluded  in  Computing  Time. — The  Pennsylvania  statute 
relating  to  holidays  and  half  holidays  does  not  make  them  obligatory,  and  where 
it  is  not  shown  that  the  stevedores  engaged  in  loading  a  vessel  refused  to  work 
on  Saturday  afternoons  because  of  the  statute  such  half  days  are  not  to  be  ex- 
cluded in  computing  demurrage.  ^ 

§  4366.  Delay  during  Voyage. — Under  a  contract  to  transport  bricks 
from  New  York  to  Colon,  where  there  was  a  detention  of  two  steamers  at  New 
York  and  of  three  at  Colon  by  respondent,  libelant  was  entitled  to  recover.^ 
Where  a  vessel  is  detained  on  account  of  the  illness  of  her  master  and  steward, 
the  hire  ceases  for  the  time  lost  to  the  charterer.^  A  firm  of  shipping  agents 
chartered  a  vessel  "as  agents  for  charterers,"  but  without  disclosing  any  principal, 
to  carry  a  cargo  of  lumber  from  Pensacola  to  "any  safe  port"  in  the  western 
Mediterranean.  Before  time  for  entering  on  the  voyage,  they  chartered  to  re- 
spondents at  an  increased  rate  of  freight.  It  was  held,  that  respondents  were 
not  bound  as  principals  under  the  original  charter,  but  were  shippers  charged 
with  notice  of  such  charter,  and,  while  not  held  to  the  stipulations  therein  as  to 
demurrage  days  and  rate  of  demurrage,  they  were  bound,  within  a  reasonable 
time  after  loading,  to  name  a  safe  Mediterranean  port  for  delivery  of  cargo,  and 
liable  for  the  detention  of  the  vessel  necessarily  resulting  from  their  naming  an 
unsafe  port,  for  which  the  master  refused  to  sign  bills  of  lading.* 

96.  Caused    by   refusal   to   sign   bill    of      144  N.  Y.   S.   64,   159  App.  Div.   193. 
lading.— Wood    v.    Sewall,    128    Fed.    141,  99,   xime   excepted   in   charter   party.— 
affirmed  135  Fed-  13,  67  C.  C.  A.  580.               Durchman   v.    Dunn,    101    Fed.    606. 

Where,   after   a   cargo   was   loaded,   the  ,    ■tr^nj,,,^  „«<.  „ i„j.j  ■ 

master  refused  to  sign  the  bill  of  lading  h,!,^      wfn^H     ^,f,f    ^f       m  computmg 

presented  by  the  charterer,  on  the  ground  T^iVJ^r    ^^i   V^f  a^cs  ^f     '^^'""-B    ^°- 

that   it    was    incorrect,    but,    after   several  ^g   Pef    493                                         "'       ^^^'' 

days  delay,  altered  and  signed  the  same,  -A  1     '     j     . 

the  charterer  cannot  be  charged  with  de-  2.     Delay     during     voyage.  —  Tweedie 

murragefor  the  time  so  taken.     The  As-  Trading   Co.   v.   New  York,   etc.,    R.   Co., 

Syria,  98  Fed.  316,  39  C.  C.  A.  97.  166   Fed-   993. 

97.  Charter   party   provision   for   quick  3-  Northern  Steamship  Co.  v.  Earn-L,ine 
delivery.— Uren  v.  Hagar,  95  Fed.  493.  Steamship  Co.,  169  Fed.  708. 

98.  Under    bill   of    lading  issued    after  4.  Keyser  &  Co.  v.  Jurvelius,  123  Fed. 
loading. — Tweedie  Trading  Co.  v.   Craig,  318,  58  C.  C.  A.  664. 
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§  4367.  Delay  in  Unloading.— Where  the  charter  or  bill  of  lading  is  silent 
as  to  the  time  of  unloading  and  discharge,  there  is  an  implied  contract  to  dis- 
charge the  vessel  within  a  reasonable  time.^ 

Reasonable  Rate  of  Discharge. — Where  the  wharves  at  a  port  are  not  all 
equally  convenient  for  the  discharge  of  every  sort  of  cargo,  in  the  absence  of  a 
custom  establishing  a  uniform  rate,  a  reasonable  rate  of  discharge  is  not  neces- 
sarily the  same  at  all  wharves,  and,  while  a  wharf  may  be  so  inconvenient  as  to 
render  the  consignee  responsible  for  the  delay  in  discharging  thereat,  the  reason- 
able convenience  required  is  not  the  highest  degree  of  convenience  either  imag- 
inable or  actually  existing.^ 

Customary  Dispatch. — A  charterer  is  liable  for  demurrage  for  failing  to 
discharge  the  vessel  with  customary  dispatch  as  required  by  the  charter.''^ 

Unloading  in  Turn. — Where,  through  the  charterer's  failure  to  discharge  a 
vessel  at  her  port  of  destination,  she  is  obliged  to  proceed  to  another  port,  she 
can  not  be  held  to  have  contracted  with  reference  to  a  custom  of  such  port  that 
she  shall  await  her  turn  to  discharge,  and  for  delay  caused  thereby  the  charterer 
is  liable  in  demurrage.®  Where  the  charter  of  each  of  two  schooners  chartered 
to  the  same  party  to  carry  cargoes  between  the  same  ports  required  the  vessel 
to  load  and  discharge  in  turn  with  other  vessels  of  the  charterer,  one  which  was 
chartered  first,  loaded  and  sailed  first,  and  first  arrived  at  the  place  from  which 
they  required  to  be  towed  was  entitled  to  be  first  discharged,  although  the  other,  by 
telephone,  first  gave  notice  of  her  arrival.''  Where  a  charter  party  required  the 
vessel  to  be  discharged  at  a  fixed  rate  after  she  was  ready  to  unload,  whether  in 
berth  or  not,  a  provision  that,  in  case  of  strikes,  or  any  other  causes  or  accidents 
beyond  the  control  of  the  consignees,  which  prevent  or  delay  the  discharging,  such 
time  is  not  to  count,  does  not  exempt  the  charterer  from  liability  for  delay  caused 
by  the  vessel  waiting  her  turn.^'^ 

Unloading  from  Single  Hatch. — For  a  delay  in  unloading  not  occasioned  by 
any  insufficiency  of  carts  to  receive  the  cargo,  but  by  reason  of  the  vessel  deliver- 
ing from  but  one  hatch,  when  she  might  have  used  two,  no  demurrage  is  re- 
coverable.^^ 

Causes  beyond  Charterer's  Control. — Delay  in  the  discharge  of  vessels 
laden  with  coal,  due  to  the  arrival  at  the  same  port  at  about  the  same  time  of  a 
large  number  of  such  vessels,  each  under  a  separate  charter  to  the  same  party, 
was  not  the  result  of  "causes  or  accidents  beyond  the  charterer's  control,"  within 
a  provision  of  the  charter  parties  exempting  it  from  liability  for  demurrage  in 
such  case.^2  y\  delay  of  six  days  before  commencing  to  discharge  a  cargo  of 
iron  ore,  consigned  to  the  charterer  and  which  he  had  sold  to  a  manufacturer, 
caused  by  the  refusal  of  a  railroad  company  because  of  a  dispute  with  the  man- 
ufacturer to  furnish  cars  in  which  to  unload  the  ore,  was  not  chargeable  to  the 
charterer  on  the  lay  days,  under  a  provision  of  the  charter  party  excepting  "all 

5.  Delay  in  unloading.— 70  Fed.  268,  af-  Coal  Co.  v.  Ionia  Transp.  Co.,  174  Fed. 
firmed  in  Empire  Transp.  Co.  v.  Philadel-       798,  98  C.  C.  A.  506. 

phia,    etc.,    Iron    Co.,   77   Fed.   919,    23    C.  9.     Farrow    v.    American     Agricultural 

C.   A.   564,  35   L.   R.  A.   623.         .  Chemical   Co.,    194   Fed.    1018. 

6.  Reasonable  rate  of  discharge. — The  10.  New  Ruperra  Steamship  Co.  v. 
James   Baird,  90  Fed.  669.  2,000  Tons  of  Coal,  124  Fed.  937,  affirmed 

7.  Customary  dispatch. — Hinckley  v.  '"  Niver  Coal  Co.  v.  Cheronea  Steamship 
Wilson  Lumber  Co.,  205  Fed.  974.  Co.,    142    Fed.    402,    73    C.    C.    A.    502,    5 

Customary  dispatch  at  the  port  of  New  L.  R.  A.,   N.   S.,  126. 

York  for  discharging  a  cargo  of  railroad  H-     Unloading     from     smgle    hatch.— 

ties   held    to    require    that   the    vessel    be  Ewan  v.  Tredegar  Co.,  88  Fed.  ,703. 

given   a  berth  within   24  hours  after  she  12.    Causes   beyond   charterer's   control. 

reported,  and  be  discharged  thereafter  at  — Decree,  New  Ruperra  Steamship  Co.  v. 

the    rate    of    50,000    feet,    board    measure,  2,000  Tons  of  Coal,  124  Fed.  937,  affirmed 

each  working  day.     Crowley  v.  Hurd,  172  in  Niver  Coal  Co.  v.  Cheronea  Steamship 

Fed.   498.  Co.,   142   Fed.   402,   73   C.   C.   A.   502,   5  L. 

8.  Unloading    in   turn.— Lehigh    Valley  R.  A.,  N.  S.,  126. 
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causes  beyond  the  control  of  the  shipper,  the  consignee  or  the  charterer  which 
may  prevent  or  delay  the  loading  or  discharging."  i^ 

Caused  by  Unforeseen  Obstacles. — The  charterer  is  not  bound  to  dis- 
charge the  vessel  in  the  customary  time,  regardless  of  unforeseen  obstacles  and 
unusual  circumstances. i*  But  where  the  time  for  the  discharge  of  a  vessel  is 
stipulated  in  the  charter  or  bill  of  lading,  or  is  definitely  fixed  by  it,  so  that  it 
can  be  calculated  beforehand,  the  charterer  thereby  agrees  to  discharge  her 
within  that  time,  and  he  takes  the  risk  of  all  unforeseen  circumstances. ^^ 

Caused  by  Public  Authorities. — Where  a  contract  of  shipment  requires  the 
canal  boat  to  be  brought  to  the  dock  of  the  consignee,  and  requires  the  payment 
of  a  certain  sum  per  day  as  demurrage  on  the  failure  of  the  consignee  to  unload 
within  three  days,  the  removal  of  the  boat  from  the  consignee's  dock  within  the 
three  days  by  the  public  authorities,  caused  by  the  temporary  closing  of  the  canal, 
will  prevent  a  recovery  of  demurrage  for  the  time  the  boat  is  prevented  from 
returning  to  the  dock.i^  Where  the  discharge  of  a  vessel  was  stopped  during 
five  hours  for  want  of  a  customhouse  permit,  which  had  been  mislaid  by  a  cus- 
toms officer,  and  the  permit  was  procured  by  the  charterer  very  soon  after  the 
■discharge  was  stopped  for  want  thereof,  and  it  did  not  appear  that  the  stevedore 
was  ready  to  proceed  when  the  permit  arrived,  the  charterer  was  not  liable  for 
such  delay.  I'' 

Caused  by  Sinking  of  Vessel. — A  vessel  is  entitled  to  recover  demurrage 
for  delay  beyond  the  lay  days  allowed  by  the  contract  for  discharging  caused  by 
her  sinking  at  the  dock  through  the  negligence  of  the  consignees. ^^ 

Caused  by  Inability  of  Vessel  to  Reach  Wharf. — A  consignee  of  cargo 
can  not  be  held  liable  for  demurrage  because  of  delay  in  discharging,  due  to  the 
inability  of  the  vessel  to  reach  the  dock  designated  for  discharge,  owing  to  ob- 
struction by  dredges  engaged  in  improving  the  waterway,  in  the  absence  of  a 
contract  covering  such  situation,  and  where  the  obstruction  was  not  known  when 
the  dock  was  designated. ^^ 

Caused  by  Unsafe  Approach  to  Wharf. — Under  a  charter  providing  that 
the  wharf  for  discharging  shall  be  selected  by  the  charterer,  where  the  ship  can 
always  safely  lie  afloat  at  any  time  of  tide,  the  charterer  is  liable  for  the  vessel's 
loss  of  time  and  expense  due  to  an  unsafe  approach  to  a  discharging  wharf  se- 
lected by  him.2o 

Caused  by  Temporary  Derangement  of  Dock  Machinery. — Where  a 
charter  party  contains  no  express  provision  for  demurrage,  or  fixing  the  lay  days 
for  loading  and  discharging,  an  implied  obligation  arises  on  the  part  of  the  con- 
signee for  reasonable  dispatch  in  discharging,  and  demurrage  is  recoverable  for 
delay  beyond  a  reasonable  time  under  the  circumstances  surrounding  the  case, 
and  without  the  fault  of  the  vessel ;  but  the  consignee  is  not  an  insurer  against 
delay  in  the  absence  of  a  charter  provision  to  that  effect,  and  there  is  no  liability 
for  demurrage  where  delay  occurs  from  circumstances  beyond  his  control,  and 
which  could  not  have  been  anticipated,  such  as  a  temporary  derangement  of  the 
dock  machinery  used  for  unloading,  where  there  was  no  other  dock  available. ^'^ 

13.  Pool  Shipping  Co.  v.  Samuel,  192  17.  Two  Thousand  Tons  of  Coal,  135 
Fed.  57.  Fed.  734,  68  C.  C.  A.  373. 

14.  Caused  by  unforeseen  obstacles.—  18.  Caused  by  sinking  of  vessel.— Car- 
Empire   Transp.   Co.  v.   Philadelphia,   etc.,  ""oil  w.    Holway    158   Fed.   338. 

Iron  Co.,  77  Fed.  919,  33  C.  C.  A.  564,  35  19-    Caused    by    inability    of    vessel    to 

L.  R.  A.  623,  affirming  decree  70  Fed.  ^^^"i  wharf.— Roney  v.  Chase,  etc.,  Co., 
363  160  Fed.   368,  reversed  m  161  Fed.   309. 

15.  Empire  Transp.  Co.  v.  Philadelphia,  V^u^^^llT^lll'^^'T^^^^  ""^^Z^' 
etc.,   Iron   Co.,   77   Fed.   919,   33   C.    C    A.       r„^"f P    p  J"i?<f   ^*^*^''   '*■=••  Steamship 

Fe'd  'Lt-  ^-  ^-  ''''  ''"■"'"^  '"■'"  '"  '^^^   Causld  by -temporary  derangement 

rea.   ^08.  ^f  ^^^^  machinery.— Ionia  Transp.  Co.  v. 

16.  Caused  by  pubhc  authonttes.— Gab-  Two  Thousand  Ninety-Eight  Tons  of 
ler  V.  McChesney,  70  N.  Y.  S.  191,  60  Coal,  138  Fed.  514,  affirmed  in  135  Fed 
App.    Div.    583.  317,  67   C.   C.  A.  671. 
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Caused  by  Master's  Absence  from  Vessel. — The  master  or  shipowner  can 
not  recover  demurrage,  under  a  charter  party,  for  delay  in  discharging  caused  by 
the  master's  absence  from  the  vessel,  so  that  she  could  not  be  moved  to  another 
dock  upon  the  purchaser  of  the  cargo  refusing  to  receive  it  on  the  ground  that  it 
was  in  bad  condition.22 

Caused  by  Inadequate  Facilities. — The  charterer  of  a  barge  can  not  be 
held  lia:ble  for  demurrage  because  of  delay  in  unloading  a  quantity  of  coal  from 
the  barge's  hold,  after  she  arrived  at  the  place  of  loading,  owing  to  the  inadequacy 
of  the  charterer's  facilities,  where  the  coal  was  taken  on  by  the  master  under  a 
contract  made  with  a  third  party  after  the  charter,  and  without  consulting  the 
charterer. 23 

Caused  by  Unloading  into  Cars. — ^A  provision  of  a  shipping  contract,  re- 
quiring the  shipper  to  receive  cargo  as  fast  as  it  could  be  discharged  by  the  ship, 
is  to  be  reasonably  construed,  and,  where  the  parties  knew  that  cargo  was  to  be 
transported  by  rail  from  the  dock,  the  shipper  had  the  right  to  discharge  into 
cars,  although  it  involved  a  somewhat  longer  time.^* 

Failure  to  Provide  Wharf. — A  vessel  under  charter  has  the  right  to'  expect 
the  charterer  to  provide  sufficient  dock  room  to  enable  her  cargo  to  be  discharged 
promptly  and  continuously,  in  the  absence  of  any  extraordinary  conditions,  and 
the  charterer  is  liable  for  demurrage  where  there  is>  delay  through  his  neglect  tO' 
provide  such  dockage. ^^ 

Failure  to  Use  Special  Facilities. — ^Where,  by  the  bill  of  lading,  the  cargo 
is  to  be  delivered  "free  of  handling"  at  the  private  dock  of  a  consignee  known 
to  have  special  facilities  for  unloading,  the  vessel  will  be  entitled  to  demurrage 
for  unnecessary  delay  of  the  consignee  in  beginning  the  discharge,  although  the 
total  time  consumed,  including  the  delay,  is  not  longer  than  would  have  been  oc- 
cupied in  discharging  at  a  public  dock  of  the  same  port  with  the  inferior  facilities 
there  afforded. ^^ 

Failure  to  Furnish  Lighter.^ — A  charterer  is  liable  for  demurrage  for  the 
time  a  steamer  is  obliged  to  wait  before  she  can  get  a  berth  where  she  can  lie 
and  discharge,  under  a  provision  of  the  charter  party  requiring  the  charterer  to 
provide  lighters,  if  necessary,  and  where  she  can  discharge  at  once  if  a  portion 
of  her  cargo  is  lightered.^'^ 

Failure  to  Settle  Prior  Claim  for  Demurrage. — Demurrage  can  not  be 
recovered  from  a  charterer  for  delay  in  discharging,  due  to  the  refusal  of  the 
owner  to  discharge  without  settlement  of  a  prior  claim  for  demurrage  at  the 
port  of  loading.28 

Facilities  at  Different  Wharf. — The  claim  of  a  boat  owner  for  demurrage 
on  account  of  delay  in  discharging  disallowed,  where  it  appeared  that  he  could 
have  secured  quick  discharge  by  moving  to  a  different  location  in  the  same  yard.^* 

Designation  of  Wharf. — A  designation  by  a  charterer  of  a  berth  for  a 
vessel,  on  notice  of  its  arrival  in  port,  was  given  within  a  leasonable  time  when 
delivered  within  two  or  three  hours  from  such  notice  of  arrival.^"  Where  a  bill 
of  lading  for  a  cargo  requires  its  delivery  to  the  consignee  "or  assigns,"  the 
master  knows  that  the  wharf  of  discharge  may  not  have  been  selected ;   and  the 

22.  Caused  by  master's  absence  from  Pioneer  Fuel  Co.  v.  McBrier,  84  Fed.  495, 
vessel. — Whitman   v.    Vanderbilt,   75    Fed.       28   C.   C.  A.   466. 

422,  21  C.   C    A.  423.  27.   FaUure   to   furnish  lighter.— Steam- 

23.  Caused  by  inadequate  facihties.—  ghip  Rutherglen  Co.  v.  Houlder,  196  Fed. 
Donaldson    v.    Severn    River    Glass    Sand       g^g 

Co.,  138  Fed.  691;  S.  C,  138  Fed.  694.  oo    r>  -i         ..         ^^i         •         i   •      r       j 

24.  Caused  by  unloading  into  cars—  28.  Failure  to  settle  prior  claim  for  de- 
Tweedie  Trading  Co.  v.  New  York,  etc.,  ™"'"v^?-~?''^^"  "•  ^"^°  °^  Lumber, 
R.  Co.,  194  Fed.  281.  ^^^  ^«<i-  S"' 

25.  Failure  to  provide  wharf.— Willis-  29.  Facilities  at  different  wharf. — Mur- 
croft  V.   Cargo  of  the   Cyrenian,   123   Fed.  ""ay  v.  Jump   Co.,  148  Fed.  123. 

169.  30.     Designation     of    wharf. — ^The      St. 

26.  Failure   to    use    specistl    facilities.^      Bernard,  105  Fed.  994. 
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fact  that  the  consignee  sells  the  cargo  before  its  arrival,  and  designates  the  wharf 
of  the  buyer  as  the  place  for  its  discharge,  does  not  change  the  rule  as  to  de- 
murrage for  delay  in  being  provided  a  place  to  discharge. ^^ 

After  Notice  of  Arrival. — Under  a  charter  party  providing  for  lay  days  to 
begin  running  at  the  port  of  loading  on  the  day  following  the  receipt  of  the  cap- 
tain's written  notice  of  readiness,  accompanied  by  a  surveyor's  certificate,  but 
containing  no  provision  as  to  notice  at  the  port  of  discharge,  the  charterer's  con- 
tention that  it  was  not  required  to  unload  until  the  day  following  the  receipt  of 
notice  of  readiness,  which  could  not  be  given  on  a  holiday,  was  not  sustainable. *- 

Necessity  for  Protest  against  Delay. — Protest  by  a  master  of  a  vessel 
detained  on  demurrage  is,  if  ever,  necessary  only  where  the  owner  has  cause  of 
complaint,  or  is  about  to  take  some  step  which  may  prejudice  the  shipper.^^ 

Refusal  of  Consignee  to  Accept  Cargo. — ^A  consignee  of  lumber,  shipped 
lo  him  under  an  executory  contract  to  purchase,  is  not  liable  for  demurrage, 
where  the  delay  was  due  to  his  refusal  to  accept  the  lumber  without  an  abate- 
ment of  price,  because  it  was  not  of  the  specified  quality.^*  Where,  though  the 
consigriee  is  not  liable  for  demurrage  under  the  bill  of  lading  or  charter  party, 
he  improperly  refuses  to  take  part  of  the  cargo  within  a  reasonable  time  after 
arrival,  he  thereby  becomes  liable  for  damages  arising  from  the  delay .^^  Where 
the  consignor  of  cargo  hires  the  vessel  for  its  carriage,  he  is  liable  for  demurrage 
on  account  of  delay  in  discharging  caused  by  the  refusal  of  the  consignee  to  re- 
ceive the  cargo,  and  can  not  require  the  vessel  owner,  without  his  consent,  to  look 
to  a  new  consignee  for  any  part  of  it.^* 

Under  Cesser  Clause. — The  cesser  clause  of  a  charter  party,  saying  "Char- 
terers' responsibility  to  cease  when  vessel  is  loaded  and  bills  of  lading  are  signed," 
does  not  relieve  the  charterers  from  liability  for  demurrage  under  provisions  of 
the  charter  requiring  them  to  pay  demurrage  for  any  delay  in  delivery  by  their 
fault  or  that  of  their  agent,  and  declaring  that  the  vessel  is  to  have  an  absolute 
lien  upon  the  cargo  for  all  freight,  dead  freight,  and  demurrage,  where  the  bills  of 
lading,  which  do  not  mention  demurrage  or  refer  to  any  other  provisions  of  the 
charter  than  those  concerning  freight  and  average,  have  been  assigned,  and  the  de- 
lay in  unloading  is  made  by  the  assignees  of  the  bills  of  lading,  who  thereby  be- 
came consignees  of  the  cargo,  since  the  rights  of  the  shipowners  against  those 
consignees  depend  altogether  upon  the  contract  created  by  the  bills  of  lading,  ex- 
cept so  far  as  that  contract  refers  to  the  charter  party.^^ 

Sundays  and  Holidays. — In  a  provision  of  a  bill  of  lading  which  entitles 
.the  ship  to  discharge  "continuously,"  the  word  must  be  construed  to  mean  con- 
tinuously during  working  days,  and  "working  days"  exclude  Sundays  and  hol- 
idays usually  observed,  and  include  only  the  usual  working  hours  of  days  on 
which  usual  work  is  only  prevented  by  weather.^^ 

Demurrage  in  Nature  of  Penalty. — A  clause  of  a  charter  party  or  bill  of 
lading  providing  that,  after  arrival  and  notice  to  the  consignee,  the  vessel  shall 
have  precedence  in  discharging  over  all  vessels  arriving  or  giving  notice  after 

31.  The    Viola,    90    Fed.    750.  cargo.— Conkling     v.    Brooklyn     Lumber 

32.  After  notice  of  arrival. — Holman  v.  Co.,  41  N.  Y.  S.  801,  10  App.  Div.  404, 
Cans    Steamship    Line,    186    Fed.    96,    108       75  N.  Y.  St.  Rep.  1200. 

C.    C.    A.    308.      See    Perry   v.    Spreckles'  35.   Graham  v.  Planters'  Compress   Co., 

Suffar-Refin.    Co.,    110    Fed.   777.  129   Fed.   353. 

No    particular  form    is    required  for   a  ^^    Sheridan  v.  Penn  Collieries  Co.,  128 

notice   to    a    consignee    of   the    arrival    of  -p^^    g^^                                                ^"•' 

a  vessel  to  be  discharged  by  him,  but  it  _         ' 

is  sufficient  if  he  actually  receives  such  . ,f7.  Under  cesser  clause.— Decree,  Bur- 
notice  from  a  third  person,  and  a  notice  fill  v.  Crossman,  91  Fed.  543,  33  C.  C.  A. 
given  on  Sunday  is  also  sufficient.  Car-  663,  reversed  m  21  S.  Ct.  38,  179  U.  S. 
roll   V.   Holway,   158   Fed.   328.  10",  45  L.   Ed.   106. 

33.  Necessity  for  protest  against  delay.  38.  Sundays  and  holidays. — Tweedie 
— Brown  v.  Ralston,  36  Va.  (9  Leigh)  532.  Trading   Co.   v.   Pitch   Pine   Lumber   Co., 

34.  Refusal    of     consignee     to     accept      156  Fed.  88. 
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her  arrival,  and  stipulating  for  special  demurrage  in  case  of  a  violation  of  such 
provision,  is  in  the  nature  of  one  for  a  penalty,  which  should  not  be  imposed 
unless  the  case  comes  clearly  within  the  purpose  which  it  intended  to  accomplish ; 
and  where  the  original  consignee  of  the  cargo,  to  whom  notice  of  arrival  was 
given,  refused  to  receive  it,  and  the  master  was  instructed  by  the  shipper  to 
deliver  to  another,  the  latter  became  from  that  time  the  consignee,  for  the  pur- 
poses of  such  clause,  and  the  special  demurrage  is  not  recoverable  because  pre- 
cedence in  discharging  was  given  to  another  vessel,  through  the  action  of  the 
original  consignee,  after  its  refusal  to  accept  the  cargo. ^^ 

Damages  in  Nature  of  Demurrage. — A  consignee  and  owner  of  a  cargo  is 
liable  to  the  owner  of  the  vessel  for  damages  in  the  nature  of  demurrage  for 
unreasonable  delay  in  discharging  the  cargo  after  arrival,  though  the  bill  of  lad- 
ing contains  no  stipulation  as  to  demurrage  and  prescribes  no  time  within  which 
the  cargo  shall  be  discharged.^" 

Delay  after  Unloading. — A  contract  of  shipment,  making  the  consignee  lia- 
ble for  demurrage  in  a  certain  sum  per  day  for  failure  to  unload  a  canal  boat  in 
a  given  time,  does  not  authorize  a  recovery  for  the  time  after  the  boat  was  un- 
loaded in  which  it  was  detained  in  the  canal,  though  the  vessel  was  not  unloaded 
within  the  period  allowed  therefor,  and  the  break  in  the  canal  did  not  occur 
until  the  expiration  of  such  time.*i 

§  4368.  Effect  of  Custom  and  Usage. — Known  to  Charterer. — Where 
a  charter  party  provided  that  a  certain  number  of  working  days  should  be  al- 
lowed for  loading  the  vessel  in  the  port,  and  that  the  custom  of  each  port  was 
to  be  observed  in  all  cases,  and  the  vessel  was  delayed  more  than  the  days 
allowed  owing  to  the  members  of  labor  organizations  refusing  to  work  on  days 
generally  recognized  as  working  days,  a  contention  that,  the  practice  of  such 
labor  organizations  being  known  to  the  shipowners,  the  delay  should  be 
excused,  under  the  clause  relative  to  customs  of  ports,  is  without  merit, 
since  the  custom  of  labor  organizations  in  the  port,  and  their  manner  of 
refusing  to  work,  being  known  to  the  charterer  of  a  ship,  if  he  wished  to  pro- 
tect himself  from  the  results  of  their  refusal  to  work  on  days  generally  regarded 
as  working  days  he  should  so  provide  in  his  charter  party .^^ 

As  to  Assigning  Vessel  to  Particular  Dock. — Where  there  is  no  provi- 
sion in  the  bill  of  lading  on  the  subject,  the  consignee  has,  under  the  custom 
of  most  or  all  of  the  Atlantic  ports,  the  privilege  of  determining  at  which  of  its 
docks  the  vessel  should  discharge,  and  her  right  to  her  turn  was  limited  to  such 
dock.  This  privilege,  however,  is  not  absolute;  and  whether  the  assigning  her 
to  a  particular  dock,  where  she  was  delayed  awaiting  her  turn,  while  other 
vessels  arriving  after  her  were  discharging  at  the  consignee's  other  docks,  ren- 
ders the  consignee  liable  to  demurrage,  depends  on  whether  such  assignment 
was  just  and  reasonable,  and  based  on  some  reasonable  necessity.*^ 

39.  Demurrage  in  nature  of  penalty.—  ages  in  the  nature  of  demurrag-e  for  de- 
Contmental  Coal  Co.  v.  Bowne,  115  Fed.  lay  resulting  from  lier  being  ordered  by 
945,  53  C.  C.  A.  427.  the  cargo  owner  to  discharge  at  a  berth, 

40.  Damages  m  nature  of  demurrage.—  which  she  could  not  then  reach,  because  of 
Washburn  v.  Empire  Bnck,  etc.,  Co.,  137  dredging  work  being  done  by  the  gov- 
N.  Y.  S.  489,  152  App.  Djv.  563.  ernment.     Decree   160  Fed.   268,   reversed 

The  vendee  of  the  consignee  of  a  cargo  ;„  Roney  v.  Chase,  etc.,  Co.,  161  Fed.  309. 

is  liable   to  the   owner   of  the  vessel  for  ^^     p^j        ^j^^^    unloading.-Gabler    v. 

damages   resulting  from  unreasonable  de-  McChesney,  70  N.  Y.  S.  195,  60  App.  Div. 

lay  by   the  vendee   m  unloading.     Wash-  gg^               •''                     ^          '            ^^ 

burn   V.    Empire    Brick,    etc.,    Co.,    137    N.  '     _,_ 

Y.  S.  489,  152  App.  Div.  563.  *2.  Effect  of  custom  and  usage.— Hag- 

Where  a  contract   of  affreightment  re-  erman  v.  Norton,   105   Fed.  996,  46   C.   C. 

quired  a  vessel  only  to  deliver  the  cargo  "■■  ^■ 

at    the    port    of    New    York,    although    it  43.  As  to  assigning  vessel  to  particular 

contained    no    speciiic    provision    for    de-  dock. — Evans   v.    Blair,    114    Fed.    616,    52 

murrage,  she  is  entitled  to  recover  dam-  C.   C.  A.  396. 
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As  to  Rate  of  Discharging.- — A  custom  of  a  port  as  to  the  rate  of  dis- 
charging a  certain  kind  of  lumber  from  a  vessel,  to  govern  the  rights  of  parties 
under  a  contract  otherwise  indeterminate,  must  not  only  be  established  and 
reasonable,  but  also  certain  and  definite.*'* 

As  to  Preference  in  Discharging. — A  provision  of  a  charter  that  the  vessel 
should  be  loaded  by  a  coal  company  "in  turn"  must  be  strictly  construed,  and  it 
shuts  out  a  practice  of  the  company  to  give  preference  to  its  own  vessels,  or  to 
sell  coal  to  local  customers  from  the  supply  which  would  otherwise  have  been 
available  for  loading  at  its  docks,  to  the  delay  of  the  chartered  vessel.*^ 

As  to  Discharging  in  Turn. — A  custom  of  a  port  for  vessels  to  discharge 
in  turn  and  that  a  vessel  is  not  entitled  to  demurrage  during  the  days  she  is 
awaiting  her  turn  is  reasonable  and  enforceable.*" 

Contract  Prevails  over  Usage. — An  agreement  of  an  owner  in  a  charter 
party  to  load  cargo  according  to -custom  of  port  is  not  governed  by  the  custom 
of  port  as  to  time  of  loading,  where  the  charter  party  allows  a  specified  number 
of  running  lay  days,  Sundays,  and  holidays,  even  if  used,  excluded,  for  loading.*'' 
A  custom  existing  in  San  Francisco  between  shippers  and  shipowners,  requiring 
a  consignee  to  designate  a  berth  for  the  discharge  of  cargo,  can  not  prevail  over 
the  terms  of  contracts  requiring  the  delivery  of  certain  quantities  of  coal  re- 
spectively "at  the  wharf"  and  "on  wharf  as  customary,"  to  the  Quartermaster's 
Department  of  the  United  States  Army  at  Honolulu,  at  which  place  the  custom 
is  to  discharge  freight  upon  the  wharves,  so  as  to  render  the  government  liable 
for  the  delay  in  reaching  a  berth,  which  was  caused  by  the  conditions  existing 
in  Honolulu  Harbor  to  the  ships  chartered  by  the  vendor  to  carry  out  his 
contract.*^ 


44.  As  to  rate  of  discharging. — Such  a 
custom  can  not  be  found  on  testimony 
that  the  rate  is  "from  17,000  to  20,000" 
feet  per  day,  or  "from  25,000  to  30,000" 
feet.  Such  testimony  can  only  establish 
the  usual  or  average  time  for  unloading, 
and  is  valuable  only  as  shoviring  the  lim- 
its, under  ordinary  circumstances,  of  a 
reasonable  rate  of  discharging  lumber  of 
that  kind  at  such  port,  and  does  not  ob- 
viate the  necessity  of  considering  the  par- 
ticular circumstances  of  each  case.  The 
James  Baird,  90  Fed.  669. 

45.  As  to  preference  in  discharging. — 
Donnell  v.  Amoskeag  Mfg.  Co.,  118  Fed. 
10,  55  C.  C.  A.  178.  See  In  re  Cargo  of 
3,408  Tons  of  Pocahontas  Coal,  175  Fed. 
548. 

In  a  charter  of  a  vessel  to  carry  railroad 
ties  a  provision  that  from  the  time  the 
vessel  is  reported  ready  not  less  than 
1,500  ties  shall  be  furnished  per  running 
day  "for  loading  at  port  of  loading,  and 
prompt  dispatch  for  discharging  at  port 
of  discharge,"  entitles  the  ship  to  demur- 
rage for  delay  in  unloading  caused  by 
other  vessels  being  previously  at  the  con- 
signee's dock,  though,  by  the  custom  of 
the  port,  vessels  are  obliged  to  take  their 
turn.  Ten  Thousand  &  Eighty-Two  Oak 
Ties,  87  Fed.  935. 

46.  As  to  discharging  in  turn. — The 
consignee  of  a  cargo  of  lumber  who  had 
a  wharf  in  connection  with  his  lumber 
yard  had  the  right  to  require  the  vessel 
to  discharge  at  such  wharf  without  lia- 
bility for  demurrage  because  of  delay  in 


awaiting  her  turn,  where  the  charter  party 
provided  for  "customary  dispatch"  in  dis- 
charging and  the  custom  of  the  port  re- 
quired her  to  wait  her  turn  without  de- 
murrage. Gilbert  Transp.  Co.  v.  Borden, 
170  Fed.  706,  96  C.  C.  A.  26. 

While,  in  the  absence  of  qualifying  cir- 
cumstances, it  is  usual  and  customary  at 
the  port  of  Boston  for  a  consignee  to 
have  a  berth  provided  at  which  a  vessel 
may  discharge  her  cargo  within  24  hours 
after  her  arrival,  by  the  custom  of  the 
port  the  presence  at  the  designated  wharf 
of  other  vessels,  which  arrived  earlier,  is 
considered  such  qualifying  circumstance, 
and  in  such  case  vessels  are  required  to 
wait  their  turn  to  discharge  without  de- 
murrage for  the  delay  so  caused.  Held, 
that  such  custom  was  a  reasonable  one 
within  reasonable  limits,  and  under  ordi- 
nary circumstances,  and  that  a  vessel 
loaded  with  lumber  was  not  entitled  to 
demurrage  because  of  a  delay  of  15  days, 
caused  by  so  waiting  her  turn  to  dis- 
charge, it  not  appearing  that  the  wharf 
was  too  small  for  the  ordinary  business 
of  the  owner,  nor  that  he  willfully  or 
negligently  permitted  a  large  number  of 
vessels  to  collect  for  discharging  at  the 
same   time.     The   Viola,   90   Fed.   750. 

47.  Contract  prevails  over  usage. — Hol- 
man  v.  Gans  Steamship  Line,  186  Fed. 
96,  108   C.   C.  A.  308. 

48.  Judgment,  Moore  &  Co.  v.  United 
States  (U.  S.),  38  Ct.  CI.  590,  reversed 
in  25  S.  Ct.  302,  196  U.  S.  157,  49  L.  Ed. 
438 
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§  4369.  Demand  for  Demurrage. — A  provision  of  a  charter  party  that 
the  charterer  shall  pay  demurrage  "day  by  day"  for  detention  of  the  vessel 
through  his  default  does  not  require  the  owner  to  demand  demurrage  at  the  end 
of  each  day.*^ 

§  4370.  Rate  and  Amount. — Special  Provision  of  Charter  Party. — A 

special  provision  of  a  charter  party  that  the  freight  on  the  dressed  lumber  shipped 
should  be  subject  to  a  deduction  of  one-fifth  can  not  extend  to  the  construction 
of  maritime  rules  relating  to  demurrage,  so  as  to  entitle  the  consignee  to  a  de- 
duction in  measurement  for  dressed  lumber  in  computing  the  demurrage  due, 
except  on  clear  evidence  that  it  was  so  intended.**' 

Agreed  Rate  for  Other  Days. — A  rate  of  demurrage  agreed  upon  in  a 
charter  party  for  a  certain  number  of  demurrage  days  will  be  adopted  by  the 
court  as  the  measure  of  damages  for  further  detention  of  the  ship  in  the  ab- 
sence of  other  evidence,  but  it  is  open  to  either  party  to  show  that  it  is  not  the 
true  measure.^i 

Agreed  Rate  for  Other  Vessels. — Where  there  is  an  agreed  rate  of  demur- 
rage for  a  class  of  vessels  to  which  an  injured  vessel  belongs,  it  may  be  taken  as 
the  basis  for  computing  the  damages  recoverable  for  the  delay  while  she  was 
being  repaired. ^^ 

Bill  of  Lading  Different  from  Original  Contract. — Where  libelant  con- 
tracted to  transport  coal  for  respondent  consignee,  who  was  the  owner,  under  a 
verbal  agreement  as  to  the  terms  of  freight,  and  that  the  demurrage  rate  should 
be  a  certain  amount  per  day,  and  libelant  did  not  call  respondent's  attention  to 
the  fact  that  the  shipper  had  inserted  in  the  bill  of  lading  a  provision  for  de- 
murrage at  a  certain  rate  a  ton  of  cargo  for  each  day's  detention,  until  after  the 
coal  had  been  delivered,  and  respondent  did  not  discover  such  change  until  de- 
livery had  been  completed,  the  shipper  having  no  authority  to  make  a  new  con- 
tract for  respondent,  the  latter  was  liable  for  the  demurrage  only  at  the  rate 
specified  in  the  original  contract.*^ 

Rules  of  Maritime  Association  of  Port. — Under  a  charter  fixing  the  rate 
of  demurrage  to  be  paid  by  the  charterer  at  "customary"  dollars  per  day,  the 
rate  recoverable  for  delay  in  discharging  in  New  York  is  not  governed  by  the 
rules  of  the  maritime  association  of  the  port,  in  the  absence  of  proof  that  the 
rate  thereby  fixed  is  the  customary  rate.** 

Earnings  of  Vessel. — The  measure  of  damages  for  detention  of  a  vessel, 
in  loading  or  unloading,  beyond  the  time  stipulated  in  her  charter,  is  the  probable 
net  earnings  of  such  vessel  during  the  period  of  her  detention,  and  an  inquiry 
into  a  subsequent  period  is  inadmissible.**  Where  no  rate  of  demurrage  is 
fixed  by  the  bill  of  lading,  the  amount  may  be  computed  by  dividing  the  gross 
freight  earned  on  the  voyage  by  the  number  of  days  it  should  have  taken,  and 
multiplying  the  quotient  by  the  number  of  days  she  was  delayed,  making  proper 
additions  or  deductions  for  any  difference  in  her  expenses  during  the  time  of 
such  delay.*® 

49.  Demand  for  demurrage. — Washing-  54.   Rules    of    maritime    association    of 

ton  Marine  Co.  v.  Rainier  Mill,  etc.,  Co.,  port. — Randolph  v.  Wiley,   118   Fed.  77. 
198   Fed.   143.  55.    Earnings   of   vessel. — Huron    Barge 

50.  Rate  and  amount. — Bowen  v.  Sizer,  Co.  v.  Turney,  79  Fed.  109. 

93    Fed.    227.  In  the  absence  of  contract,  the  charter 

51.  Agreed  rate  for  other  days. — Dewar  price  per  day  of  a  vessel  under  a  time 
V.  Mowinckel,  179  Fed.  355,  102  C.  C.  A.  charter  is  not  the  measure  of  demur- 
539.  rage  recoverable  for  delay  in  discharging 

52.  Agreed  rate  for  other  vessels.—  cargo  taken  by  the  charterer  for  another, 
Thompson  v.  Winslow,  130  Fed.  1001,  af-  but  rather  the  probable  net  earnings  of 
firmed  in  134  Fed.  546,  67  C.  C.  A.  470.  the    vessel    during    the    time    lost    in    the 

53.  Bill  of  lading  different  from  original  usual  course  of  its  employment.  United 
contract.— Decree  135  Fed.  432,  affirmed  States  Shipping  Co.  v.  United  States,  146 
in  Burns  v.  Burns,  131  Fed.  238,  65  C.  C.  Fed.  914. 

A.  334.  56.  Tweedie  Trading  Co.  v.  Strong,  etc.,. 
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Delay  Proximate  Cause  of  Damage. — Where  it  does  not  appear  that  the 
fouling  of  a  vessel's  bottom  was  caused  by  the  harbor  in  which  she  was  de- 
tained, the  owners  can  not  recover  for  it  in  addition  to  demurrage.^'' 

Remote  and  Speculative  Damages. — To  lose  an  opportunity  to  carry  a 
■cargo  for  other  persons  is  remote  and  speculative,  and  not  direct,  damages  in  a 
■case  of  a  vessel's  detention. 5* 

Discharging  in  Turn. — Where  other  vessels  were  given  precedence  in  dis- 
charging over  such  schooners  in  violation  of  their  bills  of  lading,  they  were  en- 
titled to  be  compensated  in  demurrage  only  at  the  rate  provided  in  the  contract, 
regardless  of  the  number  of  the  vessels  so  given  precedence  which  were  discharg- 
ing at  the  same  time.^®' 

Power  of  Master  to  Settle. — Where  a  charter  party  provides  a  liability 
for  demurrage  for  delay  in  unloading  at  a  foreign  port,  which  is  within  easy 
■cable  communication  with  the  owner,  the  master  can  not  settle  the  claim  for 
such  demurrage  for  less  than  the  sum  due,®" 

Acceptance  of  Demurrage  under  Protest. — The  acceptance  by  a  master 
■of  demurrage  under  protest  leaves  the  settlement  of  the  amount  rightfully  due 
an  open  question,  and  the  owner  is  entitled  to  urge  his  claim  in  accordance  with 
liis  own  views,  without  regard  to  the  grounds  of  the  master's  protest.* ^ 

§  4371.  Lay  Days. — Vessel  at  Wharf. — Where  a  contract  of  carriage  re- 
•quires  a  vessel  to  discharge  her  cargo  at  a  specified  wharf,  lay  days  for  dis- 
charging do  not  commence  to  run  until  she  obtains  a  berth  at  such  wharf,  unless 
wrongfully  prevented  by  the  shipper.®  ^  Under  a  bill  of  lading  requiring  a  vessel 
to  deliver  a  cargo  of  coal  at  a  specified  dock,  the  voyage  is  not  completed,  and 


Co.,    195    Fed.   929,    reversing    decree    157 
Fed.   304. 

Where  a  vessel,  after  she  -was  loaded 
and  ready  to  sail,  with  full  crew  on  board, 
was  detained  through  the  fault  of  the 
■subcharterer,  who  was  not  bound  by  the 
■stipulations  of  the  original  charter  as  to 
rate  of  demurrage,  and  there  is  no  evi- 
dence as  to  her  future  employment  or 
ability  to  obtain  it,  but  her  gross  yearly 
•earnings  are  shown,  such  earnings  will  be 
considered,  together  with  the  demurrage 
stipulated  for  in  her  charter,  in  fixing  the 
amount  of  damages  recoverable  for  the 
delay.  Keyser  &  Co.  v.  Jurvelius,  122 
Fed.   218,    58    C.    C.   A.   664. 

57.  Delay  proximate  cause  of  damage. 
— Maday  v.  United  States  (U.  S.),  43  Ct. 
CI.   90. 

58.  Remote  and  speculative  damages. 
—Maday  v.  United  States  (U.  S.),  43  Ct. 
CI.   90. 

59.  Discharging  in  turn. — Ross  v.  Cargo 
of  3,408  Tons  of  Pocahontas  Coal,  165 
Fed.    722. 

60.  Power  of  master  to  settle. — Randall 
V.  Brodhead,  70  N.  Y.  S.  43,  60  App.  Div. 
567. 

ei.  Acceptance  of  demurrage  under  pro- 
test.— Holland  v.  Gulf  Steamshipping  Co. 
V.  Hagar,  124  Fed.  460. 

62.  Lay  days. — Tweedie  Trading  Co.  v. 
Barry,  205  Fed.  721,  124  C.  C.  A.  15,  re- 
versing decree  194  Fed.  286. 

Where  a  contract  of  carriage  requires 
the  vessel  to  discharge  her  cargo  at  a 
specified  wharf,  lay  days  for  discharging 


do  not  commence  to  run  until  she  obtains 
a  berth  at  such  wharf.  Tweedie  Trad- 
ing Co.  V.   Barry,   194   Fed.   286. 

A  schooner  was  chartered  to  carry  a 
cargo  of  sulphur  from  Sabine  Pass,  Tex. 
The  charter  provided  that  lay  days  for 
loading  should  commence  "from  the  time 
the  vessel  is  ready  to  receive  *  *  * 
cargo  and  notice  thereof  is  given.  *  *  * 
Vessel  to  take  turn  in  loading  *  *  * 
if  required."  The  latter  clause  was  writ- 
ten in,  while  the  former  was  in  the 
printed  form.  Such  provisions  were  ex- 
pressly called  to  the  attention  of  the 
owner's  agents,  who  also  knew  that  the 
charterer  was  chartering  other  vessels, 
and  that  it  had  been  one  loading  berth 
at  Sabins  Pass.  When  the  schooner  ar- 
rived for  loading  and  gave  notice  of  her 
arrival,  there  were  other  vessels  ahead  of 
her,  and  she  was  obliged  to  wait  her  turn. 
Held,  that  her  lay  days  did  not  com- 
mence until  she  received  her  berth;  there 
being  no  unnecessary  delay.  Union  Sul- 
phur Co.  V.  Percy,  180  Fed.  1,  103  C.  C. 
A.  355,  reversing  decree   173   Fed.   534. 

Under  a  charter  party  requiring  the 
charterer  to  discharge  the  vessel  at  New 
York  with  "customary  dispatch"  the  lay 
days  for  discharging  began  to  run  when 
the  vessel  reached  the  berth  designated 
by  _  the  charterer,  although  she  was 
obliged  to  wait  her  turn  to  enter,  there 
being  no  proof  of  any  custom  of  the  port 
to  require  her  to  wait  her  turn  or  that 
the  charterer  should  be  allowed  any  par- 
ticular time  in  case  the  berth  was  full. 
Swan  V.  Wiley,  etc.,   Co.,  161   Fed.  905. 
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the  lay  days  for  discharging  do  not  commence  to  run,  until  she  reaches  such 
dock  and  is  in  condition  to  discharge,  unless  she  is  prevented  from  reaching  it 
through  the  active  fault  of  the  charterer  or  consignee. ^^ 

Ready  to  Load  or  Discharge. — Where  a  charter  required  the  ship  to  re- 
ceive cargo  "from  the  charterer's  shippers,"  and  provided  that  lay  days  should 
not  commence  until  she  was  "in  every  respect  ready  to  load  or  discharge,"  such 
days  for  loading  do  not  commence  to  count  until  she  is  not  only  ready  to  load, 
but  is  at  the  berth  where  the  shipper's  cargo  is  lying,  where  she  is  delayed  in 
reaching  such  berth  by  the  rules  of  the  port,  and  without  fault  of  the  charterer.^* 

Upon  Entry  at  Custom  House. — A  provision  in  a  charter,  "Lay  days  not 
to  commence  to  count  until  12  o'clock  noon  after  the  steamer  is  entered  at  the 
custom  house  and  in  every  respect  ready  to  load,"  though  negative  in  form,  is 
positive  in  effect,  and  means  that  the  lay  days  shall  commence  to  count  at  that 
time;  and  where,  by  a  further  clause,  the  ship  was  required  to  load  "when, 
where,  and  as  directed"  by  the  charterer,  and  she  was  ready  on  her  part,  and  her 
master  had  given  the  required  notice,  the  lay  days  commenced  to  count  from 
the  succeeding  noon,  and  the  responsibility  for  a  further  delay  in  commencing 
to  load  rests  upon  the  charterer,  although  caused  by  a  custom  of  the  port  which 
compelled  her  to  await  her  turn  to  get  to  the  berth  assigned  her.*^ 

Delivery  at  Different  Ports. — Where  two  bills  of  lading  were  given  re- 
quiring delivery  of  part  of  a  cargo  at  different  ports,  they  constitute  independ- 
ent contracts,  and  hence  the  consignee  was  entitled,  under  maritime  rule  4,  to 
one  full  calendar  day  after  the  vessel's  arrival  at  the  most  distant  port  to  fur- 
nish a  berth  for  discharge  before  being  liable  for  demurrage.^'^ 

Necessity  for  Notice. — A  notice  of  readiness  to  load  or  discharge  required  by 
a  charter  party  to  start  the  running  of  the  lay  days  is  unnecessary  and  may  be 
considered  waived,  where  the  charterer  was  ready  and  the  work  was  commenced 
at  once.®''' 

Ready  to  Load  or  Unload. — Under  a  provision  of  a  charter  party  that  lay 
days  for  loading  should  commence  on  notice  of  readiness  by  the  master,  to 
render  such  notice  effective  to  start  the  lay  days  to  running  the  vessel  must 
have  been  at  her  wharf,  ready  to  load,  when  it  was  given. ^^ 

63.  Decree  Ionia  Transp.  Co.  v.  Two  67.  Necessity  for  notice. — Washington 
Thousand  Ninety-Eight  Tons  of  Coal,  128  Marine  Co.  v.  Rainier  Mill,  etc.,  Co.,  198 
Fed.   514,  affirmed   in   135   Fed.   317,  67   C.       Fed.   142. 

C.  A.   671.  68.  Ready  to  load  or  unload. — Dantzler 

Wharf  owned  by  charterer. — A  schooner  Lumber    Co.    v.    Churchill,    136    Fed.    560, 

was  under  charter  providing  that  her  lay  days  69  C.  C.  A.  270. 

for  loading  should  commence  "from  the  A  charter  party  fixed  the  demurrage  for 
time  the  vessel  is  ready  to  receive  *  *  *  each  days  detention  of  the  vessel  "by  the 
cargo  and  notice  thereof  is  given.  *  *  *  default"  of  the  charterers  or  their  con- 
Vessel  to  take  turn  in  loading  *  *  *  signees.  It  made  no  provision  for  "dis- 
if  required."  She  arrived  in  the  loading  patch"  or  "quick  dispatch"  in  loading  or 
port  and  gave  notice  of  her  readiness  to  discharging  the  cargo,  but  fixed  the  mini- 
receive  cargo.  The  only  berth  fitted  to  mum  amount  to  be  loaded  or  discharged 
load  her  cargo  was  owned  and  controlled  each  day,  and  provided  that  the  lay  days 
by  the  charterer,  and  she  was  required  to  should  commence  "from  the  time  the 
await  her  turn,  which  involved  a  delay  captain  reports  himself  ready  to  receive 
of  several  days.  Held,  that  her  lay  days  or  discharge  cargo."  Held,  that  under 
commenced  from  the  time  she  arrived  and  the  later  provision  the  lay  days  did  not 
gave  notice.  Percy  v.  Union  Sulphur  Co.,  commence  until  the  vessel  was  ready  and 
173  Fed.  534.  in  'position  to  receive  or  discharge  cargo, 

64.  Ready  to  load  or  discharge. — Bacon  and  that  the  contract  did  not  bind  the 
V.  Ennis,  110  Fed.  404,  decree  reversed  in  charterers  for  demurrage  for  a  delay  of 
Carbon  Slate  Co.  v.  Ennis,  114  Fed.  260,  the  vessel  in  obtaining  a  wharf  at  which 
52    C.    C.   A.    146.  to  discharge,  notwithstanding  a  notice  of 

65.  Upon  entry  at  custom  house. — De-  readiness  to  discharge  from  the  captain, 
cree  Bacon  v.  Ennis,  110  Fed.  404,  re-  where,  as  the  owners  knew  or  should  have 
versed  in  Carbon  State  Co.  v.  Ennis,  114  known,  all  the  wharves  at  the  port  of  des- 
Fed.   260,   52   C.   C.  A.   146.  lination   were   public,    and    under   the    ex- 

66.  Delivery  at  different  ports. — Bowen  elusive  control  of  a  harbor  master,  who 
V.  Sizer,  93  Fed.  227.  directed   the   movements   and   position   of 
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Same — Whether  in  Berth  or  Not. — A  provision  of  a  charter  party  that 
lay  days  for  unloading  shall  commence  "when  steamer  is  ready  to  unload  and 
written  notice  given,  whether  in  berth  or  not,"  must  be  given  effect;  and  delay 
in  waiting  for  a  berth  is  chargeable  against  the  charterer,  although  the  lay 
days  do  not  commence  merely  by  notice  given  of  the  steamer's  arrival  in  port, 
but  only  when  she  is  actually  ready  to  unload,  so  far  as  she  can  be  made  so  by 
those  in  charge."  ^ 

Sundays  and  Holidays. — Where  a  Sunday  intervenes  between  the  expira- 
tion of  the  lay  days  for  discharging  a  vessel  and  the  time  when  the  discharge  is 
completed,  it  is  to  be  counted  as  a  day  of  detention.™  The  object  of  providing 
in  a  charter  party  for  one  clear  day  after  notice  of  the  readiness  of  the  vessel  to 
receive  cargo  before  the  lay  days  shall  commence  is  to  allow  the  charterer  such 
time  for  preparation,  and,  unless  made  so  by  the  terms  of  the  charter  or  custom 
of  the  port,  Svmday  is  not  to  be  counted  as  such  a  day,  and,  where  notice  of 
readiness  is  given  on  Saturday,  the  lay  days  do  not  commence  until  Tuesday.''^ 
Under  a  charter  party  stipulating  that  lay  days  shall  count  according  to  the 
custom  of  port,  and  that  twenty  running  days,  Sundays  and  holidays  excepted, 
shall  be  pllowed  for  loading  and  discharging,  the  holiday  time,  as  fixed  by 
the  statute  of  port  of  loading,  making  Saturday  afternoon  a  holiday,  will  not  be 
included  in  the  running  days.'^^  y\  charter  party  providing  for  the  allowance 
of  a  designated  number  of  nmning  days,  Sundays  and  holidays  excepted,  for 
loading  and  discharging,  is  not  affected  by  a  statute  of  the  country  of  the  port 


all  vessels  thereat,  and  by  the  rules  of  the 
port  each  vessel  was  required  to  wait 
her  turn.  Flood  v.  Crowell,  92  Fed.  402, 
34    C.    C.   A.   415. 

69.  Whether  in  berth  or  not. — New  Ru- 
perra  Steamship  Co.  v.  2,000  Tons  of  Coal, 
124  Fed.  937,  affirmed  in  Niver  Coal  Co. 
V.  Cheronea  Steamship  Co.,  142  Fed.  403, 
73   C.   C.  A.  502,  5  L.  R.  A.,   N.  S.,  126. 

While  under  the  modern  rule,  which 
gives  the  charterer  of  a  vessel  for  the 
carriage  of  coal,  ore,  grain,  or  other  like 
commodities,  for  which  special  facilities 
for  loading  and  discharging  are  in  gen- 
eral use,  the  option  to  select  the  berth  at 
which  the  vessel  shall  load  or  discharge 
within  reasonable  limitations,  and  which 
subjects  her  to  the  necessary  delay  in 
awaiting  her  return  without  demurrage, 
the  customary  charter  provisions  that  lay 
days  shall  commence  when  the  vessel  is 
"ready  to  unload  and  discharge"  and  "writ- 
ten notice  is  given"  have  no  effect,  ex- 
cept from  the  time  the  vessel  reaches  the 
precise  berth  where  she  is  ordered;  but 
a  provision  in  a  coal  charter  that  the  time 
for  discharging  should  commence  when 
the  vessel  was  ready  to  unload  and  writ- 
ten notice  given,  "whether  in  berth  or 
not,"  was  evidently  intended  to  relieve 
the  vessel  from  the  burden  of  such  rule, 
and  the  clause  must  be  given  effect  in 
accordance  with  its  plainly  expressed 
meaning,  and  the  lay  days  for  discharging 
commenced  when  the  vessel  gave  notice 
that  she  was  ready  to  unload  and  was 
ready,  whether  at  her  designated  berth  or 
not.  Decree,  New  Ruperra  Steamship  Co. 
V.  2,000  Tons  of  Coal,  124  Fed.  937,  af- 
firmed in  Niver  Coal  Co.  v.  Cheronea 
Steamship  Co.,  142  Fed.  402,  73  C.  C.  A. 
502,  5  L.   R.  A.,   N.   S.,  126. 


70.  Sundays  and  holidays. — Washington 
Marine  Co.  v.  Rainier  Mill,  etc.,  Co.,  198 
Fed.   143. 

71.  The  Assyria,  98  Fed.  316,  39  C.  C. 
A.    97. 

78.  Holidays. — A  charter  party  provided 
for  loading  or  discharging  according  to 
custom  of  port,  and  allowed  20  running 
days,  Sundays  and  holidays  excepted,  for 
loading  and  discharging.  A  statement  of 
the  lay  days  used  in  loading  was  sub- 
mitted to  the  master  by  the  charter, 
which  concluded  with  the  words,  "No- 
vember 14,  steamer  cleared;  does  not 
count  according  to  custom  of  port."  The 
master  signed  the  statement,  adding, 
"Written  under  protest,  on  account  of 
Saturday  being  counted  a  half  day."  He 
testified  that  all  he  knew  about  the  cus- 
tom as  to  clearance  day  was  derived  from 
the  agents  of  the  charterer.  Held,  that 
the  failure  to  protest  as  to  the  date  of 
clearance  did  not  conclude  the  owner's 
contract  rights.  Holman  v.  Cans  Steam- 
ship Line,   186   Fed.  96,  108   C.   C.  A.   208. 

A  provision  of  a  charter  party  that  "hol- 
idays" should  not  be  counted  as  lay  days 
for  loading  must  be  construed  in  ac- 
cordance with  the  presumed  intention  of 
the  parties  to  exclude  only  such  days  as 
were  holidays  in  the  usual  and  ordinary 
sense,  which  were  customarily  observed 
by  a  cessation  of  work,  and  did  not  en- 
title the  charterers  to  exclude  a  series 
of  holidays  subsequently  appointed  by 
the  ^  Governor  on  account  of  a  financial 
panic  for  the  sole  purpose  of  deferring 
the  maturity  of  financial  obligations,  and 
which  were  not  observed,  nor  intended  to 
be  observed,  by  a  cessation  of  labor  or 
traffic.  Kerr  v.  Schwaner,  177  Fed.  659, 
101   C.   C.   A.   285. 


§  4371  CARRIERS.  3970 

of  discharge,  which  provides  that  lay  days  begin  to  run  from  second  weekday 
morning  after  notice  has  been  given  on  a  Sunday  or  holiday.'^* 

Rainy  Days. — ^A  provision  of  a  charter  party  for  the  carriage  of  a  cargo  of 
wheat  to  be  loaded  at  Portland,  Or.,  that  "rainy  days"  should  not  be  counted 
as  lay  days  for  loading,  is  presumed  to  have  been  made  with  reference  to  the 
established  rule  of  that  port  and  excludes  only  days  on  which,  on  account  of 
rain  and  with  reference  to  the  facilities  of  the  port  in  the  way  of  covered 
docks,  etc.,  for  the  protection  of  vessels  while  loading,  cargo  could  not  be  safely 
and  conveniently  loaded.'^* 

Strikes  of  Employees. — Where  a  charter  provided  that  a  certain  number 
of  working  days  should  be  allowed  for  loading  the  vessel,  detention  caused  by 
strikes  or  "estoppage  of  labor"  not  included,  days  on  which  those  loading  the 
vessel  refused  to  work  owing  to  storms,  and  days  when  the  labor  organizations 
withdrew  their  members  to  attend  a  funeral  and  for  the  celebration  of  Labor 
Day,  should  not  be  excepted  from  the  days  allowed  for  loading;  all  days  save 
Sundays  and  legal  holidays  being  working  days,  and  there  having  been  no  forced 
stoppage,  within  the  meaning  of  the  charter  party.'' ^ 

Days  Allowed  for  Loading. — Where  a  charter  provided  that  a  vessel  should 
proceed  to  Pensacola  and  there  load,  the  cargo  to  be  delivered  alongside,  and  that 
14  working  days  should  be  allowed  the  charterer  for  loading  the  vessel,  a  con- 
tention that  under  the  terms  of  the  charter  party  the  duty  of  the  charterer  was 
€nded  when  the  cargo  was  delivered  alongside,  and  that  all  delays  in  loading 
and  stowing  the  cargo  were  at  the  risk  of  the  shipowner,  was  without  merit.^® 

Days  Lost  in  Putting  Up  Gear  of  Vessel. — Days  lost  in  putting  up  the 
gear  of  a  vessel,  preparatory  to  taking  her  cargo,  being,  under  the  terms  of  the 
•charter  party,  a  part  of  the  charterer's  duty,  should  be  included  in  the  lay  days.'^ 

Time  Designated  by  Charterer. — W^here  respondent,  the  owner  of  a  cargo 
of  coal  to  arrive,  contracted  with  libelant  to  receive  the  same  alongside  and 
transport  it  to  another  port,  and  also  notified  libelant  to  have  his  barges  ready 
on  a  certain  date  when  the  cargo  was  expected,  libelant  was  entitled  to  compute 
lay  days  from  that  date,  and  to  demurrage  for  the  excess  after  the  lay  days 
•expired  before  the  cargo  arrived  and  his  barges  were  loaded.''^ 

Delay  Caused  by  Negligence  of  Charterer. — \\here  charterers  neglected 
to  advise  their  agents  at  the  port  of  destination  of  their  agreement  to  attend 
to  the  entering  of  the  ship  at  the  custom  house  upon  her  arrival,  by  reason  of 
which  such  agents  refused  to  act,  and  a  delay  of  three  days  was  caused  in 
having  the  ship  entered,  the  owners  were  entitled  to  include  such  davs  in  the 
lay  days  allowed  by  the  charter  for  discharging.'^'  Under  a  charter  of  a  vessel 
to  carry  a  cargo  of  wheat  to  be  loaded  by  the  charterers  ^^'ithin  a  time  specified, 
which  contained  a  provision  that  lay  days  for  loadinsr  should  not  be  counted 
during  any  time  the  bringing  of  the  cargo  to  the  port  of  loading  was  delayed  by 
railroad  accidents,  or  any  other  hindrance  beyond  the  charterer's  control,  where 
the  charterers  loaded  only  with  a  particular  grade  of  wheat  which  thev  had  with 
other  grades  stored  on  lines  of  a  railroad  company,  they  were  not  entitled  to  the 
benefit  of  such  provision,  on  the  ground  that  the  company  did  not  furnish 
sufficient  cars  to  bring  in  that  particular  wheat  within  the  time  fixed  by  the 
■charter,  when  their  notice  to  the  company  was  only  to  furnish  cars  generally, 

73.  Holman  v.  Gans  Steamship  Line,  77.  Days  lost  in  putting  up  gear  of  ves- 
108   C.   C.   A.   208,   186   Fed.   96.                           sel.— Wood   v.    Keyser,    84    Fed.    688,    de- 

74.  Rainy  days.— Kerr  v.  Schwaner,  101  cree  affirmed  in  87  Fed.  1007,  31  C.  C. 
C   C.   A.   285,   177  Fed.  659.  A.   358. 

75.  Strikes  of  employees.-Hagerman  v.  J^'  "r™,^,  designated  by  charterCT.- 
Norton,   105   Fed.  996,  46  C.   C.  A.   1.  ^:^l''^'^  ^-  Weaver  Coal,  etc.,  Co.,  128  Fed. 

76.  Days    allowed    for    loading.— Hag-  79.  Delay  caused  by  negligence  of  char- 

«rman  v.  Norton,  105  Fed.  996,  46  C.  C.  terer.— Hagar  v.  Elmslie,  107  Fed.  511,  46 
-A.  1.  C.    C.   A.    446. 
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and  it  did  furnish  sufficient  to  bring  in  double  the  quantity  required,  but  in  part 
of  dififerent  grades,  which  the  charterers  loaded  on  other  vessels.*'' 

Where  Charterer  Fails  to  Designate  Place  of  Discharge. — Where  by 
the  terms  of  a  charter  party  the  charterer  is  to  name  the  berth  for  discharging, 
he  should  be  ready  to  receive  the  cargo  when  the  vessel  is  ready  to  deliver,  even 
if  she  can  not  do  so,  either  because  he  has  not  named  the  berth,  or  because  he 
has  named  a  berth  to  which  she  can  not  get,  or  to  which  she  is  prevented  from 
getting  through  no  fault  of  hers.^i  Where  the  consignee  of  a  ship's  cargo  is 
given  the  right  by  the  charter  party  to  designate  the  place  of  discharge  at  the 
port  of  delivery,  either  at  a  safe  wharf  or  alongside,  it  is  his  duty  to  exercise 
such  right  within  a  reasonable  time  after  notice  of  the  arrival  of  the  vessel  at 
the  port,  and  his  failure  to  do  so  is  a  waiver  of  the  right,  and  entitles  the  ship 
to  consider  her  voyage  at  an  end,  and  give  notice  of  her  readiness  to  discharge, 
which  will  start  her  lay  days  to  running.*^ 

§  4372.  Indemnity. — If  the  master,  after  beginning  to  unload,  intends  to 
discontinue  until  security  is  given  for  demurrage,  he  should  give  such  timely 
notice  thereof  as  will  enable  the  charters  to  furnish  the  required  security  with- 
out delaying  the  progress  of  the  work,  or  adopt  a  means  by  which  prompt  dis- 
charge can  be  made  and  the  lien  of  the  vessel  retained.*^ 

§  4373.  Waiver  and  Release  of  Demurrage. — Where  a  charter  expressly 
provides  the  lay  days  for  loading  and  discharging,  and  fixes  the  amount  of  de- 
murrage to  be  paid  for  overtime  consumed  by  the  charterer,  the  owner  can  not 
be  held  to  have  waived  such  provision,  except  upon  clear  evidence.**  An  agree- 
ment between  a  master  and  a  charterer  that  the  latter  shall  mail  a  check  to  the 
master  for  the  freight  earned  at  once  on  being  advised  that  the  discharge  of 
<'argo  has  been  completed  to  another  port  to  which  the  vessel  was  to  proceed  is 
a  waiver  of  strict  performance  of  a  provision  of  the  charter  party  making  the 
freight  due  at  once  on  discharge,  and  where  the  check  was  so  mailed  on  the 
"day  the  discharge  was  completed,  and  was  received  and  collected  by  the  master, 
he  can  not  claim  demurrage  for  the  time  between  the  discharge  and  payment, 
nor  can  he  maintain  a  libel  against  the  cargo  for  the  freight,  filed  in  the  mean- 
time.^s 

Failure  to  Protest  against  Delay. — Where  a  shipper  bound  himself  to 
unload  in  twenty  days  after  notice  of  the  arrival  of  the  vessel  and  to  pay  de- 
murrage, and  the  master  gave  notice  of  the  vessel's  arrival  and  his  readiness  to 
deliver,  the  failure  to  protest  against  the  shipper's  delay  was  not  evidence  of  an 
assent  to  the  delay ;   no  protest  under  the  agreement  being  necessary.^^ 

A  receipt  in  full  for  all  claims  under  a  charter  executed  by  a  master  at  the 
port  of  discharge  on  payment  to  him  of  only  the  freight  due  does  not  release  the 
charterers  from  a  claim  for  demurrage  which  was  also  made  at  the  time  by  the 

80.  Kerr  v.  Schwaner,  101  C.  C.  A.  S85,  from   mouth    of   Newtown    creek   and   re- 

177   Fed.   659.  turn,   which    does   not   bind   the   charterer 

81    Where   charterer  fails  to  designate  to  have  her  discharge  at  a  berth  in  such 

place     of     discharge.— The      Edward     T.  creek,    but   merely   gives    him   the   option 

•Stotesbury,  187  Fed.  Ill,  109  C.  C.  A.  31,  to  do  so.    The  Edward  T.  Stotesbury,  187 

reversing  decree  Eaton  v.  Cargo  of  Lum-  Fed.  Ill,  109  C.  C.  A.  31. 

ber,   180   Fed.   513.  82.   Dewar  v.   Mowinckel,   179   Fed.   355, 

Where    a   charter   party   required   deliv-  103  C.   C.  A.  539. 

ery   of  the   cargo   of  lumber   at   the   port  93.  Indemnity.— Ten  Thousand  &  Eighty- 

of  New  York,  and  provided  that  the  lay  Two  Oak  Ties,  87  Fed.  935. 

days  for  discharging  were  to  begin  when  g^^   ^N^xv^r  and   release   of   demurrage. 

'captain   reports  his  vessel  ready  to   dis-  _Henningsen  v.  Watkins,  110  Fed.  574 

charge   cargo  in   New  York  Harbor,     he  ^                             ' 

may  give  the  notice  when  ready  in  such  °°-  •'■"e  *-argo,  \ii  I'ed.  881. 

"harbor,   notwithstanding   a  further   provi-  86.   Failure  to   protest  against  delay. — 

.sion  that  the  charterer  shall  pay  towage  Brown  v.  Ralston,  25  Va.  (4  Rand.)  504. 
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master,  and  rejected,  where  the  master  was  compelled  to  give  such  receipt  in 
order  to  collect  the  freight,  and  did  so  under  protest.*^ 

The  delivery  of  cargo  and' collection  of  freight  money  is  not  a  waiver 
of  a  claim  for  demurrage.*^ 

§  4374.  Lien. — The  vessel  has  a  lien  on  the  cargo  for  demurrage,  enforce- 
able in  admiralty.^® 

Cargo  Damaged. — The  right  of  a  vessel  carrying  cargo  "free  of  handling" 
to  a  lien  for  demurrage  for  delay  of  the  consignee  in  beginning  to  discharge  is 
not  affected  by  the  fact  that  the  delay  arose  from  the  refusal  of  the  consignee 
to  receive  the  cargo  because  damaged  in  transit  by  an  excepted  peril,  and  the 
fact  that  during  the  delay  the  consignee-  was  negotiating  with  the  ov/ner  to 
purchase  the  damaged  cargo  at  a  reduced  price. ^^ 

Effect  of  Delivery  of  Cargo. — When  cargo  has  been  absolutely  delivered 
to  the  consignee  before  service  of  process  thereon,  the  lien  for  demurrage  is 
lost.*!^  Discharging  cargo  after  giving  notice  of  a  claim  for  demurrage  is  not  a 
waiver  of  the  lien,  where  such  cargo  is  placed  on  the  dock,  and  kept  separate 
from  other  goods,  so  as  to  be  capable  of  identification. ^^ 

§§  4375-4378.  Actions— §  4375.  Libel.— A  claim  in  a  libel  for  demur- 
rage should  be  specific,  stating  the  number  of  days  and  the  dates  for  which  the 
demurrage  is  claimed.^*  A  libel  for  demurrage,  which  alleges  merely  that  the 
goods  were  consigned  to  respondent  and  received  by  libelant  for  delivery  to 
him,  does  not  state  a  cause  of  action,  the  rule  being  that  a  mere  consignee,  who 
is  not  the  shipper  or  carrier  of  the  goods,  nor  interested  therein,  is  not  ordinarily 
liable  for  demurrage.^* 

A  libel  which  alleges  that  libelant  hired  a  lighter  to  persons  engaged  in 
furnishing  a  cargo  of  lumber  to  be  loaded  on  a  vessel,  and  that  the  lighter  was 
detained  by  the  master  of  the  vessel,  not  on  account  of  the  hirers,  but  for  the 
benefit  of  the  vessel,  for  fourteen  days  after  the  expiration  of  the  time  allowed 
by  the  custom  of  the  port  for  unloading  it,  but  which  contains  no  averment  as  to, 
whose  duty  it  was  to  unload  it,  and  avers  no  contract  with  the  vessel  or  her 
master,  is  insufficient  to  state  a  cause  of  action  in  rem  against  the  vessel  for  the 
demurrage.^5 

§  4376.  Defenses. — A  provision  of  a  charter  allowing  the  charterer  a  cer- 
tain number  of  lay  days  for  loading  and  discharging,  and  requiring  the  pay- 
ment of  demurrage  for  any  additional  time  taken,  is  an  absolute  and  uncondi- 
tional engagement  on  the  part  of  the  charterer,  who  can  not  be  relieved  there- 
from except  on  the  ground  that  the  delay  was  due  to  the  fault  or  negligence  of 
the  owner,  or  those  for  whom  he  is  responsible ;  and  such  fault  or  negligence  is 
an  affirmative  defense  in  a  suit  to  recover  the  stipulated  demurrage,  the  burden 
of  pleading  and  proving  which  rests  upon  the  charterer.^e    Under  a  contract  for 

87.  Durchman  v.  Dunn,  101  Fed.  606.  90.  Cargo  damaged. — Pioneer  Fuel   Co. 

88.  Judgment,  Elphicke  v.  Iroquois  Fur-  v.  McBrier,  84  Fed.  495,  28  C.  C.  A.  466. 
nace  Co.,  102  111.  App.  138,  affirmed  in  91.  Effect  of  delivery  of  cargo.— Two 
65  N.  E.  784    200  111.  411.  Hundred    &   Sixteen    Loads    &   Six   Hun- 

89.  Lien.— Warehouse,  etc..  Supply  Co.  dred  &  Seventy-Eight  Barrels  of  Ferti- 
V.   Galvin,   71  N.  W.   804,   96  Wis.   523.  Vaf^r,   88   Fed.   984. 

Where,  by  a  contract  for  the  purchase  on   -d-             -pi'/-!          -kj-  t.  ■        oi  -c  j 

of  coal,  it  was  to  be  shipped  by  the  sel-  ^^^■^^''c^n    T  2m    '"'  ^'=^"^''  ^*  ^^^^ 

lers   from   England,   and  delivered   to   the  _U     a  „.;'„'     ^t,      r^             ^no   -c-  j    001 

purchaser  at  New  York,  the  sellers  were  f'  tt^^°^^-~y\.^^'F'     n           <t 

authorized  to  contract  for  the  carriage  of  ^^^  ^^'%\^^^,'^'^''^''^^  ^o.  v.  Voge- 

the  coal  either  as  owners  from  whom  the  '"^"'  ^"   *^^-  ^^"• 

title  had  not  passed  or  as  agents  for  the  95.  Dunwody  v.  The  Campbell,  106  Fed. 

purchaser,  and  by  such   contracts  to  sub-  ^■*^>  ^^  ^-   C-.  A.  464. 

iect    the   coal   to   a    lien   for    demurrage.  96.    Defenses. — Hagar    -u.    Elmslie,    107 

Taylor  v.  Fall  River  Ironworks,  124  Fed.  Fed.  511,  46  C.  C.  A.  446. 
826. 
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the  carriage  of  a  number  of  cargoes  of  coke  between  certain  ports  by  two  ves- 
sels, which  provided  that  the  vessels  should  be  kept  a  regular  period  apart  as 
much  as  possible,  where  the  vessels  were  accepted  and  loaded  when  tendered, 
and  the  freight  was  paid,  without  any  protest  or  objection,  although  they  were 
not  kept  a  regular  period  apart,  and  no  damage  is  shown  to  have  resulted,  the 
shipper  can  not  set  up  such  breach  of  the  contract  in  defense  to  an  action  for 
demurrage.^''^ 

Smaller  Claim  Presented. — Complainant,  on  a  libel  for  demurrage,  is  not 
precluded  from  proving  the  exact  loading  and  discharging  times  by  having  pre- 
viously presented  a  bill  for  a  smaller  amount. ^^ 

Breach  of  Charter  Party. — Where  two  vessels,  chartered  to  carry  a  number 
of  cargoes  of  coke  between  two  ports,  were  accepted  and  loaded  under  the 
charter  when  tendered,  and  the  freight  was  paid  without  objection,  the  char- 
terer can  not  set  up  a  claimed  breach  of  the  charter  in  failing  to  keep  the  vessels 
at  regular  intervals  apart  as  a  defense  to  an  action  for  demurrage  for  delay  in 
loading  where  such  alleged  breach  did  not  cause  or  contribute  to  the  delay  or 
otherwise  cause  damage  to  the  charterer.^^ 

§  4377.  Presumptions  and  Burden  of  Proof. — In  the  absence  of  proof 
to  the  contrary,  it  will  be  assumed  that  the  rate  of  demurrage  charged  by.  a  car- 
rier of  an  interstate  shipment  is  in  accord  with  that  established  by  law.^ 

Burden  of  Proof. — The  burden  is  on  him  who  seeks  to  recover  damages  for 
the  failure  to  discharge  a  vessel  in  the  customary  time  to  prove  that  the  charterer 
did  not  exercise  reasonable  diligence  to  discharge  her  under  the  actual  circum- 
stances of  the  particular  case.^  But  proof  that  the  vessel  was  delayed  in  unload- 
ing beyond  the  customary  time  for  discharging  such  cargoes  at  the  port  of  her 
delivery  throws  upon  the  charterer  the  burden  of  excusing  the  delay  by  proof 
of  the  acti:al  circumstances  of  the  delivery  and  his  diligence  thereunder.^ 

§  4378.  Limitations  and  Larhes. — Time  does  not  begin  to  run  against  a 
suit   for  demurrage  for  delay  in   discharging  until  the  lay  days   allowed  have 

97.  Atlantic,  etc.,  Steamship  Co.  v.  Gug-  owner  has  the  burden  of  proving  either 
genheim,  123  Fed.  330,  decree  affirmed  in  that  the  vessel  was  not  loaded  or  dis- 
147  Fed.  103,  77   C.   C.  A.  329.  charged    in    accordance    with    the    custom 

98.  Smaller  claim  presented. — Eikrem  v.  of  the  port,  or  that  there  was  unneces- 
New  England  Briquette  Coal  Co.,  125  sary  and  unreasonable  delay  through  the 
Fed.   987.  fault  or  negligence  of  the  charterer.     Wil- 

99.  Breach  of  charter  party. — Decree  liscroft  v.  Cargo  of  the  Cyrenian,  123  Fed. 
133    Fed.    330,    affirmed    in    Atlantic,    etc.,       169. 

Steamship    Co.    v.    Guggenheim,    147    Fed.  A  counterclaim  by  respondent  for  fail- 

103,  77  C.  C.  A.  329.  ure    to    receive    bricks    shipped    promptly 

1.  Presumptions  and  burden  of  proof.  on  their  reaching  the  port  of  shipment 
— Barker-Bond  Lumber  Co.  v.  Pennsyl-  will  be  dismissed,  where  respondent  did 
vania  R.  Co.,  131  N.  Y.  S.  634,  74  Misc.  not  show  any  agreement  to  receive,  ex- 
Rep.   63.  cept  when  formal  declarations  were  made 

2.  Burden  of  proof. — 70  Fed.  268,  af-  by  libelant  of  an  option  to  take  the  bricks 
firmed  in  Empire  Transp.  Co.  v.  Phila-  at  a  certain  time,  on  which  proper  action 
delphia,  etc..  Iron  Co.,  77  Fed.  919,  33  C.  was  taken.  Tweedie  Trading  Co.  v.  New 
C.  A.  564,   35  L.  R.  A.  623.  York,    etc.,    R.    Co.,    166    Fed.    993. 

In  the  absence  of  any  provision  on  the  3.   Empire  Transp.   Co.  v.   Philadelphia, 

subject  in  the  bill  of  lading,  a  consignee  etc.,   Iron   Co.,  77   Fed.   919,   23    C.    C.   A. 

is  under  the  duty  of  receiving  the  cargo  564,  35   L.  R.  A.  633,  affirming  decree  70 

as   discharged   within   a   reasonable    time,  Fed.    268. 

but  to  entitle  the  owner  to  demurrage  he  In   a   suit   for   demurrage  for   delay  by 

has  the  burden  of  proving  that  there  \yas  a  cargo  owner  in  discharging,  where  the 

unreasonable     delay.      Tweedie     Trading  contract    fixed    no    time    for    discharging 

Co.  V.   Barry,  305   Fed.  721,   134   C.   C.  A.  proof    by    libelant    that    the    actual    time 

15,  reversing  decree  194  Fed.  386.        _  taken    exceeded    a   reasonable   time    casts 

In  the  absence  of  a  charter  provision  on  the  respondent  the  burden  of  show- 
on  the  subject,  to  establish  the  liability  in.g  a  legal  excuse  therefor  to  avoid  lia- 
of  a  charterer  for  demurrage  on  account  bility.  Tweedie  Trading  Co.  v.  Barry, 
of   delay   in    loading   or    discharging,    the  194  Fed.  386. 
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expired.*  In  an  action  for  demurrage,  commenced  three  and  one-half  years 
after  the  transactions,  the  mere  lapse  of  time  is  insufficient  to  bar  the  action,  in 
the  absence  of  some  special  reason,  such  as  loss  of  testimony.^  But  where,  the 
owner  of  a  vessel  delayed  his  action  for  demurrage  for  six  years,  the  claim  was 
presumably  stale.^ 

4.     Limitation    and    laches. — Davis     v.  5.  Tweedie  Trading  Co.  v.  Thomsen  & 

Smokeless  Fuel  Co.,  196  Fed.  753,  116  C.      Co.,  173  Fed.  710. 

C.  A.  381,  affirming  decree  183  Fed.  1004.  6.  Jameson  v.  Sweeney,  66  N.  Y.  S.  494, 

32  Misc.  Rep.  645. 
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§  4379.  Nature  of  Liability  of  Vessel. — 111  Passenger. — A  carrier  by 
water  must  take  as  passengers  all  who  offer  themselves,  ill  or  well,  provided  it 
can  furni.=;b  the  necessary  accommodations,  and  the  passenger  is  willing  to  pay 
for  what  he  demands ;  but,  where  one  who  is  ill  presents  herself  to  a  common 
carrier  for  transportation  by  water,  it  is  her  duty  to  state  the  fact  that  she  is  ill 
and  make  special  arrangements  for  her  transportation  as  a  person  in  need  of 
medical  attention,  and  the  carrier  is  not  bound  to  receive  her  as  an  ordinary 
passenger.! 

§  4380.  What  Law  Governs. — An  action  in  an  admiralty  court  of  the 
United  States  to  recover  for  injuries  sustained  by  an  American  passenger  on  a 
foreign  ship  on  the  high  seas  is  governed  by  the  general  maritime  law  as  ad- 
ministered in  this  country,  which  gives  a  remedy  against  the  ship's  owners 
where  the  injury  was  due  to  the  negligence  of  those  in  charge  of  her  navigation.* 

Locus  of  Tort. — The  locus  of  a  tort  is  determined  by  the  place  where  the 
injury  and  damage  arose,  rather  than  where  the  negligent  act  which  produced 
such  injury  was  committed;  and  a  libel  to  recover  damages  for  the  death  by 
drowning  of  libelant's  intestate,  as  the  result  of  a  collision  and  the  sinking  upon 
the  high  seas  of  a  vessel  sailing  under  the  French  flag,  and  on  which  the  de- 
ceased was  a  passenger,  alleged  to  have  been  due  to  negligent  navigation,  which 
does  not  allege  that  the  drowning  occurred  upon  the  vessel,  fails  to  show  that 

1.  Ill  Passenger. — Connors  v.  Cunard  Elder  Dempster  Shipping,  122  Fed.  983, 
Steamship  Co.,  90  N.  E.  601,  204  Mass.  reversed  in  125  Fed.  732,  60  C.  C.  A.  500. 
310,  26  L.  R.  A.,  N.  S.,  171,  17  Am.  &  See  ante,  "What  Law  Governs  Relation- 
Eng.  Ann.   Cas.   1051.  ship,"   §  2117. 

2.  What     law     governs. — Pouppirt     v. 
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the  cause  of  action  arose  upon  French  territory,  so  as  to  render  the  law  of 
France  applicable  thereto,  conceding  that  the  carrying  of  the  French  flag  ex- 
tended the  jurisdiction  of  such  law  to  the  ship.^ 

Persons  Formerly  Employed  on  Ship — Being  Returned  Home  as  Part 
of  Their  Compensation. — Citizens  of  the  United  States,  who  shipped  as 
horsemen  on  an  English  ship  to  care  for  horses  and  mules  during  a  voyage  from 
New  Orleans  to  South  Africa  under  a  contract  that  they  should  be  returned  free 
to  an  American  port,  subjected  themselves  to  the  English  law,  and  during  the 
time  of  their  service  were  to  be  considered  and  treated  as  British  subjects;  but 
their  terms  of  service  ended  at  the  end  of  the  voyage  in  South  Africa,  the  pas- 
sage home  being  a  part  of  their  compensation,  and  on  the  voyage  home  they 
were  passengers,  and  their  rights  as  such  were  governed  by  the  laws  of  the 
United  States.* 

Limited  Liability  Acts. — See  post,  "Limited  Liability  Act,"  §§  4494-4530. 

§  4381.  Statutory  Regulation  in  General. — Congress  has  power  to  pro- 
vide for  the  better  security  of  the  lives  of  passengers  on  board  vessels.^ 

As  to  Failure  of  Pilot,  Engineer,  Mate  or  Master  to  Observe  Regula- 
tions.—Under  Rev.  St.,  §  4413  (U.  S.  Comp.  St.  1901,  p.  3020),  which  pro- 
vides that  every  pilot,  engineer,  mate,  or  master  of  any  steam  vessel  who  neg- 
lects or  willfully  refuses  to  observe  the  regulations  established  pursuant  to  §  4412 
shall  be  liable  for  all  damages  sustained  by  a  passenger  by  such  neglect,  a  re- 
covery is  only  authorized  against  pilots,  engineers,  mates,  and  masters,  as  dis- 
tinguished from  owners.® 

§  4382.  Regulation  as  to  Steam  Vessels. — The  provisions  of  act  Cong. 
Tan.  18,  1897,  c.  61,  29  Stat.  489  (U.  S.  Comp.  St.  1901,  p.  3029),  that  all  ves- 
sels above  15  tons  burden  carrying  passengers  and  propelled  by  gas,  fluid,  nap- 
tha,  or  electric  motors  are  subject  to  the  provisions  of  Rev.  St.,  §  4426  (U.  S. 
Comp.  St  1901,  p.  3029),  relating  to  inspection,  and  requiring  engineers  and 
pilots  therefor,  and  declaring  that  all  vessels  so  propelled,  without  regard  to 
lonnage,  are  subject  to  section  4412  (page  3020)  and  so  much  of  sections  4233 
(page  2893)  and  4234  as  the  board  of  supervising  inspectors  shall  deem  applica- 
ble and  practicable  for  such  navigation,  do  not  regulate  to  steam  vessels  em- 
ployed in  inland  navigation.''' 

Inspection. — Where  a  steamship  had.  a  portion  of  her  guards  torn  away 
by  a  collision  with  a  bridge  pier,  but  an  examination  by  competent  men  disclosed 
no  injury  to  her  hull  or  machinery,  and  only  slight  repairs  were  necessary,  and 
she  had  been  regularly  inspected   and  pronounced  stanch  and  seaworthy  only 

3.  Locus  of  tort. — Rundell  v.  La  Cam-  with  coal  for  transportation,  having  on 
pagnie  Generale  Transatlantique,  100  Fed.  board  the  master  with  his  family,  is  not 
655,  40   C.   C.  A.   625,  49  L.   R.  A.   93.      _  a  "barge  carrying  passengers"  within  the 

4.  Persons  formerly  employed  on  ship  meaning  of  §  4452,  Rev.  Stat.,  which  re- 
— Being  returned  home  as  part  of  their  quires  that  such  a  barge  while  in  tow  of 
compensation. — The  European,  120  Fed.  a  steamer,  shall  be  provided  with  "fir'» 
776,   57  C.  C.  A.  140.  buckets,  axes,  life  preservers  and  yawls.' 

5.  Statutory  regulation  in  general. — See  Transportation  Line  v.  Cooper,  99  U.  S. 
ante,   "Interstate   and   International    Com-  78,  25  L.  Ed.  383. 

merce,   Part  VI.  A    remission    by   the    secretary    of    thr 

The  Act  of  7th  July,  1838  (5  Stat,  at  L.,  treasury  under  §  5294  of  the  Revised  Stat- 

304).— See   Waring   v.    Clarke    (U.    S.),    5  utes  of  penalties.— The  Laura,   114  .U.   S. 

How.   441,   12  L.   Ed.   226.  _  411,  29_  L.  Ed.  147,  5  S.   Ct.  881. 

The  number  and  mode  of  carrjring  pas-  Liability   of   vessel,   owner  and  master. 

sengers    on    board    a   merchant    vessel    is  — See  The  Strathairly,  124  U.  S.  558,  31  L. 

regulated  by  the   Federal   Statutes.     Rev.  Ed.  580,  8  S.  Ct.  609. 

Stat,  §§  4352,  4270,  inclusive.    The  Strath-  6.  As  to  failure  of  pilot,  engineer,  mate 

airly,   124  U.  S.   558,   31  L.   Ed.   580,  8   S.  or   master   to   observe   regulations. — Beck 

Ct.  609.  V.  Johnson,   169  Fed.  154. 
Paraphernalia    for   preserving   life    and  7.    Regulations   as   to    steam   vessels. — 

extinguishing   fires. — A    canal   boat   laden  Beck  v.  Johnson,    169   Fed.   154. 
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three  months  before,  the  fact  that  no  reinspection  was  applied  for  after  the  ac- 
cident does  not  constitute  a  failure  to  comply  with  Rev.  St.,  §  4417  [U.  S. 
Comp.  St.  1901,  p.  3024],  regarding  inspection,  which  will  render  her  owners 
liable  for  injuries  to  passengers  or  their  effects  under  §  4493  [U.  S.  Comp.  St. 
1901,  p.  3058],  creating  such  liability,  where  they  have  failed  to  comply  with 
any  of  the  provisions  of  that  title,  when  it  is  not  shown  that  any  injury  in  fact 
resulted  which  impaired  the  strength  or  safety  of  the  vessel.* 

As  to  Officers  and  Crew.— Under  Rev.  St.,  §  4463  (U.  S.  Comp.  St.  1901, 
p.  3045),  providing  that  no  steamer  carrying  passengers  shall  depart  from 
any  port  unless  she  shall  have  in  her  service  a  full  complement  of  licensed  offi- 
cers and  full  crew  sufficient  at  all  times  to  manage  the  vessel,  etc.,  not  only  must 
the  vessel  have  a  full  complement  of  licensed  officers  and  adequate  crew  with 
reference  to  all  the  exigencies  of  the  intended  route,  but  the  officers  and  crew 
must  be  competent  for  any  exigency  that  is  likely  to  happen.^ 

§  4383.  Regulations  as  to  Dangerous  Articles. — Gasoline  Contained 
in  Tank  of  Automobile. — Under  Rev.  St.,  §  4472,  prohibits  passenger  steam- 
ers from  carrying  as  freight  certain  articles,  including  petroleum  products  or 
other  like  explosive  fluids,  except  in  certain  cases  and  under  certain  restrictions. 
By  Act  Feb.  20,  1901,  c.  386,  31  Stat.  799  [U.  S.  Comp.  St.  1901,  p.  3050],  the 
section  was  amended  by  adding  the  following  provision :  "Nothing  in  the  fore- 
going or  following  sections  of  this  act  shall  prohibit  the  transportation  by  steam 
vessels  of  gasoline  or  any  of  the  products  of  petroleum  when  carried  by  motor 
vehicles  (commonly  known  as  automobiles)  using  the  same  as  a  source  of  mo- 
tive power:  Provided,  however,  that  all  fire,  if  any,  in  such  vehicles  or  auto- 
mobiles be  extinguished  before  entering  the  said  vessel  and  the  same  be  not 
relighted  until  after  said  vehicle  shall  have  left  the  same.  *  *  *"  Under  this 
provision  gasoline  contained  in  the  tank  of  an  automobile  being  transported  on 
a  steam  vessel  was  carried  as  freight,  within  the  meaning  of  the  statute ;  that 
an  automobile  in  which  the  motive  power  was  generated  by  passing  an  electric 
spark  through  a  compressed  mixture  of  gasoline  and  air  in  the  cylinder,  caus- 
ing intermittent  explosions,  carried  a  fire  while  the  vehicle  was  under  motion 
from  its  own  motive  power;  and  that  the  carrying  by  a  steam  ferryboat  of  such 
a  vehicle,  which  was  run  on  and  off  the  boat  under  its  own  power,  was  a  viola- 
tion of  the  statute. 10 

§  4384.  Regulations  as  to  Immigrants  and  Other  Passengers  from 
Foreign  Ports. — Delivery  of  List  of  Passengers  to  Collector. — Section 
4266,  Rev.  Stat.  U.  S.,  requires  the  master  of  any  vessel  arriving  in  the  United 
States  from  any  foreign  place  to  deliver  a  list  of  all  passengers  taken  on  board 
at  any  foreign  port  to  the  collector  of  the  district  in  which  such  vessel  shall  ar- 
rive.ii 

Obligation  to  Carry  Persons  Applying  for  Passage. — Where  a  ship  acts 
as  a  common  carrier,  its  obligation  is  the  same  as  other  carriers. ^^ 

§§  4385-4390.  Contracts,  Fares,  Passage  and  Tickets. — See  ante, 
"Fares,  Tickets,   Special  Contracts,  Transfers,  etc.,"  chapter  22. 

§  4385.  In  General. — Contracts  for  Carriage  of  Passengers. — A  con- 
tract for  the  transportation  of  passengers  by  a  steamship  on  the  ocean  is  a  mari- 

8.  Inspection.— The  Longfellow,  104  collector.— The  Strathairly,  124  U.  S.  558, 
Fed.    360,    45    C.    C.   A.    379.  31    L.    Ed.   580,   8   S.    Ct.   609. 

9.  As  to  officers  and  crew. — Northern  12.  Obligation  to  carry  persons  apply- 
Commercial  Co.  v.  Lindblom,  162  Fed.  ing  for  passage. — Pearson  v.  Duane  (U. 
250,  89  C.  C.  A.  230._                                                S.),   4  Wall.    605,    18   L.    Ed.   447.     As    to 

10.  Gasoline  contained  in  tank  of  auto-  right  to  refuse  to  carry  ^  party  to  a  port 
mobile. — The  Texas,_  134  Fed.  909.  from  which  he  has  been  banished  by  rev- 

11.  Delivery    of   list    of   passengers    to       olutionists,  see  Pearson  v.  Duane  (U.  S.), 

4  Wall.   605,    18   L.    Ed.   447. 
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time  contract,  and  there  is  no  distinction  in  principle  between  it  and  a  contract 
for  the  like  transportation  of  merchandise.^* 

§  4386.  What  Constitutes  Contract  and  Consideration. — Where  plain- 
tiff's husband  purchased  a  ticket  for  her  involving  transportation  over  defend- 
ant's line,  and  thence  by  steamship  to  destination,  defendant  agreeing  to  wire 
for  a  stateroom  on  the  steamship,  such  agreement  was  a  part  of  the  contract  of 
carriage,  which  inured  to  plaintiff's  benefit,  and  was  not  nudum  pactum. i*  The 
provisions  of  §  2  of  the  Harter  Act,  Act  Feb.  13,  1893,  c.  105,  27  Stat.  445  [U. 
S.  Comp.  St.  1901,  p.  2946],  do  not  apply  to  passenger  tickets. 

§  4387.  Operation  and  Effect. — Laws  Applicable — Harter  Act^^, — 
Loss  of  Ticket. — If  carriers  by  steamboat  require  passengers  to  buy  tickets  be- 
fore going  on  board,  and  to  deliver  them  up  on  landing,  the  loss  of  a  ticket  by 
a  passenger  falls  on  him,  and  not  on  the  carriers,  and  it  is  his  duty  on  landing 
to  pay  the  amount  of  the  fare.^^ 

§  4388.  Performance  or  Breach  of  Contract. — Notice  of  Intention  to 
Embark. — The  sending  of  eight  days'  notice  of  intention  to  embark,  as  required 
by  steamship  passenger  tickets  to  secure  passage,  is  a  condition  precedent  to  se- 
curing passage ;  and,  unless  compliance  therewith  is  shown,  a  complaint  for  re- 
fusal to  transport  should  be  dismissed. ^'^  Where  an  embarkation  slip,  sent  to 
plaintiff  in  Russia  prior  to  the  receipt  of  a  ticket  entitling  her  to  passage  to 
Iowa,  required  her  to  notify  defendant  steamship  company  of  her  intention  to 
sail  fourteen  days  in  advance  of  the  sailing  date,  or  berths  would  not  be  re- 
served, plaintiff's  failure  to  give  such  notice  was  no  defense  to  an  action  against 
the  steamship  company  for  the  negligence  of  its  agent  in  failing  to  promptly  mail 
plaintiff's  ticket  to  its  agent  at  the  port  of  embarkation,  resulting  in  delay  to 
plaintiff's   damage. i* 

Passenger's  Taking  Passage  Prevented  by  Government  Inspector. — 
The  holder  of  a  steamship  ticket  can  not  recover  in  tort  from  the  steamship  com- 
pany by  reason  of  the  vessel  leaving  before  the  agreed  time,  by  which  the  ticket 
holder  is  prevented  from  taking  passage  thereon,  when  such  act  is  the  result 
of  the  act  of  the  government  inspector,  under  Rev.  St.  U.  S.,  §  4465,  which  de- 
clares that  it  should  not  be  lawful  for  any  steamer  to  receive  more  passengers 
than  stated  in  its  certificate  of  inspection,  in  refusing  to  allow  the  vessel  to  re- 
ceive any  more  passengers. ^^ 

Liens  against  Vessel  for  Breach  of  Contract. — There  can  be  no  maritime 
lien  against  a  vessel  for  breach  of  a  contract  of  carriage  where  she  never  in  fact 
entered  on  the -performance  thereof,  and  neither  the  libelants  nor  their  baggage 
were  ever  received  on  board,  or  placed  in  the  care  or  control  of  the  master. ^o 

§  4389.  Rescission. — Right  of  Passenger  to  Rescind  Contract  of  Coin- 
age before  Sailing. — Passengers  who  have  paid  their  passage  on  a  vessel  can 
not  be  held  to  their  contract,  but  are  entitled  to  rescind  and  recover  their  passage 

13.  Contracts  for  carriage  of  passen-  17.  Notice  of  intention  to  embark. — 
gers. — The  Moses  Taylor  (U.  S.),  4  Wall.  Rabinowitz  v.  Cunard  Steamship  Co. 
411,  18   L.   Ed.  397,   32   How.   Prac.  460.  (App.   Term),   119   N.  Y.   S.   625. 

14.  What  constitute  contract  and  con-  18.  Zabron  v.  Cunard  Steamship  Co., 
sideration. — Central,  etc.,  R.  Co.  v.  151  Iowa  345,  131  N.  W.  38,  34  L.  R. 
Knight,   3   Ala.  App.   436,   57   So.   253.  A.,   N.   S.,   751. 

15.  Laws    applicable — Harter    Act. — La  19.     Passenger's     taking     passage     pre- 
Bourgogne,  144  Fed.  781,  75  C.  C.  A.  647,  vented  by  government  inspector. — Hugh- 
affirmed    in    Deslions    v.    La    Compagnie  son     v.    Winthrop     Steamboat     Co.,     181 
Generale    Transatlantique,    28    S.    Ct.    664,  Mass.  325,  64  N.  E.  74,  58  L.  R.  A.  432. 
210  U.   S.   95,   52  L.   Ed.   973.  20.   Liens  against  vessel  for  breach   of 

16.  Loss  of  ticket. — Standish  v.  Narra-  contract. — The  Eugene,  87  Fed.  1001,  31 
gansett  Steamship  Co.,  Ill  Mass.  512.  15  C.  C.  A.  345,  reversing  decree  83  Fed.  222, 
Am.  Rep.  66. 
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money,  where,  before  sailing,  the  vessel  is  reported  in  the  press  as  rotten  and 
unsafe,  and  they  are  justified  by  their  information  and  her  appearance  in  be- 
lieving her  so,  though  she  may  in  fact  have  been  staunch  and  seaworthy.^i 

§  4390.  Actions — Affidavit  of  Defense. — In  an  action  by  a  steamship 
•company  to  recover  passage  money,  an  affidavit  of  defense  is  sufficient  which 
avers  that  the  defendant  contracted  for  a  particular  stateroom,  but  that  the 
company  refused  to  permit  her  to  occupy  it;  that  the  stateroom  for  which  she 
contracted  was  a  comfortable  one,  but  that  she  was  compelled  to  occupy  a  room 
at  the  stern  of  the  vessel  near  the  machinery;  that  the  said  room  was  most 
uncomfortable;  that  the  motion  there  was  very  great,  and  the  rattle  of  the 
machinery  there  was  such  as  to  prevent  her  from  sleeping;  that  in  consequence 
of  the  discomforts  of  the  room,  and  the  disturbance  occasioned  by  the  move- 
ment and  noise  of  the  machinery,  defendant  was  able  to  sleep  but  very  little 
■during  the  entire  voyage,  and  in  consequence  suffered  nervous  sickness,  causing 
her  much  pain  and  suffering,  which  continued  the  entire  voyage,  and  after  her 
arrival  in  this  country.^^ 

Issues  and  Venue. — In  an  action  against  a  steamship  company  for  refusal  to 
transport  passengers,  evidence  that  defendant  was  not  permitted  under  the  im- 
migration laws  to  transport  such  persons  could  not  be  presented  under  a  gen- 
eral denial,  because  the  terms  of  their  tickets  constituted  at  most  a  warranty  or 
a  condition  subsequent,  breach  of  which  must  be  separately  pleaded. ^^ 

Sufficiency  of  Evidence. — In  a  suit  against  a  steamship  company  for  its 
refusal  to  transport  emigrants,  and  for  taking  away  their  tickets  purchased  for 
them  by  plaintiff,  evidence  is  insufficient  to  show  that  they  duly  presented  them- 
selves for  transportation,  where  it  tends  rather  to  prove  the  contrary,  and  to  show 
that  they  were  rejected  or  refused,  not  by  defendant,  but  by  a  physician  at  the 
place  where  they  proposed  to  embark.^* 

§§  4391-4398.  Accommodations  on  Vessel. — See  ante,  "Accommoda- 
tions and  Duties  during  Transit,"  §§  2490,  2524. 

§  4391.  In  General. ^ — It  is  the  duty  of  the  owners  of  a  vessel  to  provide 
suitable  accommodations  for  her  passengers  ^^  and  to  keep  her  in  a  clean  condi- 
tion.^^    And  the  vessel  is  liable  for  a  violation  of  the  implied  agreement  to  fur- 
nish  reasonable  accommodations  ""   and   for  overcrowding  and  sickness   result-  • 
ing  therefrom. 28    But  a  person  rightfully  on  board  who  is  not  a  passenger  is  not 

21.  Right  of  passenger  to  rescind  con-  being  overcrowded  in  unclean  and  badly 
tract  of  coinage  before  sailing. — The  ventilated  quarters.  While  the  obtaining 
Guardian,   89   Fed.  998.  of  an  inspector's  certificate  permitting  the 

22.  Affidavit  of  defense. — North  Ger-  vessel  to  take  more  passengers  than  she 
man  Lloyd  Steamship  Co.  v.  Wood,  18  actually  carried  may  relieve  her  from 
Pa.    Super.   Ct.   488.  prosecution  for  the   statutory  penalty  for 

23.  Issues  and  venue. — Rabinowitz  v.  carrying  an  excessive  number,  it  does  not 
'Cunard  Steamship  Co.  (App.  Term),  119  relieve  her  from  liability  to  passengers 
N.  Y.  S.  625.  for  a  violation  of  her  implied  agreement 

24.  Sufficiency  of  evidence. — Rabino-  to  furnish  them  with  reasonable  accom- 
witz  V.  Cunard  Steamship  Co.  (App.  modations.  Decree,  The  Valencia,  110 
Term),   119   N.  Y.   S.   635.  Fed.  231,  affirmed  in  Pacific  Steam  Whal- 

25.  Accommodations  on  vessel. — The  ing  Co.  v.  Grismore,  117  Fed.  68,  54  C. 
Oregon,  133   Fed.  609,  68   C.  C.  A.  603.  C.   A.  454. 

26.  Duty  to  keep  vessel  clean. — The  28.  Where  a  steamship  company  having 
Oregon,    133    Fed.    609,    68    C.    C.   A.    603.  accommodation     for    and     authorized     to 

27.  Pacific  Steam  Whaling  Co.  v.  Gris-  carry  only  375  steerage  passengers  sells 
more,    117    Fed.    68,    54    C.    C.    A.    454.  tickets   to   and  receives  475   such   passen- 

A  steamship  is  liable  in  damages  to  gers,  and  by  reason  of  such  overcrowd- 
passengers  who,  although  they  were  sold  ing  the  passengers  are  delayed  and  in- 
second-class  tickets,  were  given  only  the  jured,  the  company  is  responsible  for 
accommodations  of  steerage  passengers,  such  damage,  since  such  crowding  beyond 
and  who  suffered  great  discomfort  from  the  point  at  which  the  passengers  could 
lack  of  proper  food  and  water  and  from  be  safely  carried  is  a  breach  of  the  con- 
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entitled  to  demand  passenger's  accommodations,  although  he  is  entitled  to  de- 
mand the  exercise  of  ordinary  care  towards  him  on  the  part  of  the  vessel  and 
•crew.-" 

Permission  of  Inspector  to  Overcrowd  Vessel. —  When  permission  of  in- 
spector was  obtained  to  crowd  a  vessel  beyond  the  limit  of  accommodation  pro- 
vided for  passengers,  such  permission  is  not  a  defense  to  an  action  for  damages 
to  passengers  sustained  by  reason  of  such  overcrowding. ^'^ 

Inspection  Certificates  and  Indorsements  Thereon. — An  indorsement  on 
an  inspector's  certificate  that  a  steamship  had  been  provided  with  accommoda- 
tions for  additional  passengers  should  be  rejected  as  evidence  of  the  fact  that 
fuch  accommodations  had  been  provided,  when  all  the  testimony  shows  con- 
clusively that  there  were  no  such  accommodations  on  the  ship.^^ 

§  4392.  Stateroom,  Berth  and  Bedding. — A  steamship  company  is  lia- 
ble to  a  passenger  for  failure  to  furnish  the  latter  with  a  berth  on  a  steamer  run- 
ning at  night,  where  it  fails  to  notify  the  passenger  of  its  liability  to  supply  such 
berth  on  his  application  therefor  at  the  time  of  purchasing  his  ticket. ^^  Where 
there  was  evidence  that  subsequent  to  plaintiff's  purchase  of  his  ticket  and  ap- 
plication for  a  berth  on  defendant's  steamer,  and  defendant's  refusal  to  furnish 
the  berth,  other  parties  were  given  berths,  and  that  by  reason  of  defendant's  re- 
fusal plaintiff  was  compelled  to  sit  up  all  night,  the  granting  of  a  nonsuit  was 
error.83  A  passenger  on  defendant's  steamer,  who  purchases  a  ticket  entitling 
him  to  a  berth,  is  not  entitled  to  the  exclusive  use  of  a  stateroom  containing  two 
berths,  although  there  were  some  vacant  staterooms. 3* 

First-class  transportation,  including  all-night  travel  on  passenger  steamer, 
carried  with  it  the  right  to  stateroom  accommodations  as  a  matter  of  common 
knowledge,  for,  by  custom  and  usage,  a  passenger  contracts  for  such  accommo- 
dation when  securing  a  first-class  passage. ^^  A  contract  for  a  first-class  car- 
riage of  the  passenger  implies  that  the  accommodation  furnished  will  be  con- 
sistent with  ordinary  decency.  Where  the  defendant  gave  notice  that  "a  lady 
and  child"  would  also  occupy  the  stateroom ;  but  it  gave  no  notice  that  the 
"child"  was  a  lad  in  the  age  of  adolescence,  the  use  of  the  word  "child"  was 
very  misleading.  And  it  can  not  be  said  as  a  matter  of  law  that  the  contract 
of  carriage  was  performed  when  a  woman  passenger  was  exposed  to  the  ne- 
cessity of  robing  and  disrobing  in  a  little  room  occupied  by  a  strange  lad  of 
14  or  15  years  of  age,  and  for  a  period  of  a  week.     Even  if  the  steamship  was 

tract  to  safely  carry  them.    The  Valencia,  32.    State   room,    berth    and    bedding. — 

110   Fed.    231,    decree    affirmed   in    Pacific  Patterson    v.    Old    Dominion    Steamship 

Steam  Whaling  Co.  v.  Grismore,  117  Fed.  Co.,  53  S.   E.  224,  140  N.   C.  412,  5  L.   R. 

68,   54   C.    C.   A.   454.  A.,    N.    S.,    1012,    11]    Am.    St.    Rep.    848. 

29.  Libelant  was  employed  by  the  own-  33,  Patterson  v.  Old  Dominion  Steam- 
ers of  a  steamer  to  go  with  her  from  ghjp  Qq^  53  t,_  g  334^  140  n.  C.  412,  5 
Mobile  to  Cuba,  and  there  operate  a  l_  r_  a.,  N.  S.,  1012,  111  Am.  St.  Rep. 
gasoline    launch    under    directions    of    the  343 

master,   his   pay  to   start   at   once,   but   he  ^^    Basnight  v.  Norfolk,  etc.,  R.  Co.,  60 

was     to     perform     no     service     until     he  g    j,                     ^    ^ 

reached   the   Cuban   port.     Held,   that   he  „,.     ^          ,               t^     ^            t,   •   , 

was   not   a   passenger    entitled   to   accom-  ^  35-    Central,    etc      R.    Co.    v.    Knight,    3 

modations  as  such.     The  Vueltabajo,   163  Ala.  App.  436,  57  So.  253. 

Fed.  594.  Where    a    ticket    entitled    plaintifif    to    a 

30.  Permission  of  inspector  to  over-  first-class  passage  over  defendant's  rail- 
crowd  vessel. — The  Valencia,  110  Fed.  road  to  S.,  and  thence  by  steamship  to 
221,  affirmed  in  Pacific  Steam  Whaling  N.,  the  passage  on  the  steamer  requiring 
Co.  V.  Grismore,  117  Fed.  68,  54  C.  C.  plaintiff  to  spend  the  entire  night,  defend- 
A.   454.  ant   having   contracted,   but   failed   to   re- 

31.  Inspection  certificates  and  indorse-  serve  a  stateroom  on  the  steamship  by 
ments  thereon. — 'The  Valencia,  110  Fed.  wire,  such  failure  constitute  a  breach  of 
221,  decree  affirmed  in  Pacific  Steam  liic  contract.  Central,  etc.,  R.  Co.  v. 
Whaling    Co.    v.    Grismore,    117    Fed.    68,  Knight,   3  Ala.   App.   436,   57   So.   253. 

54   C.   C.   A.;  454. 
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crowded,  and  no  better  accommodations  could  be  given,  it  was  the  duty  of  the 
defendant  when  making  its  contract  to  give  notice  of  the  exact  situation.** 

Duty  to  Supply  Deck  or  Steerage  Passengers  with  Bedding.— A  ves- 
sel is  not  bound,  in  the  absence  of  special  contract,  to  furnish  bedding  for  steer- 
age or  deck  passengers.^^  And  passengers  who  come  aboard  a  vessel  mainly- 
engaged  in  the  carriage  of  freight,  after  the  cabin  room  is  all  taken,  and  who 
for  two  days,  while  loading  is  going  on,  make  no  claim  to  cabin  accommodations 
or  for  bedding,  are  to  be  considered  as  impliedly  agreeing  that  their  ship  room 
and  quarters  are  to  be  deck,  and  that  such  accommodations  are  to  be  deemed 
reasonable. *s 

Damages  Where  Stateroom  Resold  under  Right  Reserved. — But  where 
plaintiff  rented  of  defendant  a  stateroom  on  one  of  its  steamers  for  overnight, 
but  failed  to  notice  a  stipulation  on  the  back  of  his  ticket  whereby  the  right  was 
"reserved  to  resell  rooms  not  called  for  thirty  minutes  after  departure,"  and  did 
not  call  for  his  room  within  that  time,  and  it  was  resold,  whereupon  the  purser 
lefused  to  give  him  his  money  back,  or  another  room,  and  he  was  compelled  to 
sit  up  all  night,  he  was  not  entitled  to  exemplary  damages. ^^  But  he  was  en- 
litled  to  the  use  of  the  room,  or  to  have  the  money  paid  therefor  refunded.** 

§  4393.  Pood  and  Water. — Pare  Purnished  on  Long  Voyage. — Where 
the  fare  furnished  passengers  on  a  long  sea  voyage  is  such  as  is  usually  provided, 
and  is  sufficient  in  quantity,  and  properly  cooked,  and  the  passengers  do  not 
really  suffer,  they  have  no  ground  for  the  recovery  of  damages  because  it  is 
not  so  good  as  might  have  been  furnished  or  as  is  provided  on  vessels  making 
short  voyages.*! 

Pood  of  Deck  Passengers. — In  the  absence  of  special  contract  to  the  con- 
trary, a  vessel  is  boimd  to  furnish  a  sufficient  quantity  of  suitable  food  for  deck 
passengers,  and  is  liable  in  damages  for  the  master's  failure  to  do  so  when  it 
is  within  his  power.*^ 

Delay  of  Vessel.^It  is  the  duty  of  the  owners  of  a  vessel  to  supply  her  with 
sufficient  food  and  provisions  to  meet  the  contingencies  of  accident  to  the  vessel 
and  the  resulting  delay  in  the  voyage,  from  whatever  cause  such  accident  and 
delay  may  arise.** 

Putting  Passengers  on  Short  Allowance. — Under  the  Act  Aug.  2,  1882,  22 
Stat.  186  [U.  S.  Comp.  St.  1901,  p.  2931],  to  regulate  the  carriage  of  passengers 
by  sea  from  a  foreign  port  to  a  port  of  the  United  States,  which  provides  in  sec- 
tion 4  that  if  any  such  passengers  shall  at  any  time  during  the  voyage  be  put  on 

36.  Lignante  v.  Panama  R.  Co.,  147  App.  that,    defendant    having    given    no    notice 

Div.  97,   131  N.  Y.   S.   753.  that  the  "child"  was  a  lad  in  the  age  of 

Plaintiff's  husband,  desiring  passage  adolescense,  it  could  not  oe  said  that  de- 
from  Colon  to  New  York  on  defendant's  fendant  performed  its  contract  of  car- 
steamer,  was  informed  that  he  could  not  riage  as  a  matter  of  law.  Lignante  v. 
get  accommodations  for  both  in  the  same  Panama  R.  Co.,  131  N.  Y.  S.  753,  147 
stateroom,  but  that  his  wife  would  be  as-  App.   Div.   97. 

signed  to  a  stateroom  in  which  there  37.  Duty  to  supply  deck  or  steerage  pas- 
were  two  other  passengers,  "a  lady  and  sengers  with  bedding. — The  Centennial, 
child."      He    asked    if   she    would    have    a  131   Fed.   816. 

berth   and   was   answered    in   the    affirma-  38.  The   Nicaragua,   81   Fed.  745. 

tive.      After    boarding    the     steamer,     he  39.    Damages    where    stateroom    resold 

found    that    his    wife    had    been    assigned  under     right    reserved.  —  Clark     v.     New 

to  an  unscreened  sofa  in  a  stateroom;  the  York,    etc.,    R.    Co.,    83    N.    Y.    S.    162,    40 

berths  being  given  to  a  lady  and  her  son.  Misc.  Rep.  691. 

apparently  between   14   and   15  years   old.  40-  Clark  v.  New  York,  etc.,  R.  Co.,  83 

Plaintiflf  objected  to  this  arrangement  and  N.    Y.    S.    162,   40    Misc.    Rep.   691. 

demanded      other     accommodations,     but  41.    Fare    furnished    on   long   voyage. — 

none  were  given.     She  refused  to  sleep  in  The   President,   92  Fed.   673. 

the    stateroom    with    the    boy    and    was  42.     Food    of     deck     passengers. — The 

obliged  to  sleep  on   steamer  chairs  for  a  Nicaragua,   81   Fed.   745. 

time,  and  finally  on  a  sofa  in  the  corner  43.   Delay   of  vessel. — The   Oregon,   133 

of  the   main   saloon   of   the   vessel.     Held  Fed.  609,  68  C.   C.  A.  603. 
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short  allowance  for  food  and  water,  except  in  cases  of  necessity,  the  master 
shall  pay  each  passenger  $3  for  each  and  every  day  of  such  short  allowance,  the 
furnishing  to  passengers,  without  necessity,  of  bad  or  improper  food,  which  was 
unfit  to  eat,  was  equivalent  to  putting  them  on  short  allowance,  and  entitled 
them  to  recover  as  damages  an  amount  equal  to  that  fixed  by  the  statute.''* 

During  Quarantine. — See  post,  "Eflfect  of  Quarantine,"  §  4394. 

Proof  That  Food  Unsuitable. — It  is  not  necessary  to  call  a  survey  on  the 
remaining  stores  of  a  ship,  at  an  intermediate  point  at  which  the  passenger  left 
her  because  of  the  quality  of  the  food  and  water,  in  order  to  show  that  the  food 
was  unsuitable.*^ 

§§  4394.  Eifect  of  Quarantine. — The  stipulation,  in  a  contract  for  trans- 
portation across  the  ocean,  that  "during  the  whole  journey  *  *  *  passengers 
will  be  supplied  with  good  and  sufficient  food,  as  well  as  with  suitable  lodging, 
and  this  arrangement  stands  equally  good  in  the  event  of  any  unavoidable  delay 
or  accident,  interrupting  the  journey,"  covers  delay  required  by  quarantine  reg- 
ulations;  and  the  carrier  is  liable  for  injuries  to  the  health  of  a  passenger;  re- 
sulting from  its  failure  to  provide  sufficient  and  suitable  food  and  lodging  dur- 
ing the  quarantine.*^ 

§  4395.  Delivery  of  Telegram. — Without  evidence  showing  that  it  was  a 
custom  of  a  common  carrier  of  passengers  by  water  to  receive  telegrams  for  de- 
livery to  its  passengers,  or  that  it  knew  or  permitted  it  to  be  done  by  its  officers, 
such  carrier  is  not  liable  for  the  nondelivery  of  a  telegram  addressed  to  a  pas- 
senger on  board  its  steamer,  and  by  direction  of  the  captain  accepted  by  the 
purser  for  delivery.*'' 

§  4396.  Liability  for  Personal  Injuries. — A  carrier  by  water  is  liable  to 
a  passenger  for  personal  injuries  incurred  by  reason  of  its  negligent  failure  to 


It  is  the  duty  of  a  passenger  steamer 
making  a  voyage  between  Nome,  Alaska, 
and  Seattle,  by  the  outside  course,  which 
is  in  the  open  sea,  without  a  stopping 
place  for  1,700  miles  of  the  way,  to  carry 
provisions  sufficient  for  her  passengers 
for  at  least  20  or  30  days  in  addition  to 
the  usual  time  required  for  the  voyage, 
to  meet  the  contingency  of  accident  and 
the  resulting  delays.  The  Oregon,  133 
Fed.  609,  68   C.   C.  A.   603. 

Evidence  considered,  and  held  to  en- 
title passengers  of  a  steamship  on  a  voy- 
age from  Nome,  Alaska,  to  Seattle,  to 
recover  damages  from  the  owners  on  the 
grounds  that  the  vessel  was  not  kept 
clean,  and  that  the  provisions  supplied 
were  insufficient  in  quantity,  and  to  a 
large  extent  unfit  for  food,  it  being 
shown  by  a  preponderance  of  the  evi- 
dence that  the  vessel  started  with  pro- 
visions sufficient  to  last  not  more  than 
from  8  to  12  days,  the  usual  time  for  the 
voyage  being  8  days;  that  a  large  part  of 
the  meat  was  spoiled;  and  that  on  the 
breaking  of  the  rudder,  which  caused  a 
delay  of  10  days,  the  passengers  were 
placed  on  a  short  allowance;  much  of  the 
food  also  being  in  such  condition  that 
many  were  unable  to  eat  it,  the  result 
being  that  they  suffered  from  hunger  dur- 
ing the  remainder  of  the  voyage.  The 
Oregon,   133   Fed.  609,   68   C.   C.  A.   603. 

44.  Putting  passengers  on  short  notice. 


—The   European,    120   Fed.   776,   57    C.    C. 
A.  140. 

45.  Proof  that  food  unsuitable. — Passen- 
gers on  a  sailing  vessel  testified  that  the 
food  was  of  bad  quality  and  the  water 
brackish.  A  few  other  cabin  and  some 
steerage  passengers  stated  that  the  food 
was  "excellent,"  as  did  also  the  captain's 
wife.  The  latter  testimony  was  contra- 
dicted by  a  witness  who  stated  that  dur- 
ing the  voyage  the  captain's  wife  had 
said  she  would  die  if  she  did  not  get  better 
food,  and  spoke  of  growing  thin  because 
of  it,  and  that  other  witness  for  the 
claimant  had  frequently  complained  of 
the  food.  Complaints  were  made  during 
the  entire  voyage,  and  all  the  cabin  pas- 
sengers left  the  boat  at  an  intermediate 
port,  but  there  was  no  survey  then  called 
on  her  remaining  stores.  There  was  evi- 
dence that  most  of  the  beef  and  pork  was 
bad  and  the  other  stores  inferior.  I'he 
rice  sometimes  had  weevils  in  it.  Held, 
that  this  was  sufficient,  in  the  absence  of 
a  survey,  to  show  that  the  food  was  un- 
suitable, in  view  of  the  payment  of  $125 
for  passage  when  first-class  passage  by 
steamer  was  only  $200.  The  D.  C.  Mur- 
ray,  89  Fed.  508. 

46.  Effect  of  quarantine. — Larsen  v. 
Allan  Line  Steamship  Co.,  80  Pac  181 
37   Wash.   555. 

47.  Delivery  of  telegram.— Davies  v. 
Eastern  Steamboat  Co.,  47  Atl.  896  94 
Me.   379,   53   L.   R.  A.  239. 
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equip  its  boat  with  or  to  provide  the  passenger  with  necessary  and  reasonable 
accommodations.*® 

§  4397.  Actions. — A  passenger  on  a  vessel  may  sue  her  in  rem  in  admiralty 
for  damages  for  failure  to  furnish  proper  accommodations.*^ 

Instructions. — In  an  action  for  breach  of  a  railroad  contract  for  transporta- 
tion, including  a  steamship  voyage  by  its  failure  to  reserve  stateroom  accommo- 
dations on  the  boat,  an  instruction  that,  if  defendant  did  not  agree  to  furnish  a 
stateroom,  the  jury  should  find  for  defendant,  unless  they  further  found  that 
it  was  impracticable  for  plaintiff  to  travel  on  the  boat  without  a  stateroom,  and, 
if  she  could  not  so  travel,  then  it  would  be  a  violation  of  her  contract,  etc.,  was 
proper.^" 

Evidence. — Allegations  of  a  libel  by  steerage  passengers  on  a  voyage  from 
Seattle  to  San  Francisco  to  recover  damages  for  breach  of  contract  on  the 
ground  that  the  ship  failed  to  furnish  them  with  proper  food,  quarters,  and 
bedding,  are  not  sustained  by  the  evidence,  where  it  fails  to  satisfy  the  mind 
that  the  alleged  representations  for  a  breach  of  which  the  action  was  brought 
was  made.^^ 

§  4398.  Damages. — Elements  of  Damage. — Where  plaintiff's  husband 
had  purchased  a  ticket  for  plaintiff  from  B.  by  way  of  S.  to  N.,  including  trans- 
portation by  rail  to  S.  and  by  steamship  from  S.  to  N.  and  the  agent  agreed  to 
telegraph  for  stateroom  accommodations  on  the  boat,  which  he  failed  to  do, 
the  jury,  in  determining  damages,  were  properly  permitted  to  take  into  consid- 
eration the  fact  that,  to  the  knowledge  of  defendant's  agent,  the  trip  was  part  of 
plaintiff's  bridal  trip,  and  the  delay  incident  to  going  by  way  to  S.,  in  order  to 
take  the  trip  by  water. ^^ 

Amount  of  Damages  Generally. — Damages  arising  from  breach  of  a  con- 
tract to  furnish  transportation  accommodations  on  a  steamship,  resulting  in  in- 
convenience and  indignity  to  the  passenger  in  transit,  are  not  limited  to  the  price 
of  the  passage.^^  Steerage  passengers  who  purchased  tickets  from  Alaskan 
ports  to  Seattle,  and  were  compelled  to  occupy  the  steerage  with  a  large  num- 
ber of  foreign  fishermen,  who  were  drunk  and  disorderly,  and  kept  the  place 
in  a  filthy  condition,  which  the  officers  of  the  vessel  made  no  effective  effort  to 
remedy,  and  who  were  not  furnished  with  sleeping  accommodations  nor  suitable 
or  wholesome  food,  were  entitled  to  recover  damages  from  the  steamship  com- 
pany in  the  sum  of  $300  each.^* 

Failure  to  Furnish  Bedding  to  Deck  or  Steerage  Passenger. — See  ante, 
"Stateroom,  Berth  and  Bedding,"  §  4392. 

Stateroom  Resold  under  Reserved  Right. — See  ante,  "Stateroom,  Berth 
and  Bedding,"  §  4392. 

§§  4399-4401.  Voyage  and  Discharge  at  Destination. — See  ante,  "Re- 
ceiving and  Discharging  Passengers,"  §§  2435,  2489. 

48.    Defendant     corporation     advertised  Greenwood,    162    Fed.    25;    North    Coast 

to   carry  passengers  from   Nome,  Alaska,  Lighterage  Co.  v.  Sullivan,  162  Fed.  28. 

to    points    down    the    coast    in    the    early  49.    Actions. — The  Vueltabajo,  163  Fed. 

spring,   and  undertook  to  transport  them  594. 

in  a  gasoline  launch.     The  boat  was  not  50.    Instructions. — Central,    etc.,    R.    Co.. 

heated,    was    insufficiently    supplied    with  v.   Knight,   3  Ala.  App.  436,   57   So.  253. 

provisions,    and    the    feed    pipes    were    in  51.  Evidence. — The  Centennial,  131  Fed., 

such  leaky  condition  that  the  engine  froze  816. 

up   and   the  boat   drifted  out  to   sea  and  52.    Damages. — Central,   etc.,   R.    Co.   v~ 

was  caught  in  the  ice,  resulting  in  serious  Knight,  3  Ala.  App.  436,  57  So.  253. 

suffering    and    injury    to    the    passengers  53.     Amount    of    damages    generally. — 

during  four  or  five  days  before  they  were  Lignante  v.  Panama  R.  Co.,  131  N.  Y.  S. 

landed.     Held,   that   defendant  was   liable  753,  147  App.  Div.  97. 

to  them   for   such   injuries   as   a   common  54.      Northwestern     Steamship     Co.     w> 

carrier.     North   Coast   Lighterage   Co.   v.  Ransom,  174  Fed.  913. 
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§  4399.  Duties  and  Liabilities. — Low  Water. — Low  water  in  a  river  is 
no  defense  to  a  failure  of  a  carrier  to  carry  a  passenger  to  his  destination,  where 
the  carrier  could  have  informed  itself  and  anticipated  such  condition.^^  Where 
the  undisputed  testimony  was  that  a  river  steamer  abandoned  its  voyage  on  ac- 
count of  low  water,  a,nd  the  contest  was  whether  this  was  caused  by  the  act 
of  God,  a  requested  charge  was  not  applicable  which  stated  that,  if  the  carrier 
carried  its  passenger  till  it  was  forced  to  stop  by  low  water,  this  constituted  the 
"act  of  God,"  and  excused  it  from  carrying  him  further  until  the  stage  of  water- 
should  be  sufficient.58 

Ice  Blockade  Preventing  Completion  of  Voyage. — Where  a  steamship 
company  contracted  to  carry  a  passenger  to  a  certain  port,  an  ice  blockade,  pre- 
venting the  port  from  being  reached,  was  not  an  act  of  God,  excusing  the 
breach.^'' 

Duty  to  Furnish  Safe  Landing  Place. — It  is  the  duty  of  operators  of  steam- 
boats to  furnish  a  safe  landing  place  for  passengers,  and  the  neglect  to  comply 
with  this  rule  is  not  excused  on  the  ground  that  the  landing  was  made  at  a 
wharf  owned  by  a  third  person,  as  the  use  of  the  wharf  made  it  a  part  of  the- 
means  of  landing.^* 

Discretion  of  Master  as  to  Where  Landing  Shall  Be  Made.— Where  the 
master  of  a  vessel  agrees  to  transport  a  passenger  to  a  point  as  near  the  mouth 
of  a  certain  river  as  will  admit  of  a  safe  landing,  it  is  for  the  master  to  deter- 
mine, in  good  faith,  where  the  landing  shall  be  made.^^ 

Duty  to  Remain  in  Port  Reasonable  Time. — A  vessel  which  contracts  to 
carry  passengers  to  a  port,  where  they  are  to  procure  boats  to  land  themselves 
and  their  stores,  is  bound,  on  reaching  such  port,  to  remain  a  reasonable  length 
of  time  to  enable  the  passengers  to  procure  boats  and  to  make  their  landing,  and' 
is  only  excused  from  so  remaining  by  act  of  God  or  the  public  enemies.®** 

Entire  Contract — Carriage  by  Chartered  Vessel  and  Another. — Where 
a  charterer  of  a  steamer  contracts  to  transport  a  passenger  from  the  port  of 
origination  to  his  final  destination,  although  part  of  the  transportation  is  to  be 
upon  a  vessel  other  than  that  of  the  charterer,  the  contract  is  entire,  for  through 
transportation,  for  the  completion  of  which  the  steamer  is  bound.  And  she 
will  be  liable  for  failure  to  make  right  delivery  by  procuring  such  passenger  on 
some  other  vessel  for  the  completion  of  the  voyage.®  ^ 

Landing  at  Port  Next  to  Destination. — Where  a  steamship  ticket  provided 

55.  Low  water. — Smith  v.  North  Amer-  ing  distance.  On  arrival  at  St.  Michaels 
ican  Transp.,  etc.,  Co.,  56  Pac.  372,  30  the  charterer  had  no  river  vessel  there, 
Wash.  580,  44  L.  R.  A.   557.  and   after   some   delay  the   master   of   the 

56.  Smith  v.  North  American  Transp.,  steamer  put  libelants  and  their  goods  on 
etc.,  Co.,  56  Pac.  373,  30  Wash.  580,  44  shore,  against  their  protest,  refusing  to- 
L,.   R.  A.   557.  forward     them,     although     transportation 

57.  Ice  blockade  preventing  completion  up  the  Yukon  -was  available  on  other 
of  voyage. — Bullock  v.  White  Star  Steam-  boats.  Held,  that  the  contracts  were  en- 
ship   Co.,  70  Pac.  1106,  30  Wash.  448.  tire,    for   through   transportation,    for   the- 

58.  Duty  to  furnish  safe  landing  place.  completion  of  which  the  steamer  was 
— Buddenberg  v.  Chouteau  Transp.  Co.,  bound  and  that  she  was  liable  m  dam- 
108  Mo.  394,  18   S.  W.  970.  ^S^s  for  failure  to  make  right  delivery  by 

__     T^.       '  ■ „i: „,.„   „„   ,.„  ,„i,„,..  placing  libelants  on  some  river  vessel  for 

1    ^l-    -^  l"n  K      °*  "^"^"^  ^^  *°  ^^^,"  the  completion  of  the  voyage.     The   Na- 

l^ding  shall  be  made-Torrey  v.  Kelly,  ^j^^^j  ^ity,  117  Fed.  833,  55   C.   C.  A.  44. 

131    Fed.    543,    57    C._   C.    A.    604.  ^j^^    ^^^^    ^^^^    ^^^    ^^^^^^    ^^^^^^    ^^ 

60.  Duty  to  remain  in  port  reasonable  return  libelants  to  San  Francisco  free  of 
time.— The   President,   93   Fed.   673.  charge     on    condition     that    they     would 

61.  Entire  contract — Carriage  by  char-  sign  a  release  of  damages  did  not  exon- 
tered  vessel  and  another. — The  charterer  erate  the  steamer  from  liability  for  the 
of  a  demised  steamer  contracted  with  li-  cost  of  their  return  passage  after  they 
belants  to  transport  them  and  certain  had  been  compelled  to  abandon  their  fur- 
cargo  from  San  Francisco  to  points  on  ther  journey  because  of  their  inability  to 
the  Yukon  river,  the  carriage  to  be  made  pay  the  rates  demanded  for  transporta- 
by  such  steamer  to  St.  Michaels,  and  by  a  tion  up  the  river.  The  National  City,  117' 
connecting  river  steamer  for  the  remain-  Fed.  833,  55  C.  C.  A.  44. 
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that,  if  the  passenger  could  not  be  safely  landed  at  the  port  of  destination,  he 
might  be  landed  at  the  next  port  reached  by  the  vessel,  the  carrier  was  not  en- 
titled to  land  a  passenger  at  a  port  intermediate  between  that  of  departure  and 
that  of  destination,  though  such  port  was  the  last  one  before  reaching  the  port 
of  destination,  and  though  it  was  there  learned  that  the  port  of  destination  was 
icebound  and  inaccessible.^  ^ 

Deportation  Act  of  Law. — Where,  after  a  family  of  immigrants  had  been 
excluded  by  the  government  for  a  contagious  disease,  the  steamship  company 
agreed  to  become  responsible  for  them  on  proper  security  being  furnished,  in 
accordance  with  a  modified  order  by  the  government,  but  thereafter  deported 
them  without  giving  a  reasonable  time  to  furnish  such  security,  the  steamship 
company  could  not  defend  an  action  for  damages  so  caused,  on  the  ground  that 
the  deportation  was  an  act  of  the  law.*^ 

Duty  to  Return  Passenger  Where  Voyage  Pails. — Where  a  carrier  agreed 
to  take  a  passenger  to  Dawson,  Alaska,  via  the*  Yukon  River,  but  his  steamer 
proceeded  no  further  than  Ft.  Yukon,  because  of  low  water  and  the  carrier  did 
not  contend  that  it  would  have  gotten  him  through  before  the  following  sum- 
mer, it  was  bound  to  bring  him  home.®*  This  is  not  a  parallel  case  with  that  in 
which  passengers  were  delayed  on  railroads  where  cars  are  running  on  fre- 
quent and  regular  time. 

§  4400.      Actions. — Evidence — ^Admissibility  and  Materiality. — In    an 

action  for  breach  of  a  contract  of  carriage,  for  landing  plaintiff  at  a  point  short 
of  his  destination,  where  defendant  had  introduced  evidence  that,  before  reach- 
ing the  port  of  destination,  it  had  learned  that  that  port  was  inaccessible  be- 
cause of  ice,  evidence  as  to  the  persons  from  whom  it  received  such  informa- 
tion was  immaterial.®^ 

Weight  and  Sufficiency. — The  vessel  rules  as  to  weight  and  sufficiency  of 
evidence  apply  in  libels  by  passengers  against  vessels  or  actions  against  their 
owners  for  breach  of  contract  to  the  discharge  at  destination.  Instances  are 
given  in  the  footnotes,  where  the  evidence  was  held  to  show  the  making  of  a 
contract  to  land  libelant  as  near  to  the  mouth  of  a  river  as  could  be  safely 
done ;  ®®  to  show  that  the  defendant  contracted  as  principal  for  the  prompt  con- 
veyance of  plaintiff  across  the  Isthmus  of  Panama  and  to  charge  him  with  dam- 
ages for  a  detention ;  ^"^  to  show  that  the  contract  as  made  was  performed ;  ®^ 

62.  Landing  at  port  next  to  destina-  Francisco.  He  was  furnished  by  the  cor- 
tion. — Bullock  v.  White  Star  Steamship  poration  managing  the  transit  route  with 
Co.,   70   Pac.   1106,   30  Wash.   448.  passage    tickets    for    the    conveyance    of 

63.  Deportation  act  of  law. — Kahaner  persons  across  the  isthmus  by  their 
V.    International   Nav.    Co.,    117    Fed.    979.  steamboats   and   carriages,   which   he  sold 

64.  Duty  to  return  passenger  where  to  passengers  who  embarked  in  his 
voyage  fails. — Smith  v.  North  American  steamships  from  New  York  and  returned 
Transp.,  etc.,  Co.,  56  Pac.  372,  20  Wash.  those  which  he  did  not  sell;  but  was  not 
580,  44  L.  R.  A.  557.  an  agent  of,   or  employed  by,  the  transit 

65.  Evidence — Admissibility  and  mate-  road.  Upon  the  door  of  the  office  at 
riality. — Bullock  v.  White  Star  Steamship  New  York,  occupied  by  defendant's  agent, 
Co.,   70    Pac.    1106,    30   Wash.   448.  and     which     he     frequently     visited,     was 

66.  Evidence  in  a  libel  by  a  passenger  posted  an  advertisement,  headed  "Van- 
against  a  vessel  for  an  alleged  breach  of  derbilt's  Line  between  New  York  and 
contract  in  not  landing  him  at  the  mouth  San  Francisco,"  and  .  signed,  "Allen, 
of  a  certain  river  examined,  and  held  to  Agent,"  in  which  the  route  by  the  steam- 
show  the  making  of  a  contract  to  land  ships  on  both  oceans  and  across  the  isth- 
libelant  merely  as  near  to  the  mouth  as  mus  was  described  and  commended.  The 
could  be  done  with  safety.  Torrey  v.  agent  at  that  office  sold  to  plaintiff,  for 
Kelly,  121  Fed.  542,  57  C.  C.  A.  604.  a   gross  sum,  three   tickets,  which  sever- 

67.  Defendant  owned  steamships  sail-  ally  imported  that  he  was  entitled  to  be 
ing  between  New  York  and  the  eastern  carried  to  and  across  the  isthmus  and 
port  of  the  transit  route  across  the  Isth-  thence  upon  a  particular  vessel  on  her 
mus  of  Nicaragua,  and  was  part  owner  next  voyage  to  San  Francisco,  and  de- 
of  steamships  sailing  between  the  west-  livered  to  him  a  card,  signed  by  himself, 
ern    port    of    the    transit    route    and    San  describing     the    route,    and    stating     that 
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to  support  a  refusal  to  direct  a  nonsuit  in  an  action  for  landing  plaintiff  at  a 
point  short  of  her  destination ;  ^s  to  support  a  finding  that  it  was  not  reasonably 
practicable  for  plaintiff  to  finish  the  journey  to  his  destination  or  to  return  to 
the  port  from  which  he  started^" 

§  4401.  Damages  and  Recovery  of  Passage  Money. — Right  to  Return 
of  Passage  Money. — Where  a  vessel  took  passengers  for  Kotzebue  Sound,  but 
wholly  failed  to  rnake  the  voyage,  and  discharged  the  passengers  at  Nome,  the 
sailing  point,  and  they  were  not  afterwards  forwarded,  on  the  failure  of  the 
voyage,  the  passengers  were  entitled  to  have  the  return  of  their  passage.'^ ^ 

Measure  of  Damages  for  Failure  to  Afford  Opportunity  to  Land. — In 
an  action  against  a  vessel  for  damages  by  reason  of  a  failure  to  alTord  passengers 
an  opportunity  to  land  on  reaching  their  port  of  destination,  and  their  carriage 
to  a  distant  port,  the  measure  of  recovery  is  the  actual  damage  sustained,  which 
includes  the  fare  paid,  and,  where  the  passenger  returns  to  the  port  at  which 
he  took  passage,  the  cost  of  such  return,  together  with  a  reasonable  sum  as 
compensation  for  the  loss  of  time  necessarily  resulting  from  the  breach  of  the 
contract.'''^ 

§§  4402-4428.  Personal  Injuries— §§  4402-4416.  Care  Required 
and  Liability.— See  ante,  "Degree  of  Care  Required,"  §§  2290,  2342. 

§  4402.  In  General.— See 

by  water  is  bound  to  use  the 
and  extent  of  the  business  in 
sufficient  and  suitable  vessels, 
transportation,  as  well  as  in 
reasonable  arrangements  as  a 
dangers,  from  whatever  source 


ante,  "Carriers  by  Water,"  §  2424.  A  carrier 
utmost  care  which  is  consistent  with  the  nature 
which  he  is  engaged,  in  the  providing  of  safe, 

and  other  necessary  or  appropriate  means  of 
the  management  of  the  same,  in  making  such 
prudent  man  would  make  to  guard  against  all 

arising,  which  may  naturally  and  in  accordance 


passengers  are  speedily  conveyed  across 
the  isthmus  by  the  Nicaragua  transit. 
Held  sufficient  to  authorize  a  jury  to 
find  that  the  defendant  contracted  as 
principal  for  the  prompt  conveyance  of 
the  plaintiff  across  the  isthmus,  and  to 
charge  him  with  damages  for  a  deten- 
tion. Quimby  v.  Vanderbilt,  17  N.  Y. 
306,  73  Am.  Dec.  469. 

68.  Evidence  in  a  libel  by  a  passenger 
against  a  vessel  for  breach  of  contract 
in  not  landing  him  as  near  to  the  mouth 
of  a  river  as  could  be  done  with  safety 
examined,  and  held  to  show  that  the  con- 
tract was  complied  with  by  the  master. 
Torrey  v.  Kelly,  121  Fed.  543,  57  C.  C. 
A.   604. 

69.  Refusal  to  direct  nonsuit — Plain- 
tiff's evidence  showed  that  she  was  an 
aged  lady,  and  was  landed  at  a  point  not 
her  destination,  by  one  of  defendant's 
steamships,  on  which  she  was  a  passen- 
ger, on  a  stormy  day,  and  was  left  unpro- 
vided with  fuel  and  shelter,  and  that  she 
only  reached  home  after  two  days'  exer- 
tions, and  the  exposure  causing  serious 
illness.  There  was  evidence  that  the  offi- 
cers of  the  boat  told  her  that  another 
boat  would  pick  her  up,  and  take  her  to 
her  destination,  and  that  the  other  boat 
refused  so  to  do,  and  that  she  was  wetted 
in  being  landed.  Held  not  error  to  re- 
fuse to   direct  a  nonsuit   in   favor   of  the 


defendant  in  an  action  to  recover  for 
such  injuries.  Sievers  v.  Dalles,  etc.,  Nav. 
Co.,  64  Pac.  539,  34  Wash.  303. 

70.  Plaintiff  purchased  a  ticket  and  was 
a  passenger  on  defendant's  boat  from  S. 
to  D.;  but,  the  defendant  being  unable  to 
carry  plaintiff  through  to  D.  that  winter, 
under  the  representations  of  the  boat  cap- 
tain that  he  would  take  plaintiff  to  a 
good  place  to  cut  wood,  where  there  was' 
a  cabin  suitable  for  occupancy,  plaintiff 
went  ashore  at  a  place  on  the  Yukon 
river  in  Alaska,  and  stayed  all  winter. 
The  cabin  was  not  habitable,  and  plain- 
tiff became  sick.  Held,  in  an  action  for 
failure  to  carry  plaintiff  to  D.,  that  the 
evidence  was  sufficient  to  support  a  find- 
ing that  it  was  not  reasonably  practicable 
for  the  plaintiff  to  finish  the  journey  to 
D.  or  return  to  S.,  and  hence  the  finding 
for  plaintiff  was  not  contrary  to  an  in- 
struction that  plaintiff  could  not  recover 
for  the  loss  of  time  or  sickness  caused 
by  remaining  on  the  Yukon  if  it  was 
reasonably  practicable  for  him  to  return 
to  S.  or  go  on  to  D.  Sloan  v.  North 
American  Transp.,  etc.,  Co.,  64  Pac.  150, 
34   Wash.    231. 

71.  Right  to  return  of  passage  money. 
—The  Arthur   B.,   1  Alaska  403. 

72.  Measure  of  damages  for  failure  to 
afford  opportunity  to  land. — The  Presi- 
dent, 93  Fed.  673. 
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with  the  usual  course  of  things  be  expected  to  occur.'^^  gut  a  ship  is  not 
bound  to  the  same  strict  responsibility  for  the  safety  of  passengers  as  in  the 
case  of  goodsJ*  For  instance,  a  carrier  by  water  is  liable  for  an  injury  which 
occurred  as  a  result  of  requiring  steerage  passengers  to  come  on  the  upper 
deck  to  receive  their  food  in  weather  so  stormy  as  to  make  it  dangerous  J  ^ 

No  Implied  Warranty  of  Seaworthiness. — While  a  carrier  of  passengers 
by  sea  is  bound  to  exercise  the  highest  degree  of  care,  prudence,  and  fore- 
sight, it  is  not  an  insurer  of  their  safety,  and  there  is  no  implied  warranty,  as 
in  case  of  the  carriage  of  goods,  that  the  ship  was  seaworthy  at  the  beginning 
of  the  voyage,  and  whether  she  was  technically  so  or  not  is  immaterial  in  a 
suit  by  passengers  to   recover   for  injuries   received.'^® 

§  4403.  Consequences  Not  Reasonably  Anticipated  from  Act. — A  car- 
rier by  water  is  not  required  to  guard  against  dangers  which  a  prudent  man 
would  not  expect  to  occur  naturally  and  in  accprdance  with  the  usual  course 
of  things,'''^  as,  for  instance,  where  a  glass  upon  which  a  passenger  rested  his 
hand  broke  and  cut  him,  the  screen  of  which  he  had  accidentally  displaced;'^* 
where  little  girls  in  playing  ran  against  a  bucket  of  hot  gruel  carried  by  the 
steward  and  splashed  it  on  a  passenger  sitting  at  the  table  ;''^  where  a  child 
was  injured  by  placing  his  hand  in  an  unprotected  hawse  hole ;  ***  where  a 
passenger  was  run  down  and  trampled  upon  by  his  fellow  passengers  as  a 
result  of  the  striking  of  the  steamboat  against  the  pier ;  *i   or  where  a  pas- 


73.  Care  required  and  liability. — Sim- 
mons V.  New  Bedford,  etc.,  Steamboat 
Co.,  97  Mass.  361,  93  Am.  Dec.  99;  In- 
ternational Mercantile  Marine  Co.  v. 
Smith,   145   Fed.   891,  76   C.   C.   A.   433. 

74.  Decree,  Pouppirt  v.  Elder  Dempster 
Shipping,  122  Fed.  983,  reversed  in  125 
Fed.  732,  60  C.   C.  A.  500. 

75.  Requiring  passenger  to  receive 
food  on  upper  deck. — A  steamship  was 
negligent  in  requiring  steerage  passen- 
gers to  come  onto  the  upper  deck  to  re- 
ceive their  food  while  crossing  the  ocean 
in  weather  so  stormy  as  to  render  it  dan- 
gerous, and  is  liable  for  the  injury  of  a 
passenger  while  so  on  deck  by  being 
thrown  down  by  a  wave,  or  by  reason  of 
the  wet  and  slippery  condition  of  the 
deck.  Decree,  139  Fed.  810,  affirmed  in 
The  Prinzess  Irene,  151  Fed.  17,  80  C. 
C.  A.  483. 

76.  No  implied  warranty  of  seaworthi- 
ness.—The  Oregon,  133  Fed.  609,  68  C. 
C.  A.   603. 

77.  Consequences  not  reasonably  an- 
ticipated from  act. — Kohn  v.  Interna- 
tional Mercantile  Marine  Co.,  180  Fed. 
495. 

78.  Libelant,  a  passenger,  while  on 
deck  during  a  rough  sea,  to  escape  an 
unusually  large  wave,  which  washed  over 
the  deck,  stepped  upon  a  bench  and 
rested  his  hand  upon  a  glass  ventilator 
or  skylight,  which  broke  and  his  hand 
was  cut  by  the  glass.  There  was  a  frame, 
with  cross-rods,  over  the  sash,  to  pro- 
tect the  glass;  but  it  was  displaced  by 
libelant  and  fell  to  the  deck  before  his 
injury.  Held,  that  the  vessel  was  not 
negligent;  the  injury  being  accidental. 
The    Caracas,    163    Fed.    662. 

79.  A  boy  about  three  years  of  age,  a 


passenger  in  the  steerage,  was  scalded 
while  sitting  at  the  supper  table  by  hot 
gruel  splashed  on  his  face  from  a  bucket 
carried  by  the  steward.  The  evidence 
was  contradictory  whether  some  little 
girls  playing  ran  against  the  bucket,  or 
whether  the  steward  slipped  upon  the 
floor,  made  wet  by  the  drippings  of  a 
water  cooler  near  by.  The  steward  was 
a  competent  and  a  careful  man.  Held, 
whichever  of  the  above  was  the  cause, 
no  fault  of  the  ship  was  proved.  The 
Anchoria,  77  Fed.  994,  decree  affirmed  in 
83    Fed.   847,    27    C.    C.   A.   650. 

80.  Child  placing  hand  in  hawse  hole. 
— Plaintiff,  a  child  nine  years  of  age,  a 
passenger  on  defendants'  steamship,  was 
standing  in  charge  of  his  mother  near 
the  rail  as  the)  vessel  approached!  her 
dock.  In  the  confusion  attending  the 
landing  of  the  vessel,  plaintiff  placed  his 
left  hand  in  a  hawse  hole  through  which 
a  heavy  cable  had  been  passed,  extend- 
ing to  a  tug,  and,  as  the  cable  moved 
or  tightened,  three  of  plaintiff's  fingers 
were  crushed  or  ground  off  by  the  rope's 
friction  against  the  rim  of  the  hole. 
Held,  that  the  shipowners  were  not  neg- 
ligent in  failing  to  construct  a  perma- 
nent guard  about  the  hawse  hole,  nor  in 
failing  to  keep  the  passengers  away  from 
it;  the  contingency  of  injury  in  the  man- 
ner plaintiff  was  injured  being  too  re- 
mote to  impose  a  duty  of  guarding 
against  it.  Kohn  v.  International  Mer- 
cantile  Marine   Co.,   180   Fed.   495. 

81.  The  running  down  and  trampling 
upon  a  passenger  by  his  fellow  passen- 
gers is  not  a  consequence  to  be  reason- 
ably anticipated  by  the  striking  of  the 
steamboat  against  the  pier  of  a  draw- 
bridge;  it  appearing   that  the   vessel  was 
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senger  was  injured  by  the  slipping  of  the  steward  on  a  wet  place  on  the  floor 
about  the  water  cooler.*^ 

§  4404.     With  Respect  to  Machinery,  Appurtenances  and  Crew. — A 

carrier  by  water  is  bound  to  see  that  its  officers,  agents,  and  servants  use  the 
utmost  care  and  diligence  in  keeping  the  vessel  constantly  provided  with  suit- 
able* machinery,  boats  and  appurtenances,  and  competent  officers  and  crew 
in  controlling  and  managing  the  use  of  vessel  appurtenances,  and  in  making 
all  the  arrangements  to  protect  its  passengers  against  any  danger  that  might 
reasonably  be  anticipated  from  the  action  of  winds  and  seas,  of  the  officers 
and  crew,  or  of  other  passengers.*^ 

Apparatus  or  Machinery  Not  Part  of  Operative  Means  of  Transporta- 
tion.— The  rule  that  a  carrier  of  passengers  by  water,  for  hire  is  bound  to  exer- 
cise the  utmost  human  care,  vigilance  and  foresight,  to  protect  a  passenger 
from  any  injury  from  the  machinery  and  appliances  of  the  vessel,  and  from 
the  management  of  the  same,  is  only  applicable  when  applied  to  such  of  the 
machinery  and  appliances  as  constitutes  the  operative  means  of  transporta- 
tion, within  a  defective  construction  or  negligence  in  management  would  be 
likely  to  occasion  danger  to  the  passenger.**  Where  a  steerage  passenger  on 
an  ocean  steamship  was  injured  by  the  parting  of,  a  wire  rope  used  in  hoisting 
ashes  from  the  hold,  while  he  was  leaning  against  the  jamb  of  a  door  leading 
to  what  was  known  as  the  "stokehole  fidley,"  watching  the  hoisting  of  the 
ashes,  and  it  was  not  usual  for  passengers  to  be  in  such  position,  plaintiff  was 
not  entitled  to  the  exercise  of  the  utmost  human  care,  vigilance,  and  foresight 
to  protect  him,  but  was  only  entitled  to  the  exercise  of.  ordinary  care  to  guard 
him  from  injury.*^ 

Gross  Neglig-ence  in  Management  of  Boilers. — Skill  is  required  for  the 
proper  management  of  the  boilers  and  machinery  of  a  steamboat;  and  the 
failure  to  exert  that  skill,  either  because  it  is  not  possessed,  or  from  inatten- 

going    very    slowly,    and    that    her    colli-  morning,   as   usual    on    such   trips    carried 

sion  with  the  pier  was  owing  to  the  fact  its    full    complement    of    500    passengers, 

that   because    of   a   high   wind   and   rising  who    were    so    crowded    that    they    were 

tide    she    had    drifted    out   of    her    course.  obliged   to   stand   close   together   on   both 

Southern    Transp.    Co.    v.    Harper,    45    S.  decks.      Libelants     who    were    carpenters 

E     458     118    Ga     672  working    at    the    Exposition,    stood    with 

„„      't-.   •  i        '       r  '       J.      ^  a^ many  others  on  the  bow  end  of  the  main 

82      Existence    of    wet    place    on    floor  ^     r^^     ^.^^^   ^^^^  ^^   ^^^^   ^^^^  ^^^ 

about    the  water    cooler.-The    existence  ^^^^  ^^^^  ^^.^^^  ^^^^^^  ^^^^            ^^  ^,^^ 

of    a    wet    place    on    the    floor    about    the  ^^^^       q^    reaching    the    landing    when 

water  cooler  in  the    steerage,  caused    by  ^j^^   i;^^^   ^^^^   ^^^^^            libelants'   feet 

carelessness    of    passengers    in    using    the  -^^^^   ^^^^^  -^  ^^^   ^^.^      ^^^  ^^       ^^^^ 

cooler,  IS  not  proof  of  such  negligence  as  seriously     injured.     They     testified     that 

wi;ll    render    the   fiP    liable    for    personal  ^.^  ^^^  ^^^  ^^^  ^    >^      ^^.        ^^  ^^^ 

injuries    caused    by    the    slipping    of    the  ^^^^^  -^  ^^^-^^  ^^       ^^^^     ^^^^^      Held, 

steward  thereon   so  as  to  spill  hot  gruel  ^^^^     ^^^^^     operating     the    vessel     were 

upon    a    passenger.      The    probability    of  .-hargeable    with    negtligence    which    ren- 

such   an   accident   is   too   remote   to   make  ^^^^^  -^  jj^^j^  ^^^  ^^^   ■^.     .^^   -^             .^_ 

the   failure    to   keep   the    floor   constantly  ^-         ^^^    passengers    to    crowd,    without 

dry   negligence   m   the   Protection   of   pas-  ^^^ning,  within  the  coils  of  the  lines,  or 

sengers.      Decree,    77    Fed.    994,    affirmed  -^^   ^^^-^^    ^^■^.        ^^   handling   the   lines 

A    ^^o    '^"'^°"^'    ^^    ^^^-    ^^^'   ^^    ^-    ^-  as    to   remove    the    danger;   thtt   libelants 

"■•                                                     .  under   the   circumstances   were   not   guilty 

83.    With  respect  to  machinery, . appur-  of    contributory    negligence.      The    Annie 

tenances'   and    crew. — Simmons    v.     New  l.    Vansciver,    161    Fed.    640. 

Bedford,    etc.,    Steamboat    Co.,    97    Mass.  84.    Apparatus    or   machinery   not   part 

361,   93  Am.   Dec.   99.  of    operative    means    of    transportation. — 

Negligence      in      handling      lines      on  Ganguzza   v.   Anchor    Line,    89    N.   Y.    S. 

crowded  boat. — A   steamer   running   as    a  1049,    97    App.    Div.    352,    affirmed    in    76 

ferryboat     between    Newport    News     and  N.    E.   1095,    184   N.   Y.   545. 

Sewell's    Point,    one    of   the    landings    for  85.     Ganguzza    v.    Anchor    Line,    89    N. 

the  Jamestown    Exposition,   on  what  was  Y.   S.   1049,   97   App.   Div.   352,  affirmed  in 

called   its    "workmen's   trip"   early    in   the  76   N.   E.   1095,   184  N.  Y.   545. 
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tion,  is  gross  negligence.  And  the  owners  are  liable  for  an  injury  to  a  pas- 
senger resulting  from  such  negligence.  ^^ 

§   4405.     Care  of  Docks  and  Passage  Ways. — Obstructions  on  Decks. 

— Where  a  structure  on  the  promenade  deck  of  a  passenger  vessel,  consisting 
of  a  chain  box  extending  on  both  port  and  starboard  sides  from  deckhouse 
to  rail,  covering  a  necessary  part  of  the  steering  gear,  was  common  in  vessels 
of  the  size  and  age  of  the  vessel,  and  had  long  been  well  known  on  vessels 
used  for  passenger  traffic,  negligence  of  the  owner  could  not  be  predicated  on 
the  construction  of  the  vessel,  though  there  was  evidence  that  a  sloping  cover 
for  the  steering  chain  would  have  been  less  dangerous.®'^  Where  a  passenger 
came  on  board  during  daylight,  and  went  to  her  stateroom,  a  few  feet  from 
such  an  obstruction,  and  then  left  the  stateroom,  and  went  to  the  other  side 
of  the  deck,  near  the  corresponding  obstruction,  where  she  remained  for  some 
hours,  the  failure  of  the  owner  to  warn  the  passenger  of  the  obstruction  was 
not  actionable  negligence,  and  it  was  not  liable  for  injuries  sustained  by  her 
by  stumbling  over  the  obstruction  near  her  stateroom  before  8  p.  m.  of  a  clear, 
mild  day,  when  the  sun  set  at  about  7:30  p.  m.*^ 

Unguarded  Hole  in  Dock. — A  carrier  by  boat  is  negligent  towards  its  pas- 
sengers in  leaving  unguarded  a  hole  in  the  floor  of  its  dock  two  feet  long  and 
four  inches  wide.*® 

Injury  Caused  by  Slipping. — A  steamship  company  is  liable  for  injury  to  a 
passenger,  caused  by  a  mat  slipping  as  she  entered  a  doorway,  where  the  mat 
was  too  small  to  fit  properly  into  its  place.'° 

Degree  of  Care  in  Washing  Deck. — The  degree  of  care  appropriate  to  boil- 
ers or  to  the  sufficiency  of  the  hull  of  a  steamship  is  very  different  from  the 
degree  of  care  required  with  reference  to  the  washing  of  the  decks,  and  where 
a  passenger  on  a  steamship  was  injured  by  slipping  and  falling  while  walking 
on  the  wet  deck,  which  she  claimed  was  not  kept  in  proper  condition,  the 
court,  in  an  action  to  recover  for  the  injury,  properly  refused  to  charge  that 
defendant  owed  the  plaintiff  "very  great  care,"  and  charged  that  it  was  bound 
to  exercise  reasonable  care  under  the  circumstances.^^ 

Accident  Not  Reasonably  to  Be  Anticipated. — See  ante,  "Consequences 
Not  Reasonably  Anticipated  from  Act,"  §  4403. 

§  4406.     Personal  Injuries  from  Want  of  Proper  Accommodations. — 

See  ante,  "Accommodations  on  Vessel,"  §§  4391-4398. 

Acts  of  Officers  or  Crew. — It  is  the  duty  of  a  vessel  to  protect  a  passenger 
from  harm  or  injury  through  the  acts  of  employees  and  a  failure  to  do  so 
renders  it  liable  for  the  resulting  damages. ^^  Thus,  a  carrier  is  liable  for  an 
injury  caused  by  a  seaman  negligently  falling  upon  a  passenger.®^ 

86.  Gross  negligence  in  management  92.  Acts  of  officers  or  crew. — The 
of  boilers.— The  New  World   (U.   S.),   16      Western   States,   151  Fed.  929. 

How.   469,   14   L.    Ed.   1019.  93.     Seaman     falling    on    and     injuring 

87.  Obstructions  on  decks. — Savage  v.  passenger. — A  seaman  on  respondent's 
New  York,  etc.,  Steamship  Co.,  185  steamship,  being  required  to  go  aloft, 
Fed.   778,   107   C.   C.  A.   648.  instead    of   using   the    standing   ladder   in 

88.  Savage  v.  New  York,  etc.,  Steam-  the  side  rigging,  which  was  reasonably 
ship  Co.,  185   Fed.  778,  107   C.   C.  A.  648.  safe,    and    which    he    had    used    on    previ- 

89.  Unguarded  hole  in  dock.— White  °"^  occasions,  unnecessarily  climbed  the 
V.  Seattle,  etc.,  Nav.  Co.,  78  Pac.  909,  36  foretopmast  backstay,  a  wire  rope  three- 
Wash.  281,   104  Am.   St.   Rep.   948.  fourths  of  an  mch  in  diameter    and  while 

„„     T   •                    J  ,         ,.      •           ■««■   .  at  work   thereon  supped   and   fell   on   the 

Kf^'^y  ^/"f^  ^y  shppmg.-Mohns  j^^k,  killing  himself  and  falling  upon  and 

V      Netherlands-American     Steam      Nav.  seriously    injuring    libelant    who    was    a 

Co.,   183   l-ed..  333.  passenger.     Held,  that  the  injury  was  the 

91.    Degree  of  care  in  washing  deck.—  result    of    the    seaman's    negligence,    and 

Pratt    V.    North    German    Lloyd    Steam-  that     respondent     was     liable     therefor, 

ship   Co.,  184  Fed.  303,  106  C.   C.  A.  445,  Ramjak     v.    Austro-American     Steamship 

33  Iv.  R.   A.,  N.   S.,  533.  Co.,  186  Fed.  417,  108  C.  C.  A.  330. 
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Disrespectful  Treatment  of  Passenger. — It  is  the  duty  of  a  vessel  to  ac- 
cord to  a  passenger  respectful  treatment  by  its  officers  and  servants,  and  dis- 
respectful treatment  by  a  master  of  a  woman  passenger,  on  her  making  com- 
plaint that  she  had  been  assaulted  and  robbed  in  her  stateroom,  may  properly 
be  considered  in  aggravation  of  the  damages. ^^ 

Assaults  on  Passengers. — A  steamship  company  must  protect  its  passengers 
from  assaults  by  its  servants,  though  outside  the  scope  of  their  employment. 
And  where  a  steamship  employee  renews  an  assault  on  a  passenger  after  hav- 
ing been  ordered  below,  the  company  is  liable,  though  the  passenger  volun- 
tarily engaged  in  the  prior  difficulty. ^^ 

False  Arrest  and  Imprisonment. — Where  a  passenger  on  a  steamship  was 
arrested  by  a  watchman,  without  justification,  dragged  down  the  saloon  stair- 
way by  the  collar,  pushed  inside  the  freight  room,  and  kept  there  in  custody 
of  another  watchman  for  an  hour,  the  shipowners  are  liable  in  admiralty  as 
for  a  false  arrest  and  imprisonment. ^^ 

§  4407.  Acts  of  Other  Passengers. — It  is  the  duty  of  a  vessel  to  protect 
a  passenger  from  harm  or  injury  through  the  acts  of  other  passengers,  and  a 
negligent  failure  to  do  so  renders  it  liable  for  the  resulting  damages.^''  It 
has  the  power  to  make  reasonable  regulations  as  to  the  places  which  passen- 
gers may  occupy  and  as  to  their  conduct  while  on  board,  and  is  bound  to  use 
the  utmost  skill  and  care  of  prudent  men  in  taking  precaution  to  prevent  any 
passengers  from  being  injured  by  the  ignorant,  negligent  or  reckless  acts  of 
other  passengers. 8^  For  instance,  the  carrier  is  liable  for  an  injury  caused 
by  the  falling  of  a  suspended  boat  which  was  broken  from  its  fastenings  by 
the  careless  acts  of  other  passengers ;  ^^  and  for  injuries  caused  by  permitting 
passengers  to  carelessly  use  firearms  on  shipboard.^ 

Consequences  Not  Reasonably  Anticipated. — See  ante,  "Consequences 
Not  Reasonably  Anticipated  from  Act,"  §  4403. 

§  4408.  Negligence  or  Misconduct  of  Third  Party  Contributing 
Cause. — If  a  carrier  by  water  fails  in  his  duty,  he  is  responsible  for  the  con- 
sequences of  his  negligence,  although  the  negligence  or  misconduct  of  the  third 
party  contributes  to  the  injury.^     As,  for  instance,  where  a  passenger  was  in- 

94.  Disrespectful  treatment  of  passen-  sengers,  which  may  reasonably  be  antic- 
ger. — The   Western   States,   151   Fed.   929.  ipated.     Simmons   v.    New    Bedford,    etc., 

95.  Assaults  on  passengers.— Marks  v.  Steamboat  Co.,  97  Mass.  361,  93  Am. 
Alaska   Steamship   Co.    (Wash.),   127   Pac.  Dec.  99. 

-i^f^\  !•    Careless  use  of  firearms  by  passen- 

96'.     False    arrest    and    imprisonment.—  gers.— A   carrier   of  passengers   by   water 

Ragland  v.  Norfolk,  etc.,  Steamboat   Co.,  's  bound  to  exercise  the  utmost  vigilance 

163   Fed    376  ^'^^  <:.-zx^  in  maintaining  order  on  its  ves- 

97.  Acts  'of  other  passengers.-The  ?^?  and  to  protect  its  passengers  against 
iir  ^.  c7  I  iei  T?».j  aoo  injury  by  the  careless  use  of  firearms  or 
Western  States,  151  Fed.  929.  ^^^^^     violence     from     whatever     source 

98.  Simmons  v.  New  Bedford,  etc.,  arising,  which  could  reasonably  have 
Steamboat  Co.,  97  Mass.  361,  93  Am.  ^gen  anticipated  in  view  of  all  the  ex- 
Dec.   99.  isting     circumstances     and     the     number 

99.  The  owners  of  a  steamboat,  man-  and  character  of  the  persons  on  board; 
aged  and  navigated  by  their  servants  for  and  where  the  officers  permitted  passen- 
the  carriage  of  passengers  for  hire,  on  gers  to  discharge  firearms  on  board  in  a 
the  side  of  which  hangs  a  small  boat  reckless  manner  the  owner  is  liable  to  a 
suspended  over  a  part  of  a  deck  where  passenger  injured  thereby  without  his 
it  is  proper  for  passengers  to  be,  are  fault  or  negligence.  Northern  Commer- 
bound  to  use  the  utmost  care,  consistent  cial  Co.  v.  Nestor,  138  Fed.  383,  70  C. 
with  the  nature  and  extent  of  their  busi-  C.   A.    523. 

ness,  to  keep  this  boat  so  secured  as  to  2.    Negligence   or   misconduct   of   third 

guard   against   injury  by  its   falling  upon  party    contributing     cause. — Simmons     v. 

any  passenger  from  any  cause,  including  New    Bedford,    etc..    Steamboat    Co.,    97 

careless    or   irregular   acts    of   other    pas-  Mass.  361,  93  Am.  Dec.  99. 
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jured  by  a  gang  plank  which  was  loosened  by  the  act  of  a  third  person.^ 

§  4409.  Persons  to  Whom  Duty  to  Use  Care  Owed. — Persons  Going 
on  Board  to  Engage  Passage. — The  liability  of  a  steamship  for  the  safe  car- 
riage of  persons  whom  she  undertakes  to  convey  on  board  from  the  shore  in 
her  boats  as  passengers  is  the  same  whether  such  persons  had  previously  en- 
gaged passage  or  were  going  on  board  for  that  purpose.* 

Licensee  on  Wharf  Awaiting  Passengers  from  Incoming  Vessel. — A 
steamship  company  owes  no  duty  to  persons  on  its  pier  waiting  for  passengers 
from  an  incoming  vessel,  except  to  have  the  pier  in  a  reasonably  safe  condi- 
tion and  to  exercise  ordinary  care  in  docking  the  vessel,  so  as  to  render  it 
reasonably  safe  for  persons  to  remain  on  the  pier.^ 

Stevedore  Required  to  Live  on  Vessel. — Where  plaintiff,  a  stevedore,  was 
injured  while  the  vessel  was  passing  through  a  drawbridge,  and  his  duties  re- 
quired him  to  live  on  the  vessel,  his  employment  being  continuous  while  the 
boat  was  en  route,  he  was  not  entitled  to  the  care'required  of  the  owner  of  the 
vessel  with  reference  to  passengers,  but  only  to  that  required  as  to  servants.* 

Carpenter  Being  Returned  to  Shore  on  Tug. — A  ship  carpenter  employed 
on  a  steamer,  being  taken  by  a  tug  to  New  York  after  the  completion  of  his 
work  on  th€  steamer,  is  not  a  passenger.'^" 

§  4410.  Officers  and  Employees  for  Whose  Negligence  Liability  At- 
taches.— Where  the  agents  of  a  steamship  company  were  charged  with  the  duty 
of  transferring  its  passengers  by  tugs  or  tenders  from  the  port  of  embarka- 
tion, and  putting  them  on  board  its  ships,  for  which  they  received  a  commis- 
sion, paying  the  expenses  themselves,  and  they  employed  a  steam  tender  and 
two  persons  in  charge  thereof,  and  these  persons,  while  plaintiff  was  being 
transferred,  assaulted  him,  and  confined  him  to  a  room  of  the  tender,  apart 
from  the  other  passengers,  the  steamship  company  was  liable  in  damages  for 
their  acts.^ 

Negligence  of  Contractor  in  Possession  of  a  Wharf. — A  passenger  on  the 
boat  of  a  navigation  company,  lying  at  a  wharf  on  premises  in  possession  of 
defendant  contractors,  engaged  in  blasting,  is  not  prevented  from  recovering 
for  injuries  caused  by  the  negligent  prosecution  of  such  work  by  an  agreement 
between  the  latter  and  the  navigation  company  that  the  company  should  use 
the  wharf  at  its  own  peril.** 

§  4411,  Intoxicated  Passenger. — Where  the  captain  of  a  steamship  dis- 
covered a  passenger  lying  in  a  drunken  and  helpless  condition  on  the  floor, 
and,  with  knowledge  of  his  helplessness,  lifted  him  to  his  feet,  and  left  him 
without  any  support,  whereupon  he  fell  and  broke  his  arm,  the  captain  did 
not  exercise  the  full  degree  of  care  required  by  rendering  assistance  sufficient 
in  the  case  of  a  sober  man,  but  was  bound  to  exercise  such  care  as  he  could 

3.  Gang  plank  loosened  by  third  per-  in  Duhme  v.  Hamburg-American  Packet 
son. — A  steamboat  company  is  liable  for  Co.,  77  N.  E.  386,  184  N.  Y.  404,  113  Am. 
an    injury    to    a    passenger    caused    by    a      St.   Rep.   615. 

loose  gang  plank,  though  it  had  securely  e.     Stevedore  reqmred   to   live   on   ves- 

fastened  the  plank,  and  there  was  a  rea-  sel.— Lambert  v.  La  Conner,  etc.,  Transp. 

sonable    opportunity     for    persons     other  Co.,   79   Pac.   608,   37  Wash.   113. 

than    its    employees    to   loosen    it.      Croft  »      /-•  ^       i.  •  ^         j    ,        , 

V.   Northwestern   Steamship    Co.,    55   Pac.  „/\.,^^'^T*%,  ^^'"^   "'f-f^*'^.  *^,.^^°" 

43,   30   Wash.   175.  °"  tug.— The   Downer,   171   Fed.   571. 

4.  Persons  going  on  board  to  engage  8.  Officers  and  employees  for  whose 
passage.— In  re  Kimball  Steamship  Co.,  negligence  liability  attaches.  —  Barrow 
133  Fed.  838,  reversed  in  Weisshaar  v.  Steamship  Co.  v.  Kane,  88  Fed.  197,  31 
Kimball   Steamship   Co.,   138   Fed.  397,   63  C.   C.   A.  453. 

C.   C.  A.   139,  65  L.  R.  A.  84.  9.    Negligence  of  contractor  in  posses- 

5.  Licensee  on  wharf  awaiting  passen-  sion  of  a  wharf. — Judgment,  86  Fed.  63, 
gers  from  incomiiig  vessel — Order,  94  reversed  in  Smith  v.  Day,  100  Fed.  344, 
N.  Y.  S.  1103,  107  App.  Div.  237,  reversed  40  C.   C.  A.   366,  49   L.   R.  A.   108. 
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to  avoid  an  accident  in  the  situation  presented  to  him.i" 

§  4412.  Medical  Attention.- — "Upon  large  passenger  steamers  a  physician 
or  surgeon  is  always  employed,  whose  duty  it  is  to  minister  to  the  passengers 
and  crew  in  cases  of  sickness  or  accident.  Of  course,  this  would  be  imprac- 
ticable upon  an  ordinary  freighting  vessel,  where  the  master  is  presumed  to 
have  some  knowledge  of  the  treatment  of  diseases,  and  in  ordinary  cases  stands 
in  the  place  of  a  physician  or  surgeon."  ii 

Medical  Care  and  Attention  to  Injured  Passenger. — A  passenger  on  a 
vessel,  injured,  while  on  a  voyage,  without  his  fault,  through  the  negligence  of 
the  officers,  is  entitled  to  no  less  care  from  the  ship  than  a  seaman,  and  its 
duty  is  not  fulfilled  by  giving  him  such  care  as  an  ordinary  unskilled  person 
could  afford  him.i^  But  the  errors,  mistakes,  or  negligence  of  a  ship's  doctor 
in  caring  for  a  passenger  are  not  imputable  to  the  ship,  where  it  was  not  guilty 
of  negligence  in  selecting  him.^^ 

§  4413.  Acts  in  Emergency. — Where  a  vessel  with  passengers  on  board 
was  sunk  as  the  result  of  a  collision,  those  in  charge  were  bound  to  use  the 
utmost  exertions  in  their  power  to  avert  injury  to  the  passengers  from  the 
impending  peril,  which  duty  continued  until  the  passengers  were  safely  landed, 
but  the  vessel  is  not  liable  for  injuries  resulting  from  errors  of  judgment  in 
the  emergency  on  the  part  of  those  in  charge  who  were  in  general  competent. i* 
And  where  a  steamer  ran  upon  a  rock  in  the  night,  it  was  negligence  for  those 
in  charge  to  permit  passengers  to  leave  in  a  small  boat  without  a  competent 
seaman  in  charge,  which  rendered  the  vessel  liable  to  one  of  such  passengers 
for  the  loss  of  his  effects,  and  for  physical  injuries  resulting  from  his  ex- 
posure for  several  hours  in  the  open  boat,  with  only  his  underclothing  to  pro- 
tect him  from  the  cold.^^ 

§  4414.   Election  to  Continue   Voyage    against   Advice    of   Pilot. — ^A 

hasty  exchange  of  opinions  between  a  pilot  and  master  of  a  river  steamer,  in 
the  face  of  immediate  danger,  as  to  the  best  means  of  avoiding  such  danger, 
though  the  pilot  advises  the  stopping  of  the  vessel,  which  is  not  done,  does  not 
constitute,,  a  deliberate  election  by  the  master  to  continue  the  voyage  against 
the  advice  of  the  pilot,  within  the  meaning  of  Rev.  St.  §  4487,  so  as  to  render 
the  owners  absolutely  liable  for  damages  thereafter  arising  to  the  persons  or 
baggage  of  passengers,  and  especially  where  it  was  at  the  time  too  late  to  avoid 
the  injury  which  resulted.!^ 

10.    Intoxicated  passenger. — Doherty  v.  were   few   in   number,   that   the   boat  was 

California   Nav.,   etc.,   Co.    (Cal.  App.),   91  sinking,  and  to  go  up  to  the  upper  deck, 

Pac.  419.  s^tid   remained  until   he   supposed   all   had 

11  Medical  attention.— The  Iroquois,  preceded  him  there.  Claimant  did  not 
194  U  S  240,  48  L.  Ed.  955,  24  S.  Ct.  go  w:th  the  others,  and,  becoming  con- 
g^Q  fused,    remamed   until   the    water    entered 

12  Medical  care  and  attention  to  in-  and  she  became  wet,  but  was  afterwards 
iured    passenger.— Northern    Commercial  assisted  to  the  upper  deck  by  some  man 

■Co    V    Nestor,   138   Fed.  383,   70   C.   C.   A.  who    discovered   her,   and    later   was    sent 

522  ashore  in  a  boat  with   the   other  passen- 

13.  The  Napolitan  Prince,  134  Fed.  ge"-  Sjie  suffered  injury  from  the  wet- 
-^5g  ting  and  exposure,  but  it  did  not  appear 

14.  Acts  in  emergency.— The  City  of  'h^*  *°se  i"  charge  knew  of  her  having 
Boston    159  Fed    261  ^^'^'^  '"  ^^^  water.     Held,  that  there  was 

Claimant  was   a  passenger  on  petition-  "°  ."^^''S^""   °".  *^.\P"t   °^  the  vessel 

■er's  ferryboat  which  was  sunk  as  the  re-  ^^ich    rendered   it   liable    for   the   injury, 

suit   of   a    collision    in    the    evening.      On  The   City  of   Boston,   159   Fed.   S61. 

discovering   that   the   vessel   was    sinking,  15.     The     Erastus     Corning,    158     Fed. 

immediately   after   the   collision   the   mas-  452. 

-ter    ran    her    ashore    into    shallow    water.  16.    Election  to  continue  voyage  against 

A  member  of  the  crew  went  through  the  advise    of    pilot. — Memphis,    etc.,    Packet 

cabin    on    the    lower    deck,    and    notified  Co.    v.    Overman    Carriage    Co.,    93    Fed. 

claimant    and   all    other   passengers,    who  246. 
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§  4415.  Landing  or  Discharge  of  Passengers.— Safe  Means  of  Dis- 
charging Passengers. — A  carrier  by  water  must  provide  a  reasonably  safe 
means  of  discharging  its  passengers/'^  must  instruct  and  assist  passengers  in 
their  use,!^  and  must  suiiRciently  fasten  the  vessel  while  discharging  passen- 
gers ;  1^  and  it  is  liable  in  damages  for  a  personal  injury  to  a  passenger  re- 
sulting from  its  failure  to  do  so. 

Transferring  Passenger  at  Night. — A  carrier  should  take  notice  of  the  dan- 
ger of  transferring  a  passenger  from  steamboat  to  the  shore  at  night  while 
the  boat  is  in  motion,  and  in  so  doing  he  assumes  a  risk  of  the  consequences. 2" 

§  4416.  Care  Required  of  Tenant  of  Wharf. — The  degree  of  care  which 
the  law  requires  shall  be  exercised,  for  the  protection  of  passengers,  by  a  steam- 
boat company  plying  the  waters  of  Casco  Bay  with  its  boats,  after  it  ceases 
to  be  a  common  carrier,  and  becomes  merely  a  tenant  of  a  wharf  at  which  it 
makes  landings,  and  over  which  its  passengers  pass  in  going  to  or  departing 
from  its  boats,  is  that  of  reasonable  diligence.^i 

§  4417.  Release  of  Right  of  Action. — When  a  woman  has  been  severally, 
injured  in  getting  aboard  a  steamer,  by  the  alleged  carelessness  of  the  serv- 
ants of  the  boat,  in  putting  out  an  improper  sort  of  gang  plank,  the  fact  that 
she  is  unwilling  to  pay  fare  for  her  passage,  and  that  the  captain  makes  no 
demand  of  fare  from  her,  is  no  release  of  her  right  of  action  against  the  own- 
ers of  the  boat  for  the  injuries  done  her,  unless  she  at  the  time  understands 
it  to  be  so  and  consents  that  it  shall  be  so.  This  is  true  even  though  the  pas- 
sage be  one  lasting  two  days  and  a  half.^^ 

Under  Limited  Liability  Act  and  under  Harter  Act. — See  ante,  "Personal 
Injuries,"  §§  4402-4428. 

§  4418.  Limitation  of  Liability. — See  ante,  "Conditions  and  Limitations  in 
Tickets,"  §§  2218-2230;  "Contracts,  Fares,  Passage  and  Tickets,"  §§  4385-4320. 

17.  Safe  means  of  discharging  passen-  the  usual  passenger  landing,  but  libelant 
gers.^A  gang  plank  consisting  of  a  did  not  know  and  was  not  informed  of 
plank  10  feet  long,  16  inches  wide,  and  such  fact.  Held,  that  the  vessel  was  neg- 
1  inch  thick,  with  cleats  nailed  on  one  ligent  in  impliedly  inviting  passengers  to 
side,  but  having  no  railing,  rope,  or  other  land  at  the  pier,  and  failing  to  instruct 
guard,  and  which,  when  extended  from  or  assist  them  or  to  provide  proper  fa- 
the  deck  of  a  steamer  to  a  wharf,  sloped  cilities;  that  libelant  under  the  facts 
downward  at  an  angle  of  about  30  de-  shown  was  not  chargeable  with  contrib- 
grees,  does  not  furnish  a  reasonably  safe  utory  negligence  which  would  preclude 
means  for  discharging  passengers,  ■  nor  his  recovery  of  damages.  The  Ocracoke, 
can   its   use   be  justified   by   custom;    and  159   Fed.   552. 

the   vessel   is    liable   in    damages   for   the  19.    a    steam    ferryboat    which,    while 

injury  of  a  passenger  by  falling  from   it  discharging     passengers     on     a    dock     or 

into   the   water.     Burrows   v.   Lownsdale,  float,  by  reason  of  being  insufficiently  se- 

133   Fed.  250,  66  C.   C.  A.  650.  gyred  swung  away  from  the  float,  leaving 

18.  Libelant  took  passage  on  respond-  ^  space  of  several  inches,  is  liable  for 
ent  steamer  for  Newport^  News,  at  which  ^n  injury  to  a  passenger,  who  in  attempt- 
port  the  boat  stopped  in  passing.  On  i„g  t^  p^sg  from  the  vessel,  and  in  the 
reaching  there  the  boat  went  alongside  a  exercise  of  due  care,  stepped  into  such 
pier,  the  gangway  railing  was  removed,  space,  or  was  thrown  by  the  lurching  of 
and  a  deck  hand  stepped  out  on  the  pier  the  vessel,  and  fell  between  the  vessel 
and  made  a  line  fast.  Libelant  followed  and  dock.  The  City  of  Portsmouth,  125 
four  or  five  other  passengers  to  the  gang-  Fed.  264. 

way,   and   they   each   stepped   out   on   the  nn     i^        i      •                                   •  ,  . 

pier.     Seeing  the  hand  removing  the  line  .  '^''r,^''^"'^""'^^  Passenger  at  mght.- 

from  the   cleat,   libelant  asked  him  if  he  }',%  ^1^"/  ^"c?^^^*'    tL^"-   ^^^'   ^°^   ^a. 

was  not  going  to  put  out  the  gang  plank,  '***'  ^"  ^™-  ^*-  f  ^P'  ^*'^- 

and,   being  told   he   was   not,   libelant   at-  21.    Care   required  of  tenant  of  wharf. 

tempted  to  step  up  on  the  pier,  but  lost  —Bacon    v.    Casco    Bay    Steamboat    Co., 

his  balance  and  fell,  receiving  serious  in-  ^7  Atl.  338,  90  Me.  46. 

jury  between  th.'  vessel  and  the  pier.     It  22.    Release  of  right  of  action. — Packet 

appeared   that   the   vessel   stopped   at  an-  Co.   v.   Clough    (U.   S.),   20  Wall.   528,   23 

other  pier  at  Newport  News,  which  was  L.   Ed.  406. 
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§  4419.  Contributory  Negligence  and  Assumption  of  Risk. — A  passen- 
ger by  water  is  required  to  exercise  reasonable  care  for  his  own  safety  ^^  and 
if  he  fails  to  do  so  and  is  injured  thereby  his  contributory  negligence  is  a  good 
defense  in  an  action  for  such  injury.  And  where  such  contributory  negligence 
is  the  direct  proximate  cause  of  the  accident,  the  carrier  is  not  liable  for  a 
failure  to  comply  with  rules  of  the  supervising  inspector ;  2*  such  passenger  is 
bound  to  use  a  greater  care  in  the  dark  than  if  it  was  light. ^^ 

Instances  of  Contributory  Negligence. — A  passenger  by  water  carriage 
who  stood  leaning  against  the  gate  across  the  front  of  a  ferryboat  when 
through  some  movement  of  his  or  lurch  of  the  boat  the  gate  opened  and  he 
fell  overboard  and  drowned,^^  and  a  passenger  who  was  injured  by  a  fall  in 
descending  a  slippery  incline  at  a  boat  landing,  instead  of  walking  on  a  rough 
gang  plank  or  a  row  of  cleats  with  which  the  incline  was  provided,^''^  or  by 
tripping  on  a  large  rubber  hose  attached  to  a  hydrant  on  defendant's  wharf, 
where  the  accident  occurred  in  the  daytime,  and  there  was  nothing  to  prevent 
his  seeing  the  hose,^^  is  guilty  of  contributory  negligence. 

Instances  Where  Passenger  Not  Guilty  of  Contributory  Negligence.— 
A  passenger  injured  by  stepping  into  a  hole  in  the  floor  of  a  dock  while  wait- 
ing for  a  boat  and  who  did  not  remain  in  the  waiting  room  until  the  boat  ar- 
rived, and  who  deviated  some  30  feet  from  a  straight  line  between  the  waiting 
room  and  the  entrance  sHp  to  the  boat,^*  and  a  passenger  injured  by  falling  on 
the  slippery  deck  of  the  steamer  when  stepping  from  the  door  of  the  saloon, 
although  she  had  taken  a  long  step,^^  was  not  guilty  of  contributory  negli- 
gence as  matter  of  law.     So  also  a  passenger  is  not  negligent  in  remaining  on 


23.  Contributory  negligence  and  as- 
sumption of  risk. — Elder  Dempster  Ship- 
ping Co.  V.  Pouppirt,  135  Fed.  732,  60 
C.  C.  A.  500,  reversing  133  Fed.  983.  See 
ante,  "Contributory  Negligence,"  chap- 
ter 24. 

24.  A  steamer  left  her  dock  with  a 
barge  in  tow  to  which  was  attached  a 
yawl  made  fast  to  the  stern  of  the  barge 
by  a  five-foot  line.  A  deck  hand  re- 
mained seated  in  the  yawl  until  the  boat 
arrived  at  an  island  where  he  left  the 
yawl  and  stood  on  the  barge  near  the 
line.  Subsequently  he  went  forward  on 
the  barge  to  get  water,  and,  while  doing 
so,  decedent,  who  was  intoxicated,  hauled 
the  yawl  to  the  stern  of  the  barge  and 
boarded  her,  without  knowledge  of  the 
master.  The  deck  hand,  on  returning, 
ordered  decedent  out  of  the  yawl,  "and, 
in  his  attempt  to  do  so,  decedent  slipped 
or  stumbled  and  was  precipitated  into 
the  river.  His  companion,  also  in  the 
yawl,  grabbed  him,  but  could  not  retain 
his  hold,  and  in  spite  of  prompt  efforts 
at  a  rescue,  he  was  drowned.  Held,  that 
decedent's  contributory  negligence  was 
the  proximate  cause  of  his  death,  and  not 
the  failure  of  the  steamer  to  comply  with 
Inspector's  Rule  8,  §  4,  providing  that 
every  barge  carrying  passengers  in  tow, 
and  engaged  in  excursions,  shall  be  sup- 
plied with  two  yawl  boats  one  of  which 
must  be  manned  and  towed  in  such  a 
manner  as  to  best  afford  prompt  relief 
in  case  of  accident  or  disaster,  and  that 
the  owners  of  the  steamer  were  there- 
fore not  liable  for  decedent's  death. 
Gretschmann  v.   Fix,   189   Fed.   716. 


25.  If  the  place  where  plaintiff  alighted 
from  a  coach  on  a  ferryboat  and  stepped 
into  an  open  chute  was  dark,  she  was 
bound  to  use  greater  care  than  if  it  was 
light.  Weill  V.  New  York,  132  N.  Y. 
S.   609,  147  App.  Div.  634. 

26.  Claimant's  intestate,  while  a  pas- 
senger on  petitioner's  ferryboat,  crossing 
East  river  from  Manhattan  to  Brooklyn, 
stood  leaning  against  the  gate  across  the 
front  end  of  the  boat,  near  the  end  where 
the  gate  was  fastened  by  being  let  into 
a  four-inch  groove  at  the  side  rail,  when 
through  some  movement  of  his  or  a 
lurching  of  the  boat  the  end  of  the  gate 
was  pulled  out  from  the  groove  and  he 
fell  overboard  and  was  drowned.  The 
evidence  showed  that  the  gate  was  in 
good  repair  and  that  similar  gates  had 
been  used  by  petitioner  on  its  boats  for 
many  years  without  accidents.  There 
was  also  a  conspicuous  sign  near  by 
warning  passengers  to  keep  "hands  off 
the  gates."  Held,  that  petitioner  was 
not  guilty  of  negligence  which  rendered 
it  liable  for  the  death,  but  that  it  was  at- 
tributable to  the  negligence  of  the  de- 
ceased.    The   Southside,   155    Fed.   364. 

27.  Plant  Inv.  Co.  v.  Cook,  85  Fed. 
611,   39   C.   C.   A.   377. 

28.  Strutt  V.  Brooklyn,  etc.,  R.  Co.,  45 
N.   Y.   S.   728,   18   App.   Div.   134. 

29.  Instances  where  passenger  not 
guilty  of  contributory  negligence.  — 
White  V.  Seattle,  etc.,  Nav.  Co.,  78  Pac. 
909,  36  Wash.  381,  104  Am.  St.  Rep.  948. 

30.  Gillum  V.  New  York,  etc.,  Steam- 
ship  Co.   (Tex.   Civ.  App.),  76  S.  W.  332. 
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the  hurricane  deck  after  the  captain  of  the  boat  has  given  general  orders  to 
the  passengers  on  that  deck  to  go  below,  where  he  does  not  hear  such  orders, 
and  has  no  information  that  they  have  been  given. ^i 

Assumption  of  Risk  by  Voluntarily  Taking  Position  of  Danger. — A  pas- 
senger who  voluntarily  leaves  a  place  of  safety  on  a  ship  without  necessity, 
and  goes  to  a  part  of  the  ship  where  there  is  danger,  of  which  he  has  knowl- 
edge, or  which  is  obvious,  assumes  the  increased  risk  therefrom,  and  he  can 
not  recover  from  the  ship  or  its  owners  for  an  injury  so  received  because  he 
was  not  given  warning,  which,  under  such  circumstances,  was  unnecessary.^^ 

Assumption  of  Risk  of  InsufBcient  Accommodation. — Where  a  company 
operating  a  passenger  steamship  has  an  unusually  large  passenger  list,  much 
larger  indeed  than  the  ordinary  sleeping  facilities  of  the  steamer  could  ac- 
commodate, thereby  creating  an  emergency  to  meet  which  the  officers 
offered  passengers  who  insisted  upon  going  on  the  boat  under  the  circum- 
stances, cots  or  mattresses,  instead  of  the  steaihship's  usual  sleeping  facilities, 
a  passenger  who  accepts  such  offer  is  chargeable  with  knowledge  that  it  is  a 
mere  makeshift  for  the  occasion,  has  opportunity  equal  with  the  steward  to 
inspect  the  condition  of  the  mattresses  and  if  he  chooses  to  take  it,  rather  than 
sit  up,  assumes  whatever  risk  its  condition  may  involve. ^^ 

Last  Clear  Chance. — In  an  action  by  a  passenger  against  a  carrier  by  water 


31.  Evers  v.  Wiggins  Ferry  Co.,  92  S. 
W.   118,   116   Mo.  App.  130. 

A  passenger  on  a  boat,  who  is  directed 
by  the  collector  of  fares  to  go  upon  the 
hurricane  deck,  and  accordingly  goes 
there  and  finds  a  great  many  other  pas- 
sengers on  the  deck,  and  is  not  ordered 
to  go  below,  and  fails  to  hear  any  order 
to  go  below  given  to  passengers  gener- 
ally, is  rightfully  upon  the  hurricane 
deck,  although  it  is  not  constructed  or 
designed  for  the  accommodation  of  pas- 
sengers. Evers  V.  Wiggins  Ferry  Co., 
93   S.   W.   118,    116   Mo.   App.   130. 

32.  Assumpsit  of  risk  by  voluntarily 
taking  position  of  danger.  —  Decree, 
Pouppirt  V.  Elder  Dempster  Shipping, 
132  Fed.  983,  reversed  in  Elder  Demp- 
ster Shipping  Co.  V.  Pouppirt,  125  Fed. 
733,  60  C.  C.  A.  500. 

Libelant  was  one  of  three  passengers 
on  a  freight  vessel  on  which  he  had  been 
for  some  three  months.  Before  making 
port  on  the  return  voyage,  the  crew  were 
engaged  in  tearing  down  a  temporary 
structure  built  on  the  deck  for  the  hous- 
ing of  cattle  on  the  outward  voyage  and 
throwing  the  timbers  over  the  side.  Af- 
ter being  on  the  bridge  with  the  other 
passengers  watching  the  work  for  the 
greater  part  of  a  day,  libelant  toward 
evening  went  upon  the  deck  and  stood 
near  the  rail  where  the  men  were  at 
work,  and  while  there  he  was  struck  and 
injured  by  a  long  timber  which  had  been 
shoved  Over  the  rail  endwise  in  the  usual 
manner  until  it  overbalanced,  the  motion 
of  _  the  ship  causing  the  upper  end  to 
swing  forward  when  the  other  end  struck 
the  water.  Held,  that  the  proximate 
cause  of  the  injury  was  the  act  of  libel- 
ant himself  in  going  without  necessity 
to  a  place  of  danger,  and  that  the  offi- 
cers of  the  ship  were  guilty  of  no  negli- 


gence which  rendered  the  owners  liable 
therefor.  Decree,  Pouppirt  v.  Elder 
Dempster  Shipping,  122  Fed.  983,  re- 
versed in  125  Fed.  732,  60  C.  C.  A.  500. 
33.  Assumption  of  risk  of  insufficient 
accomimodation. — Libelant's  intestate  pur- 
chased tickets  for  passage,  meals,  and 
berths  for  himself,  wife,  and  daughter  on 
respondent's  steamship  from  a  lake  port 
in  Canada.  On  presenting  them  he  was 
told  that  berths  could  not  be  furnished, 
not  having  been  reserved,  and  the  vessel 
having  an  extraordinary  number  of  pas- 
sengers, owing  to  its  being  the  close  of 
the  summer  season,  when  an  unusual 
number  of  passengers  were  returning 
from  the  lake  resorts.  He  insisted  on 
going,  and  was  then  told  that  if  he 
would  accept  a  cot  or  mattress  for  him- 
self, his  wife  and  daughter  would  be  fur- 
nished with  a  berth.  He  accepted  the 
offer,  and  the  officers  procured  a  num- 
ber of  mattresses  from  a  dealer,  one  of 
which  he  took,  and  on  which  he  slept. 
On  reaching  port  the  next  morning,  he 
was  taken  with  a  chill,  which  developed 
into  pneumonia,  from  which  he  died  a 
few  days  later.  Suit  was  brought  under 
the  Canadian  statute  giving  a  right  of 
action  for  wrongful  death,  it  being  al- 
leged the  death  was  caused  by  the  damp- 
ness of  the  mattress;  no  claim  being 
made  on  the  ground  of  breach  of  con- 
tract. Held  that,  under  the  facts  shown, 
respondent  was  not  chargeable  with  neg- 
ligence, the  officers  of  the  vessel  having 
done  all  that  was  reasonably  possible  to 
meet  an  extraordinary  emergency,  but 
that  in  accepting  the  accommodations  of- 
fered, with  knowledge  of  the  conditions 
existing,  deceasd  assumed  whatever  risk 
was  involved.  Van  Anda  v.  Northern 
Nav.  Co.,  Ill  Fed.  765,  49  C.  C.  A.  596, 
55   L.   R.  A.   544. 
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for  personal  injuries,  where  the  injured  party  was  guilty  of  contributory  neg- 
ligence, such  negligence  will  not  defeat  the  action  when  it  is  shown  that  the 
defendant  might,  by  the  exercise  of  reasonable  care  and  prudence,  have  avoided 
the  consequences  of  the  injured  passenger's  negligence. ^^ 

§§  4420-4426.  Procedure— §  4420.  Pleading.— A  petition  for  an  in- 
jury to  a  passenger  caused  by  the  falling  of  a  gang  plank,  alleging  that  the 
plank  was  negligently  supported  on  defendant's  boat,  and  was  not  properly 
fastened  thereto,  is  sufficiently  definite  and  certain. ^^ 

Failure  to  Furnish  Accommodations. — A  complaint,  in  an  action  for  per- 
manent injuries  to  plaintiff's  health,  which  alleges  that  because  of  defendant's 
failure  to  furnish  him,  as  a  passenger,  sufficient  wholesome  food  and  clean, 
warm  quarters,  with  bedding,  during  his  journey  across  the  ocean,  he  suffered 
great  pain  from  cold  and  hunger,  and  became  sick ;  that  by  reason  of  said 
suffering  his  health  has  been  permanently  injured;  that  he  has  lost  the  power 
of  hearing  in  both  ears,  and  been  rendered  entirely  deaf  for  the  balance  of  his 
life,  states  a  cause  of  action. ^^ 

§§  4421-4423.  Evidence— §  4421.  Presumptions  and  Burden  of 
Proof. — See  ante,  "Presumptions  and  Burden  of  Proof,"  §§  2837,  2853. 

Burden  of  Proof  of  Negligence  Generally. — In  an  action  by  a  passenger 
against  a  carrier  by  water  for  a  personal  injury,  the  burden  of  proving  neg- 
ligence is  on  the  plaintiff.  Thus,  in  a  libel  in  admiralty  for  the  wrongful  death 
of  a  passenger,  libelant  must  affirmatively  prove  that  the  owners  of  the  vessel 
were  negligent,  whereby  their  decedent  was  killed. ^^  And  where  a  ship  car- 
penter employed  on  a  steamer,  while  being  taken  by  a  tug  to  New  York  after 
completion  of  his  work  on  the  steamer,  fell  into  a  hatch  in  the  after  deck  of  the 
tug,  he  could  not  recover  without  showing  negligence  on  the  tug's  part.^* 

Burden  of  Proof  of  Contributory  Negligence  or  Freedom  Therefrom. — 
In  New  York  in  an  action  for  personal  injury  by  a  passenger  against  a  carrier 
by  water,  the  plaintiff  must  show  that  he  was  free  from  contributory  negli- 
gence.^^  And  in  a  libel  in  admiralty  for  the  wrongful  death  of  a  passenger, 
libelant  must  affirmatively  prove  that  decedent  was  free  from  contributory 
negligence.*'' 

Presumption  of  Negligence  from  Proof  of  Happening  of  Accident. — 
In  an  action  against  a  carrier  by  a  passenger  for  personal  injuries  while  the 
burden  is  upon  the  passenger  suing  to  maintain  the  affirmative  of  the  issue, 

34.  Last  clear  chance. — Where  the  ofifi-  Judgment,   In   re   Kimball   Steamship   Co., 
cor  in  charge  of  a  boat  sent  ashore  from  123    Fed.    838,    reversed    in    Weisshaar    v. 
a  ship  to  bring  off  passengers  stated  that  Kimball   Steamship   Co.,   138   Fed.   397,   63 
she   was   overloaded,   and   requested  some  C.    C.   A.    139,    65   L.   R.   A.   84. 
of    the   passengers    to    get   out    and    wait  35.      Pleading.— See     ante,     "Pleading," 
until  he  could  return,  but,  on  their  refusal  §§  2829,  3835.     See  Croft  v.  Northwestern 
to    do    so,    made    no    further    attempt    to  Steamship   Co.,  55  Pac.  42,  20  Wash.   175. 
exercise    his    authority,    but    started     car-  3g_  p^jj^^^  ^^  ^^^^j^^  accommodations. 
rymg  18  persons  and  a  quantity  of  bag-  _-^^^^^^    ^_    ^Ilan    Line    Steamship    Co., 
gage,  whereas  the  boat  s  capacity  was  14  g^   p^^_            3^  ^^^j^_   555 
persons,    and    made    no    effort    to    return  „„    t>     j         r           r     r 
when,  after  reaching  rough  water,  it  be-  37    Burden  of  proof  of  negligence  gen- 
came  apparent  that  the  boat  was  in  great  erally.— Gretschmann  v.  Fix   189  Fed.  716. 
danger,    and   she    swamped,    and    some   of  38.   The   Downer,   171  Fed.   571. 
the  passengers  were  drowned,  the  officer  39.    Burden    of    proof    of    contributory 
was     chargeable    with    gross    negligence,  negligence  or  freedom  therefrom.— In  an 
for  which  the  ship  is  liable;  and  the  con-  action  for  injury  to  a  ferryboat  passenger 
tributory  negligence  of  the  passengers,  if  who  steppedmto  an  open  coal  chute,  evi- 
conceded,   constitutes  no   defense  to  such  dence   held   insufficient   to   show   freedom 
liability,   under   the   rule   that  such   negli-  from    contributory    negligence.      Weill    v. 
gence    will    not    defeat    the    action    when  New  York    132  N.  Y.  S.  609,  147  App.  Div. 
it  is  shown  that  defendant  might,  by  the  634;  resettling  of  order  denied  in  133   N. 
exercise    of    proper   and    reasonable    care,  Y.  S.  390,  148  App.  Div.  919. 
have    avoided    the    consequences    thereof.  40.  Gretschmann  v.  Fix,  189  Fed.  716. 
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still,  under  such  circumstances,  the  mere  happening  of  the  accident  is  at  least 
prima  facie  evidence  of  negligence  on  the  part  of  the  carrier,  and  it  will  be 
incumbent  upon  the  latter  to  produce  evidence  which  will  excuse  the  prima 
facie  failure  of  duty  on  its  part ;  or,  in  other  words,  it  has  the  burden  of  prov- 
ing, in  order  to  rebut  the  presumption  of  negligence,  under  the  circumstances, 
that  the  accident  could  not  have  been  avoided  by  the  exercise  of  the  highest 
practical  care  and  diligence.  This  rule  does  not  change  the  general  burden  of 
proof,  but  simply  provides  that  when  a  passenger  on  board  a  vessel  over  which 
he  has  no  control,  is  injured  without  any  fault  of  his  own  by  the  negligence 
of  the  carrier  in  using  defective  and  insufficient  means  of  transportation,  the 
happening  of  the  accident  resulting  in  an  injury,  when  proven,  amounts  to 
prima  facie  evidence  of  negligence  on  the  part  of  the  carrier,  and  makes  it 
incumbent  upon  it  to  produce  evidence  to  overcome  the  prima  facie  case  thus 
established.*^  It  has  been  so  held  where  a  passenger  was  injured  by  the  ex- 
plosion of  a  steam  drum,*^  by  the  breaking  of  &  hawser,*^  by  the  breaking  ot 
the  hurricane  deck,**  by  the  giving  away  of  the  cover  of  an  opening  in  the 
deck,*8  by  the  falling  of  an  upper  berth ;  *®  or  by  the  falling,  of  a  gang  plank.*^ 
It  has  also  been  held  where  a  passenger  was  drowned  by  the  sinking  of  the 
boat  or  breaking  down  of  parts  thereof,**  and  where  a  passenger  was  drowned 
in  an  attempt  to  transfer  her  to  the  shore.* ^ 

Licensees  on  Wharf — "Res  Ipsa  Loquitur." — Where  plaintiff  sued  to  re- 
cover for  injuries  caused  by  the  negligence  of  defendant  or  his  servants,  and 
there  was  no  contractual  relation  between  the  parties,  the  rule   of   "res   ipsa 


41.  Presumption  of  negligence  from 
proof  of  happening  of  accident. — Indiana 
Union  Tract.  Co.  v.  Scribner,  47  Ind.  App. 
621,   93    N.    E.    1014. 

The  highest  degree  of  care  for  the 
safety  of  a  passenger  is  required  of  a 
ship,  and  where  injury  is  sustained  by 
the  passenger  the  presumption  of  negli- 
gence is  against  the  carrier.  Pouppirt  v. 
Elder  Dempster  Shipping,  122  Fed.  983, 
reversed  in  125  Fed.  732,  60  C.  C.  A.  500. 

42.  Explosion  of  steam  drum. — The  ex- 
plosion of  a  steam  drum  on  a  steamer, 
by  which  passengers  were  injured,  is 
prima  facie  evidence  of  negligence  on  the 
part  of  the  carrier  in  a  proceeding  to  re- 
cover for  such  injuries.  In  re  California 
Nav.,   etc.,    Co.,  110  Fed.   670. 

43.  Breaking  of  hawser.^-Where  plain- 
tiff, a  passenger  on  a  steamship,  was  in- 
jured by  the  breaking  of  a  hawser  which 
was  being  used  to  dock  the  vessel,  the 
fact  of  injury  was  sufficient  to  establish 
a  prima  facie  case  of  negligence  against 
the  shipowner.  Fowden  v.  Pacific  Coast 
Steamship   Co.,  86   Pac.   178,  149   Cal.  151. 

44.  Breaking  of  hurricane  deck. — The 
breaking  of  the  hurricane  deck  of  a  boat, 
resulting  in  injury  to  a  passenger  who  is 
rightfully  upon  such  deck,  is  prima  facie 
evidence  of  negligence  in  the  carrier,  but 
is  not  conclusive  evidence,  and  may  be 
overthrown  or  explained  by  evidence 
showing  the  exercise  of  proper  care  by 
the  carrier.  Evers  v.  Wiggins  Ferry  Co., 
92  S.  W.   118,   116   Mo.   App.  130. 

45.  Giving  away  of  cover  of  opening  in 
deck. — -When  a  passenger  on  a  vessel  is 
injured  by  the  giving  way  of  the  cover 
of  an   opening  in  the   deck,   it  is   incum- 


bent upon  the  owner  of  the  vessel  to 
show  affirmatively  that  there  was  no  fault 
or  negligence  on  the  part  of  the  officers 
and  crew,  causing  the  injury.  The  City 
of  Kingston,  77  Fed.  655. 

46.  Falling  of  upper  berth. — The  fact 
that  an  upper  berth  in  a  steamboat  falls 
and  injures  a  passenger  occupying  the 
berth  below  makes  out  a  prima  facie  case 
of  negligence  on  the  part  of  the  common 
carrier.  Horn  v.  New  Jersey  Steamboat 
Co.,  48  N.Y.  S.  348,  23  App.  Div.  302. 

47.  Falling  of  gang  plank. — Evidence 
that  a  passenger  was  injured  by  being 
precipitated  into  water  by  the  falling  of 
a  gang  plank  while  trying  to  cross  on 
the  plank  from  a  dock  to  a  defendant's 
steamboat  is  sufficient  to  make  a  prima 
facie  case.  Croft  v.  Northwestern  Steam- 
ship Co.,  55  Pac.  42,  20  Wash.  175. 

48.  Sinking  or  breaking  down  of  parts 
of  boat. — When  it  is  established  that  a 
passenger  on  a  boat,  while  being  carried 
as  a  passenger  for  hire,  has  been  thrown 
into  the  water  and  drowned,  without  his- 
fault,  by  the  sinking  of  the  boat  or  the 
breaking  down  of  parts  thereof,  the  law 
presumes  negligence  of  the  person  op- 
erating the  boat.  Indiana  Union  Tract. 
Co.  V.  Scribner,  47  Ind.  App.  621,  93  N. 
E.    1014. 

49.  Passenger  drowned  in  attempted 
transfer  to  shore. — Where  a  girl  takes 
passage  on  a  steamboat,  and  is  drowned 
in  an  attempt  to  transfer  her  to  the  shore^ 
the  burden  of  proof  is  on  the  carrier  to 
show  that  the  accident  did  not  result 
from  the  fault  of  his  officers  or  repre- 
sentatives. Le  Blanc  v.  Sweet,  31  So. 
766,  107  La.  355,  90  Am.  St.  Rep.  303. 


3999 


■CARRIAGE   OF   PASSENGERS. 


§§  4421-4422 


loquitur"  applied  only  where  facts  were  shown  which  compelled  the  jury  to 
draw  an  inference  of  negligence,  or  circumstances  making  legitimate  infer- 
ence.^o  Thus,  plaintiff,  an  infant,  standing  with  his  mother  on  a  pier  await- 
ing the  arrival  of  a  transatlantic  steamship,  was  struck  in  the  face  by  a  steel 
hawser,  with  which  the  steamship  was  being  warped  to  the  pier,  caused  by  the 
breaking  of  an  iron  shackle  with  which  the  hawser  was  fastened  to  a  mooring 
post,  and  there  was  no  evidence  of  negligence  on  the  part  of  defendant,  ex- 
cept that  arising  from  the  sudden  breaking  of  the  hawser,  and  defendant 
showed  that  the  pier  was  safe,  had  plaintiff  and  his  mother  kept  within  the 
shelter  of  the  pier,  as  they  were  warned  to  do  by  the  defendant's  servants, 
and  that  the  breaking  of  the  shackle  was  not  due  to  any  negligence  in  handling 
the  hawser  or  any  defect  in  material,  the  doctrine  of  "res  ipsa  loquitur"  did 
not  apply.^^ 

Burden  of  Proof  of  Facts  Justifying  Assault  by  Captain. — In  an  action 
by  a  passenger  on  a  steamboat  for  an  assault  committed  by  the  captain  the 
burden  of  proving  the  facts  set  up  by  way  of  justification  rests  on  defendant. ^^ 

§  4422.  Admissibility  and  Competency. — In  an  action  against  a  carrier 
by  water  for  personal  injuries  to  a  passenger  the  general  rules  as  to  the  ad- 
missibility and  competency  of  evidence  prevail. ^^  Thus,  evidence  of  a  habit 
or  custom  of  the  passengers  ^*  to  disregard  steamboat  rules  ^^  is  admissible. 
But  mere  opinion  evidence  ^^  and  evidence  as  to  the  custom  of  the  vessel  in 
making  landings  and  discharging  passengers  "''   is  inadmissible. 


50.  Licensees  on  wharf^Res  ipsa 
loquitur. — Duhme  v.  Hamburg-American 
Packet  Co.,  184  N.  Y.  404,  77  N.  E.  386, 
:i3   Am.   St.   Rep.   615. 

51.  94  N.  Y.  S.  1103,  107  App.  Div.  237, 
reversed  in  Duhme  v.  Hamburg-American 
Packet  Co.,  77  N.  E.  386,  184  N.  Y.  404, 
112  Am.   St.   Rep.   615. 

52.  Burden  of  proof  of  facts  justifj^ng 
assault  by  captain. — Levidow  v.  Starin,  60 
Atl.  123,  77   Conn.  600. 

53.  See  ante,  "Admissibility  of  Evi- 
dence," §§  2854,  2880. 

54.  Where  the  injury  complained  of 
viras  sustained  by  the  fall  upon  the  plain- 
tiff of  a  small  boat,  which  was  suspended 
over  the  main  deck  on  the  larboard  side 
of  the  defendant's  steamboat,  and  which 
fell  at  a  time  when  four  or  five  persons 
were  in  it  and  another  was  trying  to  get 
into  it,  evidence  that  passengers  had 
been  in  the  habit  of  sitting  in  it  so  fre- 
quently before  the  accident  that  the  offi- 
cers of  the  steamboat  must  have  known 
of  such  habit  is  admissible;  though  such 
evidence  would  not  necessarily  show  that 
they  had  any  reason  to  suppose  that  such 
occupation  would  be  dangerous.  Sim- 
mons V.  New  Bedford,  etc.,  Steamboat 
Co.,  97   Mass.   361,  93  Am.  Dec.  99. 

55.  Evidence  of  disregard  by  passengers 
of  steamboat  rules  as  to  starboard  boat, 
rails,  or  hurricane  deck  has  no  tendency 
to  show  either  a  license,  permission,  or 
custom  affecting  the  larboard  boat,  or 
that  there  was  danger  of  its  being  abu- 
sively or  otherwise  irregularly  used  by 
passengers,  or  in  a  manner  dangerous  to 
other  passengers;  such  evidence  is  in- 
competent as   to  the  use   of  the  larboard 


boat,  and  the  jury  should  be  instructed  to 
this  effect,  where  such  evidence  has  been 
received  in  an  action  against  the  steam- 
boat company,  by  a  passenger  who  has 
been  injured  by  the  fall  of  the  larboard 
boat  upon  him.  Simmons  v.  New  Bed- 
ford, etc.,  Steamboat  Co.,  97  Mass.  361, 
93  Am.  Dec.  99. 

56.  Where  the  injury  complained  of  was 
sustained  by  the  fall  upon  the  plaintiff 
of  a  small  boat,  which  was  suspended 
over  the  main  deck  on  the  larboard  side 
of  the  defendant's  steamboat,  and  which 
fell  at  a  time  when  four  or  five  persons 
were  in  it  and  another  was  trying  to  get 
into  it,  the  opinion  of  a  witness  at  the 
trial,  whether  it  was  not  manifestly  to 
the  discernment  of  passengers  of  com- 
mon understanding  an  inappropriate 
place  for  passengers  to  be  in,  is  inadmis- 
sible. Simmons  v.  New  Bedford,  etc., 
Steamboat  Co.,  97  Mass.  361,  93  Am. 
Dec.  99. 

57.  Custom  as  to  making  landings  and 
discharging  passengers. — In  an  action 
against  the  owner  of  a  steamboat  for  in- 
juries to  a  passenger  received  while  at- 
tempting to  go  ashore,  the  evidence  of 
plaintiff  tended  to"  show  that,  at  the  in- 
stance of  the  purser,  she  attempted  to 
land  while  the  boat  was  lying  motionless 
within  a  foot  or  less  of  the  wharf,  and 
was  thrown  into  the  lake  by  the  boat 
starting  before  she  had  opportunity  to 
alight,  and  the  evidence  of  the  defendant 
tended  to  show  that  plaintiff  of  her  own 
volition  attempted  to  step  a  distance  of 
three  or  more  feet  from  the  rail  of  the 
boat  while  the  boat  was  in  motion.  Held, 
that  evidence  as  to  the  custom  of  defend- 
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Condition  Shortly  before  Accident. — In  an  action  for  the  death  of  a  passen- 
ger from  the  sinking  of  a  boat,  the  conditions  shortly  after  the  accident  af- 
forded some  evidence  of  the  condition  at  the  time.^*  Evidence  of  the  slip- 
pery condition  of  the  cabin  floor  of  a  steamer,  where  a  sick  and  helpless  pas- 
senger was  moved  in  her  chair  by  an  employee  of  the  vessel,  is  competent  in 
an  action  to  recover  for  a  resulting  injury. ^^ 

Action  for  Assault  by  Ship's  Surgeon  in  Vaccinating  Passenger. — In 
an  action  against  a  steamship  company  for  assault  by  a  ship's  surgeon  in  vac- 
cinating a  steerage  passenger  brought  to  a  port  in  Massachusetts,  evidence 
consisting  of  the  printed  quarantine  regulations  of  the  port,  to  the  effect  that 
only  such  steerage  passengers .  as  held  certificates  from  such  surgeon  that  they 
had  been  vaccinated  would  be  allowed  to  land  without  detention  or  vaccina- 
tion, and  of  testimony  that  such  regulations  were  carried  out,  is  properly  ad- 
mitted.«« 

§  4423.  Weight  and  Sufficiency. — In  an  action  by  a  passenger  against  a 
carrier  by  water  for  personal  injuries,  testimony  from  which  a  jury  might  in- 
fer negligence,  if  unexplained,  is  sufficient  to  support  a  verdict  for  the  plain- 
tiff.^^ But  where  the  testimony  of  the  defendant  shows  that  there  was  no 
negligence,  and  the  jury  explains  the  evidence  introduced  by  the  defendant 
from  which,  unexplained,  the  jury  might  have  inferred  negligence,  a  verdict 
for  the  plaintiff  based  on  defendant's  negligence  is  unsupported  by  the  evi- 
dence.^^  In  such  actions  the  evidence  has  been  held  sufficient  to  show  that 
the  loss  of  the  vessel  was  due  to  some  fault  in  her  or  on  the  part  of  the  mas- 
ter and  crew ;  ^^  that  the  carriers  failed  to  exercise  care  in  attaching  a  tug  to 
a  barge  and  in  navigating  them ;  ^*  that  the  captain  had  knowledge  of  the  in- 
toxication of  a  passenger  whom  he  lifted  from  the  floor  and  left  to  stand  un- 


ant  in  making  landings  and  discharging 
passengers  was  inadmissible.  McKay  v. 
Anderson  Steamboat  Co.,  99  Pac.  1030, 
51   Wash.   679. 

58.  Condition  shortly  before  accident, 
— Indiana  Union  Tract.  Co.  v.  Scribner, 
47    Ind.   App.   621,   93   N.   E.   1014. 

59.  Chicago,  etc.,  Steamship  Co.  v. 
Lynch,    201    Fed.   70,    119    C.    C.    A.    408. 

60.  Action  for  assault  by  ship's  surgeon 
in  vaccinating  passenger. — O'Brien  v. 
Cunard  Steamship  Co.,  154  Mass.  272,  28 
N.    E.   266,    13   L.   R.  A.    329. 

61.  Weight  and  sufficiency. — See  ante, 
"Sufficiency  of  Evidence,"  §§  2881,  2904. 
See  Louisville,  etc.,  Mail  Co.  v.  Gilliland, 
24   Ky.    L.    Rep.   2081,   72   S.   W.    1101. 

In  an  action  for  damages  for  injuries 
alleged  to  have  been  caused  by  defend- 
ant's negligence  v^rhile  plaintiff  was  a 
passenger  on  a  barge  towed  by  a  tug 
owned  and  controlled  by  defendant,  evi- 
dence held  sufficient  to  sustain  a  ver- 
dict in  plaintiff's  favor.  Judgment  73  N. 
Y.  S.  91,  65  App.  Div.  361,  affirmed  in 
Hill  V.  Starin,  66  N.  E.  1110,  173  N.  Y. 
632. 

62.  Louisville,  etc..  Mail  Co.  v.  Gilli- 
land,  24  Ky.   L.   Rep.   2081,   72   S.  W.   1101. 

Defendant's  evidence  showed  that  ex- 
tra speed  was  necessary  to  overcome  the 
eddy;  that  a  stiff  wind  was  blowing;  that 
the  accident  occurred  through  the  eddy 
driving  the  bow  of  the  boat  upstream  and 
against  the  tree,  and  that,  while  a  still 
higher    speed    might    have    avoided    this, 


due  care  of  passengers  prevented  a 
greater  speed.  Held,  that  a  verdict  for 
plaintiff,  based  on  defendant's  negligence, 
was  unsupported.  Louisville,  etc.>  Mail 
Co.  V.  Gilliland,  72  S.  W.  1101,  24  Ky. 
L.   Rep.  2081. 

63.  Evidence  considered,  and  held  to 
show  that  the  loss  of  a  schooner,  which 
foundered  without  due  stress  of  weather, 
was  due  either  to  some  fault  in  the  ves- 
sel or  on  the  part  of  her  master  and 
crew,  which  gave  a  legal  claim  for  com- 
pensation against  the  owners  to  the  sur- 
viving passengers  and  the  representatives 
of  those  who  were  lost.  The  Jane  Grey, 
99    Fed.    582. 

64.  Negligence  in  attaching  tug  to 
barge  and  navigating  them.  —  Plaintiff 
was  a  passenger  on  a  barge  towed  by 
a  tug,  which  were  owned  and  operated 
by  defendant.  The  tug  was  attached  to 
the  barge  by  a  hawser  passed  through  a 
chock  in  the  bow  of  the  barge,  and  fas- 
tened to  a  cleat  in  the  bow  deck  floor. 
Plaintiff  was  on  the  bow  deck,  when  the 
hawser  tore  away  the  chock  and  side  rail, 
and  either  broke  or  slipped  from  the 
cleat,  catching  plaintiff's  leg,  and  cutting 
it  off.  Plaintiff's  evidence  tended  to 
show  that  the  hawser  was  insecurely  fas- 
tened, and  too  long;  that  the  tow  turned 
nearly  at  right  angles,  and  when  the 
hawser  became  taut  the  barge  was  tipped 
so  that  furniture  slid  along  the'  deck,  and 
people  fell  down.  Defendant's  evidence 
tended    to    show    that    the    hawser    was 
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supported ;  ^^  that  the  accident  was  caused  by  the  stewardess  of  the  steamer ;  ^^ 
that  the  caretaker  of  an  injured  child  was  not  negHgent;*''  that  plaintiff  was 
injured  without  fault  on  his  part  by  being  struck  by  a  timber  thrown  over  the 
side  of  the  vessel  by  the  crew.^^ 

Assault  by  Captain. — Where,  in  an  action  by  a  passenger  on  a  steamboat  for 
an  assault  by  the  captain,  defended  on  the  ground  that  what  was  done  by  the 
captain  was  done  for  the  purpose  of  awakening  the  passenger  to  demand  the 
fare  due  for  his  six  year  old  daughter  travehng  with  him,  the  jury  were  au- 
thorized in  finding  that  while,  by  the  rule  of  defendant,  half  fare  was  required 
for  a  child  of  that  age,  the  purser  of  the  boat  had  declined  the  passenger's  of- 
fer to  buy  a  ticket  for  his  daughter;  that  the  deck  watchman  had  told  the 
passenger  that  it  would  be  proper  to  take  the  child  with  him  into  the  men's 
cabin ;  that  the  captain  not  only  used  unnecessary  violence  in  awakening  the 
passenger,  but  pulled  him  off  his  berth,  shook  and  pinched  him,  and  tore  his 
clothes;  and  that  this  was  done  in  the  presence  of  a  number  of  passengers,  and 
accompanied  with  a  threat  of  arrest  for  attempting  to  defraud,  and  a  verdict 
for  plaintiff  for  a  substantial  amount  was  authorized.^^ 

§  4424.  Questions  of  Fact.— See  ante,  "Questions  for  Jury,"  §§  2905, 
2921. 

Negligence  of  Carrier. — If  there  is  any  evidence  from  which  the  jury  might 
infer  negligence  it  is  the  duty  of  the  court  to  submit  the  question  whether  the 
defendant  was  guilty  of  negligence,  to  the  jury.  Whether  the  carriers  were 
negligent  in  failing  to  have  certain  nuts  properly  examined  before  the  acci- 
dent,'^" in  failing  to  station  guards  at  a  space  in  the  railing  of  the  vessel  where 


properly  attached,  and  did  not  break;  that 
the  chock  was  in  a  reasonably  safe  con- 
dition, and  the  vessels  were  carefully  navi- 
gated. Held,  that  the  evidence  was  suffi- 
cient to  sustain  a  finding  that  the  defend- 
ant failed  to  exercise  the  care  in  attaching 
the  tug  to  the  barge  and  in  navigating 
them  which,  as  a  common  carrier,  he 
owed  to  his  passengers.  Judgment  73  N. 
Y.  S.  91,  65  App.  Div.  361,  affirmed  in 
Hill  V.  Starin,  66  N.  E.  1110,  173  N.  Y. 
632. 

65.  Knowledge  of  intoxication  of  pas- 
senger.— In  an  action  for  injuries  to  a 
steamship  passenger  by  the  negligence  of 
the  captain  in  letting  plaintiff  stand  un- 
supported while  helpless  from  intoxica- 
tion,' after  the  captain  had  lifted  him 
from  the  floor,  so  that  plaintiff  fell  and 
broke  his  arm,  evidence  held  to  sustain 
a  finding  that  the  captain,  with  knowledge 
that  plaintiff  was  intoxicated  to  a  helpless 
degree,  lifted  him  to  his  feet  from  the 
floor  where  he  had  been  discovered 
asleep,  and  left  him  standing  without  any 
support,  by  reason  of  which  plaintiff  fell 
to  the  floor  and  broke  his  arm,  without 
contributory  negligence  on  his  part,  and 
that  by  reason  thereof  he  suffered  pain 
and  loss  to  the  amount  of  $575.  Doherty 
V.  California  Nav.,  etc.,  Co.  (Cal.  App.), 
91  Pac.  419. 

66.  Accident  caused  by  stewardess. — 
Evidence  in  an  action  by  a  passenger 
against  a  steamship  company  for  personal 
injuries,  held  to  show  that  the  accident 
was  caused  by  negligence  of  the  steward- 
ess   of   the    steamer,    rendering   the    ship- 


owner liable.  Korzib  v.  Netherlands- 
American  Steam  Nav.  Co.,  169  Fed.  917, 
decree  affirmed  in  179  Fed.  1019,  103  C. 
C.  A.  664. 

67.  Caretaker  of  child  not  negligent. — 
Where  a  child  fell  over  a  mat  at  an  en- 
trance to  a  saloon  on  a  passenger  steamer 
while  in  charge  of  her  mother  and  a 
nurse,  and  the  evidence  was  conflicting  as 
to  the  lighting  of  the  cabin  and  passage- 
ways, libelant's  contention  being  an  ab- 
sence of  artificial  light,  it  was  held  that 
the  caretakers  of  the  child  were  not  neg- 
ligent.    The   North  Star,   169   Fed.  711. 

68.  Passenger  struck  by  timber  thrown 
overboard  by  crew. — ^Evidence  examined, 
and  held  to  sustain  the  allegations  of  a 
libelant  that  while  a  passenger  on  re- 
spondent's ship  he  was  injured,  without 
negligence  on  his  part,  by  being  struck 
by  a  long  timber  which  was  thrown  over 
the  side  of  the  vessel  by  the  crew,  under 
command  of  an  officer,  without  having 
been  given  any  warning  of  the  danger. 
Pouppirt  V.  Elder  Dempster  Shipping,  123 
Fed.  983,  reversed  in  125  Fed.  733,  60  C. 
C.  A.  500. 

69.  Assault  by  captain. — Levidow  v. 
Starin,  77   Conn.   600,  60  Atl.  133. 

70.  Negligence  in  failing  to  inspect 
nuts. — In  an  action  for  the  personal  in- 
jury of  a  passenger  on  defendant's  steam- 
boat, due  to  a  failure  of  a  part  of  the 
boat's  machinery  to  operate,  where  it  was 
shown  that  certain  nuts  were  loose,  and 
needed  frequent  attention,  and  the  evi- 
dence as  a  whole  presented  a  substantial 
question  as  to  whether,  if  they  had  been 
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a  railed  bridge  between  it  and  the  wharf  boat  rested/^  in  failing  to  provide 
a  protecting  board  in  front  of  a  temporary  bed/^  and  in  moving  in  a  sick  and 
helpless  passenger  without  her  consent  from  a  place  of  comparative  safety  to 
one  less  safe/^  are  questions  for  the  jury.  The  questions  whether  the  carrier 
took  proper  precautions  in  securing  a  larboard  boat,  or  preventing  passenger 
from  standing  under  it  or  getting  into  it,  are  questions  of  fact  for  the  jury.'^* 
So,  also,  whether  the  carrier  was  negligent  in  coming  into  collision  with  an- 
other boat  ''^  or  in  striking  a  tree  in  making  a  landing  at  a  customary  place,''^ 
are  questions  for  the  jury.  And  where  the  plaintiff  was  injured  by  the  giving 
away  of  part  of  her  berth,^'^  or  by  falling  down  a  stairway  into  the  hold  of  a  ves- 


properly  examined  before  the  disaster,  it 
might  not  have  been  avoided,  the  ques- 
tion of  defendant's  negligence  was  prop- 
erly submitted  to  the  jury.  Wilmington 
Steamboat  Co.  v.  Walker,  130  Fed.  97, 
56  C.  C.  A.  49. 

71.  Failing  to  station  guards  at  space  in 
railing. — Defendant  operated  a  passenger 
boat  between  the  city  of  Cincinnati  and 
a  pleasure  resort  a  few  miles  up  the 
river.  Passengers  in  going  to  and  from 
the  vessel  at  Cincinnati  passed  over  a 
wharfboat,  between  '  which  and  the 
steamer  there  was  a  railed  bridge  three 
feet  wide,  and  on  the  side  of  the 
steamer,  where  it  rested,  there  was  a 
space  in  the  railing  nine  feet  wide. 
Guards  were  usually  stationed  at  such 
space  on  either  side  of  the  bridge  to  pro- 
tect passengers  going  off  the  boat  from 
stepping  or  falling  off.  Plaintiff's  intes- 
tate, a  boy  12  years  old,  with  his  mother, 
her  sister,  and  two  small  children,  re- 
turned on  the  boat  late  one  evening  with 
some  1,000  other  passengers.  There  was 
much  crowding  at  the  bridge,  and  each  of 
the  women  carried  a  child.  In  passing 
onto  the  bridge  in  some  way  plaintiff's 
intestate  went  to  one  side  and  fell  between 
the  boats  and  was  drowned.  There  was 
evidence  tending  to  show  that  there  were 
no  guards  stationed  at  the  sides  of  the 
bridge.  Held,  that  the  question  of  de- 
fendant's negligence  was  one  for  the  jury. 
Coney  Island  Co.  v.  Dennan,  149  Fed.  687, 
79  C.  C.  A.  375. 

72.  Failing  to  provide  protecting  board 
in  front  of  temporary  bed. — Plaintiff, 
while  a  passenger  on  defendant's  steam- 
ship, complained  of  the  narrowness  of  his 
berth,  and  the  steward  made  a  bed  for 
him  on  a  couch,  widening  it  by  placing 
a  board  under  the  mattress.  This  board 
prevented  the  insertion  of  the  usual  verti- 
cal protecting  board  in  front,  and  during 
a  storm  plaintiff  was  thrown  from  the 
couch,  owing  to  the  pitching  of  the  ves- 
sel, and  was  injured.  Held,  in  an  action 
to  recover  for  such  injury,  that  the  ques- 
tions whether  or  not  defendant  was  neg- 
ligent in  failing  to  provide  a  protecting 
board,  and  whether  the  danger  was  so 
obvious  that  plaintiff  was  chargeable  with 
contributory  negligence,  were  properly 
submitted  to  the  jury.    International  Mer- 


cantile Marine  Co.  v.  Smith,  145  Fed.  891, 
76   C.   C.  A.  423. 

73.  Moving  helpless  passenger  to  less 
safe  place. — The  question  of  the  liability 
of  a  vessel  owner  for  an  injury  to  a  sick 
and  helpless  passenger,  who  was  moved 
by  an  employee,  without  her  consent  or 
volition  from  a  place  of  comparative  safety 
to  one  less  safe,  where  she  was  thrown 
down  and  injured  by  the  pitching  of  the 
vessel,  held  one  for  the  jury.  Chicago, 
etc..  Steamship  Co.  v.  Lynch,  201  Fed. 
70,  119  C.  C.  A.  408. 

74.  Simmons  v.  New  Bedford,  etc.. 
Steamboat  Co.,  97  Mass.  361,  93  Am. 
Dec.  99. 

75.  In  an  action  by  a  passenger  on  a 
boat  for  injuries  sustained  in  a  collision 
between  it  and  another  boat,  evidence  ex- 
amined, and  held  that  whether  the  latter 
boat  was  negligently  managed,  because  of 
the  failure  of  those  in  charge  thereof  to 
give  the  proper  signal,  if  the  former  boat 
carried  the  proper  lights,  or  because  they 
failed  to  exercise  proper  care,  if  the 
former  boat  only  carried  a  white  light, 
so  as  to  merely  indicate  the  approach  of 
a  floating  craft,  was  for  the  jury.  Louis- 
ville, etc..  Packet  Co.  v.  Mulligan,  77  S- 
W.  704,  25  Ky.  L.   Rep.  1287. 

Collision  with  barge  tied  at  wharf. — 
Evidence  in  an  action  for  injury  to  a  pas- 
senger on  a  steamboat,  by  its  running 
into  a  barge  tied  up  at  a  wharf  near  that 
at  which  the  steamboat  was  to  land, 
whereby  passengers  on  the  steamboat 
were  thrown  to  the  floor,  held  sufficient 
to  go  to  the  jury  on  the  question  of  neg- 
ligence. Duggan  V.  New  Jersey,  etc., 
Ferry  Co.   (Del.),  7  Pen.  318,  76  Atl.  636. 

76.  A  steamboat,  in  making  a  landing  at 
a  customary  place,  struck  a  tree,  knock- 
ing it  over  and  injuring  plaintiff.  The 
river  was  "bank  full,"  and  there  was  an 
eddy  in  front  of  the  landing,  which  ne- 
cessitated an  approach  bow  on.  The  only 
evidence  of  negligence  was  that  the 
steamboat  was  being  driven  with  more 
than  usual  speed.  Held,  that  the  issue 
of  negligence  was  properly  submitted  to 
the  jury.  Louisville,  etc..  Mail  Co.  v. 
Gilliland,  72  S.  W.  1101,  34  Ky.  L.  Rep. 
2081. 

77.  Giving  away  of  part  of  berth. — 
Where  plaintiff,  a  passenger  on  an  ocean 
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sel7®  the  question  of  the  carrier's  negligence  is  for  the  jury. 

Question  of  Contributory  Negligence.^ — If  a  passenger  by  water  was  want- 
ing in  ordinary  care,  and  without  negHgence  on  his  part,  would  not  have  been 
injured,  even  if  the  defendant  carrier  was  also  negligent,  he  certainly  can  not 
recover.  But  the  question  of  his  negligence,  the  evidence  being  conflicting,  is 
a  question  for  the  jury.''®  Thus,  whether  a  passenger  was  injured  by  falling 
down  a  stairway,^"  or  by  the  giving  way  of  a  part  of  her  berth  while  she  was 
attempting  to  get  into  it,  by  climbing  up  from  the  lower  berth,  in  the  absence  of 
a  ladder;  81  was  guilty  of  contributory  negligence  are  questions  for  the  jury. 
Whether  a  passenger  was  guilty  of  contributory  negligence  in  passing  over  a 
hatchway,^^  in  stepping  onto  a  slippery  deck,^^  or  in  not  going  the  direct  way  to 
the  waiting  room  ^^  are  for  the  jury  to  decide.  And  whether  a  passenger  is 
guilty  of  contributory  negligence  in  being  in  the  place  he  was  when  injured,  as, 
for  instance,  where  he  went  on  the  bow  deck,  after  having  been  warned  not  to 
do  so,8^  is  also  a  question  for  the  jury. 

Meaning  of  Order  or  Advice  of  Officer  of  Steamer. — Whether  the  state- 
ment of  the  mate  of  a  steamer  to  a  passenger,  as  it  approached  his  landing,  that 


steamship,  was  injured  by  the  giving  way 
of  a  part  of  her  berth  while  she  was 
attempting  to  get  into  it;  by  climbing  up 
from  the  lower  berth,  in  the  absence  of 
a  ladder,  the  question  of  the  shipowner's 
negligence  was  for  the  jury.  Jarowski  v. 
Hamburg-American  Packet  Co.,  183  Fed. 
320. 

78.  Falling  down  stairway. — In  an  ac- 
tion for  injuries  to  a  passenger  on  a 
steamship  by  falling  down  a  stairway  into 
the  hold  of  a  vessel,  evidence  held  to  re- 
quire submission  of  the  question  of  the 
carrier's  negligence  and  plaintiff's  con- 
tributory negligence  to  the  jury.  Balti- 
more, etc.,  R.  Co.  V.  Moon,  84  Atl.  536, 
118   Md.   380. 

79.  Question  of  contributory  negligence. 
— Simmons  v.  New  Bedford,  etc..  Steam- 
boat Co.,  97  Mass.  361,  93  Am.  Dec.  99; 
Jarowski  v.  Hamburg-American  Packet 
Co.,  182  Fed.  320;  BaUimore,  etc.,  R.  Co. 
V.  Moon,  84  Atl.  536,  118  Md.  380. 

80.  Baltimore,  etc.,  R.  Co.  v.  Moon,  118 
Md.  380,  84  Atl.  536. 

81.  /arowski  v.  Hamburg-American 
Packet  Co.,  183  Fed.  320. 

82.  Passing  over  hatchway. — Though 
plaintiff  had  passed  over  a  hatchway  on 
a  steamboat  several  times  in  company 
with,  or  with  knowledge  of,  the  mate, 
and  found  it  all  right,  he  was  not  guilty 
■of  contributory  negligence,  as  matter  of 
law,  in  assuming  that  it  was  safe,  but  that 
-question  was  for  the  jury.  Memphis,  etc.. 
Packet  Co.  v.  Buckner,  57  S.  W.  482,  33 
Ky.  L.  Rep.  401,  108  Ky.  701. 

83.  Stepping  onto  slippery  deck. — In  an 
action  against  a  steamship  company  for 
injuries  sustained  by  a  passenger,  owing 
to  her  having  fallen  on  a  slippery  deck, 
the  fact  that  she  went  from  the  door  of 
the  saloon  on  the  deck  alone,  and  in  so 
doing  put  her  left  foot  on  the  doorsill, 
and  then  put  her  right  foot  forward  and 
stepped   on   the    deck,    did   not   show   her 
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prima  facie  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  the  evidence 
being  such  that  the  jury  might  have  found 
that  she  did  not  know  when  she  stepped 
on  the  deck  that  it  was  slippery.  Gillum 
V.  New  York,  etc..  Steamship  Co.  (Tex. 
Civ.   App.),    76  _S.   W.   333. 

84.  Going  indirect  way  to  waiting  room. 
— It  was  not  error  to  refuse  direction  of 
a  verdict  for  defendant  on  the  ground  that 
the  direct  way  to  the  waiting  room  be- 
ing lighted,  and  plaintiff  having  volun- 
tarily gone  the  other  way  in  the  dark, 
without  looking,  she  was  guilty  of  con- 
tributory negligence,  since,  as  the  testi- 
mony tended  to  show  that  neither  way 
was  lighted,  that  as  many  went  one  way 
as  the  other,  and  that  if  she  had  looked 
she  could  not  have  seen  the  incline,  the 
question  of  her  negligence  was  for  the 
iury.  Sullivan  v.  Delaware,  etc.,  Canal 
Co.,  47  Atl.   1084,   72  Vt.  353. 

85.  Going  on  bow  deck  after  being 
warned  not  to  do  so. — The  defendant's 
evidence  tended  to  show  that  the  barge 
was  not  crowded,  and  the  passengers,  es- 
pecially the  plaintiff,  were  warned  not  to 
go  on  the  bow  deck;  that  this  deck  was 
twice  cleared  of  passengers,  including  the 
plaintiff,  and  the  doors  in  a  partition  sep- 
arating' this  deck  from  the  passenger  deck 
were  closed  and  hooked;  that  plaintiff 
was  near  the  hawser,  on  the  bow  deck, 
watching  it  tighten  and  slack,  and  saw  it 
loop  when  the  tug  turned;  and  that  he 
was  warned  by  a  companion  just  before 
the  accident.  Plaintiff's  testimony  tended 
to  contradict  this  evidence,  and  to  show 
that  when  warned  by  his  companion  he 
tried  to  escape,  but  too  late.  Held,  that 
plaintiff  was  not,  as  a  matter  of  law, 
guilty  of  contributory  negligence  in  be- 
ing where  he  was,  or  in  not  exercising 
better  judgment,  under  the  circumstances, 
to  avoid  the  injury.  Judgment  73  N.  Y. 
S.  91,  65  App.  Div.  361,  affirmed  in  Hill  v. 
Starin,  66  N.  E.  1110,  173  N.  Y.  632 


§§  4424-4425 


CARRIERS. 


4004 


he  better  go  down  on  the  lower  deck,  and  get  on  the  stage  plank,  to  save  time, 
meant  that  he  should  go  on  the  stage  plank  before  it  was  properly  placed  in  the 
correct  position  for  a  safe  landing,  is  a  question  for  the  jury.^e 

Question  of  Last  Clear  Chance. — -In  an  action  for  death  of  a  steamboat  pas- 
senger through  falling  ofiE  a  boat  and  being  drowned,  the  question  whether,  not- 
withstanding deceased's  negligence,  defendant  could,  by  the  exercise  of  reason- 
able care,  have  prevented  his  death,  is  for  the  jury.*'' 

§  4425.  Instructions. — A  charge  in  an  action  by  a  passenger  against  a  car- 
rier by  water  for  personal  injuries  must  be  confined  to  the  scope  of  the  allega- 
tions of  the  pleading,*^  must  not  be  contradictory  and  too  general,*®  must  not 
invade  the  province  of  the  jury  ®o  by  taking  from  them  the  determination  of  the 
question  of  the  carrier's  negligence,  where  negligence  is  to  be  inferred  from  pro- 
bative facts,8i  and  must  not  ignore  the  defense  of  contributory  negligence  ^^ 
or  be  misleading  in  respect  thereto.^^    The  rule' that,  where  an  essential  qualifi- 


86.  Meaning  of  order  or  advise  of  offi- 
cer of  steamer. — Arkansas  River  Packet 
Co.  V.  Hobbs,  58  S.  W.  278,  105  Tenn.  29. 

87.  Question  of  last  clear  chance. — Pate 
V.  Tar  Heel  Steamboat  Co.,  148  N.  C.  571, 
62  S.  E.  614. 

88.  Instructions. — See  ante,  "Instruc- 
tions,"  §§  2922,   2967. 

In  an  action  against  a  carrier  for  inju- 
ries to  a  passenger  through  the  breaking 
of  the  deck  of  defendant's  boat,  the  peti- 
tion alleged  that  defendant  was  negligent 
in  not  building  the  decks  strong  enough 
to  hold  the  passengers  carried  thereon, 
etc.,  and  in  permitting  the  material  of  the 
decks  and  on  which  they  were  supported 
to  become  rotten  and  too  weak  to  support 
the  passengers  carried  thereon,  etc.  Held, 
that  an  instruction  that  if  the  accident 
consisted  in  the  falling  down  of  the  deck, 
and  that  if  plaintiff's  injuries  resulted 
therefrom,  the  burden  of  proof  was  shifted 
on  defendant  to  show  that  such  falling 
down  was  through  no  fault,  negligence, 
etc.,  of  defendant,  and,  unless  so  shown, 
the  jury  should  find  for  plaintiff,  pro- 
vided they  did  not  further  find  that  plain- 
tiff was  guilty  of  negligence  in  going  on 
or  remaining  on  the  deck,  was  within  the 
scope  of  the  allegations  of  negligence. 
Evers  V.  Wiggins  Ferry  Co.,  105  S.  W. 
306,  127   Mo.  App.  236. 

89.  Trabing  v.  California  Nav.,  etc.,  Co., 
133   Cal.  XX,  65  Pac.  478. 

90.  Hampton  v.  Occidental,  etc..  Steam- 
ship  Co.,  139   Cal.  706,  73   Pac.  579. 

In  an  action  for  the  death  of  plaintiff's 
intestate,  who  had  fallen  between  a  barge 
and  a  wharfboat  when  alighting  from  the 
barge,  many  witnesses  testified  that  just 
at  the  moment  that  deceased  was  making 
her  step  from  the  barge  to  the  wharfboat 
a  vessel  belonging  to  defendant  made  a 
landing  at  the  wharfboat,  and  struck  it 
with  such  force  as  to  cause  the  separa- 
tion of  the  wharfboat  and  barge,  and  that 
the  landing  was  an  unusual,  unsafe,  and 
dangerous  one.  Held,  that  it  was  proper 
to  refuse  a  motion  for  a  peremptory  in- 
struction  in   favor   of   defendant.     Louis- 


ville, etc..  Mail  Co.  v.  Barnes,  79  S.  W.  261, 
117  Ky.  860,  25  Ky.  L.  Rep.  2036,  64  L. 
R.  A.  574,  111  Am.   St.  Rep.  373. 

91.  An  instruction  in  an  action  for  death 
of  passengers  on  a  steamer,  resulting  from 
the  collision  therewith  of  defendant's 
steamer,  that,  if  certain  enumerated  facts 
were  found,  defendant's  steamer  was  fully 
complying  with  the  rules  and  regulations 
governing  her  proper  action  in  entering 
the  harbor,  is  erroneous,  where,  if  all  the 
enumerated  facts  were  true,  the  jury 
might  have  found  that,  when  it  was  dis- 
covered that  the  other  steamer  was  out  of 
her  course,  or  for  some  reason  unable  to 
mind  her  helm,  defendant's  steamer  might 
have  shifted  her  course,  so  as  to  avoid  the 
collision,  and  that  her  failure  to  do  so 
was  negligence.  Hampton  v.  Occidental, 
etc..  Steamship  Co.,  73  Pac.  579,  139  Cal. 
706. 

92.  Ignoring  contributory  negligence. — 
Evers  V.  Wiggins  Ferry  Co.,  105  S.  W. 
306,  127  Mo.  App.  236. 

A  common  carrier  by  water  provided  a 
safe  and  convenient  place  for  passenger  to 
land  from  the  saloon  deck  of  the  boat, 
and  intended  the  forward  part  of.the  main 
deck  and  a  slip  adjustable  to  the  state 
of  the  tide  exclusively  for  the  discharge 
and  lading  of  freight  and  baggage.  A 
passenger  attempted  to  land  from  the 
main  deck,  and  was  injured  while  he  was 
on  the  ship.  At  the  trial  of  an  action 
against  the  carrier  to  recover  for  such  in- 
juries, there  was  evidence  warranting  a 
finding  that  the  plaintiff  was  notified  that 
passengers  were  to  land  from  the  saloon 
deck  only,  and  that  subsequently  he  was 
warned  by  an  officer  of  the  boat  not  to 
leave  it  from  the  main  deck  and  through 
the  slip.  Held,  that  a  refusal  to  instruct 
the  jury  that  he  could  not  recover,  if  he 
received  such  notice  and  warning,  unless 
the  injury  was  willfully  inflicted,  was  er- 
roneous. Dodge  V.  Boston,  etc..  Steam- 
ship Co.,  148  Mass.  207,  19  N.  E.  373,  2 
L.  R.  A.  83,  12  Am.  St.  Rep.  541. 

93.  In  an  action  against  a  carrier  for 
injuries  to  a  passenger  through  the  fall- 
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cation  of  part  of  a  charge  is  inadvertently  omitted,  such  omission  may  be  sup- 
plied by  other  parts  of  the  charge,  and  that  if  when  taking  the  whole  charge  to- 
gether the  true  rule  is  laid  and  the  jury  could  not  have  been  misled,  there  is  no 
error,  applies  in  such  cases. ^* 

§  4426,  Special  Verdict. — In  an  action  against  a  carrier  by  water  for  in- 
juries to  a  passenger,  answers  to  interrogatories  and  the  general  verdict  must 
be  in  irreconcilable  conflict  before  the  former  will  control  the  latter.  Courts 
indulge  every  reasonable  presumption  in  favor  of  the  general  verdict,  and  noth- 
ing is  presumed  in  favor  of  the  special  finding  by  interrogatories.  The  antag- 
onism between  the  general  verdict  and  interrogatories  must  be  apparent  upon 
the  face  of  the  record  beyond  the  possibility  of  its  removal  by  any  evidence 
legitimately  admissible  under  the  issues.  However,  if  the  answers  to  the  in- 
terrogatories exclude  every  conclusion  that  will  authorize  a  recovery  by  the 
party  in  whose  favor  the  general  verdict  is  rendered,  then  judgment  should  not 
be  rendered  upon  the  general  verdict  but  upon  the  answers  to  the  interroga- 
tories.^^ In  an  action  for  the  death  of  a  passenger  on  a  boat  alleged  to  have 
been  owned  by  defendant,  which  the  defendant  denied,  where  the  jury's  an- 
swers to  interrogatories  state  that  there  is  no  direct  evidence  that  the  board  of 
directors  of  defendant  authorized  the  purchase  or  operation  of  the  boat,  but 
that  such  board  authorized  the  purchase  of  the  boat  by  its  general  superintend- 
ent of  transportation,  rebuilt  it,  and  transferred  its  employees  from  its  cars  to 
the  boat,  and  continued  them  on  the  pay  roll  without  change  of  contract ;  that 
employees  of  the  defendant  were  in  charge  of  the  boat;  that  all  the  money 
earned  by  the  boat  both  before  and  on  the  day  of  the  accident  and  that  earned 
by  defendant's  cars  was  placed  in  the  same  bag  and  deposited  together  in  the 
bank  to  the  credit  of  defendant;  that  the  directors  of  defendant  knew  that  its 
employees  were  operating  the  boat  in  the  spring  preceding  the  accident,  which 
occurred  in  August;  and  that  at  the  time  of  the  accident,  the  general  superin- 
tendent of  transportation  knew  that  the  boat  was  being  operated  for  defendant 
— it  will  be  presumed,  in  support  of  a  general  verdict  for  plaintiff,  that  the  di- 
rectors and  officers  of  defendant  had  such  knowledge  and  information  about 
« 

ing  of  the  hurricane  deck  of  defendant's  in  the  small  boat  on  previous  occasions, 
boat,  an  instruction  that,  even  if  the  jury  instructed  them  that,  if  the  defendants 
found  that  some  of  the  passengers  were  knew  of  this,  or  might  with  proper  vigi- 
warned  not  to  go  on  the  deck,  plaintiff  lance  have  known  of  it,  and  if  the  fas- 
could  not  be  charged  with  negligence  in  tenings  were  not  strong  enough  for  a 
going  thereon  unless  he  was  aware  of  the  boat  liable  to  be  so  used,  and  the  defend- 
warnings,  or  unless  the  condition  of  the  ants  knew  of  such  liability  and  made  the 
deck  at  the  time  he  went  thereon  was  un-  fastenings  no  stronger,  the  defendants 
safe  to  a  reasonably  careful  observer,  or  would  be  responsible.  Held,  that  this  in- 
not  meant  for  the  use  of  passengers,  and  struction  was  defective,  in  that  it  allowed 
that,  in  considering  whether  plaintiff  the  jury  to  hold  the  defendants  responsi- 
should  have  known  that  the  deck  was  ble,  if  the  fastenings  were  in  fact  not 
unsafe  or  not  meant  for  passengers,  the  strong  enough,  although  the  defendants 
jury  might  consider  all  the  physical  facts  might  have  had  no  notice  of  their  weak- 
regarding  the  approach  to  the  deck,  was  ness,  and  might  not  by  the  utmost  care 
not  misleading  as  telling  the  jury  that,  and  skill  have  been  able  to  ascertain  it; 
after  going  on  the  deck,  plaintiff  might  and  that  this  defect  was  not  supplied  by 
shut  his  eyes  as  to  its  apparent  physical  a  general  statement  in  an  earlier  part  of 
condition.  Evers  v.  Wiggins  Ferry  Co.,  the  instructions  that  to  entitle  the  plain- 
105  S.  W.  306,  127  Mo.  App.  236.  _  tiff  to  recover  he  must  satisfy  the  jury 
94.  On  the  trial  of  an  action,  wherein  that  the  injury  which  he  sustained  was 
it  appeared  that  the  fall  of  a  boat  which  occasioned  by  the  negligence  of  the  de- 
was  hung  over  the  deck  was  caused  by  fendants.  Simmons  v.  New  Bedford,  etc., 
the  breaking  of  a  bolt  in  its  fastenings.  Steamboat  Co.,  100  Mass.  34. 
which  the  plaintiff  contended  was  negli-  95.  Special  verdict. — Indiana  Union 
gently  provided,  of  insufficient  strength,  Tract.  Co.  v.  Scribner,  47  Ind.  App.  621, 
at  a  time  when  several  persons  were  in  93  N.  E.  1014.  See  ante,  "Verdict  and 
it,  the  judge,  after  calling  attention  to  Finding,"  §  2968. 
testimony  that  passengers  had  been  seen 
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the  operation  of  the  boat  by  its  employees  as  to  at  least  amount  to  a  ratification 
of  their  acts.®® 

§  4427.  Liens. — ^A  lien  or  privilege  upon  a  vessel  for  the  loss  of  life  of  a 
passenger  is  not  created  by  La.  Civ.  Code,  art.  3237,  subd.  12,  providing  a  priv- 
ilege for  loss  or  damage  caused  to  person  or  property  by  negligent  management 
of  the  vessel,  as  this  was  not  intended  to  apply  to  actions  for  damages  resulting 
in  death. 9''^ 

§  4428.  Damages.— See  ante,  "For  Personal  Injuries,"  §§  3400,  3407. 

Injury  to  a  Child.— In  an  action  for  injuries  to  a  child  v^fhile  a  passenger 
on  a  steamer,  $600  allowed  as  compensation  for  suffering  and  the  remains  of  a 
scar.9* 

Damages  for  False  Arrest  and  Imprisonment. — Where  a  passenger  on  a 
steamship  was  arrested  by  a  watchman,  without  justification,  dragged  down  the 
saloon  stairway  by  the  collar,  pushed  inside  the  freight  room,  and  kept  there  in 
custody  of  another  watchman  for  an  hour,  such  passenger  being  greatly  humili- 
ated, but  no  serious  harm  having  been  done  him  further  than  the  indignity  and 
inconvenience  imposed  for  the  time  being;  he  was  entitled  to  damages  in  the  sum 
of  $1,000.99 

Verdict  for  Nominal  Damages  Inconsistent. — A  verdict  awarding  a  pas- 
senger mere  nominal  damages  for  expulsion  from  a  steam  boat  can  not  be  sus- 
tained; where  it  authorized  any  recovery  the  jury  must  have  found  that  his 
removal  was  not  justified,  or  that  the  conduct  of  the  plaintiff  warranted  his  re- 
moval but  that  unnecessary  force  was  used,  where  he  was  also  subsequently  im- 
prisoned for  half  an  hour.     Such  verdict  is  inconsistent  and  illogical.'^ 

Remittitur  of  Damages. — An  award  of  $1,000  to  a  passenger  as  damages 
for  imprisonment  and  mistreatment  by  officers  of  a  vessel  has  been  held  to  be 
excessive,  and  reduced  to  $500,  where  his  own  conduct  was  not  without  blame.^ 

§  442&.  Ejection  of  Passengers. — See  ante,  "Ejection  of  Passengers," 
chapter  25 ;  "For  Ejection,"  §§  3408,  3423. 

In  General. — A  vessel  engaged  in  carrying  passengers  has  no  right  to  eject 
a  passenger  whose  contract  is  enforced,  on  the  ground  that  his  ticket  is  void.^ 

Ejection  of  Passenger  Suffering  from  Contagious  Disease. — A  steam- 
ship engaged  in  carrying  passengers  has  the  right  both  under  the  United  States 
statutes  and  at  common  law  to  eject  a  passenger  suffering  from  a  dangerous 

96.  Indiana  Union  Tract.  Co.  v.  Scrib-  ship  ticket  from  New  York  to  Havre  on 
ner,  47   Ind.  App.  631,  93   N.   E.  1014.  the   respondent   vessel,   which,   at   his   re- 

97.  Liens.  —  Decree,  Jakobsen  v.  quest  by  telegram,  was  extended  by  the 
Springer,  87  Fed.  948,  31  >C.  C.  A.  315,  af-  claimant.  It  appeared  that  afterwards, 
firmed  in  The  Albert  Dumois,  20  S.  Ct.  at  the  request  of  the  person  who  had  en- 
595,  177  U.  S.  340,  44  L,.  Ed.  751.  gaged    the    passage,    the    ticket   was    can- 

98.  Injury  to  a  child.— The  North  Star,  celed;  but  libelant  was  not  notified,  and, 
169    Fed.   711.  °"    his    presenting   it    at   the    New   York 


99.    Damages  for  false  arrest  and  im- 


ofiice    of   claimant,   it   was   accepted,   and 


„,;.,.^«~..-*     •o„^\„^A     „.      -NT^rf^ii,      .=(-„  he   was    assigned    a   berth,    and   went    on 

pnsonment. — Kagland     v.     JSIoriolk,     etc.,  ,         ,       -..    ?•       a    ,.        \    r  •     ^  . 

C).„.,„t,„„i.   n^     ICO   Tfoj     ^rvc  board   with    his    effects.     A   few   mmutes 

bteamboat   Co.,   163   red.   376.  ,    r         ..  .       -i   j    i-.    <     . 

,,     J.         '  .     ,    ,  .  before  the  vessel  sailed,  libelant  was  no- 

1.  Verdict  for  nominal  damages  mcon-  tifiej  that  the  ticket  was  not  good;  and, 
sistent.— Levy  ©.Providence,  etc..  Steam-  ^ging  unable  to  then  pay  the  fare  de- 
ship  Co.,  123  Fed.  347.  manded,  he  was  ejected  from  the  vessel, 

2.  Remittitur  of  damages. — Decree,  with  a  part  of  his  baggage.  Held,  that 
Ragland  v.  Norfolk,  etc.,  Steamboat  Co.,  under  such  facts  he  was  entitled  to  re- 
163  Fed.  376,  modified  in  169  Fed.  286,  main,  and  his  ejection  was  wrongful,  and 
94   C.    C.   A.   563.  that  he  was   entitled  to  recover  $500  for 

3.  Ejection  of  passengers.  —  La  Gas-  the  indignity  put  upon  him,  together  with 
cogne,   135   Fed.   577.  his  expenses  during  the  time  he  was  de- 

Libelant,    while    in    New    Orleans,    was  layed,  and  the  cost  of  a  new  ticket.     La 

furnished,  under  a  contract,  with  a  steam-  Gascogne,    135    Fed.   577. 
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contagious  disease,  as  for  instance,  trachomax.* 

Pleading  and  Proof. — Where  a  steamboat  company  in  an  action  for  forcibly 
ejecting  a  passenger  from  its  steamship,  in  answer  pleads  justification,  in  that 
the  plaintiff  when  ejected  was  suffering  from  a  dangerous  contagious  disease, 
it  has  the  burden  of  proving  justification  as  alleged.^ 

Evidence. — In  an  action  against  a  vessel  for  wrongful  ejection  of  a  passenger 
alleged  to  be  suffering  from  a  contagious  disease  evidence  of  her  huslaand  and 
other  witnesses  that  their  intimate  relations  with  her  were  not  followed  by  any 
trouble  with  the  eyes  was  admissible  as  bearing  on  the  question  whether  plain- 
tiff had  the  disease  in  question.  And  evidence  that  plaintiff  was  left  in  Liver- 
pool, at  a  long  distance  from  her  friends,  was  admissible  on  the  question  of 
damages.  But  evidence  that  plaintiff  went  to  Liverpool  early  in  1904  and  was 
examined  by  defendant's  doctors,  and  that  she  sailed  from  Liverpool  in  August 
of  that  year  on  a  vessel  of  another  line,  was  immaterial.* 

Instructions. — The  charge  in  such  action  must  not  be  too  general  or  con- 
tradictory. In  conformity  with  this  such  a  charge  in  an  action  where  plaintiff 
was  arrested  by  the  captain  of  defendant's  steamboat,  and  chained  to  a  post  on 
the  lower  deck,  and  ejected  before  he  reached  his  destination,  that  plaintiff 
could  recover  only  the  actual  damages  suffered  by  him,  unless  defendant  author- 
ized the  acts  complained  of,  or  participated  therein  or  ratified  them ;  and  that 
the  jury  should  not  allow  anything  by  way  of  punishing  the  defendant,  unless 
it  authorized  the  captain's  acts  or  ratified  them;  and  that,  unless  defendant  par- 
ticipated in  or  authorized  the  captain's  acts  or  ratified  them,  the  measure  of 
damages  would  be  the  amount  which  would  compensate  the  plaintiff  for  all 
detriment  proximately  caused  by  the  wrongful  acts,  was  not  erroneous  as  con- 
tradictory and  too  general.'^ 

Damages. — Where  a  passenger  on  a  vessel  is  deprived  of  his  ticket,  ejection 
therefrom,  and  compelled  to  purchase  another,  he  is  entitled  to  recover  the  cost 
of  passage,  with  interest  thereon.  He  is  also  entitled  to  damages  for  the  indig- 
nity he  suffered  in  being  obliged  to  leave  the  vessel  when  he  was  entitled  to  be 
carried  on  her.® 

§§  4430-4442.  Passengers'  Effects. — See  ante,  "Passengers'  Effects," 
chapter  29. 

§  4430.  Liability  as  Innkeeper  or  Insurer. — See  post,  "Delivery  to  and 
Acceptance  by  Carrier,"  §  4431. 

§  4431.  Delivery  to  and  Acceptance  by  Carrier. — Delivery  into  Ex- 
clusive Custody  of  Vessel's  Officers. — The  rule  seems  to  be  well  settled  that, 
in  general,  a  carrier  is  not  liable  for  the  loss  of  a  passenger's  baggage,  where 
the  loss  is  not  occasioned  by  some  particular  breach  of  duty  or  negligence  on 
the  part  of  the  carrier's  servants,  unless  the  baggage  has  been  delivered  to  and 
taken  into  the  exclusive  custody  of  the  carrier's  servants.     A  steamship  com- 

4.  Ejection  of  passenger  suffering  from  gnce  between  the  two  counts,  he  prop- 
contagious  disease.— Mountford  v.  Cun-  erly  ruled  that  the  burden  was  on  de- 
ard  Steamship  Co.,  202  Mass.  345,  88  N.  fendant  to  prove  justification  as  pleaded, 
E.    782.  and    could   not   rely   on    evidence   that   its 

5.  Pleading  and  proof.— Plaintiff  s  dec-  ship  doctor  reported  that  plaintiff  had 
laration  alleged  an  assault  by  defendant's  trachoma  and  ought  not  to  be  permitted 
agents  and  employees  in  forcibly  eject-  to  sail,  as  a  justification.  Mountford  v 
ing  her  from  the  steamship,  and  in  a  sec-  Cunard  Steamship  Co.,  88  N.  E.  782  202 
ond  count  charged  that,  having  purchased  Mass.  345.  ' 
and  paid  for  a  ticket,  and  having  boarded  „        ■i7„;j»„„.      aj        ^r     j              ^ 

the   steamship,   defendant  put  her   off  the  0^!'       ?  "^l^^-Tn^T,"'^"""!/-      <^"""'^ 

steamship    and    deprived    her    of   passage.  f^'f '"^'^'P    Co.,    202   Mass.    345,    88    N.    E. 
Defendant   pleaded    a   general    denial   and 

a     special     defense     that     plaintiff     was  '''•     Instructions.— Trabing   v.    California 

ejected    because    she    was    suffering    from  Nav.,   etc.,   Co.,   65   Pac.   478,    133   Cal.   xx. 

trachoma.     Held,  that  the  justice's  atten-  8.     Damages. — Ea    Gascogne,    135    Fed. 

tion  not  having  been  called  to  any  differ-  577. 
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pany  is  not  permitted  to  choose  whom  it  will  serve,  but  must  afford  accommo- 
dations to  all  who  pay  fare.  A  passenger  ship  ?s  necessarily  accessible  to  all 
classes  of  travelers,  and  is  so  far  a  public  place  that  it  is  unreasonable  to  im- 
pose upon  the  owners  the  burden  of  liability  for  thefts  of  the  private  baggage 
of  passengers,  unless  the  baggage  has  been  delivered  to  and  left  in  the  exclusive 
control  of  the  carrier's  officers  or  servants.^  But  it  is  held  by  respectable  au- 
thorities that,  where  the  carrier  is  a  steamship  company,  the  liability  of  an  inn- 
keeper is  assumed  by  its  contract  with  passengers  who  pay  for  rooms  and  meals 
as  well  as  for  transportation.  But  the  latest  decisions  of  the  American  courts, 
and  the  preponderance  in  weight  of  authorities  and  reason,  is  against  this  ex- 
ception to  the  general  rule.    The  latter  rule  prevails  in  New  York.^** 

What  Constitutes  Delivery. — Where  plaintiff  went  aboard  a  packet  boat 
taking  with  him  his  carpet  bag,  paid  his  fare  as  a  passenger,  and  deposited  his 
carpet  bag  with  the  luggage  of  other  passengers  on  the  deck  of  the  boat  which 
was  generally  used  for  that  purpose,  and  on  arriving  at  his  destination,  the 
carpet  bag  was  missing,  the  delivery  by  plaintiff  was  as  to  the  carpet  bag  and 
the  articles  of  ordinary  baggage  it  contained  sufificient.i^  But  where  the  plain- 
tiff, intending  to  take  passage  on  the  steamboat  of  defendants,  deposited  his 
trunk  on  board  in  the  usual  place  for  baggage,  but  without  putting  it  in  charge 
of  any  person,  or  notifying  any  one  employed  on  the  boat  of  such  deposit,  or  of 
his  intention  to  take  passage,  and  while  temporarily  absent  from  the  boat  it 
started,  and  he  was  left,  and  the  trunk  could  not  afterwards  be  found,  there 
was  not  a  constructive  delivery  and  acceptance  of  the  trunk  as  the  baggage  of  a 
passenger,  by  which  the  defendants  could  be  held  chargeable  for  its  loss.^^ 

Baggage  Received  in  Advance  of  Time  of  Expected  Passage. — A  steam- 
ship company  which  received  a  valise  from  one  who  was  to  sail  on  a  future 
date,  but  refused  to  check  it  until  a  ticket  should  be  presented,  at  which  time 
the  valise  could  not  be  found,  is  liable  as  a  warehouseman,  but  not  as  a  carrier.!^ 
But  such  company  is  liable  as  a  common  carrier  for  the  loss  of  baggage,  de- 
stroyed by  fire,  which,  pursuant  to  the  advice  of  its  agent,  has  been  sent  by  the 
prospective  passenger  in  advance  of  the  time  of  expected  passage,  and  which 
has  been  received  by  such  company  at  its  docks  in  advance  of  such  time,  and 
is  there  kept,  and,  for  its  own  convenience,  is  not  immediately  placed  on  the 
steamship  on  which  passage  was  to  be  taken,  and  is  destroyed  while  on  such 
docks.i* 

Baggage  Forwarded  under  Agreement  to  Forward  by  Slow  Freight. — 
See  post,  "Baggage  Detained  by  Customs'  Officers,"  §  4438. 

§  4432.  Duty  to  Provide  Watchman. — A  vessel  carrying  passengers  by 
water  must  maintain  a  sufficient  watch  to  protect  its  passenger's  effects  from 
theft.  One  man  upon  two  decks  in  a  large  steamboat  so  cut  up  by  staterooms 
that  it  is  necessary  to  keep  walking  about  in  order  to  see  them  at  all  is  insuffi- 
cient protection. 1°     And  that  the  watchman  was  not  vigilant  may  be'  inferred 

9.  Delivery  to  carrier. — The  Humboldt,  gence;  his  liability  being  analogous  to 
97  Fed.  656.  that  of  an  innkeeper.     Judgment,  29  N.  Y. 

10.  New  York. — Where  shirt  studs  were  S.  56,  9  Misc.  Rep.  25,  affirmed  in  Ad- 
taken  from  the  cabin  of  a  passenger  on  ams  v.  New  Jersey  Steamboat  Co.,  45 
a  steamship,  the  carrier's  liability  was  N.  E.  369,  151  N.  Y.  163,  34  L.  R.  A.  682, 
that  of  an  insurer,  in  the  absence  of  neg-  56   Am.   St.   Rep.   616. 

ligence    on    the    part    of    the    passenger.  11.     What    const'tutes    delivery. — Doyle 

Hart  V.   North   German   Lloyd   Steamship  v.  Kiser,  6  Ind.  242. 

Co.,   92   N.   Y.   S.   338,   46   Misc.   Rep.   426,  12.    Wright  v.   Caldwell,   3  Mich.   51. 

affirmed  in  95  N.  Y.  S.  733,  108  App.  Div.  13.     Baggage    received    in    advance    of 

279.  time  of  expected  passage. — Murray  v.  In- 

Where    money    for    traveling    expenses,  ternational  Steamship  Co.,  170  Mass.  166, 

carried  by  a  passenger  on  a  steamboat,  is  48   N.    E.   1093,   64  Am.   St.   Rep.    290. 

stolen  from  his  stateroom  at  night,  with-  14.      North     German     Lloyd     Steamship 

out  negligence  on  his  part,  the  carrier  is  Co.   v.    Bullen,    111    111.   App.   426. 

liable    therefor,    without    proof    of    negli-  15.  Duty  to  provide  watchman. — Where 
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from  the  fact  that  an  oiler  could  leave  his  quarters  below,  traverse  parts  of  a 
brilliantly  lighted  steamboat  where  he  had  no  right  to  be,  break  into  a  state- 
room, rob  a  passenger,  and  get  away  without  being  seen.^^ 

§  4433.  Duty  to  Provide  Stateroom  Door  with  Bolts  and  Locks. — A 

vessel  engaged  in  carrying  passengers  is  negligent  in  failing  to  provide  the  doors 
of  the  stateroom  with  bolts  or  inside  protection  other  than  a  lock  which  can  be 
operated  from  outside,  and  is  not  excused  by  the  fact  that  such  inside  securi- 
ties might  embarrass  the  passengers  in  case  of  fire  or  sudden  danger.^'' 

§  4434.  Particular  Losses  for  Which  Vessel  Liable. — ^The  owners  of 
a  steamship  are  responsible  for  the  personal  baggage  of  a  passenger,  unless 
the  loss  thereof  was  caused  by  the  act  of  God  or  of  public  enemies. ^^  Thus,  a 
vessel  is  liable  for  the  theft  of  baggage  by  a  steward,^*  and  for  its  loss  through 
the  misconduct  of  a  servant  in  throwing  it  overboard.^" 

§  4435.  Passengers  Entitled  to  Recover. — Deck  passengers,  whose  bag- 
gage is  not  in  trunks,  and  who  keeps  it  in  their  own  possession,  cannot  hold  the 
ship  liable  for  its  loss  or  damage.^^ 

§  4436.  Effects  for  Which  Recovery  Allowed. — A  passenger  upon  a 
steamship  line  running  between  ports  of  different  nations  is  not  restricted  in  his 
recovery  to  mere  wearing  apparel. ^^  He  may  recover  for  the  loss  of  a  manu- 
script.^^ 

§  4437.  Contributory  Negligence  of  Person  Complaining. — A  vessel  en- 
gaged in  the  carriage  of  passengers  is  not  liable  for  loss  of  a  passenger's  effects 
occasioned  by  his  negligence  or  the  failure  of  a  passenger  to  shut  the  front 
hall  and  lock  his  stateroom  does  not  necessarily  constitute  negligence,  or,  for 

a     passenger     steamboat     on     the     Great  or     were    properly    inspected     afterwards. 

Lakes  was  equipped  with  343  staterooms  The    Majestic,    17    S.    Ct.    597,    166    U.    S. 

on   two   decks   in   two   rows,   with   a  pas-  375,    41   L,.    Ed.    1039,    reversing   order,    60 

sageway  between  them,  the  boat  was  Fed.  624,  9  C.  C.  A.  161,  33  L.  R.  A.  746. 
negligent  in  failing  to  provide  a  sufficient  19.    Theft  by  steward. — A  shipowner  is 

watch;   one  man  only  being  provided  for  liable    to    a    passenger    for    the    value    of 

that   purpose.      Decree,    151   Fed.   929,    af-  jewelry    stolen    during    the    voyage    by    a 

firmed   in  The   Western   States,   159   Fed.  steward     employed     to     perform     duties 

354,    86    C.    C.    A.    354.  which  the  carrier  owed  to  the  passenger 

16.  The  Western  States,  159  Fed.  354,  under  the  contract  of  carriage.  Decree, 
86    C.    C.   A.   354.  133  Fed.  53,  affirmed  in  The  Minnetonka, 

17.  Duty   to   provide   state  room   door  146   Fed.   509,   77   C.   C.  A.   217. 

with   bolts   and   locks. — Decree,    151    Fed.  20.    Misconduct  of  servant  in  throwing 

939,  affirmed  in  The  Western  States,   159  baggage     overboard. — That     a     steamship 

Fed.  354,  86  C.  C.  A.  354.  company  permitted  a  passenger  to  retain 

18.  Particular  losses  for  which  vessel  control  of  his  valise,  and  store  same  on 
liable. — Judgment,  92  N.  Y.  S.  338,  46  deck,  did  not  exempt  it  from  liability  for 
Misc.  Rep.  426,  affirmed  in  Hart  v.  North  the  misconduct  of  its  servant  in  order- 
German  Lloyd  Steamship  Co.,  95  N.  Y.  ing  the  same  to  be  thrown  overboard. 
S.   733,   108   App.   Div.   279.  De    Felice   v.    Compagnie    Francaise,    etc.. 

The    defense    that    damage    to    baggage  Cie,   83   N.  Y.   S.   553,   83   App.   Div.   73. 

by  water  entering  through  a  broken  port  21.     Passengers    entitled    to    recover.^ 

was   the   result   of  an   inevitable   accident  Defrier  v.  The   Nicaragua,  81  Fed.  745. 

is  not  sustained  by  evidence  that,  a  short  22.    Wrong  appeal. — Levensohn  v.  Cun- 

time    before    the    injury    was    discovered,  ard  Steamship  Co.,  163  111.  App.  431. 

the     ship,    during    a     rough    sea,     passed  23.    Manuscript  of  a  manual  on   Greek 

through  some  floating  wreckage,  there  be-  grammar,    which    a    steamship    passenger 

ing  no  evidence  directly  tending  to  prove  had    written    and    of    which    he    had    no 

that  the  port  was   broken  by  the  wreck-  copy,  contained  in  ^  trunk,  was  a  proper 

age,   nor   any   attempt   to   show   why   the  part     of    his     baggage,    as     affecting    the 

ship    did   not   steer   away   from   it   or   re-  steamship  company's  liability  for  loss   of 

duce  its  speed  while  passing  through,  nor  the   trunk.     Wood   v.    Cunard    Steamship 

any  satisfactory  proof  that  the  ports  were  Co.,    193   Fed.    293,    113   C.    C.   A.    551,   41 

properly    closed    when    the    vessel    sailed  L-   R.  A.,   N.   S.,   371. 
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instance,  where  it  was  necessary  to  leave  the  door  open  for  ventilation,^*  where 
the  passenger  closed  the  door  and  went  for  a  key  to  the  room,25  or  where  the 
steward  entered  the  room  between  the  time  the  passenger  left  the  room  and 
the  theft,  and  failed  to  secure  the  porthole  or  lock  the  door.^^ 

§  4438.  Baggage  Detained  by  Customs  Officers. — Where  baggage  trans- 
ported by  a  carrier  by  water  is  taken  into  the  possession  of  the  customs  of- 
ficers of  a  port,  and  destroyed  by  fire  while  detained  by  them,  the  carrier  is  not 
liable  for  its  loss.^'^  In  such  case  the  property  is  not  in  the  possession  or  under 
the  control  of  the  carrier  at  the  time  of  its  loss,  and  the  parties  must  be  pre- 
sumed to  have  contracted  with  the  common  knowledge  of  the  necessity  for  cus- 
toms, detention  and  inspection,  and  the  burden  is  on  the  passenger  to  make  pro- 
visions for  the  passage  of  his  baggage  beyond  the  borders  of  the  foreign  terri- 
tory if  nondutiable.  The  carrier  is  wholly  powerless  to  prevent  its  seizure  and 
detention  and  can  not  be  held  liable  for  its  destruction,  while  in  the  possession 
of  a  foreign  government,  by  a  fire  which  it  did  not  occasion,  which  it  could  not 
by  any  possible  action  of  diligence,  have  prevented.^^ 

§  4439,  Evidence. — There  are  many  instances  in  actions  against  carriers 
by  water  in  which  the  court's  applying  the  general  rules  as  to  weight  and  suffi- 
ciency of  evidence,  have  passed  upon  the  sufficiency  of  the  evidence  to  sustain 
a  point  in  controversy ;  for  instance,  the  evidence  has  been  held  sufficient  to 
show  delivery  of  the  baggage  to  an  authorized  agent  of  the  carrier,^^  negli- 
gent stowage  of  trunks,^"   that  the   complainant's  baggage  was   stolen  on  the 


24.  Contributory  negligence  of  person 
complaining. — Where  a  passenger  had 
not  finally  retired  for  the  night  at  the 
time  her  stateroom  was  entered  and  her 
jewelry  stolen,  but  she  was  expecting  the 
purser,  so  that  she  could  place  the  jewels 
in  his  charge,  and  it  was  necessary  that 
the  door  should  be  left  open  for  ventila- 
tion, her  failure  to  shut  and  bolt  the 
same  was  not  contributory  negligence. 
The  Minnetonka,  132  Fed.  52,  decree  af- 
firmed in  146  Fed.  509,  77  C.  C.  A.  217. 

25.  A  passenger  on  a  steamship,  hav- 
ing been  assigned  to  a  stateroom,  placed 
therein  a  traveling  bag  containing  $200 
in  $2  bills,  locked  the  bag,  closed  the 
door  of  the  stateroom,  and  went  for  a 
key  to  the  room,  none  having  been  given 
him,  returned  to  the  room,  and  found 
that  the  money  was  stolen  during  his  ab- 
sence. Held,  that  the  passenger  was  not 
negligent.  Lincoln  v.  New  York,  etc., 
Steamship  Co.,  62  N.  Y.  S.  1085,  30  Misc. 
Rep.  752. 

26.  Any  negligence  of  a  steamship  pas- 
senger in  leaving  the  porthole  of  his 
stateroom  open  and  the  door  unlocked 
when  he  left  the  room  did  not  defeat  his 
right  to  recover  of  the  steamship  com- 
pany for  articles  taken  from  the  room, 
where  the  steward  of  the  steamship  had 
in  the  meantime  been  in  the  room;  it 
being  his  duty,  if  necessary  to  protect  the 
passenger's  goods,  to  have  closed  the 
porthole  and  locked  the  door.  Judgment, 
92  N.  Y.  S.  338,  46  Misc.  Rep.  426,  af- 
firmed in  Hart  v.  North  German  Lloyd 
Steamship  Co.,  95  N.  Y.  S.  733,  108  App. 
Div.    279. 


27.  Baggage  detained  by  customs'  offi- 
cers.— Parker  v.  North  German  Lloyd 
Steamship  Co.,  76  N.  Y.  S.  806,  74  App. 
Div.  16,  following  Howell  v.  Grand  Trunk 
R.  Co.,  92  Hun  423,  36  N.  Y.  544. 

Plaintiff  traveled  on  defendant's 
steamer  from  New  York  to  Germany, 
and  on  arrival  directed  that  his  trunks  be 
forwarded  to  an  interior  town  in  Eng- 
land. Defendant's  agent  gave  a  receipt 
stating  that  the  trunks  were  received 
from  such  steamer  "for  transfer  by  slow 
freight"  to  plaintiff,  via  London,  to  the 
address  given  by  him.  The  agent  for- 
warded the  trunks  in  the  usual  way,  and 
on  their  arrival  in  England  they  were  de- 
tained at  the  custom  house,  where  they 
were  destroyed  by  fire.  Held  that  de- 
fendant was  not  responsible  for  the  de- 
struction of  the  trunks.  Parker  v.  North 
German  Lloyd  Steamship  Co.,  76  N.  Y. 
S.  806,  74  App.  Div.   16. 

28.  Parker  v.  North  German  Lloyd 
Steamship  Co.,  76  N.  Y.  S.  806,  74  App. 
Div.  16,  following  Howell  v.  Grand  Trunk 
R.    Co.,   92   Hun  423,   36   N.   Y.   S.   544. 

29.  Delivery  to  authorized  agent. — 
Where  an  immigrant  suing  for  loss  of 
baggage  claims  that  the  baggage  was 
taken  from  her  hotel  in  a  foreign  port  by 
a  representative  of  the  steamship  com- 
pany, who  gave  no  check  or  receipt,  that 
the  baggage  was  in  fact  shown  to  be 
placed  on  board  the  steamship  is  suffi- 
cient prima  facie  to  prove  delivery  to  an 
authorized  agent.  Haaga  v.  Austro- 
Americana  Line,   173   111.   App.   35. 

30.  Negligent  stowage  of  trunks. — Li- 
belants   were    passengers    on    a    transat- 
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steamship  during  the  voyage, ^^  by  an  employee  of  the  ship.^^  and  the  value  of  a 
manuscript  contained  in  the  passenger's  trunk.^s  On  the  other  the  evidence  in 
an  action  against  a  steamship  company  for  jewelry  taken  from  plaintiff's  state- 
room, has  been  held  not  to  show  plaintiff  guilty  of  negligence.^* 

Delivery  of  Baggage  in  Damaged  Condition. — Proof  that  a  passengei's 
baggage  was  delivered  to  a  vessel  in  good  condition,  and  was  damaged  by  sea- 
water  at  the  end  of  the  voyage,  is  sufficient  to  establish  the  negligence  of  the 
carrier.^^ 

§  4440.  Liens. — As  regards  liens  upon  a  vessel  for  breach  of  a  contract 
of  affreightment,  there  is  no  distinction  in  principle  between  a  contract  for  the 
transportation  of  a  passenger  with  his  baggage  and  one  for  the  transportation 
of  merchandise,  and,  by  analogy  with  the  rule  in  the  latter  case,  no  lien  arises 
for  loss  of  baggage  unless  at  the  time  of  such  loss  either  the  passenger  had  been 
received  on  board,  or  his  baggage  had  been  put  into  the  custody  or  control  of  the 
vessel.^^ 

§  4441.  Damages. — Where  Indian  curios,  having  no  market  value  in  the 
usually  accepted  sense,  taken  on  board  a  transatlantic  steamship  by  a  passenger 


lantic  steamer,  and  their  trunks,  consti- 
tuting- their  baggage,  with  those  of  other 
passengers,  were  broken  to  pieces,  and 
the  contents  destroyed  during  the  voy- 
age. The  vessel  encountered  unusually 
rough  weather  on  the  passage,  and  rolled 
heavily.  A  witness  for  libelants,  who  en- 
tered the  compartment  where  the  bag- 
gage was  stowed  immediately  on  the 
opening  of  the  hatch  at  the  end  of  the 
voyage,  testified  that  he  examined  care- 
fully, but  could  find  no  evidence  that  the 
trunks  had  been  lashed  or  otherwise  se- 
cured against  movement  in  rough 
weather,  and  the  compartment  was  not 
filled.  Held  that,  in  the  absence  of  any 
evidence  on  the  subject  from  claimants, 
such  testimony  was  sufficient  to  support 
the  libelants'  contention  of  negligent 
stowage.  Decree,  88  Fed.  331,  affirmed  in 
The  Kensington,  94  Fed.  885,  36  C.  C. 
A.  533,  which  is  reversed  in  32  S.  Ct. 
102,    183   U.   S.    263,   46   L.    Ed.   190. 

31.  Theft  of  baggage. — Smith  v.  North 
German  Lloyd  Steamship  Co.,  142  Fed. 
1032,  affirmed  in  151  Fed.  222,  80  C.  C. 
A.    574. 

32.  Libelant  and  her  traveling  compan- 
ion purchased  ocean  steamship  tickets, 
and,  after  eating  their  first  meal  on 
board,  libelant  placed  her  jewels  in  a 
hand  bag,  and  at  once  went  to  the  pur- 
ser's room  to  place  the  bag  in  his  care. 
She  was  unable  to  obtain  admittance,  and 
finally  notified  the  steward  of  her  desire, 
who  promised  to  inform  her  as  soon  as 
the  purser,  returned.  Libelant  waited  in 
her  stateroom  until  12  o'clock  at  night, 
when  her  room  was  entered  by  a  man  in 
steward's  uniform,  who  seized  the  bag 
and  fled.  Libelant  immediately  notified 
the  officers  of  the  ship,  but  the  bag  was 
not  again  found.  Held,  that  the  facts  es- 
tablished a  cause  of  action  for  theft  by 
the  ship's  servants,  for  which  it  was  lia- 
ble.    The    Minnetonka,    132    Fed.    52,    de- 


cree  affirmed    in    146    Fed.    509,   77    C.    C. 
A.  217. 

33.  Value  of  manuscript. — On  libel 
against  a  steamship  company  for  loss  of 
a  passenger's  trunk,  evidence  held  to 
show,  that  manuscript  contained  in  the 
trunk  was  worth  $500.  Wood  v.  Cunard 
Steamship  Co.,  192  Fed.  293,  112  C.  C. 
A.  551,  41  L.  R.  A.,   N.  S.,  371. 

34.  Hart  v.  North  German  Lloyd 
Steamship  Co.,  93  N.  Y.  S.  338,  46  Misc. 
Rep.  436,  affirmed  in  95  N.  Y.  S.  733,  108 
App.   Div.   379. 

35.  Delivery  of  baggage  in  damaged 
condition.  —  Weinberger  v.  Compagnie 
Generale    Transatlantique,    146    Fed.    516. 

36.  Liens.— The  Priscilla,  114  Fed.  836, 
52   C.    C.   A.   470. 

By  the  custom  of  a  steamship  com- 
pany, it  received  at  its  pier  baggage  sent 
there  by  passengers  intending  to  take 
passage  on  its  vessels,  and  kept  the  same 
until  claimed  by  the  passengers.  By  the 
rules  of  the  company,  the  passenger  was 
required  to  present  a  ticket,  and  have 
his  baggage  checked,  before  it  was  re- 
ceived on  board  a  vessel.  Libelant  sent 
baggage  to  the  pier,  where  it  was  re- 
ceived; and  he  subsequently  purchased  a 
ticket  for  one  of  the  company's  vessels, 
which  he  presented  to  the  baggage  mas- 
ter; but  his  baggage  could  not  be  found. 
Prior  to  such  time  the  company  had  no 
notice  to  whom  the  baggage  belonged,  or 
when  or  by  what  vessel  it  was  to  be 
shipped.  Held,  that  whatever  the  liabil- 
ity of  the  company,  as  carrier  or  ware- 
houseman, libelant  had  no  lien  for  the 
loss  of  the  baggage  on  the  particular  ves- 
sel for  transportation  upon  which  he  af- 
terward contracted,  but  which  at  the  time 
of  the  loss  had  not  entered  on  perform- 
ance of  the  contract,  which  would  sup- 
port an  action  in  rem  in  a  court  of  ad- 
miralty. The  Priscilla,  114  Fed.  836.  52 
C.    C.   A.    470. 
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for  transportation  from  New  York  to  Havre  and  paid  for  as  extra  baggage, 
were  lost  on  the  voyage  through  the  sinking  of  the  vessel,  their  value  in  New 
York,  as  shown  by  the  opinions  of  experts,  was  properly  taken  as  the  measure 
of  damages  for  the  loss  in  a  suit  against  the  owners  of  the  vessel.^'' 

§   4442.  Limitation  of  Liability. — See  ante,  "Conditions  and  Limitations  in 
Tickets,"  §§  2218-2230;  "Contracts,  Fares,  Passage  and  Tickets,"  §§  4385-4390. 

§  4443.  Penalties  and  Forfeitures  for  Violations   of  Regulations. — 

A  court  of  admiralty  may,  in  the  exercise  of  a  judicial  discretion,  refuse  to  im- 
pose on  the  owner  of  a  steamship  the  penahy  prescribed  by  Rev.  St.,  §  4465 
[U.  S.  Comp.  St.  1901,  p.  3046],  for  carrying  more  passengers  than  the  number 
allowed  by  the  vessel's  inspection  certificate,  where,  because  of  extraordinary 
conditions  existing,  such  imposition  would  be  inequitable.  A  steamship  which 
left  San  Francisco  for  Seattle  a  few  days  after  the  destruction  of  the  former 
city  by  earthquake  and  fire  is  not  subject  to  the  'penalty  prescribed  by  Rev.  St. 
§  4465  [U.  S.  Comp.  St.  1901,  p.  3046],  for  carrying  more  steerage  passengers 
than  the  number  allowed  by  her  inspection  certificate,  nor  liable  to  such  passen- 
gers in  damages  for  the  inconvenience  and  privation  resulting  to  them  from  the 
overcrowding  and  from  a  shortage  of  water,  where  the  excess  of  passengers 
was  due  to  the  confusion  caused  by  the  destruction  of  the  city  and  the  com- 
pany's office  and  occurred  notwithstanding  its  efiforts  to  prevent  it,  and  the  short- 
age was  due  to  the  company's  inability  to  procure  water  or  sufficient  coal  for 
its  condenser  in  San  Francisco,  and  to  bad  weather  which  prolonged  the  voy- 
age.^* 

§§  4444-4447.  Offenses  Incident  to  Carriage  of  Passengers — §  4444. 
What  Constitutes  and  Elements. — Under  Rev.  Stat.,  §  5344  (U.  S.  Comp. 
St.  1901,  p.  3629),  which  provides  that  every  captain  on  any  steamboat  or 
vessel,  by  whose  misconduct,  negligence,  or  inattention  to  his  duties  on  such 
vessel  the  life  of  any  person  is  destroyed,  etc.,  shall  be  guilty  of  manslaughter, 
intent  or  malice  is  not  an  element  of  such  offense,  and  proof  that  accused  was 
the  captain  of  the  vessel;  that  he  was  guilty  of  misconduct,  negligence  or  inat- 
tention to  his  duties  thereon;  and  that  by  reason  thereof  human  life  was  de- 
stroyed, is  sufficient  to  sustain  a  conviction. ^^ 

Failure  to  Maintain  Fire  Drill  and  Provide  Extinguishing  Apparatus. — 
Under  Rev.  Stat.,  §  4471  (U.  S.  Comp.  St.  1901,  p.  3049),  which  provides  for 
the  maintenance  of  a  steam  fire  pump  and  two  hand  pumps  with  pipes,  one  on 
each  side  of  the  vessel,  to  convey  water  to  the  upper  decks  to  which  suitable 
hose  shall  be  attached  and  kept  in  good  order  at  all  times  and  ready  for  imme- 
diate use,  and  the  United  States  Inspectors'  rule  5,  §  15,  which  provides  for  a 
fire  drill  at  least  once  a  week,  and  §  4482  (U.  S.  Comp.  St.  1901,  p.  3054), 
requires  good  life  preservers  in  sufficient  numbers,  kept  in  accessible  places  for 
immediate  use,  it  is  the  statutory  duty  of  the  captain  to  maintain  an  efficient  fire 
drill,  to  see  that  the  proper  apparatus  for  extinguishing  fire  is  provided  and 
maintained  in  proper  order,  and  to.  exercise  ordinary  care  to  see  that  the  life 
preservers  are  in  fit  condition  for  use.^" 

Failure  to  Post  Station  Bill  Assigning  Crew  to  Quarters. — Where  a  sta- 
tion bill  posted  on  a  vessel  assigning  the  crew  to  quarters  in  case  of  fire  re- 
ferred to  the  crew  by  number  instead  of  names,  but  the  members  of  the  crew 

37.  Damages. — L,a      Bourgogne,      144  39.    What    constitutes    and   elements. — 

Fed.    781,    75    C.    C.    A.    647,    affirmed    in  Van    Schaick   v.    United    States,    159    Fed. 

Deslions     v.      La      Compagnie     Generale  847,  87  C.  C.  A.  27,  14  Am.  &  Eng.  Ann. 

Transatlantique,   28   S.   Ct.   664,   310  U.   S.  Cas.   456. 

95,    52   L.    Ed.   973.  40.    Failure   to   maintain   fire   drill   and 

38.  Penalties  and  forfeitures  for  viola-  provide  extinguishing  apparatus. — Van 
tions  of  regulations.— The  Charles  Nel-  Schaick  v.  United  States,  159  Fed.  847, 
son,   149  Fed.  846.  87  C.  C.  A.  27,  14  Am.  &  Eng.  Ann.  Cas. 

456. 
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were  not  numbered,  the  posting  of  the  bill  did  not  constitute  a  compliance  with 
the  law  requiring  the  posting  of  a  station  bill  assigning  the  crew  to  quarters  in 
•case  of  fire.*i 

§  4445.  Defenses. — In  a  prosecution  of  the  captain  of  a  vessel  for  man- 
slaughter, due  to  his  negligence,  misconduct,  and  inattention  to  duty  in  the  per- 
formance of  certain  duties  imposed  on  him  by  law,  it  is  no  defense  that  the 
government  inspectors  had  failed  in  their  duty  to  properly  inspect  the  vessel  and 
its  safety  appliances,  and  had  wrongfully  issued  a  certificate  of  inspection.*^ 

Failure  to  Maintain  Station  Drills. — Where  an  excursion  steamer  in  New 
York  Harbor  had  been  inspected  early  in  May,  1904,  and  was  ready  for  navi- 
gation about  May  15th,  she  having  been  out  but  nine  times  prior  to  June  15th, 
when  she  was  lost  by  fire,  it  is  no  excuse  for  the  captain's  failure  to  maintain 
fire  drills  as  required  by  Inspectors'  rule  5,  §  15,  that  he  had  had  no  time  or  op- 
portunity therefor,  or  that  his  crew  was  composed  of  raw  material,  and  was 
constantly  changing.*  ^ 

§  4446.  Indictment. — An  indictment  against  the  master  of  a  vessel  trans- 
porting immigrants  to  a  port  of  discharge  within  the  United  States,  charging 
that  there  were  no  sufficient  tables  and  seats  provided  for  the  use  of  such  pas- 
sengers, in  violation  of  Act  Cong.  Aug.  2,  1882,  c.  374  [U.  S.  Comp.  St.  1901, 
p.  2931],  though  objectionable  for  failure  to  allege  in  what  respects  the  insuffi- 
ciency consisted,  was  not  fatally  defective,  but  the  charge  should  be  made  more 
definite  and  certain  by  a  bill  of  particulars  or  by  a  new  indictment.** 

§  4447.  Evidence. — In  a  prosecution  of  the  captain  of  a  vessel  for  miscon- 
duct and  inattention  to  duty  resulting  in  loss  of  life  from  fire  starting  in  the 
forwa.rd  hold  of  the  vessel,  it  must  be  presumed  that  the  life  preservers  orig- 
inally furnished  were  sufficient,  but  evidence  that  they  had  been  on  the  vessel 
from  nine  to  thirteen  years  and  only  most  supercilious  tests  had  been  made  dur- 
ing this  period,  that  many  went  to  pieces  as  soon  as  taken  from  the  racks,  that 
others  which  were  adjusted  proved  inadequate,  as  persons  wearing  life  pre- 
servers were  seen  going  down  below  the  surface  of  the  water  and  when  brought 
up  were  dead,  is  sufficient  to  justify  a  finding  that  the  captain  was  negligent  in 
failing  to  provide,  preserve,  and  inspect  necessary  life  preservers. *b 

Negligence  and  Inattention  to  Duty. — Where  an  excursion  steamboat  was 
burned  while  plying  quiet  inland  waters  on  a  pleasant  day  with  no  vis  major 
or  unusual  disturbance  of  the  elements,  and  within  half  an  hour  after  the 
fire  broke  out,  90  per  cent  of  the  passengers  had  been  drowned  or  burned  to 
death,  such  catastrophe  was  not  the  result  of  inevitable  accident,  but  was  itself 
evidence  of  negligence  and  inattention  to  duty  on  the  part  of  the  master  and 
crew.*^ 

41.  Failure  to  post  station  bill  assign-       Cas.   456. 

ing    crew    to   quarters. — Van    Schaick    v.  44.     Indictment. — United    States   v.   La- 
United    States,   159    Fed.    847,    87    C.    C.   A.  varrello,    149    Fed.    397. 
27,   14  Am.    &   Eng.   Ann.    Cas.   456.  45.     Evidence. — Van    Schaick   v.    United 

42.  Defenses.— Van  Schaick  v.  United  States,  159  Fed.  847,  87  C.  C.  A.  27,  14 
States,    159   Fed.   847,   87    C.    C.   A.   27,   14  Am.  &  Eng.  Ann.  Cas.  456. 

Am.   &  Eng.  Ann.  Cas.  456.  46.    Negligence  and  inattention  to  duty. 

43.  Failure  to  maintain  station  drills.  — Van  Schaick  v.  United  States,  159  Fed. 
—Van  Schaick  v.  United  States,  159  Fed.  847,  87  C.  C.  A.  37,  14  Am.  &  Eng.  Ann. 
847,  87  C.   C.  A.  27,  14  Am.  &  Eng.  Ann.  Cas.   456. 
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§§  4448-4450 


§§  4448-4493.  Limitation  of  Exceptions  in  Contract— §  4448.  Im- 
plied Exceptions. — Unless  a  carrier  assumes  the  risk  of  all  contingencies,  he 
is  not  liable  because  he  fails  to  perform  what  is  rendered  impossible  by  the 
perils  of  the  sea.  Such  events  as  are  known  as  the  accidents  of  major  force,, 
or  fortuitous  events,  or  the  acts  of  God,  always  constitute  an  implied  condition 
in  every  such  engagement.^  The  act  of  God  means  inevitable  accident,  without 
the  intervention  of  men  and  public  enemies. ^ 

§§  4449-4480.  Express  Exceptions  in  Bill  of  Lading  or  Shipping  Con- 
tract—§§  4449-4450.  Power  and  Validity  Generally— §  4449.  In  Gen- 
eral.— In  the  absence  of  statutory  provision  to  the  contrary,  a  carrier  of  goods 
may,  by  special  contract,  contained  in  the  bill  of  lading,  stipulate  for  a  more  lim- 
ited liability  than  that  which  the  law  would  otherwise  impose  upon  him.^ 

Private  Carrier. — A  contract  by  a  lighterage  company  to  carry  the  product 
of  a  manufacturing  company  in  and  about  New  York  Harbor,  furnishing  the 
full  capacity  of  its  vessels,  made  it  a  private  carrier;  and  a  provision  of  its  con- 
tract that  it  should  not  be  liable  for  goods  lost  or  damaged,  but  requiring  the 
owner  to  insure  against  such  loss,  is  valid.* 

§  4450,  What  Law  Governs. — Exemptions  for  negligence,  contracted  for 
in  a  foreign  port  on  a  foreign  vessel,  though  valid  where  made,  will  not  ex- 


1.  Implied  exceptions. — Reed  v.  United 
States  (U.  S.),  H  Wall.  591,  20  L.  Ed. 
230.  See,  to  the  same  effect.  The  Tor- 
nado, 108  U.  S.  342,  37  L.  Ed.  747,  2  S. 
Ct.  746;  Rowland  v.  Greenway  (U.  S.), 
32  How.  491,  16  L.  Ed.  391;  The  Harri- 
man  (U.  S.),  9  Wall.  161,  19  L.  Ed.  629. 
The  rule  seems  to  be  well  settled  that 
when  the  voyage  is  broken  up  by  a  sea 
peril,  that  neither  the  shipper  nor  the 
charterer  is  in  general  liable  to  the  ship- 
owner beyond  the  time  when  the  peril 
occurred;  but  that  rule  is  more  partic- 
ularly applicable  in  cases  where  the 
transportation  of  the  cargo  is  not  com- 
plete. Reed  v.  United  States  (U.  S.),  11 
Wall.    591,    20    L.    Ed.    220. 

Burden  of  proof. — The  burden  is  on 
the  carrier  to  show  that  the  injury  was 
by  the  act  of  God,  for  which  the  com- 
pany was  not  liable.  Clark  v.  Barnwell 
(U.  S.),  12  How.  273,  13  L.  Ed.  985; 
Transportation  Co.  v.  Downer  (U.  S.), 
11  Wall.  139,  20  L.  Ed.  160;  The  Edwin 
I.  Morrison,  153  U.  S.  199,  38  L.  Ed. 
688,  14  S.  Ct.  833;  The  Caledonia,  157 
U.  S.  134,  39  L.  Ed.  644,  15  S.  Ct.  537; 
The  Majestic,  166  U.  S.  375,  41  L.  Ed. 
1039,   17   S.   Ct.   597. 

a.  Act  of  God  or  inevitable  accident. 
—The  Majestic,  166  U.  S.  375,  41  L.  Ed. 
1039,  17  S.  Ct.  597. 

Damage  to  luggage  from  sea  water, 
which  came  through  a  broken  port  hole, 
is  not  the  result  of  inevitable  accident  or 
act  of  God  if  the  accident  was  one  which 
could  have  been  prevented  by  human  ef- 
fort, sagacity  and  care.  The  Majestic, 
166  U.  S.  375,  41  L.  Ed.  1039,  17  S.  Ct. 
597. 

Disaster  occasioned  by  the  incompe- 
tency, unskillfulness,  or  negligence  of 
the  master  or  pilot  in  charge  of  the  deck, 


is  not  inevitable  accident.  The  Lady 
Pike  (U.  S.),  31  Wall.  ],  33  L.  Ed.  499; 
The  Morning  Light  (U.  S.),  2  Wall.  550, 
17  L.  Ed.  863;  Union  Steamship  Co.  v. 
New  York,  etc..  Steamship  Co.  (U.  S.), 
34  How.  307,   16   L.   Ed.   699.  _ 

Difficulties  or  improbabilities  of  ac- 
complishing the  undertaking  will  not 
avail  the  carrier.  The  Harriman  (U.  S.), 
9  Wall.   161,   19   L.   Ed.   639. 

War. — Perils  to  the  ship  and  cargO' 
from  a  war,  the  existence  of  which  was 
known  to  both  parties  when  the  contract 
is  entered  into,  the  owner  making  no  pro- 
vision against  any  contingency,  is  no 
reason  for  breaking  up  the  voyage  and 
not  proceeding  to  the  port  of  delivery. 
The  Harriman  (U.  S.),  9  Wall.  161,  19" 
L.   Ed.   639. 

3.  Power  and  validity  generally. — The 
Henry  B.  Hyde,  82  Fed.  681,  decree  af- 
firmed in  90  Fed.  114,  33  C.  C.  A.  534; 
The  Delaware  (U.  S.),  14  Wall.  579,  20' 
L.  Ed.  779;  Propeller  Niagara  v.  Cordes 
(U.  S.),  31  How.  7,  16  L.  Ed.  41;  Clark 
V.  Barnwell  (U.  S.),  13  How.  272,  13  L. 
Ed.    985. 

And  such  special  contracts  between 
the  carrier  and  the  customer,  the  terms 
of  which  are  just  and  reasonable,  and 
not  contrary  to  public  policy,  are  upheld; 
such  as  those  exempting  the  carrier  from 
responsibility  for  losses  happening  fromi 
accident,  or  from  dangers  of  navigation 
that  no  human  skill  or  diligence  can 
guard  against.  The  Folmina,  212  U.  S. 
354,  53  L.  Ed.  546,  39  S.  Ct.  363,  15  Am. 
&  Eng.  Ann.  Cas.  748,  quoting  Liverpool,, 
etc.,  Co.  V.  Phenix  Ins.  Co.,  139  U.  S. 
397,   33   L.   Ed.   788,   9   S.   Ct.   469. 

4.  Private  carrier. — The  Maine,  170' 
Fed.  915,  96  C.  C.  A.  131,  reversing  de- 
cree,   153    Fed.    635. 
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cuse  torts  and  consequent  damage  occurring  within  our  territorial  jurisdiction.^ 
Stipulations  Limiting  Liability  for  Negligence. — A  contract  limiting  the 
carrier's  liability  for  negligence,  though  valid  hy  the  lex  loci,  will  not  be  en- 
forced when  it  is  in  violation  of  the  public  policy  of  the  forum ;  ^  even  though 
the  contract  expressly  provides  that  it  shall  be  governed  by  the  laws  of  the 
ship's  flag  or  by  the  laws  of  a  place  where  such  contract  is  valid.''  This  rule 
governs  both  under  and  independent  of  the  Harter  Act.® 

§  4451.  Construction  Generally. — Exceptions  in  a  bill  of  lading,  or  charter 
party,  inserted  by  the  ship  owners  for  their  own  benefit  are  unquestionably  to 
be  construed  most  strongly  against  them.^  Their  meaning  ought  not  to  be  ex- 
tended to  give  the  ship  owner  a  protection,  which,  if  intended,  should  have  been 
expressed  in  clear  terms. i<> 

Rule  of  Ejusdem  Generis. — A  clause  in  a  bill  of  lading  exempting  the 
carrier  from  liability  for  loss  or  damage  "occasioned  by  causes  beyond  his  con- 
trol," following  the  enumeration  of  a  large  number  of  specific  causes,  including 
perils  of  the  sea,  fire,  accidents  of  navigation,  and  others  of  like  nature,  which 
would  be  covered  by  such  clause  if  given  a  broad  construction,  must  be  re- 
stricted in  meaning  to  causes  of  the  same  general  nature  as  those  particularized. 
As  so  construed,  such  excuse  does  not  relieve  the  carrier  from  liability  for  dam- 
age occasioned  while  the  vessel  was  in  port  and  being  unladen,  by  the  explosion 
of  certain  detonators  forming  a  part  of  the  cargo,  which  made  a  hole  in  the  side 
of  the  ship,  through  which  the  sea  water  entered  and  injured  the  goods,  where 


5.  What  law  governs The  Kensing- 
ton, 88  Fed.  331,  decree  affirmed  in  94 
Fed.  885,  36  C.  C.  A.  533,  which  is  re- 
versed in  22  S.  Ct.  102,  183  U.  S.  263, 
46  L,.   Ed.  190. 

A  provision  in  a  bill  of  lading,  contain- 
ing an  exception  of  damage  from  negli- 
gent stowage,  that  the  contract  should 
be  governed  by  the  law  of  the  flag  (Eng- 
lish), is  not  enforceable  in  our  courts, 
being  against  the  public  policy  of  this 
country.  Decree  76  Fed.  583,  affirmed  in 
Botany  Worsted  Mills  v.  Knott,  82  Fed. 
471,  27  C.  C.  A.  326,  affirmed  in  21  S.  Ct. 
30,    179   U.    S.    69,    45    L.    Ed.    90. 

6.  Contracts  limiting  carrier's  liability 
for  negligence. — The  Kensington,  183  U. 
S.  263,  46  L.  Ed.  190,  22  S.  Ct.  102;  Knott 
V.  Botany  Worsted  Mills,  179  U.  S.  69, 
45  L.  Ed.  90,  21  S.  Ct.  30;  Liverpool,  etc., 
Co.  V.  Phenix  Ins.  Co.,  129  U.  S.  397,  32 
L.  Ed.  788,  9  S.  Ct.  469;  compare  Com- 
pania  De  Navigacion  La  Flecha  v. 
Brauer,  168  U.  S.  104,  42  L.  Ed.  398,  18 
S.    Ct.   12. 

The  validity  of  a  stipulation  exempting 
a  steamship  company  from  liability  for 
negligence  of  its  servants  in  the  per- 
formance of  its  voyage  is  to  be  governed 
by  the  American  law  in  a  contract  of 
affreightment  made  in  an  American  port 
by  an  American  shipper  with  an  English 
steamship  company  doing  business  here; 
hence,  since,  by  our  law,  such  a  stipula- 
tion is  not  enforceable,  the  contract  is 
void.  Liverpool,  etc.,  Co.  v.  Phenix  Ins. 
Co.,  129  U.  S.  397,  32  L.  Ed.  788,  9  S.  Ct. 
469;  The  Kensington,  183  U.  S.  263,  46 
L.  Ed.  190,  22  S.   Ct.  102. 

7.  Contract  stipulating  that  it  shall  be 


governed  by   laws  of  place  where   valid. 

—The  Kensington,  183  U.  S.  263,  46  L. 
Ed.  190,  23  S.  Ct.  102.  See  Compania 
De  Navigacion  La  Flecha  v.  Brauer,  168 
U.  S.  104,  42  L.  Ed.  398,  18  S.  Ct.  12, 
where  the  court  refused  to  expressly  de- 
cide on  this  question. 

A  provision  in  the  contract  of  a  car- 
rier with  a  passenger  restricting  the  car- 
rier's liability  for  negligence,  to  the  pas- 
senger, is  contrary  to  the  public  policy 
enforceable  in  our  courts,  and  hence  un- 
enforceable; even  though  the  passenger's 
contract  was  made,  and  became  binding 
in  a  foreign  country,  and  expressly  stipu- 
lated that  the  law  of  the  foreign  country 
should  control  the  contract.  The  Ken- 
sington, 183  U.  S.  263,  46  L.  Ed.  190,  22 
S.  Ct.  103,  discussing  Knott  v.  Botany 
Worsted  Mills,  179  U.  S.  69,  45  L.  Ed.  90, 
21  S.   Ct.  30. 

8.  Effect  of  Harter  Act.— The  Kensing- 
ton, 183  U.  S.  263,  46  L.  Ed.  190,  33  S. 
Ct.  103;  Knott  v.  Botany  Worsted  Mills, 
179  U.  S.  69,  45  L.  Ed.  90,  31  S.  Ct.  30. 
See  post,  "Proceedings  to  Limit  Liabil- 
ity,"  §§  4548-4576. 

9.  Construction  generally. — Compania 
De  Navigacion  La  Flecha  v.  Brauer,  169 
U.  S.  104,  43  L.  Ed.  398,  18  S.  Ct.  12, 
affirming  66  Fed.  776,  14  C.  C.  A.  88; 
The  Caledonia,  157  U.  S.  124,  39  L.  Ed. 
644,  15  S.  Ct.  537;  The  Majestic,  166  U. 
S.  375,  41  L.  Ed.  1039,  17  S.  Ct.  597;  The 
Queen,  78  Fed.  155,  affirmed  in  94  Fed. 
180,  36  C.  C.  A.  135,  reversed  in  31  S. 
Ct.   278,   180  U.    S.   49,   45   L.   Ed.   419. 

10.  The  Caledonia,  157  U.  S.  124,  -39  L. 
Ed.   644,   15   S.    Ct.   537. 
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the  detonators  were  shipped  and  handled  in  the  usual  way,  and  the  explosion 
was  an  unusual,  and  even  unprecedented,  occurrence. ^^ 

Preliminary  Memorandum. — The  bill  of  lading  can  alone  be  considered  as 
the  contract  between  the  parties,  and  can  not  be  modified  by  a  memorandum 
which  is  preliminary  merely ;  the  same  rule  of  construction  would  apply  to  the 
memorandum  as  to  the  bill  of  lading.^^ 

Exceptions  Omitted  from  Contract.^ — No  exceptions  of  a  private  nature, 
which  is  not  contained  in  the  contract  itself  can  be  engrafted  upon  it  by  impli- 
cation or  an  excuse  for  its  nonperformance.  The  carriers  are  responsible  for  the 
miscarriage  of  their  master  and  agent. ^^ 

Loss  by  Negligence. — Exemptions  in  bills  of  lading  are  not  construed  to 
cover  the  negligence  or  default  of  the  carrier,  unless  it  is  expressly  stipulated 
for." 

Unseaworthiness. — Clauses  in  a  bill  of  lading  exempting  the  owner  from 
the  general  obligation  of  furnishing  a  seaworthy  vessel  must  be  confined  within 
strict  limits,  and  are  not  to  be  extended  by  latitudinarian  construction  or  forced 
implication,  so  as  to  comprehend  a  state  of  unseaworthiness,  whether  patent  or 
latent,  existing  at  the  commencement  of  the  voyage.^^ 

§§  4452-4455.  Operation  and  Effect  Generally— §  4452.  General 
Bule. — Where  stipulations  in  the  nature  of  exceptions  limiting  the  extent  of  the 
obligation  of  the  carrier,  are  inserted  in  the  bill  of  lading  of  water  carrier,  the 
bill  of  lading  is  evidence  of  the  ordinary  contract  of  affreightment,  subject,  of 
course,  to  the  exceptions  specified  in  the  instrument, ^^  and  the  carrier  is  not 
liable  for  loss  or  damage  caused  by  the  excepted  perils. ^'^ 

§  4453.  Partial  Invalidity. — Though  a  stipulation  for  exemption  from  lia- 
bility be  in  part  in  contravention  of  law,  yet  such  portion  as  is  otherwise  valid 
may  be  enforced.^* 

§  4454.  Right  of  Assignees. — Where  goods  are  shipped  by  charterers  un- 
der bills  of  lading  containing  the  clause,  "All  conditions  as  per  charter  party," 
the  receivers  of  the  cargo  and  indorsees  of  the  bills  of  lading  take  the  goods 
subject  to  a  charter  exception  of  latent  defects  in  the  hulL^^ 

§  4455.  Loss  from  Negligence  of  Carrier  or  Servants. — Exemptions 
in  a  bill  of  lading  which  are  brought  into  operation  by  the  negligence  of  the 
shipowner  or  his  servants  are  not  enforceable  in  the  courts  of  this  country. 2" 
By  the  law  of  both  England  and  America  the  ordinary  contract  of  a  common 
carrier  by  sea  involves  an  obligation  to  use  due  care  and  skill  in  navigating 
the  vessel  and  carrying  the  goods ;  and  an  exception,  in  the  bill  of  lading,  of 
specified  perils,  does  not  excuse  him  from  that  obligation,  nor  exempt  him 
from  liability  for  loss  or  damage  from  one  of  those  perils  to  which  the  neg- 

11.  Rule  of  ejusdem  generis. — Decree  S.),  1-1  Wall.  579,  20  L.  Ed.  779;  Propel- 
64  Fed.  878,  reversed  in  The  G.  R.  Booth,  ler  Niagara  v.  Cordes  (U.  S.),  21  How.  7, 
91   Fed.  164,  33   C.   C.  A.  430.  16   L.   Ed.  41;   Clark  v.   Barnwell   (U.   S.), 

12.  Preliminary  memorandum.  —  The  13  How.  272,  13  L.  Ed.  985;  Rich  v.  Lam- 
Caledonia,  157  U.  S.  124,  39  L.  Ed.  644,  bert  (U.  S.),  12  How.  347,  13  L.  Ed.  1017. 
15   S.    Ct.   537.  17.  Clark  v.  Barnwell   (U.  S.),  12  How. 

13.  Exceptions  omitted  from  contract.  272,  13  L.  Ed.  985;  Rich  v.  Lambert  (U. 
— Howland  v.  Greenway  (U.  S.),  22  How.       S.),    12    How.    347,    13    L.    Ed.    1017. 

491,   16  L.   Ed.  391.  18.    Partial  invalidity.— The    Prussia,   88 

14.  Loss  by  negligence. — Decree,  168  Fed.  531,  decree  affirmed  in  93  Fed.  837, 
Fed.    386,    affirmed    in    The    Toronto,    174       35   C.   C.   A.   625. 

Fed.   632,   98   C.   C.  A.  386.  19.   Right  of  assignees.— The   Sandfield, 

15.  Unseaworthiness. — The  Carib  Prince,  79  Fed.  371,  decree  affirmed  in  92  Fed. 
18    S.    Ct.    753,    170    U.    S.    655,    42    L.    Ed.        663,   34   C.   C.   A.   612. 

1181,  reversing  decree  68   Fed.  254,   15   C.  20.  Loss  from  negligence  of  carrier  or 

C.  A.   385.  servants. — The   Manitou,   116   Fed.  60,   af- 

16.  General    rule.— The    Delaware     (U.       firmed  in   127   Fed.   554,   63   C.   C.  A.   109. 

4    Car— 58 


§§  4455-4457 


CARRIERS. 


402(? 


ligence  of  himself  or  his  servants  has  contributed.^^  Thus,  stipulations  against 
loss  by  perils  of  the  sea,  dangers  of  the  sea  or  navigation,  etc. ;  against  loss 
by  heating  or  heat ;  ^^  against  the  risk  of  due  refrigeration ;  ^^  or  a  stipulation 
that  the  shipment  should  be  on  deck  at  the  owner's  risk,^*  do  not  exempt  from 
liability  for  a  loss  from  such  cause  to  which  the  negligence  of  the  ship  owner  oi* 
his  servants  contributed. 

§§  4456-4479.  Particular  Exceptions— §  §  4456-4463.  Perils  of  Sea, 
Navigation,  Lakes,  Rivers,  etc. — §  4456.  In  General. — "Perils  of  the  sea" 
in  a  ship's  bill  of  lading  denote  natural  accidents  peculiar  to  that  element, 
which  do  not  happen  by  the  intervention  of  man,  nor  are  to  be  prevented  by 
human  prudence.  A  casus  fortuitus  was  defined  in  the  civil  law  to  be,  quod 
damno  falati  contingit,  cuivis  diligentissimo  possit  conting«re.  It  is  a  loss 
happening  in  spite  of  all  human  effort  and  sagacity.  The  words  "perils  of 
the  sea,"  may,  indeed,  have  grown  to  have  a  jDroader  signification  than  "the 
act  of  God."  ^^  Generally  speaking,  the  words  have  the  same  meaning  in  a 
bill  of  lading  as  in  a  policy  of  insurance,  although  the  effect  of  negligence  of 
the  master  or  crew  contributing  to  the  loss  by  a  peril  of  the  sea  may  be  differ- 
ent on  the  two  contracts. ^^ 

The  term  "dangers  of  lake  navigation"  includes  all  the  ordinary  perils 
which  attend  navigation  on  the  lakes,  among  which  are  dangers  arising  from 
shallowness  of  water  at  the  entrance  to  harbors  formed  from  them.^'^ 

§  4457.  Damage  by  Sea  Water — Leakage. — Damage  to  cargo  by  sea 
water  is  not  necessarily  damage  by  a  peril  or  danger  of  the  seas.^*  Damage  to 
cargo  by  sea  water  entering  the  hold  around  a  loose  rivet,  which  has  been 
fractured  by  perils  of  the  sea,  is  a  loss  by  perils  of  the  sea  within  the  excep- 


21.  Compania  De  Navigacion  La  Flecha 
V.  Brauer,  18  S.  Ct.  13,  168  U.  S.  104,  42 
L.  Ed.  398,  affirming  decree  66  Fed.  776, 
14  C.  C.  A.  88. 

After  a  barge  had  been  loaded  with  a 
cargo  of  wheat  in  January,  and  while  ly- 
ing in  the  Chicago  river,  awaiting  the 
opening  of  lake  navigation  in  the  spring, 
a  drain  pipe  which  passed  through  the 
hold  above  the  wheat,  and  the  lower  part 
of  which  was  below  the  surface  of  the 
river,  so  that  it  remained  full  of  water, 
froze  and  burst,  and  water  from  the 
river  ran  in  upon  the  cargo.  The  ship- 
keeper  in  charge  for  the  owners  knew 
that  water  was  entering  the  vessel,  but, 
on  the  supposition  that  it  came  in  from 
a  different  place,  made  no  examination  for 
a  month,  although  he  could  easily  have 
done  so;  and  during  all  that  time  the 
water  continued  to  run  in  upon  the 
wheat,  doing  it  serious  damage.  Held, 
that  the  result  should  reasonably  have 
been  anticipated,  and  that,  moreover,  the 
keeper  was  guilty  of  gross  negligence, 
which  rendered  the  owner  of  the  vessel 
liable  for  the  injury  to  the  cargo,  irre- 
spective of  the  obligation  assumed  under 
the  bill  of  lading  to  deliver  the  cargo 
safely  at  the  port  of  destination,  dangers 
of  navigation,  fire,  and  collision  alone 
excepted.  Northwestern  Transp.  Co.  v. 
Leiter,  107  Fed.  953,  47  C.   C.  A.  97. 

22.  Loss  from  heat  or  heating. — See 
post,  "Loss  from  Heat  or  Heating,"  § 
4472. 


23.  Risk  of  refrigeration. — See  post, 
"Risk  of  Due   Refrigeration,"  §  4469. 

24.  Carriage  in  open  barge  at  owner's 
risk. —  See    post,    "Jettison,"  §  4461. 

25.  Perils  of  sea  definition. — The  Ma- 
jestic, 166  U.  S.  375,  41  L.  Ed.  1039,  17 
S.   Ct.   597. 

Losses  arising  from  the  dangers  of 
navigation  are  not  such  as  are  in  any  de- 
gree produced  from  the  intervention  of 
man.  They  are  such  as  happen  in  spite 
of  human  exertions,  and  which  can  not 
be  prevented  by  human  skill  and  pru- 
dence. When  efforts  fail  to  save  the 
goods  from  the  excepted  peril,  the  ulti- 
mate loss  and  damage  in  judgment  of 
law  result  from  the  first  cause,  upon  the 
ground  that  when  human  exertions  are 
insufficient  to  ward  off  the  consequences, 
the  expected  peril  may  be  regarded  as- 
continuing  its  operation.  Propeller  Niag- 
ara V.  Cordes  (U.  S.),  21  How.  7,  16  L. 
Ed.  41. 

26.  The  G.  R.  Booth,  19  S.  Ct.  9,  171 
U.  S.  450,  43  L.  Ed.  234,  certifying  case 
•64  Fed.  878. 

27.  Transportation  Co.  v.  Downer  (U. 
S.),   11   Wall.   129,  20  L.   Ed.   160. 

2S.  Damage  by  sea  water. — The  Fol- 
mina,  212  U.  S.  354,  53  L.  Ed.  546,  39  S. 
Ct.  363,  15  Am.  &  Eng.  Ann.  Cas.  748, 
following  The  G.  R.  Booth,  171  U.  S.  450, 
43   L.   Ed.   334,   19   S.   Ct.   9. 
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tions  of  a  charter  party  and  bill  of  lading.^^  g^t  damage  to  cargo  caused  by 
seawater  which  enters  through  the  deck  by  reason  of  its  defective  condition, 
which  renders  the  vessel  unseaworthy  for  the  particular  voyage  and  cargo ;  ^^ 
or  damage  to  cargo  from  sea  water,  where  such  water  entered  because  of  the 
obstruction  of  a  valve,  due  to  the  failure  to  exercise  due  diligence  in  the  equip- 
ment of  the  ship  at  the  beginning  of  the  voyage ;  is  not  a  loss  by  perils  of  the 
sea,*i  or  through  dangers  of  the  sea. 

§  4458.  Collisions,  Stranding,  Obstructions  of  Navigation.— Collision  ^2 
or  stranding  ^^  is  doubtless  a  peril  of  the  sea,  navigation,  or  river.  Thus  the 
dangers  of  unknown  obstructions  have  been  held  to  be  a  peril  of  navigation, 
as,  for  instance,  a  loss  from  striking  an  unmarked,  unknown  and  hidden  ob- 
struction below  the  surface  of  the  water, 3*  a  loss  occasioned  by  running  into 
a  sunken  tree,  the  presence  of  which  was  unknown ;  ^^  and  a  loss  from  run- 
ning upon  a  sand  reef  recently  found  in  a  river.*® 

§  4459.  Explosions. — Explosions  are  not  included  among  the  perils  of  the 
sea.*'''  As,  for  instance,  the  explosion  of  a  steam  boiler  on  a  steam  vessel,** 
or  of  box  of  detonators.  Where  a  box  of  detonators  stowed  in  the  hold  of  a 
vessel,  as  a  part  of  the  cargo,  exploded,  tearing  a  hole  in  the  side  of  the  ship 
below  the  water  line,  through  which  the  sea  water  immediately  entered,  and, 
penetrating  into  the  next  compartment,  damaged  a  consignment  of  sugar ;  al- 
though the  explosion  and  the  inflow  of  the  water  were  concurrent  causes  of  the 
damage,  yet  the  explosion,  and  not  the  inflow  of  the  sea  water,  was  the  proxi- 
mate and  responsible  cause  of  damage,  and  the  damage  was  not  occasioned  by 
a  peril  of  the  sea  within  the  exceptions  in  the  bill  of  lading.*^  The  vessel  hav- 
ing reached  her  port  of  destination,  and  being  engaged  in  unloading,  at  the  time 
of  the  explosion,  the  damage  would  not  come  within  a  provision  of  the  bill 
of  lading  exempting  the  carrier  from  liability  for  loss  or  damage  occasioned 
by  an  "accident  of  navigation."  *" 

§   4460.  Fire. — The  words  "perils  of  the  river"  do  not  include  fire.*^ 

§  4461.  Jettison. ^ — A  jettison,  the  necessity  for  which  was  occasioned  solely 
by  a  peril  of  the  sea,  is  a  loss  by  a  peril  of  the  sea,  and  within  the  exception 
contained  in  the  bill  of  lading.*^  But,  if  the  unseaworthiness  of  the  vessel,  at 

29.  The  Sandfield,  79  Fed.  371,  decree  Transp.  Co.,  120  U.  S.  166,  30  L.  Ed.  631, 
affirmed   in   92   Fed.   663,   34   C.    C.   A.   612.  7    S.    Ct.    550. 

30.  The  Nellie  Floyd,  116  Fed.  80,  af-  36.  Hibernia  Ins.  Co.  v.  St.  Louis,  etc., 
firmed  in   133   Fed.  617,  60   C.   C.  A.  175.  Transp.     Co.,    120    U.    S.    166,    30    L.     Ed. 

31.  Decree    138    Fed.    743,    affirmed    in  631,   7   S.    Ct.   550. 

The   Brilliant,   159   Fed.   1033,  86   C.   C.  A.  37.   Explosions.— The   G.   R.   Booth,   171 

671.  U.   S.  450,   43   L.   Ed.   334,   19   S.   Ct.   9. 

32.  Collisions,  stranding,  obstructions  of  38.  Propeller  Mohawk  (U.  S.),  8  Wall. 
navigation. — Liverpool,  etc.,  Co.  v.  Phe-  153,  19  L.  Ed.  406;  The  G.  R.  Booth  171 
nix  Ins.  Co.,  139  U.  S.  397,  33  L.  Ed.  U.  S.  450,  43  L.  Ed.  334,  19  S.  Ct.  9.' 
788,  9  S.  Ct.  469,  citing  General  Mut.  Ins.  39.  The  G.  R.  Booth,  171  U  S  450  43 
Co.  V.  Sherwood  (U.  S.),  14  How.  351,  L.  Ed.  234,  19  S.  Ct.  9;  The  Folraina, 'siS 
14  L.  Ed.  452,  and  Orient  Mut.  Ins.  Co.  U.  S.  354,  53  L.  Ed.  546,  29  S  Ct  363 
V.   Adams,   123   U.   S.   67,   31   L.   Ed.   63,   8  15   Am.   &   Eng.  Ann.   Cas.  748 

S.    Ct.    68;    The    Portsmouth    (U.    S.),    9  40.   The   G.   R.   Booth,   19   S.    Ct    9     171 

Wall.    682,    19    L.    Ed.   754.  U.   S.   450,  43   L.   Ed.   234,  certifying  'case, 

33.  Stranding. — Liverpool,    etc.,    Co.    v.       64  Fed.  878. 

Phenix  Ins.  Co.,  129  U.  S.  397,  32  L.  Ed.  41.      Fire.— Garrison    v.     Memphis     Ins 

788,  9  S.  Ct.  469,  citing  General  Mut.  Ins.  Co.     (U.    S.),    19    How.    312,    15    L     Ed' 

Co.  V.  Sherwood  (U.  S.),  14  How.  351,  14  656.      See   post,   "Fire,"   §   4466. 
L.   Ed.  453,   and   Orient   Mut.   Ins.    Co.  v.  42.    Jettison. — Dupont    de    Nemours    & 

Adams,   123   U.   S.   67,   31   L.    Ed.   63,   8   S.  Co.    v.    Vance    (U.    S.),    19    How.    162,    15 

Ct.   68.  L.     Ed.    584,    distinguished     in     Ralli'    v 

34.  Hostetter  v.  Park,  137  U.  S.  30,  34  Troop,  157  U.  S.  386,  39  L  Ed  742  15 
L.  Ed.  568,  11  S.  Ct.  1.  S.   Ct.  657;  Lawrence  v.   Minturn' (U  's  ) 

35.  Hibernia  Ins.  Co.  v.  St.  Louis,  etc.,  17   How.   100,  15   L.   Ed.   58.     See,  to  the 
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the  time  of  sailing  on  the  voyage,  caused,  or  contributed  to  produce,  the  ne- 
cessity for  the  jettison,  the  loss  is  not  within  the  exception  of  perils  of  the 
seas.*^ 

Fault  or  Breach  of  Contract  by  Master  or  Owner.— But  if  a  jettison  of  a 
cargo  becomes  necessary  in  consequence  of  any  fault  or  breach  of  contract  by 
the  master  or  owners,  the  jettison  is  attributable  to  that  fault  or  breach  of  con- 
tract, and  not  to  sea  peril,  though  that  also  may  be  present  and  enter  into  the 
case.  This  distinction  is  familiar  in  the  law  of  insurance.*^  Thus,  a  wrongful 
jettison  of  sound  cattle  by  order  of  the  master,  from  unfounded  apprehensions, 
during  rough  weather,  is  not  a  "loss  or  damage  occasioned  by  causes  beyond 
his  [the  carrier's]  control,  by  the  perils  of  the  sea,  or  other  waters,"  or  "by 
collisions,  stranding,  or  other  accidents  of  navigation,"  in  the  meaning  of  the 
bill  of  lading.*^  And  an  exception,  in  a  bill  of  lading  of  cattle,  as  follows: 
"On  deck,  at  owner's  risk ;  steamer  not  to  be  held  accountable  for  accident  to 
or  mortality  of  the  animals,  from  whatever  cause  arising," — does  not  cover  a 
jettison  of  uninjured  cattle,  in  rough  weather,  by  order  of  the  master,  from 
unfounded  apprehension,  in  the  absence  of  any  pressing  perils  of  the  ship,  and 
without  any  attempt  to  separate  them  from  cattle  previously  injured.* ^ 

In  case  of  jettison  of  deck  load,  neither  the  master,  carrier,  nor  ship  is 
responsible  to  the  owner,  unless  the  goods  were  stowed  on  deck  without  the 
consent  of  the  owner,  or  a  general  custom  binding  him,  and  then  he  would 
be  chargeable  with  the  loss.*''' 

§  4462.  Storms. — rWhere  a  shipping  contract  excepted  acts  of  God,  other 
words  of  exemption  from  liability  for  injury  from  storm  are  not  needed.** 
The  loss  of  logs  which  broke  loose  from  a  raft  by  reason  of  a  high  wind,  after 
they  had  been  towed  out  to  a  steamer  for  loading  in  the  open  sea ;  *9  the  death 
of  horses  appearing  to  have  resulted  from  the  violence  of  a  hurricane ;  ^^  and 

same    effect,     General    Mut.     Ins.    Co.    v.  cargo    of    mahogany    logs,    the    ship    was 

Sherwood  (U.  S.),  14  How.  351,  14  L.  Ed.  obliged  to  lie  three  miles  off  shore  in  the 

452;  The  Portsmouth  (U.  S.),  9  Wall.  682,  open    sea,    the    logs    being    delivered    in 

19  L.   Ed.  754;   The   G.   R.   Booth,   171  U.  rafts,  which  were  made  fast  to  the   ship, 

S.   450,  43   L.   Ed.   234,   19   S.   Ct.   9.     See,  and    bills    of    lading    then    given    for    the 

also,   The  Star  of  Hope   (U.   S.),   9  'Wall.  same,    the    vessel    is    not    liable    for    logs 

203,    19    L.    Ed.    638.  which    broke    away    from    the    rafts    and 

43.  Dupont  de  Nemours  &  Co.  v.  Vance  were  lost  before  they  were  loaded,  when 
(U.  S.),  19  How.  162,  15  L.  Ed.  584,  dis-  reasonable  diligence  was  exercised  in  the 
tinguished  in  Ralli  v.  Troop,  157  U.  S.  loading,  and  the  loss  arose  either  from 
386,  39  L.  Ed.  742,  15  S.   Ct.  657.  unusual     weather     conditions,     making     a 

44.  Fault  or  breach  of  contract  by  mas-  case  of  perils  of  the  sea  within  the  ex- 
ter  or  owner. — Lawrence  v.  Minturn  (U.  ceptions  in  the  bills  of  lading,  or  be- 
S.),  17  How.  100,  15  L.  Ed.  58;  General  cause  they  were  insufficiently  secured  in 
Mut.  Ins.  Co.  V.  Sherwood  (TJ.  S.),  14  the  rafts  through  the  negligence  of  the 
How.  351,  14  L.  Ed.  452;  The  Portsmouth  shipper.  Decree  132  Fed.  160,  affirmed  in 
(U.  S.),  9  Wall.  682,  19  L.  Ed.  754;  The  Munson  Steamship  Line  v.  Steiger  &  Co., 
G.  R.  Booth,  171  U.  S.  450,  43  L.  Ed.  234,  136   Fed.   772,  69   C.   C.  A.  492. 

19  S.  Ct.  9.  50.   Death   of  horse  due  to  violence  of 

45.  Compania  De  Navigacion  La  Flecha  hurricane. — A  special  written  contract  be- 
V.  Brauer,  18  S.  Ct.  12,  168  U.  S.  104,  42  tween  a  steamship  company  and  the  ship- 
L.  Ed.  398,  affirming  decree  66  Fed.  776,  per  of  a  horse  stipulated  that  the  com- 
14  C.   C.  A.  88.  pany  should  furnish   room  on  the  steam- 

46.  Compania  De  Navigacion  La  Flecha  ship  for  the  horse,  and  supply  it  with 
V.  Brauer,  18  S.  Ct.  12,  168  U.  S.  104,  42  water  on  the  passage,  and  that  the  com- 
L.  Ed.  398,  affirming  decree  66  Fed.  776,  pany  should  be  in  no  manner  liable  for 
14   C.  C.  A.  88.  any   accident    that   should   happen   to   the 

47.  Lawrence  v.  Minturn  (U.  S.),  17  horse  on  board  the  ship  by  reason  of  the 
How.  100,  15  L.  Ed.  58.  perils  of  the  sea,  sickness,  disease,  or  any 

48.  Storms. — Unique  Shipping  Co.  v.  other  unavoidable  cause  whatever,  and, 
Guffey  Petroleum  Co.,  169  Fed.  905,  de-  further,  that  the  shipper  would,  at  his 
cree  affirmed  in  177  Fed.  1005,  100  C.  C.  own  expense,  provide  stalls  and  food  dur- 
A.  200.  ing    the    voyage,    and    proper    grooms    to 

49.  Loss  of  logs. — Where,  in  loading  a      take   sole    charge   of   the    horse.     During 
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damage  to  cargo  from  water  escaping  from  a  ballast  tank  which  had  become 
buckled  in  a  storm  ;®i  were  losses  due  to  a  peril  of  the  sea,  within  an  exemp- 
tion in  the  bill  of  lading,  and  the  ship  is  not  liable  therefor. 

§  4463.  Negligence  of  Carrier  or  Servants. — The  negligence  of  the  car- 
rier, or  his  servants,  is  not  a  peril  of  the  sea.^^  By  the  law  of  both  England 
and  America  the  ordinary  contract  of  a  common  carrier  by  sea  involves  an 
obligation  to  use  due  care  and  skill  in  navigating  the  vessel  and  carrying  the 
goods;  and  an  exception,  in  the  bill  of  lading,  of  perils  of  the  sea,  or  other 
specified  peril,  does  not  excuse  him  from  that  obligation,  nor  exempt  him  from 
liability  for  loss  or  damage  from  one  of  those  perils  to  which  the  negligence 
of  himself  or  his  servants  has  contributed.^^  "Dangers  of  navigation"  or  "per- 
ils of  the  sea,"  as  used  in  bills  of  lading  or  concerning  shipping,  mean  only 
those  dangers  which  are  inevitable,  and  do  not  excuse  the  vessel  from  liability 
for  loss  caused  by  negligence.^* 

§  4464.  Exceptions  as  to  Warranty  of  Seaworthiness. — Clauses  exempt- 
ing the  shipowner  from  the  general  obligation  of  furnishing  a  seaworthy  ves- 
sel must  be  confined  within  strict  limits,  and  not  to  be  extended  by  latitudi- 
narian  construction  or  forced  implication  so  as  to  comprehend  a  state  of 
unseaworthiness  whether  patent  or  latent,  existing  at  the  commencement  ■  of 
the  voyage.ss  A  provision  of  a  bill  of  lading  that  the  ship  is  not  to  be  answer- 
able for  loss  through  any  "latent  defect  in  the  machinery  or  hull  not  resulting 
from  want  of  due  diligence  by  the  owners"  does  not  cover  a  condition  of  un- 
seaworthiness existing  at  the  commencement  of  the  voyage,  but  applies  only 
to  a  state  of  unseaworthiness  arising  during  the  voyage. ^^     And  a  stipulation 


the  voyage,  and  between  ports,  the  ship 
encountered  a  violent  hurricane,  and  by 
reason  of  the  rolling  and  pitching  of  the 
ship  the  horse  was  thrown  from  his  stall 
and  killed.  No  negligence  on  the  part  of 
the  servants  of  the  company  was  shown; 
the  death  of  the  horse  appearing  to  have 
resulted  from  the  violence  of  the  storm, 
or  from  the  failure  to  provide  grooms  and 
a  proper  stall.  Held,  that  the  company  is 
not  liable.  New  England,  etc..  Steamship 
Co.  V.  Paige,  33  S.  E.  969,  108  Ga.  296. 

51.  Ballast  tank  buckled.— The  Charlton 
Hall,   307    Fed.   343,   125    C.    C.   A.   116. 

52.  Negligence  of  carrier  or  servants. — 
Compania  De  Navigacion  La  Flecha  v. 
Brauer,  168  U.  S.  104,  42  L.  Ed.  398,  18 
S.  Ct.  13;  The  Edwin  I.  Morrison,  153  U. 
S.  199,  38  L.  Ed.  688,  14  S.  Ct.  823;  Liver- 
pool, etc.,  Co.  V.  Phenix  Ins.  Co.,  139  U. 
S.  397,  33  L.  Ed.  788,  9  S.  Ct.  469;  Clark 
V.  Barnwell  (U.  S.),  12  How.  272,  13  L. 
Ed.  985.  See,  also,  The  Portsmouth  (U. 
S.),  9  Wall.  682,  19  L.  Ed.  754;  Rich  v. 
Lambert  (U.  S.),  12  How.  347,  13  L.  Ed. 
1017;  Northwestern  Transp.  Co.  v.  Leiter, 
107   Fed.   953,   47    C.    C.   A.    97. 

53.  Compania  De  Navigacion  La  Flecha 
V.  Brauer,  18  S.  Ct.  12,  168  U.  S.  104,  42 
L.  Ed.  398,  affirming  decree  66  Fed.  776, 
14  C.   C.  A.   88.    , 

An  exception  of  "perils  of  the  sea"  in 
a  bill  of  lading  does  not  relieve  the  car- 
rier from  his  primary  obligation  to  carry 
with  reasonable  care,  unless  prevented  by 
the  excepted  perils.    The  G.  R.  Booth,  171 


U.  S.  450,  43  L.  Ed.  234,  19  S.  Ct.  9,  com- 
menting upon  Propeller  Mohawk  (U.  S.), 
8  Wall.  153,  19  L.  Ed.  406,  and  The  Ports- 
mouth  (U.  S.),  9  Wall.  682,  19  L.  Ed.  754. 

54.  Pettyjohn  v.  Oregon  Coal,  etc.,  Co., 
58  Ore.   392,   113  Pac.  438. 

55.  Exceptions  as  to  warranty  of  sea- 
worthiness.—The  Carib  Prince,  170  U.  S. 
655,  42 -L.  Ed.  1181,  18  S.  Ct.  753;  The 
Caledonia,  157  U.  S.  124,  39  L.  Ed.  64,  15 
S.   Ct.   537. 

56.  The  Aggi,  107  Fed.  300,  46  C.  C.  A. 
276;  The  Sandfield,  92  Fed.  663,  34  C.  C. 
A.   612,  affirming  decree  79   Fed.  371. 

Exceptions  in  a  bill  of  lading  of  dam- 
age from  "latent  defects  in  hull,"  etc.,  do 
not  include  unseaworthiness  existing  at 
the  inception  of  the  voyage,  and  at  the 
time  the  bill  of  lading  was  signed,  and 
resulting  from  a  latent  defect  in  a  rivet 
in  a  water  tank.  The  Caledonia,  15  S.  Ct. 
537,  157  U.  S.  134,  39  L.  Ed.  644,  applied 
in  The  Carib  Prince,  15  C.  C.  A.  385,  68 
Fed.  354,  reversed  in  18  S.  Ct.  753,  170 
U.   S.   655,   43  L.   Ed.   1181. 

An  exception  in  a  charter  party  from 
liability  for  loss  or  damage  from  delays, 
steam  boilers  and  machinery  or  defects 
therein  operates  prospectively  only  and 
does  not  exempt  the  ship  from  liability 
for  loss  caused  by  unseaworthiness  from 
a  defective  shaft,  the  defect  being  a  latent 
one  and  existing  before  the  commence- 
ment of  the  voyage.  The  Caledonia,  157 
U.  S.  124,  39  L.  Ed.  644,  15  S.  Ct.  537. 
See  The  Carib  Prince,  170  U.  S.  655,  42 
L.   Ed.  1181,   18   S.   Ct.   753. 
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in  a  bill  of  lading  that  the  carrier  may  convey  goods  in  lighters  to  and  from 
the  ship  at  the  risk  of  the  owner  of  the  goods  does  not  apply  to  risks  arising 
out  of  the  unfitness  of  a  lighter .^'^ 

Stipiilation  against  Unseaworthiness  at  Inception  of  Voyage — Proper 
Inspection. — A  provision  in  a  ship's  bill  of  lading  that  the  owners  should  not  be 
accountable  for  unseaworthiness  of  the  vessel  at  the  commencement  of  the  voy- 
age if  all  reasonable  means  had  been  taken  to  provide  against  such  unsea- 
worthiness will  exonerate  the  owners  from  liability  for  such  injury,  where 
proper  inspection  and  repairs  had  been  made  before  the  entering  on  the  voy- 
age.*®    Aliter,  where  such  inspection  is  not  made.*® 

§  4465.  Exceptions  of  Loss  or  Damage  Resulting  from  Negligence 
of  Carrier. — In  General. — By  the  law  before  the  passage  of  the  Harter  Act, 
Feb.  13,  1893,  ch.  105,  27  Stat.  445,  common  carriers,  by  land  or  sea,  could 
not,  by  any  form  of  contract  with  the  owner  of  property  carried,  exempt  them- 
selves from  responsibility  for  loss  or  damage  arising  from  negligence  of  their 
own  servants;  and  any  stipulation  for  such  exemption  was  contrary  to  public 
policy  and  void.^" 

Carriage  at  Owner's  Risk. — A  navigation  company  is  responsible  for  loss, 
by .  negligence  of  its  servants,  of  money  carried  under  a  stipulation  that  it  is 
to  be  at  all  times  exclusively  at  the  risk  of  the  "shipper."  ^^  Where  a  contract 
for  the  shipment  of  flour  provided  that,  in  consideration  of  a  reduced  freight 


57.  Insurance  Co.  v.  North  German 
Lloyd  Co.,  106  Fed.  973,  affirmed  in  110 
Fed.   420,    49    C.    C.   A.    1. 

58.  Stipulation  against  unseaworthiness 
at  inception  of  voyage — Proper  inspec- 
tion.— -A  steamer  encountered  heavy- 
weather  in  crossing  the  Atlantic,  during 
which  the  seams  of  the  ballast  tank,  which 
was  constructed  of  iron  plates  riveted  to- 
gether, were  sprung,  and  two  rivets  were 
lost,  permitting  a  leakage  into  the  hold 
above,  by  which  a  portion  of  the  cargo 
was  injured.  The  ship  had  been  surveyed 
and  her  tanks  tested  prior  to  the  voyage, 
and  she  had  been  given  a  certificate  of 
classification  in  the  highest  class.  Proper 
inspection  had  been  made  before  enter- 
ing on  the  voyage,  and  the  tanks  tested 
by  pressure  and  found  tight.  The  leak, 
in  the  opinion  of  experts,  was  caused  by 
the  strain  of  the  ship  in  the  heavy  weather 
during  the  voyage,  and  there  was  no  evi- 
dence contradicting  such  opinion  or  to 
show  that  the  rivets  lost  were  in  any  way 
defective  in  material  or  workmanship. 
Held  that,  under  a  bill  of  lading  providing 
that  the  owners  should  not  be  account- 
able for  the  unseaworthiness  of  the  ves- 
sel at  the  commencement  of  the  voyage 
if  all  reasonable  means  had  been  taken  to 
provide  against  such  unseaworthiness,  the 
shipowners  virould  be  exonerated  from  lia- 
bility for  injury  to  the  cargo.  The  On- 
tario, 106  Fed.  334,  affirmed  in  115  Fed. 
769,   53   C.    C.  A.   199. 

59.  Sugar  in  the  hold  of  an  iron  steam- 
ship was  damaged  by  water  coming  in 
through  a  small  hole  made  by  corrosion 
of  the  acid  of  sugar  drainage  and  sea 
water,  which  reached  the  plate  through 
cracks  in  the  lining  of  Portland  cement. 
The  evidence  was  insufficient  to  show  that 


the  cracks  were  caused  by  any  accident 
after  sailing.  Respondent  relied  on  an 
exception  in  the  bill  of  lading  of  damage 
from  unseaworthiness,  provided  "all  rea- 
sonable means  have  been  taken"  to  make 
the  ship  seaworthy.  Held,  that,  in  'the 
inspection  prior  to  the  voyage,  a  failure 
to  take  up  one  of  four  ceiling  boards  in 
a  passageway  over  the  limber  spaces,  un- 
derneath which  the  leak  occurred,  in  or- 
der to  examine  the  cement,  was  a  lack  of 
"due  diligence"  and  "reasonable  means" 
to  make  the  ship  seaworthy,  and  the  car- 
rier was  not  exempted  under  the  bill  of 
lading.  The  Alvena,  79  Fed.  973,  25  C. 
C.  A.  261,  affirming  74  Fed.  252. 

60.  Exceptions_  of  loss  or  damage  result- 
ing from  negligence  of  carrier. — Com- 
pania  De  Navigacion  La  Flecha  v.  Brauer, 
168  U.  S.  104,  42  L.  Ed.  398,  18  S.  Ct.  12; 
Liverpool,  etc.,  Co.  v.  Phenix  Ins.  Co., 
129  U.  S.  397,  32  L.  Ed.  788,  9  S.  Ct.  469, 
citing  The  Lottawanna  (U.  S.),  21  Wall. 
558,  22  L.  Ed.  654;  The  Scotland,  105  U. 
S.  24,  26  L.  Ed.  1001;  The  Belgenland,  114 
U.  S.  355,  29  L.  Ed.  152,  5  S.  Ct.  860;  The 
Harrisburg,  119  U.  S.  199,  30  L.  Ed.  358, 
7  S.  Ct.  140;  New  Jersey  Steam  Nav.  Co. 
V.  Merchants'  Bank  (U.  S.),  6  How.  344, 
13  L.  Ed.  465;  Railroad  Co.  v.  Lockwood 
(U.  S.),  17  Wall.  357,  21  L.  Ed.  627;  The 
Irrawaddy,  171  U.  S.  187,  43  L.  Ed.  130,  18 
S.  Ct.  831;  Constable  v.  National  Steam- 
ship Co.,  154  U.  S.  51,  38  L.  Ed.  903,  14 
S.  Ct.  1062.  See  The  Kensington,  183  U. 
S.  263,  46  _L.   Ed.   190,  22  S.   Ct.  102. 

61.  Carriage  at  owner's  risk. — New  Jer- 
sey Steam  Nav.  Co.  v.  Merchants'  Bank 
(U.  S.),  6  How.  344,  12  L.  Ed.  465;  Com- 
pania  De  Navigacion  La  Flecha  v.  Brauer, 
168  U.  S.  104,  42  L.  Ed.  398,   18  S.   Ct.  12. 


•4025  LIMITATIONS  OF  LIABILITY.  §§  4465-4469 

rate,  the  flour  was  to  be  carried  in  open  barges  at  libelant's  risk,  such  provi- 
sion did  not  relieve  respondent  from  liability  for  loss  and  injury  to  a  part  of 
the  cargo,  resulting  from  respondent's  negligent  failure,  for  16  hours  after  dis- 
covering that  the  barge  on  which  the  flour  was  being  loaded  was  in  a  leaking 
condition,  to  take  steps  to  save  the  cargo  from  injury. ^2 

Stipulation  Respecting  Liability  for  Stowage. — A  ship  is  liable  for  damage 
to  cargo,  resulting  from  negligence  in  stowage,  or  in  failing  to  properly  cover 
a  hatch  to  prevent  leakage,  notwithstanding  any  stipulations  to  the  contrary 
in  the  bills  of  lading.*^ 

What  Law  Governs. — See  ante,  "What  Law  Governs,"  §  4450. 

Limiting  Amount  of  Liability  to  Specified  Sum. — See  post,  "Limitation 
of  Amount  of  Damages,"  §  4476. 

§  4466.  Fire. — A  shipowner  may  limit  his  common-law  liability  for  fire 
by  special  stipulations  in  the  bill  of  lading,^^  and  he  can  in  this  way  extend  his 
statutory  exemption  from  fires  to  such  as  occur  after  the  discharge  of  the 
cargo.^^  A  provision  in  a  bill  of  lading  that,  if  the  articles  named  therein  shall 
be  conveyed  in  part  by  water,  they  shall  "be  subject  to  all  customary  condi- 
tions of  same,"  does  not  exempt  the  carrier  from  loss  by  fire,  on  the  ground 
that  in  contracts  for  transportation  of  goods  there  is  a  well-established  usage 
for  exemptions  covering  loss  by  fire,  unless  it  be  shown  that  the  custom  is 
reasonable,  uniform,  well  settled,  not  in  opposition  to  fixed  rules  of  law,  nor 
in  contradiction  of  the  express  terms  of  the  contract.*® 

§  4467.  Stowage  on  Deck. — Where,  in  an  action  by  a  shipper  against  a  car- 
rier for  loss  of  oil  clothing  shipped  under  a  bill  of  lading  providing  that  in- 
flammable goods  might  be  transported  on  deck  and  should  be  at  the  shipper's 
risk,  the  evidence  showed  a  custom  to  treat  oil  clothing  as  inflammable,  and 
when  carried  by  water  to  transport  it  on  deck,  the  carrier  was  not  liable  for 
the  loss  of  the  goods  in  consequence  of  the  same  being  washed  overboard.®'' 

§  4468.  Loss  Through  Leakage. — Stipulations  in  a  bill  of  lading  against 
liability  for  loss  or  damage  to  cargo  through  leakage  do  not  exempt  the  ship- 
owner from  liability  for  damage  caused  by  seawater  which  enters  through  the 
deck  by  reason  of  its  defective  condition,  which  renders  the  vessel  unseaworthy 
for  the  particular  voyage  and  cargo. ®^ 

§  4469.  Risk  of  Due  Refrigeration. — A  carrier  by  water,  who  accepts  a 
cargo  of  frozen  meat  for  transportation  across  the  ocean,  impliedly  contracts 
that  his  vessel  is  provided  with  suitable  and  efficient  apparatus  to  enable  him  to 
deliver  the  cargo  in  proper  condition  but  it  is  competent  for  the  parties,  by 
express  contract,  to  stipulate   for  the  exemption  of  the  carrier   from  liability 

62.  California  Nav.,  etc.,  Co.  v.  Stock-  Agreement  exacted  by  collector  of  cus- 
ton  Mill.  Co.,  184  Fed.  369,  107  C.  C.  A.  toms. — Constable  v.  National  Steamship 
46,  affirming  judgment  165  Fed.  356.  Co.,   154   U.    S.    51,   38    L.    Ed.    903,    14    S. 

63.  Stipulation    respecting    liability    for  Ct.  1062. 

stowage. — The  Mississippi,  120  Fed.  1020,  65.    Constable    v.    National  ■  Steamship 

56  C.  C.  A.  525,  affirming  decree,  113  Fed.  Co.,    154   U.    S.    51,    38    L.    Ed.    903,    14    S. 

985.  Ct.  1062. 

64.  Fire. — Constable  v.  National  Steam-  66.  Robinson  v.  New  York,  etc.,  Steam- 
ship Co.,  154  U.  S.  51,  38  L.  Ed.  903,  14  ship  Co.,  74  N.  Y.  S.  384,  36  Misc.  Rep. 
S.  Ct.  1063,  citing  York  Co.  v.  Central  705,  affirmed  in  78  N.  Y.  S.  359,  75  App. 
Railroad  (U.  S.),  3  Wall.  107,  18  1,.  Ed.  Div.  431,  69  N.  E.  1130,  177  N.  Y.  565. 
170;  New  Jersey  Steam  Nav.  Co.  v.  Mer-  67.  Stowage  on  deck. — Tower  Co.  v. 
chants'  Bank  (U.  S.),  6  How.  344,  13  L.  Southern  Pac.  Co.,  195  Mass.  157,  80  N. 
Ed.   465;    Railroad    Co.    v.    Manufacturing  E.   809. 

Co.   (U.  S.),  16  Wall.  318,  21  1,.  Ed.  297;  Jettison.— See    ante,    "Jettison,"    §    4461. 

Phcenix  Ins.  Co.  v.  Erie,  etc.,  Transp.  Co.,  68.    Loss  through  leakage. — The  Nellie 

117  U.  S.  312,  29  L.  Ed.  873,  6  S.  Ct.  750,  Floyd,   116   Fed.   80,   affirmed   in   122   Fed. 

1176.  617,    60    C.    C.    A.    175. 
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for  loss  or  damage  to  the  cargo  in  consequence  of  latent  defects  in  such  ap- 
paratus which  are  not  due  to  any  fault  or  negligence  on  his  part,  or  on  the 
part  of  those  for  whom  he  is  responsible.^^  gu^  a  provision  in  a  bill  of  lading 
that  the  risk  of  due  refrigeration  of  meats  shall  be  borne  by  the  shipper,  though 
damage  be  caused  by  neglect  of  the  carrier's  servant,  does  not  excuse  the  car- 
rier from  the  duty  of  reasonable  care  to  provide  a  proper  refrigerating  plant.'^'' 

§  4470.  Risk  of  Mortality  or  Accident. — The  assumption  of  the  risk  of 
mortality  or  accident  throughout  the  voyage  does  not  constitute  an  exemption 
of  the  shipowner  from  his  obligation  to  furnish  a  seaworthy  vessel  at  its  com- 
mencement.''' 1 

The  wrongful  jettison  of  the  sound  cattle  by  the  act  of  the  carrier's  serv- 
ants can  not  reasonably  be  considered  as  an  "accident  to,  or  mortality  of  the 
animals."  ''^ 

§  4471,  Loss  from  "Sweating,  Natural  Decay  or  Sea  Water." — In  an 

action  to  recover  for  damage  to  a  cargo  of  rice  alleged  to  have  been  received 
by  the  ship  in  good  condition  but  to  have  been  delivered  at  the  end  of  the  voy- 
age in  a  damaged  condition  due  to  sea  water  and  consequent  heating,  where 
the  owners  of  the  vessel  clearly  show  that  she  was  seaworthy  and  in  all  respects 
properly  equipped  for  the  carriage  of  the  cargo  at  the  beginning  of  the  voy- 
age, and  also  at  its  termination,  that  the  cargo  was  properly  stowed,  and  that 
there  was  no  negligence  during  the  voyage  which  would  account  for  the  entry 
of  sea  water,  they  have  fully  established  a  defense  under  a  bill  of  lading  which 
exempted  the  vessel  from  liability  for  damage  from  sweating,  natural  decay, 
or  from  sea  water  caused  without  the  ship's  fault  or  negligence.'''* 

§  4472.  Loss  from  Heat  or  Heating. — The  words  "heat"  and  "heating," 
as  used  in  a  ship's  bill  of  lading  in  stating  the  causes  of  damage  to  cargo  for 
which  she  should  not  be  liable,  are  synonymous.'^*  Where  a  shipment  of  shel- 
lac from  Calcutta  to  New  York,  made  under  a  bill  of  lading  excepting  liability 
for  loss  or  damage  from  heat,  was  injured  by  being  subjected  to  an  unusually 
high  degree  of  heat,  which  caused  it  to  fuse  together,  such  fact  alone  is  not 
sufficient  to  establish  the  negligence  of  the  vessel ;  it  being  shown  that  it  might 
occur  without  negligence,  especially  during  the  passage  through  the  Red  Sea, 

69.    Risk     of     due     refrigeration. — The  at  the  end  of  the  voyage.     Held,  that  due 

Prussia,  93   Fed.  837,  35   C.   C.  A.  625,  af-  diligence  was   exercised  by  the  owner  of 

firming  decree,   88   Fed.  531.  the  vessel  to  provide  suitable  and  perfect 

A    steamship    company    contracted    for  refrigerating     machinery,     and     that     the 

the    carriage    of   a    consignment    of    fresh  damage    arose    from .  a   latent    defect,    for 

meat  to  a  European  port,  the  bill  of  lad-  which   it   was   not   responsible   under   the 

ing   containing   a   provision   expressly   ex-  terms    of   the    bill   of   lading.      The    Prus- 

empting     the    carrier    from     liability    for  sia,  93   Fed.   837,   35    C.   C.  A.   625,  afiirm- 

loss   or   damage   arising   from    any   defect  ing  decree,  88  Fed.  531. 

or  insufficiency  in  the  refrigerating  appa-  70.    The  Prussia,  88   Fed.   531,   affirming 

ratus    of    the    vessel.      The    meat    became  decree,   93   Fed.   837,  35   C.   C.  A.   625. 

damaged  on  the  voyage  in  consequence  of  71.   Risk  of  mortality  or  accident.— The 

the    failure    of   the    refngeratmg   machm-  Caledonia,   157  U.   S.   124,   39   L.   Ed.   644, 

ery  to  work  properly.     The  apparatus,  as  ^5   §_   Q^    537 

well    as    the   vessel,    was    new,    had    been  „„        r^  _        •        -n        -nt     •       ■ t  ^ 

rnwii-rurtcA      hv     rnmnptpnt     mplcprs      and  ^^-         Compania       De       Navigacion       La 

constructed     by    competent    makers     and  pigj.j,a   v.    Brauer,    168    U.    S.    104,    42    L. 

had    been    thoroughly    tested,    and    found  p,    „_„    10  a    r*    10 

to    work    perfectly.      Its    failure    to   work  ^°-  ^'^**'  ^**  ^-   ""*■  .f'^-       .  ,     , 

properly    on   this   voyage   was   caused   by  73.    Loss   from     sweatmg,   natural    de- 

the  presence  in  a  suction  pipe  of  a  leather  cay,    or    sea    water.  —The    Folmma,    143 

washer,     which    had     been     inadvertently  Fed.  636,   affirmed  m   153   Fed    364,   82   C. 

left  in  the  interior  of  the  apparatus  when  C.  A.  440,  but  reversed  on  rehearmg,  173 

it   was   put   together   by  the   makers,    and  Fed.   615,   97   C.   C.   A.   557. 
had  gradually  worked  into  the  pipe.     Its  74.     Loss    from   heat    or   heating. — The 

presence   could  not  be  detected  until  the  Good   Hope,   197    Fed.   149,   116   C.   C.   A. 

machinery  was  taken  apart  by  an  expert  573,  affirming  decree,   190  Fed.   597. 
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and  that  the  shellac  was  stowed  in  a  particularly  well-ventilated  part  of  the 
vessel  J  8 

§  4473.  Theft. — An  exemption  in  a  bill  of  lading  of  liability  for  loss  of  cargo 
by  theft  does  not  relieve  the  vessel,  where  there  was  negligence  on  her  part 
which  contributed  to  or  facilitated  the  theftJ^ 

§  4474.  Delay  in  Delivery.— Provisions  of  a  ship's  bills  of  lading  that  the 
carrier  should  not  be  required  to  deliver  at  any  particular  time  or  meet  any 
particular  market,  and  limiting  its  liability  for  damage  to  cargo,  are  applicable 
only  to  the  original  voyage,  and  the  ship  loses  the  benefit  of  them  when  it  de- 
liberately abandoned  such  voyage.'''^ 

§  4475.  Strikes  or  Stoppage  of  Labor. — Where  a  bill  of  lading  exempted 
a  carrier  from  delay  occasioned  by  strikes  of  stoppage  of  labor  "from  what- 
ever cause,"  and  on  the  arrival  of  the  ship  delivery  was  delayed  by  a  general 
longshoreman's  strike,  which  prevented  prompt  delivery,  which  had  been  in 
progress  for  a  month  before  arrival,  and  continued  after  she  was  discharged, 
with  which  strike  the  carrier  had  nothing  to  do,  it  was  entitled  to  the  benefit  of 
the  exemption.'^* 

§  4476.  Limitation  of  Amount  of  Damages. — The  measure  of  damages 
for  delay  in  delivering  a  cargo  of  merchandise,  for  which  the  vessel  is  liable, 
is  the  difference  between  the  price  the  goods  actually  brought  when  they  ar- 
rived, and  the  price  they  would  have  brought  at  the  time  they  should  have 
been  delivered;  and  this  measure  of  damages  is  not  changed  by  a  stipulation  in 
the  bill  of  lading  that  the  shipowner  is  not  to  be  liable  in  any  case  for  more 
than  the  invoiced  or  declared  value  of  the  goods,  the  purpose  of  which  is  only 
to  fix  the  outside  limit  of  liability.''® 

Liability  for  Negligence. — It  is  competent  for  a  steamship  company  as  a 
carrier  of  goods  to  limit  its  liability  in  case  of  loss,  even  as  against  its  own 
negligence,  by  a  provision  in  the  bills  of  lading  that  it  is  "not  accountable  for 
any  sum  exceeding  $100  per  package  for  goods  of  whatever  description,  *  *  * 
unless  the  value  of  such  be  herein  expressed  and  freight  as  may  be  agreed 
paid  thereon,"  where  such  valuation  is  the  basis  on  which  freight  is  charged 
and  was  fully  known  to  the  shipper. *"  But  a  provision  in  a  bill  of  lading  lim- 
iting a  carrier's  liability  to  the  value  of  the  goods  at  the  place  of  shipment  does 
not  relieve  it  from  a  greater  liability  for  a  loss  occurring  through  the  negligence 
of  the  shipper  in  using  an  unseaworthy  vessel. ^^ 

§  4477.  Benefit  of  Insurance  Clause. — ^Where,  in  a  suit  for  limitation  of 
liability  arising  out  of  a  colHsion  which  resulted  in  the  loss  of  the  second  vessel 
and  her  cargo,  such  vessel,  although  adjudged  equally  in  fault,  claimed  and 
was  awarded  exemption  from  liability  to  her  cargo  owners  under  the  provision 
of  the  Harter  Act,  her  owners  have  no  right  to  be  subrogated  to  the  claims  of 
the  cargo  owners  against  the  insurer  of  the  cargo,  under  the  "benefit  of  insur- 
ance" clause  of  the  bills  of  lading,  because  the  court  awards  the  entire  fund 
for  distribution  to  the  cargo  owners  in  preference  to  the  vessel  owners  on  ac- 
count of  the  vessel's  contributing  fault,  on  the  theory  that  such  action  neces- 
sarily imposed  on  the  vessel  the  liability  for  the  loss  of  cargo.     In  such  case 

75.  The   St.   Quentin,   163   Fed.   883,   89  79.    Limitation  of  amount  of  damages. 
C    C    A    573                                                               —The   Styria,   101   Fed.   728,   41    C.    C.   A. 

'„„      rvi   c^      ^^u      nu  1-70    v-^^     QKo        639,    modified   in   22   S.    Ct.   731,    186   U.    S. 

76.  Theft. — The    Ghazee,   173   Fed.    368,       i    46  L    Ed    1027 

97   C.   C.  A.   66.  ^     .^      ^  '  80.     Liability   for   negUgence.— Hohl    v. 

77.  Delay    m    dehvery.— Pacific    Coast      Norddeutscher    Lloyd,    175    Fed.    544,    re- 
Co.   V.   Yukon    Independent   Transp.    Co.,       versing   decree,   169   Fed.   990. 

155   Fed.   39,   83   C.   C.  A.   635.  81.    Judgment,  45  N.  Y.  S.  386,  17  App. 

78.  Strikes  or  stoppage  of  labor. — The      Div.  408,  reversed  in  Lowenstein  v.  Lom- 
Toronto,    174   Fed.    632,   98    C.    C.   A.   386.       bard,  etc.,  Co.,  58  N.  E.  44,  164  N.  Y.  334. 
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the  payment  of  claims  entitled  to  legal  preference,  as  permitted  by  admiralty 
rule  55,  cannot  be  said  to  take  anything  from  the  holders  of  inferior  claims, 
who  have  no  interest  in  the  fund  until  preferred  creditors  have  been  satisfied.*^ 

§  4478.  Exception  of  Restraints  of  Princes,  Rulers,  or  People. — "Bills 
of  lading  usually  contain  an  exception  of  loss  occasioned  by  restraint  of  princes, 
rulers,  or  people."  A  declaration  of  war  between  the  United  States  and  Spain 
after  the  ship  cleared  with  a  cargo  of  contraband,  but  before  sailing,  constitutes 
a  "restraint  of  princes"  within  that  clause.^^  But  the  mistaken  action  of  a 
deputy  collector  in  refusing  a  clearance  to  a  vessel  which  should  have  been 
granted  does  not  constitute  a  "restraint  of  princes,  rulers,  or  people"  within 
that  clause  of  a  bill  of  lading;  and  is  not  a  sufficient  excuse  for  the  nonper- 
formance of  a  contract  for  transportation  of  the  cargo.®* 

§  4479.  Requirements  as  to  Notice  of  Loss  and  Time  to  Sue. — A  stip- 
ulation in  a  bill  of  lading  that  all  claims  for  loss  or  damage  to  merchandise 
shipped  shall  be  barred  within  a  specified  number  of  days  after  the  date  of 
the  bill  of  lading  if  no  claim  is  presented  therefor,*^  and  a  stipulation  against 
liability  for  loss  or  damage  unless  suit  shall  be  brought  within  a  specified 
time  ®^  are  valid,  if  reasonable.  The  time  specified  must  be  deemed  reason- 
able or  otherwise  according  to  the  facts  of  the  particular  case.®''  Thus  if  a 
ship  is  driven  out  to  sea  and  is  not  heard  from  for  thirty  days,  obviously  the 


82.  Benefit  of  insurance  clause. — In  re 
Lakeland  Transp.  Co.,  103  Fed.  338,  mod- 
ifying 111  Fed.  601,  49   C.   C.  A.  481. 

83.  Exception  of  restraints  of  princes, 
rulers,  or  people. — The  Austrian  steam- 
ship Styria  loaded  at  an  Italian  port  as 
a  part  of  her  cargo  a  quantity  of  sul- 
phur for  delivery  at  New  York.  The 
master  issued  bills  of  lading  therefor, 
and  on  April  24,  1898,  cleared;  but,  be- 
fore sailing,  war  was  declared  between 
the  United  States  and  Spain.  Held,  that 
such  fact  constituted  a  "restraint  of 
princes,"  within  an  exception  in  his  bills 
of  lading,  which  justified  the  master  in 
refusing  to  proceed  to  a  port  of  one  of 
the  belligerent  powers  with  a  cargo  of 
sulphur,  generally  recognized  and  treated 
as  contraband  of  war,  and  that  he  had 
the  right  to  land  such  cargo,  with  all 
proper  precautions  for  safekeeping,  at 
the  expense  of  the  shippers,  without  wait- 
ing for  further  action  of  the  hostile  pow- 
ers, thus  leaving  his  vessel  free  to  pro- 
ceed with  the  remainder  of  her  cargo; 
but,  having  learned,  before  he  left  the 
port,  through  official  proclamation  made 
by  the  Italian  government,  that  the  Span- 
ish government  had  agreed  not  to  treat 
sulphur  as  contraband  of  war  until  fur- 
ther notice,  it  became  the  duty  of  the 
master  to  reload  the  cargo  so  discharged, 
and  the  vessel  was  liable  to  the  ship- 
pers for  the  damages  sustained  by  rea- 
son of  failure  to  do  so.  The  Styria, 
101  Fed.  728,  41  C.  C.  A.  639,  modified 
in  22  S.  Ct.  731,  186  U.  S.  1,  46  L.  Ed. 
1037. 

84.  Northern  Pac.  R.  Co.  v.  American 
Trading  Co.,  195  U.  S.  439,  49  L.  Ed.  369, 
25   S.   Ct.   84. 

85.  Notice  of  loss. — The  Queen  of  the 


Pacific,  180  U.  S.  49,  45  L.  Ed.  419,  21 
S.  Ct.  378. 

A  provision  in  a  bill  of  lading  requir- 
ing all  claims  for  damages  to  be  pre- 
sented within  30  days  from  the  date 
thereof  makes  the  period  of  limitation 
unreasonably  short,  and  is  therefore  void. 
Decree,  The  Queen,  78  Fed.  155,  affirmed 
in  94  Fed.  180,  36  C.  C.  A.  135,  reversed 
in  31  S.  Ct.  378,  180  U.  S.  49,  45  L.  Ed. 
419. 

A  stipulation  for  notice-  of  any  claim 
of  loss  within  30  days  from  date  of  ship- 
ment, in  a  bill  of  lading  for  goods  car- 
ried by  ship  from  San  Francisco  to  San 
Pedro,  is  not  unreasonable  as  applied  to 
a  loss  which  was  known  to  the  consign- 
ors more  than  3  weeks  before  the  ex- 
piration of  the  stipulated  time,  since  the 
enforcement  of  the  stipulation  in  such  a 
case  would  not  work  a  manifest  injus- 
tice. Decree,  Pacific  Coast  Steamship 
Co.  V.  Bancroft-Whitney  Co.,  94  Fed.  180, 
36  C.  C.  A.  135,  reversed  in  21  S.  Ct.  278, 
180  U.  S.  49,  45  L.  Ed.  419. 

86.  When  suit  to  be  brought. — ^A  stip- 
ulation in  a  bill  of  lading  against  liabil- 
ity for  loss  or  damage  unless  suit  shall 
be  brought  within  three  months  is  valid. 
Ginn  V.  Ogdensburg  Trans.  Co.,  85  Fed. 
985,  29  C.  C.  A.  521. 

87.  Provisions  of  bills  of  lading  requir- 
ing claims  for  loss  or  damage  to  cargo 
to  be  presented  to  the  carrier  within  a 
stated  time,  and  barring  any  suit  for  such 
loss  or  damage  unless  commenced  within 
a  further  stated  time,  will  be  enforced  by 
the  courts  only  so  far  as  they  are  reason- 
able under  the  circumstances  of  the  par- 
ticular case.  Pacific  Coast  Co.  v.  Yukon 
Independent  Transp.  Co.,  155  Fed.  29,  83 
C.  C.  A.  625. 
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provision  would  not  apply  since  its  enforcement  might  destroy  the  right  of 
recovery.88 

Notice  before  Removal  of  Goods. — A  provision  in  a  bill  of  lading  that  the 
shipowner  shall  not  be  liable  "for  any  damage  to  any  goods,  *  *  *  notice 
of  which  is  not  given  before  the  removal  of  the  goods,"  means  "before  re- 
moval" from  the  ship's  custody  and  control.^®  The  phrase  "notice  of  which 
is  not  given  before  the  removal  of  the  goods,"  properly  construed,  does  not 
require  such  notice  to  be  given  before  the  goods  are  taken  from  the  ship,  but 
before  their  removal  from  the  dock  where  they  are  deposited  by  the  ship,  and 
where,  after  they  are  released  from  the  ship's  tackle,  they  may  be  inspected  and 
examined,  both  by  the  consignees  and  the  officers  of  the  ship.  So  construed, 
such  provision  is  reasonable  and  valid. ^^  A  shipper  under  such  a  bill  seeking 
to  recover  for  damage  to  cargo  must  show  a  compliance  with  its  terms. ^^ 

Bars  Both  Proceedings  in  Rem  and  in  Personam. — A  stipulation,  in  a 
bill  of  lading  for  goods  carried  by  ship,  that  all  claims  for  damages  against  the 
steamship  company  or  its  stockholders  must  be  presented  within  a  specified 
time,  applies  to  a  libel  against  the  ship  itself,  as  well  as  to  claims  in  personam 
against  the  owners  and  bars  both  proceedings.^^ 

Excuses  for  Failure  to  Comply  with  Condition — Shipowner  Having 
Knowledge  of  Damage. — Failure  to  comply  with  a  provision  of  a  bill  of  lading 
that  "the  shipowner  is  not  to  be  liable  *  *  *.  for  any  claim,  notice  of  which 
is  not  given  before  the  removal  of  the  goods,"  is  not  excused  by  the  fact  that 
the  ship  had  knowledge  of  the  damage,  the  purpose  of  the  requirement  being 
to  advise  the  owners  that  they  are  charged  with  liability  therefor.^^ 

Waiver. — Provisions  of  bills  of  lading  requiring  claims  for  loss  or  damage  to 
cargo  to  be  presented  to  the  carrier  within  a  stated  time,  and  barring  any  suit 
for  such  loss  or  damage  unless  commenced  within  a  further  stated  time,  may 
be  waived  by  the  carrier  by  his  conduct,^*  as  where  the  carrier  entertains  the 
claim  and  continues  negotiations   for  its  settlement.^^     But  the  failure  of  the 

88.  The  Queen  of  the  Pacific,  180  U.  minster,  137  Fed.  680,  62  C.  C.  A.  406, 
S.   49,  45   L.   Ed.   419,  31   S.   Ct.   378.  affirming  116   Fed.   123. 

89.  Notice  before  removal  of  goods. —  93.  Excuses  for  failure  to  comply  with 
The  Persiana,  185  Fed.  396,  107  C.  C.  A.  condition— Shipowner    having    knowledge 

416    reversing   decree,   156   Fed.   1019.  of    damage. — The    St.    Hubert,    107    Fed. 

90.  The    St.    Hubert,    107    Fed.    727,   46  737,  46   C.   C.   A.  603. 

C.   C.  A.  603.  94'    Waiver. — Pacific   Coast   Co.   v.  Yu- 

A    provision    in    a    bill    of    lading   that  kon    Independent    Transp.    Co.,    155    Fed. 

"neither   the   steamship   owners   nor   their  29,   83    C.   C.   A.   625. 

agents  nor  any  of  their  servants  are  to  95.  Libelant  shipped  cargo  on  respond- 
be  liable  *  *  *  for  any  claim  notice  ent's  vessel  from  Seattle  to  St.  Michaels, 
of  which  is  not  given  before  the  removal  Alaska,  under  a  clear  verbal  agreement 
of  the  goods"  is  to  be  construed  as  re-  that  it  should  be  delivered  on  the  first 
quiring  such  notice  to  be  given  before  trip  of  the  vessel  in  the  spring,  or  as 
the  removal  of  the  goods  from  the  dock,  soon  as  the  ice  was  out  of  the  harbor, 
and  imposes  a  valid  condition  precedent  When  the  vessel  arrived  the  harbor  was 
to  the  right  to  recover  for  damage  to  still  closed  by  ice,  and  the  vessel,  after 
cargo  either  against  the  owners  person-  tendering  delivery  at  Nome,  returned  to 
ally,  or  by  a  suit  in  rem,  where,  under  Seattle  with  the  cargo  on  board,  and  de- 
the  circumstances  of  the  case,  such  con-  Hvered  it  on  the  next  voyage.  The  bills 
dition  is  just  and  reasonable — as  where  of  lading  provided  that  all  claims  for 
the  damage  was  known  when  the  cargo  damages  should  be  presented  to  the  car- 
was  discharged.  Decree,  116  Fed.  133,  rier  within  10  days  from  notice  thereof, 
affirmed  in  The  Westminster,  137  Fed.  and  that  no  action  should  be  brought 
680,   62   C.   C.   A.  406.  after  60  days.     When  the  vessel  decided  to 

91.  The  Persiana,  185  Fed.  396,  107  return  from  Nome  with  the  property  on 
C.  C.  A.  416,  reversing  156  Fed.  1019.  board,  libelant's  agent  served  notice  that 

92.  Bars  both  proceedings  in  rem  and  a  claim  would  be  made  for  such  damages 
in  personam. — The  Queen  of  the  Pacific,  as  might  result,  and,  when  the  goods 
31  S.  Ct.  378,  180  U.  S.  49,  45  h-  Ed.  419,  were  finally  delivered _  at  St.  Michaels, 
reversing  94  Fed.  180,  36  C.  C.  A.  135,  served  as  specific  a  claim  for  damages  as 
which    affirms    78    Fed.    155;    The    West-  could  then  be  made,  and  a  more  specific 
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owners  to  insist  on  the  condition  in  other  cases  does  not  constitute  a  waiver  in 
favor  of  Hbelant,  where  it  is  not  shown  that  he  knew  the  fact  and  was  misled 
by  it.9« 

§  4480.  Presumptions  and  Burden  of  Proof. — Where  goods  are  received 
in  good  order  on  board  of  a  vessel  under  a  bill  of  lading  agreeing  to  deliver 
them,  at  the  termination  of  the  voyage,  in  like  good  order  and  condition,  and 
the  goods  are  damaged  on  the  voyage,  in  a  proceeding  to  recover  for  the  breach 
of  the  contract  of  affreightment,  after  the  amount  of  damage  has  been  estab- 
lished, the  burden  lies  upon  the  carrier  to  show  that  it  was  occasioned  by  one 
of  the  perils  for  which  he  was  not  responsible  under  the  exceptions,^'^  but  where 


claim  was  later  presented  in  Seattle, 
which  respondent  took  under  considera- 
tion, and  negotiations  for  settlement  were 
continued  for  a  year  before  suit  was 
brought.  Held,  that  libelant  had  made 
reasonable  compliance  with  the  terms  of 
the  bills  of  lading  as  to  notice,  and  that 
the  delay  in  bringing  suit  was  waived  by 
the  carrier  by  entertaining  the  claim  and 
continuing  negotiations  for  its  settle- 
ment. Pacific  Coast  Co.  v.  Yukon  Inde- 
pendent Transp.  Co.,  155  Fed.  29,  83  C. 
C    A    625 

96.  The  Westminster,  127  Fed.  680,  63 
C.  C.  A.  406,  affirming  decree,  116  Fed. 
133. 

97.  Presumptions  and  burden  of  proof. 
—The  Folmina,  212  U.  S.  354,  53  L.  Ed. 
546,  29  S.  Ct.  363,  15  Am.  &  Eng.  Ann. 
Cas.  748,  following  Clark  v.  Barnwell 
(U.    S.),   12   How.   273,    13   L.   Ed.   985. 

Damage  by  sea  water. — A  carrier  must 
prove  that  damage  to  a  cargo  from  wa- 
ter was  occasioned  by  the  perils  of  the 
sea  within  an  exception  in  the  bill  of 
lading  against  dangers  and  accidents  of 
the  seas.  The  Folmina,  212  U.  S.  354, 
53  L.  Ed.  546,  29  S.  Ct.  363,  15  Am.  & 
Eng.  Ann.  Cas.  748. 

"As  illustrated  in  the  case  of  The  G. 
R.  Booth,  171  U.  S.  450,  43  L.  Ed.  334, 
19  S.  Ct.  9,  proof  merely  of  damage  to 
cargo  by  sea  water  does  not  necessarily 
tend  to  establish  that  such  damage  was 
caused  by  a  peril  or  danger  of  the  seas." 
The  Folmina,  212  U.  S.  354,  53  E.  Ed. 
546,  39  S.  Ct.  363,  15  Am.  &  Eng.  Ann. 
Cas.    748. 

"The  efficient  cause  of  the  damage 
must  be  sought  in  those  conditions  or 
events  which  caused  or  permitted  the  en- 
trance of  sea  water.  It  can  not  in  rea- 
son be  said  that  sea  water  was  the  effi- 
cient, the  proximate  cause  of  the  cargo 
damage,  because  no  other  cause  for  that 
damage  has  been  disclosed.  As  there 
must  have  been  an  efficient  cause  per- 
mitting the  sea  water  to  enter,  so  long 
as  that  cause  remains  undisclosed,  it  can 
not  be  said  that  the  damage  has  been 
shown  to  have  resulted  from  causes 
within  the  scope  of  a  sea  peril;  *  *  * 
that  it  is  the  duty  of  the  carrier  to  sus- 
tain the  burden  of  proof  by  showing  a 
connection    between    damage    by    the    sea 


water  and  the  exception  against  set  per- 
ils. For  the  distinction  between  the  two, 
see  Th^  Henry  B.  Hyde,  33  C.  C.  A. 
534,  90  Fed.  114;  The  Lennox,  90  Fed. 
308;  The  Patria,  68  C.  C.  A.  397,  182  Fed. 
971."  The  Folmina,  312  U.  S.  354,  53 
L.  Ed.  546,  29  S.  Ct.  363,  15  Am.  &  Eng. 
Ann.    Cas.   748. 

"The  inability  of  the  court  below  to 
determine  the  cause  of  the  entrance  of 
the  sea  water  would  imply  that  the  evi- 
dence did  not  disclose  in  any  manner 
how  the  sea  water  came  into  the  ship. 
In  other  words,  while  there  was  a  cer- 
tainty from  the  proof  of  a  damage  by  the 
sea  water,  there  was  a  failure  of  the 
proof  to  determine  whether  the  presence 
of  the  sea  water  in  the  ship  was  occa- 
sioned by  an  accident  of  the  sea,  by  neg- 
ligence, or  by  any  other  cause.  Mani- 
festly, however,  the  presence  of  the  sea 
water  must  have  resulted  from  some 
cause,  and  it  would  be  mere  conjecture 
to  assume  simply  from  the  fact  that  dam- 
age was  done  by  sea  water  that  there- 
fore it  was  occasioned  by  a  peril  of  the 
sea.  As  the  burden  of  showing  that  the 
damage  arose  from  one  of  the  excepted 
causes  was  upon  the  carrier,  and  the  evi- 
dence, although  establishing  the  damage, 
left  its  efficient  cause  wholly  unascer- 
tained, it  follows  that  the  doubt  as  to 
the  cause  of  the  entrance  of  the  sea  wa- 
ter must  be  resolved  against  the  carrier. 
The  Edwin  I.  Morrison,  153  U.  S.  199, 
38  L.  Ed.  688,  14  S.  Ct.  823."  The  Fol- 
mina, 312  U.  S.  354,  53  L.  Ed.  546,  39  S. 
Ct.  363,  15  Am.  &  Eng.  Ann.  Cas.  748. 

"And  see  further,  the  following  cases, 
applying  the  principle  just  stated,  and 
holding  that  because  the  damage  to  cargo 
was  shown  to  have  been  occasioned  by 
sea  water,  without  any  satisfactory  proof 
as  to  the  cause  of  its  presence,  in  view 
of  the  burden  resting  upon  the  carrier, 
conjecture  would  not  be  permitted  to 
take  the  place  of  proof:  The  Sloga,  10 
Ben.  315,  Fed.  Cas.  No.  12,955;  The 
Compta,  4  Sawy.  375,  Fed.  Cas.  No.  3,069; 
Bearse  v.  Ropes,  1  Spr.  331,  Fed.  Cas. 
No.  1,193;  The  Zone,  2  Spr.  19,  Fed.  Cas. 
No.  18,230;  The  Svend,  1  Fed.  54;  The 
Centennial,  7  Fed.  601;  The  Lydian  Mon- 
arch, 23  Fed.  298;  The  Queen,  78  Fed.  155, 
affirmed  in  36   C.   C.  A.  135,  94  Fed.  180; 
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loss  or  damage  has  been  occasioned  by  one  of  the  excepted  causes,  the  burden 
of  proof  is  shifted  upon  the  shipper,  to  show  negligence. ^^ 

Seaworthiness  of  Vessel. — Although  perils  of  the  sea  were  excepted  by  the 
charter  party,  the  burden  of  the  proof  is  on  the  carrier  to  show  that  the  vessel 
was  in  gOod  condition  and  suitable  for  the  voyage  at  its  inception. ^^ 

Loss  from  Shipping  Order  or  Condition  of  Goods. — Where  goods  are 
delivered  in  a  damaged  condition  plainly  caused  by  breakage,  rust,  or  decay, 
their  condition  brings  them  within  an  exception  exempting  from  that  character 
of  loss,  as  the  very  fact  of  the  nature  of  the  injury  shows  the  damage  to  be 
prima  facie  within  the  exception,  and  hence  the  burden  is  upon  the  shipper  to 
establish  that  the  goods  are  removed  from  its  operation  because  of  the  negli- 
gence of  the  carrier.! 

§§  4481-4493.  Provisions  in  Passenger  Tickets— §  4481.  Liability 
for  Personal  Injuries  to  Passenger.^ — Validity. — A  provision  of  a  steamship 
ticket  exempting  the  carrier  from  responsibility  for  its  own  or  its  agents'  neg- 
ligence, or  failure  of  duty  towards  its  passengers,  provided  it  has  used  due 
diligence  to  make  the  vessel  seaworthy,  is  void,  as  against  public  policy.^ 

Operation — Exception  of  Restraints  of  Rulers,  etc. — Quarantine. — The 
provision  in  a  contract  for  ocean  transportation  that  the  carrier  will  not  be 
liable  for  delay  from  "restraints  of  princes,  rulers,  and  peoples"  does  not 
exempt  the  carrier  from  liability  for  negligence  in  failing  to  furnish  sufficient 
and  suitable  food  and  lodging,  which  it  undertook  to  furnish,  during  a  quar- 
antine required  by  the  government.^ 

§§  4482-4493.  Liability  for  Passenger's  Effects— §§  4482-4487. 
Validity,  Form  and  Requisites — §  4482.  Stipulation  That  Landing  Not 
Part  of  Voyage. — A  provision  in  a  contract  between  a  ship  and  its  passengers 
that  the  landing  shall  not  be  deemed  a  part  of  the  voyage  is  contrary  to  public 
policy  and  void,  and  does  not  relieve  the  carrier  from  liability  for  loss  of  bag- 
gage or  delay  in  delivery.* 

§§  4483-4487.  Stipulation  Limiting  Liability  to  Stated  Sum— §  4483. 
Validity  Generally. — ^A  condition  in  a  steamship  ticket  limiting  the  liability 
of  the  carrier  for  loss  of  baggage  to  a  stated  sum,  will  not  be  enforced  where 
the  sum  named  bears  such  relation  to  the  quantity  of  the  baggage  and  the  sum 
paid  for  its  carriage  as  to  render  the  limitation  manifestly  unreasonable.^     The 

The    Phcenicia,    90    Fed.    116,    affirmed    in  354,   53  L.  Ed.  546,  29  S.   Ct.  363,  15  Am. 

40  C.   C.   A.  221,   99   Fed.   1005;   Insurance  &    Eng.   Ann.    Cas.   748. 

Co.  V.   Easton,  etc.,  Transp.   Co.,  97   Fed.  2,    Validity    of   provision   in   passenger 

653;     The    Presque    Isle,     140    Fed.    202."  tickets.— The    Oregon,    133    Fed.    609,    68 

The    Folmina,    212    U.    S.    354,    53    L.    Ed.  CCA    603 

546,   29   S.   Ct.   363,   15  Am.   &  Eng.  Ann.  ^     Restraint     of     rulers-Quarantine.- 

''■     Clark  V.  Barnwell  (U.  S.),  13  How.       Yj^^^'  i'\l.l.^'"'„f '"'"^'^'P    ^°-    '" 


98. 


Pac.    181,   37   Wash.    555. 


272,   13   L.   Ed.  985;   Rich  v.   Lambert   (U.  „.,.,,,. 

S),  12  How.  347,  13  L.   Ed.  1017;  Trans-  4.    Stipulation  that  landing  not  part  of 

portation  Co.  v.  Downer  (U.  S.),  11  Wall.  voyage.— The   Valencia,   110   Fed.   221,   af- 

129    20   L.    Ed.   160.  firmed  in  117  Fed.  68,  54  C.  C.  A.  454. 

Where    injury    to    cargo    resulted    from  5.     Validity    generally. — La    Bourgogne, 

a    cause    excepted    in    the    bill    of   lading,  144    Fed.   781,   75    C.    C.   A.    647,    affirmed 

the    carrier   can    not   be   held   responsible,  in  28   S.   Ct.  664,  210  U.   S.  95,   53   L.   Ed. 

unless     his      negligence     is     affirmatively  973. 

shown.      The    St.    Quentin,    162    Fed.    883,  A  provision   in  a   passenger  ticket  that 

89   C.   C.  A.   573.  neither   the   ship,   the   shipowner,   nor   the 

99.    Seaworthiness  of  vessel. — The   Ed-  agent   is  responsible,  beyond  the  amount 

win    I.    Morrison,    153    U.    S.    199,    38    L.  of  $100,  for  loss   of  or  injury  to  passen- 

Ed.  688,  14  S.  Ct.  833;  Liverpool,  etc.,  Co.  gers    arising    from    latent    defects    in    the 

V.   Phenix  Ins.   Co.,   139  U.   S.   397,   32   L.  steamer,   or   default  or   negligence   of  the 

Ed.  788,  9  S.  Ct.  469.  shipowner's  servants,  is  unreasonable  and 

1.    Loss  from  shipping  order  or  condi-  invalid.       Moses     v.     Hamburg-American 

tion   of  goods. — The   Folmina,   213  U.    S.  Packet   Co.,   88   Fed.  339. 
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passenger  must  have  the  right  to  increase  the  amount  by  payment  of  a  reason- 
able charge,^  and  can  not  be  compelled  to  subject  it  to  the  provisions  of  the 
Harter  ActJ 

Ticket  Valid  in  Country  Where  Issued.— Restrictions  of  the  liability  of  a 
steamship  company  for  its  own  negligence  or  failure  of  duty  toward  "a  passen- 
ger, being  against  the  public  policy  enforced  by  the  courts  of  the  United  States, 
will  not  be  upheld,  though  the  ticket  was  issued  and  accepted  in  a  foreign  coun- 
try and  contained  a  condition  making  it  subject  to  the  law  thereof,  which 
sustains  such  stipulations.* 

§§  4484-4487.  Form  and  Requisites— §  4484.  Meeting  of  Minds  of 
Parties  Generally. — In  order  that  a  provision  in  a  passenger's  contract  ticket 
limiting  the  liability  of  a  carrier  by  water  to  a  reasonable  stated  sum  may  be 
valid,  it  is  essential  that  the  minds  of  the  parties  meet  in  respect  thereto.® 

§  4485.  Knowledge  and  Acceptance. — A  limitation  in  a  ticket  sold  by  a 
steamship  company  of  the  recovery  of  damage  to  passenger's  baggage  to  a  rea- 
sonable stated  sum  is  valid,^**  where  it  is  clearly  expressed  in  legible  type  of  a 
fair  size,  and  only  carelessness  or  indifference  on  the  passenger's  part  prevents 
him  from  protecting  himself  in  a  proper  manner  if  he  did  not  wish  to  encounter 
the  risk  of  loss.^^  The  general  rule  is  that  a  clause  of  a  passenger's  ticket  is- 
sued by  a  water  carrier,  limiting  its  liability  to  a  stated  sum,  must  be  read  by 
the  passenger  or  its  contents  made  known  to  him  in  order  for  it  to  bind  him.^* 
But  the  court  of  New  York  ^^  held  that  there  is  a  just  and  logical  distinction 


G.  Right  to  increase  amount  by  pay- 
ment of  a  reasonable  sum. — An  arbitrary 
limitation  of  250  francs  for  the  baggage 
of  any  steamship  passenger,  unaccompa- 
nied by  any  right  to  increase  the  amount 
by  adequate  and  reasonable  proportional 
payment,  is  void  as  against  public  policy. 
Decree,  94  Fed.  885,  36  C.  C.  A.  533,  re- 
versed in  The  Kensington,  23  S.  Ct.  102, 
183    U.    S.    263,    46    L.    Ed.    190. 

7.  Subjecting  to  provisions  of  Harter 
Act. — A  stipulation  in  a  steamship  pas- 
senger's ticket,  which  compels  him  to 
value  his  baggage  at  a  certain  sum,  far 
less  than  it  is  worth,  or,  in  order  to  have 
a  higher  value  put  upon  it,  to  subject 
it  to  the  provisions  of  the  Harter  act,  by 
which  the  carrier  would  be  exempted 
from  all  liability  therefor  from  errors  in 
navigation  or  management  of  the  vessel 
or  other  negligence,  is  unreasonable  and 
in  conflict  with  public  policy.  Decree, 
94  Fed.  885,  36  C.  C.  A.  533,  reversed  in 
The  Kensington,  22  S.  Ct.  102,  183  U. 
S.   263,   46   L.   Ed.   190. 

8.  Ticket  valid  in  country  where  issued. 
—The  Kensington,  22  S.  Ct.  102,  183  U. 
S.  263,  46  L.  Ed.  190,  affirming  94  Fed. 
885,   36   C.   C.   A.   533. 

9.  Meetings  of  minds  of  parties  gener- 
ally.— Wood  V.  Cunard  Steamship  Co., 
192  Fed.  293,  112  C.  C.  A.  551,  41  L.  R. 
A.,   N.   S.,  371. 

10.  Knowledge  and  acceptance. — The 
Morro   Castle,  168  Fed.  555. 

11.  Signed  agreement. — Bachman  v. 
Clyde  Steamship  Co.,  152  Fed.  403,  81  C. 
C.  A.  529. 

12.  A  provision  printed  in  a  steamship 
ticket  for  the  carriage  of  six  passengers. 


limiting  the  liability  of  the  carrier  for 
loss  or  damage  to  baggage  to  $100,  not 
read  by  nor  called  to  the  attention  of  the 
passengers,  is  unreasonable  and  void. 
Weinberger  v.  Compagnie  Generale 
Transatlantique,    146    Fed.   516. 

The  fact  that  the  ticket  containing  such 
provisions  was  handed  to  the  passenger, 
who  filled  in  some  blank  spaces  under  a 
caption,  "Passengers  will  please  fill  in 
the  following  information  required  for 
United  States  authorities,"  disclosing  cer- 
tain particulars  relating  to  herself  and 
traveling  companion,  did  not  render  such 
provisions  binding  on  her,  it  appearing 
that  she  never  read  nor  adopted  them. 
The  Minnetonka,  132  Fed.  52,  decree  af- 
firmed   in    146   Fed.    509,   77    C.    C.   A.   217. 

A  clause  of  a  steamship  ticket  headed 
"Notice,"  limiting  the  liability  of  the  ves- 
sel or  owners  to  $100  for  loss  of  the  pas- 
senger's personal  effects,  is  not  a  part 
of  the  contract,  and  does  not  relieve  the 
owner  from  full  liability,  where  it  was 
not  read  by  or  made  known  to  the  pas- 
senger. Smith  V.  North  German  Lloyd 
Steamship  Co.,  142  Fed.  1032,  affirmed  in 
151  Fed.  222,  80  C.   C.  A.   574. 

13.  New  York. — Sterling  Amusement 
Co.  V.  La  Compagnie  Generale  Transat- 
lantique, 113  N.  Y.  S.  1032,  61  Misc.  Rep. 
603;  Tewes  v.  North  German  Lloyd 
Steamship  Co.,  186  N.  Y.  151,  78  N.  E. 
864,  8  L.  R.  A.,  N.  S.,  199;  Steers  v.  Liv- 
erpool, etc..  Steamship  Co.,  57  N.  Y.  1, 
15  Am.  Rep.  453;  Belger  v.  Dinsmore,  51 
N.  Y.  166,  10  Am.  Rep.  575;  Wheeler  v. 
Oceanic  Steam  Nav.  Co.,  73  Hun  5,  25 
N.  Y.  S.  578,  55  N.  Y.  St.  Rep.  715,  af- 
firmed in   149   N.  Y.   576,  43   N.   E.  990. 
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between  an  ordinary  railroad  ticket,  which  may  often  be  regarded  as  a  mere 
token,  and  a  passage  ticket  for  an  ocean  voyage,  the  sale  and  purchase  of  which 
is  usually  conducted  with  such  caution  and  deliberation  as  to  invest  the  trans- 
action with  the  elements  of  a  contract,  the  terms  of  which  the  purchaser  has 
ample  opportunity  to  ascertain  and  understand,  and  that,  therefore,  a  passen- 
ger is  bound  by  a  limitation  of  damages  for  loss  of  baggage  in  his  ticket,  though 
the  terms  were  not  directly  brought  to  his  attention. ^^ 

Notice  Brought  to  Knowledge  of  Passenger.— Even  in  the  case  of  a  mere 
notice  it  is  undoubtedly  competent  for  carriers  of  passengers,  by  specific  reg- 
ulations, distinctly  brought  to  the  knowledge  of  the  passenger,  which  are  rea- 
sonable in  their  character  and  not  inconsistent  with  any  statute  or  their  duties 
to  the  public,  to  protect  themselves  against  liability,  as  insurers,  for  baggage 
exceeding  a  fixed  amount  in  value,  except  upon  additional  compensation,  pro- 
portioned to  the  risk.i^ 

Inconspicuously  Printed  Conditions. — Conditions  printed  inconspicuously 
upon  a  steamship  ticket,  providing  that  the  shipowner  shall  not  be  liable  for 
any  loss  of  the  passenger's  baggage  through  theft,  or  any  act,  neglect,  or  de- 
fault of  the  shipowner's  servants  or  others,  which  were  not  known  to  the  pas- 
senger nor  called  to  his  attention  are  invalid  and  constitute  no  defense  to  an 
action  by  the  passenger  to  recover  for  the  loss  of  jewelry  stolen  by  one  of  the 
ship's  employees.!* 

Clause  Printed  on  Margin  of  Ticket. — A  clause  printed  on  the  margin  of  a 
steamship  ticket,  headed  "Notice,"  limiting  the  liability  of  the  vessel  or  own- 
ers to  $100  for  loss  of  the  passenger's  personal  effects,  is  not  a  part  of  the 
contract,  and  does  not  relieve  the  owners  from  full  liability,  where  it  was  not 
read  by  or  made  known  to  the  passenger. ^'^ 

Memoranda  on  Back  of  Ticket. — A  notice  or  memorandum  printed  on  the 
back  of  a  steamship  ticket  purporting  to  limit  the  liability  of  the  carrier  for  loss 
of  baggage,  not  referred  to  in  the  body  of  the  ticket  nor  called  to  the  attention 
of  the  purchaser,  is  simply  a  notice,  and  forms  no  part  of  the  contract.^® 
Where  a  passenger  by  water  waives  a  breach  of  the  contract  of  passage  instead 
of  rescinding  it,  he  is  bound  by  a  limitation  of  the  value  of  his  baggage  con- 
tained therein. 19 

14.    Darnana   v.    La   Compagnie    Gener-  bound  by  the  limitation  of  liability.     Ster- 

ale  Transatlantique,  114  N.  Y.   S.   118.  ling    Amusement    Co._   v.    La    Compagnie 

A  passage  ticket   for  an   ocean   voyage  Generate    Transatlantique,    113    N.    Y.    S. 

is  a  contract,  and  not  a  mere  token,  and  1033,  61  Misc.  Rep.  603,  judgment  affirmed 

hence    the    mere    fact    that   the    purchaser  on   rehearing  113   N.   Y.    S.   1151. 

did   not   notice    a   clause   therein   limiting  15.     Notice    brought    to    knowledge    of 

the  steamship's  liability  for  loss  or  dam-  passenger. — The    Morro    Castle,   168    Fed. 

age    to    baggage    to    $50,    unless    the    full  555,    558;    Bachman    v.    Clyde    Steamship 

value  was  disclosed  and  freight  paid,  did  Co.,   152  Fed.  403,   81   C.   C  A.   539.  _  _ 

not   exempt   the  passenger  from   enforce-  16.    Inconspicuously  printed  conditions. 

ment    thereof.      Judgment,    93    N.    Y.    S.  —The    Minnetonka,    146    Fed.    509,    77    C. 

1149,     104     App.     Div.     619,     reversed     in  C.   A.   317,    affirmed    decree,    133    Fed.    53. 

Tewes  V.  North  German  Lloyd  Steamship  17.    Clause  printed  on  margin  or  ticket. 

Co.,  78  N.  E.  864,  186  N.  Y.  151,  8  L.  R.  —Smith  v.   North    German   Lloyd   Steam- 

A.,   N.   S.,   199;   S.   C,  78   N.   E.   1113,   186  ship   Co.,   151   Fed.   323,   80   C.   C.   A.   574, 

N.  Y.  525;  Brinck  v.  North  German  Lloyd  affirmed  decree,   142  Fed.  1032. 

Steamship   Co.,  78. N.  E.   1100,   186  N.  Y.  18.   Memoranda  on  back  of  ticket. — La 

525.  Bourgogne,  144  Fed.  781,  75  C.  C.  A.  647, 

Plaintifif  purchased   a   steamship   ticket,  affirmed   in   28   S.    Ct.   664,   310  U.    S.   95, 

which   contained   a   clause   providing  that  52  L.  Ed.  973. 

the  company's  liability  for  loss  or  dam-  19.  Plaintiff  engaged  passage  on  de- 
age,  of  baggage  should  be  limited  to  $100,  fendant's  boat;  the  contract  limiting  de- 
unless  the  passenger  had  the  full  value  fendant's  liability  for  loss  of  baggage, 
insured.  No  such  insurance  was  taken  On  the  day  of  sailing  defendant  refused 
out.  Plaintiff's  agent,  who  purchased  the  plaintiff  passage  on  its  boat,  but  engaged 
tickets,  testified  that  he  could  not  speak  for  him  passage  on  another,  which  plain- 
er read  the  language  in  which  the  tickets  tiff  accepted;  but  his  baggage  went  on 
were   printed.     Held,  that  the  plaintiff  is  the  first  boat.     Held  that,  plaintiff  having 
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Baggage  Checked  on  Return  Portion  of  Ticket.— Where  plaintiff  bouglit 
a  round-trip  steamsiiip  ticket  which  Hmited  the  carrier's  HabiHty  for  loss  of 
baggage  to  $100,  and,  months  after  the  purchase,  had  a  trunk  checked  on  the 
return  portion  of  the  ticket,  and  the  trunk  was  lost  through  the  carrier's  neg- 
ligence, the  carrier  was  entitled  to  insist  on  the  limitation  of  liability,^^  because 
under  the  circumstances  of  the  case  there  was  a  contract  between  the  parties 
limiting  the  carrier's  liability. 

Weight  of  Evidence  of  Knowledge. — On  libel  by  a  steamship  passenger  for 
loss  of  a  trunk,  the  testimony  of  the  libelant  that  he  had  no  distinct  recollec- 
tion of  having  examined  a  notice  on  the  back  of  the  ticket  to  which  attention 
was  called  by  the  words  "see  back"  on  the  face  of  the  ticket,  but  felt  sure  it 
done  so,  which  statement  he  immediately  qualified  by  saying  that  he  did  not 
know  that  there  was  any  limitation  of  liability  contained  in  the  notice,  is  in- 
sufficient to  show  the  agreement  limiting  the  steamship  company's  liability. 
The.  only  fair  interpretation  of  this  testimony  is  that,  although  without  distinct 
recollection,  he  had  examined  the  notice  in  a  general  way,  but  did  not  know 
that  there  was  any  limitation  in  it.  It  is  not  satisfactory  proof  of  any  such 
meeting  of  the  minds  of  the  parties  as  would  constitute  an  agreement  materially 
to  modify  the  obligation  to  the  carrier.^'^ 

§  4486.  Type  or  Printing. — See  ante,  "Knowledge  and  Acceptance,"  §  4485. 

§  4487.  Conditions  Printed  on  Margin  on  Back  of  Ticket. — See  ante, 
"Knowledge  and  Acceptance,"  §  4485. 

§  4488.  Interpretation. — In  determining  whether  a  passenger  had  a  cause 
of  action  for  damage  to  baggage,  the  contract  must  be  construed  as  a  whole.^^ 

§§  4489-4492.  Operation  and  Effect— §  4489.  Stipulation  That 
Landing  Not  Part  of  Voyage. — Even  if  a  provision  in  a  contract  between  a 
ship  and  its  passengers  that  the  landing  shall  not  be  deemed  a  part  of  the  voy- 
age, is  enforceable  within  reasonable  limits,  it  can  not  exonerate  the  ship  from 
loss  of  baggage  or  delay  which  was  due  to  some  extent  at  least  to  the  fact  that 
the  vessel  was  unnecessarily  overloaded.^^ 

§§  4490-4492.  Stipulation  Limiting  Liability  to  Stated  Sum— §  4490. 
Losses  Covered. — Loss  Result  of  Ordinary  Negligence. — A  provision  in 
an  ocean  steamship  ticket  that  in  no  event  should  the  steamship  be  liable  for 

waived  defendants'  breach  of  contract  by  Francisco  to  Nome  in  the  spring  of  1900. 

accepting  passage   on  the   other  boat,   in-  There    was    no    landing    place    at    Nome, 

stead    of    rescinding   the    contract,    as    he  and  all  landing  had  to  be  done  by  means 

could  have  done,  he  is  bound  by  the  limi-  of  lighters.     The  tickets  provided  that  the 

tation   as   to   the   loss   of  his   baggage   in  voyage    should    end    at   the   place    of   an- 

the  original  contract.     Eggermont  v.  Cun-  chorage,     and    that    the    landing    was     no 

ard   Steamship   Co.,   119  N.  Y.  S.   1110.  part    of    the    contract.      After    they    were 

20.  Baggage  checked  on  return  portion  put  on  shore  libelants  were  compelled  to 
of  ticket.  —  Steers  v.  Liverpool,  etc.,  wait  in  some  cases  10  days,  and  until  the 
Steamship  Co.,  57  N.  Y.  1,  15  Am.  Rep.  ship  had  been  to  other  ports  and  re- 
453;  Lindsey  v.  Maine  Steamship  Co.,  88  turned,  before  receiving  their  baggage, 
N.   Y.   S.    371.  effects,   and   freight,   by   reason    of  which 

21.  Weight  of  evidence  of  knowledge.  they  suffered  exposure,  expense,  and  loss 
— Wood  V.  Cunard  Steamship  Co.,  192  on  account  of  the  delay,  which  was  due. 
Fed.  293,  112  C.  C.  A.  551,  41  L.  R.  A.,  to  some  extent  at  least,  to  the  fact  that 
N.    S.,    371.  the     ship    was    unnecessarily     overloaded. 

22.  Interpretation. — Sterling  Amuse-  Held,  that  the  stipulation  in  the  contracts 
ment  Co.  v.  La  Compagnie  Generale  did  not  exonerate  the  ship  from  liability 
Transatlantique,  113  N.  Y.  S.  1032,  61  in  damages  under  the  circumstances 
Misc.   Rep.   603.                       _  shown,  even  if  enforceable  within  reason- 

23.  Stipulation  that  landing  not  part  of  able  limits,  owing  to  the  condition  of 
voyage. — Libelants  contracted  for  the  the  port  and  the  prevailing  custom.  De- 
carriage  of  themselves  and  their  baggage  cree.  The  Valencia,  110  Fed.  221,  affirmed 
and    effects    by    a    steamship    from    San  in   117   Fed.   68,   54  C.   C.   A.   454. 
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loss  of  baggage  for  an  amount  exceeding  $50,  unless  the  value  of  the  baggage 
in  excess  of  that  sum  be  declared  at  or  before  the  issuance  of  the  contract  or 
at  or  before  the  delivery  of  the  luggage  to  the  ship,  and  freight  at  current  rates 
for  every  kind  of  property  paid  thereon  is  effective  to  limit  the  carrier's  liabil- 
ity in  case  of  loss  of  baggage  to  the  amount  specified,  though  the  loss  was  the 
result  of  the  carrier's  ordinary  negligence.^* 

§  4491.  Baggage  to  Which  Applicable. — Hand  Baggage. — A  condition 
in  a  steamship  ticket  limiting  the  liability  of  the  carrier  for  loss  of  baggage  to 
a  stated  sum  unless  the  same,  in  excess  of  that  sum,  be  declared  before  the  is- 
sue of  the  contract  or  delivery  of  the  effects  to  the  ship  and  payment  of  freight 
at  current  rates  thereon ;  does  not  apply  to  hand  baggage  delivered  to  the  com- 
pany's baggage  master  on  his  statement  that  it  would  be  sent  to  the  passenger's 
room.  2^ 

Application  to  Extra  Baggage. — A  condition  in  a  steamship  ticket  limiting 
the  liability  of  the  carrier  for  loss  of  baggage  to  a  stated  sum,  does  not  apply 
to  extra  baggage  taken  and  paid  for  as  such  under  a  subsequent  agreement.^® 

§  4492.  Tickets  as  Evidence. — In  an  action  against  a  steamship  company 
for  damage  to  baggage,  the  printed  passage  ticket  containing  the  terms  of  the 
■contract  is  admissible  under  the  general  denial.^'' 

§  4493.  Compliance  with  Stipulation  for  Notice  of  Loss. — Where  a 
steamship  was  docked  on  completion  of  her  voyage  at  2  p.  m.,  a  notice  of  loss 
■of  effects  by  theft,  mailed  by  a  passenger  at  the  same  place  at  5  :30  p.  m.  on 
the  second  day  thereafter,  was  a  substantial  compliance  with  a  condition  of  the 
ticket  requiring  notice  of  claim  to  be  given  within  48  hours,  especially  where 
the  facts  of  the  loss  were  fully  known  to  the  officers  of  the  vessel  before  the 
termination  of  the  voyage. ^^ 

§§  4494-4576.  Limitation  of  Vessel  Owner's  Liability  by  Acts  of 
'Congress— §§  4494-4530.  Limited  Liability  Act— §§  4494-4497.  Gen- 
eral Consideration — §  4494.  History  and  Object. — The  law  on  this  subject 
is  now  embodied  in  §§  2943,  2944,  U.  S.  Comp.  Stat.,  1901,  pp.  2943,  2944. 
These  sections  are  a  substantial  reenactment  of  the  act  of  March  3,  1851,  9 
■Stat,  at  L.,  p.  635,  chap.  43,  U.  S.  Comp.  Stat.,  1901,  p.  2943.29 

Object  of  Law. — The  object  of  the  law  was  to  encourage  ship  building  and 

24.  Loss  result  of  ordinary  negligence.  the  passenger  at  the  time  of  delivery  to 
■ — Judgment,  93  N.  Y.  S.  1149,  104  App.  declare  the  value  thereof  or  pay  excess 
Div.  619,  reversed  in  Tewes  v.  North  freight  thereon;  such  requirement  not  ap- 
German  Lloyd  Steamship  Co.,  78  N.  E.  plying  to  hand  baggage.  Judgment,  90  N. 
864,  186  N.  Y.  151,  8  L.  R.  A.,  N.  S.,  199;  Y.  S.  834,  100  App.  Div.  36,  affirmed  in 
S.  C,  78  N.  E.  1113,  186  N.  Y.  535;  Brinck  Holmes  v.  North  German  Lloyd  Steam- 
V.  North  German  Lloyd  Steamship  Co.,  ship  Co.,  77  N.  E.  31,  184  N.  Y.  280,  5 
78  N.   E.   1100,   186  N.  Y.   535.  L.    R.   A.,   N.    S.,    650. 

25.  Hand  baggage.— A  steamship  com-  ^6.  Application  to  extra  baggage.— La 
pany  issued  a  passage  ticket  limiting  its  Bourgogne,  144  Fed.  781,  75  C  C  A 
liability  for  loss  of  .personal  effect  of  pas-  647,  affirmed  in  38  S.  Ct. '664,  310  U.  s! 
sengers   to  $100,   unless   the  value   of   the  95^   53  ^    Ed.   973. 

same,  in  excess  of  that  sum,  be  declared  L_       Ti,.i^J.=     ,^     »„i,i„„„.          c    i- 

before   the    issue   of   the    contract   or   de-  A^n^.J.f.^   P„      ,     evidence.  -  Sterling 

livery  of  the  effects  to  the  ship  and  pay-  f^.^e  T^an  athntiaue^  113   n'' Y "s    wsl' 

ment  of  freight  at  current  rates   thereon.  ^Misc    Rep    60  '     '                          ^^   '°''' 

Hand  baggage  was  delivered  to  the  com-  J,              ... 

pany's    baggage    master   at   his    direction,  .  28.    Compliance  with  stipulation  for  no- 

and    on    his    statement   that   it   would    be  tice  of  loss.— The   Minnetonka,   146   Fed. 

•sent  to  the  passenger's  room,  but  it  was  509    77  C.  C.  A.  217,  affirming  decree,  132 

never    delivered.     Held,   that   the   loss,   if  red.  52.  ^ 

unexplained,     established     a    prima    facie  29.     History     and     object. — La     Bour- 

case  of  negligence  for  which  the  company  gogne,  210  U.  S.  95,  53  L.   Ed.  973,  28   S. 

Tvas  liable,  notwithstanding  the  failure  of  Ct.  664. 

4   Car— 59 
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to  induce  capitalists  to  invest  money  in  this  branch  of  industry. 3<*  Section  6 
of  the  act  (now  §  4287  of  the  Revised  Statutes)  shows  that  it  was  the  purpose 
of  the  preceding  sections  to  release  the  owner  from  some  liability  for  negli- 
gence and  fraud  of  the  master  and  other  agents  of  the  owner,  for  which  those 
persons  are  themselves  liable  and  were  to  remain  so.^^ 

§  4495.  Constitutionality. — Congress  had  power  to  pass  the  Limited  Lia- 
bility Act  of  1851  and  it  is  therefore  constitutional. ^^ 

§  4496.  Part  of  Maritime  Law. — The  act  of  congress  which  limits  the  lia- 
bility of  shipowners  was  passed  in  amendment  of  or  as  a  part  of  the  maritime  law 
of  the  country.^^  But,  whilst  the  rule  adopted  by  congress  is  the  same  as  the 
rule  of  the  general  maritime  law,  its  efficacy  as  a  rule  depends  upon  the  stat- 
ute, and  not  upon  any  inherent  force  of  the  maritime  law.^* 

§  4497.  Effect  of  Subsequent  Acts. — The  statute  relating  to  limitation  of 
liabiHty  of  shipowners  is  not  repealed  by  the  Act  of  February  28,  1871,  entitled 


30.  Object  of  law. — Richardson  v.  Har- 
mon, 222  U.  S.  96,  56  L.  Ed.  110,  32  S. 
Ct.  27,  following  Butler  v.  Boston,  etc., 
Steamship  Co.,  130  U.  S.  537,  32  L.  Ed. 
1017,  9  S.  Ct.  612;  Norwich  Co.  v. 
Wright  (U.  S.),  13  Wall.  104,  20  L.  Ed. 
585;  Providence,  etc.,  Steamship  Co.  v. 
Hill  Mfg.  Co.,  109  U.  S.  578,  27  L.  Ed. 
1038,  3  S.   Ct.  379,   617. 

"The  purpose  of  the  act  of  1851,  in  ac- 
cording to  shipowners  the  right  to  limit 
their  liability  in  whole  or  in  part,  and 
the  meaning  of  that  act,  as  well  as  the 
purpose  and  meaning  of  the  sections  of 
the  Revised  Statutes  embodying  the  pro- 
visions of  the  Act  of  1851,  have  been 
often  before  the  Supreme  Court  of  the 
United  States  and  have  been  conclusively 
adjudicated.  Moore  v.  American  Transp. 
Co.  (U.  S.),  24  How.  1,  16  L.  Ed.  674; 
Norwich  Co.  v.  Wright  (U.  S.),  13  Wall. 
104,  20  E.  Ed.  585;  The  Benefactor,  103 
U.  S.  239,  26  L.  Ed.  351;  The  Scotland, 
105  U.  S.  24,  26  L.  Ed.  1001;  The  North 
Star,  106  U.  S.  17,  27  L.  Ed.  91,  1  S. 
Ct.  41;  Providence,  etc.,  Steamship  Co. 
V.  Hill  Mfg.  Co.,  109  U.  S.  578,  27  E. 
Ed.  1038,  3  S.  Ct.  379,  617;  The  City  of 
Norwich,  118  U.  S.  468,  30  L.  Ed.  134,  6 
S.  Ct.  1150;  Butler  v.  Boston,  etc.,  Steam- 
ship Co.,  130  U.  S.  527,  32  L.  Ed.  1017, 
9  S.  Ct.  612."  Ea  Bourgogne,  210  U.  S. 
95,   52  L.   Ed.   973,  28   S.   Ct.   664. 

"In  Moore  v.  American  Transp.  Co.  (U. 
S.),  24  How.  1,  16  E.  Ed.  674,  Mr.  Jus- 
tice Nelson,  delivering  the  opinion  of  the 
court,  thus  stated  the  purpose  of  the  lim- 
itation of  liability  which  the  act  granted: 
'The  act  was  designed  to  promote  the 
building  of  ships,  and  to  encourage  per- 
sons engaged  in  the  business  of  naviga- 
tion, and  to  place  that  of  this  country 
upon  a  footing  with  England  and  on  the 
continent  of  Europe.' "  Ea  Bourgogne, 
210  U.  S.  95,  52  L.  Ed.  973,  28  S.   Ct.  664. 

31.  Craig  v.  Continental  Ins.  Co.,  141 
U.  S.  638,  35  L.  Ed.  886,  12  S.  Ct.  97; 
Walker  v.  Transportation  Co.  (U.  S.),  3 
Wall.   150,   18   L.   Ed.   172. 


38.  Constitutionality. — The  Benefactor, 
103  U.  S.  239,  26  L.  Ed.  351;  Providence, 
etc..  Steamship  Co.  v.  Hill  Mfg.  Co.,  109 
U.  S.  578,  27  L.  Ed.  1038,  3  S.  Ct.  379, 
617;  Lord  V.  Steamship  Co.,  102  U.  S. 
541,  26  L.  Ed.  224;  Norwich  Co.  v. 
Wright  (U.  S.),  13  Wall.  104,  20  L.  Ed. 
585;  In  re  Garnett,  141  U.  S.  1,  35  E- 
Ed.  631,  11  S.  Ct.  840;  The  City  of  Nor- 
wich, 118  U.  S.  468,  30  E.  Ed.  134,  6  S.  Ct. 
1150;  The  Scotland,  118  U.  S.  507,  30  L. 
Ed.  153,  6  S.  Ct.  1174;  Butler  v.  Boston, 
etc.,  Steamship  Co.,  130  U.  S.  527,  32  L. 
Ed.  1017,  9  S.  Ct.  612;  In  re  Morrison, 
147  U.  S.  14,  37  L.  Ed.  60,  13  S.  Ct.  246; 
Oregon  R.,  etc.,  Co.  v.  Balfour,  179  U. 
S.  55,  45  L.  Ed.  82,  21  S.  Ct.  28;  The 
Lottawanna  (U.  S.),  21  Wall.  558,  22  E. 
Ed.  654;  Eehigh  Valley  R.  Co.  v.  Penn- 
sylvania, 145  U.  S.  193,  36  E.  Ed.  672, 
12  S.  Ct.  806. 

The  fourth  section  of  the  Act  of  June 
17,  1886,  extending  the  Act  of  March, 
1851,  to  all  vessels  is  constitutional.  In 
re  Garnett,  141  U.  S.  1,  85  E.  Ed.  631,  11 
S.    Ct.    840. 

33.  Part  of  maritime  law. — In  re  Gar- 
nett, 141  U.  S.  1,  35  E.  Ed.  631,  11  S.  Ct, 
840;  Butler  v.  Boston,  etc.,  Steamship  Co., 
130  U.  S.  527,  32  E.  Ed.  1017,  9  S.  Ct. 
612;  Norwich  Co.  v.  Wright  (U.  S.),  1? 
Wall.  104,  20  E.  Ed.  585;  The  Eottawanna 
(U.  S.),  21  Wall.  558,  23  E.  Ed.  654;  The 
Scotland,  105  U.  S.  24,  26  E.  Ed.  1001; 
Providence,  etc.,  Steamship  Co.  v..  Hill' 
Mfg.  Co.,  109  U.  S.  578,  27  E.  Ed.  1038,. 
3  S.  Ct.  379,  617;  Oregon  R.,  etc.,  Co.  w, 
Balfour,  179  U.  S.  55,  45  E.  Ed.  82,  21 
S.  Ct.  28;  Richardson  v.  Harmon,  222  U. 
S.  96,.  56  L.  Ed.  110,  32  S.  Ct.  27,  follow- 
ing Butler  V.  Boston,  etc..  Steamship  Co.,. 
130  U.  S.  527,  33  E.  Ed.  1017,  9  S.  Ct. 
612. 

34.  The  Scotland,  105  U.  S.  34,  26  E. 
Ed.  1001;  Butler  v.  Boston,  etc.,  Steam- 
ship Co.,  130  U.  S.  527,  32  E.  Ed.  1017, 
9  S.  Ct.  612.  See,  to  the  same  effect.  The 
Eottawanna  (U.  S.),  21  Wall.  558,  22  E. 
Ed.   654. 


4037  I^IMITATIONS  OF  UABILITY.  §§  4497-4498 

"An  act  to  provide  for  the  better  security  of  life  on  board  of  vessels  propelled 
in  whole  or  in  part  by  steam,  and  for  other  purposes,"  16  Stat.  440,^'  by  the 
Act  of  June  26,  1884,  1  Supp.  Rev.  St.  440,36  by  the  Hepburn  Act,^^  nor  by  the 
Employer's  Liability  Act  of  April  22,  1908.38 

§  4498.  Construction.— The  supreme  court  of  the  United  States  at  first 
said  that  the  Limited  Liability  Act  should  be  strictly  construed,  since  its  effect  is 
to  take  away  or  abridge  the  right  of  recovering  damages  at  the  common  law  ^^ 
but  later  it  said:  "The  practical  value  of  the  law  will  largely  depend  on  the 
manner  in  which  it  is  administered.  If  the  courts  having  the  execution  of  it 
administer  it  in  a  spirit  of  fairness,  with  the  view  of  giving  to  shipowners  the 
full  benefit  of  the  immunities  intended  to  be  secured  by  it,  the  encouragement 
it  will  afford  to  commercial  operations  (as  before  stated)  will  be  of  the  last 
importance;  but,  if  it  is  administered  with  a  tight  and  grudging  hand,  con- 
struing every  clause  most  unfavorably  against  the  shipowner,  and  allowing  as 
little  as  possible  to  operate  in  his  favor,  the  law  will  hardly  be  worth  the 
trouble   of    its    enactment."  *" 

Acts  in  Pari  Materia.— Section  18  of  Act  June  26,  1889  (23  Stat.  57,  c.  121 
[U.  S.  Comp.  St.,  1901,  p.  2945]),  which  provides  that  "the  individual  liability 
of  a  shipowner  shall  be  limited  to  the  proportion  of  any  or  all  debts  and  liabil- 
ities that  his  individual  share  of  the  vessel  bears  to  the  whole ;  and  the  aggre- 
gate liabilities  of  all  the  owners  of  a  vessel  on  account  of  the  same  shall  not 
exceed  the  value  of  such  vessel  and  freight  pending,"  and  Rev.  St.,  §  4283  [U. 
S.  Comp.  St.,  1901,  p.  2943],  are  in  pari  materia,  and  to  be  construed  together. 
The  provision  of  the  older  act  by  which  the  limitation  of  liability  therein  pro- 
vided for  is  confined  to  things  "done,  occasioned  or  incurred  without  the  priv- 
ity of  knowledge  of  such  owner  or  owners,"  also  qualifies  the  latter  act,  which 
was  not  intended  to  apply  to  liabilities  of  the  owners  of  vessels  for  the  conse- 
quences of  their  personal  faults  or  upon  obligations  personally  contracted  by 
them.*i 

35.  Effect  of  subsequent  acts. — Butler  37.  Hepburn  Act. — Hepburn  Act  Feb. 
V.  Boston,  etc.,  Steamship  Co.,  130  U.  S.  4,  1887,  c.  104,  §  1,  24  Stat.  379  (U.  S. 
527,  32  L.   Ed.  1017,  9   S.   Ct.  612.  Comp.  St.,  1901,  p.  3154),  does  not  repeal 

36.  Section  18  of  the  Act  of  June  26,  Rev.  St.,  U.  S.  §§  4482-4289  (U.  S.  Comp. 
1884  (23  Stat,  at  L.  53-57,  ch.  131,  U.  S.  St.,  1901,  pp.  3943,  2945),  relating  to  limi- 
Comp.  Stat.,  1901,  3804,  2945,  operates  as  tation  of  liability.  The  Hoffmans,  171 
an    amendment    of   the   existing   law,    and  Fed.  455. 

not  at  a  repeal  of  the  qualifications  found  38.    Employer's  Liability  Act  April  22, 

in  that  law.     "This  is  the  view  adopted  by  1908,   does   not   by  implication   repeal   the 

three  circuit  courts  of  appeal,  in  the  cases  statutory   provisions   permitting   shipown- 

of  The  RepubHc,  9   C.   C.  A.  386,  61  Fed.  ers   to   limit   their   liability,   as   applied   to 

109,     in    the     second     circuit,   The     Annie  actions    for    injuries    to    employees    on    a 

Faxon,   31   C.    C.   A.   366,   75   Fed.    312,    in  vessel    operated    by    a    railroad    company 

the    ninth    circuit,    and    in    Great    Lakes  as   part    of   its    interstate   line,    nor   affect 

Towing    Co.    V.    Mill   Transp.    Co.,    22    L.  the    right   of   the    company   to    maintain 

R.  A.,  N.  S.,  769,  83  C.  C.  A.  607,  155  Fed.  proceedings  for  such  limitation  in  a  court 

11,   in   the   sixth   circuit,   as   well  as   by  a  of  admiralty.     The  Passaic,  304  Fed.  266, 

number    of    district    courts,    among    them  123    C.    C.    A.    466,    affirming    decree,    190 

being  the  case  of  The  Amos   D.   Carver,  Fed.  644. 

35    Fed.    665,    and    In    re    Meyer,    74    Fed.  39.     The    Main  'v.   Williams,    152   U.    S. 

881."      Richardson  v.   Harmon,    332  U.    S.  122,  38  L.  Ed.  381,  14  S.   Ct.  486. 

96,   56  L.  Ed.  110,  32  S.   Ct.  27.  40.    La  Bourgogne,   210  U.   S.  95,  52  L. 

Rev.   St.,   §  4493,  making  exceptions,  in  Ed.    973,   38    S.    Ct.    664,   following   Provi- 

favor  of  passengers,  from  the  rule  of  lim-  dance,    etc.,   Steamship    Co.   v.   Hill    Mfg. 

itation   of  liability  of  a   shipowner  under  Co.,   109  U.   S.   578,   37   L.   Ed.   1038,   3   S. 

Rev.    St.,    §§    4283,    4389,    is    not    repealed  Ct.   379,   617. 

by  Act  June   36,   1884    (1   Supp.   Rev.   St.  41.    Acts  in  pari  materia. — Great  Lakes 

440).     The  Annie  Faxon,  75  Fed.  312,  21  Towing  Co.  v.  Mill  Transp.  Co.,  155  Fed. 

C.    C.   A.   366,   modifying   decree,   66   Fed.  11,   83   C.   C.   A.   607,   22   L.   R.   A.,   N.    S., 

575.  769. 


§§  4499-4500  carriers.  4038 

§§  4499-4505.  Losses  Covered — §  4499.  Loss  or  Damage  to  Jew- 
elry, Precious  Metals,  Moneys,  etc.— The  second  section,  4281,  Rev.  Stat., 
of  the  Act  of  March  3,  1851,  exempts  the  owner  and  master  from  liability  for 
loss  or  damage  to  jewelry,  precious  metals,  or  money,  etc.,  put  on  board  the 
ship,  unless  its  character  and  value  be  disclosed  in  writing.*  ^  But  this  statute 
does  not  apply  to  a  case  where  a  passenger  took  such  of  her  jewelry  as  she 
was  accustomed  to  wear  aboard,  and  was  robbed  thereof  before  she  succeeded 
in  depositing  it  with  the  purser,  without  any  fault  on  her  part.*^ 

§  4500.  Loss  or  Damage  by  Fire. — The  first  section  of  the  Limited  Lia- 
bility Act,  §  4282,  Rev.  Stat.,  exempts  the  shipowner  from  loss  or  damage  by 
fire  to  goods  on  board  the  ship,  unless  caused  by  his  own  design  or  neglect.** 
The  case  of  loss  and  damage  by  fire  on  board  of  a  ship  is  also  within  the  pro- 
visions of  the  third  and  fourth  sections  of  the  act  of  1851,  although  provided 
for  by  §  1,  of  the  act.*"  Personal  participation  of  owner  in  negligence  essen- 
tial to  liability  in  order  to  make  the  owner  of  a  vessel,  in  case  of  loss  by  fire, 
liable  for  negligence,  it  must,  under  the  first  section  of  the  Limited  Liability 
Act,  §  4282,  Rev.  Stat.,  appear  that  the  owner  had  directly  participated  in  the 
negligence.  The  exception  does  not  extend  to  the  officers  and  crews  of  the 
vessel,  as   representing  the  owners.*^ 

Special  Contracts  and  Usage. — Originally  the  act  contained  a  proviso  that 
the  parties  may  make  such  contract  between  themselves  on  the  subject  as  they 
please.*'''  This  proviso  referred  to  express  contracts.**  Hence  a  local  custom 
that  shipowners  shall  be  liable  in  such  cases  for  the  negligence  of  their  agents, 
is  not  a  good  custom ;  being  directly  opposed  to  the  statute.*^  And  so  a  special 
contract  claimed  to  be  founded  on  usage  will  not  take  the  case  out  of  the  Act 
of  1851.80 

Loss  by  Fire  "While  Goods  in  Warehouse. — Rev.  St.,  U.  S.,  §  4282,  exempt- 
ing vessel  owners  from  liability  for  loss  of  or  damage  to  goods  by  fire  happen- 
ing to  or  on  board  of  the  vessel,  is  limited  in  its  application  to  fires  on  ship- 
board, and  has  no  application  to  loss  of  goods  by  fire  while  in  a  warehouse. ^^ 

Effect  of  Stipulation  in  Bill  of  Lading  for  Carriage  by  Rail  and  "Water. 
— See  ante,  "Construction,  Operation  and  Effect,"  §§  455-513;  "Operation  and 
Effect  Generally,"  §§  4452-4455. 

42.  Loss  or  damage  to  jewelry,  pre-  Co.  v.  "Wright  (U.  S.),  13  "Wall.  104,  30 
cious  metals,  moneys,  etc. — Norwich  Co.  L.  Ed.  585;  Providence,  etc.,  Steamship 
V.  "Wright  (U.  S.),  13  'Wall.  104,  20  L.  Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  578,  27 
Ed.   585.  L.   Ed.   1038,   3   S.   Ct.   379,   617;   Ex  parte 

43.  Personal  jewelry.— Rev.  St.,  §  4281  Phenix  Ins.  Co.,  118  U.  S.  610,  30  L.  Ed. 
[U.  S.  Comp.  St.,  1901,  p.  2942],  providing  274,  7  S.  Ct.  25;  Moore  v.  American 
that,  if  any  shipper  of  jewelry,  etc.,  con-  Transp.  Co.  (U.  S.),  24  How.  1,  16  L. 
tained  in  any  parcel  or  package  or  trunk  Ed.  674;  "Walker  v.  Transportation  Co. 
shall  take  the  same  as  freight  or  bag-  (U.  S.),  3  "Wall.  150,  18  L.  Ed.  173. 
gage  on  any  vessel  without  giving  writ-  45.  Providence,  etc..  Steamship  Co.  v. 
ten  notice  of  its  character  and  value,  and  Hill  Mfg.  Co.,  109  U.  S.  578,  27  L.  Ed. 
having   the    same    entered    on    the   bill    of  1038,   3   S.   Ct.  379,  617. 

lading,  the  shipowner  shall   not  be   liable  46.    "Walker   v.   Transportation   Co.    (U. 

as    carrier,    is    intended    to    apply    where  S.),  3  "Wall.  150,   18   L.   Ed.   172;   Craig  v. 

such   goods   are   received   from   a   shipper  Continental  Ins.  Co.,  141  U.  S.  638,  35  L. 

by    a    carrier    for    transportation    in    the  Ed.  886,  13   S.   Ct.  97. 

usual    course    of   business,    and    does    not  47.    Special     contracts     and     usage.  — • 

relieve     a    shipowner     from    liability     for  Moore  v.  American  Transp.   Co.   (U.  S.), 

jewelry  worn  and  carried  on  board  by  a  34  How.   1,   16   L.   Ed.   674. 

woman    passenger   with    the    intention    of  48.    "Walker  v.   Transportation    Co.    (U. 

placing   it   in   the   custody   of  the   purser,  S.),  3  "Wall.   150,   18  L.   Ed.   172. 

as  permitted  by  the  rules  of  the  ship,  but  49.    Walker   w.   Transportation   Co.    (U. 

which  was  stolen  by  an  employee  of  the  S.),  3  "Wall.  150,  18  L.  Ed.  172. 

ship   before    she   had   the    opportunity    to  50.    "Walker   v.   Transportation   Co.    (U. 

do   so.     Decree,   132   Fed.   52,   aiifirmed   in  S.),  3  "Wall.   150,  18  L.   Ed.   172. 

The   Minnetonka,   146   Fed.   509,  77   C.    C.  51.    Loss  by  fire  while  goods  in  ware- 

A.  217.  house.— Black  v.  Ashley,  44   N.  "W.   1130, 

44.  Loss  or  damage  by  fire. — Norwich  80  Mich.  90. 


4039  LIMITATIONS  OF  LIABILITY.  §§   4501-4502 

§§  4501-4505.  Loss  or  Damage  for  Which  Liability  Limited  to  Value 
of  Vessel  and  Pending  Freight — §  4501.  Maritime  and  Nonmaritime 
Torts  Generally. — Under  the  original  law  of  limited  responsibility  of  ship- 
owners the  owners  are  not  to  be  liable  beyond  their  interest  in  the  ship  and 
freight  for  the  acts  of  the  master  or  crew,  done  without  their  privity  or  knowl- 
edge. It  extended  to  liability  for  every  kind  of  maritime  tort,  loss,  damage 
and  injury.52  Section  4283,  Rev.  Stat.,  the  third  section,  limits  the  ship- 
owners liability  in  three  classes  of  damage  or  wrong-happening  without  their 
privity,  and  by  the  fault  or  neglect  of  the  master  or  other  persons  on  board,^* 
viz:  First  in  cases  of  embezzlement^*  or  loss  or  damage  to  goods  on  board ;^^ 
second,  damage  by  collision  to  other  vessels  and  their  cargoes ;  ^®  third,  any 
other  damage  or  forfeiture  done  or  incurred;  to  an  amount  not  exceeding  the 
value  of  the  vessel  and  freight  then  pending.^'^ 

Nonmaritime  Torts. — The  limitation  of  a  shipowner's  liability  for  maritime 
torts  not  the  result  of  his  own  fault,  provided  by  Rev.  St.,  §§  4283-4285 
(U.  S.  Comp.  St.,  1901,  pp.  2943,  2944),  was  extended  to  nonmaritime  torts 
by  the  provisions  of  Act  June  26,  1884,  c.  121,  §  18,  23  Stat.  57  (U.  S.  Comp. 
St.,  1901,  p.  2945),  limiting  the  individual  liability  of  a  shipowner  for  "any 
or  all  debts  and  liabilities,"  except  wages  and  liabilities  incurred  prior  to  such 
enactment,  to  his  share  in  the  vessel,  and  the  aggregate  liabilities  of  all  the 
owners  of  a  vessel  on  account  of  the  same  to  the  value  of  the  vessel  and  freight 
pending.^^ 

§  4502.  Obligations  Ex  Contractu. — The  Limited  Liability  Act,  as  orig- 
inally enacted,  did  not  include  the  owner's  individual  liability  for  obligations 
ex  contractu  incurred  without  his  knowledge  or  privity .^^  But  §§  4283  and 
4284,  Rev.  Stat.,  as  amended  by  the  18th  section  of  the  act  of  June  26,  1884 
(23  Stat,  at  L.  57,  chap.  121,  U.  S.  Comp.  Stat.,  1901,  p.  2945),  include  "any 
or  all  debts  and  liabilities"  of  the  owner,  incurred  on  account  of  the  ship,  with- 
out his  privity  or  fault. ®° 

52.  Maritime  and  nonmaritime  torts  "The  case  of  Ex  parte  Phenix  Ins.  Co., 
generally.— "In  Butler  v.  Boston,  etc.,  118  U.  S.  610,  30  L.  Ed.  274,  7  S.  Ct.  25, 
Steamship  Co.,  130  U.  S.  527,  32  L,.  Ed.  which  was  a  petition  for  the  benefits  of 
1017,  9  S.  Ct.  612,  the  words  'the  liability  the  Limited  Liability  Act  and  to  stay 
of  the  owner  *  *  *  shall  in  no  case  suits  at  common  law  against  the  owner 
exceed,'  etc.,  were  construed  as  extend-  for  liability  by  fire  carried  to  buildings 
ing  to  any  liability  'for  any  act,  matter,  on  land,  communicated  from  the  ship, 
or  loss,  damage  or  forfeiture,  done  or  in-  has  been  cited  as  holding  that  the  limited 
curred;'  and  as  therefor  providing  that  liability  statute  did  not  apply  to  such  a 
the  'owner  shall  not  be  liable  beyond  his  claim,  and  that  a  court  of  admiralty  could 
interest  in  the  ship  and  freight  for  the  not  draw  to  itself  jurisdiction  over  any 
acts  of  the  master  or  crew,  done  without  such  claim.  But  that  liability  was  in- 
his  privity  or  knowledge.' "  Richardson  curred  on  September  20,  1880,  a  date  an- 
V.  Harmon,  222  U.  S.  96,  56  L.  Ed.  110,  tecedent  to  the  Act  of  1884,  which  act 
32  S.   Ct.  27.  expressly  excluded  liabilities  which  arose 

53.  Norwich  Co.  v.  Wright  (U.  S.),  13  before  its  passage.  That  the  decision  by 
Wall.   104,   20   L.   Ed.   585.  this  court  was  not  made  until  November, 

54.  Embezzlement. — Moore  v.  Ameri-  1886,  and  that  the  opinion  makes  no  ref- 
can  Transp.  Co.  (U.  S.),  34  How.  1,  16  L.  erence  to  the  Act  of  1884,  is  of  no  im- 
Ed.  674.  portance,    since    the    act   had    no    applica- 

55.  Loss  or  damage  to  goods  on  board.       tion."     Richardson  v.  Harmon,  222  U    ,S 
—Norwich     Co.    v.    Wright     (U.    S.),     13        96,   56   L.   Ed.   110,   32   S.   Ct.   27. 

Wall.   104,   20  L.   Ed.   585.  59.   Obligations  ex   contractu.— Richard- 

56.  See  post,  "Collision,"  §  4503.  son   v.    Harmon,   222   U.   S.   96,   56   L    Ed 

57.  Norwich  Co.  v.  Wright   (U.   S.),   13       110,   32   S.   Ct.   27. 

Wall.  104,  20  L.  Ed.  585;  Moore  v.  Amer-  60.     Richardson   v.    Harmon,    222   U     S 

ican   Transp.   Co.    (U.   S.),   24   How.   1,   16  96,   56  L.   Ed.   110,  32  S.  Ct.   27'   The  San 

L.    Ed.   674.  Pedro,    223    U.    S.    365,    56    L.    Ed.    473,    32 

58.  Nonmaritime   torts. — Richardson   v.  S.   Ct.  275,  Ann.   Cas.  1913D,  1221. 
Harmon,   222  U.  S.   96,   56   L.    Ed.   110,   32  "The  legislation  is  in  pari  materia  with 
S.   Ct.   27.  the  Act  of  1851   (9  Stat.,  at  L.  635,  chap. 
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Personal  Contracts  of  Part  Owner. — A  vessel  owner  is  not  entitled  to 
limit  his  liability  upon  his  own  personal  contracts,®^  but  only  for  contracts 
made  by  the  master  or  other  agent  on  the  credit  of  the  ship.^^  Thus  the  stat- 
ute does  not  apply  so  as  to  exempt  a  part  owner  from  full  liability  for  supplies 
purchased  by  his  authority,  or  with  his  knowledge  and  consent,*^  or  for  serv- 
ices rendered  in  pursuance  of  a  contract  for  towing  and  wrecking  services  ^ 
entered  into  by  a  part  owner  of  the  vessel. 

§  4503.  Collision.-^The  third  division  of  §  4283,  Rev.  Stat.,  limits  the  ship- 
owner's liability  for  damage  by  collision  to  other  vessels  and  their  cargoes, 
where  the  collision  occurred  without  their  privity,  to  an  amount  not  exceeding 
value  of  the  vessel  and  freight  then  pending. ^° 


43,  §  3),  as  carried  into  the  Revised  Stat- 
utes as  §  4283,  et  seq.  (U.  S.  Comp.  Stat., 
1901,  p.  2943),  and  must  be  read  in  con- 
nection with  that  law;  and  so  read,  should 
be  given  such  an  effect  not  incongruous 
with  that  law,  so  far  as  consistent  with 
the  terms  of  the  later  legislation.  The 
former  law  embraced  liabilities  for  mar- 
itime torts,  but  excluded  both  debts  and 
liabilities  for  nonmaritime  torts.  The 
section  under  consideration  includes  debts, 
save  wages  of  seamen  and  liabilities  of 
an  owner  incurred  prior  to  the  passage  of 
the  law.  The  avowed  purpose  of  the 
original  act  was  to  encourage  American 
investments  in  ships.  This  was  accom- 
plished by  confining  the  owner's  individ- 
ual liability,  when  not  the  result  of  his 
own  fault,  in  the  instances  enumerated, 
to  his  share  in  the  ship.  The  same  public 
policy  is  declared  to  be  the  motive  of  the 
act  of  which  this  section  is  a  part.  True, 
a  liability  may  arise  out  of  a  contract  as 
well  as  from  a  tort.  But  a  liability  ex 
contractu  is  included  ex  vi  termini,  and 
the  addition  of  the  words  'and  liabilities' 
would  be  tautology  unless  meant  to  em- 
brace liabilities  not  arising  from  'debts.' " 
Richardson  v.  Harmon,  222  U.  S.  96,  56 
L.    Ed.   110,   32   S.    Ct.  27. 

61.  Personal  contracts  of  part  owner. 
—The  Loyal,  204  Fed.  930,  123  C.  C.  A. 
252,   affirming   decree   198   Fed.   591. 

Act  Cong.  June  26,  1884,  c.  121,  §  18, 
33  Stat.  57  (U.  S.  Comp.  St.,  1901,  p.  2945), 
limiting  the  individual  liability  of  a  ship- 
owner to  the  proportion  of  debts  that  his 
share  of  the  vessel  bears  to  the  whole, 
does  not  apply  to  a  case  where  persons 
are  not  sought  to  be  charged  as  shipown- 
ers, but  only  upon  a  personal  contract. 
Richardson  Fueling  Co.  v.  Seymour,  85 
N.   E.  496,  235  111.  319. 

1  Supp,  U.  S.  Rev.  St.,  1874-91,  p.  443, 
§  18,  limiting  the  individual  liability  of 
shipowners  to  the  proportion  of  the  ship 
owned  by  them,  restricts  the  liability  im- 
posed on  them  by  law  as  the  result  of 
such  ownership,  and  does  not  limit  their 
liability  on  contracts  made  by  them. 
Kerry  v.  Pacific  Marine  Co.,  54  Pac.  89, 
121  Cal.  564,  66  Am.  St.  Rep.  65,  modified 
54   Pac.   262. 

62.  The  Loyal,  198  Fed.  591. 


63.  Act  June  26,  1884,  c.  121,  §  18,  23 
Stat,  57  [tJ.  S.  Comp.  St.,  1901,  p.  2945], 
which  provides  that  "the  individual  lia- 
bility of  a  shipowner  shall  be  limited  to 
the  proportion  of  any  or  all  debts  and 
liabilities  that  his  individual  share  of  the 
vessel  bears  to  the  whole,"  is  to  be  con- 
strued in  connection  with  the  Limited  Lia- 
bility Act  of  1851  (Rev.  St.,  §  4283  [U.  S. 
Comp.  St.,  1901,  p.  2943]),  and  does  not 
apply  to  personal  contracts,  so  as  to  ex- 
empt a  part  owner  from  full  liability  for 
supplies  purchased  by  his  authority,  or 
with  his  knowledge  and  consent.  Ru- 
dolf V.   Brown,  137  Fed.  106. 

64.  Towing  and  salvage  contract. — A 
towing  company  entered  into  a  contract 
with  the  managing  agent  of  petitioner, 
which  was  the  owner  of  certain  vessels 
on  the  Great  Lakes,  by  which  it  agreed 
to  perform  all  towing  and  wrecking  serv- 
ice required  by  such  vessels  during  the 
season  at  certain  stated  prices.  One  of 
petitioner's  vessels  having  stranded,  the 
towing  company  was  called  on  pursuamt 
to  said  contract,  and  sent  a  tug  with 
wrecking  apparatus  to  the  assistance  of 
such  vessel,  where  it  spent  several  days 
in  pumping  and  attempting  to  get  her 
afloat,  but  unsuccessfully,  and  she  was 
lost.  Held,  that  section  18  of  Act  June 
26,  1884  (23  Stat.  57,  c.  121  [U.  S,  Comp. 
St.,  1901,  p,  2945]),  did  not  entitle  peti- 
tioner to  a  limitation  of  liability  for  the 
services  so  rendered  by  the  towing  com- 
pany under  its  contract  to  the  value  of 
the  salvage  recovered  from  the  wreck. 
Great  Lakes  Towing  Co,  v.  Mill  Transp. 
Co.,  155  Fed.  11,  83  C.  C.  A.  607,  22  L. 
R.  A.,   N.   S.,   769. 

65.  Collision. — La  Bourgogne,  210  U.  S. 
95,  52  L.  Ed.  973,  28  S.  Ct.  664;  The  Bal- 
timore (U.  S.),  8  Wall.  377,  19  L.  Ed. 
463;  Propeller  Niagara  v.  Cordes  (U.  S.), 
21  How.  7,  16  L.  Ed.  41;  The  Atlas,  93 
U.  S.  302,  23  L.  Ed.  863;  Norwich  Co.  v. 
Wright  (U.  S.),  13  Wall.  104,  30  L.  Ed. 
585;  Butler  v.  Boston,  etc.,  Steamship  Co., 
130  U.  S.  527,  32  L.  Ed.  1017,  9  S.  Ct. 
612;  Moore  v.  American  Transp.  Co.  (U. 
S.),  24  How.  1,  16  L.  Ed.  674;  The 
Wanata,  95  U.  S.  600,  24  L.  Ed.  461;  The 
Cayuga  (U.  S.),  14  Wall.  270,  20  L.  Ed. 
828. 
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In  cases  of  collision,  where  both  vessels  were  in  fault,  the  statute  of 
limited  liability  applies  for  the  claim  for  one-half  the  difference  between  the 
respective  losses  of  the  two  vessels,  the  obligation  to  pay  that  difference  being 
the  legal  liability  arising  from  the  collision.  The  damage  done  to  both  vessels 
should  be  added  together  in  one  sum,  and  equally  divided,  and  a  decree  should 
be  pronounced  in  favor  of  the  vessel  which  suffered  most  against  the  one 
which  suffered  least,  for  half  the  difference  between  the  amounts  of  their  re- 
spective losses.®^  The  owners  sustaining  the  greater  loss  can  not  under  the 
Limited  Liability  Act  claim  entire  exoneration  from  liability,  and  have  a  de- 
cree for  half  of  their  damage,  without  deducting  the  damage  to  the  other  ves- 
sel.®'^ In  such  case  the  statute  of  limited  liability  is  not  to  be  applied  until  the 
balance  of  damage  has  been  struck ;  and  then  the  party  against  whom  the  de- 
cree passes  may,  if  otherwise  entitled,  have  the  benefit  of  the  statute  in  respect 
of  the  balance,  which  he  is  decreed  to  pay.^* 

How  Damage  Estimated — Items  Included. — Subject  to  that  provision  in 
the  act  of  congress,  the  damages  which  the  owner  of  the  injured  vessel  is  en- 
titled to  recover  are  estimated  in  the  same  manner  as  in  other  suits  of  like  na- 
ture for  injuries  to  personal  property,  and  the  owner,  as  the  suffering  party,  is 
not  limited  to  compensation  for  the  immediate  effects  of  the  injury  inflicted, 
but  the  claim  for  compensation  may  extend  to  loss  of  freight,  necessary  ex- 
pense incurred  in  making  repairs,  and  unavoidable  detention.®^ 

Amount  of  Bond  and  Interest.- — Where  one-half  the  difference  between  the 
amounts  of  the  respective  losses  of  two  vessels,  both  being  at  fault  for  colli- 
sion, is  more  than  the  amount  of  the  bond  given  by  the  vessel  decreed  limita- 
tion of  liability,  with  interest  at  six  per  cent  per  annum  from  date  of  the  de- 
cree, it  is  proper  for  the  court  to  decree  as  damages  to  the  other  vessel  the 
amount  of  the  bond  with  such  interest.'^*' 

Interest  on  Amount  Salvaged  from  Offending  Ship. — Where  a  collision 
occurred  by  which  the  offending  ship  and  her  cargo  were  sunk  at  sea,  but 
strippings  from  the  ship  were  rescued  before  she  went  down,  from  which  the 
owner  afterwards  realized  several  thousand  dollars,  held,  that  in  awarding 
damages  against  the  owner,  limited  to  the  amount  of  their  interest  in  the  ship, 

66.  The  North  Star,  106  U.  S.  17,  27  L.  half  the  value  of  the  sunken  schooner,  and 

Ed.'  91,    1   S.    Ct.   41;   The    Manitoba,    122  to  limit  a  recovery  to  the,  "difference  be- 

U.   S.   97,   30   L.    Ed.   1095,   7   S.   Ct.    1158;  tween   the   values." 

The   Chattahoochee,   173  U.   S.  540,  43   L.  This  is  in  effect  extending  the  doctrine 

Ed.   801,   19   S.   Ct.  491.  of  The  Delaware,  161  U.  S.  459,  40  L.  Ed. 

In   The   Chattahoochee,    173   U.   S.    540,  771,   16   S.   Ct.   516,   wherein   the   question 

43  L.  Ed.  801,  19  S.  Ct.  491,  which  was  a  of  liability  for  the  loss  of  the  cargo  was 

collision    occasioned   by   the   mutual    fault  not  in  issue,  to  one  where  the  vessel  suf- 

of  a  steamer  and  a  schooner,  followed  by  fering  the  greater  injury  is  also  the  car- 

a  total  loss  of  the  latter,  the  survivor  was  rier    of    the    cargo.      The    Chattahoochee, 

permitted  to  deduct  from  one  half  of  the  173   U.    S.    540,   43    L.    Ed.    801,    19   S.    Ct. 

damages    recovered    for    the    loss    of    the  491. 

vessel  one  half  of  the  value  of  the  cargo  67.  The  North  Star,  106  U.  S.  17,  27  L. 

of   the    latter,    notwithstanding    the    total  Ed.  91,  1  S.  Ct.  41.     See  The  Chattahoo- 

loss  of  the  schooner,  and  the  fact  that  un-  chee,   173  U.   S.  540,  43  L.   Ed.  801,  19   S. 

der  the   Harter  Act  she  would  not  have  Ct.  491. 

been  liable  to  the  owner  of  the  cargo  for  68.  The  North  Star,  106  U.  S.  17,  27 
negligence  in  navigation.  It  was  held  in  L.  Ed.  91,  1  S.  Ct.  41.  See  The  Chatta- 
that  case  that  the  sunken  vessel  was  not  hoochee,  173  U.  S.  540,  43  L.  Ed.  801,  19 
entitled  to  the  benefit  of  any  statute  tend-  S.  Ct.  491;  The  Manitoba,  122  U.  S.  97, 
ing  to  lessen  its  liability  to  the  other  ves-  30  L.  Ed.  1095,  7  S.  Ct._  1158. 
sel,  or  to  an  increase  of  the  burden  of  such  69.  How  damage  estimated — Items  in- 
other  vessel,  until  the  amount  of  such  eluded. — The  Baltimore  (U.  S.),  8  Wall, 
liability  had  been  fixed  upon  the  princi-  377,  19  E.  Ed.  463;  The  Cayuga  (U.  S.), 
pie  of  an  equal  division  of  damages.  The  14  Wall.  270,  20  h.  Ed.  828. 
Albert  Dumois,  177  U.  S.  240,  44  L.  Ed.  70.  Amount  of  bond  and  interest. — The 
751,  20  S.  Ct.  595.  It  was  correct  to  de-  Manitoba,  122  U.  S.  97,  30  L.  Ed.  1095,  7 
duct    half   the    value    of    the    cargo    from  S.   Ct.   1158. 
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the  court  is  not  bound  to  allow  interest  on  the  proceeds  of  the  wreck  or  strip- 
pings;  but  may  in  its  discretion,  allow  interest  or  notJ^ 

Costs  and  Interest  in  Nature  of  Damages  Occasioned  by  Appeal. — The 
act  of  congress  limiting  the  liability  of  shipowners  in  a  case  of  collision  does 
not  release  them  from  the  payment  of  costs  in  the  district  court,  beyond  the 
amount  of  the  stipulation  filed  therefor,  if  they  appear  and  make  defense,  nor, 
in  case  they  appeal  to  the  circuit  court,  from  the  payment  of  the  costs  taxable 
there,  or  of  interest  in  the  nature  of  damages  occasioned  by  the  appealJ^ 

§  4504.  Personal  Injuries  and  Death  by  Wrongful  Act. — The  Limited 
Liability  Act  applies  to  cases  of  personal  injury  and  death  by  wrongful  act  as- 
well  as  to  those  of  loss  of,  or  injury  to,  property.''^ 

Conflict  of  Laws. — Where  the  law  of  a  state  to  which  a  vessel  belonged, 
in  other  words,  the  law  of  the  domicil  or  flag,  gives  a  right  of  action  for 
wrongful  death  if  such  death  occurred  on  the.  high  seas  on  board  of  the  vessel, 
the  right  of  action  given  by  the  law  of  the  domicil  or  flag  will  be  enforced  in 
an  admiralty  court  of  the  United  States  as  a  claim  against  the  fund  arising  in 
a  proceeding  to  limit  liability.'''* 

Collision  Gases. — The  personal  representatives  of  a  passenger  and  of  mem- 
bers of  a  crew  who  were  drowned  as  the  result  of  the  collision  of  their  vessel 
with  another  vessel  on  the  high  seas  may  recover  in  full  in  proceedings  for  the 
limitation  of  liability  of  such  other  vessel  a  liability  created  by  the  statutes  of 
the  state  of  the  vessel's  domicile,  in  favor  of  the  personal  representatives  of  a 
person  whose  death  is  caused  by  violence  or  negligence.'^s  The  main  objection 
is  that  the  statute  allows  a  recovery  beyond  the  maintenance  and  support  which 
is  the  limit  of  a  seaman's  rights  against  his  own  vessel  when  injured  by  the 


71.  Interest  on  amount  salvaged  from 
appending  ship. — The  Scotland,  118  U.  S. 
507,    30    L.    Ed.    153,    6    S.    Ct.    1174. 

72.  Costs  and  interest  in  nature  of  dam- 
ages occasioned  by  appeal. — The  Wanata, 
96  U.  S.  600,  24  L.  Ed.  461,  citing  Pro- 
peller Niagara  v.  Cordes  (U.  S.),  31  How. 
7,  16  L.   Ed.  41. 

73.  Personal  injuries  and  death  by 
wrongful  act. — Richardson  v.  Harmon, 
332  U.  S.  96,  56  L.  Ed.  110,  32  S.  Ct.  27, 
following  Butler  v.  Boston,  etc..  Steam- 
ship Co.,  130  U.  S.  527,  32  L-  Ed.  1017, 
9  S.  Ct.  612;  The  Albert  Dumois,  177  U. 
S.  240,  44  L.  Ed.  751,  20  S.  Ct.  595,  fol- 
lowing Butler  V.  Boston,  etc..  Steamship 
Co.,  130  U.  S.  527,  32  L.  Ed.  1017,  9  S. 
Ct.  612,  and  distinguishing  The  North 
Star,  106  U.  S.  17,  27  L.  Ed.  91,  1  S.  Ct. 
41,  and  The  Chattahoochee,  173  U.  S.  540, 
43  L.  Ed.  801,  19  S.  Ct.  491;  Craig  v. 
Continental  Ins.  Co.,  141  U.  S.  638,  35  L. 
Ed.  886,  12  S.  Ct.  97.  So  held  as  to 
§    4783,    Rev.    Stat. 

74.  Conflict  of  laws. — La  Bourgogne, 
210  U.  S.  95,  52  L.  Ed.  973,  28  S.  Ct.  664; 
The  Hamilton,  207  U.  S.  398,  52  L.  Ed. 
264,    28    S.    Ct.    133. 

75.  Collision  clause. — Judgment,  The 
Hamilton,  146  Fed.  724,  77  C.  C.  A.  150, 
affirmed  in  307  U.  S.  398,  53  L.  Ed.  264, 
28   S.   Ct.   133. 

Law  of  Delaware. — The  liability  created 
by  Act  Del.  Jan.  26,  1886,  as  amended  by 
Act  March  9,  1901,  in  favor  of  personal 
representatives  of  a  person  whose  death 
is  caused  by  violence  or  negligence,  will 


be  enforced  in  a  proceeding  in  admiralty 
for  the  limitation  of  liability  arising  out 
of  a  tortious  collision  on  the  high  seas- 
of  vessels  belonging  to  Delaware  corpo- 
rations. Judgment,  The  Hamilton,  146- 
Fed.  724,  77  C.  C.  A.  150,  affirmed  in  207 
U.  S.  398,  52  L.  Ed.  264,  28  S.   Ct.  133. 

Law  of  France. — Under  the  general 
law  that  the  territorial  sovereignty  of  a 
state  extends  to  a  vessel  of  such  siate 
when  it  is  upon  the  high  seas,  the  law  of 
France,  which  authorizes  a  recovery  for 
loss  of  life  against  a  vessel  in  fault  there- 
for, governs  in  proceedings  by  the  owner 
of  a  French  vessel  in  the  courts  of  the 
United  States  for  limitation  of  liability 
for  claims  arising  out  of  the  sinking  of 
such  vessel  in  collision  on  a  voyage  across 
the  Atlantic,  and  claims  for  loss  of  life 
resulting  from  the  collision  may  be 
proved  against  the  fund  paid  in  if  the  ves- 
sel is  held  in  fault.  Decree  117  Fed.  261, 
reversed  in  La  Bourgogne,  139  Fed.  433, 
71  C.  C.  A.  489. 

The  law  of  France,  which  authorizes  a 
recovery  for  loss  of  life  against  a  vessel 
in  fault,  will  be  enforced  by  the  courts  of 
the  United  States  in  a  proceeding  to  limit 
liability  for  claims  against  a  French  ves- 
sel found  to  be  at  fault  for  a  collision  in 
a  fog  on  the  high  seas,  although  the 
French  courts,  in  applying  to  the  facts 
found  the  international  rule  as  to  the 
speed  of  vessels  in  a  fog,  might  not  have 
held  such  vessel  to  be  at  fault.  La  Bour- 
gogne, 310  U.  S.  95,  52  L.  Ed.  973,  28  S- 
Ct.  664. 
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negligence  of  the  master  or  a  fellow  servant  on  his  ship.  But  the  question 
here  regards  the  liability  of  another  vessel.  The  contract  between  the  seaman 
and  the  owners  of  the  vessel  does  not  affect  the  case.'^^  Neither  does  the  Har- 
ter  Act,  even  if  its  terms  could  be  extended  to  personal  injuries  and  loss  of 
life.^'^  Neither  does  the  negligence  of  the  seaman's  vessel.''^  This  is  the  rule, 
although  both  vessels  in  colHsion  are  in  fault.'' ^  The  recovery  may  be  had 
under  the  Limited  Liability  Act,  although  the  local  law  gave  no  lien  or  privilege 
therefor  upon  the  vessel  itself.^" 

Part  Owner's  Proportion.— Act  June  26,  1884,  c.  121,  §  18,  23  Stat.  57 
(U.  S.  Comp.  St.,  1901,  p.  2945),  which  provides  that  "the  individual  liability 
of  a  shipowner  shall  be  limited  to  the  proportion  of  any  or  all  debts  and  lia- 
bilities that  his  individual  shares  of  the  vessel  bears  to  the  whole,"  is  appli- 
cable to  cases  of  personal  injury;  and  the  proportion  of  a  part  owner's  liabil- 
ity for  damages  in  case  of  a  personal  injury,  if  the  injury  occur  without  the 
privity  or  knowledge  of  any  of  the  owners,  is  the  proportion  which  his  in- 
terest in  the  vessel  bears  to  all  the  interests  therein,  and  not  more.*^ 

§  4505.  Salvage  Claim.— Under  the  Act  of  June  26,  1884  (23  Stat,  at  L. 
i7,  ch.  121,  U.  S.  Comp.  Stat.,  1901,  p.  2945),  a  salvage  claim  is  one  to  which 
the  Limited  Liability  Act  applies,  even  if  such  claim  was  not  included  within 
the  meaning  of  §  4283,  Rev.  Stat.^^ 

§§  4506-4514.  Condition  Precedent  to  Right  to  Limit  Liability — 
§  4506.  Seaworthiness  and  Sufficiency  of  Equipment. — The  owners  of  a 
vessel  are  not  entitled  under  §  4283,  U.  S.  Comp.  St.,  1904,  p.  2943,  to  a  limi- 
tation of  liability,  if  they  fail  to  provide  a  seaworthy  vessel  at  the  inception  of 
the  voyage.*^ 

Sufficiency  and  Competency  of  Crew. — It  is  the  duty  of  the  owners  of  a 
ship  carrying  goods  and  passengers,  not  only  to  provide  a  seaworthy  vessel, 
but  also  provide  their  vessel  with  a  crew  adequate  in  number  and  competent 
for  their  duty  with  reference  to  all  the  exigencies  of  the  intended  route;  not 
merely  competent  for  the  ordinary  duties  of  an  uneventful  voyage,  but  for  any 
exigency  that  is  likely  to  happen,  such,  for  example,  as  the  striking  of  the  ship 
on  a  reef  of  rocks,  and  the  consequent  imperative  necessity  for  instant  action 
to  save  the  lives  of  the  passengers  and  crew.^*  Under  Rev.  St.,  §  4463  [U.  S. 
Comp.  St.,  1901,  p.  3045],  which  requires  every  steam  vessel  carrying  pas- 
sengers to  have  in  her  service  a  full  complement  of  licensed  officers  and  full 
crew  sufficient  at  all  times  to  manage  the  vessel,  as  well  as  by  the  general  mari- 
time law,  the  crew  must  not  only  be  sufficient  in  numbers,  but  competent  for 

f 

76.  The  Hamilton,  207  U.  S.  398,  52  L,.  personal  representatives  of  the  passen- 
Ed.  364,  28  S.  Ct.  133,  distinguishing  The  gers  and  crew  of  both  vessels  who  died 
Osceola  189  U.  S.  158,  47  L.  Ed.  760,  23  as  the  result  of  the  collision.  The  Ham- 
S.  Ct.  483,  and  affirming  Erie  R.  Co.  v.  ilton,  146  Fed.  724,  77  C.  C.  A.  150. 
Erie,  etc.,  Transp.  Co.,  204  U.  S.  220,  51  gO.  The  Albert  Dumois,  177  U.  S.  240, 
L.   Ed.  450,  27   S.   Ct.  346.  44   L.   Ed.   751,   20  S.   Ct.   595;   Jakobsen  v. 

77.  The    Chattahoochee,    173   U.    S.    540,  Springer,  87  Fed.  948,  31  C.  C.  A.  315. 

43  L.  Ed.  801,  19  S.  Ct.  491;  The  Hamil-  gl.   Part  owner's  preparation.— Cook  v. 

ton,  207  U.  S.  398,  52  L.  Ed.  264,  28  S.  Smith,  187  Fed.  538,  109  C.  C.  A.  304,  af- 
Ct.  133.     See  post,  "Personal  Injuries  and       firming  decree   164  Fed.  628. 

°',='V/  Y.i°"^i"J  t"^"*^'  Inf  p^   T     FH  82.  Salvage  claim.-The  San  Pedro,  223 

.?■  V^^  Atlas,   93  US.   302,   33   L    Ed        ^_    g  ^g   ^_    g^     ^^3    33   ^     ^^ 

L    fed    364    3rS    Ct    ?33  ^""-  ^^'-  ""°'  ''^'• 

■79.   Both' vessels  in  fault— Where   two  8?-     Seaworthiness    and    sufficiency    of 

vessels     belonging     to     different     owners  equipment— In  re  Pacific  Mail  Steamship 

came  into   collision  as  the  result  of  fault  go.    130   Fed.   76,   64   C.   C.   A.   410,   69   L. 

on    the    part    of   both,    and    both    owners  ■'^-  ^-  "1- 

brought  proceedings  in  admiralty  to  limit  84.  Sufficiency  and  competency  of  crew. 

their   liability,   a   claim   for   damages   was  — In   re   Pacific   Mail   Steamship    Co.,   130i 

maintainable  against  both  vessels  by  the  Fed.  76,  64  C.  C.  A.  410,  69  L.  R.  A.  71. 
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all  the  duties  they  may  be  called  on  to  perform  in  any  exigency  that  is  likely  to 
happen,  and  unless  such  a  crew  is  supplied  the  owners  are  not  entitled,  under 
§  4493  [U.  S.  Comp.  St.,  1901,  p.  3058],  to  a  limitation  of  liability  under  §  4283 
[U.  S.  Comp.  St.,  1901,  p.  2943]  for  damages  to  persons  and  baggage  growing 
out  of  the  loss  of  the  vessel.ss  The  owners  are  liable  for  furnishing  an  inade- 
quate crew  which  they  shipped  large  enough  in  numbers  but  sick  with  fever.*^ 
Where  the  owners  appointed  an  imcompetent  superintendent  to  manage  ships 
in  Alaskan  waters,  they  were  not  entitled  to  a  limitation  of  liability  for  loss 
arising  from  sending  out  a  barge  in  windy  and  stormy  weather.^''  A  ship  is 
insufficiently  manned  where,  although  there  is  a  sufficient  number  of  sailors, 
they  are  unable  to  understand  and  execute  the  orders  because  of  their  inability 
to  understand  the  language  in  which  the  orders  of  the  officers  in  command 
have  to  be  given.^s 

Lifeboats,  Rafts  and  Disengaging  Apparatus. — ^The  question  whether 
vessels  not  fully  equipped  with  the  lifeboats,  life  rafts,  and  disengaging  ap- 
paratus required  by  the  laws  of  the  United  States  should  be  accorded  the  lim- 
itation of  liability  has  not  been  passed  upon  by  the  supreme  court,*^  but  the 
district  court  for  the  southern  district  of  New  York  has  held  that  the  owner  of 
a  steamship  is  not  debarred  from  maintaining  proceedings  for  limitation  of 
liability  on  account  of  claims  arising  from  her  loss  at  sea  on  the  ground  that  she 
was  at  the  time  violating  Rev.  St.,  §  4488  [U.  S.  Comp.  St.,  1901,  p.  3055],  re- 
quiring all  steamers  to  be  provided  with  such  number  of  lifeboats,  etc.,  as 
will  best  secure  the  safety  of  all  persons  on  board  in  case  of  disaster,  where, 
although  she  did  not  have  sufficient  boats  to  carry  all  persons  on  board,  she 
Tiad  complied  with  all  of  the  requirements  of  the  board  of  inspectors,  and  re- 
ceived their  certificate  to  that  effect,  and  carried  such  number  of  boats  as  the 
inspectors  determined  would  best  secure  the  safety  of  all  persons  on  board, 
Ijecause  a  greater  number  would  interfere  with  her  management,  and  create  an 
additional  danger.^" 

Sufficiency  of  Supply  of  Life  Preservers. — The  failure  of  a  sailing  vessel 
to  carry  a  sufficient  supply  of  life  preservers  for  her  passengers,  which  is  not 
required  by  act  of  congress  nor  by  custom,  can  not  be  charged  as  a  fault  against 
the  owners,  who  intrusted  her  equipment  entirely  to  a  competent  master,  which 
■will  deprive  such  owners  of  the  right  to  the  limitation  of  liability  provided  by 
Hev.  St.,  §  4283.91 

Defective  Equipment  Due  to  Neglect  of  Authorized  Agent  to  Provide 
Same. — See  post,  "Want  of  Privity  or  Knowledge  of  Owner  of  Negligence  or 
Defect,"  §  4507. 

85.  In  re  Pacific  Mail  Steamship  Co.,  were  Chinese,  and  only  two  were  able  to 
130  Fed.  76,  64  C.  C.  A.  410,  69  L.  R-  understand  the  language  spoken  by  the 
A.   71.  officers,   who   were  white   men,   and   they 

86.  The  Gentleman,  Fed.  Cas.  No.  5,324,  had  never  been  drilled  in  launching  the 
Ql(.    ij^o  lifeboats.     Held,-  that  the  vessel  was   not 

87.  Parsons  v.  Empire  Transp.  Co.,  Ill       "^^""^^^  -^^    ^'J    efficient    and    competent 

Fed.   202,    49    C.    C.   A.    302.  "^^/  ^"'^^  ^.V*  T^^^^^^  "^"^^^  °ffl    ■   '  °^^'f 

'        T,     -ff      nT  -I    o  I.-      r^  ^''^   t°   provide,   that   the   msufficiency   of 

88.  In  re  Pacific  Mail  Steamship  Co.,  the  crew  was  the  paramount  cause  of  the 
130  Fed.  76,  64  C.  C.  A.  410,  69  L.  R.  damages  to  persons  and  baggage,  and  that 
■^-  '^^-  such  owners  were  not  entitled  to  a  limita- 

The  passenger  steamer   City  of  Rio  de  tion   of  liability   for  damages   to   persons 

Janeiro  on  her  return  voyage  from  Hong-  and  baggage  arising  from  the  sinking  of 

Tcong  and  intermediate  ports  struck  on  a  the  vessel.     In  re  Pacific  Mail  Steamship 

sunken   rock   outside   San   Francisco   in   a  Co.,   130   Fed.   76,   64   C.   C.  A.   410,   69   L. 

fog  and  darkness,  and  sank  in  20  minutes  R.    A.    71. 

thereafter,  carrying  down  a  large  number  89.  Lifeboats,  rafts  and  disengaging 
of  her  passengers  and  crew.  She  carried  apparatus. — La  Bourgogne,  210  U.  S.  95, 
eleven  lifeboats,  all  of  which  should  have  52  L.  Ed.  973,  28  S.  Ct.  664. 
been  launched  in  five  minutes,  but  only  90.  La  Bourgogne,  117  Fed.  261,  re- 
three  were  launched  at  all,  and  two  of  those  versed  139  Fed.  433,  71  C.  C.  A.  489. 
were  swamped  by  improper  handling.  91.  Sufficiency  of  supply  of  life  preserv- 
The  crew  were  sufficient  in  number,  but  ers. — The  Jane  Grey,  99  Fed.  582. 
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§  4507.  Want  of  Privity  or  Knowledge  of  Owner  of  Negligence  or 
Defect. — Mere  negligence  of  itself  does  not  necessarily  establish  the  existence 
on  the  part  of  the  owner  of  a  vessel  of  "privity  or  knowledge,"  within  the 
meaning  of  Rev.  St.,  U.  S.,  §  4283  (U.  S.  Cortip.  St.,  1901,  p.  2943),  according 
to  shipowners  a  limited  exemption  from  liability. ^^ 

The  knowledge  or  privity  of  the  managing  officer  or  agent  of  a  corpo- 
ration is  the  knowledge  or  privity  of  the  corporation  within  the  meaning  of 
Rev.  Stat.,  §4283  (U.  S.  Comp.  St.,  1901,  p.  2943),  providing  for  the  limita- 
tion of  liability  of  shipowners  for  losses  caused  without  their  privity  or  knowl- 
edge.^^ 


92.  Want  of  privity  or  knowledge  of 
■owner  of  negligence  or  defect. — La  Bour- 
gog-ne,  210  U.  S.  95,  53  L.  Ed.  973,  28  S. 
Ct.  664,  affirming  144  Fed.  781,  75  C.  C. 
A.  647,  following  Providence,  etc..  Steam- 
ship Co.  V.  Hill  Mfg.  Co.,  109  U.  S.  578, 
27  L.   Ed.  1038,  3  S.   Ct.  379,  617. 

In  determining  the  Providence,  etc., 
■Steamship  Co.  v.  Hill  Mfg.  Co.,  109  U.  S. 
578,  27  L.  Ed.  1038,  3  S.  Ct.  379,  617,  it 
became  necessary  to  decide  whether,  if 
there  was  negligence  of  the  owner  of  a 
vessel  in  case  of  fire,  within  the  meaning 
of  the  1st  section  of  the  Act  of  1851,  such 
negligence  was  the  necessary  equivalent 
of  privity  and  knowledge  of  the  owner, 
as  expressed  in  the  3d  section  of  the  act. 
It  was  held  that  the  two  provisions  were 
■not  necessarily  coterminous,  that  negli- 
gence under  the  1st  section  of  the  act 
■might  exist  so  as  to  prevent  the  unquali- 
fied limitation  given  ty  that  section,  and 
yet  the  owner  of  the  vessel  be  entitled  to 
the  more  limited  exemption  given  by  the 
3d  section,  which  depended  upon  the  ab- 
sence of  privity  or  knowledge.  In  other 
words,  it  was  decided  that  although  a 
loss  might  have  happened  by  the  negli- 
gence of  the  owner  of  the  vessel,  such 
loss  might  yet  not  have  been  occasioned 
with  the  knowledge  or  privity  of  such 
owner.  La  Bourgogne,  210  U.  S.  95,  52 
L.    Ed.   973,    28    S.    Ct.    664. 

"Nothing  to  the  contrary  is  properly 
to  be  deduced  from  the  case  of  The 
Main  v.  Williams,  152  U.  S.  122,  38  L. 
Ed.  381,  14  S.  Ct.  486,  *  *  *  for  that 
case  did  not  purport  in  the  slightest  de- 
gree to  overrule  or  qualify  the  previous 
decisions,  and  was  concerned,  not  with 
the  meaning  of  the  words  'privity  and 
knowledge,'  but  with  the  rule  to  be  applied 
in  determining  what  constituted  pending 
freight  within  the  meaning  of  the  law  for 
the  limitation  of  liability."  La  Bour- 
gogne, 210  U.  S.  95,  52  L.  Ed.  973,  28  S. 
Ct.    664. 

"It  may  be  that  there  are  general  ex- 
pressions found  in  some  cases  in  the 
lower  federal  courts,  decided  both  be- 
fore and  after  the  Hill  Case,  which  lend 
color  to  the  assumption  that  privity  and 
knowledge,  as  defined  in  the  statute,  is 
but  the  equivalent  of  mere  negligence. 
Such  of  the  cases  relied  upon,  however, 
as   were   decided   before   the   authoritative 


interpretation  of  the  statute  in  the  Hill 
Case,  were  necessarily  overruled  by  that 
decision,  and  so  far  as  those  decided  since 
may  be  inconsistent  with  the  previous 
rulings  of  the  court,  they  are  clearly  not 
entitled  to  weight."  La  Bourgogne,  210 
U.  S.  95,  53  L.  Ed.  973,  28  S.  Ct.  664. 

93.  Knowledge  or  privity  of  manager  of 
corporation. — In  re  Jeremiah  Smith  & 
Sons,  113  C.  C.  A.  391,  193  Fed.  395;  The 
Republic,  61.  Fed.  109,  9  C.  C.  A.  386; 
Parsons  v.  Empire  Transp.  Co.,  Ill  Fed. 
203,  49  C.  C.  A.  302;  Weisshaar  v.  Kim- 
ball Steamship  Co.,  128  Fed.  397,  63  C.  C. 
A.  139,  65  L.  R.  A.  84;  Craig  v.  Continen- 
tal Ins.  Co.,  141  U.  S.  638,  12  S.  Ct.  97, 
35   L.   Ed.  886. 

When  the  owner  is  a  corporation,  the 
privity  or  knowledge  must  be  that  of  the 
managing  officers  of  the  corporation. 
Craig  V.  Continental  Ins.  Co.,  141  U.  S. 
638,   35    L.    Ed.   886,   12    S.    Ct.   97. 

A  company  running  a  line  of  oyster 
boats  held  not  entitled  to  a  limitation  of 
liability  for  the  consequences  of  an  ex- 
plosion caused  by  negligence  in  the  fill- 
ing of  gasolene  tanks  where  the  work  was 
done  under  the  superintendence  of  the 
managing  agent  of  the  line  at  one  of  its 
termirjal  ports.  In  re  Jeremiah  Smith  & 
Sons,   193   Fed.   395,   113   C.   C.   A.   391. 

A  corporation  engaged  in  the  transpor- 
tation of  cargo  and  passengers  between 
Seattle  and  Alaskan  points  maintained  a 
line  of  steamers  to  St.  Michael,  which  was 
the  Alaskan  headquarters  of  its  fleet,  and 
there  transshipped  to  other  steamers  and 
barges,  which  were  run  by  the  company 
between  that  port  and  Dawson  and  other 
points  on  the  Yukon  river.  Its  general 
manager  was  located  at  San  Francisco, 
and  he  sent  a  superintendent  to  take 
charge  of  all  the  company's  business  at 
St.  Michael.  Such  superintendent  being 
compelled  to  return,  by  reason  of  illness, 
in  July,  left  in  charge  his  assistant,  who 
was  incompetent  for  the  position  by  rea- 
son of  his  inexperience  in  such  matters, 
which  was  known  to  the  general  manager, 
but  who  was  permitted  to  remain  in 
charge  during  the  remainder  of  the  sea- 
son. About  October  1st  he  contracted  on 
behalf  of  the  company  to  take  a  cargo 
to  Nome,  and  loaded  the  same  on  a  river 
barge,  which  was  wholly  unfit  for  such  a 
voyage   at   that    season,    and   which    sank 
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"Privity  or  Knowledge"  of  Oflacers  and  Crew.— The  words  "privity  or 
knowledge"  in  §  4283,  Rev.  Stat.,  does  not  extend  to  the  officers  and  crews  of 
vessels,  as  representing  the  owners,  but  the  privity  or  knowledge  must  be  that 
of  the  owners  themselves.^*  Thus  an  owner  who,  after  a  general  inspection, 
purchases  a  vessel  from  a  shipbuilder  of  recognized  standing  and  reputation, 
who  equips  her  with  machinery,  means,  and  appliances  which  are  suitable  and 
sufficient,  if  properly  used,  may  limit  his  liability  for  injuries  occasioned  by  the 
negligent  use  of  such  appliances  by  his  employees.®' 

Promulgation  of  Regulations  as  to  Speed. — The  duty  on  the  part  of  a 
steamship  company  seeking  limitation  of  liability  for  claims  arising  out  of  a 
collision  in  a  fog,  to  have  made  regulations  directing  that  its  steamers  be  not 
run  at  an  immoderate  rate  of  speed  in  a  fog,  in  order  to  negative  privity  or 
knowledge  of  fault,  was  sufficiently  discharged  by  promulgating  regulations 
which,  in  terms,  reiterated  the  international  rule,  and  called  for  compliance 
with  its  provisions. ^^ 

Duty  of  Inspection  Delegated  to  Skilled  Marine  Engineer. — Where  a 
corporation  owning  a  steam  vessel  had  delegated  to  a  competent  and  skilled 
marine  engineer  the  duty  of  inspecting  the  boiler  on  such  vessel,  and  supervis- 
ing the  repair  thereof,  it  was  entitled,  under  Rev.  St.,  §§  4283-4289,  to  limit 
its  liability  for  damage  resulting  from  an  explosion  of  the  boiler  through  a  de- 
fect not  apparent  to  an  unskilled  person,  although  there  had  been  negligence 
on  the  part  of  some  of  its  employees  in  the  inspection  or  repair  of  the  boiler.^'^ 


in  a  storm  before  having  started,  through 
the  additional  negligence  of  the  agent  in 
not  having  it  taken  to  a  safe  place.  Held 
that,  whether  such  agent  in  fact  had  au- 
thority to  accept  such  cargo,  he  held  os- 
tensible authority,  and  the  company  was 
bound  by  his  action,  and,  responsible  for 
his  negligence  and  incompetence,  and  was 
not  entitled  to  a  limitation  of  liability 
for  the  loss  under  Rev.  St.,  §§  4283-4285 
[U.  S.  Comp.  St.,  1901,  pp.  2943,  2944], 
which  were  not  intended  to  relieve  ship- 
owners from  personal  liability  for  their 
own  willful  or  negligent  acts.  Parsons  v. 
Empire  Transp.  Co.,  Ill  Fed.  202,  49  C. 
C.  A.  302. 

Defect  in  equipment  which  had  existed 
for  five  years. — A  corporation  owner  of 
a  vessel  held  not  entitled  to  a  limitation 
of  liability  against  a  claim  for  the  death 
of  an  employee  resulting  from  defective 
equipment  of  the  vessel,  which  defect  had 
existed  for  five  years.  In  re  Ross,  204 
Fed.  248,  122  C.  C.  A.  516,  reversing  de- 
cree, 196  Fed.  921. 

Obvious  defects — No  inspection — Use 
under  personal  direction  of  president. — 
Where  a  judgment  was  recovered  for  the 
death  of  a  person  on  a  derrick  scow  by 
the  breaking  of  a  part  of  the  derrick,-  the 
court  finding  that  the  part  was  obviously 
defective,  but  that  no  inspection  was 
made,  that  the  derrick  was  being  used 
under  the  personal  direction  of  defend- 
ant's president,  defendant  is  not  entitled 
to  limitation  of  liability  against  such 
judgment  on  the  ground  that  the  injury 
was  without  its  privity  or  knowledge, 
through  the  fault  or  negligence  of  the 
master  of  the  scow.  The  Capt.  Jack,  169 
Fed.  455. 


Acquiescence  of  president  of  company 
in  overloading  boat. — Where  the  presi- 
dent of  a  steamship  company  was  present 
in  a  small  boat  sent  ashore  by  one  of  the 
company's  ships,  and  acquiesced  in  the 
action  of  the  officer  in  charge  in  negli- 
gently permitting  the  boat  to  be  over- 
loaded, in  consequence  of  which  it  was 
swamped,  and  a  number  of  the  passen- 
gers were  drowned,  such  negligence  of 
the  officer  was  with  "the  privity  or 
knowledge"  of  the  company,  which  is  not 
entitled  to  a  limitation  of  its  liability  for 
claims  arising  out  of  the  disaster,  under 
Rev.  St.,  §§  4283-4285  [U.  S.  Comp.  St., 
1901,  p.  2944].  Judgment,  In  re  Kimball 
Steamship  Co.,  123  Fed.  838,  reversed  in 
Weisshaar  v.  Kimball  Steamship  Co.,  128 
Fed.  397,  63   C.   C.  A.   139,  65   L.  R.  A.  84. 

94.  "Privity  or  knowledge"  of  officers 
and  crew. — Craig  v.  Continental  Ins.  Co., 
141  U.   S.  638,  35   L.   Ed.   886,   12  S.   Ct.  97. 

The  master  of  a  tug,  through  whose 
negligent  towage  a  tow  was  stranded,, 
held  not  incompetent  in  such  sense  that 
his  employment  charged  the  owner  with 
privity,  which  deprived  it  of  the  right  to 
a  limitation  of  liability.  The  Murrell,  200' 
Fed.  826,  decree  affirmed  in  Baltimore, 
etc.,  Barge  Co.  v.  Eastern  Coal  Co.,  195- 
Fed.  483,  115   C.  C.  A.  393. 

95.  Inspection  on  purchase  from  builder. 
— Decree,  In  re  Excelsior  Coal  Co.,  136 
Fed.  271,  affirmed  in  142  Fed.  724,  74  C. 
C.  A.  56. 

96.  Promulgation  of  regulations  as  to 
speed. — Judgment  La  Bourgogne,  144  Fed. 
781,  75  C.  C.  A.  647,  affirmed  in  210  U.  S. 
95,    52   L.    Ed.   973,   28    S.    Ct.    664. 

97.  Duty  of  inspection  delegated  to 
skilled     marine     engineer.  —  The     Annie 
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Failure  of  Agent  to  Inspect  or  Provide  Suitable  Machinery. — A  ship- 
owner, who  has  provided  a  suitable  person  as  his  agent  to  inspect  or  provide 
for  the  proper  equipment  of  the  vessel,  is  not  deprived  of  the  benefit  of  the 
statute  limiting  Hability  by  proof  of  negligence  of  such  agent  in  failing  to  pro- 
vide such  equipment  or  to  maintain  it  in  good  condition  of  which  the  owner 
had  no  knowledge  or  notice.  The  owner  of  a  fleet  of  barges  employed  in  the 
lightering  service  is  not  deprived  of  the  right  to  a  limitation  of  liability  for 
the  death  of  an  employee  engaged  in  discharging  a  cargo  of  railroad  rails  from 
one  of  the  barges,  resulting  from  the  use  of  defective  tongs  borrowed  by  the 
master  from  another  boat,  where  it  was  shown  that  such  tongs  were  used  in- 
frequently and  were  not  a  part  of  the  ordinary  equipment  of  the  barges,  but 
were  supplied  to  some,  and,  when  needed  by  others,  were  borrowed  from 
them;  that  the  owner  had  no  knowledge  of  the  defect,  and  employed  compe- 
tent masters  on  whose  request  tongs  were  supplied  or  replaced  when  out  of 
repair.  ^^ 

§§  4508-4514.  Surrender  of  Vessel  and  Pending  Freight  or  Interest 
Therein — §  4508.  In  General. — The  real  object  of  the  federal  Limiting  Lia- 
bility Act  being  to  limit  the  liability  of  vessel  owners  to  their  interest  in  the 
adventure,  it  has  been  the  custom  in  assessing  the  value  of  ship  to  include  all 
that  belongs  to  the  ship  and  may  be  presumed  to  be  the  property  of  the  owner, 
not  merely  the  hull  together  with  the  boats,  tackle,  apparel  and  furniture,  with 
all  the  appurtenances  comprising  whatever  is  on  board  for  the  object  of  the 
voyage  belonging  to  the  owners,  whether  such  object  be  warfare,  the  convey- 
ance of  passengers,  goods,  or  the  fisheries. ^^  In  1875,  the  federal  court  for 
the  first  circuit  held  that  the  word  "ship"  as  used  in  the  statute  would  not  in- 
clude, in  the  case  of  a  whaler,  the  "whaling  outfit,  consisting  of  whaling  gear, 
casks,  provisions,  and  supplies  for  the  crew  and  trading,  known  as  the  'slops.'  " 
The  court  found  that  these  were  "appurtenances"  of  a  whaling  vessel,  and  be- 
cause congress  had  not  used  the  word  "appurtenances,"  which  appeared  in 
the  American  Limitation  of  Liability  Act,  it  was  itself  evident  intention  not  to 
include  that  which  is  "not  part  of  the  ship"  in  the  language  of  merchants,  but 
only  appurtenant  to  it,  as  is  necessary  for  a  special  voyage  or  adventure. ^  This 
was  a  narrow  construction  of  the  clause.  Subsequently  the  supreme  court 
held  that  the  word  "freight"  used  in  the  same  clause  was  not  to  be  given  a 
narrow  or  technical  definition,  and  although  the  precise  question  was  not  be- 
fore the  court,  it  laid  down  the  general  rule  as  above  stated,  in  effect  that  the 
clause  should  be  construed  broadly  to  cover  what  the  owners  have  at  risk  on 
the  vessel  for  the  object  of  the  adventure.^ 

Right  of  Action  Representative  of  the  Ship. — The  clear  purpose  of  con- 
gress was  to  require  the  shipowner,  in  order  to  be  able  to  claim  the  benefit  of 
the  Limited  Liability  Act,  to  surrender  to  the  creditors  of  the  ship  all  rights  of 
action  which  were  directly  representative  of  the  ship  and  freight.^  Where  a 
vessel  has  been  wrongfully  taken  from  the  custody  of  her  owners  or  destroyed 
through  the  fault  of  another,  there  exists  in  the  owner  a  right  to  require  the 
restoration  of  his  property,  either  in  specie  or  by  a  money  payment  as  compen- 
sation for  .a  failure  to  restore  the  property.     Manifestly,  if  the  option  was  af- 

Faxon,  75  Fed.  313,  31  C.  C.  A.  366,  modi-  1.  Swift  v.   Brownell,   Holmes  467,   Fed. 

fying   decree   66   Fed.   575.  Cas.   No.  13,695. 

98.  Failure  of  agent  to  inspect  or  pro-  2.  The  Buffalo,  154  Fed.  815,  83  C.  C.  A. 
vide  suitable  machinery. — The  Tommy,  531,  affirming  148  Fed.  331,  following 
151  Fed.  570,  81  C.  C.  A.  50,  reversing  142  Oberton  in  The  Main  v.  Williams,  153  U. 
Fed.   1034.                                                     •  S.   133,   14   S.   Ct.   486,   38   L.   Ed.   381   and 

99.  Surrender  of  vessel  and  pending  distinguishing  Swift  v.  Brownell,  Holmes 
freight  or  interest  therein. — The   Main  v.  467,  Fed.   Cas.   No.  13,695. 

Williams,  153  U.  S.  133,  14  S.  Ct.  486,  38  3.  Right  of  action  representative  of  the 

L.  Ed.  381;  The  Buffalo,  154  Fed.  815,  83       ship.— O'Brien  v.  Miller,  168  U.  S.  387,  43 
C    C.  A.  531,  affirming  148  Fed.  331.  L.   Ed.   469,   18   S.   Ct.   140. 
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forded  the  owner  of  the  ship  to  receive  back  his  property  or  its  value,  he  could 
not,  by  electing  to  take  its  value,  refuse  to  surrender  the  amount  as  a  condition 
to  obtaining  the  benefit  of  the  act,*  but  it  does  not  operate  an  assignment  of  the 
insurance  on  the  vessel.^ 

The  word  "interest,"  §  4285,  Rev.  Stat.,  was  intended  to  refer  to  the  extent 
or  amount  of  ownership  which  the  party  had  in  the  vessel  and  freight,  and 
whatever  the  extent  or  character  of  his  ownership  may  be,  the  amount  or  value 
of  that  interest  is  to  be  the  measure  of  his  liability.® 

§  4509.  Particular  Vessels  and  Parts  Thereof  Which  Must  Be  Sur- 
rendered.— Steam  Hoist  or  Derrick  as  Part  of  Vessel. — A  traveling  steam 
hoist  or  derrick,  mounted  upon  a  fuel  scow  specially  designed  to  be  used  with 
such  a  hoist,  and  from  which,  although  removable,  it  had  been  removed  but 
once  in  14  years,  is  a  part  of  the  vessel,  within  the  meaning  of  the  limitation 
of  liability  statute  (Rev.  St.,  §  4283  [U.  S.  Comp.  St.,  1901,  p.  2943] ).7 

Both  Vessels  in  Collision  Property  of  Petitioner. — The  purpose  of  pro- 
ceedings for  limitation  of  liability  for  a  collision  is  to  exempt  the  petitioner 
from  all  personal  liability  on  account  of  the  collision,  on  whatever  ground  it 
may  rest;  and  where  the  petition  is  for  the  limitation  of  liability  as  owner  of  a 
vessel  sunk,  but  it  is  found  on  the  hearing,  on  appropriate  allegations  in  the 
answer,  that  petitioner  was  also  owner  of  the  other  vessel  concerned,  and  that 
both  were  in  fault  for  the  collision,  it  is  a  condition  precedent  to  the  granting 
of  the  relief  sought  that  both  vessels  and  their  pending  freight  be  surrendered.^ 

Tugf  in  Charge  of  Lighter. — In  proceedings  for  limitation  of  liability,  grow- 
ing out  of  the  explosion  of  a  pump  boiler  on  a  lighter,  a  tug  which  was  in 
charge  of  the  lighter  should  also  be  surrendered  by  the  common  owner.® 

Other  Vessels  Employed  with  Vessel  Charged  with  a  Negligent  Injury, 
— The  fact  that  the  owner  of  a  vessel  charged  with  a  negligent  injury  also' 
owned  other  vessels  employed  in  connection  with  such  vessel  does  not  require 
their  surrender  in  a  proceeding  for  limitation  of  liability,  where  they  are  not 
charged  with  any  fault.^* 

§  4510.  Transfer  of  Interest  to  Trustee  or  Appraisement  and  Pay- 
ment into  Court  of  Value. — This  liability  of  the  shipowners  may  be  discharged 
by  surrendering  and  assigning  to  a  trustee  for  the  benefit  of  the  parties  injured, 
in  pursuance  of  the  fourth  section  of  the  act,  their  interest  in  the  vessel  and 
freight,  or  payment  of  their  value  into  court;  although  those  may  have  been 
diminished  in  value  by  the  collision  or  other  casualty  during  the  voyage. ^^ 
Rev.  St.,  §§  4283,  4285  [U.  S.  Comp.  St.,  1901,  pp.  2943,  2944],  clearly  give  the 
owner  of  any  vessel  the  right  to  personal  exemption  from  liability  for  any 
damage  occasioned  by  such  vessel  without  his  privity  or  knowledge  by  trans- 
ferring her  and  her  pending  freight  to  a  trustee  to  be  appointed  by  a  court  of 
admiralty,  and  although  admiralty  rule  54,  prescribing  the  procedure  under 
said  sections,  permits  him  at  his  option  to  retain  the  vessel  by  having  her  ap- 

4.  O'Brien  v.  Miller,  168  U.  S.  287,  43  8.  Both  vessels  in  collision  property  of 
L.   Ed.  469,  18  S.  Ct.  140.  petitioner.— Judgment    134    Fed.    749,    re- 

5.  The  City  of  Norwich,  118  U.  S.  468,  versed  in  The  San  Rafael,  141  Fed.  270, 
30   L.   Ed.    134,   6   S.    Ct.   1150;   Hoffeld  v.  ^2  C.  C.  A.  388 

United   States,    186  U.   S.   373,   46   L.   Ed.  9-  Jug   m   charge   of  lighter.— Thomp- 

1160,  22  S.  Ct.  927.  See  post,  "Insur-  I?"  Towmg,  etc.  Ass  n  v.  McGregor,  207 
s,nce."  Fed.  309,  124  C.  C.  A.  479. 

6.  The  City  of  Norwich,  118  U.  S.  468,  ,u'°-  T^t^''."' neX^e^t^^nllS,  Thl 
30  L.  Ed.  134,  6  S.  Ct.  1150;  Hoffeld  v.  &,^,f  T*]'  v.A  f^F  in]ury.-The 
TT   -i  J    Ct  i        io^   TT    o    nr,r>    AC   T     irj        ounbeam,   195    eea.   468. 

H«n   l^c^r!'  ool    ^-   ^-        '         ^-   ^  11.  Transfer  of  interest  to  trustee  or  ap- 

iibu,  ^^  s.  (.t.  \)^j.  praisement    and    payment    into    court    of 

7.  Steam  hoist  or  derrick  as  part  of  ves-  value.— Norwich  Co.  v.  Wright  (U.  S.),  13- 
sel.— Decree  148  Fed.  331,  affirmed  in  The  -Wall.  104,  30  L.  Ed.  585;  The  Benefactor, 
Buffalo,  154  Fed.  815,  83  C.  C.  A.  531.  103  U.  S.  339,  36  E.  Ed.  351. 


4049  LIMITATIONS  OF  LIABILITY.  §§   4510-4514 

praised  and  paying  her  appraised  value,  and  pending  freight  into  court  or  giv- 
ing a  stipulation  therefor,  he  still  has  the  right  before  an  appraisement  made 
on  his  petition  has  been  accepted,  or  any  order  has  been  made  thereon,  to  dis- 
miss that  part  of  his  petition,  and,  instead,  to  ask  for  the  appointment  of  a  trus- 
tee to  whom  he  may  transfer  the  vessel  and  her  freight. ^^ 

Ex  Parte  Appraisement. — Although  some  prior  notice  of  the  holding  of  the 
appraisement  might  very  well  have  been  served  upon  a  person  named  in  the 
libel  and  petition  as  a  respondent,  even  if  he  was  out  of  the  jurisdiction  of  the 
court,  yet  the  appraisement  ex  parte  was  not  void,  because  Rule  54  does  not  re- 
quire prior  notice  of  the  appraisement  to  be  given  to  any  one,  and  only  re- 
quires a  monition  to  be  issued  after  a  stipulation  has  been  given  or  a  transfer 
has  been  made  to  a  trustee.^^  The  making  of  the  appraisement  ex  parte,  and 
the  taking  of  the  stipulation  thereupon,  are,  at  most,  an  irregularity  which  the 
district  court  can  correct.^*  The  stipulation  stands  in  the  place  of  the  vessel 
and  her  freight,  leaving  to  the  court  its  usual  power  to  act,  on  proper  applica- 
tion, in  respect  to  giving  a  new  or  further  stipulation.^'* 

§  4511.  Bond  for  Payment  into  Court. — Where  the  owners  of  a  vessel, 
in  proceedings  for  limitation  of  their  liability  for  a  collision,  gave  bond  con- 
ditioned for  the  payment  into  court  on  its  order  of  the  appraised  value  of  the 
vessel  "and  the  interest  on  the  same  as  provided  by  law,"  and  thereafter  con- 
tested their  liability,  the  result  being  an  award  against  the  vessel  exceeding- 
its  value,  the  stipulators  are  liable  for  interest  on  the  bond  from  the  date  of 
its  execution  at  the  legal  rate.^* 

§  4512.  Abandonment  to  Underwriters. — The  right  to  proceed  for  a  lim- 
itation of  liability  is  not  lost  or  waived  by  a  surrender  of  the  ship  to  under- 
writers.i'' 

§  4513.  Total  Loss  of  Vessel. — If  the  vessel  and  her  freight  be  totally 
lost,  the  liability  of  her  owner  is  thereby  extinguished.^^ 

§  4514.  Effect  of  Failure  to  Surrender  Pending  Freight. — Failure  tO' 
surrender  pending  freight  to  the  trustee  does  not  necessitate  a  refusal  to  allow 
the  limitation  of  liability  for  claims  arising  out  of  a  collision  at  sea,  where 
there  is  an  honest  controversy  as  to  whether  there  was  any  pending  freight 
to  be  surrendered,  and  there  is  no  question  as  to  the  insolvency  of  the  owner.^* 

Recovery  of  Amount  Not  Surrendered. — Under  the  Limited  Liability  Act,, 
U.  S.  Stat.,  §§  4282,  4285,  a  shipowner  who  retains  the  sum  of  the  damages 
which  have  been  awarded  him  for  the  loss  of  his  ship  and  freight  by  collision 

12.  Ohio  Transp.  Co.  v.  Davidson  134,  6  S.  Ct.  1150;  The  Scotland,  118  U.  S, 
Steamship  Co.,  148  Fed.  185,  78  C.  C.  A.  507,  30  L.  Ed.  153,  6  S.  Ct.  1174;  The 
319.  Great  Western,   118  U.  S.   520,  30  L.   Ed. 

13.  Ex  parte  appraisement. — ?n  re  Mor-      156,  6  S.  Ct.  1172. 

rison,   147  U.   S.   14,   37   L.   Ed.   60,   13   S.  18.  Total  loss  of  vessel.— La  Bourgogne,. 

Ct    246  210  U.  S.  95,  52  L.  Ed.  973,  28  S.   Ct.  664; 

14.  The  Benefactor,  103  U.  S.  239,  247,  Norwich  Co.  v.  Wright  (U.  S.),  13  Wall. 
26  L.  Ed.  851;  In  re  Morrison,  147  U.  S.  104,  20  L.  Ed.  585;  The  Benefactor,  103  U. 
14    37  L.  Ed.  60,  13  S.   Ct.  246.  S.  239,  26  E.  Ed.  351;  The  Chattahoochee, 

15.  In  re  Morrison,  147  U.  S.  14,  37  L.  173  U.  S.  540,  43  L.  Ed.  801,  19  S.  Ct.  491; 
Ed.  60,  13  S.  Ct.  246;  The  Wanata,  95  U.  The  Scotland,  105  U.  S.  24,  26  L.  Ed. 
S  600  24  L.  Ed.  461;  United  States  v.  1001;  Providence,  etc.,  Steamship  Co.  v. 
Ames,' 99  U.  S.  35,  25  L.  Ed.  295;  The  Hill  Mfg.  Co.,  109  U.  S.  578,  27  L.  Ed. 
City  of  Norwich,  118  U.  S.  468,  30  L.  Ed.  1038,  3  S.  Ct.  379,  617;  Craig  v.  Conti- 
134,  6  S.   Ct.  1150.  nental   Ins.   Co.,  141  U.  S.  638,  35  L.   Ed. 

16.  Bonds  for  payment  into  court. — De-  886,  12  S.  Ct.  97;  The  North  Star,  106  U. 
cree,  In  re  Lakeland  Transp.  Co.,  103  Fed.  S.  17,  27  L.  Ed.  91,  1  S.  Ct.  41. 

338,  modified  in  The  George  W.  Roby,  111  19.  Effect  of  failure  to  surrender  pend- 

Fed.  601,  49  C.  C.  A.  481.  ing    freight. — Judgment,    La    Bourgogne, 

17.  Abandonment  to  underwriters.— The  144  Fed.  781,  75  C.  C.  A.  647,  affirmed  in 
City  of  Norwich,  118  U.  S.  468,  30  L.  Ed.  210  U.  S.  95,  52  L.  Ed.  973,  28  S.  Ct.  664. 
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with  another  vessel  which  was  in  fault,  has  not  surrendered  "the  amount  or 
value"  of  his  interest  in  the  ship;  he  has  not  given  up  "the  whole  value  of  the 
vessel,  he  has  not  transferred  his  interest  in  such  vessel  and  freight."  It  fol- 
lows, therefore,  that  the  shipowner  to  the  extent  of  the  damage  paid  him 
on  account  of  the  collision,  is  liable  to  the  creditors  of  the  ship,  and  that  the 
cargo  owners  can  recover  by  an  action  in  personam  against  the  shipowner 
the  due  average  proportion  of  the  expenses  at  the  port  of  refuge  incurred  for 
the  benefit  of  the  ship  and  freight.^" 

§§  453  5-4524.  What  Constitutes  Value  of  Ship  and  Freight— §  4515. 
Point  of  Time  at  Which  Value  Taken.— The  law  limits  the  liability  to  the 
value  of  the  ship  and  freight  after  the  injury  has  occurred,  but  not  before — 
aliter,  under  the  English  law.^i  The  point  of  time  at  which  the  amount  or 
value  of  the  owner's  interest  in  ship  and  freight  is  to  be  taken  for  fixing  his 
liability  is  the  termination  of  the  voyage  on  which  the  loss  or  damage  occurs. ^^ 
If  the  ship  is  lost  at  sea,  or  the  voyage  be  otherwise  broken  up  before  arriving 
at  her  port  of  destination,  the  voyage  is  then  terminated  for  the  purpose  of 
fixing  the  owner's  liability.^^ 

§  4516.  Freight  and  Passenger  Money  Estimated. — No  freight  except 
what  is  earned  is  to  be  estimated  in  fixing  the  amount  of  the  owner's  liability  f* 
and  this  liability  extends  to  freight  and  passage  money  prepaid  at  the  port  of 
departure. 25  Where  a  vessel  is  lost  on  a  voyage,  and  thereby  contracts  of 
transportation  are  unperformed,  it  may  be  that  there  will  be  no  freight  earned 
and  none  to  be  surrendered. ^^  But  freight  and  passage  money  which  was  re- 
ceived for  the  voyage  under  an  absolute  agreement  that  the  sums  so  paid  were, 
in  any  event,  to  belong  to  the  owner  of  the  vessel,  which  were  tantamount  to 
stipulations  that,  although  such  freight  and  passage  moneys  might  be  only 
partially  earned,  the  right  to  the  whole  amount  was  contractually  complete, 
must  be  surrendered  as  freight  pending  on  the  voyage  under  the  rule  that  the 
duty  to  surrender  pending  freight  to  entitle  to  a  limitation  of  liability  must  be 
liberally  construed  against  the  shipowner.^^     Where  a  ship,  at  the  time  she  was 

20.  Recovery  of  amount  not  surrendered.  land,  118  U.  S.  507,  30  L.  Ed.  153,  6  S.  Ct. 
—O'Brien  v.  Miller,  168  U.  S.  287,  42  L.  1174;  The  Great  Western,  118  U.  S.  520, 
Ed.   469,    18    S.    Ct.    140.  30  L.  Ed.  156,   6  S.   Ct.  1172. 

21.  So  held  in  collision  cases. — Norwich  25.  Passage  money  and  freight  prepaid. 
Co.  V.  Wright  (U.  S.),  13  Wall.  104,  20  L.  —Under  the  Limited  Liability  Act,  Rev. 
Ed.  585;  The  Benefactor,  103  U.  S.  239,  Stat.,  §  4283,  the  liability  of  a  shipowner 
26  L.  Ed.  351;  The  City  of  Norwich,  118  for  the  "freight  then  pending"  extends  to 
U.  S.  468,  30  L.  Ed.  134,  6  S.   Ct.  1150.  passage  money,  and  to  freight  prepaid  at 

22.  The  City  of  Norwich,  118  U.  S.  468,  the  port  of  departure.  The  Main  v.  Wil- 
30  L.  Ed.  134,  6  S.  Ct.  1150;  The  Scot-  liams,  152  U.  S.  123,  38  L.  Ed.  381,  14 
land,  118  U.  S.  507,  30  L.  Ed.  153,  6  S.  Ct.  S.    Ct.   486. 

1174;  The   Great  Western,   118  U.   S.   520,  26.   La  Bourgogne,   210  U.   S.   95,  52   L. 

30   L.    Ed.   156,   6   S.   Ct.   1172;   The   Scot-  Ed.  973,  28  S.  Ct.  664,  following  Norwich 

land,   105   U.   S.   24,   26   L.   Ed.   1001;    The  Co.   v.   Wright    (U.   S.),   13  Wall.    104,   20 

Benefactor,  103  U.  S.  239,  26  L.  Ed.  351.  L.  Ed.  585. 

Collision. — The  value  of  the  vessel  and  In  respect  to  the  pending  freight,  which 

freight   for  the  purposes   of  limitation  of  must  be   surrendered  by  a   shipowner,   in 

liability  is  to  be  assessed  at  no  later  period  order  to  secure  the  statutory  limitation  of 

than  the  termination  of  the  voyage  during  liability,   the   law   is   that   freight   pending 

which      the      collision      happened.       The  is  freight  earned;  and  when  the  voyage  is 

George  L.  Garlick,  107  Fed.  542,  46  C.  C.  broken  up  by  the  wrecking  of  the  ship  be- 

A.  456.  fore  reaching  her  destination,  there  is  or- 

23.  The  City  of  Norwich,  118  U.  S.  468,  dinarily  no  freight  earned,  for,  even 
30  L.  Ed.  134,  6  S.  Ct.  1150;  The  Scotland,  though  prepaid,  in  the  absence  of  special 
118  U.  S.  507,  30  L.  Ed.  153,  6  S.  Ct.  1174;  contract,  it  may  be  recovered  back  by 
The  Great  Western,  118  U.  S.  530,  30  L.  the  shipper.  Pacific  Coast  Co.  v.  Rey- 
Ed.  156,   6  S.   Ct.  1172.  nolds,   114   Fed.  877,   52  C.   C.  A.  497. 

24.  Freight  and  passenger  money  es-  27.  La  Bourgogne,  210  U.  S.  95,  52  L. 
timated. — The  City  of  Norwich,  118  U.  S.  Ed.  973,  28  S.  Ct.  664,  following  The  Main 
468,  30  L.  Ed.  134,  6  S.  Ct.  1150;  The  Scot-       v.  Williams,  152  U.  S.  133,  38  L.  Ed.  381, 
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stranded  and  the  voyage  terminated,  was  carrying  passengers,  who  had  prepaid 
their  passage  under  contracts  providing  that  in  case  of  the  loss  of  the  vessel 
the  passage  money  should  not  be  refunded,  such  passage  money  must  be  con- 
sidered the  same  as  freight  earned,  and  surrendered  by  the  owner  in  proceed- 
ings for  the  limitation  of  liability ;  and  no  deduction  can  be  made  because  cer- 
tain of  the  tickets  were  given  to  the  passengers  by  the  shipowners,  nor  on  ac- 
covmt  of  a  sum  paid  by  such  owner  for  the  transportation  of  the  passengers 
from  the  place  of  the  stranding  to  their  port  of  destination. ^^ 

§  4517.  What  Constitutes  Earnings  of  Voyage. — The  earnings  of  the 
voyage  which  a  shipowner  is  required  by  the  statute  to  surrender  in  order  to 
obtain  a  limitation  of  liability  for  losses  occurring  on  such  voyage  are  those 
only  of  the  particular  voyage  which  exposed  the  passengers  or  property  to 
risk;  and  where  a  steamship  was  engaged  in  making  regular  trips  across  the 
Atlantic  from  Havre  to  New  York  and  return,  discharging  her  passengers  and 
cargo  at  each  terminal  port,  each  of  the  trips  between  such  ports  constitutes  a 
separate  voyage,  within  the  meaning  of  tlie  statute,  and  in  proceedings  for 
limitation  of  liability  for  claims  arising  out  of  the  sinking  of  the  ship  in  colli- 
sion while  on  her  way  from  New  York  to  Havre  the  owner  is  not  required  to 
surrender  the  earnings  of  the  preceding  trip  from  Havre  to  New  York.^^     The 


14  S.  Ct.  486,  and  O'Brien  v.  Miller,  168 
U.  S.  387,  42  L.  Ed.  469,  18  S.  Ct.  140;  La 
Bourgogne,  139  Fed.  433,  71  C.  C.  A.  489, 
reversing,  117  Fed.  361. 

Sums  prepaid  for  freight  and  passage  on 
the  voyage,  under  an  absolute  agreement 
that  such  sums  are,  in  any  event,  to  be- 
long to  the  owner  q^  the  vessel,  must  be 
surrendered  as  freight  then  pending  on 
the  voyage,  within  the  meaning  of  Rev. 
St.,  U.  S.,  §§  4383,  4384  (U.  S.  Comp.  St., 
190],  p.  2943),  in  proceedings  for  the  lim- 
itation of  liability  for  claims  arising  out 
of  the  sinking  of  the  vessels  as  a  result 
of  a  collision  at  sea.  Judgment,  La  Bour- 
gogne, 144  Fed.  781,  75  C.  C.  A.  647, 
affirmed  in  210  U.  S.  95,  52  L.  Ed.  973, 
28    S.    Ct.    664. 

By  the  terms  "freight  pending"  and 
^'freight  for  the  voyage,"  as  used  in  Rev. 
St.,  §§  4283,  4284  [U.  S.  Comp,  St.,  1901,  p. 
2943],  is  meant  the  earnings  of  the  voyage, 
whether  for  the  carriage  of  passengers  or 
merchandise,  and  where  passage  or  freight 
money  is  prepaid  under  contracts  by 
which  it  becomes  the  absolute  property  of 
the  shipowner  whether  the  voyage  is  com- 
pleted or  not,  it  must  be  regarded  as 
earned,  although  the  vessel  is  lost,  and 
must  be  surrendered  by  the  owner  to  en- 
title him  to  a  limitation  of  liability  un- 
der the  statute  for  claims  growing  out 
of  such  loss.  Decree  117  Fed.  261,  re- 
versed in  La  Bourgogne,  139  Fed.  433,  71 
C.  C.  A.  489. 

28.  Pacific  Coast  Co.  v.  Reynolds,  114 
Fed.  877,  52  C.  C.  A.  497. 

29.  What  constitutes  earnings  of  voy- 
age.— Decree  117  Fed.  261,  reversed  in  La 
Bourgogne,  139  Fed.  433,  71  C.  C.  A.  489; 
S.  C,  210  U.  S.  95,  52  L.  Ed.  973,  28  8. 
Ct.  664,  affirming  144  Fed.  781,  75  C.  C. 
A.    647. 

Where  a  steamship  was  engaged  in  mak- 
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ing  regular  trips  across  the  Atlantic  from 
Havre  to  New  York  and  return,  each  trip 
between  the  two  terminal  ports  consti- 
tutes a  "voyage,"  within  the  meaning  of 
the  statute  providing  for  limitation  of  lia- 
bility of  owners  to  their  interest  in  the 
vessel  "and  her  freight  for  the  voyage" 
(Rev.  St.,  §  4284  [U.  S.  Comp.  St.,  1901,  p. 
2943]);  and  the  owner,  in  instituting  pro- 
ceedings thereunder  for  limitation  of  lia- 
bility for  claims  arising  out  of  the  sinking 
of  the  ship  in  collision  while  on  her  way 
from  New  York  to  Havre,  is  not  required 
to  deposit  the  freight  earned  on  the  pre- 
ceding trip  from  Havre  to  New  York. 
La  Bourgogne,  117  Fed.  261,  reversed  in 
139   Fed.   433,   71   C.    C.  A.   489. 

"As  §§  4283,  4284,  Rev.  Stat.  (U.  S. 
Comp.  Stat.,  1901,  p.  2943),  are  in  pari  ma- 
teria, the  two  must  be  considered  to- 
gether, and  therefore  the  freight  then 
pending,  referred  to  in  §  4283,  is  freight 
then  pending  for  'the  same  voyage,'  or 
'for  the  voyage,'  as  these  words  are  used 
in  §  4284."  La  Bourgogne,  310  U.  S.  95, 
52  L.  Ed.  973.  28  S.  Ct.  664.  See  ante, 
"Construction,"    §    4498. 

"In  common  parlance,  each  of  these 
trips  was  a  separate  voyage.  Undoubt- 
edly the  word  'voyage'  may  have  different 
meanings  under  different  circumstances, 
depending  on  the  subject  to  which  it  re- 
lates or  the  context  of  the  particular  con- 
tract in  which  the  word  is  employed. 
This  is  illustrated  by  the  use  of  that  word 
in  the  subsidy  contract,  where  the  word 
is  used  as  signifying  a  sailing  from  Havre 
to  New  York  and  the  return  trip  to 
Havre."  The  meaning  of  the  word  in 
§§^  4283,  4284,  Rev.  Stat.,  "must  be  ascer- 
tained by  considering  the  context  of  the 
sections  and  the  remedy  which  they  were 
intended  to  afford;  in  other  words,  their 
obvious  intent  and  purpose.    The  intimate 
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construction  of  the  statute  as  applied  to  such  case  cannot  be  affected  by  the 
fact  that  in  a  contract  for  carrying  mails,  between  the  ship  and  the  French 
government,  a  round  trip  was  designated  as  a  voyage.*" 

§  4518.  Ship  Subsidy  Money.— No  part  of  the  annual  subsidy  paid  to  a. 
steamship  company  by  the  French  government  in  consideration  of  the  opera- 
tion of  a  weekly  steamship  service  between  Havre  and  New  York  need  be  sur- 
rendered as  freight  pending  for  the  voyage,  within  the  meaning  of  Rev.  St.,  U. 
S.,  §§  4283,  4284  (U.  S.  Comp.  St.,  1901,  p.  2943),  in  proceedings  for  the  lim- 
itation of  liability  for  claims  arising  out  of  the  loss  of  one  of  the  vessels  of 
such  steamship  company  in  a  collision  on  a  voyage  from  New  York  to  Havre.*^ 
In  proceedings  by  a  French  steamship  company  under  Rev.  St.,  §  4284  [U.  S- 
Comp.  St.,  1901,  p.  2943],  for  limitation  of  liability  for  claims  arising  out  of  the 
sinking  of  one  of  its  ships  while  on  a  voyage  from  New  York  to  Havre,  the 
"freight  for  the  voyage"  which  the  petitioner  is  required  by  the  statute  to  sur- 
render can  not  be  construed  to  include  any  part  of  an  annual  subsidy  paid  tO' 
the  company  by  the  French  government,  in  consideration  for  which  the  com- 
pany agreed  to  build  and  maintain  a  weekly  steamship  service  between  Havre 
and  New  York,  the  vessels  to  be  built  in  France  and  to  be  of  a  character,  size, 
speed,  and  equipment  specified,  and  subject  to  the  use  of  the  government  in 
case  of  war  or  other  extraordinary  political  circumstances,  and  to  transport 
gratuitously  all  mails  and  specie  for  the  use  of  the  state.  In  such  case  it  is  im- 
possible to  determine  what  part  of  subsidy  is  to  be  considered  as  compensa- 
tion to  any  single  vessel  for  transportation  of  the  mails  on  a  single  trip.*^ 

§  4519.  Freight  Earned  by  Other  Vessels  on  Through  Shipment. — 
Under  Rev.  St.,  §  4283  [U.  S.  Comp.  St.,  19ai,  p.  2943],  which  provides  that 
the  liability  of  the  owner  of  a  vessel  for  loss  or  damage^to  cargo  occurring 
without  his  privity  or  knowledge  "shall  in  no  case  exceed  the  amount  or  value 
of  the  interest  of  such  owner  in  such  vessel  and  her  freight  then  pending," 
pending  freight  is  limited  to  that  due  to  or  to  be  earned  by  the  particular  ves- 
sel through  whose  fault  the  loss  occurred,  and  the  fact  that  goods  when  lost 
or  injured  were  being  transported  under  through  bills  of  lading  upon  different 
vessels  of  the  same  owner  does  not  require  a  surrender  of  the  freight  earned 
by  a  different  vessel  in  the  course  of  such  shipment.^* 

§  4520.  Damages  for  Loss  of  Vessel  in  Collision. — Damages  recovered 
by  the  owner  for  the  loss  of  his  vessel  by  collision  stand  in  the  place  of  the 
vessel  herself,  and  he  is  not  entitled  to  the  benefit  of  the  statutes  for  limitation 
of  liability,  unless  he  surrenders  the  sum  recovered  for  the  benefit  of  the  ship's 
creditors.** 

§  4521.  Insurance. — Insurance  is  no  part  of  the  owner's  interest  in  the 
ship  or  freight  within  the  meaning  of  the  law,  and  does  not  enter  into  the 
amount  for  which  the  owner  is  held  liable.*^ 

relation    between    the    provisions    of    the  32.  La  Bourgogne,  139  Fed.  433,  71  C. 

two  sections,  which  were  both  in  the  Act  C.  A.  489,  reversing  decree,  117  Fed.  261. 

of   1851,   was   pointed   out   in   considering  33.  Freight  earned  by  other  vessels  on 

that  act  in  Norwich  Co.  v.  Wright  (U.  S.),  through    shipment. — Ralli    v.    New    York, 

13  Wall.   104.   20   L.   Ed.   585."     La   Bour-  etc..  Steamship  Co.,  154  Fed.  285,  83  C.  C. 

gogne,  210  U.  S.  95,  52  L.  Ed.  973,  28  S.  A.   290. 

Ct.  664.  34.  Damages  for  loss  of  vessel  in  colh- 

30.  La  Bourgogne,  117  Fed.  261,  revers-  sion. — O'Brien  v.  Miller,  18  S.  Ct.  140,  168 
ing  139  Fed.  433,  71  C.  C.  A.  489.  U.  S.  287,  42  L.  Ed.  469,  affirming  decree, 

31.  Ship  subsidy  money. — Judgment,  La  59  Fed.  621,  and  reversing  decree,  67  Fed. 
Bourgogne,  144  Fed.  781,  75  C.  C.  A.  647,  605,   14   C.   C.  A.   566. 

affirmed  in   210  U.   S.   95,   52   L.   Ed.  973,  35.    Insurance.— The    City    of    Norwich, 

28   S.   Ct.   664.  118  U.  S.  468,  30  L.  Ed.  134,  6  S.  Ct.  1150. 
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§  4522.  Deduction  for  Expenses  of  Voyage. — The  interest  of  the  owners 
in  a  "vessel  and  her  freight  then  pending,"  within  the  meaning  of  Rev.  St., 
§  4283,  Hmiting  their  Hability  in  certain  cases,  is  intended  to  include  their  en- 
tire interest  or  investment  in  the  adventure,  and  they  are  not  entitled  to  make 
any  deduction  from  the  gross  amount  of  freight  and  passage  money  pending 
on  account  of  any  expenses  incurred  for  the  voyage.^® 

§  4523.  Expenses  of  Salvage  and  Allowance  for  Risk  of  Undertak- 
ing.— Where  a  ship  was  stranded  on  a  reef  and  so  injured  as  to  terminate  her 
voyage,  in  order  to  secure  the  statutory  limitation  of  liability  the  owner,  when 
the  vessel  is  not  surrendered,  must  pay  her  value  as  she  lay  upon  the  rocks, 
and  the  amount  of  her  freight  then  pending,  if  any.  Her  value  for  such  pur- 
pose is  not  affected  by  the  result  of  any  subsequent  salvage  operations,  whether 
undertaken  by  the  owner  or  others;  and  where  at  great  risk,  hazard,  and  ex- 
pense the  owner  succeeded  in  releasing  her  and  having  her  towed  to  a  port 
where  she  was  valued,  there  must  be  deducted  from  such  valuation,  for  the 
purpose  of  fixing  the  measure  of  his  liability  in  limitation  proceedings,  not 
only  the  expense  incurred  in  her  rescue,  but  also  an  allowance  on  account  of 
the  risk  and  hazard  of  the  salvage  undertaking,  which  clearly  affected  her 
value  as  she  lay  before  such  operations  were  commenced.^'' 

§  4524.  Substitution  of  Another  Vessel. — The  owner  can  not  relieve 
himself  from  the  obligation  of  the  statute  by  merely  substituting  some  other 
boat  of  his  own  as  the  vehicle  of  transportation.  Where  a  lighter  sank  at  a 
pier  while  being  loaded,  injuring  a  large  part  of  her  cargo,  the  fact  that  the 
uninjured  cargo  was  then  transferred  by  her  owner  to  another  vessel,  and  that 
such  lighter  did  not  deliver  any  part  of  it,  does  not  relieve  the  owner  in  pro- 
ceedings for  limitation  of  his  liability  from  the  necessity  of  surrendering  as 
"pending  freight"  the  freight  which  she  would  have  earned  if  she  had  carried 
the  cargo.^* 

§  4525.  Waters,  Vessels  and  Interests  to  Which  Applicable. — Extent 
of  Territorial  Operation. — A  law  of  limited  liability  of  shipowners  being  a 
part  of  our  maritime  code,  the  extent  of  its  territorial  operation  is  necessarily 
coextensive  with  that  of  the  general  admiralty  and  maritime  jurisdiction,  and 
that  by  the  settled  law  of  this  country  extends  wherever  public  navigation  ex- 
tends— on  the  sea  and  the  great  lakes,  and  the  navigable  waters  connecting 
therewith.  It  is  not  confined  to  the  class  of  subjects  which  limit  the  power 
to   regulate   commerce.^®     The   Shipowner's   Limited   Liability   Act   applies   to 

So  held  where  the  vessel  at  fault  for  col-  In  re  Garnett,  141  U.  S.  1,  35  L.  Ed.  631, 
lision,  as  result  of  which  she  took  fire  and  11  S.  Ct.  840;  Norwich  Co.  v.  Wright  (U. 
sank,  was  insured  against  fire.  The  Scot-  S.),  13  Wall.  104,  20  L.  Ed.  585;  The  Lot- 
land  118  U.  S.  507,  30  L.  Ed.  153,  6  S.  tawanna  (U.  S.),  21  Wall.  558,  23  L.  Ed. 
Ct.  1174;  The  Great  Western,  118  U.  S.  654;  The  Scotland,  105  U.  S.  34,  26  L.  Ed. 
520  30  L.  Ed.  156,  6  S.  Ct.  1172;  Hoffeld  3  001;  Providence,  etc.,  Steamship  Co.  v. 
V  United  States,  186  U.  S.  373,  46  L.  Ed.  Hill  Mfg.  Co.,  109  U.  S.  578,  37  L.  Ed. 
1160,   32   S.   Ct.   927.  1038,   3   S.   Ct.   379,   617.      See   ante,   "Part 

36.  Deduction  for  expenses  of  voyage.  of  Maritime  Law." 

The  Jane  Grey,  99  Fed.  583.  The  Limited  Liability  Act  applies  to  the 

37.  Expenses  of  salvage  and  allowance  stranding  of  a  ship  which  took  place  on 
for  risk  of  undertaking. — Pacific  Coast  Co.  Devil's  Bridge,  on  the  north  side  of  and 
V.  Reynolds,  114  Fed.  877,  52  C.  C.  A.  497.  near  Gay  Head,  at  the  west  end  of  Mar- 

38.  Substitution  of  another  vessel. — Ralli  tha's  Vineyard,  just  where  Vineyard  Sound 
V.  New  York,  etc..  Steamship  Co.,  154  Fed.  opens  into  the  main  sea.  Though  within 
386,   83   C.   C.  A.  390.                               _  a  few  rods  of  the  island  (which  is  a  county 

39.  Extent  of  territorial  operation.—  of  Massachusetts)  and  within  the  jaws  of 
The  City  of  Norwich,  118  U.  S.  468,  30  the  headland,  it  was  on  the  navigable 
L.  Ed.  134,  6  S.  Ct.  1150;  O'Brien  v.  Mil-  waters  of  the  United  States,  and  no  state 
ler,  168  U.  S.  387,  43  L.  Ed.  469,  18  S.  Ct.  legislation  can  prevent  the  full  operation 
140;  Butler  v.  Boston,  etc..  Steamship  Co.,  of  the  maritime  law  on  those  waters.  So 
130  U.  S.  537,  33  L.  Ed.  1017,  9  S.  Ct.  613;  held  where  the  liability  itself  arose  from 
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vessels  only  which  are  engaged  in  foreign  commerce,  and  commerce  between 
the  states,  not  the  purely  internal  commerce  and  navigation  of  a  state,*"  and 
it  applies  to  foreign  as  well  as  domestic  vessels.*^  It  was  settled  in  The  Scot- 
land, 105  U.  S.  24,.  26  L.  Ed.  1001,  that  a  foreign  ship  is  entitled  to  obtain  in 
the  courts  of  the  United  States  the  benefit  of  the  law  for  the  limitation  of  lia- 
bility of  shipowners.*^  It  applies  to  vessels  engaged  in  rivers  or  inland  navi- 
gation** and  to  vessels  used  on  the  Great  Lakes.**  The  fourth  section  of  the 
act  of  Congress  of  June  19,  1886,  extended  the  Limited  Liability  Act  to  all  kinds 
of  vessels,  not  only  seagoing  vessels,  but  those  used  on  lakes  or  rivers,  or  in  in- 
land navigation,  including  canal  boats,  barges,  and  lighters,*^  and  it  has  been 
held  that  it  applies  to  a  scow  used  as  a  derrick  boat,*^  and  a  barge  with  a  pile 
driver  mounted  thereon,*'^  and  the  right  does  not  depend  upon  the  fact  that 
the  vessel  was  actually  engaged  upon  a  voyage  at  the  time  of  the  act  or  event 
against  which  the  owner  seeks  to  limit  his  liabilijy,  but  the  statute  applies  to  a 
vessel  at  a  dock  being  altered  and  refitted,**  and  to  one  which  had  been  beached 


the  state  law.  Butler  v.  Boston,  etc., 
Steamship  Co.,  130  U.  S.  527,  32  L.  Ed. 
1017,  9  S.  Ct.  612. 

The  law  of  limited  liability  may  be  ap- 
plied to  navigable  rivers  above  tidewater, 
such  as  the  Savannah  River,  and  to  ves- 
sels engaged  in  commerce  on  such  a  river. 
In  re  Garnett,  141  U.  S.  1,  35  L.  Ed.  631, 

11  S.  Ct.  840;  The  Genesee  Chief  v.  Fitz- 
hugh  (U.  S.),  12  How.  443,  13  L.  Ed.  1058; 
Fretz  V.  Bull  (U.  S.),  12  How.  466,  13  L. 
Ed.  1068;  Jackson  v.  The  Magnolia  (U. 
S.),  20  How.  296,  15  L.  Ed.  909;  Nelson 
V.  Leland  (U.  S.),  22  How.  48,  16  L.  Ed. 
269;  The  Commerce  (U.  S.),  1  Black  575, 
17  E.  Ed.  107;  The  Hine  (U.  S.),  4  Wall. 
555,  18  L.  Ed.  451;  The  Belfast  (U.  S.), 
7  Wall.  624,  19  L.  Ed.  266;  The  Eagle  (U. 
S.),  8  Wall.  15,  19  L.  Ed.  365;  The  Daniel 
Ball  (U.  S.),  10  Wall.  557,  19  L.  Ed.  999; 
The  Montello  (U.  S.),  20  Wall.  430,  22  L. 
Ed.  391,  and  Ex  parte  Boyer,  109  U.  S. 
629,  27  L.   Ed.  1056,  3  S.   Ct.  434. 

Vessels  navigating  high  seas  between 
parts  of  a  state. — The  act  applies.  Lord 
V.  Steamship  Co.,  102  U.  S.  541,  26  L.  Ed. 
224.  See,  also,  Lehigh  Valley  R.  Co.  v. 
Pennsylvania,  145  U.  S.  192,  36  L.  Ed.  672, 

12  S.    Ct.   806. 

40.  Moore  v.  American  Transp.  Co.  (U. 
S.),  24  How.  1,  16  L.  Ed.  674. 

41.  Foreign  vessels. — Constable  v.  Na- 
tional Steamship  Co.,  154  U.  S.  51,  38  L. 
Ed.  903,  14  S.  Ct.  1062;  The  Scotland,  105 
U.   S.   24,   26   L.   Ed.   1001. 

42.  La  Bourgogne,  210  U.  S.  95,  53  L. 
Ed.    973,    28    S.    Ct.    664. 

43.  Ships  employed  in  river  or  inland 
navigation. — Propeller  Niagara  v.  Cordes 
fU.  S.),  21  How.  7,  16  L.  Ed.  41;  Lord  v. 
Steamship  Co.,  102  U.  S.  541,  26  L.  Ed. 
224;  Moore  v.  American  Transp.  Co.  (U. 
S.),  24  How.  1,  16  L.  Ed.  674:  Craig  v.  Con- 
tinental Ins.  Co.,  141  U.  S.  638,  35  L.  Ed. 
886,  12  S.  Ct.  97;  The  New  York,  175  U. 
S.  187,  44  L.   Ed.  126,  20  S.   Ct.  67. 

The  words  "any  vessel  of  any  descrip- 
tion whatsoever,  used  in  rivers  or  inland 
navigation." — Moore  v.  American  Transp. 
Co.   (U.   S.),  24  How.  1,  16  L.  Ed.  674. 


Use  of  the  phrase  "inland  navigation." 
See  Moore  v.  American  Transp.  Co.  (U. 
S.),  24  How.  1,   16  L.   Ed.   674. 

44.  Vessels  used  on  Great  Lakes. — 
Moore  v.  American  Transp.  Co.  (U.  S.), 
24  How.  1,  16  L.  Ed.  674;  Craig  v.  Con- 
tinental Ins.  Co.,  141  U.  S.  638,  35  L.  Ed. 
886,  12  S.  Ct.  97;  The  New  York,  175  U. 
S.  187,  44  L.  Ed.  126,  20  S.  Ct.  67.  See 
Walker  v.  Transportation  Co.  (U.  S.),  3 
Wall.  150,  18  L.  Ed.  172. 

Where  a  general  ship,  employed  in  nav- 
igating the  lakes,  receives  goods  under  a 
contract  of  shipment,  corresponding  in 
terms  to  the  usual  bill  of  lading  for  the 
transportation  of  goods  on  inland  waters, 
her  liability  must  be  determined  by  the 
rules  of  law  applicable  to  carriers  of 
goods  upon  such  inland  waters.  Propel- 
ler Niagara  v.  Cordes  (U.  S.),  21  How. 
7,  16  L.  Ed.  41. 

45.  In  re  Garnett,  141  U.  S.  1,  35  L. 
Ed.  631,  11  S.  Ct.  840.  See,  also,  Lehigh 
Valley  R.  Co.  v.  Pennsylvania,  145  U.  S. 
192,   36   L.    Ed.   672,   12   S.    Ct.    806. 

46.  Scow  used  as  derrick  boat. — The 
owner  of  a  scow  built  for  the  carrying 
of  stone  is  entitled  to  limitation  of  lia- 
bility for  negligent  injury  inflicted  by  her 
under  Rev.  St.,  §  4289,  as  amended  by  Act 
June  19,  1886,  §  4,  although  she  was  at 
the  time  being  used  as  a  derrick  boat  in 
unloading  other  vessels.  The  Sunbeam, 
195   Fed.  468. 

47.  A  barge  with  pile  driver  mounted 
thereon. — A  barge  with  a  pile  driver 
mounted  thereon  held  a  vessel  within 
Rev.  St.,  §§  4283,  4289  (U.  S.  Comp.  St., 
1901,  pp.  2943,  2945),  giving  the  right  to 
a  limitation  of  liability.  In  re  Ross,  196 
Fed.  921. 

48.  Vessel  at  dock. — The  right  of  the 
owner  of  a  vessel  to  a  limitation  of  lia- 
bility under  the  provisions  of  Rev.  St.  §§ 
4283-4285  [U.  S.  Comp.  St.,  1901,  pp.  2943, 
2944],  does  not  depend  upon  the  fact  that 
the  vessel  is  actually  engaged  upon  a 
voyage  at  the  time  of  the  doing  of  the 
act  or  the  happening  of  the  event  against 
which   the   owner   seeks   to   limit   his   lia- 
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and  was  partially  dismantled.*^ 

Vessel  Abandoned  to  Underwriter. — Section  4283,  Rev.  Stat.,  applies  to  a 
vessel  which  has  been  wrecked  and  abandoned  to  the  underwriters ;  they  are 
relieved  under  the  statute  from  their  liability  for  negligence  while  engaged  in 
saving  the  wreck  or  the  cargo.^" 

.Charterer  of  Lighter. — A  lighterage  company  which  contracts  to  transfer 
cargo  from  one  ship  to  another  and  for  that  purpose  charters  a  lighter,  the 
lighterman,  who  employs  the  stevedores,  and  superintends  the  work,  being 
furnished  by  the  owner,  is  not  entitled  to  a  limitation  of  liability,  under  Rev. 
St.,  §  4286  [U.  S.  Comp.  St.,  1901,  p.  2944],  for  a  loss  of  cargo  by  the  capsiz- 
ing of  the  lighter  through  negligent  loading.'^ 

§  4526.  Proceedings  against  Which  Available. — The  limitation  of  lia- 
bility is  applicable  to  proceedings  in  rem  against  the  ship  as  well  as  to  proceed- 
ings in  personam  against  the  owner;  the  limitation  extends  to  the  owner's  prop- 
erty as  well  as  to  his  person.^^ 

§  4527.  Freighters  Entitled  to  Participate. — "On  the  Same  Voyage." 

— The  phrase  "on  the  same  voyage"  is  added  to  confine  the  participation  in 
the  apportionment  to  the  freighters  of  a  single  voyage,  and  not  to  permit  the 
shipowner  to  bring  into  the  compensation  losses  sustained  on  prior  or  other 
voyages.^^ 

§  4528.  Effect  of  Stipulation  in  Bill  of  Lading. — A  stipulation  in  a  bill 
of  lading  that  the  matters  and  things  set  forth  shall  be  received  as  prima  facie 
evidence  of  the  facts  provided  for  and  of  the  truth  of  the  matter  set  forth 
does  not  prevent  a  carrier  from  seeking  a  limitation  of  liability  under  the 
United  States  statutes.^*  A  bill  of  lading  issued  by  a  railroad  company,  pro- 
viding that,  if  any  part  of  the  property  shall  be  carried  by  water,  such  carrier 
shall  be  subject  to  the  conditions  in  the  bill -of  lading,  including  the  condition 
that  no  carrier  shall  be  liable  for  the  perils  of  the  sea,  or  by  fire,  or  from  acci- 
dents of  navigation,  does  not  operate  to  prevent  the  application  of  the  limita- 
tion of  the  liability  act  when  the  property  is  destroyed  by  fire  on  a  barge.^s 

§  4529.  Remedies  Reserved. — The  sixth  section  in  §  4287,  Rev.  Stat.,  in 
terms,  saves  the  remedy  to  which  any  party  may  be  entitled  against  the  master, 
officer,  or  mariner  of  such  vessel,  for  negligence,  fraud  or  other  malversation. s" 

bility,   but   the    statute   applies    equally   to  knowledge.     The  C.  H.  Northam,  181  Fed. 

a    vessel   at  a    dock   in   her    home    port,  ggs, 

where   she   is   being   altered   and   refitted,  50.     Vessel    abandoned   to    underwriter. 

and  where   she   has   remained   for   several  — Craig  v.  Continental  Ins.  Co.,  141  U.  S. 

months.     In   re   Michigan   Steamship   Co.,  638,  35  L.  Ed.  886,  13  S.  Ct.  97. 

133    Fed.    577,    decree   reversed    McGill   v.  Section  4283   applies   to  the   liability   of 

Michigan  Steamship  Co.,  144  Fed.  788,  75  the  owner  of  a  vessel  on  such  voyage,  for 

C.   C.   A.   518.  damage  for  death  of  an  employee.     Craig 

49.    Partially     dismantled     vessel.  —  A  v.  Continental  Ins.  Co.,  141  U.  S.  638,  35 

steamer,   which  had  been  taken  on  shore  L.  Ed.  886,  12  S.  Ct.  97. 

by  her  owners  for  the  purpose  of  being  51.      Charterer     of     lighter. — Smith     v. 

dismantled,    and    from   which    the    masts  Booth,  110  Fed.  680,  affirmed  in  122  Fed. 

and   engines   had   been   removed,   so  long  626,  58  C.  C.  A.  479. 

as  the   dismantling  process   had  not  pro-  52.    Proceedings   against   which   availa- 

ceeded  so  far  as  to  render  her  wholly  in-  ble. — The  City  of  Norwich,  118  U.  S.  468, 

capable   of  being' navigated   as   a  tow   or  30  L.   Ed.  134,  6   S.   Ct.   1150. 

otherwise,     continued    to    be     a    "vessel,"  53.     On    the    same    voyage. — La    Bour- 

v/ithin  the  meaning  of  Rev.  St.,  §  4289,  as  gogne,  210  U.  S.  95,  52  L.  Ed.  973,  28  S. 

amended   by  Act  June   19,   1886,   c.   421,   §  Ct.  664. 

4,   24  Stat.   80   (U.  S.   Comp.   St.,   1901,  p.  54.    Effect  of  stipulation  in  bill  of  lad- 

3945) ;  and  her  owners  may  maintain  pro-  ing. — The   Hoflfmans,   171   Fed.   455. 

ceedings   for  a   limitation   of  liability  for  55.    The   Hoffmans,   171   Fed.   455. 

damage   done   by   her,   where    she   floated  56.     Remedies    reserved.  —  Walker     v. 

and  went  adrift  in  a  storm  without  their  Transportation   Co.    (U.   S.),   3  Wall.   150, 
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While  the  right  to  common-law  remedies  is  reserved,  it  is  so  reserved  subject 
to  the  provisions  of  the  statute  which  sanction  proceedings  for  the  limitation 
of  liability,  as  a  result  of  which  resort  to  proceeding  to  limit  liability  is  avail- 
able after  a  judgment  at  common  law.®'' 

§  4530.  Waiver  of  Right. — ^The  right  of  a  part  owner  of  a  steamship  to  a 
limitation  of  his  liability  for  a  personal  injury  to  the  proportion  of  the  dam- 
ages which  his  interest  in  the  vessel  bears  to  all  the  interests,  given  by  Act 
June  26,  1884,  c.  121,  §  18,  23  Stat.  57  (U.  S.  Comp.  St.,  1901,  p.  2945),  is  a 
personal  one,  which  may  be  waived,  and  is  so  waived  where,  after  suit  against 
a  part  owner  for  injury  to  a  seaman,  he  files  a  petition  for  limitation  of  his  lia- 
bility "to  the  amount  of  the  value  of  his  interest"  in  the  vessel,  makes  no  re- 
quest for  further  limitation  in  the  trial  court,  and,  after  the  amount  of  dam- 
ages has  been  fixed,  stipulates  with  the  claimant  for  a  reduction  of  such 
amotint.^*  Such  right  is  not  waived  by  failure  to  assert  such  right  in  the  col- 
lision suit,  nor  by  an  exception  to  the  libel  thefein,^^  nor  by  giving  a  super- 
sedeas bond  on  appeal  from  a  decree  for  collision  damages.®" 

§§  4531-4547.  Harter  Act— §  4531.  Purpose. — The  plain  purpose  of 
the  Harter  Act  was  to  relieve  carriers  by  water  of  some  of  the  harsher  rules 
of  obligation  in  force  before  its  passage.^i  Its  object  was  to  modify  the  rela- 
tions previously  existing  between  the  vessel  and  her  cargo.  This  is  apparent 
not  only  from  the  title  of  the  act  but  from  its  general  tenor  and  provisions.®^ 

§  4532.  Construction. — The  trend  of  judicial  decision  in  the  United  States 
has  been  to  construe  the  Harter  Act  strictly,  and  not  to  extend  the  carrier's  ex- 
emption from  liability  to  doubtful  and  uncertain  cases,  but  to  leave  such  lia- 
bility as  it  was  defined  and  enforced  by  the  law  maritime  and  by  the  common 
law,  unless  the  act  plainly  and  unequivocally  asserts  a  different  liability.®^ 
In  determining  the  effect  of  the .  Harter  Act  in  restricting  the  operation  of 
general  and  well-settled  principles,  the  court  will  treat  those  principles  as  still 
existing,  and  limit  the  relief  from  their  operation  afforded  by  the  statute  to 
that  called  for  by  the  language  itself  of  the  statute.®* 

Prospective  Not  Retrospective. — All  bills  of  lading  issued  since  the  pas- 
sage of  the  Harter  Act  are  governed  by  its  express  provision ;  ®5  but  contracts 
made  before  the  passage  of  the  act  are  unaffected  by  its  provisions.®® 

18   L.   Ed.  172.     See   Craig  v.   Continental  Co.  v.   Hurst,   200   Fed.  711,  119   C.   C.  A. 

Ins.   Co.,   141  U.   S.  638,  35   L.   Ed.  886,  12  127. 

S    Ct    97.  61.     Plain    purposes. — See     The     Irra- 

57.    Gleason  v.  Duffy,  116   Fed.  298,   54  ^^dd^    171  U    S    187    43   I^-   Ed.   130    18 

r    r    A    mo  S.   Ct.  831;  The  Southwark,   191  U.  S.  1, 

\a      «V  •  t     ■   u^      n      ^  O     Jfl,  48   L.   Ed.   65,   24   S.   Ct.   1. 

'^•■n«  y^«f  ,no  !^^n~A^°,°ni      ffi      •   ;  62-    The  Chattahoochee,  173  U.   S.  540, 

187  Fed    538    109   C.  C.  A.   304,  affirming       ^3   ^^    ^^    g^^^   ^g   g    ^^'^^^.   ^j^^   j^^,^. 

decree,  146  I'ed.  628.  ^^^^^  jg^  U.  S.  459,  40  L.  Ed.  771,  16  S. 

59.  A   vessel    owner   held    not   to   have       q^    5x6. 

viraived  the  right  to  limitation  of  liability  63.      Construction. — Decree,     107     Fed. 

against   claims    for    collision    damages   by  294,  modified  in  The   Germanic,  124  Fed. 

the  failure  to  assert  such  right  in  the  col-  i_   59   Q.  C.  A.  521,  affirmed  in  25  S.   Ct. 

lision   suit,    nor   by   an   exception    to    the  317^  ige  U.  S.  589,  49  L.  Ed.  610. 
libel    therein.      Monongahela    River    Con-  64.    Flint  v.   Christall,  18  S.  Ct.  831,  171 

sol.  Coal,  etc.,  Co.  v.  Hurst,  200  Fed.  711,  U.    S.    187,    43    L.    Ed.    130,    reversing   82 

119   C.   C.   A.   127.  Fed.   472. 

60.  The  right  of  a  vessel  owner  to  a  65.  Prospective  not  retrospective.  — 
limitation  of  liability,  as  against  a  decree  Knott  v.  Botany  Worsted  Mills,  179  U. 
for  collision  damages  recovered  against  S.  69,  45  L.  Ed.  90,  21  S.  Ct.  30;  The 
him  in  a  suit  in  personam,  given  by  Rev.  Southwark,  191  U.  S.  1,  48  L,.  Ed.  65,  24 
St.  §  4283   (U.  S.  Comp.  St.,  1901,  p.  2943),  S.    Ct.    1. 

is  not  waived  by  the  giving  of  a  super-  66.  Compania  De  Navigacion  La  Flecha 

sedeas  bond  on  appeal  from  such  decree.      v.   Brauer,  168  U.  S.  104,  42   L.  Ed.   398, 
Monongahela    River    Consol.    Coal,    etc.,       18   S.   Ct.   12. 
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§§  4532-4533- 


Which  Section  Governs  Determined  from  Acts  Causing  Loss.' — A  case 
may  occur  which,  in  different  aspects,  falls  within  both  §§  1  and  3  of  the  Harter 
Act,  and  if  this  be  true,  the  question  which  section  is  to  govern  must  be  deter- 
mined by  the  primary  nature  and  object  of  the  acts  which  cause  the  loss."'' 

Section  3  must  be  read  with  §  2  to  effectuate  the  purpose  of  the  act.** 

§  4533.    Effect  of  Clauses  in  Bills  of  Lading  Relieving  from  Liability. 

— A  claimant  who  sets  up  the  Harter  Act  and  relies  upon  it,  must  take  the 
burdens  with  the  benefits,  and  no  discussion  of  the  terms  of  the  bills  of  lading, 
if  they  might  lead  to  a  greater  limitation  of  liability,  is  necessary ."^  The  Har- 
ter Act  in  all  cases  coming  within  its  provisions,  overrides  and  nullifies  any 
such  stipulations  in  a  bill  of  lading,'' •>  but  the  Harter  Act  has  no  application 
to  such  stipulations  by  private  carriers.'' ^ 


67.  Which  section  governs  determined 
■from  acts  causing  loss. — The  Germanic, 
196  U.  S.  589,  49  L.  Ed.  610,  25  S.  Ct. 
317. 

68.  The  Southwark,  191  U.  S.  1,  48  L,. 
Ed.  65,  24  S.  Ct.  1. 

69.  Effect  of  clauses  in  bills  of  lading 
relieving  from  liability. — Knott  v.  Botany 
Worsted  Mills,  179  U.  S.  69,  45  L.  Ed. 
•90,  21  S.  Ct.  30;  The  Kensington,  183  U. 
S.  263,  46  L.  Ed.  190,  22  S.  Ct.  102;  The 
Germanic,  196  U.  S.  589,  49  L.  Ed.  610, 
^5  S.   Ct.  317. 

"Prior  to  the  Harter  Act  it  was  estab- 
lished that  a  common  carrier  by  sea  could 
mot,  by  any  agreement  in  the  bill  of  lad- 
ing, exempt  himself  from  responding  to  the 
owner  of  cargo  for  damages  arising  from 
the  negligence  of  the  master  or  crew  of 
the  vessel.  Liverpool,  etc.,  Co.  v.  Phe- 
nix  Ins.  Co.,  129  U.  S.  397,  33  L.  Ed.  788, 
■9  S.  Ct.  469,  following  Railroad  Co.  v. 
Lockwood  (U.  S.),  17  Wall.  357,  21  L. 
Ed.  627.  But  of  course  the  responsibili- 
ties of  the  carrier  were  subject  to  modifi- 
cation by  law,  and  with  respect  to  ves- 
sels transporting  merchandise  from  or 
between  ports  of  the  United  States  and 
foreign  ports  they  were  substantially 
-modified  by  the  Harter  Act."  The  Jason, 
■225  U.  S.  32,  56  E.   Ed.  969,  33  S.   Ct.  560. 

In  The  Irrawaddy,  171  U.  S.  187,  43  L. 
Ed.  130,  18  S.  Ct.  831,  the  opinion,  after 
stating  that,  as  the  law  stood  before  the 
passage  of  the  act,  the  shipowner  could 
not  contract  against  his  liability  and  that 
of  his  vessel  for  loss  occasioned  by  neg- 
ligence or  fault  in  officers  and  crew,  and 
that  in  this  particular,  the  owners  of 
American  vessels  were  at  a  disadvantage 
as  compared  with  the  owners  of  foreign 
vessels,  who  might  so  contract,  proceeded 
to  say  that  "congress  thought  fit  to  re- 
move the  disadvantage,  not  by  declaring 
that  it  should  be  competent  for  the  own- 
ers of  vessels  to  exempt  themselves  from 
liability  for  the  faults  of  the  master  and 
crew  by  stipulations  to  that  effect  con- 
tained in  bills  of  lading,  but  by  enacting 
that,  if  the  owners  exercised  due  diligence 
in  making  their  ships  seaworthy  and  in 
•duly  manning  and  equipping  them,  there 
ishould  be  no  liability  for  the   navigation 


and  management  of  the  ships,  however 
faulty."  The  Jason,  225  U.  S.  32,  56  L. 
Ed.  969,  32  S.  Ct.  560.  See,  also,  The 
Delaware,  161  U.  S.  459,  40  L.  Ed.  771, 
16  S.  Ct.  516;  The  Southwark,  191  U.  S. 
1,  48  L.   Ed.  65,  24  S.  Ct.  1. 

In  determining  the  effect  of  this  stat- 
ute in  restricting  the  operation  of  gen- 
eral and  well-settled  principles,  the 
proper  course  is  to  treat  those  principles 
as  still  existing,  and  to  limit  the  relief 
from  their  operation  afforded  by  the  stat- 
ute, to  that  called  for  by  the  language  it- 
self of  the  statute.  The  Irrawaddy,  171 
U.  S.  187,  43  L.  Ed.   130,  18  S.   Ct.  831. 

In  reference  to  the  preceding  para- 
graph the  court  said:  "This  language  is 
laid  hold  of  as  indicating  that  the  deci- 
sion proceeded  upon  the  ground  that  con- 
gress thought  it  improper  to  permit  own- 
ers of  vessels  to  contract  for  exemption 
from  liability.  What  it  really  means,  as 
will  be  observed,  is,  that  congress  went 
further,  and  by  its  own  enactment  ex- 
empted them  from  liability,  under  given 
conditions,  for  the  consequences  of  faulty 
navigation."  The  Jason,  225  U.  S.  32,  56 
L.    Ed.   969,   32   S.   Ct.   560. 

The  Irrawaddy,  171  U.  S.  187,  43  E. 
Ed.  130,  18  S.  Ct.  831,  there  was  no  agree- 
ment between  shipowner  and  cargo 
owner  respecting  general  average,  nor 
respecting  the  consequences  of  a  strand- 
ing or  other  peril  that  might  result  from 
the  negligence  of  the  master  or  crew  of 
the  vessel.  The  Jason,  225  U.  S.  32,  56 
h.   Ed.   969,   32   S.    Ct.   560. 

70.  Knott  V.  Botany  Worsted  Mills, 
179  U.  S.  69,  45  L.  Ed.  90,  21  S.  Ct.  30; 
Calderon  v.  Atlas  Steamship  Co.,  170  U. 
S.  272,  42  L.  Ed.  1033,  18  S.  Ct.  588;  The 
Southwark,  191  U.  S.  1,  48  L.  Ed.  65,  24 
S.  Ct.  1;  The  Kensington,  183  U.  S.  263, 
46  L.   Ed.  190,  22  S.   Ct.   102. 

71.  Private  carriers. — ^When  a  charter 
party  gives  to  the  charterer  the  full  ca- 
pacity of  the  ship,  the  owner  is  not  a 
common  carrier,  but  a  bailee  to  transport 
as  a  private  carrier  for  hire,  and  a  condi- 
tion in  such  a  contract,  to  which  the  Har- 
ter Act  (Act  Feb.  13,  1893,  c.  105,  27  Stat. 
445  [U.  S.  Comp.  St.,  1901,  p.  2947]),  re- 
lating   to    exemptions    from    liability    has 
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Instances  Where  Stipulation  Void. — A  stipulation  that  the  law  of  the  ship's 
flag  shall  govern  in  a  bill  of  lading  of  a  foreign  ship  on  a  voyage  to  the  United 
States/^  a  stipulation  seeking  to  relieve  the  carrier  from  the  initial  duty  of 
furnishing  a  seaworthy  vessel/^  or  restricting  liability  for  the  construction, 
repair  and  outfit  of  the  vessel,  a  stipulation  exonerating  the  carrier  from  all 
responsibility  for  goods  exceeding  a  specified  value/*  for  neglect  in  loading 
or  stowing/^  and  the  care  and  delivery  of  the  cargo/^  and  for  faults  of  corn- 


no  application,  exempting  the  shipowner 
from  liability  on  account  of  the  careless- 
ness of  the  employees,  is  not  contrary  to 
public  policy.  Decree,  140  Fed.  133,  re- 
versed in  The  Fri,  154  Fed.  333,  83  C. 
C.  A.  205. 

72.  Stipulation  that  law  of  flag  shall 
govern. — A  stipulation  that  the  law  of  the 
ship's  flag  shall  govern,  in  a  bill  of  lading 
for  goods  in  a  foreign  vessel  on  a  voyage 
from  a  foreign  port  to  the  United  States, 
is  nullified  and  overridden  by  Harter  Act 
Feb.  13,  1893,  c.  105,  §  1,  3Y  Stat.  445 
[U.  S.  Comp.  St.  1901,  p.  2946],  which 
prohibits  contracts  against  liability  for 
negligence  in  loading  and  stowing  the 
cargo.  Decree,  Botany  Worsted  Mills  d. 
Knott,  82  Fed.  471,  27  C.  C.  A.  326, 
affirmed  in  31  S.  Ct.  30,  179  U.  S.  69,  45 
L.   Ed.  90. 

73.  Restricting  obligation  of  seaworthi- 
ness.—The  Southwark,  191  U.  S.  1,  48 
L.  Ed.  65,  24  S.  Ct.  1;  The  Kensington, 
183  U.  S.  263,  46  L.  Ed.  190,  22  S.  Ct. 
103;  The  Delaware,  161  U.  S.  459,  40  E. 
Ed.  771,  16  S.  Ct.  516. 

Stipulations  in  a  bill  of  lading  can  not 
relieve  a  carrier  from  the  discharge  of 
his  initial  duty  under  the  Harter  Act  (Act 
Feb.  13,  1893,  c.  105,  37  Stat.  445  [U.  S. 
Comp.  St.  1901,  p.  3946])  to  use  due  dil- 
igence to  furnish  a  seaworthy  vessel. 
Judgment,  The  Southwark,  108  Fed.  880, 
48  C.  C.  A.  123,  reversed  in  24  S.  Ct.  1, 
191  U.   S.  1,  48  E.  Ed.   65. 

Where  owner  used  due  diligence. — 
Under  the  Harter  Act  the  owner  may, 
when  he  has  used  due  diligence  to  fur- 
nish a  seaworthy  ship,  contract  against 
the  obligation  of  seaworthiness.  The  Ca- 
rib  Prince,  170  U.  S.  655,  42  E.  Ed.  1181, 
18   S.   Ct.  753. 

74.  Limiting  value  to  specified  sum. — 
Calderon  v.  Atlas  Steamship  Co.,  170  U. 
S.  272,  43  E.  Ed.  ]033,  18  S.  Ct.  588;  Chi- 
cago, etc.,  R.  Co.  V.  Solan,  169  U.  S. 
133,    42  _E.    Ed.    688,    18   S.    Ct.   289. 

A  stipulation  exempting  the  carrier 
from  liability  for  loss  of  goods  "which 
are  above  the  value  of  $100  per  package," 
unless  their  value  is  expressed  in  the  bill 
of  lading,  is  intended  to  release  the  car- 
rier from  any  liability  for  packages  worth 
more  than  $]00,  and  not  merely  for  the 
excess  over  $100,  and  is  therefore  void 
under  the  Harter  Act  as  well  as  the  gen- 
eral maritime  law.  Decree,  69  Fed.  574, 
16  C.  C.  A.  332,  reversed  in  Calderon  v. 
Atlas  Steamship  Co.,  18  S.  Ct.  588,  170 
U.   S.   272,   42   L.   Ed.   1033. 


75.  Restricting  obligation  as  to  loading 
or  stowing. — The  Southwark,  191  U.  S. 
1,  48  E.  Ed.  65,  24  S.  Ct.  1;  The  Kensing- 
ton, 183  U.  S.  263,  46  L.  Ed.  190,  32  S. 
Ct.  103;  The  Delaware,  161  U.  S.  459,  40 
L.   Ed.  771,  16   S.   Ct.   516. 

Damage  to  wool  stowed  on  the  for- 
ward side  of  a  temporary  wooden  bulk- 
head, by  di^inage  from  sugar  stowed  aft 
of  the  bulkhead,  when  it  results  from  the 
fact  that  for  a  short  time  the  vessel  was 
trimmed  by  the  head  after  discharging  a 
part  of  the  cargo,  until  she  was  again 
trimmed  by  the  stern  at  another  port, 
arises  from  negligence  in  loading  or 
stowage  of  the  cargo,  which  makes  the 
vessel  liable  under  Harter  Act  Feb.  13^ 
1893,  c.  105,  §  1,  27  Stat.  445  [U.  S.  Comp. 
St.  1901,  p.  2946],  notwithstanding  any 
stipulations  to  the  contrary  in  the  bills- 
of  lading;  and  it  is  not  a  damage  from 
fault  or  error  in  the  navigation  or  man- 
agement of  the  ship.  Decree,  Botany 
Worsted  Mills  v.  Knott,  82  Fed.  471,  37 
C.  C.  A.  336,  affirmed  in  31  S.  Ct.  30,  179 
U.   S.   69,  45   E.   Ed.   90. 

Failure  to  provide  fit  lighter. — If  tak- 
ing a  cargo  to  a  vessel  in  lighters  be  part 
of  the  loading  of  the  vessel,  a  stipula- 
tion in  the  bill  of  lading  relieving  the 
carrier  from  failure  to  provide  a  fit 
lighter  is  prohibited  by  Harter  Act  Feb. 
3,  1893,  c.  105,  §  1,  27  Stat.  445  [U.  S. 
Comp.  St.  1901,  p.  2946],  declaring  it  un- 
lawful for  the  owner  of  a  vessel  engaged 
in  transporting  merchandise  to  stipulate 
against  liability  for  loss  from  negligence 
in  loading.  Insurance  Co.  v.  North  Ger- 
man Lloyd  Co.,  106  Fed.  973,  affirmed  in 
110  Fed._  420,  49  C.  C.  A.   1. 

76.  Stipulations  against  neglect  in  care 
or  delivery  of  cargo.— The  Southwark,. 
191  U.  S.  1,  48  L.  Ed.  65,  24  S.  Ct.  1; 
The  Kensington,  183  U.  S.  263,  46  L. 
Ed.  190,  33  S.  Ct.  102;  The  Delaware,  161 
U.   S.  459,40  L.   Ed.   771,   16  S.   Ct.  516. 

Delay  in  delivery  due  to  negligent 
stowing.— A  stipulation  in  a  bill  of  lading 
that,  if  any  goods  can  not  be  found  dur- 
ing the  steamer's  stay  at  the  port  of  de- 
livery, they  shall  be  forwarded  at  the 
earliest  opportunity,  without  liability  of 
the  ship  for  delay  or  otherwise,  is  in- 
valid, under  the  Harter  Act,  as  applied  to- 
a  case  where  goods  were  negligently 
stowed  and  no  effort  was  made  to  find' 
them,  and  they  were  subsequently  lost 
at  sea.  Decree,  69  Fed.  574,  16  C.  C. 
A.  333,  reversed  in  Calderon  v.  Atlas 
Steamship  Co.,  18  S.  Ct.  588,  170  U.  S. 
373,    42   L.    Ed.    1033. 
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mission  or  omission  on  the  part  of  his  servants,''''   are  within  the  prohibition 
of  the  first  and  second  sections  of  the  Harter  Act  and  void. 

Stipulations  against  Loss  While  on  Quay  or  Loss  by  Thieves. — A  gen- 
eral clause  in  a  bill  of  lading,  exempting  a  shipowner  from  liability  for  loss  of 
goods  while  on  the  quay,  or  loss  by  thieves,  is  not  to  be  constimed  as  applying- 
to  cases  where  such  loss  arises  through  the  carrier's  negligence  or  failure  in 
proper  custody  or  care,  so  as  to  render  it  invalid,  under  §  1  of  the  Harter 
Act  (27  Stat.  445),  providing  that  "any  and  all  words  and  clauses  of  such  im- 
port inserted  in  bills  of  lading  or  shipping  receipts  shall  be  null  and  void,"  nor 
is  it  rendered  void,  under  such  provision,  by  a  subsequent  clause  extending  all 
exemption  provisions  to  cases  of  negligence,  the  two  clauses  being  separable ; 
but  the  carrier  is  entitled  to  the  benefit  of  the  exemption,  unless  it  is  found! 
that  its  negligence  or  fault  contributed  to  the  loss.''^ 

Latent  Defects  in  Refrigerating  Apparatus. — ^A  stipulation,  in  a  contract, 
for  the  transportation  of  frozen  meat,  exempting  the  carrier  from  liability  for 
loss  or  damage  to  the  cargo  in  consequence  of  latent  defects  in  such  apparatus, 
which  is  not  due  to  any  fault  or  negligence  on  his  part,  is  not  in  violation  of 
section  2  of  the  Harter  Act.''^ 

§  4534.  Effect  on  Stipulations  in  Passenger  Tickets. — The  United 
States  circuit  court  of  appeals  has  held  that  the  provisions  of  §  2  of  the  Harter 
Act  as  to  the  limiting  of  liability  by  bills  of  lading  or  shipping  documents  do- 
not  apply  to  passenger  tickets,®^  but  the  supreme  court  declined  to  decide  this, 
point  in  The  Kensington,  183  U.  S.  263,  46  L.  Ed.  190,  22  S.  Ct.  102. 

§§  4535-4547.  Loss  or  Damage  to  Which  Applicable — §  4535. 
Losses  for  Which  Carriers  Liable  Generally. — The  carrier  is  liable  under 
the  first  section  of  the  Harter  Act  from  loss  or  damage  arising  from  negli- 
gence,   fault   or    failure,8i    [^  proper  loading,^^   stowage,^^   custody,   care, 8*    or 

77.  Neglect  of  servants. — The  South-  barge  in  the  usual  manner,  which  caused 
wark,  191  U.  S.  1,  48  L.  Ed.  65,  24  S.  Ct.  an  uneven  keel  for  a  few  hours,  she 
1;  The  Kensington,  183  U.  S.  263,  46  L,.  sprang  a  leak,  and  the  remaining  cargo 
Ed.  190,  23  S.  Ct.  102.  was  damaged  by  water,  such  damage  was 

78.  Stipulations  against  loss  while  on  not  caused  by  fault  or  error  in  the  man- 
quay  or  loss  by  thieves. — Cunard  Steam-  agement  of  the  vessel  within  §  3  of  the 
ship  Co.  V.  Kelley,  115  Fed.  678,  53  C.  Harter  Act  (Act  Feb.  13,  1893,  c.  105,  27 
C.   A.    310.  Stat.  445   [U.  S.   Comp.  St.  1901,  p.  2946]), 

79.  Latent  defects  in  refrigerating  ap-  but  from  unseaworthiness,  or  from  neg- 
paratus. — The  Prussia,  93  Fed.  837,  35  C.  ligence,  fault,  or  failure  in  proper  loading 
C.  A.  625,  affirming  decree,  88  Fed.  531.  within  §  1,  for  which  the  vessel  is  liable. 

80.  Effect  on  stipulation  in  passenger  Donaldson  v.  Perry  Co.,  138  Fed.  643,  71 
tickets.— The  Kensington,  94  Fed.  885,  36  C.   C.  A.  93. 

C.    C.    A.    533,    affirming    decree,    88    Fed.  83.    Negligence  in  loading  and  stowage. 

331,    which   is    reversed   in   23    S.    Ct.    102,  — Bales    of   wool    stowed    in   the    forward 

183  U.  S.  363,  46  L.   Ed.  190.  compartment   of   a   steamship   were   dam- 

81.  Losses  for  which  carriers  liable  aged  by  the  drainage  of  wet  sugar  next 
generally. — Knott  v.  Botany  Worsted  aft,  caused  by  a  change  in  the  trim  of 
Mills,  179  U.  S.  69,  45  L.  Ed.  90,  21  S.  the  ship  through  changes  in  loading  at 
(^^    30.  a  port  of  call.     Held,  that  the  negligence 

Where  the  negligence  of  the  carrier  in  in  permitting  the  ship,  in  the  absence  of 

failing  to  make  delivery  is  clearly  proven,  forward  scuppers  or  a  tight  bulkhead,  to 

he  is  liable  under  the  Harter  Act.     Calde-  get  down  by  the  head  at  the  port  of  call, 

ron    V.    Atlas    Steamship    Co.,    170   U.    S.  so  that  the  wool  would  become  damaged 

373,  42  L.   Ed.   1033,   18  S.  Ct.  588.  by  the  sugar  drainage  forward,  was  neg- 

"Loss   or   damage"   arising   from   negli-  ligence  in  the  general  loading  and  stow- 

gence,   fault  or  failure  in"  proper  loading,  age  of  cargo,  within  section  1  of  the  Har- 

stowage,  custody,  care  or  proper  delivery  ter  Act,  and  not  "in  the  management  of 

of   cargo   within   §   1   of   the   Harter  Act.  the   vessel,"   within    the    third    section    of 

See  Knott  v.  Botany  Worsted  Mills,   179  that  act.     Botany  Worsted  Mills  v.  Knott, 

U    S    69    45  L.  Ed.  90,  21  S.  Ct.  30;  The  76   Fed.    582,    decree   affirmed    in    S3    Fed. 

Germanic,   196   U.   S.    589,   49   L.   Ed.   610,  471,  37  C.  C.  A.  326,  and  21  S.  Ct.  30,  17» 

25    S.    Ct.    317.  U.    S.    69,   45    L.    Ed.    90. 

82.  Where,   during   the   unloading  of  a  Mere  stowage  is  an  altogether  different 
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proper  delivery  ss  of  cargo.  It  is  the  duty  of  a  ship  to  pay  attention  to  any 
extraordinary  circumstances  that  evidently  affect  her  stability  while  discharg- 
ing, and  to  regulate  her  mode  of  discharge  accordingly,  so  as  not  to  endanger 
the  cargo.  Negligence  in  such  regard,  which  results  in  damage  to  cargo,  is 
not  a  fault  in  the  "management  of  the  ship,"  within  the  exemption  of  the  third 
section  of  the  Harter  Act,  but  rather  in  the  care  or  proper  delivery  of  the  cargo, 
within  the  meaning  of  the  first  section,  from  which  she  is  not  exempt  from 
liability.*^  The  unloading  of  cargo  in  the  port  of  discharge  ,by  steyedores  has 
no  relation  to  the  "management  of  the  vessel,"  within  the  meaning  of  the  third 
■section  of  the  Harter  Act  (Act  Feb.  13,  1893,  c.  105,  27  Stat.  445  [U.  S.  Comp. 
St.,  1901,  p.  2946]),  not  being  an  act  done  with  any  view  to  such  management, 
but  relates  to  the  "care  or  delivery  of  cargo,"  within  the  meaning  of  the  first 
section;  and  where  by  the  negligent  and  improper  manner  in  which  it  was 
done  it  brought  about  a  condition  of  instability  in  a  ship,  which,  owing  to  a 
large  accumulation  of  ice  above  her  upper  deck;,  rendered  her  topheavy,  and 
she  rolled  over  and  sank  at  her  dock,  injuring  the  remaining  cargo,  she  is  lia- 
ble for  the  damage,  although  other  acts  done  or  omitted  in  the  management 
of  the  vessel  may  have  contributed  to  the  injury.^^ 

Liability  as  Bailee. — Congress  by  the  Harter  Act  merely  intended  to  relieve 
shipowners  of  certain  liabilities  as  common  carriers,  leaving  untouched  their 
liability  as  bailees. ^^ 

§§  4536-4539.  Loss  from  Latent  Defects,  Fault  or  Error  in  Naviga- 
tion or  Management  of  Ship — §  4536.  In  General. — Where  a  shipowner 
has  discharged  the  obligation  imposed  upon  him  by  the  Harter  Act,  neither  the 
vessel  nor  the  owner  in  charge  is  liable  for  loss'  or  damage  among  other  things, 
for  faults  or  errors  in  navigation  or  in  the  management  of  the  vessel,*^  over 


matter  from  the  management  of  the  ves- 
sel. Knott  V.  Botany  Worsted  Mills,  179 
U.  S.  69,  45  L.  Ed.  90,  21  S.  Ct.  30;  The 
Silvia,  171  U.  S.  463,  43  L.  Ed.  241,  19 
S.   Ct.  7. 

84.  Permitting  oil  leaking  from  barrels 
to  remain  in  bilges. — The  action  of  the 
master  of  a  vessel  in  permitting  virhale 
oil,  which  leaked  from  barrels,  to  remain 
in  the  bilges,  with  the  object  of  saving 
it  at  the  end  of  the  voyage,  did  not  per- 
tain to  the  "management  of  the  vessel," 
within  §  3  of  the  Harter  Act  (Act 
Feb.  13,  1893,  c.  105,  27  Stat.  445  [U.  S. 
Comp.  St.,  1901,  p.  2946],  but  injury  to 
other  cargo  from  such  oil  arose  from 
"failure  in  proper  care  of  the  cargo," 
within  §  1,  for  which  the  vessel  was 
liable.  The  Persiana,  185  Fed.  396,  107 
C.  C.  A.  416,  reversing  decree,  156  Fed. 
1019. 

85.  Words  "in  case  the  goods  can  not 
be  found  for  delivery,"  in  stipulation  seek- 
ing to  limit  liability  construed,  see  Calde- 
ron  V.  Atlas  Steamship  Co.,  170  U.  S.  272, 
42   L.   Ed.   1033,   18   S.   Ct.   588. 

86.  The  Germanic,  107  Fed.  294,  mod- 
ified in  134  Fed.  1,  59  C.  C.  A.  621,  af- 
firmed in  35  S.  Ct.  317,  196  U.  S.  589,  49 
L.    Ed.   610. 

87.  Decree,  107  Fed.  294,  modified  in 
The  Germanic,  124  Fed.  1,  59  C.  C.  A. 
531,  afifirmed  in  25  S.  Ct.  317,  196  U.  S. 
589.   49    L.    Ed.    610. 

Damage  to   cargo   from  the  sinking  of 


a  ship  after  arriving  in  port,  due  to  hur- 
ried and  imprudent  unloading,  which 
brought  the  center  of  gravity  of  the  ship 
too  high  for  safety,  does  not  result  from 
faults  or  errors  in  navigation  or  in  the 
management  of  said  vessel  within  the 
meaning  of  Harter  Act  Feb.  13,  1893,  c. 
105,  §  3,  37  Stat.  445  [U.  S.  Comp.  St., 
1901,  p.  3946],  exempting  the  owner  of 
the  vessel  from  liability,  but  arises  from 
negligence,  fault,  or  failure  in  proper  load- 
ing, storage,  custody,  care,  or  proper  de- 
livery of  merchandise,  under  §  1  of  that 
act,  so  as  to  preclude  any  stipulation 
of  exemption.  Decree,  The  Germanic, 
134  Fed.  1,  59  C.  C.  A.  531,  affirmed  in  35 
S.  Ct.  317,  196  U.  S.  589,  49  L.  Ed.  610. 

88.  Liability  as  baUee. — Maflory  Stean^- 
ship  Co.  V.  Bahn,  etc.,  Optical  Co.  (Tex. 
Civ.  App.),   154  S.  W.  282. 

Where  a  steamship  company  receives  a 
consignment  for  which  it  is  not  liable  a§ 
a  carrier  by  reason  of  Rev.  St.  tJ.  S-. 
§  4281  (U.  S.  Comp.  St.,  1901,  p.  2942), 
exempting  a  carrier  from  liability  for 
goods  wrongfully  marked,  it  is  still  lia- 
ble as  a  private  bailee  for  hire  for  failure 
to  exercise  ordinary  care  in  transporting 
and  delivering  the  goods.  Mallory 
Steamship  Co.  v.  Bahn,  etc.,  Optcal  Co. 
(Tex.  Civ.  App.),  154  S.  W.  283. 

89.  Loss  from  latent  defects,  fault  or 
error  in  navigation  or  management  of 
ship.— The  Southwark,  191  U.  S.  1,  48  L. 
Ed.  65,  24  S.  Ct.  1;  The  Chattahoochee, 


4061 


LIMITATIONS  OF  LIABILITY. 


§§  4536-4537 


which  he  has  not  direct  control  ^^  for  loss  or  damage  resulting  from  latent  de- 
fects, not  discoverable  by  the  utmost  care  and  diligence,  and,  in  event  that  he 
has  exercised  due  diligence,  to  make  his  vessel  seaworthy ;  ^^  or  for  loss  from 
inherent  defect,  quality  or  vice  of  the  thing  carried.®^ 

§  4537.  Seaworthiness  as  Condition  Precedent. — The  relief  afforded 
by  the  Harter  Act,  to  the  owner  of  a  vessel,  is  conditional  or  depends  upon  the 
exercise  of  due  diligence  upon  his  part  in  discharging  the  primary  duty  of 
providing  a  seaworthy  vessel.  It  is  incumbent  upon  the  shipowner  to  furnish 
a  seaworthy  vessel  at  the  commencement  of  the  voyage  or  use  due  diligence 
to  make  her  so.^^  This  rule  should  not  be  relaxed  by  judicial  interpretations 
or  constructions.®*  Even  if  the  loss  occurred  through  fault  or  error  in  man- 
agement, the  exemption  can  not  be  availed  of  unless  the  vessel  was  seaworthy 
when  she  sailed,  or  due  diligence  to  make  her  so  had  been  exercised.^^  A  ship- 
owner is  not  exempted  by  the  Harter  Act  from  liability  for  damage  to  cargo 
resulting  from  her  unseaworthy  condition  at  the  commencement  of  the  voyage, 
although  it  is  shown  that  he  exercised  due  diligence  to  make  her  in  all  respects 
seaworthy.®^  The  statute  does  not  so  change  the  maritime  law  as  to  relieve 
the  owner  from  his  obligation  to  provide  a  seaworthy  ship,  and  substitute 
therefor  an  obligation  merely  to  use  due  diligence  to  see  that  she  is  seaworthy.®'^ 


173  U.  S.  540,  43  L.  Ed.  801,  19  S.  Ct. 
491;  The  Wildcroft,  201  U.  S.  378,  50 
L.  Ed.  794,  26  S.  Ct.  467;  The  Irrawaddy, 
171  U.  S.  187,  43  L.  Ed.  130,  18  S.  Ct.  831. 

Failure  to  close  covers  of  port  holes. — 
See  The  Silvia,  171  U.  S.  462,  43  L.  Ed. 
241,  19  S.  Ct.  7. 

Careless  opening  of  valve. — See  The 
Wildcroft,  201  U.  S.  378,  50  L.  Ed.  794, 
26  S.   Ct.  467. 

90.  The  Wildcroft,  201  U.  S.  378,  50  L. 
Ed.   794,   26   S.    Ct.   467. 

91.  The  Irrawaddy,  171  U.  S.  187,  43 
L.  Ed.  130,  18  S.  Ct.  831;  The  Southwark, 
191  U.   S.  1,  48  L.   Ed.  65,  24  S.   Ct.  1. 

92.  The  Southwark,  191  U.  S.  1,  48  L. 
Ed.   65,  24  S.   Ct.   1. 

93.  Limitation  of  liability  for  latent  de- 
fects.—The  Southwark,  191  U.  S.  1,  48  L. 
Ed.  65,  24  S.  Ct.  1;  International  Nav. 
Co.  V.  Farr,  etc.,  Mfg.  Co.,  181  U.  S.  218, 
45  L.  Ed.  830,  21  S.  Ct.  591;  The  Wild- 
croft, 201  U.  S.  378,  50  L.  Ed.  794,  26  S. 
Ct.  467;  The  Carib  Prince,  170  U.  S.  655, 
42  L.  Ed.  1181,  18  S.  Ct.  753;  The  Silvia, 
171  U.  S.  462,  43  L.  Ed.  241,  19  S.  Ct.  7; 
Knott  V.  Botany  Worsted  Mills,  179  U. 
S.  69,  45  L.  Ed.  90,  21  S.  Ct.  30;  The  Irra- 
waddy, 171  U.  S.  187,  43  L.  Ed.  130,  18 
S     Ct    831 

94.  The  Southwark,  191  U.  S.  1,  48  L. 
Ed.  65,  24  S.  Ct.  1. 

95.  International  Nav.  Co.  v.  Farr,  etc., 
Mfg.  Co.,  181  U.  S.  218,  45  L.  Ed.  830, 
21  S.  Ct.  591;  The  Southwark,  191  U.  S. 
1,  48  L.  Ed.  65,  24  S.  Ct.  1;  The  Wild- 
croft, 201  U.  S.  378,  50  L.  Ed.  794,  26  S. 
Ct.  467. 

"The  word  'management'  is  not  used 
without  limitation,  and  is.  not,  therefore, 
applicable  in  a  general  sense  as  well  be- 
fore as  after  sailing."  International  Nav. 
Co.  V.  Farr,  etc.,  Mfg.  Co.,  181  U.  S.  218, 
45    L.    Ed.   830,   21   S.   Ct.   591. 

96.  The  C.  W.   Elphicke,   122   Fed.  439, 


58  C.  C.  A.  421,  affirming  decree,  117  Fed. 
279;  The  Sandfield,  92  Fed.  663,  34  C.  C. 
A.   612,   affirming  decree  79   Fed.   371. 

97.  The  provisions  of  the  Harter  Act 
making  it  unlawful  to  insert  in  the  con- 
tract a  provision  exempting  from  liability 
for  damage  from  unseaworthiness  where 
due  diligence  has  not  been  used  (§  2),  and 
also  exempting  from  loss  from  faults  or 
errors  in  the  navigation  or  management  of 
the  vessel,  if  due  diligence  has  been  used 
to  furnish  a  seaworthy  ship  properly 
manned,  equipped  and  supplied  (§  3), 
do  not  so  change  the  general  maritime 
law  as  to  relieve  the  owner  from  his  ob- 
ligation to  provide  a  seaworthy  ship,  and 
substitute  therefor  an  obligation  merely 
to  use  due  diligence  to  see  that  she  is 
seaworthy.  The  Carib  Prince,  18  S.  Ct. 
753,  170  U.  S.  655,  42  L.  Ed.  1181,  revers- 
ing decree  68  Fed.  254,  15  C.  C.  A.  385. 

Section  3  of  the  Harter  Act  (2  Supp. 
Rev.  St.,  p.  81)  does  not  relieve  the  owner 
from  the  duty  of  furnishing  a  seaworthy 
vessel  at  the  beginning  of  the  voyage,  nor 
affect  his  liability  for  damages  to  the 
cargo  arising  from  unseaworthiness,  but 
only  exempts  him  from  liability  for  dam- 
age arising  from  the  risks  therein  desig- 
nated when  due  diligence  has  been  used 
to  make  the  vessel  seaworthy,  etc.  There 
is  no  expressed  intention  in  the  statute  to 
replace  the  carrier's  obligation  under  the 
general  maritime  law  to  furnish  a  sea- 
worthy vessel  by  the  less  extensive  obli- 
gation to  exercise  due  diligence  to  that 
end,  and  it  can  not  be  extended  by  con- 
struction beyond  its  terms.  Farr,  etc., 
Mfg.  Co.  V.  International  Nav.  Co.,  94  Fed. 
675,  reversed  98  Eed.  636,  39  C.  C.  A.  197, 
affirmed  in  21  S.  Ct.  591,  181  U.  S.  218,  45 
L.   Ed.  830. 

In  respect  to  losses  from  causes  other 
than  those  designated — ^Harter  Act  Feb. 
13,   1893,   c.   105,   §   3,   27   Stat.   445    [U.   S. 
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What  Constitutes  Seaworthiness. — To  constitute  a  ship  seaworthy  she  must 
be  fit  in  design,^®  structure,^^  condition/  and  equipment.  Thus,  a  vessel  can 
not  be  said  to  be  seaworthy  where  there  is  a  leake  in  a  water  ballast  tank  at 
the  inception  of  the  voyage,^  where  a  hatch  is  not  properly  closed ;  ^  or  when 
the  coverings  of  a  port  hole  are  not  properly  closed,*  or  are  unsecurely  port- 
holed  ^  before  sailing.     It  is,  of  course,  not  to  be  understood  that   failure  to 


Comp.  St.,  1901,  p.  2946],  providing  that  if 
the  owner  of  a  vessel  engaged  in  trans- 
porting merchandise  exercise  due  dili- 
gence to  make  it  in  all  respects  seaworthy, 
and  properly  manned,  equipped,  and  sup- 
plied, it  or  the  owner  shall  not  be  liable 
for  loss  from  faiilts  or  errors  in  naviga- 
tion or  in  the  management  of  it,  or  the 
dangers  of  the  sea,  does  not  lessen  the 
owner's  obligation  to  furnish  a  seaworthy 
ship  at  the  inception  of  the  voyage  in  re- 
spect to  losses  arising  from  causes  other 
than  those  designated.  It  is  not  enough 
that  he  uses  due  diligence,  but  the  ship 
must  be  seaworthy.  Insurance  Co.  v. 
North  German  Lloyd  Co.,  106  Fed.  973, 
affirmed  in  110  Fed.  420,  49  C.  C.  A.  1. 

98.  Design. — Farr,  etc.,  Mfg.  Co.  v.  In- 
ternational Nav.  Co.,  98  Fed.  636,  39  C.  C. 
A.  197,  affirmed  21  S.  Ct.  591,  181  U.  S. 
218,  45  L.  Ed.  830. 

99.  Structure. — A  barge  held  unsea- 
worthy,  from  the  manner  of  her  construc- 
tion, for  a  voyage  between  St.  Michael  and 
Nome,  Alaska,  in  October,  and  her  owner 
for  that  reason  not  entitled  to  exemption, 
under  §  3  of  the  Harter  Act,  from  liability 
for  the  loss  of  cargo  taken  on  board  for 
such  a  voyage.  Parsons  v.  Empire  Transp. 
Co.,  Ill  Fed.  202,  49  C.  C.  A.  302. 

1.  Farr,  etc.,  Mfg.  Co.  v.  International 
Nav.  Co.,  98  Fed.  636,  39  C.  C.  A.  197,  af- 
firmed in  21  S.  Ct.  591,  181  U.  S.  218,  45 
E.    Ed.    830. 

2.  Leak  in  water-ballast  tank. — Sugar 
cargo  stowed  in  a  hold  was  damaged 
during  a  voyage  by  seawater,  which 
leaked  from  a  water-ballast  tank,  through 
a  manhole,  opening  into  the  hold.  After 
the  vessel  sailed,  the  valve  admitting 
water  to  the  tank  was  opened,  and  neg- 
ligently allowed  to  remain  open  longer 
than  necessary  to  fill  the  tank,  and  it  was 
during  the  time  it  was  so  open  that  the 
leak  was  discovered.  But  it  appeared 
that  while  in  port  the  manhole  cover  had 
been  taken  off  and  replaced,  and  it  was 
not  shown  that  before  sailing  it  -vjas 
tested  with  such  pressure  as  it  was  aft- 
erwards subjected  to.  Held,  that  the 
damage  must  be  attributed  to  the  un- 
seaworthy  condition  of  the  vessel  at  the 
commencement  of  the  voyage,  due  to 
negligence,  for  which  the  owners  were 
not  exempted  from  liability  by  the 
Harter  Act  (27  Stat.  445  [U.  S.  Comp.  St., 
1901,  p.  2946]).  American  Sugar  Refin. 
Co.  V.  Rickinson,  120  Fed.  591,  decree  re- 
versed in  124  Fed.  188,  59  C.  C.  A.  604. 

3.  Failing  to  cover  hatch. — The  provi- 
sions of  the  Harter  Act  do  not  relieve  a 


ship  from  liability  for  damages  to  cargo 
resulting  from  negligence  in  failing  to 
properly  cover  a  hatch  to  prevent  leak- 
age. The  Mississippi,  120  Fed.  1020,  56 
C.  C.  A.  525,  affirming  decree  113  Fed. 
985. 

4.  Failure  to  close  ports. — If  a  ship 
starts  on  a  voyage,  with  a  port  negli- 
gently left  open,  causing  damage  to  the 
cargo,  her  owners  are  liable  for  failing  to 
provide  a  ship  seaworthy  at  the  begin- 
ning of  the  voyage,  and  are  not  protected 
by  §  3  of  the  Harter  Act  (Act  Feb.  3, 
1893,  c.  105,  27  Stat.  445  [U.  S.  Comp. 
St.,  1901,  p.  2946]),  on  the  ground  that  the 
fault  was  one  in  navigation  or  the  man- 
agement of  the  vessel,  although  proper 
appliances  for  closing  the  ports  were  fur- 
nished; and  this  rule  is  especially  appli- 
cable where  the  ports  were  so  located  as 
to  be  submerged  when  the  vessel  was 
fully  loaded.  Decree  137  Fed.  443,  af- 
firmed in  The  Tenedos,  151  Fed.  1022,  82 
C.   C.   A.   671. 

Negligence  in  failing  to  have  the  port- 
holes in  a  compartment  of  a  vessel 
closed  when  the  voyage  begins,  whereby 
the  vessel  is  rendered  unseaworthy,  and 
in  consequence  injury  is  sustained  to 
cargo  by  water  coming  through  such 
portholes  during  the  voyage,  renders  the 
shipowner  liable  under  Harter  Act  Feb. 
13,  1893.  c.  105,  §  3,  27  Stat.  445  [U.  S. 
Comp.  St.,  1901,  p.  2946]  since  the  neg- 
'  ligence  is  not  a  mere  fault  or  error  in  navi- 
gation or  in  the  management  of  the  ves- 
sel, but  amounts  to  a  failure  to  exercise 
due  diligence  to  make  the  vessel  sea- 
worthy. Decree,  Farr,  etc.,  Mfg.  Co.  v. 
International  Nav.  Co.,  98  Fed.  636,  39 
C.  C.  A.  197,  affirmed  in  21  S.  Ct.  591,  181 
U.    S.   218,   45    L.    Ed.    830. 

5.  Failure  to  properly  close  and  secure 
portholes  in  a  vessel  before  the  com- 
mencement of  a  voyage  constitutes  un- 
seaworthiness. International  Nav.  Co.  v. 
Farr,  etc.,  Mfg.  Co.,  181  U.  S.  218,  45  L. 
Ed.  830,  21  S.  Ct.  591,  explaining  The 
Silvia,  171  U.  S.  462,  43  L.  Ed.  241,  19 
S.  Ct.  7. 

Whether  the  term  "management  of 
the  ship,"  within  the  third  section  of  the 
Harter  act,  does  or  does  not  include  the  care 
of  the  ports  in  the  immediate  preparation 
for  the  voyage,  negligence  in  the  care  of 
the  ports,  so  far  as  necessary  to  sea- 
worthiness, is  not  excused  by  that  sec- 
tion, because  the  shipowner  is  himself 
made  answerable  by  that  section  for  due 
diligence  in  the  fitness  of  the  cargo  com- 
partments,   including   the    closing   of   the 
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close  port  holes  necessarily  creates  unseaworthiness  under  all  conditions. 
That  depends  on  circumstances,  and  the  supreme  court  will  accept  the  finding 
of  the  district  court,  and  of  the  circuit  court  of  appeals,  that  it  do  so  under 
the  circumstances  of  the  case.^ 

What  Constitutes  Due  Diligence  to  Make  Vessel  Seaworthy. — A  ship- 
owner does  not  exercise  due  diligence  within  the  meaning  of  the  act  by  merely 
furnishing  proper  structure  and  equipment,  for  the  diligence  required  is  dili- 
gence to  make  the  ship  in  all  respects  seaworthy,  and  that  means  due  dili- 
gence on  the  part  of  all  the  owners'  servants  in  the  use  of  the  equipment  be- 
fore the  commencement  of  the  voyage  and  until  it  is  actually  commenced^ 
Due  diligence  to  make  a  vessel  seaworthy  at  the  commencement  of  her  voy- 
age, which  will  entitle  the  carrier  to  the  exemptions  given  by  Harter  Act  Feb. 
13,  1893,  c.  105,  §  3,  27  Stat.,  445  [U.  S.  Comp.  St.,  1901,  p.  2946],  must  be 
exercised  in  the  work  itself,  and  not  merely  in  the  selection  of  agents  to  do 
the  work,  and  must  be  adequate  to  accomplish  the  result  intended,  except  as 
to  latent  defects  not  discoverable  by  the  utmost  diligence.*  To  constitute  due 
diligence  on  the  part  of  a  shipowner  to  make  the  vessel  "in  all  respects  sea- 
worthy" at  the  beginning  of  a  voyage  so  as  to  entitle  him  to  the  benefit  of 
the  exemption  contained  in  §  3  of  the  Harter  Act,  it  is  not  sufficient  to  pro- 
vide her  with  proper  structures  and  equipment,  but  due  diligence  must  also 
te  exercised  by  the  owner's  servants  in  the  use  of  such  equipment  before  and 
up  to  the  time  of  the  beginning  of  the  voyage.^  The  obligation  to  exercise 
due  diligence  is  not  discharged  when  the  vessel  sailed  with  a  hole  in  her 
side ;  ^^  where  the  vessel's  seams  were  improperly  calked ;  ^^  where  there  was 
a  failure  to  have  a  mechanical  fog  horn  in  good  condition  for  use  at  the 
commencement  of  a  voyage ;  ^^  where  a  pipe  leading  into  a  tank  usable   for 


ports  or  other  acts  necessary  to  sea- 
worthiness of  the  vessel,  so  that  he  is 
answerable  or  a  failure  by  any  of  his 
servants  in  that  regard.  The  Manitoba, 
104  Fed.   145. 

A  ship  can  not  be  said  tiS  be  fit,  as  to 
condition,  when  both  the  iron  and  glass 
coverings  of  a  port,  which  it  is  the  usual 
custom  to  close  and  fasten  before  sail- 
ing, though  structurally  fit,  are,  through 
inadvertence,  insecurely  fastened,  so  that, 
although  the  vessel  does  not  encounter 
bad  weather  or  rough  seas,  such  covers 
become  open,  and  admit  sea  water,  which 
damages  the  cargo.  In  such  case  the 
damage  must  be  held  to  result  from  the 
unseaworthiness  of  the  ship,  and  not 
from  any  fault  or  error  in  navigation,  or 
in  the  management  of  the  vessel,  for 
which  the  owners  are  exempted  from  lia- 
bility by  §  3  of  the  Harter  Act,  as  the 
master  was  justified  in  supposing  that 
the  port  had  been  securely  closed  before 
sailing,  in  accordance  with  the  usual  cus- 
tom, and  was  not  chargeable  with  fault 
in  failing  to  cause  it  to  be  thereafter  ex- 
amined, although  the  cargo  was  so  stored 
that  it  was  accessible.  Decree  94  Fed. 
675,  reversed  in  Farr,  etc.,  Mfg.  Co.  v. 
International  Nav.  Co.,  98  Fed.  636,  39 
C.  C.  A.  197,  affirmed  in  21  S.  Ct.  591,  181 
U.    S.   218,   45   L.   Ed.   830. 

6.  International  Nav.  Co.  v.  Farr,  etc., 
Mfg.  Co.,  181  U.  S.  218,  45  L.  Ed.  830, 
21  S.  Ct.  591. 

7.  What  constitutes  due  diligrence  to 
make     vessel     seaworthy.  —  International 


Nav.  Co.  V.  Farr,  etc.,  Mfg.  Co.,  181  U. 
S.  218,  45  L.  Ed.  830,  21  S.  Ct.  591;  The 
Southwark,  191  U.  S.  1,  48  L.  Ed.  65,  24 
S.  Ct.  1. 

8.  Nord-Deutscher  Lloyd  v.  Insurance 
Co.,  110  Fed.  420,  49  C.  C.  A.  1. 

9.  The  Manitou,  116  Fed.  60,  affirmed  in 
127  Fed.  554,   63   C.   C.  A.   109. 

A  shipowner  does  not  comply  with  the 
requirement  of  §  3  of  the  Harter 
Act,  so  as  to  be  entitled  to  the  exemp- 
tions therein  provided,  by  merely  furnish- 
ing proper  equipment  of  the  vessel  prior 
to  the  commencement  of  the  voyage,  but 
he  is  bound  to  see  that  his  servants  ex- 
ercise due  diligence  in  its  use  to  make  the 
vessel  seaworthy  at  the  time  the  voyage 
actually  commences.  The  C.  W.  El- 
phicke,  117  Fed.  279,  decree  affirmed  in 
122   Fed.    439,    58    C.    C.    A.    421. 

10.  International  Nav.  Co.  v.  Farr,  etc., 
Mfg.  Co.,  181  U.  S.  218,  45  L.  Ed.  830, 
21    S.    Ct.    591. 

11.  Seams  improperly  calked. — Due  dil- 
igence was  not  exercised  to  make  a 
lighter  seaworthy  and  fit  for  the  busi- 
ness in  which  it  was  employed,  where  the 
seams  were  so  improperly  calked  that 
they  opened  and  admitted  water  into  the 
hold  when  the  boat  was  rocked  by  a 
slight  swell  from  a  passing  steamer;  the 
defect  being  one  which  could  have  been 
discovered  by  examination.  Nord-Deutscher 
Lloyd  V.  Insurance  Co.,  110  Fed.  420,  49 
C.  C.  A.  1. 

12.  Failure  to  have  a  mechanical  fog 
horn   in    good    condition    for    use    at   the 


4537 


CARRIERS. 


4064 


water  ballast  is  not  screened  to  prevent  the  entrance  of  foreign  substances 
which  might  foul  the  valves  connecting  the  pipe  with  the  sea ;  ^^  where  there 
is  a  failure  to  properly  inspect  the  cement  lining  over  the  limber  spaces ;  i* 
where  there  is  no  inspection  to  see  that  portholes  properly  closed,  made  the 
last  thing  before  access  to  the  ports  were  cut  oS;^^  and  where  refrigerating 


commencement  of  a  voyage  shows  want 
of  due  diligence  in  equipping  the  vessel, 
and  is  not  a  fault  in  her  management,  so 
as  to  excuse  the  owners  from  liability 
under  the  Harter  Act.  The  Niagara,  77 
Fed.  329,  affirmed  in  84  Fed.  902,  28  C. 
C.  A.  528. 

13.  Failure  to  screen  pipe  connecting 
valve  with  sea. — A  ship  was  equipped 
with  a  tank  usable  for  cargo  or  water 
ballast,  into  which  extended  a  pipe  5^ 
inches  in  diameter,  reaching  nearly  to  the 
bottom,  and  having  its  lower  end  open. 
This  pipe  could  be  connected  by  valves 
with  the  sea,  and  was  used  both  for  fill- 
ing the  tank  and  pumping  it  out.  During 
a  voyage  on  which  sugar  was  stowed  in 
the  tank,  the  valve  closing  such  pipe  be- 
came obstructed  by  a  stick  5  inches  long, 
which  the  evidence  tended  to  show  was 
drawn  into  the  pipe  from  the  tank  when 
the  pumps  were  being  tried;  and  sea 
water  entered  through  the  opening, 
which  damaged  the  cargo.  Held,  that 
the  failure  to  place  a  rose  or  screen  on 
the  lower  end  of  the  pipe  to  prevent  the 
entrance  of  foreign  substances  which 
might  foul  the  valve  was  a  failure  to  ex- 
ercise due  diligence  in  equipment  to 
make  the  ship  seaworthy  at  the  begin- 
ning of  the  voyage,  and  which  rendered 
her  liable  for  the  damage,  under  §  3  of 
the  Harter  Act  (Act  Feb.  13,  1893,  c. 
105,  27  Stat.  445  [U.  S.  Comp.  St.,  1901, 
p.  2946]).  Decree  138  Fed.  743,  affirmed 
in  The  Brilliant,  159  Fed.  1022,  86  C.  C. 
A.  671. 

A  ship  had  a  distribution  box  in  the 
pumproom,  containing  three  valves;  one 
closing  a  pipe  leading  into  a  water-tight 
tank  usable  for  cargo  or  for  water  bal- 
last. Such  valve  was  controlled  by  a 
spindle,  and  could  be  used  to  fill  or  empty 
the  tank,  but,  when  the  spindle  was  dis- 
connected, became  a  nonreturn  valve, 
through  which  the  tank  could  be  pumped 
out,  but  which  would  not  permit  water 
to  enter.  There  was  a  pipe  connecting 
the  distribution  box  with  the  sea,  con- 
taining a  sea  valve.  On  the  termination 
of  a  long  voyage  at  New  York,  it  was 
found  that  sea  water  had  entered  the 
tank,  and  damaged  sugar  cargo  stowed 
therein.  A  survey  showed  that  the  sea 
valve  had  become  incrusted  and  leaked 
slightly;  also  that  the  tank  valve  was  ob- 
structed by  a  stick  five  inches  in  length, 
which  prevented  it  from  closing  tightly. 
There  was  also  evidence  that  the  spindle 
was  unshipped.  Held,  that  whether  or 
not  it  was  so  disconnected  was  imma- 
terial, since,  if  it  was,  the  valve  was 
equally   effective   to   prevent  the   entrance 


of  water,  and  the  ship  would  not  be  for 
that  reason  unseaworthy.  Held,  also,  on 
the  evidence,  that  the  obstruction  lodged 
in  the  valve  while  the  pumps  were  being 
tried  during  the  voyage,  and  that  the  ship 
was  not  unseaworthy  at  the  beginning  of 
the  voyage  because  of  the  defective  con- 
dition of  either  valve;  it  being  shown 
that  they  were  properly  constructed,  and 
were  in  good  condition  at  that  time.  De- 
cree 138  Fed.  743,  affirmed  in  The  Bril- 
liant, 159  Fed.  1022,  86  C.  C.  A.  671. 

14.  Failure  to  inspect  lining. — Sugar  in 
the  hold  of  an  iron  steamship  was  dam- 
aged by  water  coming  in  through  a  small 
hole  made  by  corrosion  of  the  acid  of 
sugar  drainage  and  sea  water,  which 
reached  the  plate  through  cracks  in  the 
lining  of  Portland  cement.  The  evidence 
was  insufficient  to  show  that  the  cracks 
were  caused  by  any  accident  after  sailing. 
Respondents  relied  on  an  exception  in 
the  bill  of  lading  of  damage  from  unsea- 
worthiness, provided  "all  reasonable 
means  have  been  taken"  to  make  the  ship 
seaworthy,  and  also  on  the  Harter  Act, 
which  exempts  the  carrier  if  he  has  ex- 
ercised "due  diligence"  to  make  the  ship 
seaworthy,  etc.  Held  that,  in  the  in- 
spection prior  to  the  voyage,  a  failure  to 
take  up  on^  of  four  ceiling  boards  in 
a  passageway  over  the  limber  spaces,  un- 
derneath which  the  leak  occurred,  in  or- 
der to  examine  the  cement,  was  a  lack  of 
"due  diligence"  and  "reasonable  means" 
to  make  the  ship  seaworthy,  and  the  car- 
rier was  not  exempted  under  the  statute. 
The  Alvena,  74  Fed.  252,  affirmed  in  79^ 
Fed.   973,   25    C.    C.   A.   261. 

15.  A  steamship  originally  constructed 
for  passengers,  but  later  used  for  the  car- 
riage of  goods,  had  ports  in  the  lower 
between-decks,  which  were  submerged 
when  she  was  fully  loaded.  They  were 
equipped  with  glass  bull's-eyes,  and  shut- 
ters for  properly  closing  the  same.  On 
commencing  to  load  cargo  at  Batoum  the 
ports  in  a  compartment  were  examined 
and  found  properly  closed,  and  the  com- 
partment was  then  partially  filled  with 
wool.  The  vessel  stopped  at  a  number  of 
other  ports  on  the  Black  Sea  and  the 
Mediterranean,  and  took  on  more  cargo; 
the  hatchway  leading  to  such  compart- 
ment being  used,  and  finally  closed  when 
she  started  on  the  voyage  for  New  York. 
Shortly  afterward  water  was  discovered 
in  the  hold  under  such  compartment,  and 
on  examination  it  was  found  that  one  of 
the  glass  bull's-eyes  had  been  stolen,  and 
that  the  water  had  entered  through  such 
port  and  damaged  the  cargo.  The  brass 
pins  holding  the  bull's-eyes  in  a  number 
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apparatus  in  good  order  and  competent  for  the  transportation  of  the  cargo  is 
not,  furnished. 1*  But  reasonable  care  of  a  vessel  does  not  require  docking 
for  examination  more  than  once  a  year,  in  the  absence  of  some  known  ne- 
cessity for  it." 

Failure  of  Responsible  Agent  of  Corporation  to  Inspect. — In  an  action 
for  loss  of  cargo,  a  contention  on  the  part  of  respondent  that  its  liability 
should  be  limited  to  the  value  of  the  boat  will  not  be  sustained,  where  the 
responsible  agent  of  the  company  neglected  to  avail  himself  of  an  opportunity 
to  ascertain  the  unseaworthy  condition  of  the  boats. ^^ 

Affirmative  Proof  of  Pact  of  Seaworthiness. — The  immunity  afforded  by 
the  Harter  Act.  by  reason  of  the  third  section  can  not  be  had  upon  a  pre- 
sumption of  law  that  the  vessel  was  seaworthy  at  the  beginning  of  the  voy- 
age.^* But  the  burden  is  on  the  shipowner  to  prove,  to  establish  by  testimony, 
that  the  vessel  was  seaworthy  at  the  time  of  beginning  the  voyage,  or  that 
due  diligence  had  been  used  to  make  her  so.^"    This  is  the  rule  in  all  cases  and 


of  the  other  ports  had  also  been  removed. 
No  inspection  of  the  ports  had  been  made 
after  the  loading  commenced  at  Batoum. 
Held,  that  due  diligence  on  the  part  of 
the  owners  to  render  the  vessel  sea- 
worthy when  she  commenced  the  voyage 
required  that  such  inspection  should  have 
been  made  the  last  thing  before  access 
to  the  ports  was  cut  off,  and  that  the 
damage  to  cargo  was  due  to  unseaworth- 
iness for  which  the  vessel  was  liable.  De- 
cree 137  Fed.  443,  affirmed  in  The  Tene- 
dos,   151   Fed.   1022,   82   C.   C.  A.  671. 

16.  Refrigerating  apparatus. — See  The 
Southwark,  191  U.  S.  1,  48  L,.  Ed.  65,  24 
S.   Ct.  1. 

The  furnishing  of  a  refrigerating  ap- 
paratus in  good  order  and  repair,  com- 
petent for  the  safe  transportation  of  a 
cargo  of  dressed  beef  which  a  vessel  has 
undertaken  to  carry,  is  within  the  obli- 
gation to  use  due  diligence  to  provide  a 
seaworthy  vessel,  imposed  upon  the 
owner  by  the  Harter  Act  (Act  Feb.  13, 
1893,  c.  105,  27  Stat.  445  [U.  S.  Comp. 
St.,  1901,  p.  2946]),  as  a  condition  prece- 
dent to  the  enjoyment  of  the  benefits  of 
that  act  in  limiting  the  owner's  liability 
as  provided  therein.  Judgment,  The 
Southwark,  108  Fed.  880,  48  C.  C.  A.  123, 
reversed  in  24  S.  Ct.  1,  191  U.  S.  1,  48 
L.   Ed.  65. 

17.  Docking.— The  Sandfield,  79  Fed. 
371,  decree  affirmed  in  92  Fed.  663,  34  C. 
C.  A.  612. 

18.  Failure  of  responsible  agent  of  cor- 
poration to  inspect. — Sanbern  v.  Wright, 
etc.,  Lighterage  Co.,  171  Fed.  449,  decree 
affirmed  in  179  Fed.  1021,  102  C.  C.  A.  666. 

19.  Affirmative  proof  of  fact  of  sea- 
worthiness.—The  Wildcroft,  201  U.  S. 
378,  50  L.  Ed.  794,  26  S.  Ct.  467,  saying: 
"It  is  not  a  case  where  there  is  either 
the  necessity  or  propriety  of  resorting  to 
presumptions." 

It,  therefore,  became  incumbent  upon 
the  shipowner  to  show  that  a  due  and 
proper  inspection  had  been  had  and  the 
vessel  ascertained  to  be  in  all  respects  sea- 
worthy and  fit  to  carry  the  cargo  which 


she  had  undertaken  to  transport,  or  that 
due  diligence  to  that  end  had  been  used. 
The  Wildcroft,  201  U.  S.  378,  50  L.  Ed. 
794,  26  S.  Ct.  467.  See,  also,  The  Edwin 
I.  Morrison,  153  U.  S.  199,  38  L.  Ed.  688, 
14  S.  Ct.  823;  The  Southwark,  191  U.  S. 
1,  48  L.   Ed.  65,  24  S.  Ct.  1. 

20.  The  Wildcroft,  201  U.  S.  378,  50  L. 
Ed.  794,  26  S.  Ct.  467;  The  Southwark,  191 
U.  S.  1,  48  L.  Ed.  65,  24  S.  Ct.  1;  Inter- 
national Nav.  Co.  V.  Farr,  etc.,  Mfg.  Co., 
181  U.  S.  218,  45  L.  Ed.  830,  21  S.  Ct. 
591;  The  Edwin  I.  Morrison,  153  U.  S. 
199,   38   L.   Ed.  688,   14  S.   Ct.   823. 

A  carrier  by  water  can  only  avail  him- 
self of  the  exemptions  from  liability  for 
errors  of  management  and  navigation  pro- 
vided by  Harter  Act  Feb.  13,  1893,  c.  105, 
§  3,  27  Stat.  445  [U.  S.  Comp.  S"t.,  1901,  p. 
2946],  by  affirmative  proof  that  the  vessel 
was  seaworthy  at  the  beginning  of  the 
voyage,  or  that  due  diligence  had  been 
used  to  make  her  so,  and  such  affirmative 
proof  cannot  be  supplied  by  inferences  or 
presumption.  Decree  145  Fed.  569,  af- 
firmed in  Bradley  v.  Lehigh  Valley  R.  Co., 
153   Fed.   350,  82  C.  C.  A.  426. 

Where,  in  an  action  against  a  shipowner 
for  merchandise  lost,  the  shipowner  set 
up  exemption  from  liability  by  Act  Cong, 
Feb.  13,  1893,  c.  105,  §  3  27  Stat.  445  (U. 
S.  Comp.  St.,  1901,  p.  2946),  commonly 
known  as  the  "Harter  Act,"  and  assumed 
the  burden  of  proof,  and  the  evidence  was 
conflicting  as  to  whether  the  shipowner 
exercised  "due  diligence  to  make  the  ves- 
sel in  all  respects  seaworthy  and  properly 
manned,  equipped,  and  supplied"  at  the 
commencement  of  the  voyage,  a  charge 
that,  in  order  for  the  sinking  of  a  vessel 
a  few  hours  after  leaving  port  to  raise  a 
presumption  of  unseaworthiness  at  the 
time  it  left  port,  it  would  be  necessary  for 
the  evidence  to  show  that  the  vessel  sank 
because  of  some  fault  in  its  construction, 
or  the  stowage  of  its  cargo,  or  of  fault  in 
some  respect  which  would  make  it  un- 
seaworthy at  the  time  it  left  port,  or  that 
it  was  not  properly  manned  or  equipped 
or  supplied,  was  confusing,  and  tended  to 
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is  not  limited  to  cases  of  conflicting  proof. ^^  But  a  shipowner  is  not  deprived 
of  the  protection  given  by  §  3  of  the  Harter  Act  (Act  Feb.  13,  1893,  c.  105, 
27  Stat.,  445  [U.  S.  Cpmp.  St.,  1901,  p.  2946] )  against  Uability  for  injury  to 
cargo  resulting  from  a  broken  suction  pipe  because  it  was  not  proved  that 
the  pipe  was  inspected  at  the  commencement  of  the  voyage,  where  it  is  shown 
that  it  was  in  good  condition  after  the  voyage  commenced,  that  the  break  was 
new,  and  it  was  sufficiently  accounted  for  by  the  straining  of  the  ship  during 
very  rough  weather  on  the  voyage.^^ 

§  4538.  Instances  of  Fault  or  Error  in  Navigation  or  Management  of 
Vessel. — Neglect  to  open  the  sluice  gates  designed  to  empty  the  bilges,^^  or  fail- 
ure by  reason  of  the  sickness  and  death  of  the  engineers  during  the  voyage,^* 


impress  on  the  jury  that  it  was  incumbent 
on  the  shipper  to  show  that  the  vessel 
was  unseaworthy,  rather  than  on  the  ship- 
owner to  show  that  it  had  exercised  due 
diligence  to  make  the  vessel  in  all  respects 
seaworthy,  etc.  Levy's  Son  &  Co.  v.  Gib- 
son Line,  61  S.  E.  484,  130  Ga.  581. 

Where,  in  an  action  against  a  ship- 
owner for  merchandise  lost,  the  loss  is 
admitted,  the  burden  is  on  the  shipowner 
setting  up  exemption  from  liability,  un- 
der Act  Cong.  Feb.  13,  1893,  c.  105,  §  3,  27 
Stat.  445  (U.  S.  Comp.  St.,  1901,  p.  2946), 
commonly  known  as  the  "Harter  Act," 
providing  that,  if  a  shipowner  shall  ex- 
ercise due  diligence  to  make  the  vessel  in 
all  respects  seaworthy  and  properly 
manned,  equipped,  and  supplied,  he  shall 
not  be  responsible  for  loss  resulting  from 
errors  in  navigation  or  in  the  manage- 
ment of  the  vessel,  to  prove  that  it  exer- 
cised due  diligence  to  make  the  vessel  in 
all  respects  seaworthy  and  properly 
■manned,  equipped,  and  supplied  at  the 
commencement  of  the  voyage.  Levy's 
Son  &  Co.  V.  Gibson  Line,  61  S.  E.  484, 
130   Ga.   581. 

Under  a  contract  of  affreightment  to 
carry  wheat  to  the  port  of  New  York  and 
there  deliver  it  on  board  a  vessel  for  ex- 
port, where  the  wheat  on  reaching  that 
port  was  loaded  into  a  canal  boat  for 
•transport  and  delivery  to  the  designated 
vessel  by  the  carrier's  tug,  the  carrier  is 
liable  for  its  loss  through  the  sinking  of 
the  canal  boat,  whether  resulting  from  un- 
seaworthiness or  from  the  negligence  of 
the  towing  tug  or  of  the  master  of  the 
boat;  its  seaworthiness  not  being  affirma- 
tively shown.  Decree,  145  Fed.  569,  af- 
firmed in  Bradley  v.  Lehigh  Valley  R. 
Co.,   153   Fed.   350,   82  C.   C.  A.  426. 

21.  The  Wildcroft,  201  U.  S.  378,  50  L. 
Ed.  794,  26  S.  Ct.  467,  citing  and  approv- 
ing International  Nav.  Co.  v.  Farr,  etc., 
Mfg.  Co.,  181  U.  S.  218,  45  L.  Ed.  830,  21 
S.  Ct.  591,  and  The  Southwark,  191  U.  S. 
1,  48  L.  Ed.  65,  24  S.  Ct.  1.  But  see  The 
Chattahoochee,  173  U.  S.  540,  43  L.  Ed. 
801,  19  S.  Ct.  491,  in  which  it  is  said:  "By 
the  third  section  of  that  (the  Harter)  act, 
the  owner  of  a  seaworthy  vessel  (and,  in 
the  absence  of  proof  to  the  contrary,  a 
vessel  will  be  presumed  to  be  seaworthy) 


is  no  longer  responsible  to  the  cargo  for 
damage  or  loss  resulting  from  faults  or 
errors  in  navigation  or  management." 

22.  The  Indrani,  177  Fed.  914,  101  C. 
C.  A.  194. 

23.  Neglect  to  open  sluices. — The  open- 
ing of  a  sluice  gate  designed  to  empty 
the  bilges  was  neglected  for  20  days,  dur- 
ing heavy  weather.  The  accumulating 
water  overflowed  the  bilges,  and  damaged 
the  cargo  properly  stowed  in  the  hold. 
Held,  that  the  neglect  to  open  the  sluices, 
if  a  fault,  was  one  pertaining  to  the 
"managing  of  the  ship,"  within  §  3  of  the 
Harter  Act,  and  that  the  ship  and  owners 
were  exempted  thereby  from  liability  for 
the  resulting  damage.  Decree  79  Fed. 
371,  affirmed  in  The  Sandfield,  92  Fed. 
663,   34   C.    C.  A.   612. 

24.  Failure  to  pump  out  hold  or  bilge. 
— A  cargo  of  hides  and  similar  articles 
shipped  from  South  American  ports  to 
New  York  was  found  at  the  conclusion  of 
an  unusually  long  voyage,  during  warm 
weather,  to  be  seriously  damaged  from  de- 
cay. The  bills  of  lading  recited  that  the 
cargo  was  received  in  apparent  good  or- 
der and  condition.  The  cargo  owners 
alleged  that  the  damage  was  caused  by 
sea  water  entering  the  ship  through  some 
defect  or  unfitness,  or  by  want  of  proper 
care,  while  the  defense  was  that  the  in- 
jury resulted  from  sweating,  heat,  or  nat- 
ural decay,  or  from  latent  defects  or 
dampness  existing  prior  to  shipment.  The 
voyage  was  without  storms  or  unusual 
weather.  Held,  upon  a  consideration  of 
all  the  evidence,  that  there  was  no  dam- 
age by  sea  water  through  any  leaks  or 
imperfection  of  the  ship,  which  was 
shown  to  be  in  good  condition  and  thor- 
oughly equipped  for  the  removal  of  any 
accumulation  of  water  in  the  bilges, 
which  nothing  in  the  circumstances  of 
the  voyage  rendered  excessive;  that  the 
damage  was  due  either  to  an  excess  of 
moisture  in  the  cargo  before  shipment, 
which  procured  the  decay  during  the 
long  voyage,  or  to  an  accumulation  of 
water  in  the  bilges  because  of  their  not 
having  been  given  proper  attention  by 
reason  of  the  sickness  and  death  of  three 
of  the  engineers  from  yellow  fever  during 
the  voyage,  in  which   case  the  failure  to 
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to  use  the  pumps  to  prevent  accumulation  of  water  in  the  hold,^^  or  in  the 
bilge ;  lack  of  attention  to  vessel's  pumps  which  might  have  disclosed  a  leak ;  ^6 
failure  to  test  the  valves  before  removing  water  ballast  through  a  pipe  passing 
through  cargo  compartments ;  ^''  allowing  water  to  escape  from  a  pipe  in  trim- 
ming a  vessel  by  pumping  out  water  ballast ;  ^^  failure  to  close  sea  valve  con- 
necting with  a  pump  used  to  pump  out  a  cargo  at  port  of  destination ;  ^9  leav- 
ing open  a  valve  while  water  was  being  pumped  into  the  engine  tank ;  ^^  the 
tipping  of  a  vessel  by  the  head  while  discharging  cargo  for  the  purpose  of  ex- 
amining her  propeller ;  ^^  are  acts  of  management  of  the  vessel  for  which  the 
owner  is  not  liable  under  the  Harter  Act.     The  failure  of  the  master  to  ascer- 


use  the  pumps  was  a  fault  in  the  manage- 
ment of  the  vessel,  for  which  the  owners 
were  exempted  from  liability  by  §  3  of 
the  Harter  Act.  The  Merida,  107  Fed. 
146,    46    C.    C.   A.    208. 

25.  The  ballast  tank  of  an  ocean  steamer 
sprung  a  leak  during  a  voyage,  and  the 
water  accumulated  in  the  hold  above  in 
sufficient  quantity  to  damage  the  cargo 
stowed  therein.  The  leak  was  known  to 
the  engineer  and  carpenter,  who  failed  to 
report  it  to  the  chief  officer,  to  give  it  a 
proper  examination,  or  to  use  the  pumps 
with  sufficient  frequency  to  prevent  the 
accumulation  of  water  in  the  hold.  The 
pump  was  sufficient,  and  the  proper  use 
of  it  would  have  prevented  injury  to  the 
cargo.  Held,  that  such  negligence  was 
the  direct  cause  of  the  injury,  and  con- 
stituted negligence  in  the  "management 
of  the  ship,"  for  which  the  carrier  was 
exempted  from  liability  by  §  3  of  the 
Harter  Act.  The  Ontario,  106  Fed.  324, 
affirmed  in  115  Fed.  769,  53   C.  C.  A.  199. 

26.  Lack  of  proper  attention  to  a  ves- 
sel's pumps,  which  might  have  disclosed 
a  leak,  and  prevented  damage  which  re- 
sulted therefrom  to  the  cargo,  was  negli- 
gence in  the  "management  of  the  ship," 
for  which  the  ship  was  not  liable  under 
the  Harter  Act.  Decree  89  Fed.  872,  af- 
firmed in  The  British  King,  92  Fed.  1018, 
35    C.    C.   A.    159. 

27.  Failure  to  test  valves  before  remov- 
ing water  ballast. — Failure  of  those  in 
charge  of  a  vessel,  before  removing  water 
ballast  through  a  pipe  passing  through 
cargo  compartments,  to  test  the  valves  by 
the  means  provided  to  ascertain  whether 
they  were  closed,  is  a  neglect  in  the 
"management  of  the  ship,"  within  the 
meaning  of  the  Harter  Act,  and  the  ves- 
sel is  not  liable  for  resulting  damage  to 
cargo.  Decree  The  Mexican  Prince,  82 
Fed.  484,  affirmed  in  91  Fed.  1003,  34  C. 
C.   A.    168. 

28.  Escape  of  water  from  pipe  in  trim- 
ming vessel. — Damage  to  cargo  from 
water  allowed  to  escape  from  a  pipe  in 
trimming  the  vessel  by  pumping  out  water 
ballast  held  due  to  a  fault  or  error  in  the 
management  of  the  vessel  within  the 
meaning  of  §  3  of  the  Harter  Act,  for 
which    the    owner    was    not    liable.      Jay 


Wai  Nam  v.  Anglo-American  Oil  Co.,  203 
Fed.   823,   121   C.    C.   A.   130. 

29.  Failure  to  close  sea  valves  when 
pumping  out  cargo. — Damage  to  a  cargo 
of  molasses,  through  its  dilution  by  sea 
water  while  being  pumped  out  at  the  port 
of  destination,  held  to  have  been  due  to 
a  sea  valve  connecting  with  one  of  the 
pumps  having  been  left  partially  open, 
which  was  a  fault  in  the  management  of 
the  vessel,  from  liability  for  which  the 
owner  was  protected  by  Harter  Act  Feb. 
13,  1893,  c.  105,  c.  105,  §  3,  27  Stat.  445  (U. 
S.  Comp.  St.,  1901,  p.  2946);  it  being  af- 
firmatively shown  that  the  valve  was  in 
good  condition  and  that  it  was  properly 
closed  when  the  cargo  was  loaded  and  at 
the  commencement  of  the  voyage.  Sun 
Co.  V.  Healy,  163  Fed.  48,  89  C.  C.  A.  300. 

30.  Leaving  valve  open  while  water 
pumped  into  engine  tank. — Where  a  ship 
was  at  the  commencement  of  a  voyage  in 
all  respects  seaworthy,  and  properly 
manned,  equipped,  and  supplied,  damage 
to  a  sugar  cargo  from  fresh  water  which 
escaped  into  the  hold  where  the  sugar 
was  stowed  while  the  cargo  was  being 
discharged,  by  reason  of  a  valve  having 
been  improperly  left  open  while  water 
from  the  river  was  being  pumped  into  the 
engine  tank,  was  due  to  a  fault  in  the 
management  of  the  vessel,  for  which  she 
is  exempted  from  liability  bv  §  3  of  the 
Harter  Act  (Act  Feb.  13,  1893,  c.  105,  27 
Stat.  445  [U.  S.  Comp.  St.,  1901,  p.  2946]), 
The  Wildcroft,  130  Fed.  531,  65  C.  C.  A. 
145,  affirmed  in  26  S.  Ct.  467,  201  U.  S. 
378,  50  L.  Ed.  794;  S.  C,  124  Fed.  631, 
rehearing  denied,   126  Fed.  229. 

31.  Tipping  vessel  to  examine  propeller. 
— The  tipping  of  a  vessel  by  the  head  by 
the  master  while  discharging  cargo  for 
the  purpose  of  examining  her  propeller, 
and  having  nothing  to  do  with  the  dis- 
charge of  the  cargo,  was  an  act  of  man- 
agement of  the  ship  within  §  3  of  the 
Harter  Act  (Act  Feb.  13,  1893,  c.  105,  37 
Stat.  445  [U.  S.  Comp.  St..  1901,  p.  39461), 
and,  where  the  owner  had  complied  with 
the  requirements  of  said  section  at  the 
commencement  of  the  voyage  neither  he 
nor  the  vessel  is  liable  for  a  resulting  in- 
jury to  the  cargo.  The  Indrani,  177  Fed. 
914,  101  C.  C.  A.  194. 
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tain  or  heed  warnings  of  the  weather  bureau  ^^  and  his  determination  to  change 
his  course  and  complete  the  voyage  by  another  route  after  encountering  rough 
weather  and  without  putting  in  for  repairs,^^  are  faults  or  errors  in  navigation. 
So,  also,  the  injury  of  a  cargo  by  water  by  reason  of  the  failure  to  close  a  port 
for  which  an  iron  shutter  was  provided,  after  the  glass  cover  had  been  broken 
out  by  the  seas,  where  the  cargo  was  so  placed  that  the  port  was  readily  acces- 
sible, was  due  to  a  fault  or  error  in  navigation  or  in  the  management  of  the 
vessel,  within  the  Harter  Act  (27  Stat.,  445,  c.  105,  §  3)  ;  and  neither  the  ves- 
sel nor  her  owners  are  liable  therefor.^* 

§  4539,  Loss  before  Commencement  of  Voyage. — Section  3  of  the  Har- 
ter Act  (Act  Feb.  13,  1893,  c.  105,  27  Stat.,  445  [U.  S.  Comp.  St.,  1901,  p. 
2946]),  which  exempts  the  owner  of  a  vessel  from  liability  for  loss  or  injury 
to  cargo  resulting  from  faults  or  errors  in  navigation  or  in  the  management 
of  the  vessel  if  he  has  exercised  due  diligence  to  make  the  vessel  in  all  respects 
seaworthy  and  properly  manned,  equipped,  and  supplied,  applies  only  to  the 
vessel  after  the  voyage  has  commenced,  and  can  not  be  invoked  by  an  owner 
to  relieve  him  from  liability  for  cargo  lost  while  the  vessel  is  loading,  through 
the  negligence  of  those  in  charge  in  permitting  her  to  settle  on  the  bottom  and 
list  until  deck  cargo  fell  overboard. ^^ 

§  4540,     Loss  from  Negligent  Loading  and  Stowage  or  Unloading. — 

The  provisions  of  the  Harter  Act  do  not  reHeve  a  ship  from  liability  for  dam- 


32.  Failure  to  ascertain  or  heed  warn- 
ings of  weather  bureaus. — The  naviga- 
tion and  management  of  a  vessel  within 
the  meaning  of  §  3  of  the  Harter  Act, 
Act  Feb.  13,  1893,  c.  105,  27  Stat.  445  [U. 
S.  Comp.  St.,  1901,  p.  2946),  includes  the 
determination  of  the  time  and  manner  of 
leaving  port,  which  is  the  prerogative  of 
the  master;  and  under  said  section,  where 
a  vessel  was  seaworthy  and  in  all  respects 
properly  manned,  equipped,  and  supplied, 
the  owners  are  not  liable  for  a  loss  or 
damage  to  cargo  due  to  a  peril  of  the 
seas,  even  though  the  exposure  to  such 
peril  was  through  the  fault  of  the  master 
in  failing  to  ascertain  or  heed  the  warn- 
ings of  the  weather  bureau  before  start- 
ing on  the  voyage.  Hanson  v.  Haywood 
Bros.,  etc.,  Co.,  153  Fed.  401,  81  C.  C.  A. 
5S7. 

33.  Change  of  course — Failure  to  put  in 
for  repairs. — A  ship  bound  from  Antwerp 
to  San  Francisco  with  a  cargo  of  cement 
encountered  such  rough  weather  in  at- 
tempting to  round  Cape  Horn  and  was 
subjected  to  such  strain  that  her  deck 
seams  opened  and  a  part  of  the  cargo  was 
damaged  by  water.  She  finally  abandoned 
the  attempt  and  completed  the  voyage  by 
way  of  the  Cape  of  Good  Hope  and  Aus- 
tralia. At  the  time  of  her  change  of 
course  she  was  370  miles  distant  from 
Port  Stanley,  where  she  could  have  been 
repaired;  but  she  did  not  put  in  for  re- 
pairs, and  before  she  reached  Australia 
the  cargo  received  further  damage  by  rea- 
son of  the  open  seams.  Held,  that  the 
change  of  course  and  also  the  determina- 
tion of  the  master  to  proceed  without 
putting  in  for  repairs  were  matters  per- 
taining  to    the    "navigation    and    manage- 


ment of  the  vessel,"  within  Harter  Act 
Feb.  13,  1893,  c.  105,  §  3,  27  Stat.  445  [U. 
S.  Comp.  St.,  1901,  p.  2946],  and  not  to  the 
custody^  care,  or  proper  delivery  of  the 
cargo,  within  the  meaning  of  §  2,  and 
that,  assuming  the  vessel  to  have  been 
in  all  respects  seaworthy,  and  prop- 
erly manned,  equipped,  and  supplied  at 
the  beginning  of  the  voyage,  she  was  ex- 
empted by  the  act  from  liability  for  the 
damage  caused  or  contributed  to  by  the 
failure  to  repair.  Corsar  v.  Spreckels  & 
Bros.  Co.,  141  Fed.  260,  72  C.  C.  A.  378. 

34.  The  Silvia,  19  S.  Ct.  7,  171  U.  S.  462, 
43  Iv.  Ed.  241,  affirming  judgment  68 
Fed.  230,  15  C.  C.  A.  362,  which  affirms 
decree  64  Fed.  607. 

35.  Loss  before  commencement  of  voy- 
age.— Steamship  Wellesley  Co.  v.  Hooper 
&  Co.,   185   Fed.  733. 

Section  3  of  the  Harter  Act  (Act  Feb. 
13,  1893,  c.  105,  27  Stat.  445  [U.  S.  Comp. 
St.,  1901,  p.  2946]),  which  exempts  the 
owner  of  any  vessel  transporting  property 
from  liability  for  loss  or  damage  thereto 
resulting  from  faults  or  errors  in  naviga- 
tion, or  in  the  management  of  the  vessel, 
if  he  has  exercised  due  diligence  to  make 
such  vessel  in  all  respects  seaworthy  and 
properly  manned,  equipped,  and  supplied, 
applies  only  to  a  vessel  after  the  voyage 
has  commenced,  and  can  not  be  invoked 
by  an  owner  to  relieve  him  from  liability 
for  loss  of  cargo  through  the  careening 
and  sinking  of  a  vessel  at  the  pier  before 
she  was  fully  loaded,  due  to  the  negli- 
gence of  a  watchman  in  failing  to  adjust 
her  lines  to  permit  her  to  drop  with  the 
tide.  Ralli  v.  New  York,  etc..  Steamship 
Co.,  154  Fed.  286,  83  C.  C.  A.  290. 
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ages  to  cargo  resulting  from  negligence  in  stowage  ^^  or  loading  ^'^  at  the  port 
of  loading  or  negligent  unloading  at  the  port  of  destination, ^^  as,  for  instance, 
where  the  ship  is  rendered  topheavy  by  improper  loading  ^o  and  lists  and 
sinks,  thereby  damaging  her  cargo,  or  where  a  ship  topheavy  by  reason  of  a 
coating  of  ice  above  her  deck  is  unloaded  without  regard  to  the  ice  above  her 
deck  lists  so  as  to  bring  her  port  below  the  water.*"^  And  negligence  in  loading 
and  stowing  at  a  port  of  call,  whereby  the  ship  gets  down  by  the  head,  so  that 
sugar  stowed  next  to  wool,  with  a  temporary  bulkhead  between,  drains  for- 
ward, and  damages  the  wool,  is  not  negligence  "in  the  management  of  the  ves- 
sel," within  the  meaning  of  the  Harter  Act,  so  as  to  relieve  the  owners  from 
liability.*! 

§  4541,  Loss  of  Tow  and  Cargo  by  Tug. — Section  3  of  the  Harter  Act, 
exempting  vessel '  owners  from  liability  for  loss  or  damage  to  cargo  under  cer- 
tain conditions,  does  not  exempt  the  owner  of  a  tug  from  liability  for  loss 
of  a  tow  and  its  cargo,  through  negligent  towage,  because  it  was  also  char- 
terer of  the  tow  and  carrier  of  its  cargo.'*^ 


36.  Loss  from  negligent  loading  and 
stowage  or  unloading. — Decree  113  Fed. 
985,  affirmed  in  The  Mississippi,  120  Fed. 
1020,  56  C.   C.  A.   525. 

The  provision  of  the  Harter  Act  ex- 
empting a  vessel  from  liability  for  damage 
or  loss  to  cargo  arising  from  faults  or  er- 
rors of  navigation  or  the  management  of 
the  ship  does  not  concern  the  proper 
stowage  of  cargo  at  the  port  of  lading. 
The  Palmas,  108  Fed.  87,  47  C.  C.  A.  220. 

37.  Improper  loading. — The  Oneida,  128 
Fed.  687,  63  C.  C.  A.  239,  reversing  108 
Fed.   886. 

38.  Unloading. — The  Germanic,  107  Fed. 
294,  modified  in  124  Fed.  1,  59  C.  C.  A. 
521,  affirmed  in  25  S.  Ct.  317,  196  U.  S. 
589,   49    L.    Ed.    610. 

39.  Ship  topheavy  from  improper  load-  • 
ing. — A  ship  started  on  her  voyage  with 
a  list  of  8  or  9  degrees,  which  increased 
to  such  an  extent,  in  consequence  of  her 
improper  loading,  that  it  was  imprudent 
to  proceed,  and  she  put  in  at  an  inter- 
mediate port.  Having  opened  a  portto 
readjust  the  cargo  while  lying  at  a  pier, 
the  ship  gave  a  sudden  lurch,  which 
brought  the  port  under  water,  and  she 
sank,  damaging  the  cargo.  Held,  that  the 
damage  was  attributable  to  her  initial  in- 
stability, which  rendered  her  unseaworthy 
at  the  beginning  of  the  voyage,  and  for 
the  consequences  of  which  the  owners 
were  not  exempted  from  liability  by  the 
Harter  Act.  Decree  108  Fed.  886,  re- 
versed in  The  Oneida,  128  Fed.  687,  63  C. 
C.  A.  239. 

40.  A  ship  on  entering  port  at  New 
York  during  extremely  cold  weather  in 
February  was  coated  above  her  deck  with 
some  200  tons  of  ice,  which  rendered  her 
topheavy  and  gave  her  a  list  to  starboard 
of  4  to  5  degrees  even  when  laden.  Be- 
ing several  hours  late,  in  order  to  be 
ready  for  her  outward  voyage  the  master 
commenced  discharging  immediately  and 
rapidly,   at  the  same  time  taking  in  coal 


on  both  sides,  the  most  of  which  was 
stowed  above  the  water  line.  After  most 
of  her  cargo  in  the  lower  hold  had  been 
discharged,  and  her  list  had  increased  to 
about  8  degrees,  she  rolled  over  to  port; 
and  in  doing  so  the  cover  of  a  coal  port 
on  that  side  was  broken  off,  leaving  the 
opening  only  about  a  foot  above  the 
water.  By  shifting  cargo  and  stopping 
the  loading  of  coal  on  the  port  side,  she 
was  again  rolled  back,  but  no  means  were, 
taken  to  close  the  open  port,  and  the 
loading  of  coal  proceeded  until  she  was 
nearly  filled  to  the  main  deck.  The  wind 
had  been  strong  all  day,  and  in  the  even- 
ing increased  to  a  velocity  of  52  miles,  but 
the  ship  was  protected  on  either  side  to  a 
considerable  extent  by  buildings  on  the 
piers.  About  5  hours  after  she  first  rolled 
to  port,  and  when  her  list  to  starboard 
had  greatly  increased,  she  again  went 
over,  and,  carrying  the  open  port  below 
the  water,  filled  and  sank,  damaging  the 
cargo  on  board.  Held,  that  the  damage 
could  not  be  attributed  to  the  wind  to 
such  an  extent  as  to  relieve  the  ship  from 
liability,  since  she  would  not  have  been 
endangered  but  for  her  unstable  and  top- 
heavy  condition,  due  to  negligent  and  in- 
considerate manner  of  unloading  her 
cargo,  without  any  regard  to  the  great 
weight  of  ice  above  her  deck,  and  to  the 
equally  negligent  loading  of  the  coal  and 
failure  to  close  the  open  port,  all  of  which 
was  negligence  of  the  ship  in  handling  the 
cargo,  for  which  she  was  not  exempted 
either  by  the  Harter  Act  or  her  bills  of 
lading.  The  Germanic,  107  Fed.  294,  mod- 
ified in  124  Fed.  1,  59  C.  C.  A.  521,  affirmed 
in  25  S.  Ct.  317,  196  U.  S.  589,  49  L.  Ed. 
610. 

41.  Decree  76  Fed.  582,  affirmed  in  Bot- 
any Worsted  Mills  v.  Knott,  82  Fed.  471, 
27  C.  C.  A.  326 ;  S.  C,  21  S.  Ct.  30,  179  U. 
S.  69,  45  L.  Ed.   90. 

42.  Loss  of  tow  and  cargo  by  tug. The, 

Murrell,  200  Fed.   826,  decree  affirmed  in 
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§  4542.  Collision. — The  Harter  Act  has  no  application  to  a  collision  be- 
tween two  vessels,  and  does  not  therefore  affect  the  liability  of  a  vessel  to 
another  with  which  it  may  come  into  collision,  notwithstanding  one  or  both  of 
such  vessels  be  laden  with  a  cargo. *^ 

§  4543,  Personal  Injuries  and  Death  by  Wrongful  Act. — Injuries  to 
passengers  are  not  within  the  exemptions  of  the  Harter  Act.** 

§  4544.  Liability  for  Passengers'  Effects. — Claims  for  loss  or  damage 
to  passenger's  personal  baggage,  not  shipped  as  merchandise  and  not  paying 
freight,  are  not  within  the  exemptions  of  the  Harter  Act.*^ 

§  4545.  Right  to  General  Average  Contribution. — The  exemption  of  a 
shipowner  who  has  exercised  due  diligence  to  make  the  vessel  seaworthy  and 
properly  manned,  equipped,  and  supplied,  from  liability  for  the  negligence  of 
master  and  crew,  which  is  declared  in  the  Harter  Act  of  February  13,  1893 
(27  Stat.,  at  L.,  445,  chap.  105,  U.  S.  Comp.  Stat.,  1901,  p.  2946),  §  3,  does  not 
of  its  own  force  entitle  the  owner  to  share  in  the  benefits  of  a  general  average 
contribution  to  meet  losses  occasioned  by  faults  in  the  navigation  and  manage- 
ment of  ship,*^  but  it  leaves  such  owner  free  to  make  a  valid  contract  with  the 
cargo  owners  under  which  contribution  in  general  average  may  be  enforced  for 
sacrifices  made  subsequent  to  the  negligent  stranding  of  the  vessel,  in  a  suc- 
cessful effort  to  save  the  vessel,  freight,  and  cargo.*''^  So  far  as  the  Harter 
Act  has  relieved  the  shipowner  from  responsibility  for  the  negligence  of  his 
master  and  crew,  it  is  no  longer  against  the  policy  of  the  law  for  him  to  con- 
tract with  the  cargo  owners  for  a  participation  in  general  average  contribution 
growing  out  of  such  negligence ;  and  since  the  clause  contained  in  the  bills  of 
lading  admits  the  shipowner  to  share  in  the  general  average  only  under  cir- 
cumstances where  by  the  act  he  is  relieved  from  responsibility,  the  provision 
in  question  is  valid,  and  entitles  him  to  contribution  under  the  circumstances 
stated.*® 

Baltimore,  etc.,  Barge  Co.  v.  Eastern  Coal  Ct.  491;  The  Hamilton,  207  U.  S.  398.  52 

Co.,  195  Fed.  483,  115  C.  C.  A.  393.  L.  Ed.  264,  28  S.  Ct.  133.     See  ante,  "Per- 

Section  3  of  the  Harter  Act,  exempting  sonal    Injuries    and    Death    by    Wrongful 

the   owner  of   a  vessel   transporting  mer-  Act,"  §  4504. 

chandise,  where  he  has  exercised  due  dili-  45.  Liability  for  passenger's  effects. — In 

gence    to    make    her    in    all    respects    sea-  re  California  Nav.,  etc.,  Co.,  110  Fed.  678; 

worthy,    from    liability   for   loss    resulting  The  Rosedale,   88   Fed.  324,  judgment  af- 

from  faults   or  errors   in  navigation,   gov-  firmed  in   92   Fed.   1021,   35   C.   C.  A.   167; 

erns  the  relation  between  the  vessel  and  The   Kensington,   88   Fed.   331,   decree  af- 

the  cargo  with  which  she  is  herself  laden,  firmed  in  94  Fed.  885,  36  C.  C.  A.  533,  and 

and  does  not  exempt  the  owner  of  a  tug  reversed   in   22   S.   Ct.   102,   183   U.   S.  263, 

from  liability   for   loss   of  the   cargo   of  a  46   L.   Ed.   190. 

barge   through    negligent   towage,   though  _  46.  Right  to   general  average  contribu- 

such   owner  was  also   the   owner  pro  hac  tion: — The    Irrawaddy,   171   U.    S.    187,   43 

vice  of  the  barge,  and  was  in  fact  the  car-  L.    Ed.    130,    18    S.    Ct.    831;   The    Chatta- 

rier  of  her  cargo.     Baltimore,  etc..  Barge  hoochee,  173  U.  S.  540,  43  L.  Ed.  801,  19 

Co.    V.    Eastern    Coal    Co.,    195    Fed.    483,  S.   Ct.  491. 

115    C.    C.   A.    393.  "The  point  of  the  decision  in  The  Irra- 

43.  Collision.— The  Delaware,  161  U.  S.  waddy,  171  U.  S.  187,  43  L.  Ed.  130,  18  S. 
459,  40  E.  Ed.  771,  16  S.  Ct.  516;  The  Ct.  831  (and  as  an  authority  the  case  goes 
Chattahoochee,  173  U.  S.  540,  43  L.  Ed.  no  further),  is,  that  while  the  Harter  Act 
801,  19  S.  Ct.  491;  The  Albert  Dumois,  relieved  the  shipowner  from  liability  for 
177  U.  S.  240,  44  L.  Ed.  751,  20  S.  Ct.  595.  his  servant's  negligence,  it  did  not  of  its 

44.  In  re  California  Nav.,  etc.,  Co.,  110  own  force  entitle  him  to  share  in  a  gen- 
Fed.  678;  The  Rosedale.  88  Fed.  324,  indg-  eral  average  rendered  necessary  by  such 
ment  affirmed  in  92  Fed.  1021,  35  C.  C.  A.  negligence."  The  Tason,  225  U.  S.  33,  56 
167;  The  Kensington,  88  Fed.  331,  decree  L.  Ed.  969,  32  S.  Ct.  560. 

affirmed  in  94  Fed.   885,   36   C.   C.  A.   533,  47.  The  Jason,  225  U.  S.  32,  56  L.  Ed. 

and  reversed   in   22   S.   Ct.   102,   183   U.   S.  969,   32  S.   Ct.   560. 

263,  46  L.   Ed.   190.     See   The   Chattahoo-  48.  The  Jason,  225  U.   S.  32,  56  L.  Ed. 

chee,   173  U.  S.   540,  43  L.   Ed.   801,  19  S.  969,  32  S.   Ct.  560. 
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§  4546.  Duty  of  Master  of  Stranded  Vessel. — The  duty  resting  upon  the 
master  of  a  negligently  stranded  vessel,  irrespective  of  whether  the  negligence 
falls  within  the  exemption  from  liability  made  by  the  Harter  Act  of  February 
13,  1893,  §  3,  or  not,  demands  only  the  exercise  of  every  reasonable  effort  to 
save  the  imperiled  property,  and  does  not  extend  so  far  as  to  call  for  a  sacrifice 
of  part  of  the  owner's  property,  if  necessary  to  save  the  cargo.*^ 

§  4547.  Application  to  Foreign  Vessels. — It  is  settled  that  the  Harter  Act 
will  be  applied  to  foreign  vessels  in  suits  brought  in  the  United  States.^"  The 
third  section  of  the  Harter  Act  (27  Stat.,  445),  exempting  the  owner  of  a  sea- 
worthy vessel  from  responsibility  to  the  cargo  for  loss  or  damage  occurring 
through  faults  or  errors  of  navigation,  which  is  expressly  applicable  to  "any 
vessel  transporting  merchandise  or  property  to  or  from  any  port  of  the  United 
States,"  includes  a  foreign  vessel  carrying  cargo  from  a  foreign  to  an  Amer- 
ican port.^i 

§§  4548-4576.  Proceedings  to  Limit  Liability— §  4548.  Nature  of 
Proceedings. — The  proceeding  to  limit  liability  is  not  an  action  against  the  ves- 
sel and  her  freight,  except  when  they  are  surrendered  to  a  trustee,^^  but  is 
an  equitable  action,  not  in  any  sense  inconsistent  with  the  admiralty  jurisdic- 
tion.53     Such  proceedings  are  admiralty  cases.^* 

§  4549.  Forms  and  Rules  of  Procedure. — The  adoption  of  forms  and 
modes  of  proceeding  requisite  and  proper  for  giving  due  effect  to  the  mari- 
time rules  thus  adopted  by  congress,  and  for  securing  to  shipowners  its  bene- 
fits, was  strictly  within  the  powers  conferred  upon  the  supreme  court. ^^  In 
promulgating  the  rules  referred  to,  this  court  expressed  its  deliberate  judg- 
ment as  to  the  proper  mode  of  proceeding  on  the  part  of  shipowners  for  the 
purpose  of  having  their  rights  under  the  act  declared  and  settled  by  the  de- 

49.  Duty  of  master  of  stranded  vessel.  52.  Nature  of  proceedings. — In  re  Mor- 
— The  Jason,  225  U.  S.  32,  56  L.  Ed.  969,  risen,  147  U.  S.  14,  37  L.  Ed.  60,  13  S.  Ct. 
32    S.    Ct.    560.  246. 

50.  Application  to  foreign  vessels. — The  53.    In    re    Morrison,    147    U.    S.    14,    37 

Germanic,    196   U.   S.    589,   49   L.    Ed.   610,  L.   Ed.  60,   13  S.   Ct.  246;  Oregon  R.,  etc., 

25  S.  Ct.  317;  The  Chattahoochee,  173  U.  Co.   v.    Balfour,    179   U.    S.    55,   45    L.    Ed. 

S.  540,  43  L.  Ed.  801,  19  S.  Ct.  491;  Knott  82,   21   S.    Ct.  28. 

V.    Botany   Worsted    Mills,    179   U.    S.    69,  54.   Oregon  R.,  etc.,  Co.  v.  Balfour,   179 

45  L.  Ed.  90,  21  S.   Ct.  30;  The  Silvia,  171  U.  S.  55,  45  L.  Ed.  82,  21  S.  Ct.  28. 

U.  S.  462,  43  L.  Ed.  241,  19  S.  Ct.  7;  The  55.    Providence,    etc..    Steamship    Co.    v. 

Carib    Prince,    170   U.    S.    655,    42    L.    Ed.  Hill   Mfg.    Co.,   109   U.    S.   578,   27   L.    Ed. 

1181,  18  8.   Ct.  753.     See,  also.  The  Scot-  1038,   3   S.   Ct.   379,   617;    Oregon   R.,   etc., 

land,    105   U.   S.   24,   26    L.    Ed.    1001;    The  Co.  v.  Balfour,  179  U.  S.  55,  45  L.  Ed.  82, 

Frey,  92  Fed.  667.  21  S.  Ct.  28. 

51.  The  Chattahoochee,  19  S.  Ct.  491,  The  power  of  the  supreme  court  to  pre- 
173  U.  S.  540,  43  L.  Ed.  801,  affirming  de-  scribe  rules  regulating  proceedings  under 
cree  74  Fed.  899,  21  C.  C.  A.  162.  the   act    of   1851,    was    first   recognized    in 

The  provisions  of  §  3  of  the  Harter  Act  the  case  of  Norwich  Co.  v.  Wright  (U. 
(27  Stat.  445,  c.  105),  which  relieves  ves-  S.),  13  Wall.  104,  20  L.  Ed.  585,  at  De- 
sels  and  their  owners  from  liability  for  cember  term,  1871,  and  has  been  reaffirmed 
loss  or  damages  to  the  cargo  resulting  in  many  subsequent  cases,  to  wit:  The 
from  faults  or  errors  in  navigation  or  in  Benefactor,  103  U.  S.  239,  26  L.  Ed.  351; 
the  management  of  the  vessel,  where  the  The  Scotland,  105  U.  S.  24,  26  L.  Ed. 
owners  have  exercised  due  diligence  tp  1001;  Providence,  etc..  Steamship  Co.  v, 
make  her  seaworthy,  and  have  her  prop-  Hill  Mfg.  Co.,  109  U.  S.  578,  27  L.  Ed. 
erly  equipped,  manned,  and  supplied,  ap-  1038,  3  S.  Ct.  379,  617;  Butler  v.  Boston, 
plies  to  foreign  vessels  carrying  goods  to  etc.,  Steamship  Co.,  130  U.  S.  527,  32  L. 
or  from  ports  of  the  United  States.  The  Ed.  1017,  9  S.  Ct.  612;  and  In  re  Mor- 
Silvia,  19  S.  Ct.  7,  171  U.  S.  462,  43  L.  Ed.  rison,  147  U.  S.  14,  37  L.  Ed.  60,  13  S. 
241,  affirming  judgment  68  Fed.  230,  15  Ct.  246;  Oregon  R.,  etc.,  Co.  v.  Balfour, 
C.  C.  A.  362,  which  affirms  decree  64  Fed.  179  U.  S.  55,  45  L.  Ed.  82,  21  S.  Ct.  28. 
607;  Doherr  v.  The  Etona,  64  Fed.  880,  These  rules  will  be  found  at  the  corn- 
decree  affirmed  in  71  Fed.  895,  18  C.  C.  A.  mencement  of  13  Wall,  xii,  xiii.  Rules  of 
380.  Practice  in  Admiralty.                l 
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finitive  decree  of  a  competent  court,  which  should  be  binding  on  all  parties  in- 
terested, and  protect  the  shipowners  from  being  harassed  by  litigation  in  other 
tribunals. s^ 

Power  of  District  Courts  to  Supplement.— By  the  act  of  Congress  which 
authorized  it  to  prescribe  the  forms  of  proceeding  in  equity  and  admiralty 
causes ;  and  where  the  general  regulations  adopted  by  that  court  do  not  cover 
the  entire  ground,  it  is  undoubtedly  within  the  power  of  the  district  courts,  as 
courts   of   admiralty,  to   supplement  them  by  additional   rules   of  their  own.s'^ 

Rules  Extend  to  Circuit  Courts  on  Appeal. — The  supreme  court  has  an- 
nounced a  general  rule,  extending  to  the  circuit  courts  on  appeal  the  regulations 
which  have  heretofore  been  adopted  for  the  district  courts  in  cases  of  proceed- 
ing to  obtain  the  benefit  of  a  limited  liability  under  the  act.^* 

Do  Not  Preclude  Other  Remedy. — The  admiralty  rules  were  not  intended 
to  prevent  an  owner  from  availing  himself  of  any  other  remedy  or  process 
which  the  law  itself  entitles  him  to  adopt,  but  to  aid  him  in  bringing  into  con- 
course those  having  claims  against  him  arising  from  acts  of  the  master  or 
crew.^^ 

Rules  of  Decision  as  to  Speed  Permissible  in  Fog. — The  international 
rule  as  to  speed  permissible  in  a  fog,  as  interpreted  by  the  courts  of  the  United 
States,  and  not  by  the  practice  under  that  rule  prevailing  in  the  French  courts, 
must  be  applied  in  a  proceeding  by  the  owner  of  a  French  vessel  lost  in  a 
collision  with  a  British  ship  on  the  high  seas,  to  obtain,  in  the  courts  of  the 
United  States,  the  benefit  of  the  law  of  the  United  States  for  the  Hmitation 
of  liability  of  shipowners.^" 

§  4550.  Jurisdiction,  Venue  and  Courts. — The  courts  of  admiralty  juris- 
diction have  power  to  enforce  the  Limited  Liability  Act.®^ 

District  Court. — The  proper  district  court,  designated  by  the  rules  of  the 
supreme  court  or  otherwise  indicated  by  circumstances,  has  full  jurisdiction 
and  plenary  power  as  a  court  of  admiralty  to  entertain  and  carry  on  all  proper 
proceedings  for  the  due  execution  of  the  law,  in  all  its  parts. ^^ 

The  circuit  courts  of  the  United  States  have  no  jurisdiction  of  such  cases. ^^ 

56.  Provider.ce,  etc.,  Steamship  Co.  v.  Providence,  etc.,  Steamship  Co.  v.  Hill 
Hill  Mfo-.  Co.,  109  U.  S.  578,  27  L.  Ed.  Mfg.  Co.,  109  U.  S.  578,  27  L.  Ed.  1038, 
1038,  3  S.  Ct.  379,  617;  Oregon  R.,  etc.,  3  S.  Ct.  379,  617;  The  City  of  Norwich, 
Co.  V.  Balfour,  179  U.  S.  55,  45  L.  Ed.  118  U.  S.  468,  30  L.  Ed.  134,  6  S.  Ct.  1150; 
82,   21   S.   Ct.   28.  The    Scotland,    118    U.    S.    507,    30    L.    Ed. 

57.  Power  of  district  courts  to  supple-  153,  6  S.  Ct.  1174;  Butler  v.  Boston,  etc., 
ment. — Providence,  etc.,  Steamship  Co.  v.  Steamship  Co.,  130  U.  S.  527,  32  L.  Ed. 
Hill  Mfg.  Co.,  109  U.  S.  578,  27  L.  Ed.  1017,  9  S.  Ct.  612;  Oregon  R.,  etc.,  Co.  v. 
1038,  3  S.  Ct.  379,  617;  Oregon  R.,  etc.,  Balfour,  179  U.  S.  55,  45  L.  Ed.  82,  21  S. 
Co.  V.  Balfour,  179  U.  S.  55,  45  E.  Ed.  82,  Ct.  28. 

21  S.  Ct.  38.  62.     District      court. — Providence,      etc., 

58.  Rules  extend  to  circuit  courts  on  Steamship  Co  v.  Hill  Mfg.  Co.,  109  U.  S. 
appeal.-The  Benefactor,  103  U.  S.  239,  578,  27  L.  Ed.  1038,  3  S  Ct.  379,  617; 
26  L    Ed    351  Oregon  R.,  etc.,  Co.  v.  Balfour,  179  U.  S. 

,,„■■,',   J       ^,  ,        „         55,  45  L.  Ed.  82,  21  S.  Ct.  28.     See,  to  the 

59.  Do  not  prec  ude  oth^  remedy.-Ex      ^^^^  j^^'_.^j^^   ^^    ^    ^^;'^^   ^U 

?nJ^'   ^l^^  c"\r  M     ^nf'rf  Q     ,i     ;«    T  S.),  13  Wall.  104,  20  L.   Ed.  585. 

FH    lom       ^''°*'^"'^'   ^°^   ^-   ^-       '  ^-  "The   jurisdiction    to   limit   the    liability 

Jid.  1001.  ijf   shipowners    was     conferred    upon   the 

60.  Rules  of  decision  as  to  speed  per-  district  courts  by  the  act  of  congress  of 
missible  in  fog.— Judgment,  La  Bour-  March  3,  1851,  9  Stat.  635,  c.  43,  carried 
gogne,  144  Fed.  781,  75  C.  C.  A.  647,  af-  forward  into  §§  4282  to  4239  to  the  Re- 
firmed  m  210  U.  S.  95,  52  L.  Ed.  973,  28  ^iged  Statutes."  Oregon  R.,  etc.,  Co.  v. 
S.   Ct.   664.  Balfour,    179    U.    S.    55,    45    L.    Ed.    82,    31 

61.  Jurisdiction,   venue   and   courts. — In  S.    Ct.   38. 

re   Morrison,   147  U.   S.   14,   37   L.   Ed.   60,  63.  Norwich   Co.  v.  Wright   (U.   S.),   13 

13  S.  Ct.  246;  Norwich  Co.  v.  Wright  (U.  Wall.  104,  20  E.  Ed.  585;  Providence,  etc, 

S.),    13    Wall.    104,    20    L.    Ed.    585;    The  Steamship    Co.   v.    Hill   Mfg.    Co.,    109   U. 

Benefactor,  103  U.  S.  239,  26  L.  Ed.  351;  S.   578,  27   L.   Ed.   1038.  3   S.   Ct.  379,  617. 


'^073  IMITATIONS  OF  LIABILITY.  §    4550 

The  state  courts  have  not  the  requisite  jurisdiction."'*  The  value  and  effic- 
iency of  the  law  would  be  greatly  diminished,  if  not  entirely  destroyed,  by 
allowing  its  administration  to  be  hampered  and  interfered  with  by  various  and 
conflicting  jurisdictions. ^^ 

Venue. — The  district  court  of  the  district  in  which  the  vessel  is  libeled'^*'  or. 
in  which  the  owner  is  sued^''  was  designated  as  the  proper  court  in  which  to 
institute  the  proceedings  for  obtaining  a  decree  of  limited  liability;  and  the 
presence  of  the  vessel  within  the  district  is  not  essential  to  the  court's  juris- 
diction.68  When  cases  arise  in  which  the  vessel  and  freight  have  been  totally 
lost,  and  no  district  court  has,  or  can  have,  possession  of  any  fund  to  distrib- 
ute, resort  may  probably  be  had  with  propriety  to  the  district  court  of  the  dis- 
trict in  which  the  owners  reside,  or  where  the  vessel  perished.®^  Also  juris- 
diction accrues  to  the  district  court  of  the  district  comprising  the  port  to  which 
the  vessel  was  bound,  although  she  had  been  sunk  in  the  Ifike  and  only  a  few 
fragments  were  washed  ashore,  the  proceeds  of  which,  however,  amounting 
to  a  trifling  sum,  were  deposited  in  the  court.'^o 

Divestiture  of  Jurisdiction. — The  filing  of  the  libel  and  petition  of 
the  owner  of  the  vessel  at  fault  in  a  collision  with  the  ofifer  to  give  a  stipula- 
tion, conferred  jurisdiction  upon  the  court,  and  no  subsequent  irregularity  in 
procedure  could  take  away  such  jurisdiction.'^^ 

Effect  of  Limited  Liability  Act. — Whether  or  not  Employer's  Liability  Act 
April  22,  1908,  c.  149,  35  Stat.,  65  (U.  S.  Comp.  St.,  Supp.,  1909,  p.  1171),  by 
implication  repeals  the  statutory  provisions  permitting  shipowners  to  limit  their 
liability  in  so  far  as  they  might  be  used  by  a  railroad  company  engaged  in  in- 
terstate commerce  to  limit  its  liability  for  injuries  to  employees  on  its  vessels 
used  in  such  commerce,  it  does  not  deprive  a  court  of  admiralty  of  the  general 
jurisdiction  over  limitation  of  liability  because  such  a  claim  is  involved,  nor 
of  jurisdiction  to  hear  and  determine  a  claim  on  its  merits  therein  with  the 
consent  of  the  claimant,  or  where  the  proceeding  was  begun  before  the  passage 
of  the  statute  and  where  any  objection  to  jurisdiction  on  such  ground  had  been 
waived.'^  ^ 

64.  Norwich  Co.  v.  Wright  (U.  S.),  13  Ed.  351,  the  cause  of  damage  was  a  col- 
Wall.  104,  20  L.  Ed.  585;  Providence,  etc.,  lision  on  the  high  seas,  and  the  peti- 
Steamship  Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  tion  for  limitation  was  filed  in  the  same 
578,  27  L.  Ed.  1038,  3  S.  Ct.  379,  617.  district  court  in  which  the  offending  ves- 

65.  La  Bourgogne,  310  U.  S.  95,  52  L.  sel  was  libeled.  In  The  Scotfand,  105  U. 
Ed.  973,  28  S.  Ct.  664,  following  Provi-  S.  24,  26  L.  Ed.  1001,  and  S.  C,  118  U.  S. 
dance,  etc.,  Steamship  Co.  v.  Hill  Mfg.  507,  30  L.  Ed.  153,  6  S.  Ct.  1174,  there  was 
Co.,  109  U.  S.  578,  27  L.  Ed.  1038,  3  S.  Ct.  a  like  course  of  action,  and  the  limitation 
379    617                                                 ■  '^^^   claimed   by   an   answer  to   a   libel   in 

66.  Venue—Providence,  etc.,  Steamship  P^sonam  in  a  district  court^  ,^%  P"*/ 
Co.  V.  Hill  Mfg.  Co.,  109  U.  S.  578,  27  L  £,^/"%^"p';  ^?-  "'  U-  ^-  "'^'  ^°  L-  ^'^• 
Ed.  1038,  3  S.  Ct.  379,  617.  '  Totalloss.-In  Providence,  etc.,  Steam- 

67.  A  proceeding  by  a  shipowner  for  g^ip  Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  578, 
limitation  of  liability  under  Rev.  St.,  §  37  l,  gj,  io38,  3  S.  Ct.  379,  617,  the  pe- 
4283  et  seq.,  as  amended  by  24  Stat,  c.  titig^  f^j.  limitation  was  filed  in  the  dis- 
421,  and  under  the  admiralty  rules,  may  j^ict  court  of  the  district  where  the  fire 
be  brought  in  the  district  court  for  any  occurred  and  where  the  remnants  of  the 
district  m  which  said  owner^  may  be  sued  vessel  remained.  Ex  parte  Phenix  Ins. 
in  that  behalf,  on  payment  into_  court  of,  Co.,  118  U.  S.  610,  30  E.  Ed.  274,  7  S. 
or  stipulation  to  pay,  the  appraised  value  q^_  35 

of  the  vessel,  or  upon  the  transfer  of  his  70.  Ex  parte  Slayton,  105  U.  S.  451    26 

interest  to   a   trustee      Gleason   v.   Duffy,  l,    e<j,   1066;   Providence,   etc.,   Steamship 

116  Fed.  298,  54  C.   C.  A.   100.  Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  578,  27  L 

68.  Gleason   v.   Duffy,   116   Fed.    298,   54  Ed.   1038,  3  S.   Ct.   379,  617. 

C.  C.  A.  100.  71_    Divestiture    of   jurisdiction. — In   re 

69.  Providence,  etc.,  Steamship  Co.  v.  Morrison,  147  U.  S.  14,  37  L.  Ed  60  13 
Hill    Mfg.    Co.,    109    U.    S.    578,    27    L.    Ed.        S.    Ct.    246. 

1038,   3  S.   Ct.  379,   617.  72.    Effect   of    Limited   Liability   Act- 

In  The  Benefactor,  103  U.  S.  239,  26  L.      The  Passaic,  190  Fed.  644. 
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§  4551.  Time  of  Taking  Proceedings  and  Laches.— Institution  of 
Proceedings  before  Suit.— The  owner  of  a  vessel  may,  before  he  is  sued, 
institute  appropriate  proceedings  in  a  court  of  competent  jurisdiction,  to  ob- 
tain a  Hmited  liability,  without  waiting  for  suit  to  be  begun  against  him  or  his 
vessel  for  the  loss  out  of  which  liability  arises.''^ 

Claiming  Benefit  after  Trial  of  the  Merits.— A  shipowner  may  claim  the 
benefit  of  a  limited  liability  after  a  trial  of  the  cause  of  collision.'^* 

Estoppel  by  Judgment  in  Personam  in  State  Courts.— A  shipowner  is 
not  estopped  by  a  judgment  in  personam  rendered  against  him  by  a  state  court 
for  damages  sustained  in  a  collision  from  thereafter  instituting  proceedings  in 
a  court  of  admiralty  for  a  limitation  of  his  liability  in  respect  to  such  damages 
under  the  statutes  of  the  United  States,  although  in  such  proceeding  the  fact 
of  liability  and  the  amount  of  damages  sustained  by  the  injured  party  are  mat- 
ters rendered  res  judicata  by  the  former  judgment.''^ 

Laches. — Proceedings  for  a  limitation  of  liabilitjr  must  be  taken  within  a  rea- 
sonable time.'^s  The  doctrine  of  laches,  as  applied  in  admiralty  courts,  is  ap- 
plicable to  such  a  case.'^'^  The  shipowner  is  not  debarred  by  laches  from  main- 
taining such  proceeding  because  the  same  was  not  instituted  until  after  he  had 
prosecuted  an  appeal  from  the  judgment  for  damages,  and  the  same  had  been 
affirmed,  nor  by  the  fact  that  he  gave  a  supersedeas  bond,  as  required  by  stat- 
ute, to  enable  him  to  safely  present  his  contention  to  the  appellate  court.'^® 

Failure  to  Claims  in  Reference  to  Particular  Party. — But  the  ommission 
to  take  the  benefit  of  the  law  in  reference  to  a  particular  party  ought  not  to 
preclude  the  owners  of  a  ship  from  claiming  its  benefit  as  against  other  parties 
suffering  loss  by  the  same  collision.'''^ 

Conditions  to  Granting  Relief — Payment  of  Costs  in  Previous  Proceed- 
ing in  State  Court. — Relief  under  the  Limited  Liability  Act  should  not  be 
granted  where  the  claimant  delays  to  claim  its  benefits  till  after  the  other  party 
has  instituted  proceedings  to  enforce  his  liability,  except  upon  condition  of 
compensating  the  other  party  for  any  costs  and  expenses  he  may  have  incurred 
by  reason  of  the  delay  in  claiming  the  benefit  of  the  law.^"  Where  a  ship- 
owner who  has  prosecuted  an  appeal  from  a  judgment  in  personam  rendered 
against  him  by  state  court  for  damages  sustained  in  a  collision,  thereafter  in- 
stitutes proceedings  in  a  court  of  admiralty  for  a  limitation  of  his  liability  in 
respect  to  such  damages,  under  the  statutes  of  the  United  States;  he  should 
be  require'd  as  a  condition  to  the  granting  of  the  relief  sought,  to  pay  the 
costs  adjudged  against  him  in  the  state  court,  which  might  have  been,  to  a 
large  extent,  avoided  by  his  more  timely  action. ^^ 

§  4552.  Time  for  Piling  Claims. — Effect  of  Injunctional  Order  as  Sus- 
pending Running  of  Statute  of  Limitations. — An  injunction  granted  in  pro- 
ceedings for  limitation  of  liability  restraining  the  further  prosecution  of  pend- 
ing actions  for  damages  is  in  fact  a  removal  of  such  actions  into  the  admiralty 
court,  where  they  are  to  be  considered  as  continued  for  all  purposes  of  the 

73.  Institution    of    proceedings    before  77.  The  Benefactor,  103  U.  S.  339,  26  L. 
suit.— Ex  parte  Slayton,  105  U.  S.  451,  26       Ed.  351. 

L.    Ed.   1066;    Ex   parte   Phenix   Ins.    Co.,  78_   Prosecuting   appeal  from   judgment 

118  U.  S.  610,  30  L:  Ed.  274,  7  S.   Ct.  25.  of   state   court— Supersedeas.— Gleason   v. 

So      held      notwithstanding      admiralty  Duffy,  116  Fed.  298,  54  C.  C.  A.  100. 
rules   Nos^  54    55,   56    and   57      Ex  parte  ^g   ^^^^^^  ^^  ^j^;^  -^  reference  to  par- 
Slay  ton    105_  U.  S.  451    26  L.  Ed.  1066.  ^j^^j^^  party.-The   Benefactor,   103  U.   S. 

74.  Claiming  benefit   after   trial   of   the  „.  K     4j    oci 

merits.— The    Benefactor,    103    U.    S.    239,  '^^^'  ■^°,-^-   .  .■  ''^'-              .           ,.  ,    ^ 

26  L    Ed    351  *"•  Conditions  to   granting  relief — Pay- 

75.'  Estoppel  by  mdgment  in  personam  "^ent  of  costs  in  previous  proceeding  in 

in   state   courts.— Gleason   v.    Duffy,     116  state    court^The    Benefactor,    103    U.    S. 

Fed.  298,  54  C.  C.  A.   100.  239,   26   L.    Ed.  351. 

76.  Laches.— The   Benefactor,   103  U.  S.  81.   Gleason   v.   Duffy,    116   Fed.   298,   54 

839,   26  L.   Ed.  351.  C.   C.  A.  100. 
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statute  of  limitation.  In  other  words,  such  restraining  order  suspends  the 
running  of  the  statute. ^^  And  the  dismissal  of  such  suits  for  want  of  prosecu- 
tion after  the  entry  of  the  restraining  order  by  the  several  courts  in  which  they 
were  pending,  works  no  prejudice  to  the  plaintiff  therein. ^^ 

Laches  of  Claimant. — A  libelant  who  delayed  filing  a  petition  for  limitation 
of  liability  for  nearly  three  years  and  did  not  commence  taking  testimony  for 
nine  years  thereafter,  is  not  in  position  to  charge  damage  claimants,  who  were 
enjoined  from  prosecuting  pending  actions,  with  laches  for  not  proving  their 
claims  until  later,  where  no  order  was  made  requiring  it.^* 

§  4553.  Modes    in    Which    Limited    Liability    May    Be    Claimed.— 

Limited  liability  may  be  claimed,  first,  merely  by  the  way  of  defense  to  an 
action ;  ^^  and  may  be  set  up  by  plea  or  answer ;  ^®  or,  second,  by  surrendering 
the  ship  or  paying  her  value  into  court.  The  latter  method  is  only  necessary 
when  the  shipowner  desires  to  bring  all  the  creditors  claiming  damage  into  con- 
course for  distribution.^'^ 

§§  4554-4556.  Scope  of  Remedy — §  4554.  Ascertainment  of  Co- 
Lxisting  Claims. — The  shipowner  must  either  admit  the  claims  for  damage 
which  he  sets  up,  against  libelants  or  must  ask  the  court  to  have  them  adjudicated. 
It  is,  at  least,  necessary  that  proceedings  should  be  instituted  for  ascertaining 
the  coexisting  claims  which  are  to  antagonize  and  operate  as  a  means  of  re- 
ducing the  claim  of  the  libelants. ^^ 

§  4555.  Contesting  All  Liability. — A  shipowner  seeking  the  benefit  of  the 
Limited  Liability  Act  is  accorded  the  privilege  not  only  of  seeking  the  benefit 
of  the  act,  but  also   of  contesting  his  liabiHty  in  any  sum  whatever.*^     The 


82.  Effect  of  injunctional  order  as  sus- 
pending running  of  statute  of  limitations. 

— Union  Steamboat  Co.  v.  Chaffin,  122  C. 
C.  A.  598,  204  Fed.  412;  Richmond  v. 
Irons,  121  U.  S.  27,  7  S.  Ct.  788,  30  L. 
Ed.    864. 

83.  Union  Steamboat  Co.  v.  Chaffin,  122 
C.    C.   A.    598,    204    Fed.   412. 

84.  Laches  of  claimant. — Union  Steam- 
boat Co.  V.  Chaffin,  122  C.  C.  A.  598,  204 
Fed.    412. 

85.  Modes  in  which  limited  liability 
may  be  claimed. — The  Great  Western,  118 
U.  S.  520,  30  L.  Ed.  156,  6  S.  Ct.  1172; 
Providence,  etc.,  Steamship  Co.  v.  Hill 
Mfg.  Co.,  109  U.  S.  578,  27  L.  Ed.  1038, 
3   S.   Ct.   379,   617. 

The  limitation  of  shipowner's  liability 
to  value  of  his  interest  in  the  vessel  (Acts 
Cong.  March  3,  1851,  §  3  [9  Stat.  635;  Rev. 
St.  1878,  §  4283],  and  June  26,  1884,  §  18 
[23  Stat.  57;  1  Supp.  Rev.  St.  (Ed.  1891) 
p.  443])  may  be  set  up  as  a  defense  in 
an  action  in  a  state  court,  being  general 
and  absolute,  and  there  being  no  re- 
striction as  to  how  it  may  be  availed  of. 
Loughin  V.  McCaulley,  40  Atl.  1020,  186 
Pa.  517,  48  L.  R.  A.  33,  65  Am.  St.  Rep. 
872. 

Ship  lost. — Shipowners  can  avail  them- 
selves of  those  benefits,  by  way  of  de- 
fense alone,  where  both  ship  and  freight 
are  totally  lost,  so  that  the  owners  are 
relieved  from  all  liability  whatever.  Prov- 
idence, etc..  Steamship  Co.  v.  Hill  Mfg. 
Co.,    109   U.    S.    578,    27    L.    Ed.    1038,    3    S. 


Ct.    379,    617.      See   ante,    "Loss    of   Ship," 
IX,  D,  1,   i,   (7). 

86.  May  be  set  up  by  plea  or  answer. — 
Shipowners  may  avail  themselves  of  the 
defense  of  limited  responsiblity  by  an- 
swer of  plea.  The  Scotland,  105  U.  S.  24, 
26  L.  Ed.  1001.  See,  also,  Ex  parte 
Phenix-Ins.  Co.,  118  U.  S.  610,  30  L.  Ed. 
274,  7  S.  Ct.  25;  The  Scotland,  118  U.  S. 
507,   30  L.  Ed.  153,  6  S.  Ct.  1174. 

It  is  not  necessary  that  shipowners 
should  surrender  and  transfer  the  ship  in 
order  to  claim  the  benefit  of  the  law. 
That  is  only  one  mode  of  relief.  They 
may  plead  their  immunity,  and,  if  found 
in,  or  confessing,  fault,  may  abide  a  de- 
cree against  them  for  the  value  of  ship 
and  freight  as  found  by  the  proofs.  The 
Scotland,  105  U.  S.  24,  26  L.  Ed.  1001. 

87.  The  Great  Western,  118  U.  S.  520, 
30  L.  Ed.  156,  6  S.  Ct.  1172,  See,  also, 
Norwich  Co.  v.  Wright  (U.  S.),  13  Wall. 
104,  20  L.  Ed.  585;  Providence,  etc.. 
Steamship  Co.  v.  Hill  Mfg.  Co.,  109  U. 
S.  578,  27   L.   Ed.   1038,   3   S.   Ct.   379,   617. 

88.  Ascertainment  of  coexisting  claims. 
—Norwich  Co.  v.  Wright  (U.  S.),  13 
Wall.   104,   20   L.   Ed.   585. 

89.  Contesting  all  liability. — "Strictly 
speaking,  the  application  for  a  limitation 
of  liability  is  in  effect  a  concession  that 
liability  exists,  but,  because  of  the  ab- 
sence of  privity  or  knowledge,  the  benefits 
of  the  statute  should  be  awarded.  It  is  true 
that,  under  the  rules  promulgated  by  the 
supreme  court,  the  petitioner  is  accorded 
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fifty-sixth  admiralty  rule  declares  that  in  proceedings  to  obtain  a  decree  for  a 
limited  liability,  the  owners  may  contest  all  liability  on  their  part  or  that  of 
their  vessel,  as  well  as  claim  a  limitation  of  liability  under  the  statute;  pro- 
vided, that  in  their  libel  or  petition  they  shall  state  the  facts  and  circumstances 
by  reason  of  which  exemption  from  liability  is  claimed.^o  This  does  not,  how- 
ever, change  the  essential  nature  of  the  proceeding.  As  the  petitioner  called 
the  various  claimants  into  a  court  of  admiralty  of  the  United  States,  to  test 
whether,  in  virtue  of  the  laws  of  the  United  States,  it  should  be  relieved,  in 
part,  at  least,  of  liability  from  the  consequences  of  the  acts  of  its  agents,  and 
as  the  international  rules  have  the  force  of  a  statute,  the  issues  presented  of 
such  a  character  as  to  render  it  essential  that  the  right  to  exemption  should  be 
tested  by  the  law  as  administered  in  the  courts  of  the  United  States,  and  not 
otherwise.^^ 

§  4556.  Claims  Provable  in  Proceedings  4o  Limit. — Where  the  vessel 
owner  has,  under  the  statutes  of  the  United  States,  transferred  its  liability  to 
a  fund  and  to  the  exclusive  jurisdiction  of  the  admiralty,  and  that  fund  is  be- 
ing distributed,  all  claims  to  which  the  admiralty  does  not  deny,  existence  must 
be  recognized,  whether  admiralty  liens  or  not.  This  is  not  only  a  general 
principle  ^^  but  is  the  result  of  the  statute  which  provides  for,  as  well  as  lim- 
its, the  liability,  and  allows  it  to  be  proved  against  the  fund.^^ 

§  4557.  Process  to  Bring  Vessel  into  Court. — It  is  not  material  in  limited 
liability  proceedings,  where  the  vessel  has  been  brought  into  court,  and  her 
owner  has  stipulated  to  pay  her  appraised  value,  whether  or  not  she  was  brought 
in  by  the  appropriate  process.®* 

Power  of  Court  to  Seize  Vessel  Which  Was  Not  Surrendered. — Where 
ihipowners  have  invoked  the  jurisdiction  of  a  court  of  admiralty  by  a  petition  to 
limit  their  liability,  under  Rev.  St.,  §§  4283,  4284,  and,  having  thereby  secured 
the  stay  of  proceedings  by  libelants,  surrender  but  one  of  two  vessels  held  by 
the  court  to  be  liable,  the  court,  having  full  equitable  powers  to  adjust  the 
rights  of  all  parties  interested,  is  not  bound  to  dismiss  the  proceedings  for  that 
reason,  but  may  by  its  own  process,  or  its  own  order,  seize  the  other  vessel, 
and  make  distribution  of  the  -entire  fund  which  it  was  the  duty  of  the  peti- 
tioners to  tender  by  their  petition ;  and  such  is  the  proper,  and  only  equitable, 
course,  where,  by  reason  of  the  proceedings,  suits  by  libelants  have  been  de- 
layed for  a  number  of  years,  during  which  the  shipowners  have  become  insol- 
vent.95 

§"4558.  Power  of  Court  to  Shape  Course  of  Proceedings. — See  ante, 
"Abandonment  to  Underwriters,"  §  4512;  post,  "Evidence,"   §§  4567-4570. 

§  4559.  Consolidation  of  Suits.— The  act  of  congress  of  July  22,  1813,  c. 
14,  Rev.  Stat.,  §  921,  authorizing  the  consolidation  of  certain  causes  "when  it 

the  privilege  not  onl^  of  seeking  the  bene-  L.   Ed.  345,  13  S.   Ct.  498;   admiralty  rule 

fits  of  the  statute,  but  also  of  contesting  43;  The  Galam,  2  Moore,  P.   C.  C.  N.  S. 

its    liability    in    any    sum    whatever.      L,a  316,  336. 

Bourgogne,   310   U.   S.   95,   53  L.   Ed.   973,  93.  The  Hamilton,  207  U.  S.  398,  53  L. 

38   S.   Ct.   664.  Ed.  364,  38  S.   Ct.  133,   citing  The  Albert 

90.  The  Benefactor,  103  U.  S.  239,  36  Dumois,  177  U.  S.  340,  44  L.  Ed.  751,  30 
L.  Ed.  351.  S.   Ct.   595,   and  Workman  v.   New  York, 

91.  La  Bourgogne,  310  U.  S.  95,  53  L.  179  U.  S.  553,  45  L.  Ed.  314,  21  S.  Ct.  312. 
Ed.  973.  38  S.   Ct.  664.  94.  Process  to  bring  vessel  into  court. 

92.  Claims  provable  in  proceedings  to  — -Oregon  R.,  etc.,  Co.  v.  Balfour,  90  Fed. 
limit.— The    Hamilton,    307    U.    S.   398,    53  395,  33   C.  C.  A.  57. 

L.  Ed.  364,  38  S.  Ct.  133,  citing  Andrews  95.  Power  of  court  to  seize  vessel  which 

V.  Wall  (U.  S.),  3  How.  568,  11  L.  Ed.  was  not  surrendered. — Oregon  R.,  etc., 
729;   The   J.   E.   Rumbell,   148  U.   S.   1,   37       Co.  v.  Balfour,  90  Fed.  395,  33  C.  C.  A.  57. 
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appears  reasonable  to  do  so,"  applies  to  proceedings  under  the  Limited  Liabil- 
ity Act.9e 

§§  4560-4565.  Effect  of  Institution  of  Proceedings— §  4560.  Su- 
perseding Other  Actions. — Proceedings  in  the  district  court  of  the  United 
States  to  limit  the  liability  of  shipowners  for  loss  or  damage  supersede  all 
other  actions  and  suits  for  the  same  loss  or  damage  in  the  state  or  federal 
courts,  upon  the  matter  being  properly  pleaded  therein. s''' 

Nonmaritime  Torts.— If  thus  the  owner's  liability  for  a  tort  permitted  or  in- 
curred through  the  master  or  crew,  although  nonmaritime,  because  due  to  a 
colHsion  between  the  ship  and  a  structure  upon  land,  be  one  in  respect  to  which 
his  Hability  is  limited,  and  he  applies  for  the  benefit  of  such  limitation  to  the 
proper  district  court  of  the  United  States,  "all  proceedings,"  by  the  express 
terms  of  §  4285,  Rev.  Stat.,  "against  the  owner,  shall  cease."  The  procedure 
in  any  such  case  is  prescribed  by  the  54th  and  55th  rules  in  admiralty,  where 
it  is  said  that  the  court  shall,  "on  application  of  the  said  owner  or  owners, 
make  an  order  to  restrain  the  further  prosecution  of  all  and  any  suit  or  suits 
against  said  owner  or  owners  in  respect  of  any  such  claim  or  claims."  ®^ 

Liabilities  Not  Affected  by  Proceeding. — Formerly  the  pendency  of  a  pe- 
tition to  obtain  the  benefits  of  the  limitation  under  the  statute  providing  for  a 
limited  liability  does  not  operate  to  draw  into  such  a  proceeding  an  action  for 
a  liability  which  could  in  no  wise  be  affected  by  it.^^  And  so  it  still  is,  except 
as  amended  by  the  Act  of  June  26,  1884  (23  Stat.,  55,  c.  121),  which  amended 
§§  4283,  4284,  Rev.  Stat.,  U.  S.,  so  as  to  include  "any  and  all  debts  and  lia- 
bilities" of  the  owner  incurred  on  account  of  the  ship  without  his  privity  or 
fault.i 

Libel  by  Salvage  Claimants. — All  further  proceedings  on  a  libel  instituted 
by  salvage  claimants,  who  towed  to  port  a  vessel  disabled  in  a  collision,  must 
stop  upon  pleading  the  pendency  in  the  same  court  of  a  separate  proceeding 
by  the  owners  of  the  vessel,  claiming  the  benefits  of  the  limited  liability  pro- 
visions of  U.  S.  Rev.  Stat.,  §§  4283-4285,  U.  S.  Comp.  Stat.,  1901,  pp.  2493, 
2944,  as  amended  by  the  Act  of  June  26,  1884  (23  Stat,  at  L.  57,  chap.  121, 
U.  S.  Comp.  Stat.,  1901,  p.  2945),  §  18,  in  which,  conformably  to  admiralty 
rule  54,  there  has  been  an  appraisement  of  the  vessel  and  her  pending  freight, 

96.  Consolidation  of  suits. — The  North  perceiving  that  after  proceedings  have 
Star,  106  U.  S.  17,  27  L.  Ed.  91,  1  S.  been  commenced  in  the  proper  district 
Ct.   41.  court   in   pursuance   thereof,   the   prosecu- 

97.  Superseding  other  actions. — Provi-  tion  pari  passu  of  distinct  suits  in  dif- 
dence,  etc..  Steamship  Co.  v.  Hill  Mfg.  Co..  ferent  courts,  or  even  in  the  same  court 
109  U,  S.  578,  27  L.  Ed.  1038,  3  S.  Ct.  379,  by  separate  claimants,  against  the  ship- 
617;  Butler  v.  Boston,  etc..  Steamship  ovjrners,  is,  and  must  necessarily  be,  ut- 
Co.,  130  U.  S.  527,  32  L.  Ed.  1017,  9  S.  terly  repugnant  to  such  proceedings,  and 
Ct.   612.  subversive   of   their   object   and   purpose." 

The  case  of  Providence,  etc.,  Steamship  The  San  Pedro,  223  U.  S.  365,  56  L.  Ed. 

Co.   V.    Hill    Mfg.    Co.,    109   U.    S.    578,   27  473,  32  S.  Ct.  275,  Ann.  Cas.  1913D,  1221. 
L.  Ed.  1038,  3  S.  Ct.  379,  617,  was  a  suit  98.     Nonmaritime     torts.  —  Providence, 

in   a   state   court   against  the   owner   of  a  etc.,  Steamship  Co.  v.  Hill  Mfg.   Co.,  109 

steamship    to    recover   for   goods    lost   by  U.   S.    578,   27   L.    Ed.    1038,    3    S.    Ct.   379, 

the  burning   of  a   steamer.     After   a   con-  617;  Butler  v.  Boston,  etc.,  Steamship  Co., 

sideration  of  the  meaning  and  purpose  of  130  U.  S.  527,  32  L.  Ed.  1017,  9  S.  Ct.  613; 

the  Limited  Liability  Act  of  1851  (9  Stat.  Richardson  v.   Harmon,   222  U.   S.   96,   56 

at  L.  635,  chap.  43,  U.  S.  Comp.  Stat.,  1901,  L.   Ed.  110,  32  S.  Ct.  27. 
pp.   2943,   2944),   §§   4283,   4284,   4285,   Rev.  99.  Liabilities   not  affected   by  proceed- 

Stat.,   and  of  admiralty  rule  54,  the  court  ing. — Ex    parte    Phenix    Ins.    Co.,    118    U. 

said:     "We  have  deemed  it  proper  to  ex-  S.   610,   30   L.   Ed.   274,   7   Si   Ct.   25;   Rich- 

amine  thus  fully  the  foundation  on  which  ardson  v.  Harmon,  222  U.  S.  96,  56  L.  Ed. 

the  rules 'adopted  in  December  term,  1871,  110,   32   S.   Ct.   27. 

were    based,    because,    if    those    rules    are  1.  Richardson  v.  Harmon,  222  U.  S.  96, 

valid   and   binding   (as   we   deem   them   to  56  L.  Ed.  110,  32  S.  Ct.  27;  The  San  Pedro, 

be),  it  is  hardly  possible  to  read  them  in  223  U.  S.  365,  32  S.  Ct.  275,  56  L.  Ed.  473, 

connection  with  the  Act  of  1851  without  Ann.   Cas.  1913D,  1221. 
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and  a  stipulation  entered  into  for  the  payment  of  the  appraised  value  into 
court,  and  a  monition  duly  issued,  requiring  all  persons  to  present  their  claims 
and  make  proof. ^ 

§  4561,  Duty  of  Other  Courts  to  Suspend  Proceedings.— Proceedings 
under  the  act  having  been  duly  instituted  the  court  acquired  full  jurisdiction 
of  the  subject  matter;  and  having  taken  such  jurisdiction,  and  procured  con- 
trol of  the  vessel  and  freight  (or  their  value),  constituting  the  fund  to  be 
distributed,  and  issued  its  monition  to  all  parties  to  appear  and  present  their 
claims,  it  became  the  duty  of  all  courts  before  which  any  of  such  claims  were 
prosecuted,  upon  being  properly  certified  of  the  proceedings,  to  suspend  fur- 
ther action  upon  said  claims.^  When  the  procedure  provided  by  rule  54  has 
been  followed  and  a  monition  has  issued  "against  all  persons  claiming  dam- 
ages *  *  *  citing  them  to  appear  before  said  court  and  make  proof  of 
their  respective  claims,"  etc.,  it  is  the  duty  of  every  other  court,  when  the 
pendency  of  such  a  liability  petition  is  pleaded,  to  stop.*  The  operation  of  the 
act,  in  this  behalf,  can  not  be  regarded  as  confined  to  cases  of  actual  "trans- 
fer" (which  is  merely  allowed  as  a  sufficient  compliance  with  the  law),  but 
when  its  reason  and  equity  and  the  whole  scope  of  its  provisions  is  considered, 
it  must  be  regarded  as  extending  to  cases  in  which  what  is  required  and  done 
is  tantamount  to  such  transfer;  as  where  the  value  of  the  owner's  interest  is 
paid  into  court,  or  secured  by  stipulation  and  placed  under  its  control,  for 
the  benefit  of  the  parties  interested.^ 

§  4562.  Staying  or  Restraining  Proceedings  in  Other  Courts. — Where 
a  petition  seeking  a  limitation  of  the  owners'  liability  to  the  value  of  the  ship 
and  freight  is  filed,  the  libelants  and  intervenors  should  be  restrained,  by  or- 
der of  the  court,  from  collecting  or  attempting  to  collect  or  enforce  their  re- 
spective decrees,  whether  obtained  in  that  court  or  in  the  court  of  appeal,  in 
any  other  manner  than  by  the  pro  rata  distribution  of  the  fund  standing  by 
stipulation  in  place  of  the  ship  and  freight. «     The  issuance  of  an  injunction 

2.  Libel  by  salvage  claimants.— The  San  5.  The  San  Pedro,  223  U.  S.  365,  56  L. 
Pedro,  323  U.  S.  365,  56  L.  Ed.  473,  32  Ed.  473,  32  S.  Ct.  275,  Ann.  Cas.  1913D,. 
S.   Ct.   275,  Ann.   Cas.   1913D,  1231.  1221,   quoting  Providence,  etc.,   Steamship 

3.  Duty  of  other  courts  to  suspend  pro-  Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  578,  27  L. 
ceedings.— The  San  Pedro,  223  U.  S.  365,  Ed.   1038,   3  S.   Ct.  379,   617. 

56   L.   Ed.   473,   32   S.    Ct.   275,   Ann.    Cas.  6.  Staying  or  restraining  proceedings  in 

1913D,   1221,    approving    Providence,   etc.,  other   courts. — The   Benefactor,   103   U.  S. 

Steamship  Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  239,  26  L.  Ed.  351.     See  Providence,  etc., 

578,  27   L.   Ed.   1038,   3   S.   Ct.  379,  617.  Steamship  Co.  v.  Hill  Mfg.  Co.,  109  U.  S. 

4.  The  San  Pedro,  223  U.  S.  365,  56  L.  578,  27  L.  Ed.  1038,  3  S.  Ct.  379,  617; 
Ed.  473,  32  S.  Ct.  275,  Ann.  Cas.  1913D,  Butler  v.  Boston,  etc.,  Steamship  Co.,  130 
1221.  U.   S.   527,   32  L.   Ed.   1017,  9   S.    Ct.  612. 

"The     appellant,     owner     of     the     San  Proceedings  in  state  court — Injunction. 

Pedro,  appears  to  have  proceeded  strictly  — See   Providence,   etc.,   Steamship    Co.   v. 

in    compliance    with    the    fifty-fourth    ad-  Hill   Mfg.   Co.,    109   U.   S.    578,   27    L.    Ed. 

miralty  rule.     There  was  a  due  appraise-  1038,  3  S.  Ct.  379,  617;   Moran  v.  Struges, 

ment   of  the   San   Pedro   and  her  pending  154  U.  S.  356,  38  L.  Ed.  981,  14  S.  Ct.  1019. 

freight,     and    a    stipulation    entered   into.  The   federal   supreme   court   will    refuse 

with  sureties,  for  the  value  so  appraised,  an  application  for  injunction  to  stay  pro- 

and  a  monition  duly  issued,   requiring  all  ceedings  begun  in  a  state  court  before  the 

persons  to  present  their  claims  and  make  filing  of  a  libel  to  obtain  the  benefit  of  the 

proof.     In   that   situation,   the  jurisdiction  Limited  Liability  Act,  Rev.  Stat.,  §§  4283- 

of  the  court  to  hear  and  determine  every  4-5,  when  it  appears  that  both  courts  be- 

claim  in  that  proceeding  became  exclusive.  low  decided  against  the  petitioner's  right 

It  was  then  the  duty  of  every  other  court,  to    the    benefit    of    the    act,    and    that    no 

federal   or   state,   to   stop   all  further  pro-  cause   for   granting  the  petition,  is  shown 

ceedings  in  separate  suits  upon  claims  to  except  the  expense  consequent  upon  trials 

which  the  Limited  Liability  Act  applied."  in    the    state    court    pending    the    appeal. 

The  San  Pedro,  223  U.   S.  365,   56  L.   Ed.  The  Mamie,  110  U.  S.  743,  38  L.  Ed.  313, 

473,   32   S.   Ct.   275,   Ann.   Cas.   1913D,   1221.  4   S.    Ct.   194. 
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is  not  necessary  to  stop  proceedings  in  separate  or  independent  suits  upon  such 
claims.  Power  to  grant  an  injunction  exists  under  §  4285,  Rev.  Stat.,  when 
necessary  to  maintain  the  exclusiveness  of  the  jurisdiction.'^  The  very  nature 
of  the  proceeding  and  the  monition  has  the  effect  of  a  statutory  injunction. 
Indeed,  that  is  the  express  declaration  of  the  statute. ^ 

Modification  of  Injunctional  Order. — A  court  of  admiralty,  in  a  proceeding 
for  limitation  of  liability,  will  not  modify  its  preliminary  injunctional  order, 
so  as  to  permit  damage  claimants  to  institute  suits  in  other  courts." 

§  4563,  Bar  to  Subsequent  Suit. — Where  limited  liability  proceedings 
are  properly  instituted  by  shipowner  and  monitions  issued  and  published,  it 
is  then  the  duty  of  all  claimants  to  appear  in  such  cause,  and  to  contest  there 
the  question  whether,  in  the  particular  case,  the  owners  were  or  were  not 
entitled  to  the  benefit  of  the  law.^"  In  such  case  such  proceedings  are  a  bar 
to  an  action  for  personal  injuries  resulting  from  stranding  and  sinking  of  the 
vessel. '^^ 

§  4564,  Application  of  Doctrine  of  Res  Adjudicata. — A  second  trial  on 
the  merits,  between  the  same  parties,  is  not  contemplated  by  the  rule.^^  Where 
a  shipowner  does  not  institute  proceedings  for  limitation  of  liability  until 
after  the  damage  claimant  has  recovered  a  judgment  against  it  in  a  state  court, 
it  is  concluded  in  such  proceedings  by  the  decision  of  the  state  court  on  all  the 
issues  involved  in  the  action  before  it.^^     In  other  words  a  proceeding  by  a 


7.  The  San  Pedro,  223  U.  S.  365,  56  L. 
Ed.  473,  32  S.  Ct.  275,  Ann.  Cas.  1913D, 
1221. 

It  was  urged  in  Providence,  etc.,  Steam- 
ship Co.  V.  Hill  Mfg.  Co.,  109  U.  S.  578, 
27  L.  Ed.  1038,  3  S.  Ct.  379,  617,  that  by 
virtue  of  §  720,  Rev.  Stat.  (U.  S.  Comp. 
Stat.,  1901,  p.  581),  the  district  court  had 
no  authority  to  issue  an  injunction.  But 
as  to  this,  the  court  said:  "This  view  of 
the  statutory  injunction,  and  of  its  effect 
upon  separate  actions  and  proceedings, 
renders  it  unnecessarj'  to  determine  the 
question  as  to  the  legality  of  the  writ  of 
injunction  issued  by  the  district  court. 
Although  we  have  little  doubt  of  its  le- 
gality, the  question  can  only  be  properly 
raised  on  an  application  for  an  attach- 
ment for  disobeying  it.  As  the  writ  was 
issued  prior  to  the  adoption  of  the  Re- 
vised Statutes,  the  power  to  issue  it  was 
not  affected  by  any  supposed  change  of 
the  law  introduced  into  the  revision,  by 
the  720th  section  of  which  the  prohibition 
of  the  Act  of  1793  (1  Stat,  at  L.  334,  chap. 
22,  U.  S.  Comp.  Stat,  1901,  p.  581).  in  re- 
gard to  injunctions  against  proceedings  in 
state  courts,  has  this  exception  appended 
to  it:  'Except  in  cases  where  such  in- 
junction may  be  authorized  by  any  law  re- 
lating to  proceedings  in  bankruptcy.' 
Under  the  rule  of  expressio  unius  this  ex- 
press exception  may  be  urged  as  having 
the  effect  of  excluding  any  other  excep- 
tion, though  it  is  observable  that  the  in- 
junction clause  in  the  Act  of  1851  is  pre- 
served without  change  in  §  4285,  Rev. 
Stat.,  and  will  probably  be  construed  as 
having  its  original  effect,  due  to  its 
chronological  relation  to  the  Act  of  1793." 
The  San   Pedro,  223  U.   S.  365,  56  L.   Ed. 


473,   32  S.   Ct.  275.   Ann.   Cas.   1913D,   1221. 

8.  The  San  Pedro,  223  U.  S.  365,  56  L. 
Ed.  473,  32  S.  Ct.  275,  Ann.  Cas.  1913D, 
1221. 

9.  Modification  of  injunctional  order. — 
The  Titanic,  204  Fed.  295,  decree  modified 
204    Fed.    360. 

10.  Bar  to  subsequent  suit. — Butler  v. 
Boston,  etc..  Steamship  Co.,  130  U.  S.  527, 
33    L.    Ed.    1017,    9    S.    Ct.    612. 

11.  Butler  V.  Boston,  etc..  Steamship 
Co.,  130  U.  S.  537,  32  L.  Ed.  1017,  9  S. 
Ct.    613. 

12.  Application  of  doctrine  of  res  ad- 
judicata.— The  Benefactor,  103  U.  S.  239, 
36   L.    Ed.    351. 

13.  In  re  Ross,  304  Fed.  248,  123  C.  C.  A. 
516,  reversing  decree  196  Fed.  921;  Glea- 
son  V.  Duffy,  116  Fed.  298,  54  C.  C.  A. 
100. 

Where  a  judgment  was  recovered  in  a 
state  court,  against  a  corporation,  owner 
of  a  floating  pile  driver,  for  the  death  of 
an  employee  thereon,  in  which  action  the 
plaintiff  alleged  that  the  death  was  caused 
by  the  fault  and  negligence  of  the  defend- 
ant in  failing  to  provide  a  proper  and 
safe  appliance,  and  evidence  was  received 
on  such  issue,  in  a  subsequent  proceeding 
by  such  defendant  for  limitation  of  lia- 
bility, the  only  question  to  be  determined 
is  whether  such  fault  or  negligence  was 
with  its  privity  or  knowledge,  and  being 
a  corporation,  to  entitle  it  to  the  benefit 
of  the  statute,  it  is  required  to  show  af- 
firmatively that  the  absence  of  the  ap- 
pliance was  without  the  privity  or  knowl- 
of  its  superintendent,  who  was  charged 
with  the  duty  of  seeing  that  the  vessel 
was  properly  equipped.  In  re  Ross,  204 
Fed.  248,   133  C.   C.  A.  516. 
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vessel  owner  for  limitation  of  liability  after  the  recovery  against  him  of  decrees 
for  damages  in  collision  suits  does  not  affect  the  status  of  such  decrees  as 
final  adjudications  both  as  to  liability  and  amount  of  damages.^* 

§  4565.  Effect  on  Course  of  Appeal. — The  proceedings  for  a  limitation 
of  liability  can  not  prevent  the  due  course  of  appeal  in  the  primary  cause  of 
collisions ;  though,  by  the  exercise  of  the  court's  authority,  they  may  prevent 
the  parties  from  attempting,  by  execution  or  other  process,  to  collect  any 
moneys  recovered  by  them  beyond  the  amount  awarded  in  the  said  proceed- 
ings. ^^ 

§  4566.  Pleading, — It  is  at  least  questionable  whether  the  benefit  of  the 
statute  can  be  accorded  to  any  shipowner  or  owners,  in  the  absence  of  any 
claim  therefor  in  the  pleadings. ^^ 

Allegation  That  Owner  Personally  in  Fault  .^-Allegations  that  the  owners 
themselves  were  in  fault  cannot  affect  the  jurisdiction  of  the  court  to  entertain 
a  cause  of  limited  liability,  for  that  is  one  of  the  principal  issues  to  be  tried  in 
such  a  cause." 

Allegation  of  Specific  Negligence. — In  a  proceeding  for  limitation  of  lia- 
bility for  claims  for  cargo  lost,  cargo  owners  are  not  required  to  allege  any 
specific  negligence  of  petitioner  in  their  answers,  but  make  a  prima  facie  case 
by  proof  of  the  shipment  and  nondelivery  of  their  goods. ^^ 

Sufficiency  of  Claims  for  Death  by  Wrongful  Act. — Where,  in  a  proceed- 
ing to  limit  the  liability  of  the  owners  of  certain  vessels  for  damages  result- 
ing from  the  death  of  passengers  and  crew  caused  by  a  collision,  the  statutes 
of  the  state  to  which  the  vessels  belonged  created  a  right  of  action  for  death 
in  the  widow  of  the  deceased  person,  a  claim  filed  by  M.,  "widow  and  execu- 
trix" of  one  of  the  persons  killed  in  the  collision,  was  sufficient;  the  allegation 
that  she  was  executrix  being  mere   descriptio  personse  and   surplusage,  i* 

Amendment  of  Claim. — An  amendment  of  the  claim,  so  as  to  charge  that  pe- 
titioner claimed  as  widow,  was  not  erroneous,  as  permitting  the  filing  of  a 
new  cause  of  action.^" 

Petition  Where  All  Liability  Contested. — See  ante,  "Contesting  All  Lia- 
biHty,"  §  4555. 

Pleading  Limited  Liability  or  Defense  to  Action. — See  ante,  "Modes  in 
Which  Limited  Liability  May  Be  Claimed,"  §  4553. 

§§  4567-4570.  Evidence — §  4567.  Presumptions  and  Burden  of 
Proof. — Burden  of  Proof  of  Seaworthiness. — The  burden  of  proving  that  a 
vessel  was  seaworthy  and  properly  manned  at  the  time  of  beginning  the  voy- 
age, or  that  due  diligence  had  been  used  to  make  her  so,  rests  upon  the  ship- 
owner claiming  the  benefit  of  the  exemption  provided  in  Harter  Act,  Feb.  13, 
1893,  c.  105,  §  3,  27  Stat.,  445  [U.  S.  Comp.  St.,  1901,  p.  2946],  against  errors 
of  management  or  navigation,  whether  or  not  there  is  any  evidence  to  the 
contrary.2^ 

14.  Monongahela  River  Consol.  Coal,  19.  Sufficiency  of  claims  for  death  by 
etc.,  Co.  V.  Hurst,  200  Fed.  711,  119  C.  C  wrongful  act.— The  Hamilton,  146  Fed. 
A.   127.  724,   77   C.   C.   A.   150. 

15.  Effect  on  course  of  appeal. — The  20.  Amendment  of  claim. — The  Hamil- 
Benefactor,  103  U.  S.  239,  26  L.  Ed.  351.  ton,   146   Fed.   724,   77    C.   C.   A.   150. 

16.  Necessity  for  claims. — The  North  21.  Burden  of  proof  of  seaworthiness. — 
Star,  106  U.  S.  17,  27  L.  Ed.  91,  1  S.  The  Wildcroft,  201  U.  S.  378,  50  L.  Ed. 
Ct.  41.  794,  26  S.  Ct.  467,  affirming  130  Fed.  521, 

17.  Allegation  that  owner  personally  in  65  C.  C.  A.  145;  The  C.  W.  Elphicke,  117 
fault. — Butler  v.  Boston,  etc.,  Steamship  Fed.  279,  decree  affirmed  in  122  Fed.  439, 
Co.,  130  U.  S.  527,  32  L.  Ed.  1017,  9  S.  Ct.  58  C.  C.  A.  421;  The  Fri,  140  Fed.  123,  re- 
612.  versed  on  another  point  in  154  Fed.  333, 

18.  Allegation  of  specific   negligence. —  83  C.  C.  A.  205. 

The  John  H.  Starin,  191  Fed.  800.  The  casting  of  the  burden  of  proof  on 
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Privity  or  Knowledge  of  Owner  of  Negligence  of  Servants. — The  right 
of  a  shipowner  to  limit  its  HabiHty  for  a  casualty  is  dependent  on  its  want  of 
complicity  in  the  acts  causing  the  disaster,  and  the  burden  of  proof  is  there- 
fore on  it  to  show  affirmatively  that  it  had  properly  officered  and  equipped  the 
vessel  for  the  contemplated  service. ^^  But  the  claimants  in  proceedings  by 
a  steamship  company  to  limit  its  liability  for  claims  arising  out  of  a  collision 
are  charged  with  the  burden  of  proving  that  the  regulations  promulgated  by 
the  steamship  company  for  the  conduct  of  its  business,  which  exacted  com- 
pliance by  the  captains  of  its  vessels  with  the  international  rules,  were  not 
promulgated  in  good  faith,  or  that  a  willful  departure  from  their  requirements 
was  indulged  in,  and  was  brought  home  to,  or  was  countenanced  by,  the  com- 
pany.23  Privity  and  knowledge  of  the  habit  of  running  its  vessels  at  an  im- 
moderate speed  in  a  fog  can  not  be  imputed  to  a  steamship  company  so  as  to 
defeat  its  right  to  limit  its  liability  for  claims  arising  out  of  a  collision  in  a 
fog,  from  the  provisions  of  the  contract  for  subsidy  with  the  French  govern- 
ment, which  requires  vessels,  which  are  only  obliged  to  develop,  under  forced 


one  party  or  the  other  in  a  given  case 
does  not  destroy  the  presumptions  in 
favor  of  a  party  which  exist  under  the 
general  law  of  evidence.  So  a  shipowner, 
claiming  exemption  from  liability  for 
cargo  damage  under  section  3  of  the 
Harter  Act  (Act  Feb.  13,  1893,  c.  105,  37 
Stat.  445  [U.  S.  Comp.  St.,  1901,  p.  2946]), 
has  the  burden  of  proving  the  seaworthi- 
ness of  the  vessel;  but,  in  the  absence  of 
evidence  to  the  contrary,  such  burden  is 
met  prima  facie  by  the  presumption  that 
he  performed  his  duty  in  making  her  sea- 
worthy at  the  commencement  of  the  voy- 
age. The  Wildcroft,  130  Fed.  521,  65  C. 
C.  A.  145,  affirmed  in  26  S.  Ct.  467,  201 
U.    S.    378,    50   L.    Ed.   794. 

Sufficiency  of  Refrigerating  Apparatus. 
— The  burden  of  proof  which  rests  upon 
the  shipowner  to  show  the  discharge  of 
his  initial  duty  under  the  Harter  Act  (Act 
Feb.  13,  1893,  c.  105,  37  Stat.  445  [U.  S. 
Comp.  St.,  1901,  p.  2946]),  to  use  due  dili- 
gence to  provide  a  refrigerating  apparatus 
m  good  order  and  repair,  competent  for 
the  safe  transportation  of  a  cargo  of 
dressed  beef  which  he  has  undertaken  to 
carry,  is  not  sustained  by  evidence  of  a 
superficial  inspection  shortly,  before  sail- 
ing, which  disclosed  no  defect,  where  the 
testimony  also  shows  that  the  machinery 
broke  down  very  shortly  after  leaving 
port,  and  after  being  repaired  broke  down 
again,  and  during  the  voyage  did  not  re- 
duce the  temperature  sufficiently  to  pre- 
serve the  meat,  and  tends  to  show  that 
the  proper  temperature  had  not  been  pro- 
duced when  the  cargo  was  received,  and 
that  the  breakdown  occurred  in  an  at- 
tempt to  reduce  it  to  the  proper  degree. 
Judgment  The  Southwark,  108  Fed.  880,- 
48  C.  C.  A.  133,  reversed  in  24  S.  Ct.  1, 
191  U.  S.  1,  48  L.  Ed.  65. 

Damage  by  leakage  from  steam  valves. 

Cargo   stowed   in   a  hold  was   damaged 

on  a  voyage  from  London  to  New  York 
by  steam  which  escaped  into  the  hold 
through  valves  placed  in  an  iron  box  on  the 


deck  above  for  use  in  case  of  fire.  These 
valves  were  located  on  one  branch  of  a 
steam  pipe,  the  other  branch  of  which  led 
to  a  winch  and  a  windlass.  The  admis- 
sion of  steam  into  the  main  pipe  was  con- 
trolled by  a  valve  in  the  engine  room, 
which  was  closed  shortly  after  the  ship 
sailed,  and  remained  closed  until  she  was 
nearly  to  New  York,  when  it  was  opened 
for  the  purpose  of  testing  the  windlass 
preparatory  to  its  use  in  discharging 
cargo.  It  was  conceded  that  the  damage 
occurred  thereafter.  The  box  in  which  the 
three  fire  valves  were  placed  was  locked 
before  the  ship  sailed,  and  it  was  sup- 
posed that  the  valves  were  closed.  The 
admission  of  the  steam  to  the  valves  in 
the  box  was  further  controlled  by  another 
valve  in  the  branch  pipe  leading  to  them, 
and  after  the  presence  of  steam  in  the 
hold  was  discovered  such  valve  and  two 
of  those  in  the  box  were  found  to  be  par- 
tially open.  Held,  that  such  facts  made 
it  incumbent  on  the  ship,  in  order  to  es- 
cape liability,  to  show  that  such  valves 
were  properly  and  thoroughly  inspected 
and  closed  before  the  voyage  began,  and 
that,  in  the  absence  of  direct  and  credible 
evidence  establishing  such  facts,  the  leak- 
age must  be  attributed  to  the  unsea- 
worthy  condition  of  the  ship  in  that  re- 
spect at  the  beginning  of  the  voyage,  and 
she  was  not  exempt  from  liability  under 
the  Harter  Act.  The  Manitou,  116  Fed. 
60,  affirmed  in  127  Fed.  554,  63  C.  C.  A. 
109. 

82.  Privity  or  knowledge  of  owner  of 
negligence  of  servants. — -Decree,  In  re 
Michigan  Steamship  Co.,  133  Fed.  577,  re- 
versed in  McGill  V.  Michigan  Steamship 
Co.,  144  Fed.  788,  75  C.  C.  A.  518. 

Burden  of  Proof  of  Want  of  Privity  or 
Knowledge. — See  ante,  "^Application  of 
Doctrine  of  Res  Adjudicata,"  §  4564. 

23.  Judgment,  L,a  Bourgogne,  144  Fed. 
781,  75  C.  C.  A.  647,  affirmed  in  210  U.  S. 
95,  52  L.   Ed.  973,  28  S.   Ct.  664. 
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draft,  on  their  trial,  a  maximum  speed  of  17^  knots,  to  maintain  a  mean 
average  annual  speed  of  15  knots,  with  a  premium  for  exceeding  that  speed, 
and  a  penalty  for  a  failure  to  maintain  it. 2*  And  privity  or  knowledge  by  a 
steamship  company  of  the  fault  of  its  servants  in  maintaining  an  excessive  rate 
of  speed  in  a  fog  is  not  to  be  presumed  from  a  failure  to  comply,  in  proceed- 
ings to  limit  liability,  with  an  order  for  the  production  of  certain  log  books, 
where  the  claimant  made  no  attempt  to  introduce  secondary  evidence,  and  did 
not  ask  a  dismissal  of  the  proceedings  or  such  other  action  for  the  alleged 
contumacy  as  the  case  required. ^^ 

Time  and  Place  of  Death. — The  burden  rests  on  a  claimant  of  damages  for 
a  death  in  proceedings  for  limitation  of  liability  to  prove  the  time  and  place 
of  the  death  where  such  facts  are  material. ^^ 

§  4568.  Admissibility  of  Evidence. — Evidence  Taken  in  Suit  against 
Vessel  or  Owner. — If  suit  against  the  vessel  or  the  owners  has  been  commenced 
and  evidence  has  been  taken,  though  no  trial  had,  it  will  be  in  the  discretion  of 
the  court  to  require  that  such  evidence  shall  be  received  and  used  in  the 
limitation  proceedings.  The  flexibility  of  admiralty  proceedings  will  enable 
the  court,  in  most  cases,  so  to  shape  their  course  as  to  attain  justice  between 
the  parties. 2''^ 

§  4569.  Weight  and  Sufficiency. — Instances  in  which  the  evidence  was 
held  sufficient  to  show  that  the  hatches  were  sufficient  and  securely  closed,^^ 
that  a  manhole  joint  was   a  good,   tight  joint,^®   that  the   owners   had   actual 


24.  Judgment,  La  Bourgogne,  144  Fed. 
781,  75  C.  C.  A.  647,  affirmed  in  210  U.  S. 
95,   52    L.    Ed.   973,   28    S.    Ct.   664. 

25.  Judgment,  La  Bourgogne,  144  Fed. 
781,  75  C.  C.  A.  647.  affirmed  in  210  U.  S. 
95,    52   L.    Ed.    973,    28   S.    Ct.   664. 

26.  Time  and  place  of  death. — Thomp- 
son Towing,  etc.,  Ass'n  v.  McGregor,  207 
Fed.  209,  124  C.   C.  A.  479. 

27.  Reception  of  evidence  taken  in  suit 
against  vessel  or  owner. — The  Benefactor, 
303  U.  S.  239,  26  L.  Ed.  351. 

28.  Hatches  sufficient  and  securely 
closed. — A  new  steel  steamship,  admittedly 
firstclass  in  construction  and  equipment 
in  every  other  respect,  can  not  be  held 
liable  for  damage  to  a  cargo  of  wheat  by 
water,  on  the  ground  of  unseaworthiness 
at  the  beginning  of  the  voyage,  because 
of  the  insufficiency  of  the  hatch  coverings, 
under  §  3  of  the  Harter  Act  (Act  Feb.  13, 
1893,  c.  105,  27  Stat.  445  [U.  S.  Comp.  St.. 
1901,  p.  2946]),  where  the  wooden  covers 
were  tight  and  well  fitted,  and  over  them 
were  fastened  two  canvas  covers  of  No.  1 
liard  duck — one  new,  and  the  other  nearly 
so — such  as  were  usually  considered  a 
sufficient  covering,  and  which  were  spe- 
cifically approved  by  the  underwriter's  sur- 
veyor under  whose  inspection  the  loading 
was  done,  and  where  shortly  after  sailing 
the  vessel  encountered  a  three-days  hur- 
ricane, during  which  the  seas  broke  over 
her,  dismantling  her  steering  gear  and 
producing  a  general  straining  and  leak- 
age, resulting  in  injuries  which  it  cost 
■$14,000  to  repair.  Under  such  evidence, 
the   damage   must  be   attributed   to  perils 


of  the  sea.  Decree  118  Fed.  85,  affirmed 
in  The  Hyades,  124  Fed.  58,  59  C.  C.  A. 
424. 

29.  Manhole  joint  good  tight  joint. — 
Sugar  cargo  stored  in  a  hold  was  dam- 
aged during  the  voyage  by  sea-water, 
which  entered  from  a  water  ballast  tank 
through  a  manhole. .  The  ship's  carpenter, 
who  made  the  manhole  joint  some  three 
weeks  before  the  vessel  was  loaded,  testi- 
fied without  contradiction  that  he  made  a 
good  tight  joint,  and  that  it  was  tested 
several  times  before  sailing  by  the  filling 
of  the  tank,  and  did  not  leak.  The  top 
of  the  tank  was  some  17  feet  below  the 
water  line,  and  it  was  shown  that  shortly 
after  sailing  the  sea  cock  was  opened  for 
the  purpose  of  filling  the  tank,  and  negli- 
gently left  open  for  7^^  hours,  although 
2  hours  was  sufficient  to  fill  the  tank,  by 
reason  of  which  the  tank  was  subjected 
to  great  pressure.  As  to  whether  or  not 
such  pressure  was  sufficient  to  cause 
the  packing  to  blow  out  of  the  manhole 
joint  if  properly  constructed  there  was  a 
conflict  of  testimony.  Held,  that  it  was 
not  incumbent  on  the  owners  to  test  such 
joint  by  a  pressure  greater  than  it  would 
be  subjected  to  under  conditions  of  good 
navigation,  and  that  the  evidence  was  not 
sufficient  to  show  that  the  ship  was  un- 
seaworthy  at  the  beginning  of  the  voy- 
age, but  rather  showed  that  the  leakage 
was  caused  by  leaving  the  sea  valve  open, 
which  was  a  fault  in  the  management  of 
the  ship,  for  the  consequence  of  which  the 
owners  were  exempted  from  liability  by 
§  3  of  the  Harter  Act  (Act  Feb.  13,  1893, 
c.  105,  27  Stat.  445   [U.  S.  Comp.  St.,  1901, 
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knowledge  of  the  illegal  carriage  of  gasoline,  etc.,  on  the  vessel, 3"  and  an 
instance  in  which  the  evidence  was  held  insufficient  to  show  that  a  port  was 
securely  covered  and  closed  ^^  before  the  commencement  of  the  voyage  are 
given  in  the  footnotes. 

§  4570.  Cross-Examination  of  Petitioner. — In  a  proceeding  for  limita- 
tion of  liability  for  claims  for  cargo  lost,  where  cargo  owners  who  are  not 
required  to  allege  any  specific  negligence  of  petitioner  in  their  answers,  make 
a  prima  face  case  by  proof  of  the  shipment  and  nondelivery  of  their  goods ; 
and  the  petitioner  undertakes  to  excuse  such  nondelivery  on  the  ground  of 
perils  of  the  sea,  they  are  entitled  to  cross-examine  as  to  the  seaworthiness 
of  the  vessel,  and  also  to  offer  proof  on  the  subject. ^2 

§§  4571-4574.  Decree— §  4571.  In  General.— Decrees  of  a  district 
court  in  limited  liability  proceedings  in  cases  subject  to  its  jurisdiction  are 
valid  and  binding  in  all  courts  and  places. ^^ 

If  the  owners  plead  the  statute,  a  decree  may  be  made  requiring  them  to 
pay  into  court  the  limited  amount  for  which  they  are  liable,  and  distributing 
said  amount  pro  rata  amongst  the  parties  claiming  damages.  Such  a  proceed- 
ing in  a  court  of  admiralty  would  be  an  "appropriate  proceeding"  under  the 
statute.^* 

§  4572,     Reopening  Decree  to  Permit  Other  Claimants  to  Come  in. — 

Where  proceedings  in  a  court  of  admiralty  by  a  shipowner  for  limitation  of 
liability  have  been  terminated,  so  far  as  the  parties  before  the  court  are  con- 
cerned, by  a  final  decree,  the  court  has  no  power  to  reopen  the  proceedings 
for  the  purpose  of  allowing  other  claimants,  who  have  not  appeared  therein, 
to  come  into  the  case  and  prove  their  claims.  If  for  any  reason  the  decree 
is  not  binding  on  such  claimants,  their  remedy  is  by  an  independent  suit.^' 

§  4573.      Allowing  Interest  on  Appraised  Value. — In  cases  of  limited 

p.  29461).     Decree,  American  Sugar  Refin.  lish    such    fact,    but    that,    under    the    rule 

Co.  V.  Rickinson,  120  Fed.  591,  reversed  in  laid   down   in  The  Silvia,   19   S.   Ct.   7,   171 

124   Fed.   188,   59   C.   C.  A.  604.  U.  S.  462,  43  L.   Ed.  341,  the  condition   of 

30.  Knowledge  of  illegal  carriage  of  the  port  did  not  render  the  vessel  unsea- 
gasoline. — A  vessel  owner  held,  while  not  worthy,  and  the  failure  to  close  it  before 
having-  actual  knowledge  of  the  illegal  the  injury  was  received  by  the  cargo  was 
carriage  of  gasoline,  etc.,  on  the  vessel,  a  fault  or  error  in  the  management  of  the 
which  exploded  and  killed  and  injured  a  vessel  during  the  voyage,  for  which  the 
number  of  stevedores,  and  therefore  en-  owners  are  relieved  from  liability  under 
titled  to  a  limitation  of  liability,  charge-,  section  3  of  the  Harter  Act.  FaT,  etc., 
able  with  such  negligence  in  the  premises  Mfg.  Co.  v.  International  Nav.  Co.,  94 
as  to  render  it  liable  for  the  death  and  Fed.  675,  reversed  in  98  Fed.  636,  39  C. 
injury  claims.  Union  Steamboat  Co.  v.  C.  A.  197,  affirmed  in  21  S.  Ct.  591,  181  U. 
Chaffin,  204  Fed.  412,  122  C.   C.  A.  598.  S.    218,    45    L.    Ed.    830.      See    ante,    "In- 

31.  That  port  security  closed. — After  a  stances  of  Fault  or  Error  in  Navigation 
vessel  had  been  out  of  port  only  four  or       or  Management  of  Vessel,"  §  4538. 

five  days,  and  had  encountered  no  severe  32.    Cross-examination    of    petitioner.— 

weather  or  known  accidents,  both   covers  -phe   John   H.   Starin,   191   Fed.   800. 

of  one  of  her  ports  were  found  to  be  open,  33^    Decree.-Providence,    etc.,     Steam- 

and  water  had  entered  and  damaged  cargo  ^j^j      ^^    ^    jjjj,  j^j       ^       ^^g  ^    g_ 

m   the   compartment   mto  which   the   port  ^^    ^^    ^^^               3    g^    ^^                          g 

opened.     Neither  the  covers  nor  the  sur-  „p^^^^    ^^^    j^^,^^    ^^    Procedure," 

roundinps   of   the   port  were   iniured,   and  ^   ^^^g 

the  hatches  had  been  battened  down  since  „.     t,,       o     .1      j     -.^^    tt     c     „.     o^    t 

the  beginning  of  the  voyage.     Held,  that  ^34-   The    Scotland,    105   U.    S.    24,    26   L. 

neither   evidence   that   the   vessel   was   in-  Ed.    1001.      See    post,      Apportionment    or 

spected    the    day    before    sailing    and    the  Distribution    of   Proceeds,      §   4575. 

port  believed  to  be  closed,   nor  even  the  35.    Reopening   decree   to   permit   other 

positive   testimony   of   witnesses   that   the  claimants  to  come  in. — Dowdell  v.  United 

covers  were  closed  and  screwed  fast  when  States    Dist.    Court,    139    Fed.    444,    71    C. 

the  vessel  sailed,  was   sufficient  to   estab-  C.  A.   288. 

4   Car— 62 
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liability,  interest  will  only  be  allowed  on  the  appraised  value  from  the  date 
of  the  decree  until  payment,  and  in  the  event  of  an  appeal  by  the  owners, 
which  is  unsuccessful,  such  interest  will  be  decreed  against  them,  in  perso- 
nam, and  not  against  the  stipulators.^*' 

§  4574.  Res  Adjudicata. — Where  the  court  in  a  suit  by  shipowners,  under 
the  statute,  to  limit  their  liability  to  certain  libelants  of  vessels,  adjudicated 
the  claims  of  the  defendants,  and  distributed  between  them  the  fund  in  court 
and  an  appeal  was  taken  by  the  defendants,  and  the  decree  reversed,  on  the 
ground  that  the  petitioners  had  not  surrendered  all  the  property  liable,  but 
no  question  was  raised  on  each  appeal  as  to  the  validity  of  the  claims  allowed  to  the 
several  defendants,  nor  was  such  question  raised  by  new  pleadings  after  the  case 
was  remanded;  the  validity  of  the  claim  of  each  defendant,  or  between  them- 
selves, was  res  judicata,  and  could  not  be  questioned  by  any  of  the  other  de- 
fendants on  a  subsequent  appeal.*'^ 

§  4575.  Apportionment  or  Distribution  of  Proceeds.— Under  Rev.  St., 
§  4284  (U.  S.  Comp.  St.,  1901,  p.  2943),  the  proceeds  of  3  vessel  surrendered 
in  proceedings  for  limitation  of  liability  is  to  be  distributed  pro  rata  among 
all  claimants  who  establish  a  right  to  share  therein.^s  The  amount  recovered, 
whether  before  the  limitation  proceedings  are  commenced,  or  afterwards,  and 
whether  in  the  court  of  first  instance,  or  an  appellate  court,  will  stand  as  the 
recoverer's  basis  for  pro  rata  division  when  the  condemned  fund  is  distrib- 
uted. In  all  other  respects  the  proceedings  for  obtaining  a  limitation  of  lia- 
bility may  proceed  in  ordinary  course.^^ 

Collisions,  One  Vessel  at  Fault. — If  a  collision  happens  between  two  vessels 
at  sea,  and  one  of  them  is  in  fault  without  the  privity  or  knowledge  of  her 
owners,  and  the  amount  of  their  interest  in  the  vessel  and  her  freight  then 
pending  is  paid  into  court,  it  will,  if  insufficient  to  pay  all  the  damages  caused, 
be  apportioned  pro  rata  amongst  the  owners  of  the  injured  vessel  and  of  the 
cargoes  of  both  vessels  in  proportion  to  their  respective  losses.*"  M'here  cargo 
shipped  under  bill  of  lading  exempting  the  carrier  from  damage  by  collision, 
was  damaged  by  or  a  result  of  a  collision  with  another  vessel  which  was 
greatly  in  fault,  and  the  owner  of  each  vessel  filed  a  petition  praying  for  a 
limitation  of  its  liability  for  damages  growing  out  of  the  collision,  the  under- 
writer of  the  cargo  and  the  owners  of  the  vessels  not  at  fault  can  only  recover 
of  the  ov/ners  of  the  vessel  at  fault  pro  rata  to  the  extent  of  the  bond 
filed  by  the  owners  of  the  latter  vessel  in  their  limitation  proceedings.  The 
fact  that  the  underwriters  of  the  cargo  are  compelled  to  bear  a  portion  of 
their  own  loss  is  the  result  of  the  lirnitation  of  liability  act,  the  value  of  the 
vessel  at  fault  not  being  sufficient  to  pay  the  entire  damage  sustained.  "Col- 
lision" was  an  exception  in  all  the  bills  of  lading  and  as  the  damage  was  oc- 
casioned by  collision  and  within  the  exception,  it  rested  upon  the  underwriter 
to  defeat  the  operation  of  the  exception  by  proof  of  such  negligence  on  the 
part  of  the  vessel  carrying  such  cargo  as  would  justify  a  decree  against  her 
if  sued  alone.*! 

Both  Vessels  in  Collision  in  Fault. — In  proceedings  brought  by  two  sepa- 
rate vessels  to  limit  liability  for  a  collision,  and  in  which  both  are  found  in 
fault,  the  cost  of  raising  one  which  was  sunk  in  the  collision  in  a  place  where 

36.  Allowing  interest  on  appraised  value.  39.  The  Benefactor,  103  U.  S.  239,  26 
—The  H.  F.  Dimock,  77  Fed.  226,  23  C.  L.  Ed.  351;  The  City  of  Norwich,  118 
C.  A.  123.  U.   S.   468,   30  L.   Ed.  134,  6   S.   Ct.   1150. 

37.  Res  adjudica'a. — Oregon  R.,  etc.,  Co.  40.  Collisions,  one  vessel  at  fault. — Nor- 
V.  Balfour,  90  Fed.  295,  33  C.  C.  A.  57.  ^vich  Co.  v.  Wright  (U.  S.),  13  Wall.  104, 

38.  Apportionment    or    distribution    of      20  L.  Ed.  585. 

proceeds.— Boston      Marine     Ins.     Co.     v.  ^^   ^^^  Victory,  168  U.  S.  423,  42  L.  Ed. 

Metropolitan    Red"'Ood    Lumber    Co.,   197       r-\a 
Fed.   703,   117   C.    C.   A.    97. 
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it  was  an  obstruction  to  navigation  is  a  proper  claim  against  the  fund  for 
distribution  although  it  exceeds  the  value  of  the  raised  vessel.*^ 

Priority  of  Claims  of  Third  Parties  to  That  of  Owner  of  Chartered 
Vessel.— Under  Rev.  St.,  §  4286  [U.  S.  Comp.  St.  1901,  p.  2944],  relating  to  pro- 
ceedings for  limitation  of  liability,  which  provides  that  for  the  purpose  of 
such  proceedings  a  charterer  who  is  required  to  man,  victual,  and  navigate  a 
vessel  at  his  own  expense  shall  be  deemed  the  owner,  and  that  a  vessel  under 
such  a  charter  "shall  be  liable  in  the  same  manner  as  if  navigated  by  the 
owner  thereof,"  where  in  proceedings  by  such  a  charterer  both  vessels  had 
been  found  in  fault  for  a  collision,  and  each  condemned  to  pay  half  the  dam- 
ages, and  the  charterer  has  been  required  to  contribute  the  value  of  his  vessel 
and  pending  freight,  and  also  the  cause  of  action  against  the  other  vessel,  the 
claims  of  third  party  claimants  arising  out  of  the  collision  are  entitled  to 
priority  of  payment  from  the  fund  over  the  claim  of  the  owner  for  loss  or 
damage  to  his  vessel.*^ 

Right  of  Owner  to  Complain  of  Error  in  Distribution. — Where,  in  pro- 
ceedings on  the  petition  of  shipowners  to  limit  their  liability  to  libelants  of 
a  vessel,  their  petition  is  granted,  and  the  fund  in  court  is  insufficient  to  pay 
in  full  the  amount  found  due  to  one  defendant,  the  petitioners  can  not  com- 
plain that  a  portion  of  it  is  erroneously  distributed  to  other  claimants.** 

§  4576,  Costs  and  Expenses  of  Administration. — In  limited  liability 
proceedings,  the  costs  arising  on  every  contested  issue  should  fall  on  the  los- 
ing party ;  but  the  expenses  of  administration,  including  the  fees  and  other 
carges  of  the  officers  of  the  court  and  of  the  commissioner,  should  be  paid 
from  the  fund,  unless  and  so  far  as  parties  have  made  issues,  and  as  to  this 
exception  the  owner  stands  in  the  same  condition  as  any  other  party.  All 
such  costs  of  adverse  issues  should  be  taxed  without  reference  to  the  fund  or 
its   existence,   the  same  as   the  costs   of   any   entirely   independent   litigation.*^ 

Costs  of  Monition. — In  proceedings  for  limitation  of  liability,  the  cost  of  is- 
suing and  publishing  the  monition  is  an  expense  to  be  paid  out  of  the  fund.*® 

Docket  Fees.- — In  a  proceeding  for  limitation  of  liability,  where  there  is  an 
appraisal,  and  a  stipulation  for  value  given,  the  petitioner  is  entitled  to  a 
single  docket  fee,  and  may  deduct  from  the  fund  the  expenses  of  adminis- 
tration, but  this  may  not  include  the  cost  of  procuring  the  stipulation,  nor  the 
expense  of  giving  the  same,  nor  of  the  appraisal ;  each  person  claiming  dam- 
ages, and  recovering  the  same,  is  entitled  to  a  separate  proctor's  fee,  payable 
herein  by  the  stipulators  for  costs,  and  not  out  of  the  fund.*''  Rev.  St.,  §  824 
(U.  S.  Comp  St.,  1901,  p.  632),  entitles  a  proctor  who  represents  several 
claimants  who  recover  in  a  proceeding  for  limitation  of  liability  to  but  a  sin- 
gle docket  fee.*® 

42.  Both  vessels  in  collision  in  fault. —  tion. — The  H.  F.  Dimock,  77  Fed.  226,  23 
The  Mauch  Chunk,  139  Fed.  747,  affirmed       C.   C.  A.  123. 

in   154   Fed.   182,   83   C.   C.  A.  276.  46.    Cost    of   monition. — Boston    Marine 

43.  Priority  of  claims  of  third  parties  to  Ins.  Co.  v.  Metropolitan  Redwood  Lumber 
that   of  owner   of  chartered   vessel.— The  Co.,  197  Fed.  703,  117  C.  C.  A.  97. 
Mauch    Chunk.    139    Fed.    747,    affirmed   in  47.   Docket  fees. — In   re   Excelsior   Coal 
154  Fed.  182,  83  C.  C.  A.  276.  Co.,    136    Fed.    271,    affirmed    in    142    Fed. 

44.  Right  of  owner  to  complain  of  er-  724,  74  C.  C.  A.  56. 

ror  in  distribution. — Oregron   R..   etc..   Co.  48.   Boston    Marine    Ins.    Co.   v.   Metro- 

V.   Balfour,  90  Fed.  295,  33  C,  C.  A.   57.  politan    Redwood    Lumber    Co.,    197    Fed. 

45.  Costs   and   expenses   of  administra-      703,  117  C.  C.  A.  97. 
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ABANDONMENT 

Control  and  regulations,  p.  65. 

ABATEMENT,    REVIVAL   AND    SUR- 
VIVAL 

Violation   of   regulations,   p.   121. 

ACCEPTANCE 

See    "Delivery." 

ACCIDENT 

See  "Act  of  God;"  "Inevitable  Ac- 
cident." 

ACTIONS 

See  "Title,  Custody  and  Control  of 
Goods." 
Actions    for    failure    to    deliver    or    mis- 
delivery: 

See    "Delivery   by   Carrier." 
Actions   for  loss   or  injury  to   goods: 

See  "Loss  or  Injury  to   Goods." 
Baggage: 

See    "Baggage." 
Bills   of  lading: 

See  "Bills  of  Lading." 
Carrier  as  warehouseman: 

See   "Carrier   as  Warehouseman." 
Carriers  by  water: 

See  "Carriers  by  Water." 
Carriers  of  live  stock: 

See  "Carriers   of  Live   Stock." 
Carriers  of  passengers: 

See    "Carriers   of   Passengers." 
Charges: 

See  "Charges." 
Connecting   carriers: 

See   "Connecting  Carriers." 
Dead  bodies: 

See   "Dead    Bodies." 
Delay,  in  transportation   or  delivery: 

See    "Delay    in  '  Transportation    or 
Delivery." 
Delivery: 

See  "Delivery  by  Carrier." 

Demurrage,   p.   716. 

Duty  to  receive  and  carry: 

See  "Duty  to   Receive   and   Carry." 
Interstate  and  foreign  commerce: 

See    "Interstate   and    Foreign    Com- 
merce." 
Interstate   commerce   commission: 

See   "Interstate   and   Foreign    Com- 
merce." 
Licensees,  trespassers,  intruders,  etc.,  p. 

2543. 
Lien   for    charges: 

Remedy  for  wrongful  assertion  of  lien, 
p.   1170. 
Suit   to   enforce  lien,  p.   1170. 

Live   stock: 

See   "Carriers  of  Live   Stock." 


ACTIONS,  cont'd. 

Loss   or  injury   to   goods: 

See   "Loss   or    Injury   to    Goods." 
Misdelivery: 

See    "Delivery    by    Carrier." 
Palace    cars    and    sleeping    car    compa- 
nies, p.   3228. 
Preferences  and  discriminations: 

See    "Preferences    and    Discrimina- 
tions." 
Ships: 

See  "Carriers  by  Water." 
Stipulations  limiting  time  within  which 
suit  must  be  brought: 

See  "Limitation  of  Liability." 
Stock: 

See  "Carriers  of  Live  Stock." 
Stoppage   in   transitu,   p.   1250. 

See  "Stoppage  in  Transitu." 
Trespassers,    p.    2543. 
Warehouseman : 

See   "Carrier   as  Warehouseman." 

ACTIONS    AGAINST    CARRIER    FOR 
BREACH    OF    CONTRACT,  p.  455. 
Aider  by  subsequent  pleadings  and  ver- 
dict, p.   459. 
Best   and   secondary   evidence,   p.   464. 
Damages,  p.  468: 

See    "Contracts." 
Declaration,    petition    or    complaint,    p. 

456. 
Demand,  p.  456. 
Evidence,  p.   462: 

Admissibility,  p.  463. 

Best  and  secondary  evidence,  p.  464. 

Evidence   as   to   net   profits,   p.   464. 

Necessity  for  production   of  bill  of 
lading,    p.    464. 

Parol    evidence,   p.   464. 

Reception   of  evidence,  p.   464. 

Relevancy   and   competency,   p.   463. 

Sufficiency    of   evidence,   p.   465. 

Usages  and  customs,  p.  464. 
Instructions,  p.  466. 
Issues,  proof  and  variance,  p.  460. 
Limitation,    in    contract,     of    time     for 

bringing  action,  p.  455. 
Nature  and  form  of  remedy,  p.  455. 
Necessary   allegations,   p.   456. 
Parol   evidence,   p.    464. 
Parties,   p.   456. 

Persons  who  may  sue,  p.   456. 
Pleading,   p.   456. 
Plea  or  answer,  p.  460. 
Presumptions   and   burden   of   proof,    p. 

462. 
Questions  for  jury,  p.  462. 
Questions  of  law  and  fact,  p.  462. 
Sufficiency  of  allegation,  p.  458. 
Theories  of  case,  p.  459. 
Usages  and   customs,   p.  464. 
Variance,    pp.    461,    462. 
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ACT  OF  GOD,  p.  731. 

Act  of  God  relieves   carrier,  p.  731. 
Anticipated  danger,  p.  745. 
Baggage,   p.    3143. 
Burden    of    proof,    pp.    825,    3920,    3921 

4017. 
Carriers  by  water,  pp.  3898,  4017: 
Burden  of  proof,  p.  3921. 
Demurrage,  p.  3953. 
Carriers    of   live    stock,    pp.    1309,    1337: 
Climatic  conditions,  p.   1338. 
Floods,   p.   1338. 
Liability   for   loss    arising   from   act 

of   God,   p.   1337. 
Negligent    exposure     to     inclement 

v»reather,  p.  1338. 
Where  act  of  God  could  have  been 

anticipated,   p.   1337. 
Where  carrier's  negligence  concurs, 
p.  1338. 
Carriers   of  passengers,  p.   1679,  1690- 
Delay,   p.   1675. 
Roadbed,   pp.   1807,   1809. 
Casus  fortuitus,  p.  736. 
Changes  in  temperature,  p.  740. 
Collision,  p.   737. 
Contracts,  p.  438. 

Contracts   for   cars   or   other   means   of 
transportation: 
Unavoidable  accident,  p.  449. 
Definition,    p.    735. 

Delay  in  transportation  or  delivery,  pp. 
618,   619. 
Goods  destroyed  by  act  of  God,  p. 
665. 
Demurrage,  p.  3953. 

Duty  to  prevent  act  of  God  from  caus- 
ing injury,  p.   746. 

Care    of   ordinarily  prudent   person, 

p.  747. 
General  rule,  p.  746. 
Duty  to  receive  and  carry,  p.  249. 
Earthquakes,  pp.  736,  737. 
Exclusive  of  human  agency,  p.  736. 
Fire,  p.   739. 

Floods,   pp.    620,    736,   737,    1338. 
Freezing  weather,  p.  740. 
General   rule,   p.   731. 
Hot  weather,  p.  741. 
Insanity   of  employee,   p.   741. 
Known  to  carrier,  p.  619. 
Liability  for  failure  to  deliver,  p.  516. 
Liability  of  carrier  for  delay,  p.  619. 
Liability    of    carrier     where     negligence 

concurs  with  act  of  God,  p.  741. 
Lightning,  pp.   736,   738. 
Limitation  of  liability,  pp.  953,  955. 
Loss  or  injury  to  goods,  p.  731: 

Burden  of  proof,  p.  825. 
Negligence  concurring  with  act  of  God, 

p.  741. 
Not  preventable  by  human  care,  p.  735. 
Perils   of  the  sea,  p.  736. 
Presumptions  and  burden  of  proof,  pp. 

825,    3920,    3921,    4017. 
Proximate  cause,  p.  734. 
Providential  delay,  p.  735. 
Questions  of  law  and  fact: 

What  constitutes  an  act  of  God,  p. 
873. 
Severe  weather,  p.  619. 


ACT  OF  GOD,  cont'd. 
Snowstorm,   p.   738. 
Storms,  p.  736. 
Stranding,   p.    737. 
Tornado,   p.   738. 
Unprecedented  storm,  p.  738 
Vis  major,  p.  736. 

What  constitutes  act  of  God,  p.  735 
Where  danger  should  have  been  antici- 
pated,   p.    745. 

ACT  OF  PUBLIC  ENEMY 

See  "Public  Enemy." 
ADMIRALTY 
Jurisdiction,  p.  3917. 
Pleading,  p.  3919. 
Variance,   p.   3919. 

ADMISSIONS 

See   "Declarations  and  Admissions. 
ADVERTISEMENT 
Lien  for  charges: 

Advertisement  and  description  of 
goods  when  sold  for  freight  d 
1169.  '    '^' 

Limitation  of  liability: 

See  "Limitation  of  Liability." 
AFFIDAVIT  OF  DEFENSE 
Limitation  of  liability: 

See   "Limitation   of   Liability.'' 
AFFREIGHTMENT 

See    "Contracts    of   Afifreightment." 
AGENCY 

See    "Principal   and   Agent." 
AGENT 

See  "Principal  and  Agent." 
ALIGHTING  FROM  CAR 

See  "Carriers  of  Passengers.'' 
ALTERATION  OF  INSTRUMENTS 
Bills   of  lading,  p.  380. 

AMENDMENT 

Carriers  of  live  stock,  p.  1446. 
Carriers  of  passengers,  pp.  2633,  2660. 
Connecting  carriers,  p.  3391. 
Loss  or  injury  to  goods,  pp.  808,  810. 

AMOUNT  OF  LIABILITY 

See   "Limitation   of   Liability." 

ANIMALS 

See  "Carriers   of  Live   Stock." 
Carriers   of  passengers,  p.  1500. 
Street  railways,  p.  1500. 

ANNUAL  REPORTS 

See  "Reports." 

ANSWER 

Carriers  of  live  stock,  p.  1447. 
Connecting  carriers: 

See  "Connecting  Carriers." 
Contracts,  p.  460. 
Delay  in   transportation   or   delivery,   p. 

687. 
Delivery  by   carrier: 

Action  for  failure  to  deliver,  p.  584. 


INDEX. 
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ANSWER,  cont'd. 

Limitation   of  liability: 

See   "Limitation   of   Liability." 
Loss  or  injury  to  goods,  p.  808. 
Notice    of    Loss    and     presentation     of 

claim,  p.  1117. 
Penalties  for  violations  of  regulations: 
See     "Penalties     for     Violations     of 
Regulations." 

ANTI-TRUST  LAW 

Interstate    and    foreign     commerce,     p. 
3426. 

APPEAL  AND   ERROR 

Carriers  of  passengers,  p.  3038. 
Commissions: 

Appellate  proceedings,  pp.  137,  128. 

Mode    of    procedure    to    obtain    re- 
view, p.  127. 

Record  on  appeal,   p.   128. 

Time   within   which   appeal   may   be 
made,  p.  128. 
Notice  of  loss  and  presentation  of  claim: 

Carriers   of   live   stock,   p.    1433. 

APPORTIONMENT 

Apportioning  value  of  property  and  ex- 
penses   to    determine    reasonableness 
of  rates,  p.   56. 
APPROACHES  TO  STATIONS 

See  "Stations  and  Stopping  Places." 
ARBITRATION 

Interstate   and   foreign   commerce: 

Arbitration    between    railroad    com- 
panies and  employees,  p.  3467. 

ARREST 

False    imprisonment   and    arrest: 

See    "False    Imprisonment   and   Ar- 
rest." 
ASSAULT  AND   BATTERY 

Carriers   of  passengers: 

See  "Carriers  of  Passengers.' 
Ejectment    of   licensees: 

See  ■  "Licensees,     Trespassers,     In- 
truders, etc." 
Ejectment   of   passengers: 

See   "Ejectment  of  Passengers. 
Ejection  of  trespassers: 

See     "Licensees,     Trespassers,     in- 
truders,   etc." 
Evidence,    pp.   2767,    2768. 
Evidence:  ^       ., 

Weight  and  sufficiency  of  evidence, 

p.   2785. 
Independent  contractors,  pp.  2072,  2073. 
Instructions,  p.  2957: 

Damages,    p.    3010. 
Palace    cars    and    sleeping    car    compa- 
nies,  p.   3209. 
Passengers: 

See   "Carriers   of  Passengers. 
Questions    of    law    and    fact,    pp.    2868- 
2870. 
ASSIGNMENTS 

Bills  of  lading: 

See   "Bills   of  Lading. 
Contracts    of   affreightment,   p.    3877. 


ASSIGNMENTS    FOR    BENEFIT    OF 
CREDITORS 

Lien  for  charges,  p.  1165. 
Stoppage  in  transitu,  p.   1227. 

ASSUMPSIT 

Delivery   by   carrier: 

Assumpsit  for  failure  to  deliver,  p. 
581. 

ASSUMPTION  OF  RISK,  p.  3113. 
ATTACHMENT 

Bills  of  lading,  pp.   366,-  384. 

Goods    seized    under    legal    process,    p. 

573. 
Interstate     and     foreign     commerce,     p. 
3542: 
Car   owned   by    foreign   railroad,   p. 

3544. 
Indebtedness     arising     from     inter- 
state  commerce,   p.   3544. 
Interstate     commerce      incidentally 

affected,   p.    3543. 
Power  of  state,   p.  3542. 
Proceeding  by  attachment  and  gar- 
nishment, p.  3543. 
Under    interstate    commerce    act,   p. 
3544. 
Loss   or   injury   to   goods,   p.   767. 
Notice,    pp.    577,    578. 

Stoppage    in    transitu,    pp.    1218,     1244, 
1251. 

ATTORNEY'S  FEES 

Overcharge,   1204. 
AUTOMOBILES 

Collisions,    p.    2015. 
Taxation,  p.  3588. 

BAGGAGE,  p.  3107. 
Actions,  p.  3183: 

Admissibility  of  evidence,  p.  3191. 
Damages,  p.   3197. 
Form  of  action,  p.  3183. 
Instructions,  p.  3196. 
Pleading  and  proof,  p.  3185. 
Presumptions  and  burden  of  proof, 

p.   3186. 
Questions  of  law  and  fact,  p.  3194. 
Right     of     action     and    parties,     p. 

3184. 
Weight  and  sufficiency  of  evidence, 

p.   3192. 
Witnesses,  p.   3189. 
Act  of  God,  p.  3142. 
Agent,   p.   3161: 

See  infra,  "Extra  Baggage  and  Spe- 
cial Contracts." 
Baggage  agents,   p.  3161. 
Burden  of  proof: 

See   infra,  "Presumptions  and   Bur- 
den of  Proof." 
Carrier   as  warehouseman,   p.   3168: 

Baggage   awaiting   delivery   to   pas- 
senger,  p.   3168. 
Baggage  awaiting  transportation,  p. 

3168. 
Baggage  retained  by  carrier  for  ac- 
commodation, p.  3172. 
Connecting  carriers,  p.  3178. 
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BAGGAGE,  cont'd. 

Carrier   as   warehouseman,   cont'd. 
Degree   of  care,  p.   3174. 
Duties,   p.   3173. 
Expiration    of    reasonable    time    for 

delivery,    p.    3160. 
Gratuitous  bailee,   p.   3174. 
Liabilities,   p.   3173. 
Liability  as  warehouseman,  p.  3160. 
Negligence,   p.  3174. 
Reasonable    time    for    delivery,    pp. 

3159,    3160. 
Reasonable     time     for     removal     of 

baggage,  p.  3170. 
Special     contract     for     storage,     p. 

3172. 
What    constitutes    reasonable    time 

for   removal   of  baggage,   p.   3170. 
Carriers  by  water,  p.  4007: 

Baggage   detained  by   customs   offi- 
cers, p.  4010. 
Contributory    negligence    of   person 

complaining,  p.  4009. 
Damages,  p.   4011. 
Delivery,   p.   4007. 
Delivery   into    exclusive    custody    of 

vessel's    officers,    p.   4007. 
Duty    to    provide     stateroom     door 

with   bolts   and   locks,   p.   4009. 
Duty  to  provide  watchman,  p.  4008. 
Effects  for  which  recovery  allowed, 

p.  4009. 
Evidence,  p.  4010. 
Liability  as  innkeeper  or  insurer,  p. 

4007. 
Liens,  p.  4011. 
Particular    losses    for    which    vessel 

liable,   p.   4009. 
Passengers    entitled    to    recover,    p. 

4009. 
What   constitutes   delivery,   p.   4008. 

Charges,  p.  3167. 

Checks  and  receipts,  and  checking  bag- 
gage, pp.  3111,  3138: 
As   evidence   of   delivery   to   carrier, 

p.  3139. 
As   evidence   of  ownership,   p.   3139. 
Baggage     company     receiving     rail- 
road   check,    p.   3140. 
Connecting  carriers,  p.  3175. 
Duties   and   liabilities   of   carrier,   p. 

3140. 
Liability   before    purchase    of   ticket 

or  demand   for  check,   p.   3135. 
Liability   before    purchase    of   ticket 

or  demand  for  check,  p.  3175. 
Nature  and  functions  of  checks  and 

receipts,  p.  3138. 
Negligence  as  to  checking  baggage, 

p.   3175. 
Refusal    to    pay   unless    given    bag- 
gage  check,  p.   2437. 
Surrender  of  check,  p.  3141. 
Commencement  of  liability: 

See  infra,   "Delivery  to  Carrier  and 
Commencement  of  Liability." 
Commercial  travelers,  pp.  3121,  3149. 
Concealment,   p.   3153. 
Connecting   carriers,  p.   3174: 
Coupon  ticket,  p.  3177. 


BAGGAGE,  cont'd. 

Connecting   carriers,   cont'd. 

Effect  of  agreements  between  con- 
necting lines  and  joint  liability,  p. 
3181. 

Intermediate   carrier,   p.   3179. 

Last  carrier,   p.   3179. 

Liability  as  warehouseman,  p.  3178. 

Liability   of   initial   carrier,   p.   3174. 

Liability  of  intermediate  or  last 
carrier,   p.   3179. 

Limitation  of  liability,  pp.  3178, 
3374,    3375. 

Negligence  as  to  checking  baggage, 
p.   3175. 

Power  to  limit  liability  to  its  own 
line,   p.   3178. 

Presumptions  and  burden  of  proof 
p.    3183. 

Release  of  connecting  carrier  o 
3178. 

Running  own  cars  over  connecting 
lines,  p.  3175. 

Sale   of  through  ticket,  p.  3176. 
Contributory  negligence,  pp.   3155,  3157, 

4009. 
Damages,  p.  3197. 

Declarations   and  admissions,  p.  3191. 
Definition,    p.    3113. 
Delay,    p.    3157. 
Delivery  by  carrier: 

Baggage  agents,  p.  3161. 

Carriers'  agents,  p.  3161. 

Delivery  to  wrong  person,   p.   3159. 

Duty  to  care  for  baggage  until  rea- 
sonable  time,   p.   3160. 

Notice   of  arrival,   p.   3158. 

Presumptions  and  burden  of  proof, 
pp.    3186,    3187,    3188. 

Termination    of   liability,   p.    3160. 

Time  for  removal  of  baggage  by 
passenger,   p.   3159. 

Time,    place    and    manner    of    deliv- 
ery,   p.    3158. 
Delivery  to  carrier  and  commencement 
of   liability,    pp.    3134,    4007: 

Carrier's  duty  to  take  charge  of 
baggage,    p.    3138. 

Constructive   delivery,   p.   3134. 

Delivered  at  night  for  next  morn- 
ing train,   p.  3135. 

General  rule,  p.  3134. 

Goods  awaiting  transportation,  p.. 
3138. 

Liability  before  purchase  of  ticket, 
or  demand  for  check,  p.  3135. 

Necessity  of  delivery,  p.   3134. 

Notice  to  carrier,  p.  3136. 

Place  of  delivery,  p.  3136. 

Time  of  delivery,  p.  3134. 

To  whom  delivery  may  be  made,  p.. 
3137. 

What  constitutes  delivery  in  gen- 
eral, p.   3137. 

When  liability  commences,   p.   3134.. 
Dogs,  p.  3122. 
Drummers,  pp.  3121,  3149. 
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BAGGAGE,  cont'd. 

Duty   of   carrier   to   transport,   pp.   3109, 
3157: 
Effects  in  custody  of  passenger,  p. 

3110. 
General   rule,   p.   3109. 
Duty  to  care  for  baggage  until  reason- 
able   time    for   removal,    p.    3160. 
Effects  in  custody  of  passenger,  p.  3110. 
Evidence: 

Admissibility  of  evidence,  p.  3191. 
Evidence    admissible    under    plead- 
ings,   p.    3185. 
Weight  and  sufficiency  of  evidence, 
p.   3192. 

Exemplary   damages,   p.  3197. 
Extra    baggage    and    special    contracts, 
pp.   3132,    3152: 

Authority     of     carrier's     agents,     p. 
3132. 

General  rule,  p.  3132. 
Extra    compensation,    p.    3152. 
Fire,   p.   3174. 
Free   pass: 

Limitation  of  liability,  p.  3163. 
Household   goods,    p.    3123. 
Immigrants'   effects,   p.  3118. 
Instructions,  p.   3196. 
Insurer: 

See   infra,   "Liability  as   Insurer." 
Jewelry   for   personal   use,   p.   3133. 
Jewelry  for  sale,  p.  3125. 
Larceny,  pp.   3143,   3147. 
Liability  as  insurer,  p.  3141: 

Absence   of  negligence,  p.  3142. 

Act   of  civil  authorities,  p.   3143. 

Act  of  God,  p.  3142. 

Act   of  public   enemy,   p.   3143. 

Contributory   negligence   of  passen- 
ger,   p.    3143. 

Exceptions,   p.   3142. 

Excuses,  p.  3143. 

General   rule,   p.   3141. 

Loss   by  theft,  p.   3143. 

Spontaneous    combustion    of    other 
baggage,  p.  3143. 
Liens,   p.    3167. 
Limitation   of  liability,   p.  3161: 

Agreed    valuation,   p.    1058. 

Amount    of   recovery,   p.   3162. 

Carriers   by   water: 

See   "Carriers  by  Water.'' 

Connecting  carriers,   pp.   3178,   3374, 
3375. 

Construction   and  operation  of  lim- 
itation,   p.    3166. 

Free  passes,  p.  3163. 

General    notice,   p.   3164. 

Losses     caused    by    negligence,     p. 
3162. 

Manner  of  limiting:  liability,  p.  3163. 

Necessity  for  consideration,  p.  3166. 

Power  to  limit  liability,  p.  3161. 

Provisions   in   check,   p.   3164. 

Provisions   in   ticket,   p.   3164. 

Time  of  notice  and  assent,  p.  3165. 
Loss  or  injury,  p.  3141: 

See  infra,  "Delivery  to  Carrier  and 
Commencement   of   Liability." 


BAGGAGE,  cont'd. 
Loss  or  injury,  cont'd. 

Baggage  not  carried  as  incident  to 
transportation  of  passenger  o 
3145.  5     .     i- 

Contributory   negligence   of  passen- 
ger,   p.    3155. 
Duty   to    disclose    nature   and   value 
and  effect  of  concealment,  p.  3152. 
Effect  of  acceptance  without  knowl- 
edge    of    nature    of     property,    d 
3150. 
Effect    of   nonpayment    of   compen- 
sation, p.  3144. 
Effect  of  regulations  known  to  pas- 
senger, p.  3155. 
Liability   as    insurer: 

See  infra,  "Liability  as  Insurer.'' 
Liability    for    negligence,    pp.    3144, 

3147. 
Money    intrusted    for    safe-keeping 
to  carrier  or  its  servants,  p.  3155. 
Negligence,   pp.    3144,   3147. 
Personal     baggage     in     general,     p. 

3141. 
Property  other  than  personal  prop- 
erty,   p.    3148. 
Property   under   control    of   passen- 
ger,   p.    3145. 
Proximate   cause,   p.   3144. 
Right  and  duty  of  carrier  to  inves- 
tigate, p.  3153. 
Sufficiency    of    notice    to    carrier    of 

nature   of   property,   p.    3154. 
What  law  governs,  p.  3141. 
Where    passenger   does   not   accom- 
pany baggage,  p.  3144. 
Luggage,   p.   3113. 
Master  and  servant: 

See  infra,  "Extra  Baggage  and  Spe- 
cial Contracts." 
Merchandise,   p.   3124. 
Money,    pp.    3120,    3125,    3150,   3155. 
Negligence: 

See     infra,     "Liability     as     In- 
surer;"   "Loss   or    Injury." 
Carrier    as    warehouseman,    p.    3174. 
Checking  baggage,  p.  3175. 
Presumption  of  negligence,  p.  3186. 
Notice  of  arrival  at  destination,  p.  3158. 
Notice  of  limitation  of  liability,  p.  3164. 
Notice   of  nature  of  property,   pp.   3150, 

3154. 
Notice  of  rules,  p.  3111. 
Notice   to  carrier,   p.   3136. 
Palace  cars  and  sleeping  car  companies: 
See  "Palace  Cars  and  Sleeping  Car 
Companies." 
Penalty  for  failure  to  affix  check  to  bag- 
gage and  to  deliver  duplicate  to  pas- 
senger, p.  147. 
Perishable   property,   p.    3136. 
Place   of   delivery,   pp.   3113,    3136,   3158. 
Pleading,  p.  3185. 

Presumptions   and   burden   of   proof,   p. 
3186: 
Connecting   carriers,    p.   3182. 
Principal   and   agent,   p.    3161: 

See  infra,  "Extra  Baggage  and  Spe- 
cial  Contracts." 
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BAGGAGE,  cont'd. 

Proximate  and  remote  cause,  p.  3144. 

Public   enemy,   p.   3143. 

Pullman: 

See  "Palace  Cars  and  Sleeping  Car 
Companies." 
Questions    of    law    and    fact,    pp.    3130, 

3194,   3239. 
Reasonable  time  for  removal,  p.  3159. 
Receipts: 

See    infra,     "Checks   and     Receipts, 
and   Checking  Baggage." 
Rules  of  carrier,  pp.  3110,  3155: 
Illustrations,    p.    3111. 
Checking,  p.  3111. 
Notice  of  rules,  p.  3111. 
Right   to   make   reasonable   rule,   p. 

3110. 
Rule  as  to  place  for  delivery  of  bag- 
gage, p.  3113. 
Rules     as     to     carrying     particular 
property    into    passenger    cars,    p. 
3112. 
Waiver  of  rule,  p.  3112. 
Sleeping  cars: 

See  "Palace  Cars  and  Sleeping  Car 
Companies." 
Special   contracts,   p.   3132. 
Termination  of  liability,  p.  3160. 
Theft,  pp.  3143,  3147. 
Tickets  and  fares: 

Connecting  carriers,   pp.   3176,   3177. 
Liability   before   purchase    of   ticket 
or  demand  for  check,  p.  3175. 
Time   for   removal   of  baggage   by   pas- 
senger,  p.   3159. 
Time   of  delivery,  p.  3158. 
Tools,  p.  3127. 

Transportation,   pp.   3109,   3157. 
Transporting: 

See   "Transfer   Companies." 
Usae'es     and     customs,     pp.    3110,     3112, 

3117,   3136. 
Watches,   p.   312<?. 
Weapons,  p.  3130. 
Wearing  apparel,  p.  3129. 
What  constitutes  baggage,  p.  3113: 

Articles      usually      transported      as 

freight,  p.  3117. 
Class  and  habits  of  traveler,  p.  3116. 
Commercial    travelers'    samples,    p. 

3121. 
Dogs,   p.   3122. 
During    continuance    of   journey,    p. 

3116. 
Effect   of  usage,   p.   3117. 
Effects   of  immigrants,   p.   3118. 
For   personal   use    of   passenger,    p. 

3114. 
For    the    use    after    termination    of 

journey,  p.  3116. 
General  rule,  p.  3113. 
Household  goods,  p.  3122. 
Jewelry  for  personal  use,  p.  3123. 
Jewelry  for  sale,  p.  3125. 
Length,     nature     and     purposes     of 

journey,   p.   3115. 
Merchandise,  p.  3124. 
Money,   p.   3125. 

Money    in    excess    of    traveling    ex- 
penses, p.  3126. 


BAGGAGE,  cont'd. 
What   constitutes   baggage,   cont'd. 
Money  of  others,  p.  3120. 
Necessary    and    usually    carried    by 

passengers,   p.   3113. 
Particular   articles    not   constituting 

baggage,  p.  3118. 
Particular     kinds     of    property,     p. 

3121. 
Perishable   property,   p.   3126. 
Presents  for  others,  p.  3117. 
Property  of  members   of  family,  p. 

3120. 
Property  of  others,  p.  3119. 
Property  to  be  used  for  recreation, 

p.  3127. 
Quantity,   p.   3131. 

Questions  as  to  quantity  and  value, 
•p.   3131. 

Questions  for  court  or  jury,  p.  3130. 
Tools,  and  professional  instruments 

and  documents,  p.  3127. 
Usage,  p.  3117. 
Value,    p.   3131. 
Watches,  p.  3129. 
Weapons,  p.  3130. 
Wearing  apparel,  p.  3129. 
Witnesses,  p.  3189. 

BAGGAGE  TRANSFER 

See  "Transfer  Companies." 

BAGGAGE  WAGON 

Common  carriers,  p.  8. 

BAILMENT 

Liability   of  a   carrier   of   goods   gratui- 
tously, p.  725. 

BANKRUPTCY    AND     INSOLVENCY 

Stoppage   in   transitu: 

See  "Stoppage  in  Transitu." 

BANKS  AND  BANKING 

Charging   unpaid   draft   to   drawer's   ac- 
count,   p.    398. 

Deposit  of  draft  with  bill  of  lading  at- 
tached  for   collection,   p.    399. 

Draft  with   bill   of  lading  attached: 
See  "Draft." 

BELL  ROPES 

Carriers  of  passengers,  p.   1827. 
Street  railways,   p.  1825. 

best;  and  SECONDARY  EVIDENCE 

Actions    against    carrier    for    breach    of 

contract,  p.  464. 
Carriers   of  live   stock,  p.   1461. 

BILL  OF  LADING,  p.  297. 

See    "Contracts    of   Affreightment;" 
"Shipping   Receipts." 
Acceptance    and    assent    to    provisions, 
pp.    303,   319,    3880: 
Assent   to   and   acceptance   by  con- 
signor,  p.   319: 
Bill       received       after       goods 

shipped,   p.   324. 
Burden    of    showing    assent    to 

change   terms,   p.   322. 
Change  of  route,  p.  319. 
Effect  of  acceptance,  p.  319. 
Failure   of  shipper  to  sign  bill, 
p.  322. 
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BILL  OF  LADING,  cont'd. 

Acceptance    and    assent    to    provisions, 
cont'd. 
Assent   to   and   acceptance   by   con- 
signor,  cont'd. 
Failure  to  read  or  examine  bill, 

p.  323. 
Possession    of    bill    by    shipper 
prima  facie   evidence   of   con- 
sent, p.   322. 
Presumption     of     assent     from 

acceptance,  p.  330. 
"Read  this  bill,"  printed  in  ital- 
ics on  its  face,  p.  321. 
Rebuttal     of     presumption,     p. 

322. 
Receipt  calling  attention  to  con- 
ditions on  its  back,  p.  321. 
General   rule,   p.    319. 
Implied  assent  to  provisions,  p.  319. 
Account  for  freight,  p.  303. 
Action  by  transferee,  p.  486. 
Actions,   p.   403. 
Agents,   p.   304: 

Agents  and  employees  of  railroads, 

p.   304. 
Agents  and  employees  who  may  is- 
sue,  p.   304. 
Authority  of  agents  to  issue  bills  of 
lading  before  reception  of  goods, 
p.   306. 
Proof  or  estoppel  to  deny  authority 
of   agent,   p.   304. 
Alterations  of  instruments,  p.   380. 
As   contract  of  carriage,  p.  340. 
Assent: 

See   infra,   "Acceptance   and  Assent 
to   Provisions." 
Assignment: 

See   infra,   "Transfer." 
Attachment,  pp.  366,  384. 
Authority  to  issue,  pp.  304,  3879. 
Blanks,   p.   327. 
Blind   bill   of  lading,   p.   302. 
Bona   fide   holders,   p.   373: 

Duplicate    or    triplicate   bill,    p.*  374. 
Effect    of    statutes    making   bills    of 

lading   negotiable,   p.   373. 
Estoppel   of   carrier  to   deny  condi- 
tions  and   representations   in   bill, 
p.   374. 
General  rule,  p.  373. 
Holder   of  forged  bill   of  lading,   p. 

376. 
Holder  of  lost  or  stolen  bill  of  lad- 
ing, p.   375. 
Holder   with   knowledge    of   defects 

in  transferrer's  title,  p.  374. 
Notice   of   owner's   rights,   p.   376. 
Title  and   rights,  p.   373. 
'Carriers  by  water,  p.  3877: 

Acceptance     and     assent     to    provi- 
sions, p.  3880. 
Authority  to  issue,  p.  3879. 
Connecting  carrier,  p.  3886. 
Contents,  p.  3878. 
Definition,  p.   3877. 
Delivery  to  holder,  p.  3883. 
Dual   character  as   contract  and   as 

receipt,   p.   3882. 
False  bill  of  lading,  p.  3879. 


BILL  OF  LADING,  cont'd.  ■ 
Carriers   by  water,   cont'd. 
Form,   p.   3878. 
Interpretation    and    construction,    p. 

3882. 
Issuance,  p.  3878. 
Negotiability,  p.  3885. 
Operation  of  bill  of  lading  as  vest- 
ing property  in  consignee,  p.  3883. 
Presumptions  and  burden  of  proof: 
.Under  a  bill  of  lading  acknowl- 
edging   receipt    of    goods    in 
good  order,  p.  3921. 
Where    damage    within    excep- 
tions in  bills,  p.  3932. 
Receipt  of  goods  as  prerequisite  to 

issuance,  p.  3879. 
Substitution    of    bill    of    lading    for 

original  contract,  p.  3882. 
Time  of  issuance,  p.  3878. 
Transfer,   p.   3885. 

Usage  and  custom  of  trade,  p.  3882. 
Validity   of  bills   of  lading,  p.   3881. 
Warranty,   p.   3884. 
Charges: 

Stipulation  in  bill  of  lading,  p.  1151. 
Stipulations    as    to,   p.    354. 
Clean  bill  of  lading,  p.  302. 
Common  carrier: 

As    imposing    liability    of    common 
carrier,   p.   340. 
Conditions   on  back   of  bill,   p.   328. 
Conflict  of  laws: 

Foreign  laws,  p.  330. 
Issue    of   bill    of   lading   before    re- 
ceipt of  goods,  p.  313. 
Laws    governing    indorsements,    p. 

329. 
Laws    governing    interpretation,    p. 
339. 
Connecting   carrier,   p.   3886: 

Effect   as   binding  intermediate   and 
terminal   carrier,   p.   402. 
Consignee,  p.  343: 

Effect   as   vesting   property   in   con- 
signee,  p.   349. 
Presumption      that      consignee      ii 

owner,  p.  348. 
Rights     and    liabilities     as    to     con- 
signee, p.  383. 
Transfer  of  bill  of  lading,  p.   367. 
When     property    does    not    vest    in 
consignee,   p.   351: 
Bill  not  delivered  to  consignee, 

p.   351. 

Bill  of  lading  and  draft  attached 

drawn   to    shippers'    order,    p. 

353. 

Bill  to  A.  for  use  of  B.,  p.  354. 

Bill  to  another  than  purchaser, 

p.   353. 
Bill   with   draft   attached   to   be 
delivered      to      purchaser      of 
goods,   p.  353. 
Consignment     to     be     sold     on 

commission,    p.   352. 
General   rule,   p.   351. 
Goods    billed    to   buyer    subject 

to  seller's  order,  p.  353. 
Goods  billed  to  shipper's  order, 
p.  353. 
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BILL  OF  LADING,  cont'd. 
Consignee,  cont'd. 

When  property  vests  in   consignee, 

p.  349: 

Consignee   .    bank       advancing 

money  for  purchase  of  goods, 

p.   350. 

Consignee  making  advances  on 

faith  of  bill,  p.  350. 
Consignment  to  enemy  or  neu- 
tral,  p.   350. 
General  rules,  p.  349. 
Removal  of  goods  by  unauthor- 
ized person,  p.  351. 
Stoppage  in  transitu,  p.  349. 
Consignor: 

Effect  of  assignment,  p.  380. 
Transfer  of  bill  of  lading,  p.  367. 
Construction,   pp.    326,   3882: 
Blanks,  p.  327. 

Conditions   on   back   of   bill,   p.   328. 
Conflict  of  laws,  p.  329. 
Construction  of  words  and  phrases, 

p.    327. 
Construed  against  carrier,  p.  326. 
Dual   character  as   contract   and   as 
receipt: 
See    infra,    "Contract    and    Re- 
ceipt." 
General  rules,  p.  326. 
Obvious  prevails  over  hidden  mean- 
ing, p.  337. 
Partial  invalidity,  p.  330. 
Subject-matter  and  surrounding  cir- 
cumstances,  p.  326. 
Usages  and  customs,  p.  328. 
When    bill    of    lading   part    of    con- 
tract,   p.    330. 
Contents,   pp.   302,   3878. 
Contract: 

As   contract   generally,   p.   331. 
Dual    character   as   contract   and   as 

receipt,   pp.    331,   3882. 
Transfer   of   contract   between   con- 
signor and  consignee,  p.  370. 
When    bill    of    lading   part    of    con- 
tract, p.  330. 
Contract  and  receipt,  p.   331: 

As  contract  generally,  p.  331. 
As  contract  of  carriage,  p.  340. 
As   receipt   in    general,   p.   332. 
Dual  character  of  bill  of  lading,  p. 

331. 
Parol    evidence   to   vary    or   contra- 
dict bill: 
See  infra,  "Parol  Evidence." 
Contracts    of  affreightment   in   form   of 

bill  of  lading,  p.  3867. 
Declaration,    petition    or    complaint,    p. 

404. 
Definition,  pp.  301,  3877. 
Delivery  by  carrier: 

See     infra,     "Transfer     by     In- 
dorsement   and    Delivery.'' 
Carrier     requiring     production     and 
surrender  of  bill  of  lading,  p.  519. 
Contradiction   between    bill    of   lad- 
ing and   marks   on   goods,   p.   538. 
Delivery  to  holder  of  bill  of  lading, 
p.   547. 


BILL  OF  LADING,  cont'd. 
Delivery  by  carrier,   confd. 

Delivery  without  production  of  bill 
of   lading,   p.    555: 
Bill  attached  to  draft,  p.  559. 
Direction  in  bill  to  notify  third 

person,  p.  560. 
Duplicate  bills,  p.  560. 
Effect    of    delivery    to    proper 

person,  p.  557. 
General  rule,  p.  555. 
Laches  of  holder  of  bill,  p.  559. 
Liability  to  bona  fide  holder,  p. 

558. 
Statutes   requiring  surrender  of 

bills  of  lading,  p.  557. 
Stipulation      requiring     produc- 
tion of  bill,  p.  556. 
Subsequent   transfer   of   bill,   p. 

558. 
Where  goods  have  been  trans- 
ferred from  one  carrier  to  an- 
other, p.   555. 
Demand  of  delivery,  p.  378. 
Duty  to  deliver  to  transferee,  p.  376. 
Liability    for    misdelivery    or    delay 

— In   general,   p.   378. 
Nonnegotiable   bill,   p.   377. 
Notice  of  owner's  rights,  p.  376. 
Payment  of  freight  and  charges  as 

condition  precedent,  p.  378. 
Person    to    whom    delivery    author- 
ized, p.   342: 
Consignee,   p.   342. 
Direction     to    notify    a    named 

person,   p.   343. 
General    rule,   p.    342. 
Open  and  closed   shipments,  p. 
342. 
Production  and   cancellation  of  bill 

of  lading,  p.  377. 
Transfer    operating   as    constructive 

delivery   of   goods,   p.   370. 
Waiver  or  right  to  indorsement  of 
bill,   p.   379. 
Delivery  of  bill,  p.  361: 

See   infra,   "Transfer   by   Deliv- 
ery and  Indorsement." 
Consignor  indebted  to  consignee,  p. 

363. 
Exception   in   favor   of   stoppage   in 

transitu,   p.   362. 
Intention  to  pass  title,  p.   362. 
Necessity  for  acceptance  of  posses- 
sion,  p.   362. 
Necessity    for    indorsement   to    ena- 
ble holder  to  sue,  p.  363. 
Possession  of  bill  of  lading  as  evi- 
dence of  title  in  holder,  p.  363. 
Rebuttal  of  presumption,  p.  362. 
Right  of  disposal  retained  by  con- 
signor, p.  363. 
Transfer  by  delivery  of  bill,  p.  361> 
Delivery    to    carrier: 

See    infra,    "Receipt    of    Goods 
as   Prerequisite   to    Issuance." 
As  evidence  of  receipt  and  accept- 
ance of  shipment,  p.  341. 
Destination  or  place  of  delivery,  p. 
341. 
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BILL  OF  LADING,  cont'd. 
Delivery  to  carrier,  cont'd. 

EiTect   of  transfer  where   no  goods 
delivered  to   carrier,  p.  373: 
General  rules,  p.  373. 
Title   to   goods   not   shipped   or 
included  in  bill,  p.  373. 
Evidence  of  time  of  receipt  of  ship- 
ment, p.  341. 
Necessity   for   and   effect   of  bill   of 
lading,  p.   391: 
Authority  of  officer,  p.  294. 
Effect  of  issuance  of  bill  of  lad- 
ing,  p.   293. 
Effect    of   statute    as   to     com- 
mencement of  liability,  p.  294. 
General  rules,  p.   291. 
Liability    begins    on    receipt    of 

goods,  p.  292. 
Verbal     contract     sufficient,     p. 
293. 
Delivery  to  holder,  p.  3883. 
Demurrage: 

Liability  of  holder  of  bill  of  lading, 

p.    713. 
Necessity  for  bill  of  lading,  p.  703. 
Rules   contained   in    bills    of   lading, 

p.  706. 
Stipulations   for   demurrage,   p.   354. 
Directing  verdict,   p.   407. 
Discharge,    p.    402. 
Drafts: 

See  "Draft." 
Delivery    by    carrier    where    bill    of 
lading  is  attached  to  draft,  p.  559. 
Delivery   without   bill   of~lading,    p. 

559.  _ 
Deposit  of  draft  with  bill  of  lading 

attached  for  collection,  p.  398. 
Purchase  or  discount  of  draft  with 
bill  of  lading  attached,  p.  390: 
Charging  unpaid  draft  to  draw- 
er's account,  p.  398. 
Deposit     of   draft    with   bill    of 
lading     attached     for     collec- 
tion,  p.   398. 
Drawer   indebted   to   drawee   or 

consignee,  p.  393. 
Effect  of  consignee's  accepting 

and   paying   draft,  p.   398. 
Forged  bill  of  lading,  p.  397. 
Fraudulent   bill,   p.    397. 
Intervention      in      garnishment 

proceedings,    p.    397. 
Liability  of  purchaser  for  short- 
age    or     inferiority     of    ship- 
ment,  p.    393. 
Notice  that  payment  to  drawer 

unauthorized,   p.    393. 
Recording  papers,  p.   390. 
Rights  against  carrier,  p.  393. 
Riehts  against  third  persons,  p. 

393. 
Rights    and    title    of   purchaser, 

p.   390. 
Rieht  to  sue  for  purchase  price 
or    for    conversion    of   goods, 
p.    393. 
Transfer   of  bill   of  lading  with 
bill   of   exchange   attached,   p. 
390. 
Warranty,  p.  394. 


BILL  OF  LADING,  cont'd. 
Drafts,   cont'd. 

Sale  or  payment  of  draft  with  bill 
of  lading  attached,  p.   366. 

Title,  custody  and  control  of  goods 
where  bill  of  lading  attached  to 
draft,  p.  479. 

Dual    character   as   contract   and   as   re- 
ceipt,  p.   331,   3883. 
Duplicate  bills,  pp.  319,  560: 

Transfer,   p.   400. 
Duty  to  issue,  p.  319. 
Effect  of  bill  of  lading,  p.  291. 
Effect   of  understating  quantity,  p.   348. 
Estoppel: 

Authority  of  agent,  pp.  304-307. 
Estoppel   of  carrier   to   deny   condi- 
tions  and   representations   in   bill, 
p.  374. 
Evidence: 

As  evidence  of  quantity,  quality  or 
condition   of  goods,   p.   345: 
As   evidence   of  quality  or  con- 
dition   of   goods,    p.   345. 
As     evidence     of     quantity     or 

weight  of  goods,  p.  346. 
Bill  made  exclusive  evidence  of 
quantity  by  agreement,  p.  347. 
As  evidence   of  receipt  and   accept- 
ance  of  shipment,  p.  341. 
As  evidence  or  warranty  of  title  or 

ownership,  p.   348. 
As   warranty   or   evidence   of   quan- 
tity, quality  or  condition  of  goods, 
p.  343. 
Bill   of   lading   as    evidence    of   con- 
tract, p.   428. 
Bill  of  lading  or  receipt  as  evidence, 

p.   295. 
Destination  or  place  of  delivery,  p. 

341. 
Evidence  of  time  of  receipt  of  ship- 
ment,   p.   341. 
Necessity   of  producing  bill   of  lad- 
ing,   p.    829. 
Production  of  bill  of  lading  or  proof 

of  contents,  p.  405. 
Proof  of  execution  of  bill,  p.  406. 
Expense   account  of  carrier,  p.  303. 
Failure  to  read  or  examine  bill,  p.   323. 
False  bill  of  lading,  p.  3879. 
Foreign    laws,    p.    330. 
Forgery,    pp.   314,    315,    326: 

Deposit    of   draft    with    fictitious   or 
forged  bill  of  lading  attached,   p. 
399. 
Evidence  of  forgery  uncontradicted, 

p.  407. 
Holder   of  forged  bill   of   lading,   p. 
376. 
Form.    pp.    303,    3878. 
Fraud  and  deceit,  Dp.  314,  326: 

Draft   with   bill   of  lading   attached, 

p.  397. 
Holder   with    knowledge    of    defects 

in   transferrer's   title,   p.   374. 
Shipment   fraudulently   procured  by 
person  not  owner  of  goods,  p.  349. 
Freight: 

Stipulation   as   to,  p.   354. 
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BILL  OF  LADING,  cont'd. 
Garnishment: 

Guaranty     of     payment     describing 
goods,  p.  397. 
Indorsement: 

See  infra,  "Transfer  by  Indorsement 
and    Delivery." 
Instructions,   p.  406. 

Question  for  court,  p.  406. 
Insurance: 

bee   "Insurance." 
Interpretation  and  Construction: 

See  infra,  "Construction." 
Interstate     and     foreign     commerce,     p. 

3540. 
Issuance,  pp.  303,  3878. 
Issuance   in   duplicate,   p.   319. 
Laches: 

Laches  of  holder  of  bill,  p.  559. 
Law  as  part   of,  p.   303. 
Liens,   p.   384. 
Limitation  of  liability,  p.  962: 

See  "Carriers  by  Water;"  "Lim- 
itation  of  Liability." 
Acceptance  of  freight  receipt  or  bill 
of  lading  as  assent  to  limitation, 
p.  985. 
Issuance  of  bill  of  lading  or  receipt 

after  shipment,  p.  996. 
Notice  on  back  of  receipt  or  bill  of 

lading,  p.  964. 
Provisions    stamped    or    written    on 
face   of  receipt   or   bill   of  lading, 
p.   963. 
Loss  or  injury  to  goods: 

Evidence,  pp.  829,  837. 
Lost  or  stolen  bill  of  lading: 

Holder  of  lost  or  stolen  bill  of  lad- 
ing, p.   375. 
Marginal   memoranda,   p.   303. 
Master  of  vessel,  pp.  304,  306. 
Memoranda,  p.  303. 
Merger,   p.   450: 

Merger     of     oral     negotiations     and 
prior  verbal  agreements,  p.  334. 
Mistake,   p.   336. 
Mode  of  transfer,  p.  361. 
Modification,  p.  402. 
Necessity,   pp.   291,   303. 
Negotiability,  pp.  355,  3885: 

See   infra,   "Transfer." 
Bills    marked    "not    negotiable,"    p. 

360. 
Distinguished       from       commercial 

paper,   p.   355. 
Effect  of  statute  making  bills  of  lad- 
ing negotiable,  p.  358. 
False  bill  of  lading,  p.  358. 
General  rule,  p.  355. 
Not  negotiable  in  the  sense  of  ne- 
gotiable paper,  p.  358. 
When     carrier     incurs     liability     of 
warehousemen,  p.  360. 
Notations,  p.  303. 
Notice: 

Notice  of  contents,  p.  327. 
Operation   of   bill   of   lading   as   vesting 

property  in  consignee,  p.  3883. 
Parol   evidence,  p.  332: 

Between    consignor    and    consignee, 
p.  334. 


BILL  OF  LADING,  confd. 
Parol  evidence,  cont'd. 

Bill  as  contract,  p.  333. 

Destination  or  place  of  delivery,  p. 
340. 

Goods  not  delivered  to  carrier,  p. 
338. 

Instances  of  inadmissibility  of  evi- 
dence of  prior  verbal  contract,  p. 
335. 

Merger  of  oral  negotiations  and 
prior  verbal  agreements,  p.  334. 

Obligations  implied  from  nature  of 
contract,  p.  333. 

Parol  evidence  to  alter  or  contra- 
dict receipt  clauses  of  bill,  p.  336. 

Parol  evidence  to  vary  or  contra- 
dict bill,  p.  332. 

Proof  that  bill  contract  of  parties^ 
p.   333. 

Recital  as  to  ownership  of  goods,  p. 
340. 

Recital  as  to  quality  or  condition  of 
goods,  p.  339. 

Recital  of  fact  of  receipt  and  quan- 
tity of  goods,  p.  337. 

Recitals  as  to  rate  and  receipt  of 
freight,  p.   340. 

Terminus   of   road,   p.   340. 

To    explain    ambiguities    and    tech- 
nical terms,  p.  336. 
Parties,  p.  404. 
Penalties  for  violations  of  regulations: 

Refusal  to  give  shipper  a  proper  bill 
of  lading,  p.   151. 
Person: 

Delivery  by  carrier  without  produc- 
tion of  bill  of  lading,  p.  555. 
Pleading,  p.  404. 
Pledge  and  collateral  security,  p.  387: 

Action  for  wrongful  conversion  of 
goods,  p.  389. 

Delivery  of  bill  of  lading  equivalent 
to  actual  possession  of  goods,  p. 
389. 

Intention   of  parties,   p.   388. 

Priority  against  assignment  of  pur- 
chase  money,   p.   389. 

Priority  of  pledgee  against  person 
advancing  money  to  shipper,  p. 
382. 

Rights  of  pledgee,  etc.,  p.  387. 

Right   to   pledge,  p.  387. 

Security  for  pre-existing  debt,  p. 
387. 

Title  to  goods  and  right  of  posses- 
sion,  p.   388. 

Who  are  pledgees,  etc.,  p.  387. 
Presumptions   and  burden  of  proof,  pp. 
318,  320,  3921,  3922: 

Presumption  as  to  receipt  of  goods, 
p.  318. 

Presumption  of  assent  from  ac- 
ceptance, p.  320. 

Rebuttal    of   presumption   of   assent 
from   acceptance  of  bill.   p.   320. 
Production  of  documents,  p.  829: 

Necessity  of  producing  bill  of  lading 
in   action   for  nondelivery,   p.   589. 
Proof  of  execution  of  bill,   p.   840. 
Published  tariffs,  p.  303. 
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BILL  OF  LADING,  confd. 

Questions  of  law  and  fact,  p.  406. 
Receipts  of  goods  as  prerequisite  to  is- 
suance, pp.  305,  3879: 
As   against   bona  fide   consignee   or 
transferee,    p.    308: 
Alabama  statute,  p.  315. 
Arkansas  statute,  p.  315. 
Basis    and     reasoning    of    doc- 
trine,  p.   309. 
Conflict  of  laws,  p.  313. 
Doctrine  in  New  York,  Pennsyl- 
vania and  certain  other  states, 
p.   310. 
Doctrine  prevailing  in  most  ju- 
risdictions,  p.   308. 
Effect   of   custom   or   course   of 

business,  p.  313. 
Effect  of  state  statutes,  p.  315. 
Fraudulent    bills    of    lading,    p. 

314. 
Mississippi  statute,   p.   316. 
Missouri  statute,  p.  317. 
Negligence  of  carriers,  p.  314. 
Texas  statute,  p.  317. 
Authority   of   agents    or   employees, 

p.  306. 
Bill    of   lading   surrendered   for   un- 
authorized due  bill,  p.  317. 
Due   bill   promising   to   issue    a   bill 

of  lading,  p.  317. 
Estoppel,  p.   307. 
General  rule,  p.  305. 
Liability  as  insurer  of  goods,  p.  305. 
Presumption  as  to  receipt  of  goods, 

p.    318. 
Proof  of  nonreceipt  of  goods,  p.  318. 
Subsequent    delivery    to    carrier    as 
validating  bill,   v.   317: 
General  rule,  p.  317. 
Where    statute    prohibits    issu- 
ance before  receipt  of  goods, 
p.  318. 
Receipts: 

See  infra,   "Contracts  and  Receipt." 
Release,   p.  402. 
Rescission,  p.   403,  454. 
Sales: 

Transfer    operating   as    constructive 
delivery   of  goods,   p.   370. 
Shipping   receipts: 

Effect   where    bill   of   lading   subse- 
quently issued,  p.  411. 

Signature,    p.    302: 

Failure    of    shipper    to    sign    bill,    p. 
322. 
Stamp  duty  on  bills  of  lading,  p.  3594. 
Statement   of  value   of  goods,   p.   302. 
Stoppage  in  transitu,  pp.  349,   362: 

See    "StODpaee    in    Trpn=;'tu." 
Possession   of  bill  of  ladmg  as  evi- 
dence as  of  title  in  holder,  p.  362. 
Seizure  of  goods  in  transit  by  per- 
son selling  to  consignor,  p.  350. 
Transfers  defeatina-,  p.   380. 
Substitution   of  bill  of  lading  for  origi- 
nal  contract,   p.   3883. 
Surrender,  p.  402. 
Time  of  issuance,   p.  3878. 


BILL  OF  LADING,  cont'd. 
Transfer,   pp.   355,   3885: 

See   "Stoppage   in   Transitu." 
See        infra,        "Negotiability;" 
"Transfer  by  Indorsement  and 
Delivery." 
Action  by  transferee,  p.  486. 
Assignability,    p.    360. 
Assignment    made    after    arrival    of 

goods,  p.  373. 
As     transfer    of    contract    between 

consignor  and  consignee,  p.  370. 
Attachment  of  bill  of  lading,  p.  366. 
Bona  fide  holders: 

See  infra,  "Bona  Fide  Holders." 
Certified  order  for  delivery,  p.  372. 
Consideration,   p.   369. 
Delivery  by  carrier: 

Demand  of  delivery,  p.  378. 
Duty    to    deliver    to    transferee, 

p.   376. 
Liability  for  misdelivery  or  de- 
lay— In  general,  p.   378. 
Nonnegotiable    bill,   p.    377. 
Notice  of  owner's  rights,  p.  376. 
Payment  of  freight  and  charges 
as  condition  precedent,  p.  378. 
Production   and   cancellation   of 

bill  of  lading,  p.  377. 
Waiver  or  right  to  indorsement 
of   bill,    p.    379. 
Delivery  of  bill: 

See  infra,  "Delivery  of  Bill." 
Duplicate  bills,  p.  400. 
Effect  of  transfer,  pp.   369,   371. 
Goods   billed   to   shipper's   order,   p. 

372. 
Goods  shipped  without  authority  of 

owner,    p.   373. 
Holder  of  forged  bill  of  lading,   p. 

376. 
Holder  of  lost  or  stolen  bill  of  lad- 
ing, p.  375. 
Holder   with   knowledge    of    defects 

in    transferrer's    title,    p.    374. 
No    goods    delivered    to    carrier,    p. 
373: 
General  rules,  p.  373. 
Title   to   goods   not   shipped   or 
included  in  bill,  p.  373. 
Operation    as    constructive    delivery 

of   goods,   p.   370. 
Persons  who  make  transfer,  p.  366: 
Bill  of  lading  never  delivered  to 

consignee,    p.    368. 
Bill   sent  to   agent  for   delivery 
to    consignee    or    payment    of 
purchase  price,  p.  368. 
Consignee,  p.  367. 
Consignor   or   agent,    p.    367. 
General  rules,  p.  366. 
Question    of   reservation   of   jus 
disponendi    one    of    intention, 
p.   368. 
Where  shipper  reserves  jus  dis- 
ponendi,  p.   367. 
Pledge  and  collateral  security: 

See    infra,    "Pledge   and    Collat- 
eral Security." 
Purchase   or  discount  of  draft  with 
bill  of  lading  attached,  p.  390: 
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BILL  OF  LADING,  cont'd. 
Transfer,  cont'd. 

Purchase  or  discount  of  draft  with 
bill  of  lading  attached,  cont'd. 
Charging  unpaid  draft  to  draw- 
er's account,  p.   398. 
Deposit    of    draft    with    bill    of 
lading  attached  for  collection, 
p.   398. 
Drawer  indebted   to   drawee   or 

consignee,  p.  393. 
Effect  of  consignee's  accepting 

and  paying  draft,   p.   398. 
Forged  bill  of  lading,   p.  397. 
Fraudulent  bill,  p.  397. 
Intervention      in      garnishment 

proceedings,  p.  397. 
Iviabilitv  of  purchaser  for  short- 
age   or    inferiority     of     ship- 
ment,   p.    393. 
Notice  that  payment  to  drawee 

unauthorized,   p.    392. 
Notice  that  payment  to  drawer 

unauthorized,   p.   393. 
Recording   papers,   p.   390. 
Rights  against  carrier,  p.  393. 
Rights  against  third  persons,  p. 

393. 
Rights  and  title  of  purchaser,  p. 

390. 
Right  to  sue  for  purchase  price 
or  for  conversion  of  goods,  p. 
393. 
Transfer  of  bill   of  lading  with 
bill   of   exchange   attached,   p. 
390. 
Warranty,  p.  394. 
Rights  and  liabilities  as  to  carriers, 
p.    376: 
Effect   of  custom  of   carrier,   p. 

379. 
Explanation  of  alteration  in  bill, 
p.  380. 
Rights    and    liabilities    as    to     con- 
signee, p.  383: 
Claim     for     advances     to     con- 
signor, p.  383. 
In  general,  p.  383. 
Liability  to   consignee   on    con- 
tract of  consignor,   p.   383. 
Rights    and    liabilities    as    to    con- 
signor,   p.    380. 
Rights    and    liabilities    as    to    third 
persons,  p.  383: 
Against     subsequent    purchaser 

of  goods,  p.  383. 
Against  vendor  of  consignor,  p. 

383. 
Generally,  p.  383. 
Subsequent  attachments,  p.  384. 
Subsequent  liens,  p.  384. 
Rights   of   holder   generally,   p.    371. 
Sale   or  payment  of  draft  with   bill 

of  lading  attached,  p.  366. 
Statement     showing    title     of    con- 
signor  attached   to   bill,   p.   373. 
Title  of  holder,   p.  371. 
Title    same    as    that     acquired     by 
transfer    of   goods    themselves,    p. 
373. 
Transferability    or    assignability,    p. 
360. 


BILL  OF  LADING,  cont'd. 
Transfer,   cont'd. 

Triplicate  bills,  p.  400. 
Transfer   by   indorsement  and   delivery: 
Effect  of  indorsement  and  delivery, 

p.  369. 
General  rule,  p.  364. 
Necessity  and  sufficiency  of  indorse- 
ment or  assignment,  p.  365. 
Necessity  for  delivery  of  bill,  p.  366. 
Usages   and   customs,  pp.   338,   377,   379, 
3883: 
Custom    as    to    right    of    inspection 

and  rejection,  p.  329. 

Evidence  of  usage  in  general,  p.  328. 

Issuance    of    bills    of    lading  where 

goods  have  not  been  received,  p. 

313. 

To  vary  or  contradict  express  terms 

of   bill   of   lading,   p.    338. 
Usages  as  to  stowage,  p.  339. 
Validity,   pp.   326,   3881. 
Value: 

Stipulations   as   to  value,   p.   354. 
Warehouses   and   warehousemen: 

Evidence    of     carrier's    liability    as 

warehouseman,    p.    355. 
When     carrier     incurs     liability     of 
warehousemen,  p.  360. 
Warranty,  p.  3884: 

As  evidence  or  warranty  of  title  or 

ownership,    p.    348. 
Bill  of  lading  not  conclusive  as  to 

condition  of  freight,  p.   838. 
Effect    as    warranty    of    quality,    p. 
343: 
General   rule,   p.   343. 
Recital  that  contents  unknown, 

p.  343'. 
Recital  that  ''contents  unknown 
and  in  apparent  good  order," 
p.    345. 
Warranty  of  title  of  shipper,  p.  348. 
When  liability  begins,  p.  391. 
Writing,  p.  303. 

BILLS,  NOTES  AND  CHECKS 

Draft  with  bill   of  lading  attached: 

See    "Draft." 
Stoppage  in  transitu: 

Acceptance    of    bills    or    notes,    p. 

1210. 
Negotiation    of    bills    or    notes,    p. 
1244. 

BLANKS 

Bills  of  lading,  p.   327. 

BLIND 

Contributory  negligence: 

Degree    of    care    required    of    blind 
persons,   p.   2121. 

BLIND  BILLS  OF  LADING,  p.  302. 

BLOCKADE 

Charges: 

Intent  to  evade  blockade  or  revenue 
laws,  p.  1146. 

BOARDING  CAR 

See  "Carriers  of  Passengers." 
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BOARD  OF  HEALTH 

Dead  bodies: 

Duty  to  transport  where  rule  of 
board  of  health  not  complied 
with,  p.  1S53. 

BONA  FIDE  HOLDERS 

See  "Bill^  of  Lading." 
BOYCOTTS 

Duty  to  receive  and   carry,  p.  250. 
BRAKEMAN 

Ejection  of  passengers: 

See  "Ejection  of  Passengers." 

BRAKES 

Carriers  of  passengers,  p.  1827. 
BREAKAGE 

Limitation  of  liability,  pp.   956,  1021. 

BRIDGES 

Interstate    and    foreign    commerce,    pp. 
3468,   3615: 
Power  of  congress  to  authorize  con- 
struction of  bridges,  p.  3450. 
Power  of  state,  p.  3473. 
Taxation,  p.  3587. 

BROKERS 

See   "Ticket   Brokers." 

BURDEN  OF  PROOF 

See    "Presumptions   and    Burden    of 
Proof." 

CABLE  CARS 

Carriers  of  passengers,  p.  1488. 

CANCELLATION 

Contracts  of  affreightment,  p.  3873. 

CARRIER   AS    WAREHOUSEMAN,    p. 

882. 

Actions    against    carrier    as    warehouse- 
man,  p.    916: 
Admissibility  of  evidence,   p.   917. 
Evidence,  p.  916. 
Finding,  p.  930. 
In    general,    p.    916. 
Instructions,   p.   919. 
Pleading,   p.   916. 

Presumptions  and  burden  of  proof, 
p.   916. 
Acts     or     omissions     rendering     carrier 

liable,  p.  913. 
Baggage: 

See  "Baggage." 
Bailee   for  hire,  p.   910. 
Carriers  by  water,  pp.   890,   893,   3187: 
See    infra,    "Railroads    and    Carriers 
by    Water    Having    Fixed    Sched- 
ule." 
Charges   for  storage,  p.   1152: 

Lien  for  freight  and  storage  charges 
over  connecting  line,  p.   1161. 
Compulsory  bailee,  p.  913. 
Conflict  of  laws,  p.   887. 
Connecting  carriers: 

Goods     awaiting     delivery    to     con- 
necting  carrier,    p.   885. 


CARRIER      AS       WAREHOUSEMAN, 

cont'd. 
Connecting  carriers,   cont'd. 

Goods   being  delivered   to   connect- 
ing carrier,  p.  887. 
Limiting   liability    to     that     of    for- 
warder  or   warehouseman,    p. 
3369: 
Carriers    which    may    limit,    p. 

3369. 
Express   companies,   p.   3369. 
Forwarding  merchants,  p.  3369. 
Nature  and  extent  of  liability  as 

forwarder,  p.  3370. 
Power  to  limit  and  validity,  p. 

3369. 
Termination  of  liability,   p.   3371. 
What  constitutes  an  agreement 
"to  forward,"  p.  3369. 
Degree  of  care,  p.   910. 
Delivery   by   carrier: 

See   infra,   "Goods   Awaiting   Deliv- 
ery to  Consignee." 
Delivery  of  goods  to  carrier,  p.  883. 
Delivery    prevented     through     carrier's 

negligence,   p.   914. 
Delivery  to  unauthorized  person,  p.  914. 
Duties,  p.  908. 
Duties  with  regard  to  perishable  goods, 

p.  909. 
Duties    to   give   notice,   p.   909. 
Duty  to  keep  watch,  p.  908. 
Duty  to  store  in  safe  place,  p.  908. 
Evidence,    p.   916. 
Explosions  and  explosives: 

Storing    explosives    with    goods,    p. 
915. 
Express    companies,   p.    890. 
Fires,  p.  909. 
Fixed  schedule,  p.  893. 
Goods    awaiting    delivery   to    consignee, 
p.    887: 
Carriers  by  water,  pp.  891,  893.^ 
Completion  of  contract  of  carriage, 

p.   888. 
Delivery  to   consignee,   p.   888. 
Express  companies,  p.  890. 
Express  companies  and  general  car- 
riers by  water,   p.   890. 
Failure  or  refusal  to  deliver  goods, 

p.    889. 
Fixed   schedule,   p.   893. 
Goods   held   at   consignee's   request, 

p.  889. 
How  long  liability  continues,  p.  908 
Necessity    for    notice    of   arrival    ol 

goods,   pp.   886,   898. 
Railroads,   p.   893. 
Railroads     and     carriers     by    water 

having  fixed  schedule,  p.  893. 
Reasonable  time,  p.  903. 
Refusal     of     consignee     to     rece've 

goods,   p.   889. 
Usages  and  customs,  pp.  902,  903. 
What  is  reasonable  time,  p.  903. 
What   law  governs,   p.   887. 
When   consignee   unable   to   remove 

goods,   p.   890. 
Wrong    information    as    to    arrival 
of  goods,  p.  890. 
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CARRIER      AS      WAREHOUSEMAN, 

cont'd. 

Goods   awaiting   transportation,   p.   888: 
Delivery    of    goods    to    carrier,    p. 

882. 
General  rule,  p.  882. 
Goods    detained    for    carrier's    con- 
venience, p.  884. 
Goods    detained    for   shipper's    con- 
venience, p.  884. 
Where    something    remains    to    be 
done,  p.  885. 
Goods  being  transported,  p.  885: 

Goods  awaiting  delivery  to  connect- 
ing carrier,  p.  885. 
Goods     awaiting    delivery    to    con- 
signee, p.  887. 
Goods   being   delivered   to   connect- 
ing carrier,  p.  887. 
Goods  stopped  in  transitu,  p.  887. 
Notice  of  arrival,  p.  886. 
Reasonable  time,  p.  886. 
Refusal    or     neglect    of    connecting 

carrier  to  receive  goods,  p.  886. 
Stipulations    as    to    reshipment,    p. 

887. 
Stoppage  in  transitu,  p.  887. 
Goods   held  gratuitously,   p.   912. 
Instructions,    p.    919. 
Liabilities,   p.    908. 
Lien  for  charges: 

Preservation     of     lien     by     storing 
goods  in  warehouse,  p.  1167. 
Limitation   of  liability,  p.   959. 
Limiting   liability   to   that   of   forwarder 

or  warehouseman,  p.  3369. 
Loss  or  injury  to  goods,  p.  781. 
Negligence,   p.   913. 
Notice  of  arrival,  p.  898: 

Connecting   carriers,   p.    886. 
Contract  dispensing  with  notice,   p. 

902. 
Effect  of  contract  or  custom,  p.  902. 
Massachusetts  doctrine  as  to  neces- 
sity of  notice,  p.  898. 
Necessity    for    notice    of    arrival    of 

goods,  p.   898. 
New  Hampshire  doctrine  as  to  ne- 
cessity of  notice,  p.  900. 
Sufficiency   of   notice,   p.   903. 
Ordinary  care,  p.  910. 
Particular  instances,  p.  915. 
Perishable  goods,  p.   909. 
Pleading,  p.  916. 
Presumptions    and   burden   of   proof,   p. 

916. 
Proximate   cause,   p.   913. 
Proximate  cause  of  loss,  p.  913. 
Questions  for  court  or  jury,  p.  912. 
Questions    of    law    and    fact: 
Ordinary  care,  p.   912. 
Reasonable  time   to  remove   goods, 
p.  907. 
Railroads,  p.  893. 

Railroads  and  carriers  by  water  having 

fixed  schedule,  pp.  890,  893,  3187. 

English   doctrine,   p.   896. 

Massachusetts  doctrine,  pp.  893,  898. 

Necessity    for    notice    of   arrival    of 

goods,  p.   898. 


CARRIER      AS      WAREHOUSEMAN, 

confd. 
Railroads  and  carriers  by  water  having 
fixed  schedule,  cont'd. 

Necessity    for    unloading   of   goods, 

p.   895. 
New   Hampshire   doctrine,   pp.    895, 

900. 
Removal   of  part   of   goods,   p.   894. 
Reasonable  time: 

Instances  of  reasonable  time,  p.  904. 
Instances  of  what  is  not  reasonable 

time,  p.  906. 
Question  for  court  or  jury,  p.  907. 
Reasonable    time    for    removal     of 

goods,   p.  903. 
What  is  reasonable  time,  p.  903. 
Where  goods  did  not  arrive  on  time, 
p.   905. 
Sale    of    property    to    prevent    loss,    p. 

909. 
Sales: 

Sales  to  prevent  loss,   p.   909. 
Schedule,  p.   893. 

Statutes  making  railroad  companies  lia- 
ble for  damage  by  fire,  p.  909. 
Stoppage  in  transitu,  pp.  887,  1228,  1233, 

1234. 
Storing   explosives   with    goods,   p.   915. 
Termination  of  liability,  p.  908. 
That  the  floor  of  a  warehouse  was  sat- 
urated  with    oil,   p.    915. 
When   liability   begins    or   ends,   p.   882. 
Where  goods  held  gratuitously,  p.  912. 

CARRIERS  BY  WATER,  p.  3859. 

Accommodations      and      duties      during 

transit,  p.   1940. 
Accommodations   on  vessel,   p.   3980: 
Actions,   p.   3984. 
Damages,    p.    3984. 
Delivery   of  telegram,  p.  3983. 
Effect   of  quarantine,  p.   3983. 
Food  and  water,  p.  3982. 
In  general,  p.  3980. 
Liability    for    personal    injuries,    p. 

3983. 
Stateroom,    berth    and    bedding,    p. 
3981. 
Actions,    p.    3917: 

See      infra,      "Proceedings      to 
Limit   Liability." 
Accommodations,    p.    3984. 
Actions  to  recover  freight,  p.  3948. 
Admiralty  jurisdiction,  p.  3917. 
Against  carrier,  p.  3917. 
By   carrier,   p.   3917. 
Carriage  of  passengers,  p.  3980. 
Damages: 

See  infra,  "Damages." 
Demurrage,  p.  3972. 
Evidence,   p.   3920. 
Issues,  proof  and  variance,  p.  3919. 
Issues,  proof  and  variance  in  com- 
mon-law actions,  p.  3919. 
Jurisdiction  of  admiralty,  p.  3917. 
Nature  and  form  of  action,  p.  3917. 
Pleading,  p.  3918. 
Pleading  in  admiralty,  p.  3919. 
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CARRIER      AS      WAREHOUSEMAN, 

cont'd. 
Actions,    cont'd. 

Pleading  in   common-law  action,   p. 

3918. 
Presumptions  and  burden  of  proof: 
See  infra,  "Presumptions  and 
Burden  of  Proof." 
Province  of  court  and  jury,  p.  3930. 
Recovery  back  of  freight,  p.  3948. 
Trial,   p.   8930. 

Voyage    and    discharge    at    destina- 
tion, p.  3986. 
Who  may  maintain  action,  p.  3917. 
Act   of    God,    pp.    3898,   4017: 
Burden  of  proof,  p.  3921. 
Demurrage,  p.   3953. 
As    dependent    on    quality    of   goods,   p. 

3863. 
Assault  and  battery: 

See   "Carriers   of  Passengers." 
Authority  of  agent,  p.   3863. 
Baggage,   p.   4007: 

See   "Baggage." 
.Baggage   detained  by   customs   offi- 
cers, p.  4010. 
Contributory    negligence    of   person 

complaining,   p.   4009. 
Damages,    p.   4011. 
Delivery,   p.    4007. 
Delivery   into   exclusive   custody   of 

vessel's  officers,  p.  4007. 
Duty    to    provide     stateroom     door 

with   bolts   and   locks,   p.   4009. 
Duty  to  provide  watchman,  p.  4008. 
Effects  for  which  recovery  allowed, 

p.  4009. 
Evidence,    p.    4010. 
Liability  as  innkeeper  or  insurer,  p. 

4007. 
Liens,   p.  4011. 
Limitations  of  liability,  p.  4031: 

Baggage    to    which    applicable, 

p.    4035. 
Form,   p.  4031. 
Interpretation,   p.   4034. 
Knowledge    and    acceptance,    p. 

4032. 
Meeting  of  minds,   p.  4032. 
Notice  of  loss,  p.  4035. 
Operation  and  effect,  p.  4034. 
Requisites,  p.  4031. 
Stipulation    limiting   liability   to 

stated  sum,  pp.  4031,  4034. 
gj^pulation     that     landing     not 

part  of  voyage,  p.  4034. 
Tickets  as  evidence,  p.  4035. 
Type   of  writing,  p.  4034. 
Validity,  p.  4031. 
Particular    losses    for   which    vessel 

liable,  p.  4009. 
Passengers    entitled    to    recover,    p. 

4009. 
What   constitutes    delivery,   p.   4008. 
Bill  of  lading: 

See    "Bill    of   Ladmg." 
Presumptions  and  burden  of  proof: 
Under  a  bill  of  lading  acknowl- 
edging   receipt    of    goods    in 
good   order,   p.  3921. 
Where    damage    within    excep- 
tions in  bills,  p.  3922. 


CARRIER      AS      WAREHOUSEMAN, 

cont'd. 
Burden   of  proof: 

See      infra,      ''Presumptions       and 
Burden    of   Proof." 
Carriage  of  passengers,  p.  3975: 
Accommodations  on  vessel: 

See  infra,  "Accommodations  on 
Vessel." 
Baggage: 

See   infra,   "Baggage." 
Boat  must  be  safe,  §   1838. 
Contracts: 

See  infra,  "Tickets  and  Fares." 
Ejection  of  passengers,  p.  4006. 
Gasoline    contained    in    tank    of   au- 
tomobile,  p.   3978. 
Ill   passenger,   p.   3976. 
Inspection,   p.    3977. 
Limitations   of  liability: 

See   infra,   "Limitations   of   Lia- 
bility." 
Nature  of  liability  of  vessel,  p.  3976. 
Negligence,   p.   1838. 
Offenses     incident     to     carriage     of 
passengers: 
See    infra,    "Criminal    Law." 
Passengers'  effects: 

See  infra,  "Baggage." 
Penalties  and  forfeitures,  p.  4013. 
Personal  injuries: 

See    infra,    "Personal    Injuries.'' 
Regulation   as   to   steam   vessels,   p. 

3977. 
Regulations    as    to    dangerous    arti- 
cles,  p.    3978. 
Regulations   as    to    immigrants   and 
other     passengers     from     foreign 
ports,    p.    3978. 
Statutory   regulation   in   general,   p. 

3977. 
Tickets   and   fares: 

See  infra,  "Tickets  and  Fares." 
Voyage    and    discharge    at    destina- 
tion: 
See    infra,    "Voyage    and    Dis- 
charge  at   Destination." 
What  law  governs,  p.  3976. 
Carriage  of  property,  p.   3859: 
Bill  of  lading: 

See   "Bill   of   Lading." 
Contracts  of  affreightment: 

See     "Contracts     of    Affreight- 
ment." 
Delay,  p.   3890. 
Deviation,    p.    3888. 
Duties    and    liabilities    as    to    trans- 
portation and  delivery,  p.  8888. 
Failure   or   refusal   of   consignee   to 

receive  goods,  p.  3896. 
Failure     or    refusal     to     deliver,    p. 

3892. 
Liability  as  warehouseman,  p.  8887. 
Limitations  of  liability: 

See   "Limitations    of   Liability." 
Loading  goods,   p.  3888. 
Loss  or  injury: 

See   infra,    "Loss    or    Injury    to 
Goods." 
Mode    and    sufficiency    of    delivery, 

p.    8694. 
Notice  of  arrival  of  goods,  p.  3893. 
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CARRIER      AS      WAREHOUSEMAN, 

cont'd. 
Carriage   of  property,   confd. 
Short    delivery,   p.   3893. 
To    whom    delivery   may   be    made, 

p.    3895. 
Transportation      and      delivery,      p. 

3887. 
Transshipping    and    forwarding,    p. 
3896. 
Carrier  as  warehouseman,   pp.   890,   893, 
3887: 
See   "Carrier  as  Warehouseman." 
Carriers   of  live  stock,  p.  1270. 
Charges: 

See   infra,   "Freight." 
Commerce: 

See   "Interstate   and   Foreign   Com- 
merce." 
Commodity    for    foreign    shipment,    p. 

3863. 
Common    carriers,    p.    3862: 

Owners     of    ships    carrying    goods 
for     hire     as     common    'carriers, 
p.    10. 
Conflict   of  laws,   p.   3976: 

Limitations   of  liability,   p.   4017. 
Congress: 

Limitation    of    vessel    owner's    lia- 
bility by  acts  of  congress: 
See   infra,   "Limitations   of  Lia- 
bility." 
Contracts: 

See   infra,    "Tickets    and    Fares." 
Contracts   of   affreightment: 

See    "Contracts    of    Affreightment." 
Contributory  negligence,  pp.  3995,  4003: 

Baggage,   p.   4009. 
Criminal   law,   p.   4012: 
Defenses,   p.   4013. 
Evidence,   p.    4013. 
Failure    to    maintain    fire    drill    and 
provide    extinguishing    apparatus, 
p.    4012. 
Failure   to   post   station   bill   assign- 
ing crew  to  quarters,  p.  4012. 
Indictment,    p.    4013. 
Offenses     incident     to     carriage     of 

passengers,    p.    4012. 
What    constitutes    offense    and    ele- 
ments  therefor,  p.   4013. 
Damages: 

Apportionment  of  damages,  p.  3934. 

Baggage,  p.  4011. 

Deduction    of    freight    charges,    p. 

3935. 
Deduction    of   salvage    expenses,    p. 

3935. 
Deduction     of    value     of     damaged 
goods — Determination     of     value, 
p.    3935. 
Deductions,   p.  3935. 
Delay  in  transportation  or  delivery, 

p.   3933. 
Determination   of  damages,  p.  3934. 
Duty  to  minimize  damages,  p.  3933. 
Failure    to    deliver    or    misdelivery, 

p.   3933. 
Failure    to    receive    and    carry    ac- 
cording   to    contract,    p.    3932. 
Injury  to  goods,   p.  3934. 
Loss  or   injury,  p.   3933. 


CARRIER      AS      WAREHOUSEMAN, 

cont'd. 
Damages,   confd. 

Measure   and   elements    of   damage 

p.   3983. 
Personal  injuries,  p.  40i)6. 
Profits,  p.  3934. 

Voyage    and    discharge    at    destina- 
tion,  p.   3987. 
Degree  of  care  required,  p.  1750: 

See   infra,    "Personal   Injuries." 
Delay,  p.  3890. 

Delay  in   transportation   or   delivery    p 
3890: 
Delay  in   discharging,  p.   3891. 
Excuses   for   delay,   p.   3890. 
Failure    to    show    contract    of    car- 

*riage,   p.   3891. 
General   rules,   p.   3890. 
Losses   during  delay,  p.   3903. 
Waiver    of    right     to     damages,    p. 
3891. 
Delivery   by   carrier,   pp.   527,   3892: 
See  "Delivery  by  Carrier." 
Failure     or    refusal     to     deliver,    p. 

3892. 
Misdelivery,  p.  3895. 
Mode    and    sufficiency  of    delivery, 

p.   3894. 
Necessity   for   personal   delivery,    p. 

534. 
Notice  of  arrival  of  goods,  p.  3893. 
Place  of  delivery,  p.  3894. 
Short  delivery,  p.  3893. 
To    whom    delivery    may    be    made, 

p.    3895. 
Usages  and  customs,  p.  3895. 
Demurrage: 

See   "Demurrage." 
Deviation,    p.    3888: 

'See       "Route      and      Deviation 
Therefrom." 
Customary  and  usual  route,  p.  3888. 
Excuses   for   deviation,   p.   3890. 
General   rules,   p.   3888. 
Liability    for    losses    during    devia- 
tion, p.   3903. 
What  constitutes  deviation,  p.  3889. 
Duty   to   receive   and   carry,   p.   3863. 
Ejection  of  passengers,  p.  4006. 
Evidence: 

Admissibility    of    evidence,    p.    3925. 
Baggage,   p.   4010. 
Condition  of  vessel,  p^!928. 
Delivery  to   carrier,   p™928. 
Evidence   as   to   sea   perils,   p.   3929. 
Personal   injuries,   p.   3997. 
Proceedings     to     limit     liability,     p. 

4080. 
Seaworthiness,   p.    3929. 
Short  delivery,  p.  3930. 
Weight  and  sufficiency,  p.  3926. 
Exclusive   privileges: 

Grant    to    ships    using    a    wharf    or 
dock    constructed     by   a   railroad 
company,  p.  102. 
Explosions  and  explosives,  p.  4021. 
Failure   or   refusal   of   consignee   to   re- 
ceive goods,  p.   3896. 
Failure  or  refusal  to  deliver,  p.  3892. 
Fires,    pp.   4031,   4025,   4038. 
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CARRIER      AS       WAREHOUSEMAN, 

cont'd. 
Foreign    commerce: 

See   "Interstate   and   Foreign   Com- 
merce." 
Forwarding,  p.  3896. 
Freight,  p.  3938: 

Actions  to  recover  freight,  p.   3948. 
Amount    recoverable,    p.    3942. 
Deductions   and   offsets,   p.    3943. 
Freight  pro  rata  itineris,   p.   3940. 
Goods   lost   or   abandoned,   p.    3941. 
In   general,   p.   3938. 
Lien    for    freight: 

See    infra,    "Lien    for    Freight." 
Persons   entitled   to   collect   freight, 

p.  3938. 
Persons     liable     for     payment     of 

freight,    p.    3939. 
Recovery    back   of   freight,    p.    3948. 
When    freight    earned,    p.    3939. 
General    considerations,    p.    3862. 
Harter  Act,   p.  4056: 
Collision,   p.    4070. 
Construction,  p.  4056. 
Effect   of  clauses  "in  bills   of  lading 
relieving    from    liability,    p:    4057. 
Effect  on   stipulations   in   passenger 

tickets,  p.  4059. 
Instances     where     stipulation    void, 

p.   4058. 
Liability   for   passengexs'   effects,   p. 

4070. 
Limitation  of  liability,  p.  952. 
Loading,    p.    4l>68. 
Losses     for     which     carriers     liable 

generally,   p.  4059. 
Loss    from   latent    defects,    fault    or 
error    in    navigation    or   man- 
agement of  ship,  p.  4060: 
Affirmative     proof     of     fact     of 

seaworthiness,  p.  4065. 
In  general,  p.  4060. 
Instances    of   fault    or    error   in 
navigation      or      management 
of  vessel,   p.   4066. 
Loss   before    commencement   of 

voyage,  p.   4068. 
Seaworthmess       as       condition 

precedent,   p.   4061. 
What   constitutes   due   diligence 
to  make  vessel  seaworthy,  p. 
4063. 
What      constitutes      seaworthi- 
ness,   p.    4063. 
Loss    from    negligent    loading    and 

stowage    or   unloading,   p.   4068. 
Loss   of   tow   and   cargo   by  tug,   p. 

4069. 
Loss    or   damage   to   which   applica- 
ble, p.  4059. 
Personal     injuries     and     death     by 

wrongful  act,  p.  4070. 
Proceedings   to   limit   liability: 

See      infra,      "Proceedings      to 
Limit   Liability." 
Purpose,    p.    4056. 
Right  to  general  average   contribu- 

fion,  p.  4070. 
Stipulations    against    loss   while    on 

quay  or  loss   by   thieves,   p.   4059. 
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cont'd. 
Harter   Act,    cont'd. 

Stipulations     limiting     liability     for 

negligence,  p.  4018. 
Stowage,   p.   4068. 
Icing,   p.  4025. 
Inspection,    pp.    3909,    3977. 
Instructions: 

Personal    injuries,    p.    4004. 
Insurer,  p.  3897. 
Interstate    and   foreign   commerce: 

See   "Interstate   and   Foreign   Com- 
merce." 
Jettison,  pp.   3899,   4021. 
Jurisdiction: 

Proceedings     to    limit    liability,     p. 
4072. 
Laches: 

Proceedings     to    limit    liability,     p. 
4074. 
Lien   for   freight,   p.   3944: 

After   payment    of   freight,    p.    3945. 
Displacement    and    waiver    of    lien, 

p.   3946. 
Enforcement   of   lien,    p.    3947. 
General  rule,  p.  3944. 
Preserving    and    enforcing    lien,    p. 

3947. 
Property  subject  to  lien,  p.   3945. 
Subrogation    to    lien,    p.    3947. 
Time   lien   attaches,   p.   3945. 
Unconditional  delivery  of  goods,  p. 
3946. 
Lien  of  shipper  against  vessel,   p.  3936: 
Bills     of     lading     fraudulently     ob- 
tained,  p.  3937. 
Commencement  of  lien,   p.   3936. 
Delivery   to   lighter,   p.   3936. 
Enforcement   of  lien,  p.  3937. 
General  rule,  p.  3936. 
Insufficient    delivery,    p.    3936. 
Priorities,   p.    3937. 
Liens: 

Baggage,   p.   4011. 
Demurrage,    p.    3972. 
Personal   injuries,  p.   4006. 
Lighterage,  p.  3949. 
Limitations   of  liability,  p.  4014: 

See  "Limitation  of  Liability." 
Acts    of    congress: 

See   infra,   "Harter  Act,"   "Lim- 
ited  Liability  Act." 
Baggage: 

See   infra,   "Baggage." 
Benefit  of  insurance  clause,  p.  4027. 
Bill   of  lading,   p.   4017. 
Burden   of  proof,   p.   4017. 
Carriage  at  owner's  risk,  p.  4024. 
Conflict  of  laws,   p.  4017. 
Construction    of    exceptions    in    bill 

of  lading,   p.  4018. 
Delay   in   delivery,   p.   4027. 
Exception   of   restraints   of   princes, 

rulers,   or   people,   p.   4028. 
Exceptions   as   to   warranty   of   sea- 
worthiness, p.  4023. 
Exceptions   of   loss    or   damage   re- 
sulting   from    negligence    of    car- 
rier,  p.   4024. 
Express    exceptions    in   bill    of    lad- 
ing or  shipping  contract,  p.  4017. 
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CARRIER      AS      WAREHOUSEMAN, 

cont'd. 
Limitations   of  liability,   cont'd. 

Fire,   p.   4025. 

Harter  Act,  p.   4018: 

See  infra,  "Harter  Act." 

Implied  exceptions,  p.  4017. 

Interpretation      of     exceptions,      p. 
4018. 

Leakage,   p.   4025. 

Limitation   of   amount   of   damages, 
p.  4027. 

Limitation    of    exceptions    in    con- 
tract,  p.   4017. 

Limited   liability  act: 

See  infra,  "Harter  Act;"  "Lim- 
ited Liability  Act." 

Loss  from  heat  or  heating,  p._  4026. 

Loss  from  negligence  of  carrier  or 
servants,  p.  4019. 

Loss    from    "sweating,    natural    de- 
cay or  sea  water,"   p.   4026. 

Loss   through   leakage,   p.   4025. 

Negligence  of  carrier,  p.  4024. 

Negligence    of    carrier   or   servants, 
p.  4019. 

Notice,   p.   4028. 

Operation  and   effect  of  exceptions, 
p.   4019. 

Partial   invalidity,   p.   4019. 

Particular   exceptions,   p.   4020. 

Perils  of  the  sea: 

See   infra,    "Perils   of   the   Sea." 

Presumptions   and  burden  of  proof, 
p.   4030. 

Proceedings  to  limit  liability: 

See_     infra,      "Proceedings      to 
Limit   Liability." 

Provisions   in   passenger    tickets,    p. 
4031: 
Liability  for  passenger's  effects: 

See  infra,  "Baggage." 
Liability    for    personal    injuries, 
p.    4031. 
Refrigeration,  p.  4025. 
Requirements   as    to   notice   of   loss 

and   time  to   sue,  p.  402S. 
Right  of  assignees,  p.  4019. 
Risk    of   due    refrigeration,    p.    4025. 
Risk    of    mortality    or    accident,    p. 

4026. 
Rule    of   ejusdem    generis,    p.    4018. 
Seaworthiness,   p.  4023. 
Statutes: 

See  "infra,  "Harter  Act;"  "Lim- 
ited Liability  Act." 
Stowage  on  deck,  p.  4025. 
Strikes     or    stoppage    of    labor,    p. 

4027. 
Theft,   p.   4027. 
What  law  governs,  p.  4017. 
Limited   liability   act,   p.   4035: 

Acts   in   pari   materia,   p.   4037. 
Condition     precedent     to     right     to 
limit   liability,   p.   4043: 
Seaworthiness,    p.    4043. 
Sufficiency    ?nd    competency    of 

crew,   p.   4043. 
Sufficiency     of     equipment,      p. 
4043. 


CARRIER      AS      WAREHOUSEMAN, 

cont'd. 
Limited   liability   act,   cont'd. 

Condition     precedent    to     right     to 
limit    liability,    confd. 
Surrender   of  vessel   and   pend- 
ing freight  or  interest  therein, 
p.    4047. 
The     knowledge    or   privity    of 
the  managing  officer  or  agent 
of  a  corporation,  p.  4045. 
Want   of  privity   or  knowledge 
of  owner  of  negligence  or  de- 
fect,  p.   4045. 
Constitutionality,    p.   4036. 
Construction,  p.  4037. 
Effect  of  stipulation  in  bill  of  lad- 
ing, p.  4055. 
Effect   of  subsequent   acts,   p.   4036. 
Freighters  entitled  to  participate,  p. 

4055. 
General   consideration,   p.   4035. 
History,   p.   4035. 
Interpretation,   p.   4037. 
Losses  covered,  p.  4038. 
Loss  or  damage  by  fire,  p.  4038. 
Loss  or  damage  for  which  liability 
limited    to    value    of    vessel    and 
pending  freight,  p.  4039: 
Collision,   p.   4040. 
Maritime       and        nonmaritime 

torts,   p.   4039. 
Obligations     ex     contractu,     p. 

4039. 
Personal      contracts      of      part 

owner,  p.  4040. 
Personal   injuries  and  death  by 

wrongful  act,  p.  4042. 
Salvage  claim,  p.  4043. 
Seaworthiness  and  sufficiency  of 
equipment,  p.  4043. 
Loss  or  damage  to  jewelry,  precious 

metals,  moneys,   etc.,  p.  4038. 
Object,  p.  4035. 

Part   of   maritime   law,   p.  4036. 
Proceedings     against    which     avail- 
able, p.  4055. 
Proceedings   to  limit  liability: 

See  infra,  "Proceedings  to  Limit 
Liability." 
Remedies   reserved,   p.   4055. 
Surrender    of    vessel    and    pending 
freight  or  interest  therein,  p. 
4047: 
Abandonment    to    underwriters, 

p.   4049. 
Bond  for  payment  into  court,  p. 

4049. 
Effect    of    failure    to    surrender 

pending  freight,  p.  4049. 
In    general,   p.   4047. 
Particular  vessels,  p.  4048. 
Total  loss  of  vessel,  p.  4049. 
Transfer  of  interest  to  trustee  or 
appraisement      and      payment 
into   court   of  value,  p.  4048. 
Waiver  of  right,  p.  4056. 
Waters,     vessels    and    interests    to 

which  applicable,  p.  4053. 
What  constitutes  vplue  of  ship  and 
freight,    p.    4050: 
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CARRIER      AS       WAREHOUSEMAN, 

cont'd. 
I/imited   liability   act,   cont'd. 

What  constitutes  value  of  ship  and 
freight,    cont'd. 
Damages   for   loss   of  vessel  in 

collision,  p.  4053. 
Deduction  for  expenses  of  voy- 
age,  p.   4053. 
Expenses     of    salvage     and    al- 
lowance for  risk  of  undertak- 
ing, p.  4053. 
Freight    and    passenger    money 

estimated,  p.  4050. 
Freight  earned  by  other  vessels 
on  through  shipment,  p.  4053. 
Insurance,  p.  4052. 
Point    of    time    at    which    value 

taken,  p.  4050. 
Ship  subsidy  money,  p.  4052. 
Substitution    of   another    vessel, 

p.  4053. 
What    constitutes    earnings    of 
voyage,  p.  4051. 
Loading  goods,  p.  3888. 
Loss  or  injury  to  goods,  pp.  768,  3897: 
Act  of  God,  p.  3898. 
Acts  of  employees  or  third  persons, 

p.   3914. 
Commencement   and  termination  of 

liability,  p.  3901. 
Damages: 

See    infra,    "Damages." 
Delay,  p.   3903. 
Deviation,   p.   3903. 
Duties    after    injury    or    disaster,    p. 

3914. 
Effect  of  insurance,   p.   3915. 
Estoppel  to  deny  liability  to  deliver 

in  good  order,  p.  3915. 
Fault  of  shipper  or  owner,  p.  3901. 
General  rules,  p.  3897. 
Humidity  and  dampness  of  ship,  p. 

3900. 
Inherent   infirmities   of   property,   p. 

3901. 
Jettison,  p.  3899. 
Liability   as    insurer,    p.   3897. 
Losses   during  loading  of  goods,  p. 

3903. 
Loss    or    injury    after    discharge,    p. 

3913. 
Loss  or  injury  during  discharge,  p. 

3913. 
Navigation  of  vessel,  p.  3911. 
Negligence  in  discharging  or  in  car- 
ing for   goods   after  discharge,   p. 
3913. 
Persons   and  vessels  liable,  p.  3915. 
Presumptions  and  burden  of  proof, 

p.  3930. 
Public  enemy,  p.   3898. 
Seizure  under  legal  process,  p.  3900. 
Stowage  of  goods,  pp.  3903,  3910: 
Custom   or  usage,  p.   3906. 
Degree  of  care  required,  p.  3905. 
Dunnage,  p.   3906. 
General    rules,   p.   3903. 
Perils  of  the  sea,  pp.  3905,  3906. 
Stowage  on  deck,  p.  3905. 


CARRIER      AS      WAREHOUSEMAN, 

cont'd. 
Loss   or  injury   to  goods,   confd. 

Unseaworthiness  or  unfitness  of  ves- 
sel: 
Definition,  p.  3907. 
General  rules,  p.   3907. 
Improper  stowage  or  overload- 
ing, p.  3910. 
Incompetency  or  insufficiency  of 

crew,  p.  3910. 
Inspection,  p.  3909. 
Must  be  seaworthy  for  particu- 
lar cargo,  p.   3907. 
Must  be  seaworthy  for  particu- 
lar voyage,  p.  3907. 
Navigation  of  vessel,  p.  3911. 
Proximate    cause    of    injury,    p. 
3910. 
Maritime   liens: 

See    infra,    "Lien    for   Freight;" 
"Lien  of  Shipper  against  Ves- 
sel." 
Negligence: 

See    infra,    "Loss    or    Injury    to 
Goods;"    "Personal    Injuries." 
Notice  of  arrival  of  goods,  p.  3893. 
Notice  of  loss  and  presentation  of  claim, 

pp.   4028,   4035. 
Parol  evidence,  p.  3935. 
Passengers: 

See  infra,  "Carriage  of  Passengers." 
Penalties  and  forfeitures,  p.  4012. 
Perils    of   sea,   navigation,   lakes,   rivers, 
etc.,  p.  4020: 
Collisions,     stranding,     obstructions 

of  navigation,  p.  4021. 
Damage  by  sea  water,  p.  4020. 
"Dangers    of    lake    navigation,"    p. 

4020. 
Explosions,  p.  4031. 
Fire,   p.  4021. 
In  general,  p.  4020. 
Jettison,  p.  4021. 
Leakage,  p.  4020. 
Negligence    of    carrier    or    servants, 

p.  4023. 
Storms,    p.    4022. 
Perils  of  the  sea,  pp.  3905,  3906: 

Evidence  as  to  sea  perils,  p.  3929. 
Presumptions  and  burden  of  proof 
p.  3921. 
Personal  injuries: 

Accommodations,    p.    3983. 
Acts  in  emergency,  p.  3993. 
Actsof  other  passengers,  p.  3991 
Admissibility  of  evidence,  p    3999 
Assumption  of  risk,  p.  3995. 
•"^9^90°^  docks  and  passage  ways,  p. 

Competency  of  evidence,  p    3999 
Consequences     not    reasonably    an- 
ticipated  from  act,  p.   3988 
Contributory    negligence,    pp.    3995, 

Damages,  p.  4006. 

Election  to  continue  vovage  against 

advice  of  pilot,  p.  3993. 
Evidence,    p.    3997. 
In  general,  p.  3987. 
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CARRIER      AS      WAREHOUSEMAN, 

cont'd. 
Personal    injuries,    cont'd. 
Instructions,  p.  4004. 
Intoxicated  passenger,  p.  3992. 
Landing  or  discharge  of  passengers, 

p.    3994. 
Last  clear  chance,  pp.  3996,  4004. 
Liens,   p.   4006. 

Limitations  of  liability,  p.  4031. 
Limited  liability  act,  p.  4042. 
Medical  attention,  p.  3993. 
Negligence   or  misconduct   of   third 
party  contributing  cause,  p.   3991, 
Obstructions  on  decks,  p.   3990. 
Officers    and    employees   for   whose 
negligence     liability    attaches,    p, 
3993. 
Personal     injuries     from     want     of 
proper    accommodations,    p.    3990. 
Persons  to  whom  duty  to  use  care 

owed,  p.  3992. 
Pleading,  p.  3997. 
Presumptions  and  burden  of  proof 

p.   3997. 
Procedure,  p.  3997. 
Proceedings    to    limit     liability,     p 

4080. 
Questions  of  law  and  fact,  p.  4001. 
Release  of  right  of  action,  p.  3994, 
"Res  ipsa  loquitur,"  p.  3998. 
Special  verdict,   p.  4005. 
Weight  and  sufficiency  of  evidence 

p.    4000. 
With   respect   to   machinery,   appur- 
tenances and  crew,  p.  3989. 
Presumptions   and   burden   of   proof,    p, 
3930: 
Act  of  God,  p.  4017. 
Cause  of  loss  or  injury  to  goods,  p 

3920. 
Demurrage,  p.  3973. 
In  general,  p.  3920. 
Limitations   of  liability,   p.   4030. 
Personal  injuries,  p.  3997. 
Proceedings    to     limit    liability,     p. 

4080. 
Seaworthiness,   p.   4080. 
Under  a  bill  of  lading  acknowledg- 
ing receipt   of  goods  in  good_or- 
der,  p.   3921. 
Privilege  of  booking  ahead,  p.  3863. 
Proceedings  to  limit  liability,  p.  4071: 
Admiralty  cases,  p.  4071. 
Apportionment    or    distribution    of 
proceeds,  p.  4084: 
Both  vessels  in  collision  in  fault, 

p.  4084. 
Collisions,   one   vessel   at   fault, 

p.   4084. 
Priority  of  claims  of  third  par- 
ties to  that  of  owner  of  char- 
tered vessel,   p.  4085. 
Right  of  owner  to  complain   of 
error  in   distribution,  p.   4085. 
Statutory   provision,   p.   4084. 
Ascertainment  of  coexisting  claims, 

p.    4075. 
Claims   provable   in   proceedings   to 

limit,   p.  4076. 
Consolidation  of  suits,  p.  4076. 
Contesting  all  liability,  p.  4075. 


CARRIER      AS       WAREHOUSEMAN, 

cont'd. 
Proceedings    to   limit   liability,    cont'd. 
Costs   and   expenses   of  administra- 
tion,  p.   4085. 
Decree,  p.  4083: 

Allowing  interest  on  appraised 

value,  p.  4088. 
In   general,   p.   4083. 
Reopening     decree     to     permit 
other   claimants    to    come    in, 
p.   4083. 
Res   adjudicata,    pp.   4079,   4084. 
Effect  of  institution  of  proceedings, 
p.  4077: 
Application    of   doctrine   of   res 

adjudicata,   p.  4079. 
Bar  to  subsequent  suit,  p.  4079. 
Burden   of   proof   of   seaworthi- 
ness, p.  4080. 
Duty  of  other  courts  to  suspend 

proceedings,  p.  4078. 
Effect   on   course   of  appeal,   p. 

4080. 
Staying  or  restraining  proceed- 
ings in  other  courts,  p.  4078. 
Superseding    other     actions,    p. 
4077. 
Evidence,  p.  4080: 

Admissibility     of     evidence,     p. 

4082. 
Allowing   interest   on   appraised 

value,  p.  4083. 
Cross-examination   of  petitioner, 

p.   4083. 
Presumptions     and     burden     of 
.      proof,    p.   4080. 
Privity  or  knowledge  of  owner 
of   negligence   of  servants,   p. 
4081. 
Reopening     decree     of     permit 
other  claimants  to  come  in,  p. 
4083. 
Weight  and  sufficiency,  p.  4082. 
Forms    and    rules    of   procedure,    p. 

4071. 
Jurisdiction,  p.  4072. 
Laches,   pp.   4074,   4075. 
iViodes  in  which  limited  liability  may 

be  claimed,  p.  4075. 
Nature    of   proceedings,   p.   4071. 
Pleading,  p.  4080. 
Presumptions  and  burden  of  proof, 

p.  4080. 
Process  to  bring  vessel  into   court, 

p.  4076. 
Scope   of  remedy,   p.  4075. 
Time   for  filing  claims,  p.  4074. 
Time  of  taking  proceedings,  p.  4074. 
Venue,  p.  4073. 
Public  enemy,   p.  3899: 
Demurrage,  p.  3954. 
Questions  of  law  and  fact,  p.  3930: 

Personal  injuries,  p.  4001. 
Res  adjudicata: 

Proceedings    to    limit    liability,    pp. 
4079,   4084. 
Restraints  of  princes,  rulers,  or  people, 

p.  4028. 
Seaworthiness,   p.   3907: 

Certificate  of  seaworthiness,  p.  3929. 
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CARRIER      AS       WAREHOUSEMAN, 

cont'd. 
Seaworthiness,    cont'd. 

Condition    precedent    to    relief    af- 
forded by  Harter  Act,  p.  4061. 
Condition  precedent  to  riglit  to  limit 

liability,   p.    4043. 
Contracts  of  affreightment,  p.   3873. 
Definition,    p.    3907. 
Evidence  held  to  show  unseaworthi- 
ness of  the  vessel,  p.  3938. 
Evidence  not  showing  unseaworthi- 
ness, p.  3929. 
Exceptions   as   to   warranty   of   sea- 
worthiness, p.  4023. 
General   rules,   p.   3907. 
Harter  Act,  p.  4061: 

Affirmative  proof  of  fact  of  sea- 
worthiness, p.  4065. 
What  constitutes,  p.  4062. 
What   constitutes   due   diligence 
to  make  vessel  seaworthy,  p. 
4063. 
Improper  stowage  or  overloading,  p. 

3910. 
Incompetency     or     insufficiency     of 

crew,  p.  3910. 
Inspection,   p.   3909. 
Must    be    seaworthy    for    particular 

cargo,  p.  3907. 
Navigation   of  vessel,   p.   3911. 
Presumptions  and  burden  of  proof, 

pp.   3923,  4031,  4080. 
Proximate   cause   of  injury,  p.   3910. 
Short   delivery,   p.   3892. 
Steamboats: 

Carriers  of  passengers,  p.  1487. 
Stipulation    as    to    amount    or    value    of 

cargo  shipped,  p.   3863. 
Storms,  p.  4022. 
Stowage  of  goods: 

See     infra,     "Loss     or     Injury     to 

Goods." 
Presumptions  and  burden  of  proof, 
p.    3922. 
Strikes,   p.   4027. 

Supersedeas  and  stay  of  proceedings: 
Proceedings     to     limit     liability,     p. 
4078. 
Surrender  of  vessel  and  pending  freight 
or  interest  therein: 
See    infra,   "Limited   Liability   Act." 
Taxation: 

See  "Taxation." 
Taxation  of  passengers,  p.   3566. 
Tickets  and  fares,  p.  3978: 
In   general,   p.   3978. 
Limitations  of  liability: 

See   infra,   "Limitations   of   Lia- 
bility." 
Operation  and  effect,  p.  3979. 
Performance  or  breach  of  contract, 

p.    3979. 
Rescission,  p.  3979. 
What  constitutes  contract  and  con- 
sideration, p.  3979. 
To  whom  delivery  may  be  made,  p.  3895. 
Transshipping   and   forwarding,   p.   3896. 
Usages  and  customs: 
Delivery,   p.   3895. 
Stowage   of  goods,   p.  3906. 


CARRIER      AS       WAREHOUSEMAN, 

cont'd. 
Value: 

What  constitutes  value  of  ship  and 
freight: 
See     infra,     "Limited     Liability 
Act." 
Venue: 

Proceedings     to     limit     liability,     p. 
4072. 
Verdict: 

Special  verdict,   p.   4005. 
Voyage  and  discharge  at  destination,  p. 
3984: 
Actions,  p.  3986. 
Damages    and    recovery    of   passage 

money,  p.  3987. 
Duties   and   liabilities,   p.   3985. 
Warehousemen: 

See    infra,    "Carrier   as   Warehouse- 
man." 
When   liability   commences,   p.    3863. 

CARRIERS  OF  GOODS,  p.  206. 

See  "Carriers  by  Water;''  "Carriers 
of   Live   Stock." 
Actions: 

See   "Actions." 
Proceedings   before   interstate   com- 
merce   commission: 
See     "Interstate     and     Foreign 
Commerce." 
Actions   by  and  against   carriers: 

See  "Title,   Custody  and  Control  of 
Goods." 
Baggage: 

See  "Baggage." 
Bills  of  lading: 

See  "Bills  of  Lading." 
Care  required  of  carrier: 

Carrier  without  hire,  p.  725. 
Carrier   as   warehouseman: 

See   "Jiaggage;"   "Carrier  as   Ware- 
houseman." 
Charges: 

See  "Charges." 
Interstate  and  foreign  commerce: 
See     "Interstate      and      Foreign 
Commerce." 
Claim: 

See  "Notice  of  Loss  and  Presenta 
tion  of  Claim." 
Commerce: 

See   "Interstate   and   Foreign    Com- 
merce." 
Connecting  carriers: 

See  "Connecting  Carriers." 
Constitutional  law: 

See   "Interstate   and    Foreign    Com- 
merce." 
Contracts: 

See   "Contracts." 
Control  of  goods: 

See  "Title,  Custody  and  Control  of 
Goods." 
Criminal   law: 

See  "Criminal  Law." 
Custody: 

See  "Title,  Custody  and  Control  cf 
Goods." 
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CARRIERS   OF  GOODS,   cont'd. 
Dead  bodies: 

See   "Dead  Bodies." 
Delay  in  shipment  or  transportation  ('f 
freight: 
Penalty: 

See  "Penalties  for  Violations  nf 
Regulations." 
Delay  in  transportation  or  delivery: 

See    "Delay    in    Transportation 
or   Delivery." 
Connecting  carriers: 

See   "Connecting   Carriers." 
Delegation  of  duties  by  carrier,  p.  780. 
Delivery: 

See  "Delivery." 
Delivery  by  carrier: 

See  "Delivery  by  Carrier." 
Deviation: 

See    "Route    and    Deviation    There- 
from." 
Diligence: 

See  "Loss  or  Injury  to  Goods." 
Duty  to  furnish  cars: 

See   "Duty  to  Receive   and   Carry." 
Duty  to  receive  and  carry: 

See  "Duty  to  Receive  and  Carry." 
Evidence: 

Bills    of   lading: 

See  "Evidence." 
Carrier  as  virarehouseman,  p.  917. 
Contracts: 

See  "Contracts." 
Delay  in  transportation  or  delivery: 
See  "Delay  in  Transportation  or 
Delivery." 
Delivery  by  carrier: 

See  "Delivery  by  Carrier." 
Evidence  of  delivery: 

See  "Delivery  to  Carrier." 
Limitation  of  liability: 

See  "Limitation  of  Liability." 
Loss   or  injury  to   goods: 
See   "Evidence." 
Failure  to  furnish,   or  delay  in  furnish- 
ing cars: 
Penalty: 

See  "Penalties  for  Violations  of 
Regulations." 
Facilities: 

Duty    imposer    by    interstate    com- 
merce act,   p.  3617. 
Fraud  and  deceit: 

Misrepresentation  or  concealment  of 
nature   or  value  of  goods,  p.  759. 
Gratuitous  carrier,  p.  725. 
Inherent  infirmities   to   goods,   p.   764. 
Injury  to  goods: 

See  "Loss  or  Injury  to   Goods." 
Insurance: 

Obligation   of   carrier   to  Jnsure,   ]>. 
777. 
Interstate  and  foreign  commerce: 

See   "Interstate   and   Foreign    Com- 
merce." 
Liability: 

See   "Limitation   of   Liability." 
Liability  as  v\rarehouseman: 

See  "Carrier  as  Warehouseman." 
Limitation  of  liability: 

See  "Limitation  of  Liability." 


CARRIERS   OF   GOODS,  confd. 
Loading: 

Goods   improperly  loaded,  p.  758. 
Loss   or   injury   to   goods: 

See  "Loss  or  Injury  to  Goods." 
Negligence: 

Limitation   of  liability: 

See  "Limitation  of  Liability." 
Notice  of  arrival  of  freight  to  consignee: 
Penalty  for  failure  to  give  notice  Dl 
arrival,  p.  155. 
Notice  of  loss  and  presentation  of  claim: 
See  "Notice  of  Loss  and  Presenta- 
tion of  Claim." 
Penalties   for   violations   of   regulations: 
See  "Penalties  for  Violations  of  Reg- 
ulations." 
Penalty  for  failure  of  consignee  to  un- 
load cars  within   a  prescribed  time, 
p.  157. 
Penalty  for  failure  or  refusal  to  receive 
or  transport  freight: 
See    "Penalties     for     Violations     of 
Regulations." 
Perishable  goods: 

Icing  perishable  goods,  p.  3630. 
Preferences  and  discrimination: 

See   "Interstate   and   Foreign   Com- 
merce;"   "Preferences     and     Dis- 
crimination." 
Presentation  of  claim: 

See  "Notice  of  Loss  and  Presenta 
tion  of  Claim." 
Presumptions  and  burden  of  proof: 

Presumption    that    goods    properly 
packed,  p.  757. 
Rebates : 

See   "Interstate    and   Foreign   Com- 
merce." 
Reception  of  goods: 

See   "Duty   to   Receive  and   Carry." 
Refusal    to    deliver    freight    or    express 
matter  to  consignee. 
Penalty: 

See  "Penalties  for  Violations  of 
Regulations." 
Route:  , 

See    "Route    and    Deviation    There- 
from." 
Shipping  receipts: 

See   "Shipping  Receipts." 
Special  contracts: 

See  "Contracts." 
Stoppage  in  transitu: 

See  "Stoppage  in  Transitu." 
Switches: 

Duty    imposed    by    interstate    com- 
merce act,  p.  3617. 
Taxation: 

See  "Taxation." 
Termination   of  liability: 

See  "Carrier  as  Warehouseman." 
Title,  custody  and  control  of  goods: 
See  "Title,  Custody  and  Control  of 
Goods." 
Tracing  shipment: 

Right    to    require    carrier    to     trace 
shipment,  p.   1103. 
Transportation  and  delivery  by  carrier: 
See    "Transportation    and    Delivery 
by   Carrier." 
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CARRIERS   OF  GOODS,   cont'd. 
Warehouseman: 

Carrier  as  warehouseman: 

See     "Carrier     as     Warehouse- 
man." 
When   liability   commences,   p.   266: 
See    "Delivery   to    Carrier." 
What    constitutes    delivery   and    ac- 
ceptance: 
See  "Delivery  to  Carrier." 

CARRIERS  OF  LIVE  STOCK,  p.  1360. 
See  "Carriers  of  Goods." 
Actions,  p.   1435: 

Amendments,  p.  1446. 
Answer,  p.  1447. 
Burden  of  proof: 

See    infra,    "Presumotions    and 
Burden    of    Proof." 
Declaration,    petition    or   complaint: 
See  mfra,  "Declaration,  Petition 
or    Complaint." 
Evidence: 

See  infra,  "Evidence." 
Issues  raised  by  pleading,  p.  1448. 
Nature  and  form  of  action: 

See  infra,  "Nature  and  Form  of 
Action." 
Notice   of  loss   and   presentation   of 

claim,  p.  1430. 
Parties: 

See   infra,   "Parties;"   "Right   of  • 
Action." 
Pleading,   p.   1441. 

Presumptions  and  burden  of  proof: 
See    infra,     "Presumptions    and 
Burden  of  Proof." 
Question  for  jury: 

See  infra,  "Questions  for  Jury." 
Right   of  action: 

See  infra,   "Right  of  Action." 
Time  to  sue  and  limitations,  p.  1440. 
Variance,  p.  1449. 
Act  of  God,  pp.  1309,   1337. 

Climatic  conditions,  p.  1338. 

Floods,   p.   1338. 

Liability   for   loss   arising   from   act 

of  God,  p.  1337. 
Negligent     exposure     to     inclement 

weather,  p.  1338. 
Where  act  of  God  could  have  been 

anticipated,   p.   1337. 
Where  carrier's  negligence  concurs, 
p.    1338. 
Agreed   valuation: 

Limitation  of  amount  of  liability  and 
agreed  valuation: 
See    infra,    "Limitation    of    Lia- 
bility." 
Amendments,  p.  1446. 
Amount: 

Limitation  of  amount  of  liability  and 
agreed  valuation: 
See    infra,    "Limitation    of    Lia- 
bility." 
Answer,  p.  1447: 

Notice   of  loss  and   presentation   of 
claim,  p.  1431. 
Bill  of  lading: 

See  "Bill  of  Lading." 
Best  and  secondary  evidence,  p.  1461. 


CARRIERS    OF    LIVE   STOCK,    confd. 
Breach  or  refusal  of  carrier  to  perform 

contract,   p.    1385. 
Burden  of  proof: 

See   infra,   "Presumptions   and   Bur- 
den  of   Proof." 
Cars: 

See   infra,    "Duty   as    to    Cars;" 
"Limitation  of  Liability." 
Careless  moving  of  cars,  p.  1333. 
Liability  for  furnishing  and   repair- 
ing cars,  p.  1333. 
Loss   from    size   and   mode   of   con- 
struction of  cars,  p.  1368. 
Loss   resulting  from  defective   cars, 

p.  1368. 
Requiring   shipper   to    select    or   in- 
spect  cars,  p.  1368. 
Charges: 

See  "Charges." 
Claim: 

See  "Notice  of  Loss  and  Presenta- 
tion of  Claim." 
C.  O.  D.,  p.  1302. 
Collision,  pp.  1369,  1381. 
Commerce: 

See   "Interstate   and   Foreign    Com- 
merce." 
Common  carriers,  p.  1267. 
Conflict  of  laws: 

Limitation  of  liability,  pp.  1361,  1365. 
Notice   of  loss   and   presentation   of 
claim,  p.   1409. 
Connecting    carriers: 

See   "Connecting   Carriers." 
Constitutional  law: 

See   "Interstate   and   Foreign   Com- 
merce." 
Contracts: 

See    "Contracts." 

See    infra,    "Special     Contracts    for 
Transportation." 
Contributory  negligence: 

Loss  or  injury  caused  by  shipper,  p. 

1342. 
Passenger  accompanying  live  stock: 
See  "Contributory  Negligence." 
Questions  of  law  and  fact,  p.  1478. 
Damaeres: 

Damages    for   wrongful   delivery,   p. 

1302. 
Evidence: 

Evidence     admissible     to     show 

damages  sustained,  p.  1462. 
Weight    and    sufficiency   of   evi- 
dence, p.  1468. 
Limitation  of  amount  of  liability  and 
agreed  valuation: 
See    infra.    "Limitation    of    Lia- 
bility." 
Loss  or  iniury: 

See   infra,   "Liability   of   Carrier 
for  Loss  or  Injury." 
Damages  for  delay  in  transportation  and 
delivery,    p.    1316: 
Amount  of   damages,   p.   1321. 
Breach     of     agreement    to     furnish 

cars,   p.    1323. 
Carrier  having  no  notice  of  special 
.  contract,  p.   1324. 
Death  of  animals,  p.   1321. 
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CARRIERS    OF    LIVE   STOCK,    cont'd. 
Damages    for    delay    in    transportation 
and   delivery,   cont'd. 

Difference  in  market  value  at  des- 
tination as  measure,  p.  1321. 

Elements  of  damage,  p.  1318. 

Evidence,  p.  1337. 

Excessive  damages,  p.  1338. 

Expenditures  for  keep  of  animals, 
p.   1319. 

Expenses  incurred,  p.   1319. 

Instructions,   p.   1337. 

Interest,  p.  1336. 

Issues  and  proof,  p.  1337. 

Judgment,  p.   1338. 

Liability  for  damages,  p.  1316. 

Loss  occurring  after  cattle  out  of 
carrier's  hands,  p.  1316. 

Measure,  p.  1331. 

Mitigation  and  discharge  of  dam- 
age,  p.   1326. 

Pleading,  p.  1326. 

Proximate   cause,   p.   1316. 

Refusal  to  receive  shipment,  p.  1333. 

Refusal  to  sell  at  first  opportunity, 
p.  1323. 

Remote  or  speculative  damages,  p. 
1317. 

Shipment  for  pasturage,  p.   1334. 

Shipment  under  contract,  p.  1333. 

Shipper  under  contract  to  deliver  at 
specified   time,   p.   1333. 

Shrinkage  in  weight,  p.  1330. 

Special   damages,  pp.   1316,  1326: 
Intention  to  sell  on  certain  mar- 
ket,  p.    1316. 
Knowledge  of  carrier's  agent  as 
knowledge  of  carrier,  p.  1317. 
Necessary  for  notice  of  special 

circumstances,  p.  1316. 
Notice  of  special  circumstances, 

p.  1316. 
Pleading,  p.  1336. 
What  constitutes  notice,  p.  1317. 

Subsequent  shipment  to  another 
market,   p.    1325. 

Waiver  of  damages,  p.   1317. 

Weight  and  sufficiency  of  evidence, 
p.   1337. 
Declaration,    petition    or    complaint,    p. 
1441: 

Allegations  as  to  consideration  of 
contract,   p.   1445. 

Allegations  as  to  contracts,  p.  1444. 

Allegations  as  to  negligence,  p. 
1445. 

Allegations  must  be  definite,  p. 
1443. 

Alleging  that  defendant  is  a  com- 
mon  carrier,   p.   1443. 

Amendments,   p.  1446. 

Averments  as  to  damages  sustained, 
p.   1443. 

Federal  twenty-eight  hour  rule,  p. 
1444, 

Language  of  petition  or  complaint 
determining  form  of  action,  p. 
1436. 

Matters  more  properly  coming  from 
defense,   p.   1443. 


CARRIERS    OF    LIVE   STOCK,    confd. 

Declaration,   petition  or   complaint,  confd. 

Necessity  for  alleging  authority   of 

carrier's    agent,   p.    1445. 
Necessity  for   setting  out  terms   of 

contract,   p.   1444. 
Notice  of  loss  and  presentation  of 

claim,   p.   1430. 
Stating  cause  of  action,  p.   1441. 
Stating    cause    of    action    for    delay 

in   shipment,  p.   1443. 
Statutes  creating  right  of  action,  p. 
1444. 
Degree  of  care  required,  p.   1369: 

Care  during  delay  in  transportation, 

p.  1371. 
Carriers   by  water,  p.   1270. 
Degree  of  care  measurable  by  char- 
acter of  property,  p.   1271. 
Duty  to   furnish  cars  in  general,  p. 

1271. 
General  rule,  p.  1369. 
Management  of  train,  p.  1370. 
Sprinkling  hogs,  p.  1371. 
Where    shipper    accompanies    ship- 
ment, p.  1370. 
Delay   in   transportation   or   delivery,  p. 
1303: 
See    "Delay    in    Transportation 
or  Delivery." 
Acceptance  for  shipment,  p.  1303. 
Act  of  God,  p.  1309. 
Acts   of   owner,   p.   1313. 
Burden  of  proof,  p.  1458. 
Care   during  delay,  p.   1271. 
Carrier  not  insurer,  p.  1304. 
Carrier   not   insurer   as    to    time,   p. 

1304. 
Damages: 

See  infra,  "Damages  for  Delay 
in  Transportation   and   Deliv- 
ery." 
Decline   in   market,    p.    1318. 
Delay  caused  by  act  of  God,  public 

enemy,   etc.,   p.   1309. 
Delay  caused  by  negligence,  p.  1304. 
Delay   caused  by  operation   of  law, 

p.  1312. 
Delay   caused  by  strikes,   p.   1313. 
Delay     not    resulting     in    injury,    p. 

1309. 
Delays    incident    to    course   of  busi- 
ness, p.   1310. 
Diligence     required     of     carrier,    p. 

1304. 
Duty    as    to    anticipating    causes    of 
delay   or   effects   thereof,   p.    1308. 
Duty    of    carrier    on    happening    of 

excusing  cause,   p.   1314. 
Duty    to    inform    shipper    of    neces- 
sary delay,  p.   1308. 
Evidence,    pp.    1461,    1468. 
Excuses  for  delay,  p.  1307: 
Act  of  God,  p.  1309. 
Acts    of    owner,    p.    1313. 
Delay    caused    by    act    of    God, 

public   enemy,   etc.,   p.   1309. 
Delay    caused    by    operation    of 
law,   p.    1312. 
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CARRIERS    OF   LIVE   STOCK,    cont'd. 
Delay  in  transportation  or  delivery,  cont'd. 
Excuses   for   delay,   cont'd. 

Delay      caused    by     strikes,      p. 

1313. 
Delay    not    resulting    in    injury, 

p.  1309. 
Delays     incident    to    course     of 

business,  p.  1310. 
Duty   as   to   anticipating  causes 
of    delay    or    effects    thereof, 
p.   1308. 
Duty    of    carrier    on    happening 

of   excusing   cause,   p.   1314. 
Duty  to  inform  shipper  of  nec- 
essary delay,  p.   1308. 
Illustrations,    pp.    1307,    1308. 
In  general,  p.  1307. 
Inherent  vices,  p.  1311. 
Knowledge    of   carrier,    p.    1309. 
Public   enemy,   p.   1309. 
Stops  for  food,  water  and  rest, 

p.   1311. 
Unusual    rush    of    business     or 
want    of    facilities,    p.    1310. 
Failure  to  ship  promptly,  p.  1306. 
General   rule,   p.   1303. 
Implied   obligation,  p.  1303. 
Inherent  vices,  p.  1311. 
Injuries    resulting     from    delay,     p. 

1303. 
Knowledge   of   carrier,   p.   1309. 
Limitation   of  liability,   p.   1370. 
Nature   of   obligation,   p.    1303. 
Nature   of   shipment,   p.   1304. 
Particular     instances     of     delay,     p. 

1306. 
Public   enemy,  p.   1309. 
Questions   for  jury,   p.   1479. 
Reasonable    delay,    p.    1303. 
Reasonable     diligence     required,     p. 

1304. 
Reasonable  promptness,  p.   1303. 
Special   contract,   p.   1314. 
Stops    for   food,   water   and   rest,   p. 

1311. 
Time    not    specified    in    contract,    p. 

1303. 
Transportation      within      particular 

time,   p.   1303. 
Unusual   rush    of   business    or   want 

of  facilities,  p.   1310. 
Weight  and  sufficiency  of  evidence, 

p.    1468. 
What    constitutes    reasonable    'dili- 
gence,   p.    1305. 
What  is  reasonable  time,  p.  1305. 

Delivery: 

Commencement   of  liability,   p.   287. 
Delivery  by   carrier,   p.   1399: 

See   "Delivery  by   Carrier." 
See   infra,   "Delay   in   Transpor- 
tation  or   Delivery." 
Care    of    stock   where    consignee    is 

absent,    p.    1301. 
Damages   for   wrongful   delivery,   p. 

1302. 
Delivering    stock    to    stockyard,    p. 
3363. 


CARRIERS   OF   LIVE   STOCK,    cont'd. 
Delivery  by  carrier,   cont'd. 

Excuses    for    failure    to    deliver,    p. 

1299. 
Goods  shipped   C.   O.   D.,   p.  1302. 
Liability   for    negligent    delivery,    p. 

1333. 
Misdelivery,  p.  1302. 
Necessity    for   personal    delivery,    p. 

1399. 
Notice  to  consignee,  p.  1300. 
Obligation    similar    to    that    of    car- 
rier of  goods,  p.   1299. 
Place  of  delivery,  p.   1300. 
Time  of  delivery,  p.  1299. 
To  whom  delivery  may  be  made,  p. 
1301. 
Delivery  to   carrier: 

See   "Delivery   to    Carrier." 
Derailment,   pp.   1369,   1381. 
Deviation: 

Liability   for    deviation,   p.    1334. 
Diligence: 

See  infra,  "Delay  in  Transportation 
or  Delivery." 
Disease: 

Evidence,   p.   1472. 

Liability  for  exposing  to  disease,  p. 
1333. 
Drover: 

Duties  to  drover  alighting  at  inter- 
mediate     stations      to      care      for 
stock,  p.   1967. 
Sudden  jerks   and  jolts,   p.   1990. 
Drovers   pass: 

See   "Passes." 
Duress,   pp.    1297,    1371. 

Limitation    of    amount    of    liability 
and  agreed  valuation,  p.  1401. 
Duty  as  to  cars,  p.  1271. 
Bedding,  p.   1274. 

Cars  must  be  furnished  within  rea- 
sonable  time,   p.    1376. 
Cars  must  be   suitable,   p.   1272. 
Character  of  car  regulated  by  stat- 
ute, p.   1274. 
Duty  to   furnish   cars,   p.   1271. 
Duty  to  place  in  particular  position 

in   train,    p.    1277. 
Presence  of  owner,  p.  1273. 
Sufficient  number  of  cars,  p.  1372. 
Using   cars    the   property   of   others 
than   carrier,  p.   1275. 
Duty   as    to    loading   and    unloading,    p. 
1380: 
See     infra,     "Duty    to     Provide 
Stock       Pens;"       "Unloading, 
Feeding  and  Watering  Stock." 
Delay  in  loading,  p.  1281. 
Duty   to    designate   proper   cars    for 

loading,   p.    1382. 
Duty    to    furnish    safe    and    suitable 

facilities,  p.  1382. 
In  general,  p.  1380. 
Duty  to  feed,  water  and  rest,  p.  1383: 

See  infra,   "Unloading,   Feeding 
and   Watering  Stock." 
General   rule,   p.   1383. 
Intermingling   stock,   p.   1286. 
Sprinkling   stock,   pp.    1271,   1285. 
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CARRIERS    OF    LIVE    STOCK,    cont'd. 
Duty  to  feed,   water  and  rest,  cont'd. 
Statutory  regulation,  p.   1286. 
Where    shipper   has    assumed    duty, 
p.   1286: 
Duty    to    furnish    suitable    and 

wholesome    water,    p.    1291. 
Duty  to  furnish  water,  p.  1291. 
Duty  to  provide  suitable  places 
and  facilities  for  feeding  and 
watering,  p.  1289. 
General   rule,   p.   1286. 
Notice    of    desire    to    feed    and 
water,   p.   1388. 
Duty  to  provide  stock  pens,  p.   1277: 
Character     of     yards     or     pens     re- 
quired, p.  1279. 
Extra  charge  for  use  of  stockyards, 

p.   1280. 
In   general,   p.   1277. 
Statutory  regulation,  p.  1378. 
Sufficient   number   of   pens,   p.   1273. 
Duty  to  receive   and   carry,  p.   242: 

See     "Duty     to      Receive     and 

Carry." 
See    infra,    "Duty    as    to    Cars." 
Live   stock   not   properly   loaded,   p. 
344. 
Evidence,  pp.  1450,  1459. 

Admissibility    of    evidence    in    gen- 
eral,   p.    1459. 
Admissibility     of     evidence     under 

pleadings,    p.    1460. 
Car   infected   with   disease,   p.    1472. 
Contracts,    p.    1467. 
Damages,    pp.    1463,    1468. 
Degree   of   proof   required,   p.   1467. 
Delay    in    transportation,    pp.    1461, 

1468. 
Evidence  admissible  to   show  dam- 
ages sustained,  p.   1463. 
Evidence  as  to  negligence,  p.   1465. 
Failure   to   unload,   feed,   and   water 

live   stock,  p.  1473. 
Limitation   of  liability: 

See    infra,    "Limitation    of    Lia- 
bility." 
Market   value,    p.    1464. 
Nature,   condition  and   character  of 

animal  injured,  p.   1465. 
Negligence,   p.   1470: 

Gross,  willful  or  wanton  negli- 
gence,   p.    1471. 
Making       prima       facie       case 

against  carrier,  p.  1470. 
Sufficiency    of    proof    of    negli- 
gence,   p.    1470. 
Notice  of  loss   and  presentation  of 

claim,  pp.  1432,  1433. 
Opinion   evidence,  p.   1461. 
Secondary  evidence,  p.   1461. 
Showing  proximate  cause  of  injury, 

p.    1472. 
Weight   and   sufficiency,    p.   1467. 
Expert  and  opinion  evidence,  p.  1461. 
Feeding: 

See  infra,  "Unloading,  Feeding  and 
Watering  Stock." 


CARRIERS    OF   LIVE    STOCK,   confd. 
Fires: 

Presumptions  and  burden  of  proof, 
p.    1455. 
Floods,  p.   1338. 
Fraud,  p.  1293: 

Limitation    of    amount    of    liability 
and  agreed  valuation,  p.   1401. 
Hogs: 

Sprinkling,  pp.   1271,  1385. 
Inherent   vice,   pp.    1268,    1311,    1339: 
General  rules,  p.  1339. 
Illustrations,  pp.   1339,   1340,  1341. 
Injury  resulting  from  inherent  vice, 
propensities  or  defect  of  ani- 
mals: 
See    infra,    "Limitation    of    Lia- 
'  bility." 
Loss   or   injury   caused   by,   p.   1339. 
Proximate  cause,  p.  1337. 
Where  carrier's  negligence  concurs, 
p.  1341. 
Injury   to   goods: 

See  "Loss  or  Injury  to   Goods." 
Instructions,  p.  1480: 

Conformity  to   issues,  p.   1481. 
Conformity  to  the  facts,  p.  1481. 
Conformity  to  the  law,  p.  1481. 
Damages    for   delay,    p.    1337. 
General  rules,  p.  1480. 
Instruction    ignoring    material    ele- 
ment of  case,  p.  1482. 
Limitation   of  liability,   p.   1394. 
Insurer,   p.   1268: 

Carrier    not   insurer    as    to    time,   p. 

1304. 
Liability  as   insurer   for  loss   or  in- 
jury to  goods,  p.  1329. 
Interest,   p.    1326. 
Interpretation  and  construction: 

Construction  of  contract,  p.  1397. 
Questions   for  jury,   p.   1475. 
Interstate     and     foreign     commerce,     p. 
1393: 
See     "Interstate     and     Foreign 
Commerce." 
Power  of  congress,   p.   3443. 
Unloading,     feeding    and     watering 
stock: 
See  infra,   "Unloading,  Feeding 
and  Watering  Stock." 
Issues,   p.   1448. 

Liability  of  carrier  for  loss  or  injury,  n. 
1329: 
Act  of  God,  p.  1337. 
Burden   of  proof,   p.   1453. 
Careless  moving  of  cars,  p.  1333. 
Carriage     beyond     destination,     p. 

1333. 
Cattle  escaping  from  yards,  p.  1335. 
Circumstances   exempting  from  lia- 
bility as  insurer,  p.   1337. 
Common  carrier,  p.  1329. 
Damages,  p.   1349: 

Admissibility     of     evidence,     p. 

1358. 
Cattle  not  intended  for  sale,  p. 

1355. 
Elements   of   damages,   p.    1349. 
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CARRIERS    OF   LIVE    STOCK,   confd. 
Iviability   of    carrier   for   loss    or    injury, 
cont'd. 
Damages,    cont'd. 

Evidence    as    to    damages    per 

head,   p.   1360. 
Evidence     of     actual     value,,  p. 

1359. 
Evidence    of    cost    and    selling 

pri'ce,     p.     1359. 
Evidence  of  damages,  p.  1358. 
Evidence    of    market    value,    p. 

1358. 
Evidence    of    nature    and    pedi- 
gree, p.  1360. 
Expenses,   p.   1351. 
Feed   for  cattle,  p.   1352. 
Freight,  p.   1351. 
Freight      deducted,      pp.      1353, 

1355. 
Instructions   as    to   damages,   p. 

1360. 
Interest,   p.   1350. 
Eoss   after  delivery,   p.   1349. 
Mare  in  foal,  p.  1357. 
Measure  of  damages,  p.  1352. 
Mitigation  of  damages,  p.  1358. 
Partial  loss,  p.  1353. 
Remote   damages,  p.   1357. 
Shrinkage  in  weight,   p.   1350. 
Special  damages,   p.  1356. 
Speculative  damages,  p.   1357. 
Total  loss,  p.   1352. 
Weight   and   sufficiency   of   evi- 
dence, p.   1360. 
Where    cattle    have    no    market 

value,  p.   1354. 
Where    cattle    held    until    they 
recover   from   injury,   p.    1355. 
Deviation,   p.   1334. 
Duty      of     carrier     after      excusing 

cause  ceases,  p.  1348. 
Exposing  stock  to  fire,  weather  or 

disease,   p.   1333. 
Exposing  to   disease,  p.   1333. 
Furnishing    and    repairing    cars,    p. 

1333. 
General   rule,  p.   1329. 
Inherent   vice,   pp.   1337,    1339. 
Liability   as   for   carriage   of   goods, 

p.   1329. 
Liability  as  insurer,  p.   1329. 
Liability     for    injury     to    cattle     in 

yards,  p.  1335. 
Liability   for  loss   after   delivery  to 

consignee,  p.  1336. 
Liability    for    loss     on     connecting 

carrier,  p.  1336. 
Liability  for  negligence,  p.  1330. 
Liability  in  particular  instances,   p. 

1333. 
Loss   or   injury   caused   by   shipper, 
p.   1342: 
Concurring    negligence    of    car- 
rier, p.  1343. 
Failure    to    lock    car    door,   p. 

1344. 
Failure  to  lock  stock  pen  gates, 
p.  1345. 


CARRIERS    OF   LIVE    STOCK,    cont'd. 
Liability   of   carrier   for   loss    or   injury, 
cont'd. 
Loss   or    injury   caused   by   shipper, 
cont'd. 
General  rules,  p.  1342. 
Illustrations,   pp.    1342-1348. 
Knowledge   and   intent   of  ship- 
per,  p.   1342. 
Loading  and  unloading,  p.  1345. 
Negligence    of    shipper    accom- 
panying stock,  p.   1347. 
Overloading  cars,  p.  1346. 
Negligence,  p.   1330. 
Negligence  of  agent,  p.  1332. 
Negligent  delivery,  p.  1333. 
Proximate   cause,   p.   1331. 
Texas   statute,   p.   1330. 
Time   liability  arises,  p.   1332. 
Waiver    of   liability    by    shipper,    p. 

1348. 
Where   due   care   and   diligence   ex- 
ercised, p.   1330. 
Where     shipper     accompanies     live 
stock,  p.  1348. 
Limitation   of  actions,  p.   1440. 
Limitation    of    amount    of    lia_bility: 

See  infra,  "Limitation  of  Liability." 
Limitation  of  liability,  pp.   1269,  1361. 

See    "Limitation    of    Liability." 
Arbitrary    deviation    from    route,    p. 

1381. 
Breach  or  refusal  of  carrier  to  per- 
form  contract,   p.   1385. 
"Breaking,"  p.  1381. 
"Breaking"   and    "chafing,"   p.   1381. 
Cars:  . 

Injury  from  use  of  defective  or 

unsuitable   cars,   p.   1380. 
Loss    from    size    and    mode    of 

struction   of   cars,   p.   1368. 
Loss    resulting    from    defective 

cars,  p.  1368. 
Loss  while  in  cars,  p.  1380. 
Requiring     shipper     to     inspect 
cars   and   stockyards,   p.   1380. 
Requiring   shipper   to    select   or 
inspect   cars,   p.   1368. 
"Chafing,"  p.  1381. 
Choice  between  full  and  limited  lia- 
bility: 
Evidence,   p.  1391. 
Choice  between  full  and  limited  lia- 
bility contracts,  p.  1371: 
Limitation  of  amount  of  liabil- 
ity  and    agreed    valuation,    p. 
1401. 
Claim: 

See   "Notice   of   Loss   and   Pre- 
sentation of  Claim." 
Collision,   pp.   1369,   1381. 
Common   carrier,   p.   1361. 
Common-law  liability,  p.  1361. 
Conflict  of  laws,  p.   1361. 
Consideration,   p.   1372: 

Bill     of    lading    required    after 
shipment    under    verbal    con- 
tract,  p.   1373. 
Free  pass,  p.  1372. 
General  rule,  p.  1371. 
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CARRIERS    OF   LIVE    STOCK,    cont'd. 
Limitation  of  liability,  cont'd. 
Consideration,    cont'd. 

Limitation  of  amount  of  liabil- 
ity   and    agreed    valuation,    p. 
1398. 
Reduced  rate,  p.  1373. 
Regular   rate    charged,    p.    1373. 
Construction,   operation   and   effect, 

p.    1374. 
Declaration,    petition    or    complaint, 

pp.   1386,   1405. 
Delay,   p.   1382. 
Derailment,   pp.   1369,   1381. 
Duress,   pp.   1371,   1374. 
Duties  restricted  and  losses  and  in- 
juries  covered,  p.   1374. 
Duties    which    may    be    limited,    p. 

1362. 
Enforcement,  p.  1386. 
Estoppel,   p.   1385. 
Evidence,   pp.   1387,   1390: 
Admissibility,    p.    1390. 
Carrier's   course   of  business,   p. 

1391. 
Choice    between    full    and    lim- 
ited liability  contract,  p.  1391. 
Competency,   p.   1390. 
Contract,   p.   1390. 
Custom,  p.  1391. 
Fraud,  p.   1392. 

Limitation  of  amount  of  liabil- 
ity   and    agreed    valuation,    p. 
1406. 
Negligence,   p.   1392. 
Question   for  jury,   p.   1393. 
Weight  and  sufficiency,  p.  1392. 
Extent    of    limitation    generally,    p. 

1363. 
Failure   of  shipper  to   comply  with 
contract,    p.    1384: 
Failure     of    shipper     to    accom- 
pany  and    care    for   stock,    p. 
1384. 
Shipper    required    to    load    and 
unload,   p.   1384. 
Failure   to   deliver,   p.   1380. 
Failure  to  drench  hogs,  p.   1369. 
Fairness      and      reasonableness,      p. 

1370. 
Federal  statutes,   p.  1361. 
Form,   requisites   and  validity: 

Limitation  of  amount  of  liabil- 
ity   and    agreed    valuation,    p. 
1398. 
Injuries    occurring   prior    to    execu- 
tion  of  contract,   p.  1383. 
Injury  from  use  of  defective  or  un- 
suitable  cars,   p.    1380. 
Injury  resulting  from  inherent  vice, 
propensities   or  defect  of  ani- 
mals,  pp.    1369,    1375: 
In   general,   p.    1369. 
Injuries     caused    by    fright,     p. 

1369. 
Loss  by  jumping  from  cars,   p. 
1369. 
Instructions,   p.   1394. 


CARRIERS    OF   LIVE    STOCK,    confd. 
Limitation   of   liability,   cont'd. 
Insurer,   p.   1361. 

Interpretation    and   construction,   p. 
1374: 
Limitation  of  amount  of  liabil- 
ity   and    agreed   valuation,   p. 
1403. 
Issues,  p.  1387. 

Knowledge   and   assent   of   shipper, 
p.    1371. 

Limitation    of    amount    of    liability 
and  agreed  valuation,  p.  1395: 

Acceptance  of  bill  of  lading,  p. 
1400. 

Arbitrary   valuation,    p.    1400. 

As    determining   amount    of   re- 

*    covery,   p.   1403. 

As  measure  of  rights  and  obli- 
gations of  parties,  p.  1403. 

Assent   of   shipper,   p.   1400. 

Authority    of     person    shipping 
to  bind  owner,  p.  1401. 

Burden  of  proof,  p.  1406. 

Choice   of   full   and   limited   lia- 
bility   contracts,   p.    1401. 

Consideration,  p.  1398. 

Constitutional      provisions,      p. 
1395. 

Construction,   operation  and  ef- 
fect,  p.    1403. 

Custom,   p.   1398. 
*       Damages,  p.  1408. 

Duress,   p.   1401. 

Enforcement,    p.    1405. 

Estoppel    by    receiving    benefit 
of  reduced  rate,  p.  1402. 

Evidence,  p.  1406. 

Fairness     and     good     faith,     p. 
1402. 

Federal   statutes,    p.    1395. 

Form,  p.   1398. 

Fraud,   p.   1401. 

Gross    negligence,   p.    1398. 

In   general,   p.   1395. 

Loss    by    gross    negligence,    p. 
1398. 

Loss   by    negligence   of   carrier, 
pp.    1396-1398. 

Losses  covered,  p.  1404. 

Modiiication,   p.   1405. 

Negligence    of   carrier,    p.    1396. 

Partial   invalidity,   p.   1403. 

Permission  of  railroad  commis- 
sions,  p.   1402. 

Pleading,    p.    1405. 

Questions   for  jury,   p.   1407. 

Reasonableness,  p.   1399. 

Reduced   rate   as    consideration, 
p.  1399. 

Requisites,   p.    1398. 

Rescission,   p.    1405. 

State   statutes,   p.    1395. 

Statutes  of  particular  states,   p. 
1395. 

Statutory  provisions,   p.   1395. 

Undervaluation,    p.    1399. 

Validity,    p.    1398. 

Weight  and  sufficiency,  p.  1407. 
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CARRIERS    OF   LIVE    STOCK,    cont'd. 
Limitation  of  liability,   cont'd. 

Limitation  to   loss   caused  by  colli- 
sion  or   derailment,   p.    1369. 
Loading: 

Failure    of    shipper    to    comply 
with  contract,  p.   1384. 
Loss   by   suffocation,   p.   1381. 
Losses    covered,    p.    1374. 
Losses    which    may    be    limited,    p. 

1363. 
Loss   from   failure   to   provide   suit- 
able yards  and  chutes,   p.   1369. 
Loss    occurring   prior    to    execution 

of   contract,   p.    1370. 
Loss  while  in  cars,  p.  1380. 
Mode,  form  and  requisites,  p.  1370: 
Choice    between    full    and    lim- 
ited   liability,   p.    1371. 
Consideration,    p.    1372. 
Custom,    p.    1370. 
Express   contract,  p.   1370. 
Fairness  and  reasonableness,  p. 

1370. 
Fraud,     misrepresentation     and 

duress,  p.  1374. 
Knowledge  and  assent  of  ship- 
per,   p.    1371. 
Power  of  agent  to  bind  shipper, 
p.   1371. 
Negligence     of     carrier,     pp.     1362, 
1375: 
Conflict    of    laws,    p.    1365. 
Evidence,    pp.    1392,    1393. 
General   rules,   p.   1362. 
Injury     caused     by      fraud     or 

gross    negligence,    p.    1364. 
Jurisdiction      allowing     exemp- 
tion,  p.    1364. 
Limitation   of  amount  of  liabil- 
ity and  agreed   valuation, 
p.   1396: 
Loss    by    gross    negligence, 

p.  1398. 
Loss  by  negligence   of  car- 
rier, p.  1396. 
Right    to    limit    liability,    p. 
1397. 
Presumptions     and    burden     of 

proof,    p.    1388. 
Requiring     shipper     to     accom- 
pany   and    care    for    stock,    p. 
1367. 
Requiring   shipper   to   load   and 
unload   stock,   p.    1366. 
Nondelivery,  p.   1370. 
Notice  of  loss: 

See  "Notices  of  Loss  and  Pre- 
sentation   of    Claim." 
Pleading,    pp.    1386,    1405. 
Flea    or    answer,    p.    1386. 
Power  of  agent  to  bind  shipper,  p. 

1371. 
Power  to  limit,  p.  1361. 
Presentation   of   claim: 

See   "Notice   of   Loss   and   Pre- 
sentation of  Claim.'' 


CARRIERS    OF   LIVE    STOCK,    confd. 
Limitation  of  liability,   cont'd. 

Presumptions  and  burden  of  proof: 
Assent    of   shipper,    p.    1387. 
As  to  consideration,  p.  1387. 
As   to   the   contract,   p.   1387. 
Limitation   of  amount   of  liabil- 
ity  and    agreed    valuation,    p. 
1406. 
Proof,   p.   1387. 
Questions  of  law  and  fact: 

Limitation   of  amount   of  liabil- 
ity   and    agreed    valuation,    p. 
1407. 
Reasonableness     of     stipulation,     p. 
1370: 
Limitation  of  amount  of  liabil- 
ity   and    agreed    valuation,    p. 
1399. 
Notice     of    loss    and     presenta- 
tion   of    claim: 
See    "Notice    of    Loss    and 
Presentation     of     Claim." 
Refusal    to    allow    shipper    to    feed 

and  water  stock,  p.   1381. 
Requiring     shipper    to     accompany 
and   care   for  stock,   pp.   1366, 
1376: 
Constitutional      provisions,      p. 

1366. 
Escape    of    stock — Where    cars 

are   defective,    p.    1377. 
Estoppel    of    shipper    to    deny 

validity,    p.    1367. 
Failure     of    shipper    to     accom- 
pany and   care   for  stock, 
p.   1384: 
Cars    stopped    en    route   by 

carrier,    p.    138J. 
Duty   of   carrier,   p.   1384. 
General   rules,   p.   1384. 
Injuries      from      defect      in 
cars  unknown  to  shipper, 
p.    1385. 
Injury  by  negligence  of  carrier, 

p.   1377. 
Loss   by   negligence,   p.    1366. 
Operation    and    effect    in    gen- 
eral,   p.    1376. 
Power    and   validity,   p.    1366, 
Statutory   provisions,   p.   1366. 
Watering  and  feeding,  pp.  1367, 
1377. 
Requiring   shipper   to   load   and   un- 
load   stock,    pp.    1365,    1375: 
Carrier's  unloading  without  no- 
tice  to   shipper,   p.    1376. 
Failure   to   furnish   cars   in   rea- 
sonable  time,   p.   1376. 
Failure  to  furnish  proper  facil- 
ities for  unloading,  p.  1376. 
Federal    statutes,    p.    1365. 
General    rule,    p.    1365. 
Hepburn   Act,   p.    1365. 
Liability     for     overloading,     p. 

1365. 
Loss  by  negligence   of  shipper, 
p.    1366. 
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CARRIERS    OF   LIVE    STOCK,    confd. 
Limitation  of  liability,  cont'd. 

Requiring  shipper  to   load  and  un- 
load   stock,    cont'd. 
Losses  and  injuries  covered  by 

stipulation,  p.  1375. 
Unloading    for    food,    rest    and 

water,   p.    1366. 
Validity,  p.  1365. 
Requiring   shipper   to   select   or   in- 
spect cars,  p.  1368. 
Requiring    shipper    to    inspect    cars 

and   stockyards,  p.   1380. 
State  statutes,  p.   1361. 
Statutory  provisions,  p.   1361. 
Stipulation    against    loss    by    delay, 

pp.    1370,   1381. 
Stipulation   for   notice    of   loss: 

See   "Notice   of  Loss   and   Pre- 
sentation" of   Claim." 
Suffocation,  p.   1381. 
Unloading: 

Failure    of    shipper    to    comply 
with  contract,  p.  1384. 
Validity   of   limitation,   p.    1361. 
Variance,  p.  1387. 
Waiver,  p.  1385. 
Loading: 

See  infra,  "Duty  as  to  Loading 
and  Unloading;"  "Unloading, 
Feeding  and  Watering  Stock." 
Breach  or  refusal  of  carrier  to  per- 
form  contract,   p.   1385. 
Requiring  shipper   to   load   and   un- 
load stock: 
See    infra,    "Limitation    of   Lia- 
bility." 
Loss  of  or  injury  to: 

See  "Loss  or  Injury  to   Goods." 
See   infra,   "Liability  of   Carrier  for 
Loss    or   Injury." 
Market  value,  p.  1464. 
Merger,  p.  1396. 

Nature   and  form  of  action,  p.   1436: 
Action   for  conversion,  p.   1437. 
Actions    ex   contractu,    p.    1438. 
Actions  ex  delicto,  p.  1437. 
Actions  for  injury  due  to  negligent 
condition      or      maintenance       of 
stock  pens,  p.   1438. 
Language   of  petition   or   complaint 
determining    form     of    action,    'p. 
1436.  " 

Right   of  plaintiff  to   sue   either   ex 
contractu  or  ex  delicto,  p.  1436. 
Nature  of  liability,  p.  1267. 
Negligence: 

See  infra,  "Degree  of  Care  Re- 
quired;" "Delay  in  Transpor- 
tation or  Delivery." 
Burden  of  proof: 

See    infra,    "Presumptions    and 
Burden  of  Proof." 
Duty  as   to   cars: 

See  infrp.  "Duty  as  to  Cars." 
Duty  as  to  loading  and  unloading: 
See  infra.  "Duty  as  to  Loading 
and    Unloading." 


CARRIERS    OF   LIVE    STOCK,   confd. 
Negligence,   confd. 

Duty  to   feed,  water  and   rest: 

See  infra,  "Duty  to  Feed,  Wa- 
ter  and    Rest." 
Duty  to  provide  stock  pens: 

See     infra,     "Duty     to     Provide 
Stock   Pens." 
Evidence,  p.  1470: 

Admissibility  of  evidence  as  to 

negligence,  p.  1465. 
Gross,    willful    or   wanton    neg- 
ligence, p.   1471. 
Making       prima       facie       case 

against  carrier,  p.  1470. 
Sufficiency     of    proof   of    negli- 
gence,  p.   1470. 
Liability   for   negligence,   p.   1330. 
Liability  for  negligence  of  agent,  p. 

1333. 
Limitation  of  liability: 

See    infra,    "Limitation    of    Lia- 
bility." 
Presumptions  and  burden  of  proof: 
See    infra,     "Presumptions    and 
Burden  of  Proof." 
Questions  of  law  and  fact,  p.  1476: 
Contributory       negligence,       p. 

1478. 
While    awaiting    transportation, 

p.    1476. 
While  in  transit,  p.  1477. 
Requiring     shipper     to     accompany 

and  care  for  stock,  p.  1377. 
Where  carrier's  negligence  concurs, 
pp.    1338,    1341,    1343. 
New  trial: 

Excessive   damages,   p.   1328. 
Notice  of  loss: 

See  "Notice  of  Loss  and  Presenta- 
tion  of   Claim." 
Notice     of     loss     and     presentation     of 
claim: 
See  "Notice  of  Loss  and  Presenta- 
tion of  Claim." 
Parties,  p.  1440: 

See  infra,  "Right  of  Action." 
Consignee,   p.    1441. 
Consignor,   p.    1441. 
Owner,  p.  1440. 
Passes: 

See   "Passes." 
Pleading,   p.   1441: 

Notice   of  loss   and   presentation   of 
claim,  p.  1430. 
Preferences    and    discrimination: 

See    "Interstate   and   Foreign    Com- 
merce." 
Presence     of    shipper,     pp.     1270,     1273, 
1286: 
Burden     of   proving   negligence     on 
shioper    accompanying    stock,    p. 
1457. 
Liability  of   carrier,  p.   1348. 
Neeligence    of    shioper    accompany- 
ing  stock,   p.   1347. 
Requiring     shipoer     to     accompany 
and  care  for  stock: 
See    infra,    "Limitation    of    Lia- 
bility." 
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CARRIERS    OF   LIVE    STOCK,    confd. 
Presence  of  shipper,  cont'd. 

Shipper  failing  to  accompany  stock 
as  agreed,  p.  1458. 
Presentation  of  claim: 

See  "Notice  of  Loss  and  Presenta- 
tion  of   Claim." 
Presumptions   and   burden   of   proof,   p. 
1450: 
All      presumptions     rebuttable,      p. 

1451. 
Authority     of    agent    making     con- 
tract,  p.   1452. 
Complaint     stating     two     or     more 

causes   of  action,  p.  1451. 
Contracts   and   relation   created   be- 
tween  parties,   p.   1453. 
Facilities     for    furnishing     cars,    p. 

1451. 
In  general,  p.  1450. 
Limitation   of  liability: 

See    infra,    "Limitation    of    Lia- 
bility." 
Loss  of  or  injury  to  live  stock  and 

cause  thereof,  p.  1453. 
Negligence,   p.   1454: 

Burden    of    proving    negligence 
on       shipper       accompanying 
stock,    p.    1457. 
Burden     on    carrier    to     excuse 

delay,   p.    1458. 
Burden  on  carrier  to  prove  that 
it  was  not  negligent,  p.   1455. 
Condition  of  car,  p.  1455. 
,  General   rule,   p.   1454. 
Injuries   from  fire,   p.   1455. 
Shipper     failing   to     accompany 

stock   as   agreed,   p.   1458. 
Sickness   of  animals,   p.   1455. 
Notice   of  loss   and  presentation  of 

claim,  p.  1432. 
Presumptions  created  by  statute,  p. 

1452. 
Rebuttal,    pp.    1451,    1453. 
Time   of   injury,   p.    1454. 
Principal  and  agent: 

Authority  of  agents  to  make  special 
contracts: 
See    infra,     "Special     Contracts 
for    Transportation." 
Liability  for  negligence  of  agent,  p. 
1332. 
Pr'"'pd    rules,    tariffs,   waybills,    etc.,    p. 

1298. 
Private   cars,   p.   1268. 
Proximate   cause,   pp.   1316,    1331: 

Evidence  showing  proximate  cause, 
p.  1472. 
Public   enemy,   p.    1309. 
Quarantine,   pp.   1293,   1313. 
Questions   for  jury,  p.   1473: 
Cause   of  injury,  p.  1476. 
Contracts,  p.  1474. 
Delay,   p.   1479. 

Delay  as  cause  of  injury,  p.  1476. 
Delay  in  furnishing  cars,  p.   1479. 
Estoppel,  p.  1475. 
Extent    of    injury    and    damages,    p. 

1479. 
General   rule,   p.   1473. 
Limitation  of  liability,  p.   1393. 


CARRIERS    OF   LIVE    STOCK,    confd. 
Questions   for  jury,  cont'd. 
Negligence,    p.   1476: 

Contributory       negligence,       p. 

1478. 
While    awaiting    transportation, 

p.   1476. 
While  in  transit,  p.  1477. 
Notice   of  loss   and   presentation   of 

claim,  p.  1433. 
Waiver,  p.  1475. 
Rest: 

See  infra,  "Duty  to  Feed,  Wa- 
ter and   Rest." 
Delay   caused   by   stop   for   rest,   p. 

1311. 
Limitation     of    liability,     pp.     1366, 
1367. 
Right  of  action,  p.   1438: 

See  infra,  "Parties." 
Penalty,  p.  1438. 
Right    of    action    in    consignee,    p. 

1440. 
Right   of  action   of   owner,   p.   1439. 
Right   of  action   of  party  in  whose 

name  stock  shipped,  p.  1439. 
Who  has  right  of  action,  p.  1438. 
Special    contracts   for   transportation,   p. 
1291: 
Authority  of  agents  to  make  special 
contracts,  p.  1294: 
For  rates,  p.  1296. 
General   rule,   p.    1294. 
Ratification,   p.    1395. 
To     furnish     cars     at     specified 
time  and  place,  p.  1395. 
Carriage  beyond  own   line,   p.   1393. 
Construction  of  contract,  p.  1297. 
Delay     under     special     contract,     p. 

1314. 
Duress,  p.  1297. 
Failure     to     read      contract     before 

signing,  p.  1293. 
Fraud,  p.  1293. 
In  general,  p.   1291. 
Merger,  p.  1296. 
Modification,  p.  1296. 
Parol,  p.  1391. 
Shipment  across   quarantine  line,  p. 

1293. 
Shipper     violating    interstate     com- 
merce act,  p.   1293. 
Terms  and  mode  of  transportation, 

p.  1293. 
Validity    of     special    contracts,     p. 

1291. 
Want  of  time  to  read   contracts,  p. 
1297. 
Special   damages: 

See    infra,    "Damages    for   Delay   in 
Transportation  and  Delivery." 
Sprinkling   hogs,   pp.   1379,    1271,    1385. 
Failure    to    drench    hogs,    p.    1369. 
Station  agent: 

Authority  of  agents  to  make  special 
contracts: 
See  infra,  "Special  Contracts  for 
Transportation." 
Liability  for  negligence  of  agent,  p. 
1333. 
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CARRIERS    OF   LIVE    STOCK,    cont'd. 
Stock  pens: 

See    infra,    "Duty     to    Provide 
Stock  Pens." 
Actions  for  injury  due  to  negligent 
condition  or  maintenance  of  stock 
pens,   p.    1438. 
Failure  to  lock  stock  pen  gates,  p. 
1345. 
Stockyards: 

See    infra.     "Duty     to     Provide 
Stock  Pens." 
Care  of  stock  within  stockyards,  p. 

1379. 
Cattle  escaping  from  yards,  p.  1335. 
Illustrations    of    liability,    pp.    1335, 

1336. 
Interstate    and    foreign    commerce, 
pp.    3431,    3469,    3533: 
Delivery  to  carrier's  own  stock- 
yards,  p.   3647. 
Liability     for    injury     to     cattle     in 

yards,  p.  1335. 
Limitation  of  liability,  p.  1369. 
Place   of  delivery,  p.   1300. 
Stoppage  in  transitu: 

See  "Stoppage  in  Transitu." 
Strikes,  p.  1313. 

Title,  custody  and  control  of  goods: 
See  "Title,  Custody  and  Control  of 
Goods." 
Trover   and   conversion,   p.   1437. 
Unloading,       Feeding      and      Watering 
Stock: 
See    infra,    "Duty    as    to    Load- 
ing   and    Unloading;"    "Duty 
to  Feed,  Water  and  Rest." 
Breach  or  refusal  of  carrier  to  per- 
form contract,  p.  1385. 
Delay  by  stop  for  food,  p.  1311. 
Delay   caused  by  stop  for  water,  p. 

1311.    " 
Interstate    commerce    act,    p.    3618: 
Accidental   or   unavoidable   cause, 

p.   3636. 
Action    to    enforce    penalty,    p. 

3629. 
Carriers    liable    for    penalty,    p. 

3619. 
Cars    provided    for   food,   water 

and   rest,   p.   3637. 
Damages,   p.  3629. 
Excuses    for    failure   to    unload, 

p.    3626. 
Initial    carrier,    p.    3625. 
Knowingly      and     willfully,      p. 

3631. 
Negligence   of  servant,   p.   3633. 
Penalty    exacted    from    another 

carrier,  p.  3625. 
Preparation     and      facilities,     p. 

3633. 
Proceedings,  p.  3629. 
Separate    offenses,    p.    3632. 
Shipment  through  foreign  coun- 
try,   p.    3633. 
Shipment    under    agreement,    p. 

3633. 
Statutory  provision,   p.   3618. 


CARRIERS    OF   LIVE    STOCK,    cont'd. 
Unloading,      Feeding      and      Watering 
Stock,  cont'd. 
Interstate   commerce   act,   cont'd. 
Terminal     company,     pp.     3619, 

3635. 
Where     stock     had     been    pre- 
viously  confined,   p.   3630. 
Limitation     of     liability,    pp.     1366, 

1367. 
Negligence  of  shipper,  p.   1345. 

Requiring     shipper     to     accom- 
pany  and    care    for   stock,    p. 
1377. 
Requiring   shipper  to   load   and   un- 
load   stock: 
See    infra,    "Limitation    of    Lia- 
•       bility." 
Usages  and  customs,  p.   1391: 

Limitation    of    amount    of     liability 

and   agreed  valuation,   p.   1398. 
Notice   of  loss   and  presentation   of 
claim,  p.   1409. 
Valuation: 

Limitation    of    amount    of    liability 
and  agreed  valuation: 
See    infra,    "Limitation    of   Lia- 
bility." 
Variance,    p.    1449. 
Verdict,   p.   1483. 
Vice: 

See    "Limitation    of    Liability." 
See  infra,   "Inherent  Vice." 
Waiver: 

Questions   for  jury,   p.   1475. 
Water: 

See    infra,    "Duty    to    Feed,    Water 
and    Rest;"    "Unloading,    Feeding 
and   Watering   Stock." 
Weather: 

Exposing  to  inclement  weather,  pp. 
1333,    1338. 
When  liability  begins,  p.  387: 

See    "When   Liability    Commences." 
Yards: 

See   infra,   "Stockyards." 

CARRIERS  OF  PASSENGERS,  p.  1485. 
See  "Ejection  of  Passengers." 
Acceptance  by  carrier  essential,  p.  1505. 
Accommodations      and      duties      durin.g 
transit,  p.  1935: 
Accommodations  in  general,  d.  1936. 
Allegation   of  negligence,  p.   2600. 
Allowing    or    compelling    passenger 
to   expose   himself  to   danger, 
p.   1956: 
Duty  to  protect  passengers: 
See     infra,    "Duty    to    Pro- 
tect   Passengers." 
Allowing    or    compelling    passenger 
to  expose  himself  to  danger: 
General  rules,   p.   1956. 
Preventing     passenger     leaving 

moving  train,  p.  1693. 
Removal      of     passenger     from 
place    of   danger   by   force,   p. 
1961. 
Warning  passengers  of  danger, 
p.  1957. 
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CARRIERS    OF   PASSENGERS,   cont'd. 
Accommodations      and      duties      during 
transit,   cont'd. 
Allowing  passengers  to  alight  tem- 
porarily   at    intermediate    station, 
p.  1963. 
Announcement       of       station       and 

change   of   cars,   p.   1967. 
Carriers   by   water,   p.    1940: 

See  "Carriers  by  Water." 
Chair  cars,  p.  1940. 
Classification  of  passengers,  p.  1943. 
Declaration,    petition    or    complaint, 

p.  2600. 
Degree   of  care  required,   p.   1938. 
Duties  to  drover  alighting  at  inter- 
mediate     stations      to      care      for 
stock,   p.    1967. 
Duty     as     to     passenger     boarding 

wrong  train,  p.   1977. 
Duty    to    care    for    sick    or    injured 

passengers,  p.  1972. 
Duty  to  protect  passengers: 

See     infra,     "Duty     to     Protect 
Passengers." 
Duty    to    provide    sufficient    accom- 
modations, p.   1936. 
Duty  to  provide  suitable  accommo- 
dations, p.   1937. 
Elevators,   p.   1971. 
Equality     of     accommodations,      p. 

1949. 
Evidence,    pp.    2707,    2754: 
Failure  to  heat,  p.  2754. 
Failure  to  warn,  p.   2754. 
Illustrations,    pp.   2754-2756. 
Permitting  passenger  to  occupy 
dangerous    place,    p.    2754. 
Exclusion    of    passenger    from    car 
because   of   bad   moral   character, 
p.    1949. 
Freight  trains,  p.   1940. 
Furnishing  water,  p.   1938. 
Heating,   p.   1938. 

Liability  for  acts  and  omissions  of 
servants: 
See    infra,    "Liability    for    Acts 
and    Omissions    of   Servants." 
Lighting,    p.    1938. 
Mail  cars,  p.  1939. 
Management   of   conveyance: 

See      infra,      "Management      of 
Conveyance." 
Opening  and   closing  of   car   doors, 

p.   1970. 
Opportunity    to    procure     food,    p. 

1972. 
Overloading   conveyance: 

See    infra,    "Overloading    Con- 
veyance." 
Particular  accommodations,  p.  1938. 
Particular  rights  and  duties  in  tran- 
sit,  p.   1951. 
Presumptions  and  burden  of  proof, 

p.   2689. 
Providing   accommodations   inferior 

to  those  agreed  upon,  p.  1941. 
Proximate     and     remote     cause,    p. 
1706. 


CARRIERS    OF   PASSENGERS,   cont'd. 
Accommodations      and      duties      during 
transit,   cont'd. 
Railroads,    p.    1938. 
Rescue    of    passenger    falling    from 

train,    p.    1971. 
Right   to   ride    in   particular    car,   p. 

1937. 
Rules   and  regulations,   p.   1936. 
Seats,   p.    1954. 

Separation  of  male  and  female  pas- 
sengers, p.   1943. 
Separation  of  passengers,  p.  1943. 
Separation    of    white    and    colored 
passengers: 
See  infra,  "Separation  of  White 
and  Colored  Passengers." 
Stopping   over   at   intermediate   sta- 
tions, p.  1973. 
Toilet   room,   pp.   1938,   1939. 
Transfer  of  passengers,  p.  1969. 
Women  and   children,  p.   1939. 
Accommodations  on  vessel: 

See   "Carriers   by  Water." 
Actions,   p.   2553: 

Action   to   recover  charges,  p.   1593. 
Aider  by  subsequent  pleadings  and 

cure   of  error,  p.  2634. 
Amendment,   p.   2633. 
Actions  precedent,  p.  2561. 
Contract  between  carrier  and  third 

persons,   p.   2560. 
Declaration,   petition    or    complaint: 
See     infra,     "Declaration,     Peti- 
tion  or   Complaint." 
Defenses  to  cause  of  action,  p.  2562. 
Determining  character  of  action,  p. 

2565. 
Distinction    between    actions    abol- 
ished,  p.    2568. 
Ejection   of  passengers: 

See    "Ejection    of    Passengers." 
Exceptions,  p.  2632. 
Form  of  action,  p.  2562. 
In  pari  delicto,  p.  2560. 
Instructions: 

See   infra,   "Instructions." 
Issues: 

See  infra,  "Issues." 
Motion,   p.   2632. 
Nature   of  action,   p.   2562. 
Parties,   p.   3568. 
Pleading,   p.   3569. 
Plea   or   answer: 

See  infra,  "Plea  or  Answer." 
Presumptions  and  burden  of  proof: 
See    infra,    "Presumptions    and 
Burden  of  Proof." 
Proceedings         before         interstate 
commerce   commission: 
See     "Interstate      and     Foreign 
Commerce." 
Proof: 

See  infra,  "Proof." 
Questions  of  law  and  fact: 

See    infra,    "Questions    of    Law 
and    Fact." 
Replication,  p.   2631. 
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CARRIERS    OF   PASSENGERS,   cont'd. 
Actions,    confd. 

Rescission   of   contract   of   carriage, 

p.  2561. 
Right  of  action,  p.  2559. 
Scope  of  chapter,  p.  2559. 
Special   demurrer,   p.   2632. 
Tort  or  contract,  pp.  2562,  2563. 
Verdict  and  finding,  p.  3032. 
Act  of   God,  pp.   1679,   1690: 
Delay,   p.    1675. 
Roadbed,  pp.  1807,  1809. 
Aider  by  subsequent  pleadings  and  cure 

of  error,  p.  2634. 
Alighting  from   moving  train   or  car: 

See  "Contributory  Negligence." 
See     infra,    "Boarding     Moving 
Train   or   Car." 
Ejectment     from    moving     train    or 

car,   p.   2485. 
Evidence,   p.   2745. 
Preponderance  of  evidence,  p.  2822. 
Preventing  passenger  leaving  mov- 
ing train,   p.   1962. 
Questions   of  law  and  fact,  p.   2905. 
Scope     of    servant's     authority,      p. 

3066. 
Termination   of  relation,   p.   1531. 
Weight  and  sufficiency  of  evidence, 
p.  2822. 
Alighting  from  train  or  car: 

See    infra,    "Failure    to    Stop;" 
"Reasonable  Time  to  Get  On 
or  Off;"  "Receiving  and  Dis- 
charging Passengers;"  "Stop- 
ping." 
Allowing   passenger   to   alight   tem- 
porarily   at    intermediate    sta- 
tion,   p.    1963: 
Duties  to  drover  alighting  at  in- 
termediate    stations    to     care 
for   stock,   p.    1967. 
Duty   to    afiord    opportunity   to 

leave  train,  p.  1966. 
Duty  to  hold  train  for   passen- 
ger alighting,  p.  1966. 
General  rule,  p.  1963. 
Notice,  warning  and  time  to  re- 
board,   p.  1965. 
Sudden  jerks,   p.  1966. 
Whether  passenger  justified,  p. 
1964. 
Assisting    passengers    to    board    or 
alight,  p.  1910: 
Duty  in   general,  p.   1910. 
Effect  of  promise,  p.  1914. 
Effect    of    rules    of    carrier,    p. 

1915. 
Extent  of  assistance,  p.  1915. 
Failure  to  furnish  proper  place 

for  ali'ghting,  p.  1913. 
Heavy  baggage,  p.  1913. 
Illustrations,    p.    1910,    1913. 
Instances    in    which    failure     to 
furnish  assistance  held  to  con- 
stitute negligence,  p.   1913. 
Passenger   leaving   train   at    in- 
termediate  station,   p.   1915. 
Presence   of  husband   to  assist, 
p.   191.-). 


CARRIERS    OF   PASSENGERS,   cont'd. 
Alighting  from  train  or  car,  confd. 

Duty  to  protect  passengers,  p.  3036. 
Duty    to    see    whether    passengers 

have  gotten  on  or  off,  p.  1898. 
Duty  to  warn  passengers  of  danger, 

p.  1937. 
Ejection  from  moving  train  or  car, 

p.  2485. 
Evidence,  p.  2749: 

Notice  of  intention  to  alight,  p. 

2751. 
Rules  of  carrier,  p.  2752. 
Sudden   starting,  p.  2749. 
To    show    length     of    time    of 
stop,  p.  2753. 
Invitations  to  alight: 

See    infra,    "Misleading    Invita- 
tions  to  Alight." 
Misleading  invitations   to  alight: 
See    infra,    "Misleading    Invita- 
tions  to   Alight." 
Persons  at  station  to  assist  or  take 
leave  of  departing  passengers, 
or  to  meet  incoming  passen- 
gers: 
See  "Licensees,  Trespassers,  In- 
truders,  Etc." 
Preponderance  of  evidence,  p.  2820. 
Station      platforms      and     alighting 
places: 
See      "Stations     and      Stopping 
Places." 
Scope   of  servant's   authority  in  in- 
viting   or   directing  passenger    to 
alight  at  dangerous  place,  p.  2065. 
Sudden  jerks   and  jolts,   p.   1996. 
Warning  of  danger,  p.   1927. 
Weight  and  sufficiency  of  evidence, 
p.    2830. 
Allegations  as  to  negligence  and   cause 
of  injury,   p.   3579: 
Accommodations  and  duties  in  tran- 
sit, p.  3600. 
Allegation    of    negligence   in   terms, 

p.   2581. 
Allegation   of  simple  negligence,   p. 

3581. 
Allegations  as  to  agent  or  servant 

at  fault,  p.   2607. 
Alleging  act  to  be  that  of  carrier,  p. 

2607. 
Alighting  at  intermediate  station,  p. 

2601. 
Assaults,  p.  2606. 
Assisting  passenger,  p.  2601. 
As  to  stations  and  stopping  places, 

p.  2590. 
Authority    of   agent    or    servant,    p. 

2608. 
Averment      of    basis    or     bases    for 

negligence,  p.  2590. 
Carriage  beyond  destination,  p.  2601. 
Charging  negligence,  p.  2579. 
Collisions,   p.   3604. 
Connection  between  negligence  and 

cause  of  injury,  p.  3611. 
Derailment,  p.  3603. 
Effecf    of    knowledge    of    particular 
act  of  negligence,   p.  2588. 
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CARRIERS   OF   PASSENGERS,   cont'd. 
Allegations  as  to  negligence  and  cause 
of   injury,   cont'd. 
General  averment   of  negligence,   p. 

2583. 
In  general,  p.  2579. 
Insults  by  servants,  p.  3606. 
Jerks   and  jolts,  p.  2603. 
Management  of  conveyance,  p.  2602. 
Protection  of  passenger,  p.  3606. 
Proximate     and     remote     cause,    p. 

2611. 
Receiving   and    discharging   passen- 
gers, p.  2595. 
Restruction  of  general  averment  by 

other  averment,  p.  3589. 
Roadbed  and  track,  p.  2593. 
Specific  averment  of  negligence,  p. 

2582. 
Speed  of  train  or  car,  p.  2603. 
Stations     and     stopping    places,    p. 

2590. 
Vehicle,   p.   3594. 
Violation  of  statute  or  ordinance,  p. 

2610. 
Wanton    and    vi^ilful    negligence    or 
injury,    pi.     2581. 
Amendment,  pp.  2633,  3660. 
Animals,   p.  1500. 

Announcement   of   stations   or  stopping 
places,  pp.  1905,  1967: 
As  invitations  to  alight: 

See    infra,    "Misleading    Invita- 
tion to  Alight." 
Duty,   p.   1906. 
Duty    to    exercise    reasonable    care 

and  skill,  p.  1906. 
Duty    under    carriage     contract,     p. 

1906. 
Invitations   to   alight: 

See  infra,  "Invitation  to  Alight;" 
"Misleading      Invitations      to 
Alight." 
Negligent    announcement    resulting 

in  injury,  p.  1907. 
Notice  of  stations,  p.  1906. 
Penalty,  p.   1906. 
Promise  of  employee,  p.  1908. 
Sleeping  passenger,   p.   1907. 
Statutes,  p.   1905. 

Sufficiency      of     announcement,      p. 
1907. 
Answer: 

See  infra,   "Plea  or  Answer." 
Appeal  and  error,  p.  3038: 

Harmless     error    in    instruction,    p. 
2943. 

Arrest: 

See   "False    Imprisonment   and   Ar- 
rest." 
Assault  and  battery,  p.  3041: 

See     infra,     "Duty     to     Protect 
Passengers;"  "Insults." 
Acts   which   are   or   are   not  within 
scope    of    employment,    pp.    2043, 
2068. 
Allegation  of  negligence,   p.   2606. 
Assault    outside    scope    of    employ- 
ment,  pp.   2043,   2068: 


CARRIERS    OF   PASSENGERS,   cont'd. 
Assault   and   battery,   cont'd. 

Assault    outside    scope    of    empJoy- 
ment,   cont'd. 
Accidental  blow  by  servants  en- 
gaged   in    playful    scuffle,    p. 
2050. 
Acts    done    in    connection    with 
collection  of  tickets  and  fares, 
p.  3048. 
Acts  which  are  or  are  not  within 
scope  of  employment,  p.  204,-i. 
Application  of  the  rule,  p.  2047. 
Assault   by  baggage   master,   p. 

2049. 
Assault  by  conductor  upon  pas- 
senger who  has  alighted  from 
street   car,   p.   2050. 
Assault  by  steward  and  waiters 

on  steamboat,  p.  2049. 
Assaults  committed  after  the  re- 
lation of  carrier  and  passenger 
is   terminated,  p.  2049. 
Duty  of  other  servant,  p.  2046. 
Illustrations,  p.   2047. 
Limitation  of  the  rule,  p.  3046. 
Minority  rule,  p.  3043. 
Passenger    carried    by    destina- 
tion, p.  2050. 
Presumption     as     to     scope     of 

duty,  p.  2050. 
Prevailing  rule,   p.   2044. 
Assaults    within    scope    of    employ- 
ment,   pp.    3043,    2068. 
Carrier    guarantor   against    assaults, 

p.   2043. 
Damages,    p.    3064. 
Declaration,    petition    or    complaint, 

p.   2606. 
Ejection   of  passengers: 

See  "Ejection  of  Passengers.'' 
Evidence,   pp.   2767,   3768. 

Weight  and  sufficiency,  p.  3785. 
Exemplary  damages,   p.  3070. 
Failure  of  agent  to  comply  with  law 

as  to  uniform,  p.  2056. 
General   rule  as   to   liability  of  car- 
rier  for   assault   by   employee,    p. 
2041. 
Justifiable   assaults,   p.   2050: 

Acts    done    in     self-defense,     p. 

2051. 
Assaults   provoked  by  the  pas-- 

senger,  p.  3054. 
Forcible    expulsion    of    passen- 
gers,  p.   2053. 
General  rule,  p.  2050. 
Liability  of  carrier,  p.  2050. 
Negligence  immaterial,   p.   2042. 
Palace   cars   and   sleeping  car  com- 
panies,  p.   3309: 
Liability  of  carrier  for  servants 
of  sleeping  or  palace  car  com- 
panies, p.  3074. 
Presumptions  and  burden  of  proof, 

p.  3701. 
Provocation  by  passenger,   p.  2054: 
General   rule,   p.   2054. 
Insults,  p.  2054. 
Language,  p.  3054. 
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CARRIERS    OF   PASSENGERS,   cont'd. 
Assault  and  battery,   cont'd. 

Provocation  by  passenger,  confd. 
Liability  of  carrier,  p.  2054. 
Mitigation,   p.    2055. 
Threats,  p.  2054. 
Removal  of  passenger  from  place  of 

danger    by   force,    p.    1961. 
Self-defense,  p.  2051: 

Circumstances      justifying      the 

act,  p.  2052. 
Degree  of  force  permissible,  p. 

2052. 
General  rule,  p.  2051. 
Liability  of  carrier,  p.  2051. 
What  constitutes  self-defense,  p. 
2052. 
Servants  invested  with  authority  of 

peace  officers,  p.  2075. 
Unintentional  assaults  upon  passen- 
gers,  p.   2068. 
What  constitutes  assault,  p.   2042. 
Assumed  risk,  p.  1693. 
Baggage: 

See   "Baggage." 
Bell-ropes,   p.   1827. 
Boarding  moving  train  or  car: 

See  infra,  "Alighting  from  Mov- 
ing Train    or   Car." 
Contributory  negligence: 

See  "Contributory   Negligence." 
Evidence,  p.  2745. 

Misdirection    as    to    arrival    or    de- 
parture  of  train,   p.   1929. 
Sudden  jerks  and  jolts,  p.  1998. 
Weight  and  sufficiency  of  evidence, 
p.  2814. 
Boarding   train   or   car: 

See      "Stations      and     Stopping 

Places." 
See    infra,    "Failure    to    Stop;" 
"Reasonable  Time  to   Get  on 
or  Off;"  "Receiving  and  Dis- 
charging   Passengers;"    "Safe 
Place  to  Board  or  Alight  and 
Intervening    Tracks;"    "Stop- 
ping." 
Assisting    passengers    to    board    or 
alight,  p.  1910: 
Duty  in  general,   p.  1910. 
Effect  of  promise,  p.  1914. 
Effect  of  rules  of  carrier,  p.  1915. 
Extent  of  assistance,  p.   1915. 
Failure  to  furnish  proper  place 

for   alighting,   p.   191.?. 
Heavy  baggage,  p.  1912. 
Illustrations,   pp.   1910,   1912. 
Instances    in    which    failure    to 
furnish  assistance  held  to  con- 
stitute negligence,  p.  1913. 
Passenger   leaving    train    at    in- 
termediate  station,   p.   1915. 
Presence   of  husband   to   assist, 
p.   1915. 
Contributory  negligence: 

See  "Contributory  Negligence." 
Directions  as  to  boarding  trains,  p. 

1918. 
Duty  to  protect  passengers,  p.  2026. 


CARRIERS    OF   PASSENGERS,   cont'd. 
Boardmg  train  or  car,   cont'd. 

Duty    to    see    whether    passengers 

have  gotten  on  or  off,  p.  1898. 
Duty  to  warn  passengers  of  danger, 

p.  1927. 
Persons  at  station  to  assist  or  take 
leave  of  departing  passengers, 
or  to  meet  incoming  passen- 
gers: 
See      "Licensees,      Trespassers, 
Intruders,  etc." 
Warning    of,   danger,    p.    1927. 
Boarding  wrong  train: 

Duty  to  passenger,  p.  1977. 
Brakeman: 

Ejection  of  passengers: 

See   "Ejection   of  ■  Passengers.'' 
Brakes,   p.    1827.  •.; 

Brokers: 

See    "Ticket    Brokers." 
Burden   of  proof: 

See    infra,    "Presumptions    and 
Burden   of   Proof." 
Cable  cars,  p.  1488. 
Care: 

See    infra,    "Degree    of     Care     Re- 
quired." 
Carriers  by  water: 

See   "Carriers   by  Water." 
Carrying  beyond  destination: 

Allegation  of  negligence,  p.  2601. 

Damages,    p.    3046. 

Declaration,    petition    or    complaint, 

p.    2601. 
Ejection    of    passengers,    p.    2457. 
Evidence,    pp.    2753,    2706. 
Excessive   damages,   p.   3061. 
Exemplary   damages,  p.   3057. 
Presumptions  and  burden  of  proof, 

p.   2689. 
Weight  and  sufficiency  of  evidence, 
p.   2831. 
Cars: 

See  infra,  "Management  of  Con- 
veyarice;"    "Right    and    Duty 
to    Ride    on    Particular    Train 
or   Car;"   "Vehicles." 
Chair   cars,   p.   1940. 
Inspection   and   repair: 

See   infra,   "Inspection  and   Re- 
pair." 
Instructions,    p.   2968. 
Management  of  conveyance: 

See      infra,      "Management      of 
Conveyance." 
Opening  and   closing  of  car   doors, 

p.   1970. 
Questions  of  law  and  fact,  p.  2880: 
Cars    and    equipment    of    street 

railroads,   p.   2881. 
Condition  of  car,  p.  2880. 
Defective    cars,    pp.    2880,    2881, 

2891. 
Inspection  of  car,  p.  2880. 
Railroad    cars,   p.   2880. 
Right   to   ride   in   particular   car,   p. 
1937. 
Chair  cars,  p.  1940. 
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CARRIERS    OF   PASSENGERS;  cont'd. 
Change  of  cars: 

Announcement,   p.    1967. 
Character: 

Exclusion     of     passenger    from    car 
because    of   bad   moral    character, 
p.  1949. 
Character  in  evidence: 

Character   of  parties,  p.   2726. 
Charges: 

See  "Charges;"  "Tickets  and  Fares." 
Chartered   conveyance: 

Who  liable  for  injury  on   chartered 
conveyance,  p.  2091. 
Circus   company   employees,   p.   1474. 
Civil    rights: 

See    infra,      "Separation     of     White 
and   Colored    Passengers." 
Collisions,    p.    1999: 

Act  of  Gad,  p.  737. 

Allegation  of  negligence,  p.  2604. 

Carriers     of     live    stock,      pp.    1369, 

1381. 
Collision     between   automobile    car- 
rier and  other  vehicle,  p.  2015. 
Collision   resulting  from  concurrent 
negligence  of  two  carriers,  p. 
2083: 
Ne.gligencc   of   other   carrier  no 

defense,    p.    2083. 
Negligent      carriers     liable,     p. 

2083. 
Presumption    of    negligence,    p. 
2084. 
Collisions     between    trains     or    cars 
operated    on    the    same   track, 
p.   2000. 
Collisions   between   vehicles    of   dif- 
ferent  carriers,    p.    2009: 
As  between  two  carriers  whose 

tracks   cross,   p.   2014. 
Collisions    between    street    cars 
and    trains   or    cars   of   inter- 
secting    railroad,     or       street 
railway,    companies,    p.    2011. 
Collisions  between  trains  of  in- 
tersecting railroads,   p.   2010. 
Condition    of  track  no    excuse, 

p.  2015. 
Degree   of  care,   p.  2010. 
Duty  to   stop,   look   and   listen, 

p.  2013. 
Effect  of  contract  between  car- 
riers, p.  2011. 
Effect   of   information    by   rail- 
road  employee,   p.  2014. 
General   rule,    p.    2009. 
Collisions   of  street  cars   with  road 

vehicles,    p.    2004. 
Collisions   of  trains  with  cattle  and 

other  obstructions,   p.  2004. 
Collisions   with   cars   on   parallel   cr 

side   tracks,  p.   2008. 
Collisions      with     structures     along- 
side the  track,  p_.  2008. 
Contributory    Negligence: 

Dangerous    position    of   passen- 
ger,   p.    2165. 
Standing   in   car,   p.   2169. 
Crossing     intersecting     streets,     p. 
2007. 


CARRIERS    OF   PASSENGERS,   cont'd. 
Collisions,    cont'd. 

Declaration,    petition    or    complaint, 

p.    2604. 
Disobedience   of  orders,   p.   2003. 
Evidence    admissible    under    allega- 
tion   of  collision,   p.   2762: 
General    rule,    p.    2762. 
Illustrations,   pp.   2762-2766. 
Evidence    to    rebut    presumption    of 

negligence,  p.  2844. 
General  rules,  p.  1999. 
Instructions,   p.   2975: 

Burden    of  proof   of   negligence 

of   carrier,   p.   2978. 
Collision     with    animal     or    ob- 
struction   on   track,   p.   2978. 
General  rules,  p.   2975. 
Illustrations,    pp.    2975-2979. 
Limited  liability  act,  p.  4040. 
Presumption,    p.    2809. 
Presumptions   and  burden   of  proof, 

p.  2696. 
Questions  of  law  and  fact,  p.  2894: 
Collision    at    crossing,   p.    2897. 
Failure   to   keep   switch    locked, 

p.  2897. 
General   rule,    p.    2894. 
Illustrations,  pp.  2894-2898. 
Nonsuit  or  direction  of  verdict, 
p.  2898. 
Weight  and  sufficiency  of  evidence, 
p.    2809. 
Colored  passengers: 

See    "Carriers    of    Passengers." 
See        infra,       "Separation        of 
White    and    Colored    Passen- 
gers." 
Duty  to  protect,  p.   2018. 
Indictment    for    not    providing   sep- 
arate  coaches,   p.    181. 
Commencement   of   relation: 

See   "Relation   of   Carrier   and   Pas- 
senger." 
Commerce: 

See   "Interstate   and   Foreign   Com- 
merce." 
Common  carriers,  p.  3. 
Companies   and  persons   liable,   p.   2079: 
Carrier     transporting      soldiers     for 

government,    p.    2080. 
Cars     in    exclusive     control     of    an- 
other  carrier,  p.   2079. 
Delegation   of   duties   by   carrier,   p. 

2079. 
Delegation     to     construction     com- 
pany,  p.   2079. 
Injury      due     to    concurrent     negli- 
gence,  p.   2081: 
Collision    resulting    from    con- 
current      negligence       of 
two   carriers,    p.    2083: 
Negligence  of  other  carrier 

no   defense,   p.   2083. 
Negligent  carriers  liable,  p. 

2083. 
Presumption   of  negligence, 
p.   2084. 
In  general,  p.  2081. 
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CARRIERS    OF   PASSENGERS,   cont'd. 
Companies    and    persons    liable,    cont'd. 
Injury     due     to     concurrent     negli- 
gence,  cont'd. 
Negligence   of  other  carrier  no 

defense,   p.   2082. 
Negligent     carriers      liable,      p. 
2081. 
Instructions,  p.  3001. 
Liability    for   injuries    on     consoli- 
dated lines,  p.   2091. 
Liability   for   negligence    in     opera- 
tion  of  trains   of   another   carrier, 
p.  2080. 
Liability    of     carrier    for    injury   to 
passengers   of  another   carrier,   p. 
2080. 
Liability  of  carrier  operating  trains 
over   another's   lines,   p.   2085: 
As     affected    by     compensation 

received,    p.    2087. 
Efifect   of   illegality   of   contract 

between  companies,  p.  2086. 
General  rule,  p.  2085. 
Liability   for   injury   to   passen- 
gers   of      another    lessee      of 
tracks,  p.  2086. 
Liability       for      negligence      of 

owner   of   road,   p.   2085. 
Operating    trains     over    tracks 
leased  from  state,  p.  2086. 
Liability    of    electric    company    fur- 
nishing power,   p.   2080. 
Liability  of  employee   of  carrier,  p. 

2080. 
Liability   of   lessor,   p.    2087: 
General  rule,  p.  2087. 
Leases   under   statutory  author- 
ity, p.   2088. 
Lease   illegal   or   ultra   vires,    p. 

2088. 
Lessor  liable  for   negligence   of 
lessee,    p.    2087. 
,     Lessor's     liability     to    its     own 
passengers,    p.    2088. 
Liability   for   indignities   of   fel- 
low passengers,  p.  2088. 
Liability     of   lessor     of     steam- 
boat,  p     2089. 
Liability  of  seller  of  ticket,  p.  2080. 
Liability  when  railroad  operated  by 
trustee,   p.   2089: 
Liability     of    railroad     operated 

by  trustee,  p.  2089. 
Liability  of  trustee,  p.   2089. 
Preponderance  of  evidence,  p.  2834. 
Questions  of  law  and  fact,  p.  2913. 
Railroads    in   hands    of    receiver,    p. 
2089: 
Liability  of  profits   and   income 

of   railroad,   p.   2090. 
Liability   of    railroad    after    dis- 
charge  of  receiver,  p.   2090. 
Liability     of    railroad     in     gen- 
eral, p.  2090. 
Liability   of   railroad   in   official 

capacity,   p.    2089. 
Personal  liability  o*  -'iceiver,  p. 
2089. 


CARRIERS    OF   PASSENGERS,   cont'd. 
Companies    and    persons    liable,    cont'd. 
Stations  and  approaches,  p.  20S4: 
Duties      as      to     passengers    of 

other   carrier,   p.    2084. 
Duty     to     protect      passengers 
from     negligence     of     other 
carrier,   p.    2085. 
General    rule,    p.    2084. 
Station   owned   by    independent 

company,    p.   2085. 
Stations   used    by   several    car- 
riers,   p.   2084. 
Weight  and  sufficiency  of  evidence, 

p.    2834. 
Who   liable    for   injuries     occurring 
on      chartered       conveyances,      p. 
2091. 
Compensation: 

See  "Tickets  and  Fares." 
Complaint: 

See  intra,  "Declaration,   Petition  or 
Complaint." 
Concurring  acts   of  negligence,   p.   1692. 
Conductor: 

See    infra,    "Liability    for    Acts 
and    Omissions   of    Servants." 
Ejection   of  passengers: 

See   "Ejection   of   Passengers." 
Promises   of   conductor   as   to  stop- 
ping at  station,   p.   1863. 
Conflict  of  laws: 

Carriage  by  water,  p.  3976. 
Enforcement    of    Nebraska    statute 
making    carrier    liable  as  insurer, 
p.    1766. 
Connecting  carriers: 

See   "Connecting  Carriers." 
See  infra,  "Companies  and  Persons 
Liable." 
Consolidation: 

Liability    for    injuries     on     consoli- 
dated lines,  p.  2091. 
Constitutional  law: 

See   "Interstate   and   Foreign   Com- 
merce." 
Construction  companies,   pp.   2073,   2079. 
Construction  train,  p.   1552. 
Contagious  disease,  p.  2018. 
Contractors,  p.  2072. 
Contracts,   p.   1501: 

Special     contracts     for    transporta- 
tion, p.  1639. 
Consideration,  p.   1639. 
Contract    for    free    carriage,   p. 

1640. 
Contracts     relating     to      excur- 
sions, p.  1640. 
Illustrations,    pp.    1639,    1640. 
Ratification  of  contract,  p.  1641. 
Validity  of  contract,  p.  1639. 
Waiver  of  conditions,  p.  1641. 
Contributory  negligence: 

See    "Contributory    Negligence." 
Control    and    management    of    convey- 
ance: 
See  infra,  "Management  of  Convey- 
ance." 
Costs,  p.   3038. 
Couplings,  p.  1826. 
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CARRIERS    OF   PASSENGERS,    cont'd. 
Criminal  law: 

See   "Criminal   Law." 
Crossing  other  tracks: 

See    "Contributory    Negligence," 
Crossings: 

Announcing     station     and     stopping 
train,  as  required  by  law,  at  cross- 
ing, p.   1926. 
Crowding,  pp.  1951,   1979. 

Injury   by   crowd,   p.   2026. 
Questions  of  law  and  fact,   p.  3887. 
Crowds  at  stations,  p.  1796. 
Damages,  p.  .S039: 

Aga-ravation,   p.   307.^. 
Arfest,  pp.  3065,  3070. 
Assault  and  battery,  pp.  3064,  3070. 
Breach    of    contract   of    transporta- 
tion,  p.    3040: 
Breach   of  contract  contained  in 
mileage  book  to  issue  an  ex- 
change  of  ticket,  p.   3041. 
Breach   of  contract  to   carry  to ■ 
a  certain  place  and  return,  p. 
3041. 
Breach   of    contract  to    furnish 
cars  for  an  excursion,  p.  3041. 
Breach     of      contract     to    hold 

train,  p.  3041. 
Breach  of  contract  to  issue  an- 
nual passes,  p.  3041. 
Breach    of    contract    to    reserve 
drawing      room      in     sleeping 
car,  p.   3041. 
Carrying  beyond  destination,  p. 

3046. 
Change    of    schedule    of    trains, 

p.    3042. 
Delay  in  transportation,  p.  3044. 
Elements  and  measure  of  dam- 
ages  in   general,   p.   3040. 
Excessive    damages,   p.   3058. 
Exemplary    damages: 

See    infra,    "Exemplary   Dam- 
ages." 
Failure  to  carry  to   destination, 

p.   3045. 
Failure   to   return   to   passenger 
that    part    of   his   ticket   enti- 
tling    him    to    transportation 
by     a    connecting      carrier,    p. 
3043. 
Failure    to     stop     according  ^  to  ■ 
previous   notice   at   a   particu- 
lar  place   at   a   time   specified, 
p.    3043. 
Failure  to  stop  a  sufficient  time 
to  allow  passenger  to  get   on 
or  ofif  train,  p.   3043. 
failure   to    stop   for   person   de- 
siring   to     take     passage,    p. 
3042. 
Getting  off  at  wrong  station  or 
place  by  direction  of  carrier's 
employees,    p.    3045. 
Mental  suiifering,  pp.  3049,  3063, 

3064,    3083. 
Kefusal     of     transportation,     p. 
3042. 


CARRIERS    OF   PASSENGERS,   cont'd. 
Damages,   cont'd. 

Breach    of    contract    of    transporta- 
tion,  cont'd. 
Refusal  to  sell  ticket  to  one  ap- 
plying   for    transportation,    p. 
3042. 
Carrying     beyond      destination,      p. 

3046. 
Contracts,  p.  3040. 
Delay  in   transportation,  p.   3044. 
Ejection   of  passengers: 

See    "Ejection    of    Passengers." 
Excessive   damages,   pp.   3058,   3073: 
Ejection,  p.  3097. 
Personal   injuries,   p.    3073. 
Exemplary   damages: 

See     infra,     "Exemplary      Dam- 
ges." 
Failure   to    carry   to    destination,    p. 

3045. 
Getting    ofl    at    wrong    station    or 
place     by     direction     of    carrier's 
employees,  p.  3045. 
Instructions,  pp.  3009,  3015. 

Actions  for  ejection,  p.  3030. 
Mental     suffering,     pp.     3049,     3063, 
3064,    3083: 
Ejection     of      passengers,      pp. 
3049,    3063,   3064,    3083. 
Mitigation,   p.   3073. 
Personal   injuries,   p.   3063: 
Aggravation,   p.   3073. 
Assaults,  p.   3064. 
Damages     recoverable    for    hu- 
miliation suffered  as  result  of 
an  unlawful  arrest,  p.  3065. 
Elements    of    damages    in    gen- 
eral, p.   3063. 
Exemplary   damages: 

See        infra,        "Exemplary 
Damages." 
Excessive   damages,   p.   3073. 
Injury  to  character  may  not  be 

considered,    p.    3065. 
Injury    to    earning    capacity,    p. 

3063. 
Insults,  p.  3064. 

Measure     of    damages     in    gen- 
eral,   p.    3063. 
Medical    attendance,    p.    3063. 
Mental  suffering,  pp.  3049,  3063, 

3064,    ,3083. 
Mitigation,  p.   3073. 
Pain  and   sufifering,  p.   3063. 
Punitive    damages: 

See       infra,        "Exemplary 
Damages." 
Threats,  p.  3064. 
Pleading  damages,  p.  2625: 
General  rules,   p.   2625. 
Punitive  damages,  p.  2627. 
Provocation       by       passenger      for 
wrongful    conduct    of    conductor, 
p.   3073. 

Punitive    damages: 

See     infra,     "Exemplary      Dam- 
ages." 
Questions  of  law  and  fact,  p.  2848. 
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CARRIERS    OF   PASSENGERS,   cont'd. 
Damages,  cont'd. 

Refusal   of  transportation,   p.   3042. 
Special      damage       iflependent      on 
knowledge)    of    circumstances,     p. 
3051. 
Danger: 

Allowing    or    compelling    passenger 
to   expose   himself   to   danger, 
p.   1956: 
Duty    to    protect    passengers: 
See     infra,     "Duty   to     Pro- 
tect   Passengers.'' 
General  rules,  p.   1956. 
Preventing     passenger     leaving 

moving  train,   p.   1962. 
Removal      of      passenger     from 
place    of   danger   by   force,   p. 
1961. 
Warning  passengers  of  danger, 
p.    1957. 
Avoiding  dangers   encountered   dur- 
ing journey,  p.  1981. 
Duty    to    protect    passengers: 

See    infra,    "Duty    to     Protect 
Passengers." 
Dangerous  position: 

See  "Contributory   Negligence." 
Dead  bodies: 

See   "Dead    Bodies.'' 
Declaration,     petition     or    complaint,   p. 
2569: 
Actions  for  failure  to  perform  con- 
tract  or   duty  in  general,  p.  2571. 
Actions     for     personal     injuries,    p. 
2575: 
Allegations  as  to  agent  or  serv- 
ant at  fault,  p.  2607. 
Allegations    as    to    contract    or 

relation,  p.  2577. 
Allegations     as      to     negligence 
and  cause  of  injury: 
See    infra,    "Allegations    as 
to   Negligence   and   Cause 
of    Injury." 
Allegations    as    to    time,     place 

and  vehicle,  p.  3579. 
Allegations     as     to    injury    sus- 
tained,  p.  2614. 
Alleging  act  to  be  that  of  car- 
rier,   p.    2607. 
Assumed    risks,   p.   2614. 
Connection  between   negligence 
and   cause   of   injury,   p.   3611. 
Contributory       negligence,       p. 

2615. 
Duplicity,    p.   2576. 
Injury    sustained,    p.    2614. 
Negativing    assumed     risks,    p. 

2514. 
Negativing    contributory    negli- 
gence, p.  2615. 
Pleading   in   general,   p.   2575. 
Proximate  and  remote  cause,  p. 

2611. 
Violation     of    statute     or    ordi- 
nance,   p.    2610. 
Allegations  as   to  parties,   p.   2570. 
Allegation   as   to    status   as    carrier, 
p.  2570. 


CARRIERS    OF   PASSENGERS,   cont'd. 
Declaration,      petition      or      complaint, 
cont'd. 

Duty  to   receive  and  carry,  p.  2571. 
Ejection    of   passengers: 

See    "Ejection    of    Passengers."' 
Failure  to  set  down  at  destination, 

p.    2574. 
Failure     to     stop     and     receive,    p. 
^  2573. 
Fraud,  mistake,  or  negligence  as  to. 

ticket  or  transfers,  p.  2572. 
Functions  of  declaration,  p.  2569. 
In   general,   p.   2569. 
Joint  defendants,  p.  2370. 
Misinformation    or    incorrect    infor- 
mation, p.  2573. 
Negativing  contributory  negligence, 

pp.  '2615,    2625. 
Pleading  damages,   p.   2625. 
Putting  passenger   on    wrong  train, 

p.    2574. 
Refusal     to     receive     and    carry,    p. 

2571. 
Separation  of  passengers,  p.  2574. 
Declarations  and  admissions,  p.  2733. 
Degree  of  care  required,  pp.  1679,  1713; 
See  "Carriers  by  Water." 
See      infra,    "Liability      as     In- 
surer;"   "Liability  for    Negli- 
gence." 
Application   of  the  rule,  p.   1749. 
Approved  statements  of  the  rule,  p. 

"1742. 
Care    varying    with    conditions    and 

circumstances,    p.    1762. 
Correctness     of   the    statements,     p. 
1723: 
Cases   declaring  the   statements 

erroneous,    p.    1726. 
Cases      upholding       the      state- 
ments, p.  1724. 
Generally,    p.    1723. 
Greatest  human  care,  p.  1738. 
Greatest  possible  care,  p.  1727. 
Highest  degree  of  care,  p.  1724, 

1727. 
Instructions    in    effect    exacting 
the   greatest   human   care  up- 
held,   p.    1725. 
Sufficiency     of    the    statements 
when  properly  limited  or  ex- 
plained, p.   1732. 
Texas,    p.    1728. 
Utmost   care,    p.    1724,    1726. 
Duty   to    passenger   and    employee 

distinguished,    p.    1717. 
"Extraordinary,"  p.  1718. 
"Extreme,"   p.   1718. 
Freight    trains: 

See  infra,   "Freight  Trains." 
General  rule,  p.   1713. 
General  statements  of  rule,  p.  1718, 
"Great,"    p.    1718. 
"Greatest"   care,   p.   1720. 
Greatest   human   care,   p.   1722. 
"Greatest  possible"   care,   p.   1721. 
Hackney  coaches,  p.  1749. 
"Highest"   care,   p.   1720. 
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CARRIERS    OF   PASSENGERS,   cont'd. 
Degree   of   care   required,   cont'd. 

Highest     care    consistent     with    the 

possibility   of   injury,    p.    1733. 
Highest   practical   care,   p.   1739. 
Highest   practical    care     of    capable 
and  faithful  railroad  men,  p.  1740. 
Instructions,    p.    1718. 
Insurer; 

See      infra,      "Liability     as      In- 
surer." 
Intoxication     of    passenger     as    af- 
fecting   degree    of    care     required, 
p.    1763. 
Liability     as    affected     by    age,    sex, 

and  physical   disability,  p.   1762. 
Management      of       conveyance,      p. 

1978. 
Mode  of  convej'ance   iin3naterial,   p. 

1749. 
"Most  exact"   care,  p.   1720. 
Ordinary  care,  p.  1716. 
Passenger: 

See   "Contributory   Negligence.'' 
Passengers     in      transportation,      p. 

1714. 
Pecuniary  ability  of  carrier,  p.  1716. 
Position    occupied,    p.    1763. 
Private     carriers    of     passengers,    p. 

1717. 
Prudent  men,  p.  1735. 
Questions  of  law  and  fact,  p.   i76C. 
Railroad,    p.    1749. 
Reasonable   care,   pp.   1716.   ]741. 
Receiving    and    discharging   passen- 
gers; 
See  infra,    "Receiving    and  Dis- 
charging   Passengers." 
Risks  taken  by  passenger,  p.   1714. 
Roadbed; 

See  infra,  "Roadbed  and  Track.'' 
.Stage  coaches,  p.  1749. 
Statement   requiring  the    care    usu- 
ally   exercised    by    the    particular 
carrier,   p.   1734. 
Statement     requiring     the      highest 
care     consistent   with     the     possi- 
bility   of    injury,    p.    1733. 
Statement   requiring  the   highest   or 

utmost  practical   care,   p.   1739. 
Statements     making      the     care     of 
prudent  men  the  standard,  p. 
173.5; 
General  rule,  p.  1735. 
Statements  limiting  the  care  by 

the   circumstances,   p.    1736. 
Statements     requiring    the   care 
of   very   prudent     men   under 
the   circumstances,   p.   1737. 
Statements    requiring   the   high- 
est  care    of   prudent,   or   very 
prudent    men,    p.    1735. 
Statements   requiring   the   high- 
est  care   of   prudent   men   un- 
der the  circumstances,  p.  1736. 
Statements  of  rule,  p.  1718. 
Statements    requiring   an    extremely 

high   degree   of  care,   p.   1719. 
Statements      requiring       "extraordi- 
nary,"     "great,"      "extreme"       or 
"strict"   care,  p.   1718. 


CARRIERS    OF   PASSENGERS,   cont'd. 
Degree    of   care   required,   cont'd. 

Statements    requiring    the    care    ex- 
ercised   by    other    similar    carrier, 
p.    1734. 
Statements   requiring   the    "highest" 

or  "greatest"  care,  etc.,  p.  1730. 
Statement   requiring  the   highest   or 

utmost   practical   care,   p.   1739. 
Statements     requiring    the   "highest 
possible"    or   "greatest     possible" 
care,   etc.,   p.  1721. 
Statements     requiring     the     highest 
practical     care     of     capable     and 
faithful   railroad   men,   p.   1740, 
Statements     requiring      the    highest 

reasonable  care,  p.   1741. 
Statements  requiring  the  "most  ex- 
act" care,  etc.,  p.  1720. 
Statements   requirmg   the    "utmost" 

care,  etc.,  p.  1719. 
Statements  which,  in  effect,  require 
the   greatest   human    care,    etc.,   p. 
1723. 
Stations   and   stopping   places; 

See     "Stations     and     Stopping 
Places." 
Statutory    rule      in    California     and 

other  states,  p.  1746. 
Statutory   rule   in    Georgia,   p.   1747. 
Street   railways,   p.   1749. 
"Strict"    care,   p.    1718. 
Track; 

See  infra,  "Roadbed  and  Track." 
"Utm.ost"   care,  p.  1719. 
Utmost   practical    care,   p.   1739. 
Vehicles; 

See  infra,  "Vehicles." 
When   passengers    are   carried   free, 
p.    1759: 
Care     varying    with     conditions 

and   circumstances,   p.   1763. 
General  rule,   p.   1759. 
Intoxication     of    passenger      as 
affecting   degree   of     care   re- 
quired, p.  1763. 
Kansas,  p.   1761. 
Liability     as    affected     by     age, 
sex,     and    physical     disability, 
p.   1763. 
Montana,  p.   1761. 
Position  occupied,  p.  1763. 
Where   passengers    are     carried     on 
freight    trains: 
See   infra,   "Freight  Trains.'' 
Delav  in  transportation,  p.  1669: 
Care  to  avoid  delay,  p.  1669. 
Damages,   p.    3044. 
Damages,   p.   3056. 
F.ftect  as  to  limited  tickets,  p.  1678. 
Evidence,  p.  2707. 
Excessive   damages,   p.   3060. 
In  general,  p.  1669. 
Liability   based    on    negligence,     p. 
p.    1673: 
Act   of   God,   p.   1675. 
Duty  to  furnish  other  transpor- 
^  tation,  p.   1678. 
Excuses,   p.   1675. 
Failure     to     make    proper     con- 
nections,   p.    1677. 
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CARRIERS    OF   PASSENGERS,   cont'd. 
Delay    in    transportation,    cont'd. 

Liability  based  on  negligence,  confd. 

Fault   or   neglect    of  agents,   p. 

1076. 
General  rule,  p.  1673. 
Interference   by   third    persons, 

p.   1678. 
Wilful  delay,  p.  1676. 
Published     schedule     and     connec- 
tions, p.  1669: 
Clause      limiting      liability,      p. 

1671. 
Duty  to  conform  th'j  timetable, 

p.  1670. 
Effect    of    advertised    schedule, 

p.    1671. 
General   duty  to   keep   schedule 

time,  p.  1670. 
In  general,  p.  1669. 
Insurer  as  to  time,    p.  1669. 
Liability  based    on    negligence, 

p.  1673. 
Right    to    change    schedule,   p. 

1672. 
Working   timetables,   p.    1672. 
Special  contracts  as  to  time,  p.  1678. 
Delegation  of  duties,  p.  2079. 
Derailment: 

Allegation  of  negligence,  p.  2603. 
Declaration,  petition  or     complaint, 

p.   2603. 
Evidence    admissible   under    allega- 
tion  of   derailment,   p.   2760: 
General  rule,  p.  2760. 
Illustrations,   pp.   2760-2762. 
Evidence    to    rebut    presumption    of 

negligence,   p.   2842. 
Instructions,  p.  2979: 

General   rules,   p.   2979. 
Illustrations,    pp.    2979-2982. 
Presumption      and      burden     of 

proof,  p.  2980. 
Presumption     where      cause     of 

accident  shown,   p.  2981. 
Presumption    where    derailment 
of   special   freight   due   to  ex- 
plosion, p.  2982. 
Presumption,   p.   2806. 
Presumptions  and  burden  of  proof, 

p.    2693. 
Questions  of  law  and  fact,  p.  2898. 
Weight  and  sufficiency  of  evidence, 
p.  "2806. 
Diligence: 

See  infra,  "Degree  of  Care   Re- 
quired." 
Directing   verdict,    pp.    2857,    2886,    2888, 
2898,   2903,   2904,   2909. 
See    infra,    "Questions    of   Law   and 
Fact." 

Disease: 

Communication    of    disease    by    em- 
ployee to   passenger,   p.   2063. 
Dismissal,    discontinuance    and    nonsuit, 
pp.    2858,    2886,      2888,    2898,    2903, 
2904,    2909. 
See   infra,   "Questions    of   Law   and 
Fact." 
Disorderly   conduct: 

Refusal  to  carry,  p.  1498. 


CARRIERS    OF   PASSENGERS,   cont'd. 
Doors,   pp.   1825,   1829. 

Opening  and  closing  of  car  doors, 
p.  1970. 
Drover: 

Duties  to  drover  alighting  at  inter- 
mediate    stations     to     care     for 
stock,  p.  1967. 
Sudden  jerks   and  jolts,  p.   1990. 
Drunkenness,  p.  1763: 

Acceptance    by   carrier,    p.    1507. 
Duty  to  protect  passengers: 

See     infra,    "Duty    to     Protect 
Passengers." 
Intoxicated  person    boarding     train 
against  conductor's  order,  p.  1507. 
Refusal  to  carry,  p.  1496. 
Duties,  p.  1652. 
Duties  as  to  transportation   in   general, 

p.   1662. 
Duty  as  to  transportation,   p.   1662. 
Duty  to   carry  to  and  stop   at  destina- 
tion, p.   1853: 
Damages,    pp.    3042,    3043,   3045. 
Darhages     for   failure    to    stop    for 
person    desiring   to   take   passage, 
pp.  3042,   3043. 
Exemplary  damages,  pp.  3055,  3056. 
Failure    to   stop    at    destination,   p. 

1854. 
Failure    to    stop      at    destination    in 

general,    p.    1854. 
Flag   stations,   p.    1856. 
General   rule,   p.   1853. 
Law  providing  for   stopping  places, 

p.   1855. 
Putting     passenger      off    at     wrong 

station,    p.    1854. 
Station    at     which    train     does     not 
stop,    p.    1857: 
Absence   of  agreement,   p.   1859. 
Absence   of   special   contract,   p. 

1859. 
Acceptance  of  ticket  or  fare  as 

contract,   p.    1863. 
Contract   with  reference   to  us- 
age, p.  1861. 
Duty    of    passenger    to   inform 

himself,   p.   1858. 
Excuses   for   failure   to    stop   at 

destination,  p.  1864. 
Fault   or  mistake   of  passenger, 

p.    1860. 
General  rule,  p.  1S57. 
Legislative   control,   p.    1857. 
Misrepresentations   of  agent,  p. 

1863. 
Misrepresentation      or      induce- 
ment, p.   1861. 
Nature  of   mistake   excusing,  p. 

1860. 
Passenger     should   get    off     at 
regular     stopping      place,    p. 
1862. 
Promises  of  conductor,  p.   1863. 
Question  for  jury,  p.  1861. 
Reasonable    regulation,   p.    1857. 
Return  free  of  charge,  p.  1864. 
Station  at  which  l-rain  does  not 

stop,   p.    1858. 
Statutory  regulations,  p.  1861. 
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CARRIERS    OF   PASSENGERS,   cont'd. 
Duty  to  inform,  direct  and  escort  pas- 
sengers, p.  1662. 
Duty  to  inform,   direct   and   escort  pas- 
sengers  to   proper   cars,   p.   lf;63. 
Duty  to  inform  passengers  as  to  move- 
ments  of   trains,   p.   180J. 
Duty  to  protect  passengers,  p.  aoi5: 

See    infra,    "Assault    and    Bat- 
tery." 
Allowing   passenger   to   alight   tem- 
porarily  at    intermediate     station, 
p.  1963. 
Allowing  passenger  to  expose  him- 
self to   danger,  p.  1956. 
Colored  passengers,  p.  201b. 
Contagious  disease,  p.  2018. 
Degree  of  care,  p.  2015. 
Duty  of  carrier  in  case  of  attempt 

to    arrest    passenger,    p.   2019. 
Duty  to  anticipate  injury,  p.  2020. 
Evidence,  pp.  2707,  2767. 

Relevancy    and     materiality,   p. 

2767. 
To    show   notice    of   danger,    p. 
2767. 
Fellow   passengers,    p.    2015. 
General   rule,   p,   3015. 
Jostling,  p.  3016. 
Knowledge    of    the    commission     of 

the  wrong,   p.   3019. 
Knowledge,    or    duty    to    know,    oi 
passenger's    peril,    pp.    3030,    2037. 
Limitation    of    carrier's    liability,    p. 
3027: 
Absence    of   knowledge    of   pas- 
senger's   peril,    p.    3027. 
Acts    for    which    carrier    liable, 

p.   2033. 
Performance    of    duty,     or    ina- 
bility   to    protect,    p.    3032. 
Mental  suffering,  p.  3017. 
Offensive    language    and    insults,    p. 

2017. 
Passengers   at   station,   p.   3018. 
Presumptions  and   burden  of  proof, 

p.  2701. 
Preventing  passenger  leaving  mov- 
ing train,  p.  196i3. 
Reason     to     apprehend     passenger's 
peril,    pp.    3021,    3027. 
Disorder   among   passengers,   p. 

3034. 
General  rule,  p.  2031. 
Intermingling      of     white      and 

colored  passengers,  p.  3035. 
Negligence     of     passengers     in 
getting  on  or  off  the  vehicle, 
p.  303B. 
Presence   of   dangerous   persons 
on  vehicle   or   vessel,  p.   3032. 
Scuffling   of  hackmen   near   sta- 
tion,   p.    3037. 
Servants   of  express  companies, 
etc.,  at  station,  p.  2027. 
Removal   of  passenger  from     place 

of  danger  Ijy  force,  p.   196]. 
Strangers,   p.   2015. 
Warning   passengers    of    danger,    p. 
1957. 


CARRIERS    OF   PASSENGERS,   cont'd. 
Duty  to  receive  and  carry,  p.  1491: 

Carrying   live   animals,   p.    1500. 

Character   or  business,   p.   1499. 

Competitive  soliciting,  p.  1499. 

Damages  for  refusal  of  transporta- 
tion, p.   3042. 

Declaration  or  complaint,  p.  2571. 

Designated  stations — Proper  point, 
p.   1493. 

Discrimination,  p.  1492. 

Disorderly  conduct,   p.   1498. 

Drunkenness,   p.   1496. 

Duty  arising  by  implication  of  law, 
p.    1493. 

Enforcement  of  duty,  p.  1500. 

Evidence,  p.   3704. 

Exemplary    damages,    p.    3055. 

Freight   and   similar  trains,   p.   1949. 

General   rules,    p.    1491. 

Grounds  for  refusal  considered,  p. 
1495. 

Illness  or  physical  infirmity,  p. 
1495. 

Insanity,  p.   1496. 

Interest  of  state,  p.  1501. 

Mandamus,  p.   1500. 

Offer   for  transportation,   p.   1495. 

Particular  grounds  for  refusal,  p. 
1495. 

Passenger  vehicles  not  in  service, 
p.    1494. 

Persons  of  bad   character,   p.   1499. 

Railroads  ''public  highways,"  p. 
1493. 

Social    status,   p.    1499. 

Special  trains,  p.  1494. 
Duty   to   receive   and   discharge   passen- 
gers  at  usual  place,   p.   1867. 

Duties  when  passengers  are  re- 
ceived at  other  than  usual  place, 
p.    1875. 

Duty   to    notify   passenger,   p.    1869. 

Duty  to  passengers  negligently 
carried  beyond  destination,  p. 
1868. 

Duty  to  stop  train  or  street  car,  p. 
187S. 

Failure  to  stop  train  alongside  sta- 
tion  platform,   p.   1870. 

Failure  to  stop  train  at  station,  p. 
1867. 

General   rule,   p.   1867. 

Negligence   of  passenger,   p.  1R69. 

Street  railways,  p.   1S74. 

Waiver  by  passenger  of  right  to  be 
set  down  at  usual  place,  p.  1875. 

When    passengers      are    carried     on 
freight   or   mixed   trains,   p.   1872. 
Duty  to   stop  and  take  up,  p.   1851: 

Excuses,  p.   1852. 

Flag   stations,   p.    1852. 

General   rule,   p.   1851. 
Effects  of  passengers: 

See   "Baggage.'' 
Elevators,   pp.    1488,   1502. 

See    "Elevators." 
Ejection    of   passengers: 

See   "Ejection   of   Passengers." 
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CARRIERS   OF   PASSENGERS,   cont'd. 
Employees: 

See   "Master   and    Servant." 
vSee    infra,    "Master     and     Serv- 
ant." 
Engine,   p.   1824: 

Negligent    handling    of   engine,     p. 
1998. 
Entering   conveyance: 

See    infra,    "Boarding    Car." 
Evidence: 

See   infra,    "Proof." 
Presumptions  and  burden  of  proof: 
See    infra,    "Presumptions    and 
Burden   of   Proof." 
Excessive   damages: 

Ejection,   p.   3097. 
Excursions,    p.    1640: 

Liability   of  carrier,   p.   2091. 
Exemplary   damages: 
Arrest,   p.    3072. 
Assault   and   battery,   p.   3070. 
Breach  of  contract,  p.  3053. 
Ejection   of   passengers: 

See    "Ejection    of   Passengers." 
Evidence,   p.   2776. 
For  breach  of  contract,  p.   3053: 
Carrying  beyond  destination,  p. 

3057. 
Delay      in      transportation,      p. 

3056. 
Exemplary      damages      not     re- 
coverable   for    mere      neglect 
of   duty,   p.    3053. 
Failure  to   carry  to   destination, 

p.    3056. 
Failure  to   stop   train   or   car  at 
station    or   where   proper   sig- 
nal  is   given,   p.   3055. 
General  rule,  p.  3053. 
Refusal      of     transportation,     p. 

3055. 
What  may  be  considered  in  as- 
sessing damages,   p.   3058. 
Gross    negligence,     pp.     3067,    3068, 

3069. 
Injury   resulting   from     reckless   in- 
difference to  rights   of  passenger, 
p.   3066. 
Insults,  p.  3070. 
Personal  injuries,  p.  3065. 
Questions  of  law  and  fact,  pp.  2852, 

2861. 
Threats,   D.   3070. 
Wrongful  arrest,  p.  3072. 
Exemption    from    liability: 

See    infra,    "Limitation    of    Lia- 
bility." 
Explosions    and    explosives,    p.    1835. 
Express  messengers,  p.  1577. 
"Extraordinary"   care,   p.   1718. 
"Extreme"  care,  p.  1718. 
Failure    to     fully     perform     contract,    p. 
1669. 

Failure  to   stop: 

See    "Stations      and      Stopping 

Places." 
See  infra,  ''Failure  to  Stop  and 

Take   up." 


CARRIERS    OF   PASSENGERS,   cont'd. 
Failure  to   stop,  cont'd. 

Acceptance    of    ticket     or    fare,   p. 

1863. 
Custom  and  usage,  pp.  1861,  1865. 
Damages,   pp.   3042,   3043. 
Declaration,    petition    or  complaint, 

p.    2573. 
Duty  to  receive  and  discharge  pas- 
sengers at  usual  place,  p.  1867. 
Duty  to  stop  and  take  up,  p.  1851. 
See    infra,    "Duty   to    Stop   and 
Take  up." 
Duty     to     stop      at    destination,     p. 

1853. 
Duty  to  stop  train  or  street  car,  p. 

1878. 
Excuses  for  failure  to  stop  at  des- 
tination, p.   1864. 
Exemplary   damages,  p.   3055. 
Failure    to    stop    at    destination,    p. 

1854. 
Failure   to    stop    train   alongside    of 

platform,   p.   1870. 
Failure   to   stop   train   at   station,   p. 

1867. 
Flag   stations,    pp.    1852,    1856. 
Misrepresentation     or     inducement, 

p.    1861. 
Promises   of   conductor,   p.   1863. 
Reasonable  time   to   get   on   or   off: 
See  infra,  "Reasonable  Time  to 
Get  on  or  off." 
Right    to    rely     on    information,    p. 

1861. 
Stations    at    which     trains      do    not 

stop,  p.  1857 
Statutory   regulations,   p.   1861. 
Waiver  by  passenger  of  right  to  be 
set  down  at  usual  place,  p.  1875. 
When    passengers    are      carried     on 
freight   or  mixed   trains,   p.   1872. 
Failure  to  stop  at  station: 
Action,    p.    135. 
Penalty,   p.   157. 
Falling   from   train: 

Rescue    of   passenger     falling   from 
train,   p.   1971. 
False  imprisonment  and  arrest: 

See   "False    Imprisonment   and   Ar- 
rest." 
Fellow  passengers: 

Injuries   due   to  acts   of  fellow  pas- 
sengers,   p.    1692. 
Liability   for   act   of   fellow   passen- 
ger,  p.    1918. 
Ferries,  pp.   1488,  1838,   1839. 
Finding,   p.   303S. 
Fires,  p.   1835. 
Flag    stations,    pp.    1852,    1856. 

Floods: 

Inspection   of  road   after   extraordi- 
nary floods  or  storms,  p.  1843. 
Food: 

Opportunity     to    procure     food,     p. 
1972. 
Footboard: 

Riding  on  step  or  footboard: 

See   "Contributory  Negligence." 


INDEX. 


4131 


CARRIERS    OF    PASSENGERS,  cont'd. 
Free  carriage: 

Contract  for  free  carriag£,  p.  1640. 
Free  passes: 

See    "Passes."' 
Freight  or  mixed  trains,  pp.  1546,  1751: 
Acceptance  by  trainmen,   p.   1548. 
Accommodations,    p.    1940. 
Assumption   of   risk  by  passengers, 

p.   1751. 
Baggage  master's  authority,  p.  1553. 
Boarding    by     direction     of    proper 

agent,   p.    1547. 
Boarding     freight     by     mistake,     p. 

1547. 
Brakeman's   authority,  p.   1553. 
Bringing  .train  to  platform,  p.  1873. 
Conditions,   p.   1067. 
Conductor's  authority,  p.  1549. 
Construction   train,   p.   1553. 
Contributory  negligence,   p.   3308: 

See     "Contributory     Negli- 
gence." 
Against   direction   of   employee, 

p.    2309. 
Care  required  of  passengers,  pp. 

3119,    3130. 
Contract  to  ride  on  caboose,  p. 

3309. 
General    rule,    p.    3308. 
Logging  train,  p.  3309. 
Negligence  per  se,  p.  3309; 
Passenger     accompanying     live 

stock,   p.   2314. 
Riding   in   baggage,    express    or 

mail  car,  p.  2210. 
Riding    in    caboose,     pp.     2210, 

2315. 
Riding  on  top  of  car,  pp.  2210, 
2213. 
Custom,  p.  1758. 
Degree   of   care   required,   pp.    1751, 

1754. 
Duty  of  carrier,  pp.  1546,   1835. 
Duty  to  receive  and  carry,   p.   1494. 
Duty  to  receive  and  discharge  pas- 
sengers at  usual  place,  p.   1872. 
Effect   of   custom,   p.   1667. 
Ejection    of    passengers: 

See    "Ejection    of    Passengers." 
Evidence,   pp.   2308,    3780,   3783. 
Extra  fare,  p.   1595. 
Failure    to    eject,    p.    1551. 
General  rule,  p.  1546. 
Good   faith,   pp.   1547,   1550. 
Hand    car,   p.   1553. 
Invitation  by  trainmen,   p.   1548. 
Limitation   of  liability,   p.   3093. 
Mere   acquiescence,   p.    1551. 
Mistaking    nature    of    freight    train, 

p.    1548. 
Mixed   trains,    pp.    1756,    1801,    1874. 
Passenger's  rights  on  train,  p.  1667. 
Payment    of   fare    on    freight    train 
under     collusive     agreement,     p. 
1551. 
Platform,    p.    1872. 
Preparing  to   leave   conveyance   be- 
fore it  stops,  p.  3235. 
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CARRIERS    OF    PASSENGERS,  cont'd. 
Freight  or  mixed  trains,  cont'd. 

Presumption   as    to   status,   p.   1553. 
Presumption    as    to    trainmen's    au- 
thority, p.   1554. 
Presumption    rebuttable,    p.    1554. 
Presumptions  and  burden  of  proof, 

p.   3703. 
Prohibiting  travel  on,  p.   1667. 
Reasonable  time   to   get   on   or   off, 

p.  1894. 
Refusal  to  carry  passengers,  p.  1494. 
Right  of  certain  persons  to  ride  on 

freight   cars,   p.   1494. 
Risks     due     to     employee's     negli- 
gence,  p.   1757. 
Rule   abrogated  by  carrier,   p.   1546. 
Rules,  p.   1667. 

Safe  and  convenient  place  for  get- 
ting on  and  off,  pp.  1872,  1873. 
Special  permit,  p.  1548. 
Stations     and    stopping    places,    p. 

1800. 
Statute,  p.  1548. 
Statutory     rule     in     Mississippi,     p. 

1758. 
Sudden  jerks  and  jolts,  p.  1992. 
Through   freight   train,   p.   1546. 
Train    not    stopping   at   destination, 

p.    1667. 
Usual   stopping  place,  p.   1873. 
Waiver  of  rules  and  regulations,  p. 

303. 
Wreck  train,  p.  1552. 
General  statement   as  to   nature   of  un- 
dertaking,  p.   1663. 
"Great"   care,   p.   1718. 
"Greatest"  care,  p.  1730. 
Greatest  human   care,   pp.   1733,    1725. 
"Greatest  possible"  care,  pp.  1731,  1727. 
Hand  car,  p.  1552. 
Headlight,   p.   1837. 
Hearsay   evidence,   p.   3733. 
Heating: 

Mail    cars,   p.   1939. 
Heating   cars,   p.   1938. 
Hidden   defects,  p.  1691. 
High  degree  of  care,  p.  1719. 
"Highest"    care,   pp.    1730,    1724,    1737. 
Highest  care  consistent  with  possibility 

of  injury,   p.    1733. 
Highest  degree  of  care,  p.  1731. 
"Highest  possible"  care,  p.  1731. 
Highest  practical  care,  p.  1739. 
Highest   practical    care   of   capable   and 

faithful  railroad  men,  p.  1740. 
Ice: 

Snov?  and  ice  on  platform  and  step. 
p.    3794. 
Independent  contractors,  p.  3073. 
Indictment,    p.    181. 
Information: 

See  infra,  "Misinformation." 
Duty  of  passenger   to   inform  him- 
self,  p.   1663. 
Duty   to    inform,    direct    and   escort 

passengers,  pp.  1662,  1801. 
Liability  of  carrier  for  misinforma- 
tion, p.  1663. 
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CARRIERS    OF    PASSENGERS,  cont'd. 
Ingress  and  egress,  p.   1830: 

See      "Stations     and     Stopping 
Places." 
Safe    means    of    ingress    or    egress, 
pp.    1789,    1824,   1830. 
Injury  by  objects  thrown  on  platform, 

p.   1787. 
Insanity: 

Duty   to   protect  passengers: 

See    infra,    "Duty    to     Protect 
Passengers." 
Refusal   to   carry,   p.   1496. 
Inspection   and   repair,   p.   1840: 

Duty  to  inspect  and  repair,  p.  1840. 
Examination    for    deterioration,    p. 

1841. 
Excuses    for    failure    to    repair,    p. 

1845. 
General   rule,   p.   1840. 
Inspection  by   employees   in  charge 

of  train   or  car,  p.   1843. 
Inspection   of  road   after   extraordi- 
nary floods  or  storms,  p.  1843. 
Liability    for     defects     discoverable 

by  proper   inspection,   p.   1841. 
Liability  for  latent  defects,  p.  1845. 
Liability    for    negligence    of    manu- 
facturer or  builder,  p.  1847. 
Sufficiency  of  inspection  a  question 

of   fact,    p.    1844. 
Sufficiency  of  the  inspection,  p.  1841. 
Instructions: 

Abstract    instructions,    p.    2931. 
Actions    for    breach    of    contract: 
Acts  constituting  breach  of  con- 
tract and  excuses  therefor,  p. 
3013. 
Damages,    p.    3015. 
Form  and  requisites,  p.   3011. 
Misleading,  p.  3011. 
Actions    for    personal     injuries,     p. 

2914. 
Acts     constituting    breach    of    con- 
tract   and    excuses     therefor,     p. 
3013. 
Act    of    carrier's     servants,     fellow 
passengers,    or    third    persons,    p. 
2957. 
Applicability  to  evidence,  p.  2931: 
Abstract  and  argumentative  in- 
structions,   p.    2931. 
Assuming  facts,  p.  2940. 
General   rule,   p.   2931. 
Ignoring    evidence    or    facts    in 

case,   p.   2937. 
Instances    where    evidence    did 

not  support  charge,  p.  2935. 
Instances  where   evidence  suffi- 
cient   to    support    charge,    p. 
2933. 
Undue   prominence   to   portions 
of   evidence,   p.   2537. 
Argumentative  instructions,  p.  2931. 
Argumentativeness,  p.  2916. 
Assault  and  battery,  p.  2958. 


CARRIERS    OF    PASSENGERS,  cont'd. 
Instructions,  cont'd. 

Care   as    to    persons    accompanying 

passengers,  p.  2999. 
Cars,   p.   2968. 
Causing   passengers     to     fall     from 

train,  p.  2972. 
Charge  taken  as  a  whole,  p.  2918. 
Clearness,   p.   2916. 
Collisions,  p.  2975: 

Burden   of  proof  of  negligence 

of  carrier,  p.  2978. 
Collision    with    animal    or    ob- 
struction  on  track,   p.   2978. 
General  rules,  p.   2975. 
Illustrations,    pp.    2975-2979. 
Companies    or    persons     liable,    p. 

3001. 
Condition   of    carrier's    premises,    p. 

2962. 
Conformity  to  pleadings  and  issues, 
p.    2921: 
Authorizing  recovery  for  injury 
in  manner  other  than  that  de- 
clared  on,   p.   2924. 
Charges  held  to  confine  recov- 
erty    to    grounds    alleged,    p. 
2927. 
Complaint    composed    of    more 

than  one  count,  p.  2929. 
General   rule,   p.   2921. 
Giving    effect    to    facts    not    in 

the  case  generally,  p.  2922. 
Hypothesizing    verdict    on    less 

than   law   requires,   p.   2929. 
Illustrations,    pp.    2930-2931. 
Instances  where  charge  author- 
ized recovery  on  grounds  not 
within   pleadings,    p.    2925. 
Must   limit   carrier's   negligence 

to  that  alleged,  p.  2923. 
Narrowing    or    withdrawing    is- 
sue,   p.    2928. 
Permitting    defense    not    relied 

on,  p.  2928. 
Separate      causes      of        action 
blended — Surplus    allegations, 
p.  2930. 
Singling    out    one    of    a    combi- 
nation    of     circumstances,     p. 
2929. 
Contributory    negligence    of    plain- 
tiff,  p.   2957. 
Correct,   p.   2914. 
Credibility    of   witness,    p.    3009. 
Curing  error,  p.   2943: 

Obviating    error    by    other    in- 
structions, p.  2943. 
Request    covered    by    other    in- 
structions,  p.   2945. 
Request    omitting    reference    to 
acts   of   negligence   relied    on, 
p.    2945. 
Subsequent    correct    instruction 
given    at    request     of     party 
complaining,   p.   2946. 
Subsequent         explanation       of 
charge,    p.    2946. 
Damages,   pp.   3009,   3015. 
Definiteness,   p.   2916. 


INDEX. 


4133 


CARRIERS    OF    PASSENGERS,  confd. 
Instructions,  cont'd. 

Definition    or    explanation    of   what 

constitutes  negligence,  p.  3949. 
Degree  of  care  required,  p.   2950: 

See  "Degree  of  Care  Required." 
Derailment,    p.    3979: 

General  rules,  p.  3979. 
Illustrations,   pp.   3979-2983. 
Presumption     and     burden     of 

proof,   p.   3980. 
Presumption     where     cause    .  of 

accident  shown,   p.  3981. 
Presumption    where    derailment 
of  special   freight   due   to   ex- 
plosion, p.   3983. 
Duty  to  explain  issues,  p.  3920. 
Ejection   of  passengers: 

See    "Ejection    of    Passengers.'' 
Elevators: 

See    "Elevators." 
Fair,  p.  3914. 
Form  and  requisites,  pp.  3914,  3011. 

Actions   for  ejection,   p.   3017. 
Full,  p.  2914.  * 

General    consideration,    p.    2914. 
Gross  negligence,  p.  2949. 
Harmless    error,   p.   3942. 
Invading  province  of  jury,   p.   2940. 
Jerks    and   jolts    of   trains  -  or    cars, 

p.  3973. 
Language,  p.   2915. 
Liability    to    persons    accompanying 

stock,   p.   3999. 
Management  of  conveyance,  p.  2970. 
Misleading,   p.   3011. 
Misleading   instructions,   p.   3916. 
Presumptions   and  burden  of  proof, 
p.   3002: 
Express  reference  to  burden  of 

proof,   p.   3006. 
General  rule,  p.  3002. 
Illustrations,    pp.    3002-3008. 
Must     not     authorize     presump- 
tion of  negligence  from  mere 
fact  of  injury,  p.  3006. 
Requisites   of   charge   generally, 
p.    3003. 
Providing   safe   place   or   means   for 
alighting,    p.    3996: 
Car  run  by  approaches,  p.  3997. 
General   rules,   p.   299C. 
Invitation  to  alight,   p.  2997. 
Theories   of  case,   p.   2997. 
Proximate      and    remote     cause,    p. 

3000. 
Requests    for   instructions,    p.    3919: 
Modification   and   correction   by 

court,  p.   2919. 
Necessity,  p.  2919.     • 
Relation    of   carrier    and   passenger, 
p.  2946: 
Existence  of  relatipn  of  carrier 

and  passenger,   p    3946. 
Illustrations,  pp.  3947-3948. 
Right   to   and   propriety   of   instruc- 
tions generally,  p.  2914. 
Servants,  p.  3957. 
Setting  down  passengers,  p.  3984: 
Assisting  passengers    to  alight, 
p.  3986. 


CARRIERS    OF    PASSENGERS,  cont'd. 
Instructions,  cont'd. 

Setting  down  passengers,   cont'd. 
Burden    of  proof   of  reasonable 
opportunity  to  alight,  p.  2985. 
General  rules,  p.  2984. 
Illustrations,    pp.    3984-2989. 
Passing  usual    stonping     place, 

p.    3986. 
Starting  or  moving  train   while 
passenger      alighting,      p. 
3989: 
Curing  error,  p.  2990. 
Degree  of  care  generally,  p. 

3991. 
General   rule,   p.    3989. 
Misleading    instructions,    p. 

2989. 
Modification  of  requests,  p. 

3990. 
Passenger  encumbered  with 

bundles,    p.    2993. 
Reasonable    time    to    alight, 

p.  3992. 
Signal   to   start,   p.   3995. 
Theories  of  case,  p.  3991. 
Sufficiency   and   safety   of  means    of 

transportation,  p.  3963. 
Superfluous     words     or   phrases,     p. 
2917. 

Taking  up   passengers,   p.   2965: 

Degree      of      care     required,    p. 
2965. 

Illustrations,   pp.   2965-2966-3907. 
Reasonable   time   for   passenger 

to    board,    and     assistance,    p. 

2965. 

Starting    or    moving    car    while 
passenger    boarding    same,    p. 
3967. 
Terminology,   p.   3915. 
Vehicles,    p.    2968. 
Wantonness      and       willfulness,     p. 

2949. 
Weight  and  sufficiency  of  evidence, 

p.   3008. 
Words  and  phrases,  p.  2915. 
Insults,   p.   3017: 

See    "Assault    and    Battery." 
Allegation   of  negligence,  p.  2606. 
Assault   provoked   by   passenger,   p. 

2054. 
Damages,   p.   3064. 
Declaration,    petition    or    complaint, 

p.   2606. 
Evidence,    p.    2768. 
Exemplary   damages,   p.   3070. 
Liability     of   carrier    for     insult   tO' 
passenger,   p.   3056: 
General   rule,    p.    2056. 
Good   faith   no   excuse,   p.   2058. 
Injurv   by   omission   to   protect,. 

p.    2057. 
Provocation,  etc.,  p.  2058. 
Rudeness     and      oppression    re- 
sulting   in    injury,    p.    2057. 
What    constitutes    abusive    lan- 
guage  or   insult,   p.   3058. 
Presumptions  and  burden   of  proof, 
p.    2701. 
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CARRIERS    OF    PASSENGERS,  cont'd. 
Insurer: 

See    infra,    "Liability    as    Insurer." 
Interstate   and  foreign  commerce: 

See   "Interstate   and   Foreign   Com- 
merce." 
Intervening   tracks: 

See    infra,    "Safe    Place    to    Board 
or       Alight       and        Intervening 
Tracks." 
Intruders: 

See     "Licensees,     Trespassers,     In- 
truders,   etc." 
Invitation: 

Inviting  passenger  on  engine,  p. 
3787. 

Invitation   to   alight,   pp.   2328.   3259. 
See   infra,   "Misleading     Invita- 
tions to  Alight." 

Instructions,    p.    3997. 

Questions   of  law  and  fact,  p.  3906. 
Issues,  p.  2634: 

Additional  issues  by  subsequent 
pleadings,  p.  3641. 

Affirmative  matter  in  avoidance,  p. 
3641. 

As  dependent  on  allegations  as  to 
injury,    p.    2639. 

As  dependent  on  allegations  of 
negligence  or  cause  of  injury,  p. 
3635. 

As  dependent  on  allegation  of  re- 
lation, p.  2635. 

As  dependent  on  claim  for  dam- 
ages, p.  2639. 

Construction  terms,  words,  etc., 
used,   p.  2639. 

Elimination  of  issues  by  dismissal, 
p.   3643. 

Generally,   p.   2634. 

Issues  as  affected  by  plea  or  an- 
swer, p.  3639. 

Issues  raised  by  plea,  p.  3641. 

Nature  of  action,  p.  2635. 

Plea  of  general  issue,   p.  2640. 

Plea  of  not  guilty,   p.  2640. 

Under  amended  petition,   p.   2041. 
Jerks   and   jolts     of   trains   or     cars,   p. 
1988: 

Allegation   of  negligence,   p.  2603. 

Basis  of  liability,  p.  1989. 

Declaration,  petition  or  complaint, 
p.   2603. 

Duty  of  the  railroad  company,  p. 
1988. 

Evidence,  p.  2756. 

Freight  train,  p.   1992. 

Illustrations,    pp.    1993,    1993. 

Injuries  to  persons  in  charge  of 
stock,   p.   1990. 

In   making  up   trains,   p.   1990. 

In  recoupling  trains  which  break 
apart,  p.  1998. 

In  starting,  stopping,  and  running 
trains,    p.    1991. 

Instructions,   p.  3973. 

Management  of  train  in  general,  p. 
1988. 

Negligent  handling  of  engine,  p. 
1998. 


CARRIERS    OF    PASSENGERS,  confd. 
Jerks  and  jolts  of  trains  or  cars,  cont'd. 
Passenger  moving  forward  for  pur- 
pose of  alighting,  p.   1996. 
Passengers   and  freight,  p.  1989. 
Person    attempting   to    board    mov- 
ing train,   p.    1998. 
Presumptions  and  burden  of  proof, 

p.   2690. 
Question   for  jury,   p.   1989. 
Questions  of  law  and  fact,  p.  2890; 
Conflicting  evidence,  p.  3891. 
General  rule,  p.  2890. 
Suddenly    starting    conveyance, 

p.  289'2. 
Suddenly    stopping   conveyance, 
p.    2892. 
,  Unusual      or     imnecessary,     p. 
3892.  ' 

Sudden  acceleration  for  purpose  of 

passing  stopping  place,  p.   1998. 
Sudden   jerks,    p.    1988. 
Weight  and  sufficienc)'  of  evidence, 
p.   2804. 
Jolts: 

See    infra,     "Jerks    and      Jolts      of; 
Trains    or    Cars." 
Jostling,   p.  2016. 
Landlord   and  tenant: 

Liability  of  lessor,  p.  2087: 
General  rule,  p.  2087. 
Lease   illegal   or   ultra  vires,   p. 

2088. 
Leases   under   statutory  author- 
ity, p.  2088. 
Lessor  liable  for  negligence  of 

lessee,    p.    2087. 
Lessor's    liability     to     its      own 

passengers,  p.  2088. 
Liability   for   indignities   of   fel- 
low passengers,  p.   3088. 
Liability     of  lessor    of    steam- 
boat,  p.   3089. 
Latent   defects,   p.   1845. 
Lease: 

See  infra,  "Landlord  and  Tenant." 
Leaving    conveyance: 

See    "Contributory    Negligence." 
See  infra,  "Alighting  from  Train  or 
Car." 
Leaving  premises  previous  to  transpor- 
tation, p.  1525. 
Leaving  train: 

Persons  at  station  to  assist  or  lake 
leave  of  departing  passengers, 
or  to  meet  incoming  passen- 
gers: 
See      "Licensees,      Trespassers, 
.    Intruders,    etc." 
Leaving    train    or    car    before    reaching 
destination: 
See   "Relation     of   Carrier    and 
Passenger." 
Liability,   p.    1652: 

In  general,  p.  1679. 
Liability     as     affected    by     statutes,    p. 
1764: 
Allegation,   p.  2610. 
California,  p.  1746. 
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CARRIERS    OF    PASSENGERS,  cont'd. 
Liability  as  affected  by  statutes,  cont'd. 

Declaration,    petition    or    complaint, 
p.  2610. 

Georgia,    p.    1747. 

Mississippi    statute,    p.    1758. 

Montana  statute,  p.   1761. 

Nebraska,    p.    1764. 

Texas,   p.   1764. 

Texas   statutes,  p.  1778. 
Liability  as  insurer,  pp.  1861,  17.18. 

Absence  of  contributory  negligence 
immaterial,   p.   1693. 

Accidents    caused   by   forces    of  na- 
ture, p.   1690. 

Concurring    acts     of    negligence,    p. 
169'2. 

Distinguished      from        carriers      of 
goods,  p.  1684. 

General  rule,  p.  1681. 

Injuries   due  to  acts   of  fellow  pas- 
sengers,   p.    1692. 

Tniuries    due    to    hidden    defects,    p. 
1691. 

Injuries    due    to    acts    of    strangers, 
p.   1691. 

Injuries     not     arising    from      negli- 
gence,  p.    1687. 

Injuries  unavoidable  by  human  care 
'  and   foresight,    p.    1689. 

Intervening   cause,   p.   1693. 

Liability    based    on    negligence,     p. 


Nebraska    statute    making    railroads 
liable   as  insurers,  p.  1764 : 
Application     of   the     statute,    p. 

1765. 
Enforcement   of  the   statute   by 
other    than    Nebraska    courts, 
p.    1766. 
Effect  of  the  statute,  p.  1764. 
Provisions     of     the     statute,    p. 
1784. 
Not  an   insurer,   p.   1682. 
Passenger  vessel  distinguished  from 

carrier  of  goods,  p    1685. 
Source    of   liability   for   injuries    oc- 
curring to  passengers,  p.   1692. 
Statute,   p.   1686. 
Liability      for    acts     and    omissions    of 
servants,   p.   2034: 
See   infra,   "Insults." 
Acts   within    scope    of   employment, 

p.  2034. 
Application    of   general   master   and 

servant   law,   p.   2034. 
Assaults  upon   passengers: 

See     infra,    "Assault     and    Bat- 
terv." 
Carrier's    liability,    p.    2034. 
Disease  communicated  by  employee 

to    passenger,    p.    2063. 
Duty    to     employ    competent     serv- 
ants, p.   2034. 
Extent  of  contract,  p.  2035. 
False   imprisonment   and   arrest: 
See    "False    Imprisonment    and 
Arrest." 
General  rule,  p.  2034. 


CARRIERS    OF    PASSENGERS,  cont'd. 
Liability  for  acts  and  omissions  of  serv- 
ants,  cont'd. 
Liability    for    manner  of    execution 

of  trust,  p.  2035. 
Misconduct    or    negligence    of    em- 
ployees, p.  2034. 
Mistake  of  judgment,  p.  2036. 
Negligence  of  servants,  p.  2036. 
Scope   of   employment,   p.   3064: 

See     infra,      "Assault      and 
Battery." 
Acts  calculated,  or  intended,  to 

alarm   passengers,   p.   3068. 
Acts     virhich     are     or    are    not 
within   scope   of   employment, 
p.   3048. 
After    termination   of    contract, 

p.  2067. 
Assisting    passenger    on    or    off 

train  or  car,  p.  3065. 
Causing    unnecessary    delay    in 

transportation,  p.  2070. 
Conductor,    p.    2064. 
Directing      or     permitting    pas- 
senger to  alight  from  moving 
train,    p.    3066. 
Directing    passenger   to    render 

assistance,   p.    3069. 
Falling  against,  or  jostling,  pas- 
sengers, p.  2069. 
False   imprisonment  and  arrest, 

p.  3059. 
False    imprisonment   of   passen- 
gers,  p.  3070. 
Giving    information    to,    or    in- 
structing, passengers,  p.  3067. 
Inviting   or   directing  passenger 
to   alight  at   danirerous   place, 
p.    2065. 
Making    overcharge    for    ticket, 

p.    3070. 
Meaning   of   the    term,    p.   3064. 
Pushing    or    pulling    passenger 

off  train  or  car,  p.  3066. 
Refusing   passenger    entrance  to 

car,    p.    3069. 
Station    agent's    information    as 

to  routes,  etc.,  p.  2068. 
Unintentional      assaults       upon 

passengers,    p.    2068. 
What   acts   are  within   scope   of 
employment,    pp.    2048,    2064. 
Test  as   to  liability,  p.  2035. 
Who   are   servants,   p.   3072. 
Who  are  servants: 

Assistants      engaged     by     serv- 
ants, p.  2076. 
Construction       companies,        p. 

2073. 
Employees  off  duty,  p.  3078. 
General  rule,  p.  2072. 
Independent        contractors,      p. 

3073. 
Persons   in   charge   of   sleeping, 

or  palace,  cars,  p.  3074. 
Pilots,    p.    3078. 
Postal  agents,  p.  3078. 
Servants   invested   with   author- 
ity  of  peace   officers,   p.   3075. 
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CARRIERS    OF    PASSENGERS,  cont'd. 
Liability  for  acts  and  omissions  of  serv- 
ants,   cont'd. 
Who  are   servants,   cont'd. 

Servants  employed  jointly  by 
several  masters,  p.  2077. 

Servants  of  lessors  or  lessees, 
p.  2077. 

Servants   of  receivers,   p.   2078. 

Surgeon    employed    by    carrier, 
p.   2078. 
Wilful    acts    of    servants,    pp.    2038, 
2041,   3063. 

Absolute  undertaking  of  the 
carrier,    p.    2039. 

Acts  without  scone  of  employ- 
ment,   p.    2040. 

As  dependent  upon  authoriza- 
tion, ratification  and  repudia- 
tion of  act,  p.  2040. 

Assaults   upon   passengers: 

See      infra,      "Assault     and 
Battery." 

Common  law  rule,  p.  2038. 

False     imprisonment     and     ar- 
rest: 
See     "False     Imprisonment 
and   Arrest." 

Female   passengers,   p.    2041. 

General  rule,  p.  2038. 

Insult  to  passenger,  p.  2056. 

Motive   of  the   servant,   p.   2039. 

Nature  of  liability,   p.   2041. 

Protection  of  passenger,  p. 
2039. 

Liability   for   negligence,   p.    1693: 
Assumed  risk,  p.  1693. 
Carrier    engaged    in    public    service, 
p.    1694. 

Degree   of  care   required: 

See  infra.  "Degree  of  Care  Re- 
quired." 
General  rule,  p.   1693. 
Liability  as   affected  by  statute: 

See      infra,      "Liability     as    Af- 
fected by  Statute." 
Liability     based   on     negligence,   p. 

1686. 
Limitation  of  liability: 

See  infra,  "Limitation  of  Liabil- 

.  ^ty-" 

Proximate   and   remote   cause: 

See   infra,    "Proximate   and   Re- 
mote   Cause." 
Slightest    risk,    p.    1694. 
What     constitutes     negligence,     p. 
Itll. 
Licensees: 

See     "Licen  =  e''s,      Trespassers.     In- 
truders, etc." 
Lighting: 

Tunnels,    p.    1982. 
Unlighted   platform,   p.   2269. 
Lighting  cars,  p.  1938. 
Lighting  depots: 

Instructions,   p.   2963. 
Lighting  station   houses,   platforms   and 
grounds,   p.  1797: 

Questions  of  law  and  fact,  p.  2873. 


CARRIERS    OF    PASSENGERS,  confd. 
Limb   or  other  part  of  person  protrud- 
ing from  car: 
See    "Contributory    Negligence." 
Limitation   as   to  time   for  which  valid: 

Delay  caused  by  carrier,  p.  1678. 
Limitation   of   liability,   p.   2ini  : 

See  "Limitation  of  Liability." 
Authority   of  r^ao+pr   to   limit   liabil- 
ity   of    carrier    for    injury    to 
servant,   p.   2114: 
Contract   between  express  com- 
pany   and    railroad    company, 
p.  2105. 
General  rules,  p.  2104. 
Circus,  employees,   p.  2102. 
Consideration      for     agreement,     p. 

2094. 
Construction   of   contracts     limiting 

liability   of   carrier,   p.   2103. 
Contractual    exemption    from   statu- 
tory penalty,  p.  2093. 
Duty     to     protect     passengers,    p. 
2027: 
Absence   of  knowledge   of  pas- 
senger's peril,  p.  2027. 
Acts    for    which    carrier    liable, 

p.    2033. 
Performance  of  duty,  or  inabil- 
ity,   to    protect,    p.    2032. 
Employees  of  pullman  cars,  p,  2102. 
Express   messengers,   p.   2100. 
Extraordinary   care,   p.   2092. 
General    rule,   p.    2091. 
Limitation  of  liability  in  pass  given 

employee,  p.   2100. 
Mail  clerks,   p.   2101. 
Negligence,  p.  2091. 
News  agents,  p.  2102. 
Passengers      received       on      freight 

trains,  p.  2093. 
Passes,  p.  2094: 

Degrees   of  negligence,   p.  2095. 
Drover's   pass,   p.   2097: 

Carrier    can    not    limit    lia- 
bility in  drover's  pass,  p. 
2098. 
Consideration,  p.  2099. 
Degree?    of    negligence,    p. 

2099. 
Drover    as     passenger    for 

hire,  p.   2097. 
Power    to   limit   liability   in 

drover's   pass,   p.   2097. 
Reasonable  regulations 

binding,    p.    2099. 
Return   pass,   p.   2099.  . 
Stipulation    that    drover    is 
employee     of     carrier,     p. 
2099. 
Limitation    of    liability    in    pass 
given     as     mere     gratuity,    p. 
2094. 
Pass  issued  in  violation  of  law, 

p.    2096. 
Reduced   rates   or  passes   based 
upon    some    consideration,    p. 
2097. 
Statutory  provisions,   p.   2096. 
Using    nontransferable    pass    of 
another,  p.  2097. 
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CARRIERS    OF    PASSENGERS,  cont'd. 
Ivimitation   of  liability,  cont'd. 

Power   to   limit   liability  as   to   pas- 

seng:ers   for   hire,    p.    2091. 
Power   to   limit  liability  as  to   per- 
sons   engaged   in   certain   employ- 
ments,  p.   2ino. 
Reduced  rates  or  passes  based  upon 

some   consideration,   p.   2097. 
Statutes,   p.   2094. 
Statutory  power  to  limit  liability,  p. 

2093. 
Sufficiency    of    assent    of    passenger 
to   limitation   of   carrier's   lia- 
bility, p.  2103. 
Passenger   for   hire,    p.   2103. 
Persons  carried  gratuitously,  p. 
2103. 
Weight  and  sufficiency  of  evidence, 
p.  2837. 
Livery   stable   keepers,   p.   1488. 
Loss  or  injury  to  goods,  p.  769. 
Mail   agent,   p.    1503. 
Mail    cars: 

Heating,    p.    1939. 
Mail   clerks,   pp.   1523.   1574. 
Mail  contractor,  p.  1489. 
Mail    pouches    thrown    on    platform,    p. 

1787. 
Management    of    conveyance,    p.     1978: 
See  infra,  "Vehicles." 
Absence    of     driver     or     motorman 

from   post   of   duty,   p.   1983. 
Acts  in   emergency,   p.   1979. 
Amount      of      diligence      dependent 

upon  hazard,   p.   1978. 
Application    of    rule    regardless    of 

nature  of  conveyance,   p.   1979. 
Avoiding  dangers  encountered  dur- 
ing the  journey,  p.  1981. 
Care  required  as  to  telegraph  lines 

pr,^    ^"o-ators,   p.   2015. 
Collisions: 

See  infra,  "Collisions." 
Crowded  trains  or  cars,  p.  1979. 
Effort   to   escape   danger,   p.   2766. 
Evidence,  pp.  2756,  2796,  2802. 

Admissibility  in  general,  p.  2756. 
Description  of  accident,  p.  2759. 
Explanatory   of   passenger's   ac- 
tions,   p.    2759. 
Illustrations,    pp.    2756-2760. 
Immaterial   evidence,   p.   3758. 
Jerks,     jolts,     sudden     starting, 

sudden   stopping,   p.   2758. 
Mixed  or  accommodation  trains, 

p.    2757. 
Opening   and   closing   doors,   p. 

2758. 
Overturning  of  road  vehicle,  p. 

3757. 
Rebuttal,   p.   2760. 
Speed,  p.  2757. 
To  show  passenger's  condition, 

p.  2760. 
Under  allegation  of  collision,  p. 

2762. 
Under  allegation  of  derailment, 
p.    2760. 


CARRIERS    OF    PASSENGERS,  cowiW. 

Management  of  conveyance,  cont'd. 

Evidence    to   rebut   presutnption    of 
negligence  arising  from  injury,  p. 
3842. 
General   rule,  p.  1978. 
In    approaching     switch    apparently 

misplaced,  p.  1983. 
In  passing  through  tunnels,  p.  1983. 
In  running  trains  or  cars  on  wrong 

track,   p.  1982. 
Instructions,   p.   2970. 
Jerks  and  jolts  of  trains  or  cars: 
See   infra,    "Jerks   and   Jolts    of 
Trains  or   Cars." 
Moving  disabled  trolley  car,  p.  1983. 
Negligent    handling     of    engine,     p. 

1998. 
Omission    of    signals    required     by 

statute,  p.  1983. 
Operation  in  customary  or  ordinary 

manner  not  proper  test,  p.  1979. 
Presumptions  and  burden  of  proof, 

p.  2690. 
Proximate    cause,    p.    1707. 
Questions  of  law  and  fact,  p.  2883: 
Car  steps,  p.   3884. 
Collision,    p.    3894. 
Conflicting   evidence,   p.    2885. 
Crowding   cars,    p.   2887. 
Derailment,  p.   2898. 
Elevators,   p.    3901. 
Failing  to  keep  gates  closed,  p. 

2884. 
Illustrations,  pp.  2883-2887. 
In  general,  p.  2883. 
Leaving  open  trap  door,  p.  2884. 
Leaving  open  vestibule  door,  p. 

2884. 
Nonsuit  or  direction  of  verdict, 

p.   3886. 
Passing    other    vehicles    or    ob- 
jects,  p.   3893. 
Rate    of    speed,    p.    2888. 
Stumbling    over    fellow  passen- 
ger's   suit   case,    p.   2885. 
Sudden   lurches,   jerks,   or  jolts, 

p.    2890. 
When  passenger's  hand  caught 
in  door,  p.  3885. 
Running  trains  or  cars  in  a  manner 
calculated    to    alarm    passengers, 
p.   1981. 
Speed  of  trains  or  cars: 

See   infra.   "Speed  of  Trains   or 
Cars." 
Street  railways,   p.   1979. 
Upsetting  coach,   p.   3015. 
Weight   and  sufficiency  of  evidence 
as   to   negligence   in   management 
of    conveyances    in    general,    pp. 
3796,    2802. 
Mandamus,  p.  1500. 
Manufacturers,   pp.   1833,   1847. 
Master  and  servant: 

See    infra,    "Liability    for    Acts 
and   Omissions   of   Servants." 
Assaults    upon    passengers: 

See     infra,    "Assault    and    Bat- 
tery." 
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CARRIERS    OF    PASSENGERS,  cont'd. 
Master  and  servant,  confd. 

Declaration,    petition    or    complaint 
in   action   for  injury,   p.   3607: 
Action    for   ejection   of   passen- 
ger,   p.    2624. 
Allegations  as  to  agent  or  serv- 
ant at  fault,  p.   2607. 
Authority   of  agent  or   servant, 

p.   3608. 
Joint  defendants,  p.  3610. 
Ejection   of  passengers: 

See    "Ejection    of    Passengers." 
Evidence  as  to  competency  of  em- 
ployees or  care  in  selecting  them, 
p.    3766. 
Insults : 

See    infra,    "Insults."' 
Limitation  of  liability: 

Authority    of    master    to    limit 
liability  of  carrier  for  in- 
jury to  servant,  p.  3104: 
Contract    between    express 
company      and      railroad 
company,    p.    2105. 
General   rules,    p.    2104. 
Limitation  of  liability  in  pass  given 

employee,    p.    2100. 
Mistake: 

See  "Mistake." 
Questions  of  law  and  fact,  pp.  2847, 
2851,    2867: 
Abusive      and      insulting      lan- 
guage,  p.    3868. 
Acts   of   carrier's   employees,   p. 

2867. 
Number   and   efficiency    of   em- 
ployees,  p.    2868. 
Operation    of    street    car    with- 
out  conductor,   p.   2869. 
Repelling    assault     by     passen- 
ger,   p.    3868. 
Measure   of  damages: 

See  infra,  "Damages.'' 
Meeting  passengers: 

See     "Licensees,     Trespassers,     In- 
truders,  Etc." 
Mental    suffering,    pp.    2017,.  3049,    3063, 
3064,   3083: 
See   infra,   "Damages." 
Misinformation,   p.    1663: 

See  infra,  "Information." 
Declaration,   petition    or    complaint, 

p.  3573. 
Proximate     and     remote    cause,    p. 
1705. 
Misleading     invitations     to     alight,     pp. 
1918,    3338,    3259: 
Announcing     name     of     station,     p. 

1920. 
Announcing    station    and    stopping 

train,    p.    1923. 
Announcing    station    and    stopping 
train,     as     required     by     law,     at 
crossing,  p.  1936. 
Duty    to   warn    passengers    of    dan- 
ger,  p.    1927. 
Evidence,   p.   2747. 


CARRIERS    OF    PASSENGERS,  cont'd. 
Misleading  invitations   to  alight,  confd. 
General  rule,  p.   1918. 
Injury   to   passenger   by   movement 

of   train,    p.    1925. 
Injury  to  passenger  in  consequence 
of    dangerous    character    of    stop- 
ping place,  p.  1923. 
Liability  for  injury,  p.  1919. 
Next   station,   p.   1933. 
Stopping  train,  p.  1931. 
What  constitutes,  p.  1919. 
Mistake: 

See  "Mistake." 
Mixed  train: 

See      infra,      "Freight      or      Mixed 
Trains." 
"Most  exact"  care,  p.  1720. 
Moving  train  or  car: 

See  infra,  "Alighting  from  Moving 
Train   or    Car;"   "Boarding   Mov- 
ing Train  or  Car." 
Nature  of  liability  in  general,  p.  1679. 
Negligence: 

See  infra,  "Accommodations 
and  Duties  during  Transit;" 
"Allegations  as  to  Negli- 
gence and  Cause  of  Injury;" 
"Companies  and  Persons  Li- 
able;" "Degree  of  Care  Re- 
quired;" "Duty  to  Protect 
Passengers;"  "Liability  for 
Acts  and  Omissions  of  Serv- 
ants;" "Liability  for  Negli- 
gence;" "Management  of 
Conveyance;"  "Receiving  and 
Discharging  Passengers." 
Assumption  of  risk,  p.  2113. 
Cars: 

See  infra,   "Vehicles."' 
Companies  and  persons  liable: 

See      infra,      "Companies      and 
Persons   Liable." 
Concurrent    negligence: 

Injury   due   to   concurrent   neg- 
ligence. 
See    infra,    "Companies   and 
Persons  Liable." 
Contributory    negligence: 

See  "Contributory  Negligence." 
Degree   of   care    required: 

See  infra,  "Degree  of  Care  Re- 
quired."" 
Delay   in   transportation: 

See   infra,   "Delay  in  Transpor- 
tation." 
Evidence   to   rebut   presumption    of 
negligence    arising    from    in- 
jury: 
See  "Presumptions  and  Burden 
of    Proof." 
Liability  for  acts  and  omissions  of 
servants: 
See    infra,    "Liability    for    Acts 
and    Omissions   of   Servants." 
Liability   for   negligence: 

See   infra,   "Liability  for   Negli- 
gence." 
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CARRIERS    OF    PASSENGERS,  cont'd. 
Negligence,   cont'd. 

Liability    for    negligence    of    manu- 
facturer or  builder,  p.  1847: 
Defects    in    vehicles    purchased 

of  another,  p.   1833. 
Degree     of     care     required     by 

carrier,   p.   1847. 
Illustrations,      pp.      1847,      1848, 

1849,   1850. 
Liability   of   carrier   in    general, 
p.   1847. 
Limitation   of  liability: 

See    infra,    "Limitation    of    Lia- 
bility." 
Persons   liable: 

See      infra,      "Companies      and 
Persons   Liable." 
Pleading,  p.   2668. 
Questions  of  law  and  fact,  pp.  1713, 

1766. 
Receiving    and    discharging   passen- 
gers. 
See   infra,   "Receiving  and   Dis- 
charging   Passengers." 
Roadbed: 

See  infra,  "Roadbed  and  Track." 
Stations  and  stopping  places: 

See     "Stations      and      Stopping 
Places." 
Track: 

See  infra,  "Roadbed  and  Track." 
Variance,   p.   3653. 
Vehicles: 

See  infra,   "Vehicles.'' 
What     constitutes     negligence,     p. 
1711. 
New  trial: 

Excessive   damages,   pp.   3058,   3073. 
Excessive   damages   for   ejection,   p. 
3097. 
Notice: 

Announcement  of  stations   or  stop- 
ping places: 
See    infra,     "Announcement     of 
Stations  or  Stopping  Places." 
Notice  of  intention  to  become  pas- 
senger, p.  1504. 
Notifying  passengers   of  starting  of 
train,   p.    1916: 
Duty  to   give   signal,   p.   1916. 
General  rules,  p.  1916. 
Object   of   signal,   p.    1917. 
Statutes,  p.   1916. 
Sufficiency  of  signals,  p.  1917. 
Stations  or  stopping  places: 

See    infra,     "Announcement    of 
Stations  or  Stopping  Places." 
Obstructions    on   track,   p.    1813: 
Cars    on    side    tracks,    p.    1815. 
Cattle  on  track,  p.  1814. 
Duty   to   keep   track   clear,   p.   1813. 
General   rule,   p.    1813. 
Obstructions    caused    by    third    per- 
sons,   p.    1816. 
Overhead  structures,  p.  1816. 


CARRIERS    OF    PASSENGERS,  cont'd. 
Obstructions   on  track,   cont'd. 
Street  railways,  p.  1817: 

Adjustment    of    parallel    tracks, 

p.   1830'. 
Contributory       negligence,       p. 

1819. 
Degree    of    care,    p.    1817. 
General  rules,  p.   1817. 
Negligence,  p.   1817. 
Obstructions        alongside        the 
track,   p.   1817. 
Structures    alongside    the    track,    p. 
1815. 
Offensive  language,  p.  3017. 
Ordinary  care: 

See    infra,    "Degree    of    Care    Re- 
quired." 
Overloading  conveyance,  p.   1951: 
Degree  of  care,  p.   1953. 
General   rules,   p.   1951. 
Passengers    riding    on    platform    or 

other  place,  p.   1953. 
Proximate   cause,   p.   1953. 
Rights    and    duties   as    to   providing 

seats,  p.  1954. 
Unusual   crowds,  p.   1951. 
Palace    cars    and    sleeping    car    compa- 
nies: 
See  "Palace  and  Sleeping  Car  Com- 
panies." 
Particular  train: 

See  infra,  "Right  and  Duty  to  Ride 
on  Particular  Train  or  Car." 
Parties  to  action,   p.   2568. 
Passengers'    effects: 
See    "Baggage." 
Passes: 

See  "Passes." 

See  infra,  "Limitation  of  Liability.'' 
Payment  of  fare: 

See  "Tickets  and  Fares.'' 
Penalties: 

See     "Penalties    for    Violations     of 
Regulations." 
Penalty  for  refusal  to  transport  passen- 
gers, p.  145. 
Personal    injuries: 

See  "Carriers   by  Water.'' 
See   infra,    "Damages." 
Persons   liable: 

See     infra,     "Companies     and     Per- 
sons Liable." 
Petition: 

See  infra,  "Declaration,   Petition   or 
Complaint." 
Physicians   and   Surgeons: 

Liability  of  carrier  for  acts  of  sur- 
geon,   p.    2078. 
Platforms: 

See     "Stations     and     Stopping 
Places." 
Car   platforms    and    steps,    p.    1830: 
Duty  of  railroad,  p.   1830. 
Illustrations,  pp.   1830,   1831. 
Platform  guards,  p.   1839. 
Defective     or     unlighted     platform 
and  obstructions  thereon,  p.  2369. 
Freight   trains,   p.    1800. 
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CARRIERS    OF   PASSENGERS,   cont'd. 
Platforms,  cont'd. 

Overcrowding       gives        passenger 

right  on  platform,  p.  1953. 
Riding   on   platform: 

See    "Contributory    Negligence." 
Pleading,    p.    2569: 

Aider  by  subsequent  pleadings  and 

cure   of   error,   p.   2634. 
Amendment,    p.    2633. 
Exceptions,  p.   2632. 
Issues: 

See   infra,   "Issues." 
Motion,    p.    2632. 
Negligence,   p.   2668. 
Plea   or   answer: 

See   infra,  "Plea  or  Answer." 
Proof: 

See  infra,   "Proof." 
Replication,    p.    3631. 
Special   demurrer,   p.   2632. 
Variance: 

See   infra,   "Variance." 
Plea   or   answer,   p.   2637: 

Denial  of  liability  as  carrier,  p.  2628. 

General  denial,  p.  2629. 

General   issue,   p.   2629. 

General  rules,  p.  2627. 

Justification,   p.    3629. 

Pleading    rules    and    regulations,    p. 

2630. 
Plea    of    contributory    negligence — 

Necessity  for  plea,  p.  3630. 
Special    plea    of   matter   of   defense, 
p".  3630. 
Police   powers,   p.  3017: 
Postal   agents: 

Liability   of  carrier,   p.   2078. 
Presumptions    and   burden    of   proof,   p. 
3663: 
Assaults,   p.   2701. 

Carrying   past    destination,    p.    2689. 
Collision,    pp.   2696,    2809,   2980-2981- 

2982. 
Derailment,    pp.    2693,    3806. 
Duties  and  accommodation  in  tran- 
sit,  p.  2689. 
Duty  to  protect  passengers,  p.  2701. 
Evidence  to   rebut   presumptions   of 
negligence    arising    from    in- 
jury: 
See  "Presumptions  and  Burden 
of    Proof." 
Ereight   or  mixed   trains,   p.   2703. 
In  action  for  failure  to  perform  con- 
tract, p.  3661. 
In  actions  for  ejection,  p.  3663. 
In    actions    for    personal    injury,    p. 

2664. 
Insults,    p.   370]. 
Terks  and  jolts,  p.  2690. 
"Management  of  vehicle,  p.  3690. 
Negligence,  p.  3666: 

Act   or   omission   of   servant,   p. 

2674. 
Assaults,   p.  3701. 
Assumption       of       unnecessary 
burden  by  plaintiff,  p.  3677. 


CARRIERS  OF  PASSENGERS,  cont'd. 
Presumptions  and  burden  of  proof,  cont'd. 
Negligence,  confd. 

Breaking  down  or  overturning 
of    coach,    p.    2693. 

Carriage  beyond  destination,  p. 
2689. 

Carrier  must  control  agency 
injuring  passenger,  p.  3667. 

Collision,    p.    2696. 

Connection  between  negligence 
and   injury,   p.    3668. 

Contract  assuming  risk  or  re- 
leasing liability,  p.   2703. 

Derailment,   p.   2693. 

Duties  and  accommodation  in 
1  transit,    p.    2689. 

Duty  to  protect  passengers 
from    third    persons,    p.    2701. 

Effect  of  attempted  explana- 
tion,  p.   3677. 

Essential  elements  of  actiona- 
ble  negligence,   p.   3667. 

General  and  specific  negligence 
alleged,   p.   3677. 

General  rule,  pp.  3666,  3668. 

General  rule  as  to  shifting  of 
burden,   p.   3673. 

Gross   negligence,   p.   2702. 
Injury    from    animals     drawing 

coach,    p.    2693. 
Injury    resulting    from    passen- 
ger's effort  to  escape,  p.  2701. 
Insults,    p.    2701. 
Jerks    and   jolts,    p.    2690. 

Management      of      vehicle,      p. 

2690. 
Negligence   presumed   from  un- 
usual   conditions,    p.    2671. 
No  presumption  from  mere  in- 
jury,  p.   2666. 

Operation  and  effect  of  pre- 
sumption,  p.   2677. 

Passengers  on  freight  trains, 
p.    3703. 

Passengers  without  reward,  p. 
2703. 

Presumption  arising  from  evi- 
dence, p.  2668. 

Presumption  of  negligence,  p. 
2668. 

Putting  off  at  wrong  destina- 
tion, p.  2689. 

Rebuttable  presumption,  p. 
2677. 

Receiving  and  discharging  pas- 
sengers, p.   2686. 

Roadbed    and    track,    p.    3681. 

Rules  applied  in  particular 
cases,    p.    2679. 

Specific   negligence,   p.   3677. 

Stations  and  stopping  places,  p. 
2679. 

Statute,   p.   2676. 

Vehicle,   p.   3683. 

Wantonness,   p.  3703. 

Willfulness,   p.   3702. 
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CARRIERS    OF   PASSENGERS,   cont'd. 
Presumptions  and  burden  of  proof,  cont'd. 
Presumption   as   to   relation   of   car- 
rier and  passenger: 
Freight  trains,   p.   1553. 
Illustrations,   p.    1543. 
Presumption        arising         from 
character  of  vehicle,  p.  1542. 
Presumption    as    to    trainmen's 

authority,   p.   1554. 
Presumption    that    one    is    pas- 
senger,   p.    1543. 
Rebutting,    p.    1554. 
Vehicle    not    intended    for    car- 
riage   of   passengers,    p.    1553. 
Vehicle     used     for     transporta- 
tion of  passengers,  p.  1543. 
Presumption  as  to  status,   pp.   1543, 

1553,   1558. 
Receiving    and    discharging   passen- 
gers, p.   2686. 
Relation    of    carrier   and    passenger, 

pp.   2663,   2664. 

Vehicle,  p.   2682. 

Principal   and   agent: 

See    infra,    "Liability    for    Acts 
and   Omissions   of   Servants;" 
"Master    and    Servant." 
Assaults   upon    passengers: 

See    infra,    "Assault    and     Bat- 
tery." 
Private  carriers: 

Degree  of  care  required,  p.  1717. 
Probable   cause: 

False    imprisonment    and    arrest,    p. 
2063. 
Projection: 

See  "Contributory  Negligence." 
At  stations  and  stopping  places: 
See      "Stations      and      Stopping 
Places." 
Projecting       bolts,      etc.,     catching 

clothing  of  passengers,  p.   1833. 
Projection     of    wheel     guard      from 
floor  of  street  car,  p.  1833. 
Proof,    p.    2642: 

See    "Evidence.'' 
Allegations      characterizing    act,     p. 

2646. 
Allegations     descriptive    of    wrong, 

p.    2646. 
Allegations   of  specific  acts   of  neg- 
ligence,   p.    2644. 
Efifect  of  special  plea  when  general 

issue   made,   p.   2647. 
Failure  of  proof,  p.  3647. 
Failure   to   prove   all   allegations,   p. 

2645. 
General  allegation  of  negligence,  p. 

3644. 
Matters  to  be  proven,  p.  2642. 
Necessary    issues    raised    by    allega- 

Question  of  ownership,  p.  2647. 
Relief   of   lower   degree,  p.   3646. 
Sufficiency  of  proof: 

See    "Evidence." 
Unnecessary   allegations,   p.   2643. 
Variance: 

See    infra,    "Variance." 


CARRIERS    OF   PASSENGERS,   cont'd.. 
Protection   of   passenger: 

See     infra.     "Duty     to     Protect 
Passengers." 
Allegation  of  negligence,  p.  2606. 
Declaration,    petition    or    complaint, 

p.   2606. 
Instructions,    p.    2957. 
Proximate     and    remote      cause,    p. 

1711. 
Questions  of  law  and  fact,  pp.  2870, 

3902. 
Proximate    and    remote    cause,    p.    1694: 
Accommodations   and  duties   during 

transportation,   p.   1706. 
Allegation     of    connection    between 

negligence     and    cause    of    injury, 

p.   3611. 
Concurring  acts,   p.   1697. 
Concurring    acts    of     negligence,    p. 

1693. 
Concurring  negligence,   p.   1698. 
Control    and   management    of   con- 
veyance,   p.    1707. 
Declaration,    petition    or    complaint, 

p.    2611. 
Definition,    p.    1695. 
Facilities     for   alighting  and   condi- 
tion of  place,  p.  1700. 
General  statement  of  rules,  p.  1694. 
Injuries    carrier    could    not    foresee, 

p.    1696. 
Instructions  as  to  proximate  cause, 

p.   1688. 
Intervening    cause,    pp.    1693,    1696. 
Misdirection   as   to   arrival   of  train, 

p.   1705. 
Overloading  conveyance,   p-.   1953. 
Protection   of  passengers,  p.   1711. 
Question  for  jury,  p.  1699. 
Receiving    and    discharging   passen- 
gers,  p.   1703. 
Roadbed   and   track,   p.   1701. 
Several   acts   of  negligence,   p.   1698. 
Stations     and     stopping      places,    p. 

1699. 
Vehicles,   p.    1701. 
Public    enemy,    p.    1681. 
Public   policy,   p.    1503. 
Pullman:  • 

See  "Palace   Cars  and  Sleeping  Car 

Companies." 
Punitive  damages: 

See  infra,   "Exemplary   Damages." 
Questions   of  law   and   fact,   p.   2845: 
Actions    for    breach    of    contract    in 

general,  p.  2845. 
Actions     for    personal      injuries,    p. 

2856. 
Acts  of  carrier's  employees,  p.  3867. 
Acts   of  fellow  passengers   or   other 

third   persons,   p.    3870. 
Authority   of   carrier's   employee,   p. 

2847. 
Blind  passenger,   p.   3866. 
Care    as    to    passengers    under    dis- 

-b'litv.    T-..    2866. 
Cars,   p.   2880: 

Cars    and   equipment     of   street 
railroads,   p.   2881. 
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CARRIERS   OP   PASSENGERS,   cont'd. 
Questions  of  law  and  fact,  cont'd. 
Cars,  cont'd. 

Condition   of   car,   p.   3880. 
Defective    cars,    pp.    2880,    2881, 

2891. 
Inspection  of  car,  p.  2880. 
Railroad   cars,   p.   2880. 
Children,   p.   3867. 
Collision,   p.   2894: 

Collision   at   crossing,   p.   2897. 
Failure   to   keep   switch   locked, 

p.  3897. 
General  rule,  p.  3894. 
Illustrations,    pp.    2894-3898. 
Nonsuit  or  direction  of  verdict, 
p.    3898. 
Companies     or     persons     liable,     p. 

2913. 
Condition      and     use      of     carrier's 

premises,   p.   3871. 
Contributory   negligence,    p.    3846. 
Derailment,   p.   3898: 

Defective  cars,  p.   2899. 
Derailment     caused    by     condi- 
tion of  track,  p.   2900. 
General  rule,  p.  3898. 
Illustrations,   pp.   3898-3899. 
Misplaced   switch,   p.   3900. 
Stone   on   track,   p.   3900. 
Ejection    of    passengers: 

See   "Ejection   of  Passengers." 
Elevators,    p.    2883. 
Inspection,   p.   1844. 
Intoxicated   passenger,   p.   2866. 
Invading   province   of  jury,   p.   2940. 
Jerks  and  jolts  of  trains  or  cars,  p. 
2890:    , 
Conflicting  evidence,  p.  3891. 
General    rule,    p.    3890. 
Suddenly    starting    conveyance 

p.  3893. 
Suddenly    stopping    conveyance 

p.    2892. 
Unusual      or      unnecessary,     p 
3893. 
Lighting    station    and    premises,    p 

3873. 
Management     of      conveyance,      p 
3883: 
Car   steps,   p.   3884. 
Collision,    p.    3894. 
Conflicting   evidence,   p.   2885. 
Crowding   cars,    p.    2887. 
Derailment,    p.    2898. 
Elevators,   p.   2901. 
Failing    to   keep     gates    closed, 

p.   2884. 
Illustrations,   pp.   3883-2887. 
In   general,   p.   2883. 
Leaving      open    trap      door,    p. 

2884. 
Leaving    open    vestibule    door, 

p.  3884. 
Nonsuit  or  direction  of  verdict, 

p.  8886. 
Passing    other     vehicle    or   ob- 
jects,   p.   3893. 
Rate  of  speed,  p.  3888. 
Stumbling   over   fellow    passen- 
ger's   suit    case,   p.    3885. 


CARRIERS    OF   PASSENGERS,   cont'd. 
Questions   of   law   and   fact,   cont'd. 

Management  of  conveyance,  cont'd. 
Sudden  lurches,  jerks,   or  jolts, 

p.  3890. 
When   passenger's  hand  caught 
in    door,   p.    3885. 
Negligence,   p.   1766. 
Negligence,    pp.    3846,    2856. 

Determination    of    existence    of 

negligence,  p.  3857. 
Exemplary      damage — Question 
of  gross  negligence,  p.  2861. 
Illustrations,   p.   2860. 
Question    of    gross     negligence 
or  willfulness   or  wantonness, 
p.  3861. 
Question      of    negligence     held 

for   jury,    p.    2859. 
What  constitutes  negligence,  p. 

2856. 
Where    evidence    conflicting,    p. 

2858. 
Where    evidence    insufficient    to 

sustain   verdict,   p.    2858.     ■ 
Whether    presumption    of  neg- 
ligence   rebutted,    p.    3861. 
Number  and  efficiency     of  employ- 
ees, p.  3868. 
Operation  of  trains  at  places  where 
passei^ers   are   being  received   or 
discharged,   p.   3878. 
Protection  of  passengers,  p.  2902. 
Proximate     and     remote    cause,    pp. 

2847,   2911. 
Reasonableness    of   carrier's    regula- 
tion,   p.    3847. 
Relation    of   carrier   and   passenger: 
See    "Relation    of    Carrier    and 
Passenger." 
Roadbed   and   track,   p.    2883. 
Setting   down    passengers,    p.    2903: 
Alighting     from    moving     train, 

p.    3905. 
Assisting   passengers    to    alight, 

p.    3904. 
In    general,    p.    3903. 
Misleading   invitation   to   alight, 

p.    2906. 
Providing   safe   place    or   means 

for    alighting,    p.    2910. 
Setting   down   passenger   at  im- 
proper  place,   p.    3904_. 
Starting  or  moving  train  while 
passenger  is  alighting,  p.  3906. 
Taking      case    from      jury,     pp. 

3903,    3909. 
What      is    reasonable     time    for 
passenger  to  alight,  p.  2909. 
Speed,   p.   3888: 

General    rule,    p.    2888. 
Illustrations,   p.   2889. 
Passing  curve,   p.   3889. 
Taking  up   passengers,   p.   3875: 
In   geheral,   p.   2875. 
Starting    or    moving    car    while 
passenger    is    boarding    same, 
p.    2876. 
Venue,  p.  2862. 
Wilfulness    or   wantonness,   p.   3863. 
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CARRIERS   OF   PASSENGERS,   cont'd. 
Reasonable  care,  p.  1741: 

See  infra,  "Degree  of  Care   Re- 
quired." 
Reasonable   time   to   get   on   or   off,   pp. 

1532,    1876,    1879: 
Allowance     of    time    for      alighting 

passenger  to  return   for  baggage, 

papers,  etc.,  p.   1897. 
Allowing    reasonable      time    to     get 

on  or  off,  p.  1879. 
Allowing  time  to   alight   from  rail- 
road train,  p.  1883. 
Allowing  time  to  alight  from  street 

car,   p.    1889. 
Allowing  time   to   board   street  car, 

p.   1887. 
Allowing   time     to    board     railroad 

train,    p.    1881. 
Allowing     time    to    reach     place    of 

safety,  p.   1893. 
Duty  reciprocal,   p.   1885. 
Duty     to    see    whether      passengers 
have  gotten  on  or  off,  p.  1898: 
Difference     between     obligation 
of     railroad     and     street   rail- 
way  companies,  p.   1808. 
Duty   of  railroad   comipanies,   p. 

1899. 
Duty  of  street  railways,  p.  1900. 
General   rule,   p.   1879. 
Liability    for     injury    to      passenger 

by    collision     while     alighting,    p. 

1887. 
Liability  of  carrier  after   allowance 

of  proper  time  to  alight,  p.  1887. 
Mixed   or  freight   train,   p.   1894. 
Moving  train  or  cars  prior  to  time 

of   departure,    p.    1883. 
Ordinance       designating      stopping 

place,  p.  1891. 
Passenger  alighting  at  intermediate 

stations,  p.   1887. 
Starting  of  vehicle  at  signal  of  un- 
authorized  person,   p.    1897. 
Time   to   leave   vehicle,   p.   1883. 
Time    to    reach    place    of    safety,    p. 

1893. 
Time  to  secure  seat,  p.  1893. 
Unusual  jerk,   p.   1882. 
What      constitutes       a       reasonable 

time,   p.   1895. 
When   duty  arises,   p.   1889. 
When    the   train     or  street     car   is 

merely  slowed    up,  p.  1879. 
When     the     train    or     street   car   is 

stopped,    p.    1879. 
Where  passenger  is  encumbered,  p. 

1884. 
Receivers,   p.  2089: 

Liability   of   profits   and    income    of 

railroad,    p.   2090. 
Liability  of  railroad  after  discharge 

of   receiver,  p.   2090. 
Liability   of    railroad   in    general,   p. 

2090. 
Liability   of   receiver   in    official   ca- 
pacity,  p.   3089. 


CARRIERS   OF   PASSENGERS,   confd. 
Receivers,   cont'd. 

Liability    of   servants    of   receivers, 

p.  3078. 
Personal    liability     of    receiver,     p. 
2089. 
Receiving    and  discharging    passengers, 
p.  1850. 
See    infra,     "Duty    to    Receive 
and   Carry." 
Allegation  of  negligence,  p.  2595. 
Announcement  of  stations  or  stop- 
ping   places,    p.    1905. 
Assisting    passengers    to   board    or 

alight,    p.    1910. 
Awaking      sleeping     passengers,     p. 

1909. 
Carriers  by  water,  p.   3984. 
Declaration,    petition    or    complaint, 

pp.   2574,   2595. 
Directions  as  to  boarding  trains,  p. 

1918. 
Duties   and   liabilities    in    taking   on 
and  letting  off  passengers,   p. 
1865: 
Degree   of   care,  p.   1866. 
General  rule,  p.  1865. 
Reasonable   opportunity   to    get 

on   or   off,   p.   1865. 
Scope  of  treatment,  p.  1865. 
Duties     when    passengers      are    re- 
ceived at   other   than  usual  place, 
p.   1875. 
Duty  to  carry     to  and  stop  at  des- 
tination: 
See    infra,     "Duty   to     Carry   to 
and   Stop  at   Destination." 
Duty  to  receive  and  discharge  pas- 
sengers at  usual  place: 
See  mfra,  "Duty  to  Receive  and 
Discharge        Passengers       at 
Usual   Place." 
Duty    to     see    whether     passengers 
have  gotten  on  or  off,  p.  1898: 
Difiference     between     obligation 
of    railroad     and    street    rail- 
way companies,  p.  1898. 
Duty     of    street    railway    com- 
panies,   p.    1898. 
Duty    of    street      railway    com- 
panies,  p.   1900. 
Duty  to   stop   and   take   up: 

See   infra,    "Duty   to    Stop    and 
Take    up." 
Duty  to  stop  train  or  street  car,  p. 

1878. 
Duty    to    warn   passengers    of    dan- 
ger, p.  1937. 
Evidence,  p.  2743: 

Admissibility      in      general,      p. 

2743. 
Alighting    at    other   than   usual 

place,  p.   2747. 
Assistance     of     passengers,      p. 

2749. 
Boarding      or     alighting      from 

moving   car,   p.   2745. 
Carrying     beyond     destination, 

p.  2753. 
Collateral  issues,  p.  2744. 
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CARRIERS   OF   PASSENGERS,  cont'd. 
Receiving    and    discharging   passengers, 

cont'd. 
Evidence,   cont'd. 

Conduct,   usage,     or   manner   of 

operation,    p.   3745. 
Crowded    condition     of   car,    p. 

2749. 
Establishment        of       stopping 

places,    p.    2747. 
Evidence   whether    car   slopped 

at  place  claimed,  p.  2747. 
Illustrations,  pp.  2744-2749. 
Issue  as  to  stopping  of  vehicle, 

p.    3746. 
Misleading    or     implied     invita- 
tion,   p.    2747. 
Notice     of   intention    to   alight, 

p,    2751. 
Sudden   starting,   p.   3749. 
Time     to    board     or    alight,   p. 

2749. 
To     show   length     of   time    of 

stop,   p.   2753. 
Usual   stopping  place,   p.   3746. 
Fellow  passenger  act,  p.   1918. 
Instructions: 

Setting    down    passengers,    pp. 
2965,    2984: 
Assisting       oassengers       *c 

alight,    p.    2980. 
Burden     of    proof     of    rea- 
sonable     opportunity     to 
alight,   p.   2985. 
General  rules,  p.  2984. 
Illustrations,    pp.    3984-3989. 
Passing       usual       stopping 

place,  p.  3986. 
Startipg    or    moving    train 
while     passenger     alight- 
ing,  p.  3989. 
Taking  up   passengers: 

Degree  of  care  required,  p. 

2965. 
Illustrations,    pp.    2965-2966- 

2967. 
Reasonable    time    for     pas- 
senger  to   board,   and   as- 
sistance,  p.   2965. 
Starting      or      moving     car 
while  passenger  boarding 
same,   p.   2967. 
Liability   for   act   of  fellow   passen- 
ger, p.  1918. 
Management    of    train    in    drawing 
up    to  platform    of    stopping 
place,  p.   1876: 
Duration  of  stop,  pp.  1876,  1879. 
General  rules,  p.  1876. 
Illustrations,   p.   1876. 
Temporary  stop,  pp.  1876,  1879. 
Misdirection    as    to      arrival    or    de- 
parture  of  train,  p.  1939. 
Misleading   invitations    to    alight: 
See      infra,      "Alighting     from 
■  Train." 
Notifying  passengers  of  starting  of 

train,   p.   1916. 
Presumptions  and  burden  of  proof, 

p.   2682. 
Proximate     and    remote      cause,    p. 
1702. 


CARRIERS    OF   PASSENGERS,   cont'd. 
Receiving   and    discharging   passengers, 
confd. 
Questions  of  law  and  fact: 

Setting      down     passengers,   p. 
2903: 
Alighting       from      moving 

train,   p.   2905. 
Assisting      passengers      to 

alight,   p.   2904. 
In  general,  p.  2903. 
Misleading       invitation     to 

alight,  p.  3906. 
Providing     safe     place     or 
means     for    alighting,    p. 
3910. 
Setting   down   passenger   at 
improper  place,  p.  2904. 
*     Starting    or    moving     train 
while  passenger  is  alight- 
ing,   p.    2906. 
Taking  case  from  jury,  pp. 

2903,   9209. 
What    is     reasonable    time 
for   passenger    to    alight, 
p.   2909. 
Taking  up   passengers,   p.   3875. 
In  general,  p.  2875. 
Starting      or      moving      car 
while  passenger  is  board- 
ing same,  p.  2876. 
Reasonable   time   to   get   on   or   oflE: 
See  infra,  "Reasonable  Time  to 
Get    on    or   Ofl." 
Regulations    as    to    time    and    place 

of  receiving,   p.   1850. 
Rules     and    regulations    as     to    en- 
tering   trains,    p.    1850. 
Refusal  to  r-eceive  and  carry: 

See    infra,    "Duty    to    Receive    and 
Carry." 
Relation    of   carrier   and   passenger: 

See   "Relation   of   Carrier   and   Pas- 
senger." 
Replication,  p.  3631. 
Rescue  of  passenger  falling  from  train, 

p.  1971. 
Res  gestae: 

Actions    for     personal     injuries,      p. 
2710. 
Riding  on  front  platform: 

Notice  of  rules,  p.  199. 
Riding  on  platform: 

See    "Contributory    Negligence." 
Riding  on  step  or  footboard: 

See    "Contributory    Negligence.'' 
Right    and    duty    to    ride   on  particular 
train  or  car,  p.  1664: 
Crowded  condition  of  street  car,  p. 

1665. 
General  rule,  p.   1664. 
Round  trip  ticket,  p.  1665. 
Several  carriers  using  same  road,  p. 

1668. 
Ticket    calling   for   particular   train, 

p.   1666. 
Tickets   requiring  change   of  trains, 

p.   1666. 
Trains   not   stopping  at   passenger's 

destination,  p.  1666. 
Vehicles  not  designated  for  passen- 
gers, p.  1667. 
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CARRIEjks    OF   PASSENGERS,   cont'd. 
Rights,  p.  1652. 
Roadbed  and  track,  p.  1807: 
Act  of  God,  p.  1807. 
Allegation   of  negligence,  p.   3593. 
Declaration,   petition   or    complaint, 

p.  2593. 
Degree  of  care  required,  p.  1807. 
Evidence,   p.   2734: 

Admissibility       In      general,     p. 

3734. 
Evidence     as      to    condition     of 

track  or  roadbed,  p.  3734. 
General    condition    of    road,    p. 

3734. 
Obstructions,  p.  2738. 
Other    accidents     and    transac- 
tions,   pp.   2725,    2730,   2737. 
Parallel      tracks — Cars     passing 

each    other,   p.   3738. 
Piece    of   broken    rail,   p.   2736. 
Recommendation    of   state    rail- 
road   commissioner,    p.    2738. 
General   rule,   p.    1807. 
Inspection  and  repair: 

See   infra,   "Inspection   and   Re- 
pair." 
Obstructions   on   track: 

See     infra,     "Obstructions     on 
Track." 
Obvious   dangers,   p.   1808. 
Presumptions  and  burden  of  proof, 

pp.   2681,    2683. 
Proximate     and    remote     cause,     p. 

1701. 
Question   for  jury,   p.   1809. 
Questions  of  law  and  fact,  p.  2882. 
Roadbed,   p.    1809: 

Construction    of    cuts    and    fills, 

p.   1810. 
Railroad  companies,  p.   1809. 
Street  railways,  p.   1811. 
Test   as    to    care    of   road,    etc.,   re- 
quired   of    company,    p.    1808 
Tracks  and  appliances,  p.   1813: 
General   rule,   p.   1812. 
Obstructions: 

See  infra,  "Obstructions  on 
Track." 
Railroad  companies,  p.  1813. 
Rails,   p.    1812. 
Street    railways,    p.    1817. 
Switches,  p.  1813. 
Ties,  p.   1812. 
Weight   and  sufficiency   of  evidence 
as    to    negligence    in    respect    to 
condition    of   means    of    transpor- 
tation,   p.    2790,   2801. 
Route,  p.  1668: 

Carrier     operating      two    routes,     p. 

1668. 
Misrepresentations    as    to    route,    p. 

1668. 
Published     schedule      and      connec- 
tions,   p.    1669. 
Special    contract,   p.    1669. 
Tickets      not     calling     for     branch 

road,    p.    1668. 
Varying     from     scheduled     trip,     p. 
1668. 


CARRIERS    OF   PASSENGERS,   cont'd. 
Rules    and    regulations    of    carriers,    p. 
1936: 
See  "Rules  and   Regulations   of 
Carriers." 
Entering   trains,   p.    1850. 
Regulations    as    to    time    and    place 

of   receiving,   p.   1850. 
Violations    of   rules    as    termination 
of  relation  of  carrier  and  pas- 
senger, p.   1530: 
Assuming    dangerous    position, 

p.  1530. 
Leaving    moving    train    or    car, 
p.    1531. 
Safe   place   to   board   or   alight   and   in- 
tervening    tracks,     pp.     1789, 
1824,   1830: 
See      "Stations      and      Stopping 
Places." 
At    place     other   than    that     desig- 
nated,   p.    1791. 
Degree  of  care,  p.   1789. 
General  rule,  p.   1789. 
High    degree    of    care    required,    p. 

1789. 
Ordinary   care   in   view    of    dangers 

apprehended,    p.    1789. 
Pass   way   leading   across    highway, 

p.   1790. 
Person  pursuing  train,   p.   1791. 
Reasonably    safe    place,    p.    1789. 
Running      trains      on      intervening 

tracks,   p.    1791. 
Safe    exit,    p.    1789. 
Scenic  railways,  p.  1488. 
Schedule: 

See    infra,    "Timetable." 
Duty    to    inform    passengers    as    to 
movements   of   trains,   p.   1801. 
Scope   of  employment: 

See    infra,    "Liability    for    Acts 
and    Omissions    of   Servants." 
Wilful   acts,   p.   2040. 
Seats: 

Refusal    to    pay    unless      provided 

with    seat,    p.    2427. 
Rights    and    duties    as    to    providing 
seats,  p.  1954. 
Self-defense: 

See  infra,   "Assault  and   Battery." 
Separate    coaches: 

Criminal  law,   p.   177. 
Separation  of  male   and   female   passen- 
gers, p.  1943. 
Separation    of    white    and    colored    pas- 
sengers, pp.   1943,   1944. 
Acts  of  Congress,  p.   1947. 
Civil   rights   act,   p.   1947. 
Compelling  passenger  to,  leave   car, 

p.   1948. 
Declaration,    petition    or    complaint, 

p.  2574. 
Degree     of    care    and      liability    in- 
curred, p.  1948. 
Duty  to  protect  passengers,  p.  3035: 
Disorder,    p.    3025. 
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CARRIERS   OF   PASSENGERS,   confd. 
Separation    of   white    and    colored    pas- 
sengers, cont'd. 
Liability     of     company     where 
passengers    allowed    to   inter- 
mingle,   p.    2035. 
Ejection   of  passengers,   p.   2409. 
Equal,     but     separate     accommoda- 
tions for  white  and   colored  pas- 
sengers,   p.    3511. 
Equality     of     accommodations,     p. 

1949. 
Evidence,   p.   2755. 
Interstate    and    foreign    commerce, 

p.   3511. 
Liability   for   acts   of   conductor,   p. 

1949. 
Liability  of  carriers,  p.  1948. 
Mistake   as   to   color,  p.   1949. 
Reasonableness   of  rules,  p.   1945. 
Regulations  of  the  carrier,  p.   1944. 
Statutes  prohibiting  the  separation, 

p.    1947. 
Statutes    requiring    the    separation, 

p.    1945. 
To  whom  statutes  apply,  p.  1947. 
Servants: 

See  infra,   "Master  and  Servant." 
Setting  down  passengers: 

See    infra,     "Receiving     and     Dis- 
charging  Passengers." 
Ships: 

See   "Carriers  by  Water." 
Sick  or  injured  passengers: 

Duty    to    care    for    sick    or    injured 
passengers,   p.   1972. 
Signals: 

Notifying  passengers  of  starting  of 

train,  p.   1916. 
Omission    of    signals    required    by 
statute,  p.  1983. 
Sleeping   cars: 

See  "Palace  Cars  and  Sleeping  Car 
Companies." 
Sleeping  passengers: 

Awaking    sleeping    passengers,    pp. 
1907,   1909. 
Snow  and  ice  on  platform,  p.  1786. 
Special   trains,  p.   1494:    ' 

See   "Relation  of   Carrier  and   Pas- 
senger." 
Speed  of  train  or  cars,  p.  1984: 

Allegation  of  negligence,  p.  2602. 
Assumption  of  risk,  p.  1984. 
Declaration,    petition   or    complaint, 

p.   2602. 
Evidence,   p.   2757. 
General   rules,   p.   1984. 
Illustrations,  pp.   1985,  1986,  1987. 
Interstate    and    foreign    commerce, 

pp.    3503,    3512. 
Means   of   conveyance   condition   of 

track,    etc.,   p.    1985. 
Questions  of  law  and  fact,  p.  2888. 
General   rule,  p.  2888. 
Illustrations,    p.    2889. 
Passing  curve,  p.   2889. 
Servants     chargeable     with     knowl- 
edge,   p.    1985. 
Speed   of  forty-five  miles- per  hour 
held   not   negligent,   p.   1985. 


CARRIERS   OF   PASSENGElfS,   confd. 
Speed  of  train  or  cars,  cont'd. 

Track    not    in    good    condition,    p. 

1985. 
Violation   of  speed  laws,  p.   1987. 
Weight  and  sufficiency  of  evidence, 

p.  2803. 
What  constitutes  negligence  in  run- 
ning,  p.    1985. 
Standing  in  car: 

See   "Contributory   Negligence." 
Standing   on    platform: 

Ejection   of  passengers,  p.  2421. 
Station: 

See     "Stations     and     Stopping 

Places." 
See    infra,    "Duty   to    Stop   and 
Take  up." 
Duty  to  carry  to  and  stop  at  des- 
tination: 
See    infra,    "Duty    to    Carry    to 
and   Stop  at  Destination." 
Relation   of  carrier   and   passenger: 
See    "Relation    of    Carrier    and 
Passenger." 
Who   are  passengers: 

See    "Relation    of    Carrier    and 
Passenger." 
Statutes: 

See  infra,  "Liability  as  Affected  by 
Statutes;"    "Violation    of    Statute 
or  Ordinance." 
Steamboats : 

See   "Carriers  by  Water." 
Step: 

Riding   on    step    or    footboard: 

See  "Contributory  Negligence." 
Stop,   look,   and  listen,  p.  2374. 
Stop  over: 

See   "Tickets   and   Fares." 
Stop-over  privilege   granted  by   carrier, 

p.  1529. 
Stopping: 

See    infra,    "Duty   to    Carry    to 
and     Stop     at      Destination;" 
"Duty  to  Stop  and  Take  up;" 
"Failure  to  Stop." 
Allowing  reasonable  time  to  get  on 
or    off: 
See  infra,  "Reasonable  Time  to 
Get  on  or  Off." 
Duty  to  receive  and  discharge  pas- 
sengers at  usual  place: 
See    infra,    "Duty    to    Receive 
and  Discharge   Passengers  at 
Usual  Place." 
Invitations  to  alight: 

See    infra,    "Misleading    Invita- 
tions   to   Alight." 
Reasonable   time   to  get  on   or  off: 
See  infra,  "Reasonable  Time  to 
Get  on  or  Off." 
Train    not    stopping   at   passenger's 
destination: 
Ejection      of      passengers,     pp. 
3453,    2457. 
Stopping  places: 

See  "Startions  and  Stopping  Places." 
Stops: 

Representations  by  ticket  agent,  p. 
1607. 


INDEX. 


4147 


CARRIERS   OF   PASSENGERS,   cont'd. 
Storm: 

Delay,  p.   1675. 
Strangers: 

Injuries    due    to    acts    of    strangers, 
pp.   1678,   1691. 
"Strict"  care,  p.  1718. 
Sudden   jerks: 

See     infra,     "Jerks     and     Jolts      of 
Trains    or    Cars.'' 
Taking  Jeave  of  passengers: 

See     "Licensees,     Trespassers,     In- 
truders,  etc." 
Taking  up  passengers: 

See  infra,  "Receiving  and  Discharg- 
ing  Passengers." 
Taxation: 

See    "Taxation." 
Termination   of  relation: 

See   "Relation  of   Carrier   and   Pas- 
senger." 
Throwing  objects  on  platform,  p.   1787. 
Ticket  agent: 

See    "Tickets   and    Fares."  \ 

Ticket  brokers: 

See    "Ticket    Brokers." 
Ticket  and  fares: 

See  "Tickets  and  Fares." 
Timetables,    p.    1669: 

Clause  limiting  liability,  p.   1671. 
Duty    to    conform    to    timetable,    p. 

1670. 
Effect    of    ladvertised    schedule,!    p. 

1671. 
General  duty  to  keep  schedule  time, 

p.    1670. 
In   general,   p.   1669. 
Insurer   as   to   time,  p.   1669. 
Liability    based    on    negligence,    p. 

1673. 
Right  to  change  schedule,  p.  1672. 
Working   timetable,   p.   1673. 
Toilet   rooms,   pp.    1938,   1939. 
Track: 

See   infra,   "Roadbed   and  Track." 
Trains: 

See  infra,  "Right  and  Duty  to  Ride 
on   Particular  Train   or   Car." 
Transfer   accommodations,   p.    1794. 
Transfer    of   passengers: 

Duty   of   carrier,   p.   1969. 
Trespassers: 

See     "Licensees,     Trespassers,     In- 
truders,   etc." 
Trustee: 

Liability  when  railroad  operated  by 
trustee,    p.    2089. 
Tunnels,    p.    1982. 

Unavoidable    accident,    pp.    1675,    1689. 
Union   depots: 

See   "Union   Depots." 

Usages  and  customs: 

Admissibility    in    evidence,    p.    3725. 

Failure  to   stop,  pp.   1861,   1865. 
"Utmost"     care,     pp.     1719,     1734,    1736, 

1729. 
Utmost  practical   care,  p.   1739. 
Variance,   p.   3647: 

4   Car— 6C 


CARRIERS   OF   PASSENGERS,  cont'd. 
Variance,   cont'd. 

Active  or  passive  negligence,  p. 
3659. 

Allegation  that  car  had  stopped,  p 
3654. 

Amendment  to  conform  to  proof, 
p.   2660. 

As  to  contract  of  carriage,  p.   3651 

As  to  injury  or  damages,  p.  3660. 

As  to  negligence  or  cause  of  in- 
jury, p.  2653. 

As   to   persons   liable,   p.   3660. 

As   to  status   of  plaintiff,  p.   3653.  _ 
,  As    to    stopping    of    vehicle — Vari- 
ance   immaterial,    p.    3657. 

As  to  ticket  pass  or  transfer,  p. 
2653. 

Correspondence  between  allegation 
and   proof,  p.  2647. 

Demand    for    transfer,    p.    3653. 

General   rule,   p.   2647. 

Mere    matters    of   detail,    p.    2656. 

Manner  in  which  injury  was  re- 
ceived, p.  3655. 

Materiality,  p.  2649. 

Negligence  averred  generally  or 
specifically,    p.    3659. 

Negligence  relied  on  not  proven, 
p.   3653. 

Negligence  relied  on  proven,  p. 
S657. 

Proof   of   substance,   p.   3649. 

Taking  on  or  letting  off  passenger, 
p.   3655. 

Technical   variance,   p.   2649. 

Thrown  or  jumped  from  car,  p. 
2656. 

Tort   and   contract,   p.   2651. 

Variance  affecting  only  amount  of 
recovery  or  gravity  of  negligence, 
p.  2650. 

Wilful  or  wanton  negligence  or  de- 
lay,  p.   3659. 
Vehicles,   p.   1831. 

See    infra,    "Cars.'' 
See  infra,  "Management  of  Con- 
veyance." 

Allegation  of  negligence,  p.  3594. 

Attaching  improperly  loaded  car, 
or  car  of  wrong  guage,  to  train, 
p.   1834. 

Bell-ropes,  p.   1837. 

Cars,   p.   1824. 

Construction  of  steps  of  street  cars, 
p.    1833. 

Couplings,   p.   1836. 

Class  of  conveyance  to  be  pro- 
vided, p.  1831. 

Declaration,  petition  or  complaint, 
p.  2594. 

Defects  in  vehicles  purchased  of 
another,   p.   1833. 

Degree  of  care  required,  p.  1821. 

Doors,  'Dp.   1825,   1829. 

Duty  as  to  vehicles  or  means  of 
carriage,   p.   1831. 

Duty  when  vestibuled  cars  fur- 
nished,  p.    1835. 
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CARRIERS   OF   PASSENGERS,   cont'd. 
Vehicles,  cont'd. 

Elevators,   p.   1839. 
Engines,  p.   1824. 
Entrance    doors,    p.    1829. 
Evidence,  p.  2739: 

Admissibility,    p.    2739. 
Condition    of    vehicle    and    ap- 
pliances, p.  2739. 
Evidence   to   show  vicious   pro- 
pensities   of    horse     attached 
to   stage   coach,   p.   2742. 
Failure    to    use    proper    precau- 
tion, p.   2741. 
Illustrations,    pp.    2739-2743. 
Subsequent      to      accident,      p. 

2741. 
To    show    condition    of    vehicle 
— Nature    of    defect,    p.    2741. 
To    show    notice    of    defect,    p. 
2742. 
Evidence   as  to   defects,  p.   2790. 
Evidence    to    rebut    presumption    of 
negligence    arising    from    injury, 
p.   2840. 
Ferryman,   p.   1839. 
Formaition  of  train,  p.   1834. 
General   rule,   p.   1821. 
Headlight,   p.    1827. 
Ingress   and   egress,   pp.   1824,   1830. 
Inspection: 

See   infra,   "Inspection   and   Re- 
pair." 
Inspection  and  repair: 

See  infra,   "Inspection   and   Re- 
pair." 
Instructions: 

Sufficiency       and       safety       of 
means    of    transportation,    p. 
2968. 
Interior     of     railroad     coaches,     p. 

1828. 
Latent   defects,   p.   1845. 
Mixed   trains,   p.    1835. 
Motive    power    of    street    and    cable 

cars,  p.  1833. 
Negligence  must  be  shown,  p.  1823. 
Negligence      of      manufacturer      or 

builder,   p.    1847. 
Not    bound    to    provide    vestibuled 

cars,    p.    1835. 
Palace     or     sleeping     cars     forming 

part   of  train,  p.   1837. 
Platform  guards,  p.   1829. 
Platforms,   p.   1830. 
Precautions    against    fires    and    ex- 
plosives,  p.   1835. 
Presumptions  and  burden  of  proof, 

p.  2682. 
Projecting      bolts,      etc.,      catching 
clothing    of    passengers,    p.    1832. 
Projection     of    wheel    guard     from 

floor   of   street   car,   p.    1833. 
Proximate     and     remote     cause,    p. 

1701. 
Question  as   to  negligence  in  using 
certain    appliances    one    for    jury, 
p.    1823. 
Railroads,    p.    1824. 


CARRIERS    OF   PASSENGERS,   cont'd. 
Vehicles,  cont'd. 
Repair: 

See   infra,   "Inspection  and   Re- 
pair." 
Stage     and     hackney     coaches,     p. 

1837. 
Steps    of    cars,    p.    1830. 
Steps    of   street   cars,    p.   1833. 
Street   railway,   pp.   1821,   1824. 
Suitable  and  sufficient,  p.  1821. 
To    what    part    of    train    applicable, 

p.   1823. 
Trolley   rope,   p.   1834. 
Vestibule    trains,    p.    1835. 
Weight  and  sufficiency  of  evidence 
as    to    negligence    in    respect    to 
condition    of   means    of   transpor- 
tation, p.  2790. 
Wheel  guards,   p.   1833. 
Window    guards,    p.    1828. 
Windows,    p.    1825. 
Verdict,   p.    3032. 
Vessels: 

See   "Carriers   by   Water." 
Vestibule   trains,   p.   1835: 

Duty  as  to  trap  doors,  p.  1836. 
Duty     when     vestibuled     cars     fur- 
nished, p.  1835. 
Failure    to   furnish   vestibuled    cars, 

p.    1836. 
Not     bound    to    provide     vestibuled 

cars,   p.    1835. 
When   train   standing   at   station,  p. 
1836. 
Violation  of  statute   or  ordinance: 

Declaration,    petition    or    complaint, 
p.    2610. 
Water: 

Furnishing   water,    p.    1938. 
Wheel  guards,  p.   1833. 
When    relation    of    carrier    and    passen- 
ger   commences: 
See   "Relation   of   Carrier   and   Pas- 
senger." 
Who  are  carriers  of  passengers,  p.  1486. 
Who   are  passengers: 

See   "Relation   of   Carrier   and   Pas- 
senger." 
Who  are  servants: 

See    infra,    "Liability   for    Acts    and 
Omissions    of   Servants." 
Window  guards,  p.  1828. 
Women: 

Separation  of  male  and  female  pas- 
sengers,  p.   1943. 
Wreck   train,   p.   1552. 
Wrong    station: 

Putting     passenger     off     at     wrong 
station,    p.    1854. 

CARS 

Carriers   of  live   stock: 

See   "Carriers   of  Live   Stock." 
Carriers  of  passengers: 

See    "Carriers    of    Passengers." 
Contracts    for    cars    or    other   means    of 
transportation: 

See   "Contracts    for    Cars    or   Other 
Means   of  Transportation." 
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CARS,  cont'd. 
Demurrage: 

See  "Demurrage." 
Duty     to     provide     suitable     means-    of 

transportation,   p.   782. 
Inspection: 

Duty   of    shipper   to   inspect   car,   p. 
783. 
Interstate   and   foreign   commerce: 

See    "Interstate   and    Foreign    Com- 
merce." 
Limitation    of   liability: 

Defect   in   cars,   p.    1031. 
Duty    to    furnish    suitable    cars,    p. 
956. 
Loss   of   or  injury   to   cars,   p.   3383. 
Loss   of   or   injury   to   goods: 

See  "Loss  or  Injury  to  Goods." 
Carrying    goods    on    open    cars,    p. 

787. 
Duty    as    to    perishable    goods,     p. 

784. 
Knowledge    by    shipper    of    defects 

in   car,  p.  783. 
Means    of   transportation   belonging 

to    another,    pp.    783,    785. 
When     shipper     furnishes     cars,     p. 
784. 
Open    cars,   p.    787. 
Preferences    and   discrimination: 

See   "Interstate   and    Foreign    Com- 
merce;"    "Preference     and     Dis- 
crimination." 
Private    cars: 

See    "Private    Cars." 

CAR    SERVICE   ASSOCIATION 

Demurrage: 

Rules   framed   by   car   service   asso- 
ciation,  p.   705. 

CASUS  FORTUITUS 

Loss  or  injury  to  goods,  p.  736. 
CHAIR  CARS,  p.   1940. 
CHANGE 

Questions  of  law  and  fact,  p.  1604. 
Tickets   and   fares,   p.   1603. 

CHARACTER   IN   EVIDENCE 

Carriers    of   passengers: 

Character    of    parties,    p.    3736. 
Ejection   of  passengers: 

General    character    and    disposition 
of  employee,  p.  3717. 

CHARGE  OF  COURT 

See    "Instructions." 
CHARGES,   pp.   34,   65,   1133. 

See   "Tickets   and    Fares." 
Actions    for   charges,   p.    1171: 

Amount  in   controversy,   p.   1173. 

Amount    of   recovery,    p.   1173. 

Assumpsit,  p.   1173. 

Damages,   p.    1173. 

Right   of  action,   p.   1171. 

Set-off  and  recoupment,  p.  1173. 
Amount  of  freight,  p.  1134. 
Bill    of   lading: 

Stipulation  in  bill  of  lading,  p.  1151. 

Stipulations   as   to,   p.   354. 


CHARGES,  confd. 
Blockade: 

Intent   to   evade   blockade   or   reve- 
nue  laws,  p.   1146. 
Carriers   by   water: 

See  "Carriers  by  Water." 
Carriers   of  passengers: 

See  "Tickets  and   Fares." 
Carrier's   right   to   fix   charges,   p.    1136: 
Charter   regulations,    p.    1136. 
Duty   to   consult   shippers    and   con- 
signees,  p.    1137. 
Classification   of  railroads   for   purposes 
of   regulation,   p.    43: 
Mode  of  classification,   p.  43. 
Right   to   classify,   p.   43. 
Conditions    in    grant    of    franchise    and 
agreements     with     municipalities, 
p.    77: 
Acquisition    by    sale    or    consolida- 
tion   of   a   railway    company   hav- 
ing a   contract  with   a   municipal- 
ity,   p.    83,      ^ 
Authority   to   impose   conditions    or 

to    make   agreements,   p.   77. 
Change    of    rates    of    fare    fixed    by 

franchise    or    agreement,    p.   78. 
Conditions     and     agreements     con- 
strued,  p.   79. 
Duty     not    to     discriminate    as     to 

charges    or    facilities,    p.    83. 
Effect    of   acceptance    by   carrier   of 
location   granted   by   municipality, 
p.    79. 
Waiver    of    right    to    charge    more 
than    amount    stipulated    in    fran- 
chise,  p.   81. 
Connecting   carriers: 

Discrimination    in    favor    of   one    of 
several     connecting    carriers,     pp. 
109,    110. 
Joint    tariff    between    two    or    more 

roads,    p.    75. 
Reasonableness        of        regulations, 

p.    57. 
Rights     of     connecting     carrier,     p. 
1147: 
Combination     as     to    rates,     p. 

1147. 
Power    of    initial    to    bind    suc- 
ceeding   carrier,    p.    1147. 
Right  to  divide  through  freight, 

p.    1147. 
When    freight    due    or    demand- 
able,    p.    1147. 
Transfers     to    connecting    lines     of 
same   company,   p.   76. 
Consideration: 

Special    contract    as    to    charges,    p. 
1138. 
Consignee,   p.    1151. 
Consignor,    p.    1148. 
Contracts: 

See   "Contracts." 

See   infra,   "Special   Contracts   as   to 
Amount  of  Charge." 
Control   and   regulation,   p.  34. 
Courts: 

See   infra,   "Judicial   Supervision." 
Criminal  law: 

Overcharge,   p.   178. 
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CHARGES,   cont'd. 
Dead  freight,  p.   1145. 
Definition   of   interstate   commerce    act, 

p.   3608. 
Delay  in  transportation  or  delivery: 
Payment    of    freight    as    condition 
precedent  to  action  for   delay,  p. 
683. 
Delegation  of  power: 

To  a  commission,  p.   38: 

Constitutionality      of      statutes 
creating    commissions,    p.    39. 
Constitutional     provisions     and 
statutes    delegating  power   to 
commissions   construed,   p.  40. 
Necessary  prerequisites  to  reg- 
ulations,  p.   43. 
Regulations    by  ^commission    in 
excess     of     statutory     power, 
P-.  42. 
Validity    in    general,    p.    38. 
To   a   municipal   corporation,   p.   43. 
Delivery   by   carrier: 

Detention   for   charges,   p._  520. 
Duty      to      inform      consignee      of 
charges,    p.   531. 
Demand,   p.    1142. 
Demurrage    charges,    p.    1152. 
Discriminations: 

,See   "Interstate   and   Foreign    Com- 
merce;"    "Preferences     and     Dis- 
criminations." 
Drawbacks,   p.   1184. 
Due   process   of  law: 

Regulation   of   charges,   p.   58. 
Evidence: 

Admissibility,  p.   127. 
Examination: 

Opportunity    to    examine    goods,    p. 
1144. 
Excessive  and  unauthorized   charges: 

See    "Tickets    and    Fares." 
Excessive   charges: 

See  infra  "Overcharge." 
Exemption   from   regulation   by  charter 
or  statute: 
See    "Exemption    from    Regulation 
by   Charter  or  Statute." 
Express    companies,    p.    65: 

Statutes  regulating  rates  of  rail- 
road companies  not  applicable  to 
express    companies,    p.    65. 

Fares: 

See   "Tickets   and   Fares." 

Franchise: 

See   infra,   "Conditions   in   Grant   of 
Franchise    and    Agreements    with 
Municipalities." 
Fraudulent    misclassification,    p.    1141. 
Freight  defined,  p.  1134. 
Illegal   rate    charged,    p.    1141. 
Injunction,  p.   128: 

Another    remedy    as    precluding   in- 
junction,  p.   131. 
Injunction    on    ground    that    rates 

are   confiscatory,   p.   130. 
Injunction     on    ground    that     rates 
are    unjust   and    unreasonable,   p. 
139. 


CHARGES,   cont'd. 
Injunction,  cont'd. 

Injunction     to     restrain     a     carrier 
from   charging  unlawful   rates,   p. 
131. 
Injunction  will  not  lie  before  rates 

are  fixed,  p.  139. 
Irreparable     injury — Facts     author- 
izing   preliminary     injunction,     p. 
139. 
Proceedings    which    are    legislative 
in     nature    subject    to     injunctive 
process,  p.   128. 
Taking  property  without  due  proc- 
ess of  law  or  denial  of  equal  pro- 
tection of  laws,  p.  130. 
When    enforcement    of    rates    pre- 
^ribed    by    commission    will    be 
enjoined,   p.   138. 
Whether  suit  against  state,  p.   128. 
Interstate   and   foreign   commerce: 

See   "Interstate   and   Foreign   Com- 
merce." 
Inspection: 

Compensation      for      stoppage      in 
transit     for     inspection,     etc.,     p. 
1153.       • 
Interstate   commerce  commission: 

See   "Interstate   and   Foreign   Com- 
merce." 
Intrastate   commerce,   p.   65. 
Joint  tariff  between  two  or  more  roads, 

p.   75. 
Judicial  supervision,   p.   114: 

Courts  can  not  prepare  new  sched- 
ule of  rates,  p.   116. 
Courts  have  no  general  supervisory 

jurisdiction  over  rates,  p.   115. 
Courts      not      concerned      whether 
rates    be    unnecessary    or    merely 
speculative,   p.   116. 
Extent    of    judicial    interference    is 
protection     against     unreasonable 
rates,    p.    116. 
Power    of    courts    over    rates    pre- 
scribed   by    railroad    commission, 
p.    115. 
Reasonableness,  of  a  rate  a  judicial 

question,   p.    115. 
Reasonableness   of  rate  can  not  be 
conclusively    determined    by    leg- 
islature, p.  115. 
Review    of   findings    of    commission 
where     inquiry     calls    for     expert 
evidence,  p.  117. 
Legislature's  right  to  fix  rates,  p.   1135. 
Lien  for  charges: 

See  "Lien  for  Charges." 
Limitation    of   liability: 

Reduced  rates  as   consideration: 
See  "Limitation  of  Liability.'' 
Local  and  through   rates,  p.  72. 
Long  and   short  hauls,  p.   73: 

See   "Interstate   and   Foreign   Com- 
merce;" "Long  and  Short  Hauls." 
Loss   or   injury   to   goods: 

Allowance      where      charges      have 

been   paid,  p.   853. 
Deduction    of    unpaid    charges,     p. 
So.i. 
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CHARGES,   cont'd. 

Loss  or  injury  to  goods,  cont'd. 
Illustrations,    pp.    853,    854. 
Payment    or   tender    ot    charges    as 
condition   precedent  to   action,   p. 
797. 
Measure      of      compensation      allowed, 

p.    67. 
Misclassification,  p.   1141. 
Misrepresentation   of  rate,  p.   1141. 
Nonpayment  of  freight,  p.  438. 
Obligations  imposed  on  carriers,  p.  66. 
Overcharges,   p.   1193: 

See      "Interstate    and      Foreign 
Commerce;"    "Preferences    and 
Discriminations." 
Action  for  money  had  and  received, 

p.    1197. 
Admissibility    of    evidence,    p.    1301. 
Amount   of   recovery,   p.    1304. 
Attorney's   fees,   p.   1304. 
Carriers    liable,   p.    1196. 
Charge   of   court,   p.   1204. 
Common-law'    remedy     not     abro- 
gated   by    penal    statute,    p.    1197. 
Connecting   carriers,   p.    1196. 
Current   open   account,   p.   1198. 
Declaration    or    complaint,    p.    1199. 
Demand   of   repayment,   p.   1199. 
Evidence,   p.   1201: 

Admissibility     of     evidence,     p. 

1201. 
Examination     of     witnesses,     p. 

1201. 
Judicial   notice,   p.    1201. 
Presumptions     and     burden     of 

proof,   p.   1201. 
Weight      and      sufficiency      of 
evidence,  p.   1203. 
Examination   of   witnesses,   p.   1201. 
Favored    shipper   to    whom   express 

charges   paid,   p.   1197. 
Form  of  action,  p.  1197. 
Issues   and  proof,   p.   1200. 
Judicial  notice,  p.  1201. 
Jurisdiction,    p.    1198. 
Limitation   of  actions,  p.   1198. 
Mistake,    p.    1193. 
Necessity   for   protest,   p.   1195. 
Persons  entitled  to  recover,  p.  1199. 
Persons   liable,   p.    1196. 
Presumptions   and  burden  of  proof, 

p.    1201. 
Protest,    p.    1195. 
Questions   for  jury,  p.   1304. 
Recovery    back    of    overcharges,    p. 

1194. 
Reference,   p.   1300. 
Right  to  make,  p.   1193. 
Right     to     recover     overcharge,     p. 

1194. 
Statutory     redress     as      abrogating 

common-law   remedy,   p.   1197. 
Stipulations      respecting      excessive 

charges,    p.    1193. 
Voluntary   payment,   p.    1195. 
Weight  and  sufficiency  of  evidence, 

p.    1303. 
What  constitutes  an  overcharge,  p. 
1193. 


CHARGES,   cont'd. 
Partial  or  pro  rata  freight,  p..  1145: 
Cargo     accepted     at     intermediate 

point,  p.  1145. 
In   general,   p.   1145. 
Part  of  cargo  delivered,  p.  1145. 
Part  performance,  p.   1143. 
Passengers: 

See   "Tickets   and   Fares." 
Payment,   pp.   333,   1143: 

See    infra,    "Prepayment." 
Accrual    of    right    to    payment,    p. 
1143: 
Conversion     of   part    of     goods 

by    carrier,    p.    1144. 
Erroneous     recital     in     bill     of 
lading  as  to  amount  of  ship- 
ment,  p.    1144. 
Failure    to    deliver    not    due    to 
fault  of  either  party,  p.   1144. 
In   general,   p.   1143. 
Opportunity  to  examine  goods, 

p.    1144. 
Part   performance,   p.   1143. 
Where    consignee    can    not    be 
found,    p.    1144. 
Demand,  p.  1143. 
Liability  of  carrier  before  payment, 

p.  290. 
Place   of  payment,  p.   1143. 
Tender   of  payment,   p.   1142. 
Time  of  payment,  p.  1143. 
Payment  of  fare: 

See   "Tickets    and   Fares." 
Penalties: 

See    "Penalties    for    Violations 
of  Regulations." 
Penalties    for   violations    of    regulations 
as  to: 
See    "Penalties    for     Violations    of 
Regulations." 
Penalty  for  failure  to  post  schedules  of 

rates,  p.  148. 
Persons   liable   for   charges,   p.   1148: 
Consignee,   p.   1151. 
Consignor,  p.   1148. 
Effect  of  carrier's  lien,  p.  1149. 
Ownership   of  goods,  p.   1150. 
Shipment   by  vendor   to   vendee,   p. 

1150. 
Stipulation  in  bill  of  lading,  p.  1151. 
Posting  schedule  at  stations,  p.  73. 
Power  to  regulate,  p.  34. 

See      infra,      "Classification      of 
Railroads     for     Purposes     of 
Regulation;"    "Delegation    of 
Power;"    "Reasonableness    of 
Regulation." 
Abandonment  or  nonuser,  p.   65. 
Basis   of  power,   p.  36. 
Certainty  of  statute,  p.  35. 
Classification    of   railroads    for   pur- 
poses of  regulation,  p.  45. 
Constitutional    enactment,    p.    35. 
Discrimination     against      carrier     in 
favor  of  certain  individuals,  p.  61. 
Due  process  of  law,  p.  58. 
Equal   protection   of  laws,   p.   CO. 
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CHARGES,   cont'd. 
Power  to  regulate,  cont'd. 

Exemption      from      regulation      by 
charter  or  statute: 
See    "Exemption    from    Regula- 
tion  by   Charter   or    Statute." 
Illustrations,    pp.   34-38. 
Limitation  of  power,   p.  44. 
Limitations    upon    power    of   a   mu- 
nicipality to  reduce  street  railroad 
fares,  p.  dt. 
Maximum   charge,  p.   3". 
Power  of  state  to  reciulate   charges 

of   railroad   companies,   p.   34. 
Power  to  declare  what  shall  be  rea- 
sonable   compensation,    p.    37. 
Railroads    incorporated    by    act    of 

Congress,  p.   36. 
Reasonableness   of   regulations: 

See    infra,    "Reasonableness    of 
Regulations." 
State    may    be    admitted    to    union, 

p.  37. 
Taking    private    property     without 
just   compensation,   p.   61. 
Preferences    and   discrimination: 

See   "Interstate   and   Foreign   Com- 
merce;"    "Preferences     and     Dis- 
criminations." 
Prepayment,   p.   233: 

Effect  of  failure  to  demand  prepay- 
ment, p.  1143. 
Right    to    demand    prepayment,    p. 
1142. 
Presumption   and   burden   of  proof: 

Presumption       that    rates    fixed    are 
reasonable,    p.    1S4. 
Printing   and   publishing   schedules: 

See    "Interstate   and    Foreign    Com- 
merce." 
Publication   of  rates,   p.   1198. 
Rate,  p.   1134. 
Reasonableness    a    judicial    question,    p. 

114. 
Reasonableness   of   charge,   p.   1134: 

Charges     must    be    reasonable,    pp. 
1134,   1136. 
Reasonableness  of  rate  can  not  be  con- 
clusively determined  by  legislature,  p. 
115. 
Reasonableness  of  regulations,   p.  44: 
Accessibility     of     a     place     to    high 

seas   as   affecting  rates,   p.   56. 
Adoption   of  rates   given  by  carrier 

to  certain  shippers,  p.  55. 
Apportioning  value  of  property  and 
expenses,   p.   56: 

Method    of    apportionment,      p. 

57. 
Necessity     for     apportionment, 
p.   56. 
Ascertaining  cost  of  doing  business 

or  of  operating  road,  p.  52. 
Betterments        and        replacements 

should   be   considered,   p.   56. 
Carrier     entitled     to     earn     interest 

upon  a  valid  bonded  debt,  p.  51. 
Carrier  entitled  to  fair  return  on  in- 
vestment,   p.    46. 


CHARGES,    cont'd. 
Reasonableness  of  regulations,  cont'd. 
Consideration     of    net    earnings    in 
determining  reasonableness  of 
rates   prescribed,   p.   53: 
Earnings    of   entire   road   to    be 

regarded,   p.    53. 
Mode    of    computing   net    earn- 
ings   and    what    they   include, 
p.   53. 
Net  earnings  must  be  sufficient 
to   pay  fair  return   on   invest- 
ment, p.  52. 
Consolidated    corporation — Value  of 
assets     of      constituent      corpora- 
tions, p.  51. 
Economic    factors    and    natural    ad- 
vantages of  localities  may  be  con- 
sJIdered,   p.   55. 
Effect    of    several    sovereignties    be- 
ing  interested,   p.    56. 
Equality  'of    rates    for  like    service, 

p.  55. 
Fictitious    capitalization  or  excess- 
ive bonded   debt,   p.   50. 
Interstate     business     to     be    disre- 
garded, p.  54. 
Line  of  railroad  operated  in  connec- 
tion with  other  lines,  p.  57. 
Mode   of  arriving  at  effect   of  stat- 
utes  reducing  rates,   p.   58. 
Mode    of     determining    reasonable- 
ness,  p.   46. 
Mode  of  determining  value  of  prop- 
erty or  investment,  p.  49. 
Part   of  railroad  within  state  to  be 
regarded    ip    its    relation    to    part 
without  state,  p.  51. 
Passenger  traffic   considered   as  sep- 
arate     and      independent        from 
freight    traffic,    p.    56. 
Rate    on    a    particular    commodity, 

p.  49. 
Rates  must  be  reasonable,  p.  44. 
Reciprocal  rights  of  carriers  and  the 

public,  p.  45. 
Regulations     must     be    reasonable, 

p.  44. 
Revenue     that     has     been     derived 
from     rate      under     consideration, 
p.  56. 
R(iad   purchased   at   foreclosure  sale 

and   reorganized,   p.   51. 
Statutes     held      unconstitutional     as 

being  confiscatory,  p.  45. 
Sworn  return   of  value   of  property 
made    for    purposes   of    taxation, 
p.   50. 
Value   of  franchise,   p.   51. 
Rebates,    p.    1184: 

S;^e   "Interstate   and   Foreign    Com- 
merce." 
Reconsignment    charges,    p.    1153. 
Regulations  will  not  be  construed  to  be 

retroactive,   p.    70. 
Relief    against    unreasonable    rates,    p. 
119: 
Rates   fixed  by   commission,   p.   119. 
Relief  to  carrier,   p.  119. 
Relief  to   public,   p.   120. 
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CHARGES,   cont'd.      . 

Reshipment  charges,  p.  1153. 
Revenue    laws: 

Intent  to  evade  blockade  or  revenue 
laws,   p.   1146. 
Right  of  carrier  to  earn  freight  for  en- 
tire distance,  p.  1145. 
Right   to    freight,    p.    1143. 
Sales: 

Persons  liable  for  charges,  p.   1150. 
Scope  and  effect  of  regulations,  p.  65: 
Express   companies,   p.   65. 
Intrastate   commerce,  p.  65. 
Measure    of    compensation   allowed, 

p.  67. 
Obligations     imposed     on    carriers, 

p.  66. 
Regulations    will    not    be    construed 

to  be  retroactive,  p.  70. 
Street  railways,  p.  65. 
To   whom   or   to    what   business    or 
route    regulations    are    applicable, 
p.  65. 
When    a    statute    will    be    construed 
as     impliedly     repealing     a     prior 
statute,   p.   71. 
Set-off,    recoupment     and     counterclaim, 

p.  1173. 
Special   contracts: 

See  "Contracts." 
Special     contracts     as     to    amount   of 
charge,   p.   1137: 
As  to  valuation  and  weight,  p.  1140. 
Capacity  to  make,  p.  1137. 
Conformity     to     published      tariffs, 

p.  1139. 
Consideration,  p.  1138. 
Construction,  p.  1139. 
Duration,   p.   1140. 
Effect,  p.  1139. 
Meeting  of  minds,  p.  1137. 
Operation,   p.   1139. 
Rate  payable,   p.   1139. 
Requisites,  p.  1137. 
Validity,   p.   1138. 
Value  as  basis  of  charge,  p.  1138. 
Standards   for   fixing   charge,   p.   1137: 
Measure  or  weight,  p.  1137. 
Value  or  risk  assumed,  p.  1137. 
State    may   prohibit   greater   charge   for 

short  than   for   long  haul,  p.   73. 
Statutes: 

Mode   of  arriving  at   effect  of  stat- 
utes  reducing  rates,   p.   58. 
Stoppage  in  transitu: 

Compensation  for  stoppage  in  tran- 
sit  for   inspection,   etc.,   p.   1153. 
Right  of  carrier  to  retain  goods  for 
charges,  p.   1248. 
Storage  charges: 

Lien  for  freight  and^ storage  charges 
over   connecting  line,   p.   1161. 
Stranding,    p.   1146. 
Street  railroads,  p.  65: 

Statutes     regulating     rates     of    rail- 
road companies  not  applicable  to 
street   railways,   p.   65. 
Tender,   pp.   33.-!,    U42: 

Actions    for     failure    to     deliver    or 
misdelivery,  p.  580. 


CHARGES,   cont'd. 
Tender  and  refusal: 

See  "Duty  to  Receive  and  Carry." 
Tickets: 

See  "Tickets  and   Fares.'' 
To  whom  or  to  what  business  or  route 

regulations   are   applicable,   p.   65. 
Transfers   to   connecting   lines   of  same 

company,  p.  76. 
Undervaluation,  p.  1140. 
Valuation,   pp.    1137,   1138,    1140. 
Value  as  basis  of  charge,  pp.  1140,  1147. 
Vessel   condemned   by   foreign   tribunal, 

p.   1146. 
Weight,   pp.   1137,   1140. 
When   a    statute    will    be   construed   as 

impliedly     repealing    a     prior   statute, 

p.  71. 

CHARTER 

Exemption    from    regulation   by   charter 
or  statute: 
See    "Exemption    from    Regulation 
by  Charter  or  Statute." 

CHARTERED  CARS 

Liability    of    carrier    for    goods    shipped 
on  chartered  cars,  p.  774. 

CHARTER  PARTIES 

See    "Contracts    of    Affreightment." 

CHATTEL    MORTGAGES 

Stoppage  in   transitu,   pp.   1216,   1237. 

CHECK     . 

See   "Baggage." 

CHILDREN 

Contributory  negligence,  p.  2150. 

Alighting    from     moving    train,     p. 

3354. 
Alighting  from  train,  p.  3233. 
Dangerous   position,   p.   3166. 
Head  out  of  window,  p.  2205. 
Leaving      premises      by      improper 

course,  p.   3371. 
Moving  car,  p.  2158. 
Passing   from    one    car    to    another, 

p.  2335. 
Questions   of  law  and  fact,  p.   3331. 
Riding  on  platform,  p.  2191. 
Riding  on  step  or  footboard,  p.  2199. 
Degree   of  care   required  of,   p.   3120. 
Imputable    negligence,    p.    2163. 
Licensees,   trespassers,   intruders,   etc: 
See     "Licensees,     Trespassers,      In- 
truders,  etc." 
Questions   of  law  and  fact,   p.   2867. 
Relation   of   carrier   and   passenger,   pp. 
1562,   1565. 

CIRCUS 

Limitation  of  liability: 

Circus  employees,  p.  2102, 

Relation   of   carrier   and  passenger: 

Circus  company  employees,  p.  1574. 

CIVIL  RIGHTS 

See  "Carriers  of  Passengers." 


4154 


INDEX. 


CLAIMS 

Notice     of    loss     and     presentation     of 
claim: 
See  "Notice  of  Loss  and  Presenta- 
tion  of   Claim." 
Penalty    for    failure  to    pay    or    adjust 
claims: 
See    "Penalties    for     Violations    of 
Regulations." 
Presentation  of  claim: 

See  "Notice  of  Loss  and  Presenta- 
tion of  Claim." 
Stipulations    requiring    adjustment       of 
claims,  p.  1131. 

CLEAN  BILLS  OF  LADING,  p.  402. 

COAL 

Duty  to  receive  and  carry,  p.  241. 

C.  O.  D.,  p.  569. 

Carriers  of  live  stock,  p.  1303. 
Delivery  by  carrier,  p.  569. 
Duty  to  receive  and  carry: 

Duty  as   to   C.   O.   D.   shipment,   p. 

345. 
Usages  and  customs,  p.   345. 
Liability   as   warehouseman,   p.   573. 
Liability  for  collection  of  price,  p.  570. 
Liability  to   consignee,  p.  573. 
Necessity    for    undertaking    to    collect, 

p.   569. 
Notice  to  consignor,  p.  572. 
Ratification   of   delivery  without   collec- 
tion, p.   570. 
Usages   and  customs,   p.  345. 
What  amounts  to  contract  to  collect,  p. 
570. 

COLLISION 

See  "Carriers   of  Passengers." 

COLORED  PERSONS 

Criminal  law: 

Separate  coaches,  p.  177. 

COMBINATIONS     OF     CARRIERS,  p. 

113. 
See    "Monopolies     and     Corporate 

Trusts." 

COMMERCE 

See   "Interstate   and   Foreign   Com- 
merce." 

COMMERCE  COURT 

See   "Interstate   and   Foreign   Com- 
merce." 

COMMERCIAL     TRAVELERS      AND 
DRUMMERS 

Baggage,   p.   3131. 

Interstate    and    foreign     commerce,    p. 
3434. 

COMMISSION   MERCHANTS 

See  "Factors  and  Commission  Mer- 
chants." 

COMMISSIONS,   p.   22. 

See  "Interstate    and  Foreign    Com- 
merce." 


COMMISSIONS,  cont'd. 
Appeal  and  error: 

Appellate  proceedings,  pp.  127,  128. 
Mode    of    procedure  to   obtain    re- 
view,  p.   127. 
Record  on  appeal,  p.  12S. 
Time   within  which  appeal  may  be 
made,   p.   128. 
Charges: 

See    "Charges." 
Constitutionality     of    statutes     creating 

commissions,    p.    39. 
Constitutional   provisions    and    statutes 
delegating  power  to  commissions  con- 
strued, p.  40. 
Contracts: 

Conformity     to     rates,     rules     and 
classification  of  state  corporation 
commission,    p.    438. 
Control   and   regulation: 

See  "Control  and  Regulation." 
Delegation   of  power: 

Charges,  p.  38. 
Evidence: 

Admissibility,  p.  127. 
Failure  of  carrier  to  furnish,  or  delay  in 

furnishing  cars,  p.   158. 
How  commission  must  exercise  power, 

p.  33. 
Injunction,    p.    128: 

See  "Injunction." 
Another   remedy   as   precluding   in- 
junction, p.  131. 
Injunction    on    ground     that    rates 

are  confiscatory,  p.  130. 
Injunction    on      ground     that    rates 
are    unjust    and    unreasonable,    p. 
129. 
Injunction  will  not  lie  before  rates 

are  fixed,  p.  129. 
Irreparable    injury — Facts    authoriz- 
ing preliminary  injunction,  p.  139. 
Proceedings     which     are    legislative 
in   nature     subject   to     injunctive 
process,   p.   138. 
Taking  property  without  due  proc- 
ess of  law  or  denial  of  equal  pro- 
tection of  laws,  p.  130. 
When    enforcement     of    rates    pre- 
scribed by  commission  will  be  en- 
joined, p.  138. 
Whether  suit  against   state,   p.   128. 
Interstate    commerce   commission: 

See   "Interstate   and   Foreign   Com- 
merce." 
Jurisdiction    of   proceedings   to    enforce 

regulations,    p.    121. 
Legislature    may    create    and     delegate 
power  to   railroad   commission,  p.   32. 
Necessary    prerequisites    to    regulations, 

p.  43. 
Presumptions  and  burden  of  proof: 

Presumption     that    rates      fixed    by 
commission   are   lawful,   just    and 
reasonable,    p.    124.  , 
Rules,   orders,   or  findings    of  com- 
mission   presumed   to   be    reason- 
able and  just'  p.   123. 
Procedure  upon  review  of  orders  or  de- 
cisions of  a  commission,  p.   137. 
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COMMISSIONS,  cont'd. 

Proceeding   before   commission,   p.    131. 

Regulations  by  commission  in  excess  of 
statutory  power,  p.  42. 

Statutory  and  constitutional  provisions, 
pp.   S2,   26. 

Validity   of   delegation   of  power,   p.   38. 

What  commission  orders  will  be  en- 
forced, p.  121. 

COMMON  CARRIERS 

Baggage  wagon,  p.  8. 
Bills   of  lading: 

As    imposing   liability    of    common 
carriers,  p.  340. 
Carriers  by  water: 

See  "Carriers  by  Water." 
Carriers  of  goods: 

See   "Carriers    of   Goods." 
Carriers   of  live   stock: 

See  "Carriers  of  Live  Stock." 
Carriers  of  passengers: 

See  "Carriers   of  Passengers." 
Charges: 

See  "Charges." 
Conduct  of  business  in  general,  p.  30. 
Connecting  carriers: 

See   "Connecting  Carriers." 
Control  and   regulation: 

See   "Control   and   Regulation." 
Dead  bodies: 

See  "Dead  Bodies." 
Definition,  pp.  1,  3,  209. 
Definition      of    interstate     and      foreign 

commerce,   p.  3607. 
Delay   in    transportation    or   delivery: 

See    "Delay     in    Transportation    or 
Delivery." 
Draymen,  p.  8. 
Expressman,  p.  7. 
Ferries,  pp.   1838,   1839: 

Ferrymen      as     common       carriers, 
p.  11. 
Forwarding  companies,  p.   7. 
Insurer: 

See   "Loss   or   Injury   to   Goods." 
Limitation   of   liability: 

See    "Limitation    of    Liability." 

Power  to   divest  itself  of  character 
of   common   carrier,   p.   931. 
Livery  stable  keepers,  p.  10. 
Live    stock: 

See  "Carriers  of  Live  Stock." 
Mail   contractors,   p.   10, 
Messenger    company,   p.    9. 
Mines  and  minerals: 

Mine    owner     constructing     a    rail- 
road   switch,    p.    6. 
Omnibus,  p.  8. 

Palace    cars    and    sleepmg    car    compa- 
nies, p.   3301. 
Passengers: 

See  "Carriers   of  Passengers. ' 
Persons     and     corporations     who     are 

common  carriers,  p.  4. 
Presumptions   and  burden  of  proof: 

Burden   of  proof  that   defendant   is 
a  common  carrier,  p.   818. 
Private   carriers: 

Common    carrier   acting   as    private 
carrier,   p.  4. 


COMMON  CARRIERS,  cont'd. 
Private  carriers,  cont'd. 

Common   carriers   and   private   car- 
riers distinguished,  p.  3. 
Power   of  common   carrier   to   con- 
tract as  private  carrier,  p.  417. 
Railroads,   p.   4: 

Lessee  of  railroad  as  common  car- 
rier,   p.    5. 
Receivers,  p.  5. 
Ships  and  shipping: 

Owners    of    ships    carrying    good's 
for     hire     as     common     carriers, 
p.   10. 
Spur  lines: 

Owners   of   spur   lines,   p.    6. 
Stages: 

Proprietors     as    common     carriers, 
p.  8. 
State: 

State   as    common   carrier,   p.    3. 
Storage   company,   p.    10. 
Stoppage    in    transitu: 

See    "Stoppage    in    Transitu." 
Street    railways,   p.    6. 
Switches: 

Owners   of  spur   lines   or   switches, 
p.   6. 
Telegraph    company,    p.    9. 
Terminal    company,    p.    5. 
Transfer    company,    p.    10. 
Transportation   company,   p.   7. 
Truckmen,    p.    8. 
Tugs   and   tows: 

Boats   engaged   in   towing   as    com- 
mon  carriers,  p.   12. 
Warehouseman : 

See  "Carrier  as  Warehousen^an." 
Who    are   common   carriers,   pp.   4,   209. 

COMPARATIVE     NEGLIGENCE,      p. 

2403. 

COMPENSATION 

See       "Charges;"       "Tickets       and 
Fares." 

COMPLAINT 

See   "Indictment  and   Information." 

COMPRESS   COMPANY 

Cotton: 

Delivery     of     cotton     to     compress 
company,   pp.   281,   390. 
Limitation   of   liability: 

Receipts   of   compress   company,   p. 
963. 
Usages  and  customs: 

Delivery     of     cotton     to     compress 
company,    p.    382. 

CONDITIONAL   SALES 

Right  of  action  against  carrier,  p.  492. 

CONDITIONS 

See      "Transfers;"      "Tickets      and 
Fares." 

CONDITIONS    PRECEDENT 

Contracts  of  affreightment: 

See    "Contracts    of    Affreightment." 
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CONDUCTOR 

See      "Carriers      of      Passengers;" 
"Master    and    Servant;"    "Princi- 
pal    and    Agent;"     "Tickets     and 
Fares." 
Assault   and   battery: 

See    "Carriers    of    Passengers." 
Ejection    of    passengers: 

See   "Ejection    of   Passengers." 

CONFLICT  OF  LAWS 

Bills   of  lading: 

Foreign   laws,    p.    330. 
Issue    of   bill    of   lading   before    re- 
ceipt  of  goods,   p.   313. 
Laws    governing    indorsements,    p. 

339. 
Laws    governing    interpretation,    p. 
3S9. 
Carrier  as  warehouseman,  p.  887. 
Carriers  by  water,  p.   3976: 

Limitations    of    liability,     pp.     1361, 

1365,    4017. 
Notice   of  loss  and  presentation   of 
claim,    p.    1409. 
Carriers    of    passengers: 

Carriage  by  water,  p.   3976. 
Enforcement    of    Nebraska    statute 
making   carrier    liable    as    insurer, 
p.   1766. 
Relation   of   carrier   and   passenger: 
See   infra,   "Relation   of   Carrier 
and  Passenger." 
Contracts,   p.   430. 

Contracts   of   affreightment,   p.   3869. 
Foreign  laws: 

Bills   of  lading,   p.   330. 
Carriers  of  live  stock,  p.  1387. 
Pleading   of   foreign    laws,    p.    1027. 
Limitation    of    liability,    pp.    939,    1361, 
1365: 
Amount    of    liability,    p.    1053. 
Carriers   by   water,   p.   4017. 
Connecting  carriers,  pp.   3351,   3353. 
Construction,  p.   943. 
Contracts    made    and    to    be    partly 
performed  in  the  state  of  forum, 
p.    943. 
Contracts    to   be    performed   wholly 

without  state  of  forum,  p.  943. 
Contracts    to    be    performed    partly 
within     state     where     made     and 
partly   in    state   of   forum,   p.   943. 
Contract   void    under    lex   loci    con- 
tractus,  p.    943. 
Fires,    p.    959. 

Foreign    shipments,   pp.   941,    942. 
Interstate    shipments,    p.    941. 
Limitation    of    amount    of    liability, 

p.    1053. 
Notice  of  loss   and  presentation   of 

claim,    p.    1085. 
Right   of   carrier   incorporated   in   a 
state    to    contract    under    laws    of 
another  state,   p.  944. 
Stipulations  affecting  only  the  rem- 

edv.    p.    943. 
Stipulations    as    to    what    law    gov- 
erns,   p.    944. 


CONFLICT  OF  LAWS,  cont'd. 
Limitation    of   liability,   cont'd. 

Sufficiency  of  assent  determined  by 

lex   loci   contractus,   p.   943. 
Validity,   p.   939. 
Loss   or   injury  to   goods,  p.   731. 
Relation    of    carrier    and    passenger,    p. 
1489 : 
Illustrations,    pp.    1489-1491. 
In  general,  p.  1489. 
Lex  loci  delicto,  p.  1491. 
Part   performance,    p.    1490. 
Performance  of  contract,  p.  1489. 
Personal   injuries,   p.   1491. 
What   law   governs    relationship,   p. 
1489. 
Stipulations   limiting  time  within  which 
suit    must    be    brought,    p.    1130. 

CONGRESS 

See   "Interstate   and    Foreign   Com- 
merce;"    "Regulation     and      Con- 
trol." 
Railroads     incorporated     under     act    of 
congress,    p.    36. 

CONNECTING    CARRIERS,    p.    3344. 

See    "Connections    with    and    Facil- 
ities  to   Other    Carriers." 
Actions,   p.   3386: 

Declaration,   petition   or   complaint: 
See    infra,    "Declaration,    Peti- 
tion  or   Complaint." 
Evidence: 

See    infra,    "Evidence." 
Instructions,    p.    3411. 
Judgment,   p.   3416. 
Jurisdiction,  p.   3387. 
Limitation    of    liability: 
Instructions,   p.   3368. 
Nonsuit,     p.     3367. 
Plea  or  answer,  p.  3366. 
Presumptions     and     burden     of 

proof,   p.    3367. 
Questions    for   jury,    p.    3368. 
Measure  of  damages: 

See    infra,    "Measure    of    Dam- 
ages." 
Parties: 

See    infra,    "Parties." 
Pleading,    p.    3389. 
Plea    or    answer: 

See  infra,  "Plea  or  Answer." 
Presumptions  and  burden  of  proof: 
See    infra,    "Presumptions    and 
Burden   of   Proof." 
Province  of  court  and  jury,  p.  3413. 
Rights   of   action,   p.   3386. 
Venue,   p.   3387. 
Verdict,    p.    3416. 
Amendment,  p.  3391. 
Answer: 

See  infra,   "Plea  or  Answer." 
Baggage: 

See    "Baggage." 
Bills   of  lading: 

Effect  as   binding  intermediate  and 
terminal    carrier,    p.    403. 
Burden  of  proof: 

See   infra,  "Presumptions  and   Bur- 
den   of    Proof." 
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CONNECTING   CARRIERS,  cont'd. 
Carrier   as   warehouseman: 

Goods     awaiting      delivery    to    con- 
necting   carrier,    p.    885. 
Goods    being   delivered  to   connect- 
ing  carrier,   p.   887. 
Carriers   of   goods,  p.   3248. 
Carriers    of    goods    and    live    stock,    p. 
3248: 
Capacity   in   which    connecting   car- 
rier  acts   and   how    it   is    affected 
by    initial    carrier's    contract    with 
shipper,    p.    3272. 
Delay  in  transportation  or  dehvery: 
See   infra,   "Delay   in   Transpor- 
tation  or   Delivery." 
Delivery   to   consignee,   p.   3273. 
Duty  of  a  forwarding  consignee,  p. 

3272. 
Duty  to  receive  and  carry,  pp.  3247, 

3349. 
Duty  to  receive  and  transport  cars 
and    freight    delivered    by    a    con- 
necting   carrier,    p.    3270. 
Duty    to    ship    by    particular    route, 

p.    1283. 
Loss    of    or    injury    to    cars,    goods, 
or  live   stock: 
See    infra,    "Loss    of   or    Injury 
to      Cars,      Goods,      or      Live 
Stock." 
Liability     for    loss     on     connecting 

carrier,   p.   1386. 
Special    contracts,    p.    1293. 
Traffic    arrangements    between    car- 
riers,   p.    3248. 
Transportation       beyond       carrier's 
line,    p.    3249: 
See    infra,    "Transportation    be- 
yond   Carrier's    Line." 
Use    by   carrier    of   connecting   car- 
rier's   cars,    p.    3275. 
See    infra,    "Carriers    of    Goods 
and    Live    Stock." 
Carriers   of  passengers,   p.    3314: 
Companies   and   persons   liable: 

See    "Carriers    of    Passengers." 
Contracts    for    through    transporta- 
tion,   p.    3315. 
Duty    to    transport,    p.    3315. 
Efifect  of  agreements   between   con- 
necting   carriers   and   joint   liabil- 
ity,  p.    3323. 
Effect  of  contract  of  through  trans- 
portation, p.  3315. 
Effect  of  withdrawal   of  connecting 

line,  p.   3318. 
Injuries   to   passengers,   p.    3319: 
In  general,  p.  3319. 
Liability    of   initial    carrier: 

Effect     of    sale     of    coupon 

ticket,  p.  3322.  _ 
Injuries  on  the  line  of  the 
succeeding  or  a  subse- 
quent carrier,  p.  3320. 
Injuries  resulting  from  mis- 
representation of  initial 
carrier's  agent  as  to  the 
best   route,    p.   3320. 


CONNECTING   CARRIERS,  cont'd. 
Carriers  of  passengers,  confd. 

Injuries   to   passengers,   cont'd. 

Liability  of  initial  carrier,  cont'd. 
Injuries       resulting       frotn 
negligence    of   a   subordi- 
nate carrier,  p.  3320. 
Injury    on    wharf    connect- 
ing    carrier's     line     with 
steamboat,   p.   3u;:  /. 
Liability   for   accident    hap- 
pening   on    a    special    ex- 
cursion train,  p.  3322. 
Liability      for      assault      by 
employee    of    a    connect- 
ing  carrier,   p.   3322. 
Liability      under      contract, 
p.    3330. 
Liability   for  acts   of  agent   making 

the   contract,  p.  3318. 
Obligation     of      carrier      to      honor 
tickets  issued  by  another   carrier, 
p.    3318. 
On  what  trains  passengers  received 
from    a    connecting    carrier    must 
be  transported,   p.   3319. 
System    of    domini^nt    and    subordi- 
nate   carriers,    p.   3315. 
Through  tickets  issued  in  the  form 

of   coupons,   p.    3316. 
Through  tickets  limited  as  to  time. 

p.    3319. 
Traffic  arrangements,  p.  3314. 
Transportation       beyond       carrier's 

line,  p.  3315. 
What     constitutes     a     contract     for 
through    transportation,    p.    3315. 
Cars: 

See     "Contracts     for     Cars     or 
Other   Means    of  Transporta- 
tion." 
Loss   or  injury   to   cars,   p.   3282. 
Charges: 

Joint    tariff    between    two    or   more 

•    roads,   p.   75. 

Reasonableness        of        regulations, 

p.    57. 
Rights     of     connecting     carrier,    p. 
1147: 
Combination     as    to     rates,     p. 

1147. 
Power    of    initial    to    bind    suc- 
ceeding   carrier,    p.    1447. 
Right  to  divide  through  freight, 

p.    1147. 
When    freight   due    or    demand- 
able,    p.    1147. 
Transfers     to     connecting    lines    of 
same   company,   p.   76. 
Companies    and    persons    liable: 

See    "Carriers    of    Passengers." 
Complaint: 

See  infra,  "Declaration,   Petition  or 
Complaint." 
Contracts: 

See    infra,    "Transportation    beyond 
Carrier's   Line." 
Contracts   for   cars   or   other   means    of 
transportation: 
See   "Contracts   for    Cars   or   Other 
Means   of  Transportation." 
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CONNECTING  CARRIERS,  cont'd. 
Contracts    for    through    transportation, 

pp.   3350,   3315. 
Contracts   with    connecting   carrier,   pp. 

417,    418. 
Control   and   regulation: 

See   "Connections   with   and    Facili- 
ties to  Other  Carriers." 
Damages: 

See   infra,   "Measure   of  Damages.'' 
Declaration,    petition    or    complaint,    p. 
3398: 
Alternative  averments,   p.   3390. 
Amendment,   p.   3391. 
Correspondence      between       allega- 
tions and  proof,  p.  3391. 
Essential  averments,   p.   3389. 
Definition,   p.    3346. 

Delay  in  transportation   or  delivery,   p. 
3375: 
Liability  in  general,  p.  3375. 
Liability   of  initial   carrier,   p.   3375: 
Defenses    in   actions    for    delay, 

p.   3380. 
Delay   caused   by   carrier's   fail- 
ure to   feed  and  water  stock, 
p.  3376. 
Delay  of  the  succeeding,  or  of 
a  subsequent  carrier,  p.  3276. 
Delay  resulting  from  failure  to 
conform     to    shipper's    direc- 
tions or  to  give  proper  notice 
to  succeeding  carrier,  p.  3376. 
Delay  resulting  from  succeeding 
carrier's    inability    to    receive 
or  forward  goods,   p.   3379. 
General  rules,  p.  3375. 
Liability  imposed  by  statute,  p. 

3278. 
Liability  in   absence   of  statute, 
contract,  or  traffic  agreement, 
p.   3276. 
Liability      under       contract,     p. 

3278. 
Liability  where  connecting  car- 
rier refuses  to  receive  goods, 
p.  3280. 
Liability    of     intermediate    or    last 
carrier,   p.   3381: 
Delay  caused  by  a  preceding  or 

subsequent  carrier,  p.   3281. 
General   rules,   p.   3381. 
Insufficient   excuses    for    delay, 

p.    3283. 
Liability    of    secorid    carrier    to 
first   carrier   for    delay  in   re- 
ceiving goods,  p.  3383. 
Negligence    causing     unreason- 
able delay,  p.  3281. 
Delivery  by  carrier,  p.  3373: 

See  infra,  "Delay  in  Transpor- 
tation or   Delivery.'' 
Delivering    stock   to   stockyard,    p. 

3363. 
Delivery   to    succeeding   carrier,   pp. 

3362,    3359. 
Termination    of   liability    of    initial 
or  prior  carrier,  p.   3359. 


CONNECTING  CARRIERS,  cont'd. 
Delivery  to  consignee,   p.  3273. 
Delivery     to     succeeding     carrier,      pp. 
3362,    3369: 
Capacity   in   which    carrier    acts   in 

making  delivery,  p.  3267. 
Car     placed      on    transfer    track    of 

connecting  carrier,  p.  3264. 
Delivery  at  place  agreed  on,  p.  3265. 
Delivery  at  warehouse  used  by  both 

carriers   in    common,   p.   3265. 
Delivery  on   Sunday,  p.   3266. 
Deposit  of  goods  on  carrier's  wharf 

or  float,  p.  3265. 
Duty    of    initial   carrier   where    suc- 
ceeding carrier  refuses  to  receive 
goods,  or  delivery  to  it  is  imprac- 
ticable, p.  3368. 
Duty*  to    deliver   to    or   notify   suc- 
ceeding carrier,  p.  3262. 
Effect    of    requiring    of    shipper   an 
advance    deposit   equal   to   freight 
charges     for    entire     distance,     p. 
3363. 
Goods  must  be  placed  where  easily 
accessible    to   succeeding    carrier, 
p.   3364. 
Mode  and  sufficiency  of  delivery,  p. 

3364. 
Right    to    determine    to    what    con- 
necting    line   delivery     shall     be 
made,   p.   3367. 
Storing  goods  in  its  warehouse  will 
not  relieve  carrier  of  responsibil- 
ity, p.  3264. 
Time  of  delivery,  p.  3367. 
Waiver   of   delivery     by   succeeding 

carrier,   p.   3269. 
When    delivery   to    succeeding   car- 
rier  not   required,   p.   3263. 
Deviation,   p.   503: 

See      "Route      and       Deviation 
Therefrom." 
Necessity    for    and    justification    of 
deviation    or   forwarding     by  an- 
other  carrier,   p.   505. 
Discrimination,   p.   3247. 
Discrimination   in  favor   of  one   of  sev- 
eral connecting  carriers,  p.  109: 
Discrimination  as  to  interchange  of 

business,  p.  110. 
Discrimination  as  to  prepayment  of 

freight  charges,  p.  110. 
Duty  to   give  like  through   rates  to 
all  connecting  carriers,  p.  109. 
Dismissal,    discontinuance    and   nonsuit: 

Limitation   of   liability,   p.   3367. 
Duties  in  general,  p.  3247. 
Duty    to    receive     and    carry,     pp.    3247, 

3249,   3270. 
Ejection    of    passengers: 

Liability   of   connecting   and    co-op- 
erating  carriers,   p.   2495: 
Effect    of    traffic    agreement,    p. 

3496. 
Exemption     from     liability,      p. 

2495'. 
Illustrations,   pp.   3496,  2497. 
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CONNECTING  CARRIERS,  cont'd. 
Evidence,  p.  3393: 

Admissibility   of   evidence,    p.    3400: 

In    action    against     initial    and 

connecting    carriers,    p.    3404. 

In  action  against  initial  carrier, 

p.   3400. 
In    action    against    intermediate 
or  last  carrier,  p.  3402. 
Weight   and    sufficiency,   p.   3404. 
Facilities  to  other  carriers: 

See   "Connections   with   and    Facili- 
ties to  Other  Carriers." 
Forwarders: 

See    infra,    "Transportation    beyond 
Carrier's  Line." 
Initial   carrier: 

Duty   of   initial    carrier   where    suc- 
ceeding carrier  refuses  to  receive 
goods,  or  delivery  to  it  is  imprac- 
ticable, p.  32G8. 
Liability  of  initial  carrier: 

See  infra,  "Delay  in  Trans- 
portation    or     Delivery;" 
"Loss    of    or      Injury     to 
Cars,      Goods,      or      Live 
Stock." 
Carriers   of  passengers,  p.   33:30. 
Who  is  the  initial  carrier,   p.  3248. 
Instructions,   p.  3411: 

Limitation  of  liability,  p.  3368. 
Transmission   to   succeeding  carrier 
of     consignor's      instructions,      p. 
3269. 
Intermediate   carriers: 

Liability   of   intermediate    carrier: 
See   infra,   "Delay   in   Transpor- 
tation or  Delivery;"  "Loss  of 
or  Injury  to   Cars,   Goods,   or 
Live  Stock." 
Interstate  and  foreign  commerce: 

See   "Interstate    and   Foreign    Com- 
merce." 
Joinder   of  parties,   p.   3388. 
Joint  association: 

See     infra,     "Traffic     Arrangements 
between  Carriers." 
Joint    liability: 

Carriers  of  passengers,  p.   3323. 
Effect  of  agreements  between  con- 
necting carriers  and  joint 
liability: 
See   infra,   "Loss   of   or   In- 
jury   to    Cars,    Goods,    or 
Live   Stock." 
Carriers   of  passengers,  p.  33:23. 
Judgment,  p.  3416. 
Jurisdiction,  p.  3387. 
Last  carrier: 

Liability  of  last  carrier: 

See  infra,   "Delay  in  Transpor- 
tation or  Delivery;''  "Loss  of 
or  Injury  to   Cars,   Goods,  or 
Live   Stock." 
Liabilities  in  general,  p.  3247. 
Lien  for  charges,  p.  1154: 

Bill  of  lading  providing  for  reship- 

ment,  p.   1154. 
Freight    and    storage    charges    over 
connecting  line,  p.   1161. 


CONNECTING  CARRIERS,  cont'd. 
Lien  for  charges,  cont'd. 
Goods  missent,  p.  1155. 
Initial     carrier    mistaking     rate,     p. 

1156. 
Property     of    the      governrhent,     p. 

1157. 
Right  to  lien,  p.  1154. 
Shipping   directions   disregarded   by 

initial  carrier,  p.   1155. 
Transfer  companies,  p.  1157. 
Limitation   of  liability: 

See  "Limitation  of  Liability." 
Loss  of  or  injury  to  cars,  goods,  or  live 
stock,    p.    3283: 
Carrier   not   liable   beyond   its    own 

line,  p.  3284. 
Cars,  p.  3282. 

Each    of    connecting    carriers    only 
liable  for  injuries  occurring  on  its 
portion  of  line,  p.  3285. 
Effect  of  agreements  between  con- 
necting carriers  and  joint  lia- 
bility, p.  3310: 
Agreement  by  carriers,  under  a 
certain    name,    to      carry     be- 
tween  distant  points,  p.   3311. 
Agreements  not  exempting  car- 
rier   from    liability    to    owner 
of  goods,  p.  3313. 
Arrangement     as     to      payment 
and   collection    of   charges,   p. 
3313. 
Carriers     under      one     manage- 
ment   or    holding  themselves 
out    as    a    line     for     through 
transportation,  p.  3311. 
Contract     making    payment     of 
freight    charges     or    indorse- 
ment   of    guarantee    on    way- 
bill   essential    to   delivery,   p. 
3314. 
Contracts    of     shipment     made 
with   joint   agent    of   carriers, 
p.  3313. 
Damages    to    freight    resulting 
from  violation  of  traffic  agree- 
ment,   p.    3313. 
Diversion   by   first   two   carriers 
and  receipt    by    third  without 
sufficient      shipping       instruc- 
tions, p.  3314. 
Establishment       of      joint        or 
through     tariffs     of    rates,     p. 
3312. 
General   rules,   p.   3310. 
Injuries  to  live  stock  from  fail- 
ure to  properly  feed  them,  p. 
3314. 
Joint    association    for    transmis- 
sion   of    through     freight,     p. 
1311. 
Liability       for      negligence      of 

joint  agent,  p.  3313. 
Partnership,  p.  3310. 
Liability   of   initial   carrier,   p.   3286: 
Constitutionality  of   statvites,   p. 

3293. 
Contracts  construed,  p.  3387. 
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CONNECTING  CARRIERS,  cont'd. 
Loss  of  or  injury  to  cars,  goods,  or  live 
stock,  cont'd. 
Liability  of  initial   carrier,   cont'd. 

Contracts  for  through  transpor- 
tation, p.  3295. 

Diversion  of  freight  from  route 
stipulated,  p.  3297. 

Effect  of  failure  to  give  name 
of  consignor  to  connecting 
carrier,  p.  3288. 

B'or  loss  or  injury  on  its  own 
line  or  before  delivery  to  suc- 
ceeding  carrier,   p.   328G. 

Liability  for  loss  caused  by 
delay  in  furnishing  cars,  p. 
3288. 

Liability  for  loss  occasioned  by 
failure  to  transmit  consign- 
or's instructions  to  succeed- 
ing carrier,  p.  3288. 

Liability  for  loss  or  injury  by 
the  succeeding  or  by  a  sub- 
sequent carrier,  p.  3288. 

Liability  imposed  by  statute,  p. 
3292. 

Liability  of  a  forwarder,  p. 
3288. 

Liability  under  contract,  p. 
3293. 

Liability  under  contract  for 
through  transportation  of  live 
stock,  p.  3297. 

Liability  under  contract  to  re- 
ice   car,   p.   3297. 

Negligence  of  initial  carrier 
causing  loss  or  injury  after 
delivery  to  succeeding  car- 
rier, p.  3290. 

Place  of  delivery  of  goods  as 
affecting  carrier's  liability,  p. 
3296. 

Statutory  exemption  from  lia- 
bility, p.  3291. 

Storage  by  carrier  in  its  ware- 
house insufficient  to  termi- 
nate liability,  p.  3287. 

Undertaking   implied    from,    ac- 
ceptance   of    goods    consigned 
to  place  beyond  line,  p.  3291. 
Liability    of     intermediate      or    last 
carrier,    p.    3298: 

Carrier  not  liable  for  acts  of 
preceding   carriers,   p.   3304. 

Each  carrier  liable  only  for 
loss  or  injury  occurring  on 
its  own  line,  p.  3305. 

Effect  of  failure  to  examine 
goods  or  to  inspect  manner 
of  loading,  p.   3307. 

Effect  of  refusal  to  deliver 
goods  until  the  whole  freight 
is   paid,   p.   3308. 

Facts  not  relieving  carrier 
from  liability,  p.  3308. 

General   rules,   p.   329S. 

Liability  for  failure  to  give_  live 
stock'  rest,  water,  and  food, 
p.    3303. 


CONNECTING  CARRIERS,  cont'd. 
Loss  of  or  injury  to  cars,  goods,  or  live 
stock,   confd. 
Liability     of     intermediate     or     last 
carrier,  cont'd. 
Liability    for    injury    occurring 
after    delivery    by    intermedi- 
ate carrier  to  shipper,  p.  3303. 
Liability    for    loss    of    goods    in 
cars  of  lessee  of  terminal  fa- 
cilities,   p.    3303. 
Liability   for   loss    of   or   injury 
to     property     transported     in 
cars  of  a  preceding  carrier,  p. 
3302. 
Liability      for      loss     or     injury 
by  a  preceding  or  subsequent 
.carrier,   p.   3304. 
Liability  imposed  by  statute,  p. 

3306. 
Liability   of  a   carrier   diverting 
shipment     from     route     stipu- 
lated,  p.   3304. 
Liability     under      contract,     p. 

3307. 
Recovery    over    by    initial    car- 
rier   from    a    subsequent    car- 
rier, p.   3308. 
When   liability   commences   and 

terminates,  p.  3300. 
Where    initial    carrier    contracts 
for   through   transportation,  p. 
3299. 
Loss  of  or  injury  to  cars,  p.  3282. 
I^oss   of  or   injury  to   live   stock,   p. 

3384. 
Statutes  construed,   p.   3284. 
Measure   of  damages,  p.   3409: 

In   action   against   initial   carrier,   p. 

3409. 
In    action    against    intermediate   or 
last   carrier,  p.  3411. 
Negligence: 

See   infra,   "Delay  in  Transpor- 
tation  or   Delivery;"   "Loss  of 
or  Injury  to   Cars,   Goods,  or 
Live   Stock." 
Injuries  to  passengers: 

See   infra,   "Carriers   of   Passen- 
gers." 
Notice: 

Duty    to    deliver    to    or    notify   suc- 
ceeding carrier,   p.  3362. 
Overcharge,  p.  1196. 
Parties,   p.   3388: 

Against      whom      action      may      be 

brought — Joinder,   p.    3388. 
By  whom  or  in  whose  name  action 

may  be  brought,  p.  3388. 
Necessary  parties,  p.  3388. 
Penalty    for    refusal    to    sell   passenger 
tickets  of  a  connecting  carrier,  p.  147. 
Perishable  goods,  p.  616. 
Petition: 

See    infra,    "Declaration,    Petition  or 
Complaint." 
Pleading,   p.   3389. 
Plea  or  answer,  p.  3391: 

Effect  of  failure  to  deny  a  partner- 
ship alleged  in   petition,   p.   3392. 
Limitation  of  liability,  p.  3368. 
Sufficiency,   p.   3391. 
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CONNECTING   CARRIERS,  cont'd. 

Power  to  contract  beyond  terminus,  p. 

417. 
Power   to   contract  jointly   or   severally, 

p.  417. 
Power  to  contract  to  carry  beyond  ter- 
minus, pp.  417,  420. 
Preferences   and   discriminations,   p.  234: 
See  infra,  "Discrimination  in  Favor 
of     One     of     Several     Connecting 
Carriers." 
Presumptions    and   burden    of   proof,    p. 
3392: 
As  to  line  on  which  delay  occurred, 

p.   3393. 
As   to  line  on  which  injury  or  loss 
occurred     and     the     responsibility 
therefor,  p.  3394. 
As     to     notification     of    connecting 
carriers    by    initial    carrier    as    to 
conditions    of    shipping    contract, 
p.  3393. 
Burden    of   proof-  where   there   is   a 

total   loss,   p.   3398. 
In  general,  p.  3392. 
Limitation  of  liability,  p.  3367. 
Presumption      against     last     carrier 
exists      though      damage     is    con- 
cealed, p.  3399. 
Proof    essential    to    presumption    of 
liability     of    terminal     carrier,     p. 
3398. 
Where   shipper  alleges   contract   for 
through  transportation,  p.   3392. 
Questions  of  law  and  fact,  p.  3413: 
Limitation  of  liability,  p.  3368. 
Rescission,  p.  454. 
Rights   in    general,   p.   3247. 
Right  to  make   connection  where  roads 

are   adjacent,   p.   3247. 
Shipping  receipts,  p.  410. 
Termination     of    liability     of   initial     or 
prior  carrier,  p.  3359: 
Delivering    stock     to     stockyard,   p. 

3363. 
Delivery    to    succeeding    carrier,    p. 

3359. 
Duty   to   notify   shipper   of  inability 

to  deliver,  p.  3364. 
Liability    limited     to     that     of    for- 
warder or  warehouseman,  p.  33  71. 
Refusal  of  succeeding  carrier  to  re- 
ceive  shipment,   p.   3362. 
Tickets  and  fares: 

Effect   of   sale   of   coupon   ticket,   p. 

3322. 
Liability  of  initial   carrier,  p.  3321. 
friability   of   railroad    company   sell- 
ing through   tickets,   p.   3316. 
Liability    where    through    ticket    is 

sold    by   initial   carrier,   p.    3321. 
Limitation  as  to  time,  p.  1634. 
Obligation      of      carrier     to     honor 
tickets   issued   by   another   carrier, 
p.    3318. 
Through  tickets  issued  in  the  form 

of  coupons,   p.   3317. 
Through  tickets  limited  as   to  time, 

p.   3319. 
What     constitutes     a     contract     for 
through    transportation,    p.    3315. 


CONNECTING  CARRIERS,  cont'd. 
Traffic    arrangements    between    carriers, 
p.   3248: 
Agreements  not  creating  a  partner- 
ship, p.  3248. 
Carriers  of  goods  and  live  stock,  p. 

3348. 
Carriers  of  passengers,  p.   3314. 
Construction,  p.  3348. 
Effect  of  agreements  between   con- 
necting carriers  and  joint 
liability,    p.    3333: 
See   infra,    "Loss    of   or    In- 
jury  to    Cars,    Goods,    or 
Live  Stock." 
Carriers   of  passengers,   p.   3333. 
Liability  for  delay,  pp.  3278,  3283. 
Partnership,   pp.   3348,   3310,   3314. 
Validity,  p.  3248. 
Transportation   beyond   carrier's    line: 
Agreement   for    delivery   within  cer- 
tain   time    for    through    rates,    p. 
3355. 
Agreement    to    "forward"    goods    to 
place  on   connecting  line,  p.   3356. 
Agreement    to    transport    to    point 
beyond  line  and  receipt  of  freight 
charges,  p.  3353. 
Bill     of     lading      a      contract      for 

through  shipment,  p.  3253. 
Carriers  of  passengers: 

See   infra,   "Carriers   of   Passen- 
gers." 
Contracts    for    thiough    transporta- 
tion,  pp.   3350,   3315: 
Contracts  inferred,   p.   3353. 
Contracts   to    deliver   to   connecting 
carrier  at  most   convenient  point, 
p.  3256. 
Delivery  to   succeeding   carrier: 

See  infra,  "Delivery  to  Succeed- 
ing  Carrier." 
Designation     in     bill     of     lading     of 

point  of  destination,  p.  3259. 
Duty  to   receive   and   transport,   pp. 

3247,    3249. 
Effect   of   contract   and   liability   for 

breach  thereof,  p.  3260. 
Facts    not    evidencing    contract    for 

through    transportation,    p.    3254. 
Liability    "as    forwarders    only,"    p. 

3257. 
Offer     to     "take"     carload     lots    of 
goods  from  one  point  to  another 
at  specified  rate,  p.  3257. 
Powers   of   agents,   p.   3351. 
Power  to  contract,  p.   3251. 
Receipt    or     bill    of    lading     stating 
goods      are     to    be      delivered     at 
point  beyond  terminus,  p.  3255. 
Receiving    goods    destined    to    point 

beyond  line,  p.  3257. 
Taking   of   through   fare   on   receipt 

of   goods,   p.    3259. 
Transmission    to   succeeding   carrier 
of     consignor's       instructions,     p. 
3269. 
Waybill,  p.   3360. 

What    constitutes     a     contract     for 
through   transportation,   p.   3353. 
Venue,  p.  3387. 
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CONNECTING  CARRIERS,  cont'd. 
Verdict,   p.   3416. 
Warehouseman: 

See   infra,    "Carrier   as   Warehouse- 
man." 
What  amounts  to  contract  to  carry  be- 
yond  carrier's   own   line,   p.   3338: 
Agreement   to  forward   car   to   des- 
tination,   p.    3343. 
Car  forwarded  ever  connecting  line 

by   order   of    consignee,   p.    3342. 
Collection  of  charge  for  entire  dis- 
tance by  initial  carrier,  p.  3340. 
Collection  of  charge  for  entire  dis- 
tance   by    succeeding     carrier,    p. 
3342. 
Effect  of  through  waybill,   p.   3342. 
In   general,   p.   3338. 
Who   are   connecting   carriers,   p.   3246. 

CONNECTIONS  WITH  AND  FACILI- 
TIES   TO    OTHER    CARRIERS, 

p.    103: 

Common-law    rule,    p.    102. 

Connection  between  roads  or  trains,  p. 

103. 
Discrimination  in  favor  of  one  of  sev- 
eral  connecting  carriers,   p.   109: 

Discrimination     as    to     interchange 
of  business,  p.  110. 

Discrimination  as  to  prepayment  of 
freight  charges,  p.   110. 

Duty   to   give   through   rates   to   all 
connecting    carriers,    p.    109. 
Facilities    and   accommodations     to   be 

furnished  by  railroad   companies  to 

express  companies,  p.  108. 
Joint  running  arrangements,  p.   102. 
Power    to    require    connection    between 

roads  or  trains,  p.  103. 
Reception,    transportation    and    delivers' 

of   cars,   passengers   and   freight,   p. 

105. 
Terminals,  p.   105. 
Transfers    between    street    railroads,    p. 

110. 
Use  of  terminals,  p.  105. 

CONSIDERATION 

See    "Contracts." 
Charges : 

Special   contract    as   to   charges,   p. 
1138. 
Limitation   of  liability: 

See  "Limitation  of  Liability." 

CONSIGNEE 

Action  against  carrier,   p.   492. 
Bills  of  lading,  p.  342: 

Efifect   as   vesting   property   in   con- 
signee,  p.   349. 
Presumption      that       consignee      is 

owner,  p.  348. 
Rights     and    liabilities     as    to    con- 
signee, p.  382. 
Transfer  of  bill  of  lading,  p.  367. 
When    property    does      not   vest    in 
consignee,  p.  351: 
Bill  not  delivered  to  consignee, 
p.  351. 


CONSIGNEE,  confd. 
Bills  of  lading,  cont'd. 

When    property    does    not    vest    in 
consignee,  cont'd. 
Bill    of     lading    and     draft    at- 
tached    drawn    to     shippers' 
order,  p.  353. 
Bill  to  A.  for  use  of  B.,  p.  354. 
Bill  to  another  than  purchaser, 

p.   353. 
Bill   with   draft   attached   to   be 
delivered      to     purchaser      of 
goods,  p.   353. 
Consignment     to      be    sold    on 

commission,  p.  352. 
General  rule,  p.  351. 
Goods    billed    to    buyer    subject 

to  seller's   order,   p.   353. 
Goods  billed  to  shipper's  order, 

p.   352. 
Removal  of  goods  by  unauthor- 
ized person,  p.  351. 
When   property  vests   in   consignee, 
p.    349: 
Consignee        bank        advancing 
money  for  purchase  of  goods, 
p.   350. 
Consignee  making  advances  on 

faith  of  bill,  p.  350. 
Consignment  to  enemy  or  neu- 
tral, p.   350. 
General  rules,   p.  349. 
Stoppage  in  transitu,  p.  349. 
Carrier    as    warehouseman: 

See   "Carrier  as   Warehouseman." 
Charges,  p.  1151. 
Contracts: 

Power    of    consignor    to    bind    con- 
signee, p.  431. 
Delay   caused   by   act    of   consignee,    p. 

635. 
Delay   in   transportation    or    delivery: 
Delay   caused   by   act   of    consignor 

or  consignee,  pp.  635,  627. 
Demurrage,     and    liability    of    con- 
signee or  owner  for  delay. 
See    "Demurrage." 
Duty  of  consignee  to  accept  goods, 

p.    636. 
Duty    of    consignor    and    consignee 
to  avert  or  mitigate  injury,  p.  635. 
Right  to  refuse  goods,  p.  568. 
Delivery   by   carrier: 

See   "Delivery  by   Carrier." 
Delivery  to   consignee,   p.   542. 
Duty      of     consignee     to     remove 

goods,   p.   564. 
Fraudulent    consignee,    p.    553. 
Demurrage: 

See    "Demurrage." 
Examination  of  C.  O.  D.  goods,  p.  571. 
Limitation   of  liability: 

Authority  of  consignor  to  bind  con- 
signee, p.  992. 
Loss   or  injury  to  goods: 

See  "Loss  or  Injury  to  Goods." 
Stoppage  in  transitu: 

See    "Stoppage   in   Transitu." 
Title,  custody  and  control  of  goods: 
See  "Title,  Custody  and  Control  of 
Goods." 
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CONSIGNOR 

Action   against   carrier,  p.   488. 
Bills   of  lading: 

Effect  of  assignment,  p.  380. 
Transfer  of  bill  of  lading,  p.   367. 
Carrier  as  warehouseman: 

See   "Carrier  as  Warehouseman.'' 
Charges,   p.   1148. 
Contracts: 

Power    of    consignor    to    bind    con- 
signee, p.  431. 
Delay    caused    by    act    of    consignor,    p. 

625. 
Delay  in   transportation  or  delivery: 
Delay    caused   by   act    of   consignor 

or  consignee,  pp.  625,  627. 
Duty  of  consignee  to  accept  goods, 

p.   636. 
Duty    of    consignor    and    consignee 
to  avert  or  mitigate  injury,  p.  635. 
Delivery    by    carrier: 

Failure    or   refusal   of   consignee   to 
receive   goods,   p.   565. 
Delivery  to,   p.   546. 
Demurrage: 

See    "Demurrage." 
Failure    or   refusal   of   consignee   to   re- 
ceive goods,   p.  565. 
Limitation   of  liability: 

Authority     of     consignor     to     bind 
consignee,   p.   992. 
Loss   or   injury   to   goods: 

See  "Loss   or  Injury  to   Goods." 
Notice: 

C.   O.  D.  goods,   p.   572. 
Notice     to    consignor     where    con- 
signee   refuses    to    receive    goods, 
p.    567. 
Stoppage    in    transitu: 

See  "Stoppage   in   Transitu." 
Title,   custody  and  control  of  goods: 
See  "Title,   Custody  and  Control  of 
Goods." 

CONSOLIDATION 

Carriers   of  passengers: 

Liability    for    injuries    on     consoli- 
dated  lines,   p.   2091. 
Exemption   from   regulation   by   charter 

or  statute,   p.   65. 
Interstate     and    foreign     commerce,    p. 
3484. 

CONSPIRACY 

Interstate  and  foreign  commerce: 

Conspiracy   to    obstruct   transporta- 
tion,   p.    3467. 

CONSTITUTIONAL    LAW 

See  "Control  and  Regulation;"  "In- 
terstate and  Foreign   Commerce." 
Charges: 

See  "Charges." 
Due  process  of  law: 

See   "Due   Process  of  Law." 
Equal   protection   of  laws: 

See  "Equal   Protection  of  Laws." 
Interstate    and    foreign    commerce: 
■     See   "Interstate   and    Foreign   Com- 
merce." 


CONSTITUTIONAL   LAW,   cont'd. 
Limited   liability  act,   p.   4036. 
Penalty  for  failure  to  furnish,  or  delay 

in   furnishing  cars,   p.   158. 
Penalty  for  refusal  to  deliver  freight  or 
express   matter   to    consignee,    p.    155. 
Power    of    congress: 

See   "Interstate   and    Foreign    Com- 
merce." 
Power  to   regulate   charges: 

See   "Charges." 
Preferences  and  discriminations: 

See    "Preferences    and    Discrimina- 
tions." 
Taking    private    property    without    just 
compensation: 
Regulation   of  charges,  p.   61. 
Taxation: 

See    "Taxation." 
Tickets   and   fares: 

Prohibiting  sale   of  tickets   by  per- 
sons not  agents  of  carrierf  p.   20. 

CONSTRUCTION 

See    "Interpretation    and    Construc- 
tion;"   "Limitation    of    Liability." 
Bills  of  lading: 

See  "Bills  of  Lading." 

CONSTRUCTION    COMPANIES 

Carriers    of   passengers,    pp.    2007,    2073, 
2079,    1553. 

CONTEMPT 

.Tudgment,   p.    127. 

Presumptions    and   burden    of   proof,    p. 
136. 

CONTRACTORS 

Carriers    of   passengers,    pp.    1552,    2072, 
2073,   3079. 

CONTRACTS,    p.   413. 
Acceptance,  p.  423. 

Actions    against    carrier    for    breach    of 
contract: 
See    "Actions    against    Carrier    for 
Breach    of    Contract." 
Act  of  God,  p.  438. 
Agent  of  owner  or  shipper,   p.  421. 
Agents   of  road,   p.   418: 

Contracts   for   cars   or  other   m^ans 
of    transportation: 
See     "Contracts     for     Cars     or 
Other   Means    of  Transporta- 
tion." 
Express    drivers,    p.    421. 
Live   stock   agent,   p.   421. 
Local  or  station   agent,   p.   418: 

As    to    station    other    than    his 

own,   p.  419. 
Business  at  his  own   station,   p. 

418. 
Contracts     for     cars     or     other 
means    of    transportation: 
See  "Contracts  for  Cars  or 
Other    Means    of    Trans- 
portation." 
Contract   to    carry   beyond    car- 
rier's  own  line,   p.   420. 
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CONTRACTS,  cont'd. 
Agents  of  road,  cont'd. 

Local  or  station  agent,  cont'd. 

Notice    of    special    damages,    p. 

420. 
Not   to   deliver  without  surren- 
der of  bill  of  lading,  p.  420. 
Point   where    railroad    has    no 

office   or  agent,  p.   420. 
Presumption    as    to    and    proof 

of  want  of  authority,  p.  419. 
Respecting      trains      in     which 
shipment  to  be  made,   p.  420. 
Shipments    to   his    station   from 

another,    p.    420. 
Verbal   contract,   p.   425. 
Power  in   general,   p.   418. 
Traveling  freight   agent,   p.   421. 
Answer,   p.   460. 
Authority  to  make  contract: 

See  infra,  "Power  to  Contract." 
Agent  of  owner  or  shipper,  p.  421. 
Agents  of  road: 

See  infra,  "Agents  of  Road." 
Power    of    consignor    to    bind    con- 
signee,  p.   421. 
Receiver  of  road,  p.  421. 
Baggage: 

Extra    baggage     and     special    con- 
tracts, p.   3132. 
Bills  of  lading: 

See   "Bills   of   Lading." 
As    contract    generally,    p.    331. 
Breach: 

See  infra,  "Performance  or  Breach." 
Carriers  of  live  stock: 

See   "Carriers   of  Live   Stock." 
Carriers  of  passengers,  p.  1501: 

Special     contracts    for     transporta- 
tion,  p.    1639: 
Consideration,   p.    1639. 
Contract    for    free    carriage,    p. 

1640. 
Contracts     relating     to     excur- 
sions,  p.   1640. 
Illustrations,    pp.    1639,    1640. 
Ratification  of  contract,  p.  1641. 
Validity   of  contract,   p.   1639. 
Waiver  of  conditions,  p.  1641. 
Cars: 

See    "Contracts   for    Cars   or    Other 
Means   of   Transportation." 
Charges: 

Special    contracts   as   to   amount   of 
charge: 
See   "Charges." 
Commission: 

Conformity     to     rates,     rules     and 
classification   of  state   corporation 
commission,   p.   428. 
Conflict  of  laws,   p.  430. 
Connecting  carriers: 

See   "Connecting  Carriers." 
Consideration,   p.   422: 

See   "Limitation   of   Liability." 
Consignee: 

Power    of    consignor    to    bind    con- 
signee, p.  421. 


CONTRACTS,  cont'd. 
Consignor: 

Power    of    consignor    to    bind    con- 
signee,   p.   421. 
Construction,  p.  428: 

Clerical   errors,   p.   429. 

Contracts   for   cars   or   other  means 

of    transportation,    p.    446. 
Contracts  partly  written  and  partly 

printed,   p.   429. 
General    rules,    p.    428. 
Limitation   of  liability: 

See    "Limitation    of    Liability." 
Practical      construction     given      by 

parties,    p.    429. 
Separable  or  entire  contract,  p.  429. 
Strictly    construed    against    carrier, 
p.   428. 
Contracts    for   transportation    of   goods, 

p.  417. 
Contracts   to   furnish  freight,   p.  474. 
Damages,  p.  468: 

Breach  of  contract  other  than  that 

sued   on,   p.   468. 
Breach    of    particular    contracts,    p. 

470. 
Carriers   of  passengers: 

See    "Carriers    of    Passengers." 
Duty    of   shipper   to    mitigate    dam- 
ages,  p.   468. 
Elements  of  damage,  p.  469. 
Expense  of  renotifying  and  reship- 

ping,   p.   469. 
Increased        freight        and        extra 

charges,    p.    470. 
Loss  of  profits,  p.  469. 
Measure  of  damages,  p.  470: 
Breach   by  carrier,  p.   470. 
Breach  by  shipper,  p.  473. 
Proof   of   damages,    p.   474. 
Special  damages,  p.  473, 
Demurrage: 

Necessity  for  contract,   p.  701. 
Drayage,   p.   475. 

Duties    and    obligations    of    carrier    and 
shipper,   p.   433: 
Continuing  offer  to  carry,  p.  434. 
Destination,  p.  434. 
Effect  of  acceptance  cf  rate  offered, 

p.    433. 
Goods  to  be  carried  beyond  termi- 
nus of  carrier's  line,  p.  434. 
Implied  promise  to  carry  safely,  p. 

433. 
Obligation  as   fixed  by  law,   p.   433. 
Obligation     of     carrier     to    receive, 

transport  and   deliver,  p.  433. 
Obligation     of    shipper    to     furnish 

freight,   p.   434. 
Point   where   goods   to   be   received, 

p.    434. 
Property   concerning   which   parties 

negotiating,  p.  435. 
Quantity   to   be   shipped   or   carried, 

p.    435. 
Special      contract      as      superseding 

common-law   liability,   p.   433. 
Transportation    "at    owner's    risk," 
p.    434. 
Enlarging  carrier's  liability,  p.  475. 
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CONTRACTS,  cont'd. 
Evidence: 

As  to  contract,  p.  428: 

Bill  of  lading  or  receipt,  p.  438. 
Freight  account  or  bill,  p.  438. 
Parol   evidence,   p.   438. 
Failure   or   inability   of   shipper   to   read 

contract,  p.  436. 
Form,   p.   422. 
Hauling,  p.   475. 

Interpretation   and  construction: 
See  infra,  "Construction." 
Limitation   of  liability: 

See    "Limitation    of    Liability." 
Interstate  commerce,  p.  431. 
Laws   governing,  p.   430. 
Limitation   of  liability: 

See   "Limitation   of   Liability." 
Loss  or  injury  to  goods: 

Nature   and   validity   of   contract   of 
transportation,  p.  732. 
Merger: 

See  "Merger." 
Mistake,   p.   436: 

As  to  rate,  p.  426. 
Misclassification  of  goods,  p.  427. 
Mobs,  p.  440. 
Mutuality,    p.    424. 
Offer,   p.   433. 

Oral   contracts,  pp.  434,  444. 
Palace    cars    and    sleeping    car    compa- 
nies: 
See     "Palace     Cars     and     Sleeping 
Car   Companies." 
Parol   evidence,   p.  438. 
Partial   invalidity,    p.   437. 
Performance  or  breach,  p.  437: 
Act  of  God,  p.  438. 
Change  of  legal  rate,  p.   439. 
Contract  to  carry  beyond  terminus, 

p.    440. 
Contract     to     carry     by     particular 

train   or  vessel,   p.   439. 
Contract    to    carry    perishables,    p. 

439. 
Contract   to   carry   specific   quantity 

or  number,  p.  440. 
Contract    for   future   transportation, 

p.  440. 
Demand   of  performance,  p.  437. 
Excuses  for  breach  or  nonperform- 
ance, p.  438. 
Merchandise     not    branded    as     re- 
quired by  statute,   p.  439. 
Military  occupation,  p.  438. 
Mobs,  p.  440. 

Nondelivery   by   shipper,   p.   439. 
Nonpayment  of  freight,   p.  438. 
Particular      stipulations      or      con- 
tracts, p.  439. 
"Perils    of    river,"    navigation    and 

fire,    p.    438. 
Perishables,  p.  439. 
Stipulation     as     to     destination     at 
which    carrier   has   no   agency,   p. 
440. 
Tender  of  property,  p.  437. 
Time   contracts,   p.  439. 
Waiver  of  breach,  p.  440. 


CONTRACTS,  cont'd. 

Performance   or   breach,   cont'd. 

What   constitutes  a   breach,   p.   437: 
Shipment   of   bonded   goods   on 

unbonded  vessel,  p.  437. 
When  special  effort  to  perform 
required,   p.   437. 
Perishables,  pp.  439,  449. 
Persons   bound,   p.   432. 
Persons  entitled  to  benefit,  p.  433. 
Power  to   contract,   p.   417: 

See   infra,   "Authority   to   Make 
Contract." 
Contracts    with    connecting    carrier, 

p.   418. 
Power   to    contract   as    private    car- 
rier,  p.   417. 
Power    to    contract   jointly    or    sev- 
erally,  p.   417. 
Power  to  contract  to  carry  beyond 
terminus,   p.    417. 
Preferences  and  discriminations,  p.  427. 
Questions  of  law  and   fact,  p.  462. 
Receipt  and  release,  p.  422. 
Receivers,   p.   431. 
Requisites,   p.   423. 
Rescission,   pp.   440,   454. 
Shipping  receipts: 

See   "Shipping  Receipts." 
Signing,    p.   436. 
Special   contracts: 

See   "Limitation   of   Liability." 
Special     contracts    as     to     amount      of 
charge: 
See    "Charges." 
Station    agent: 

See    infra,    "Agents    of   Road." 
Tickets   and   fares: 

Cancellation   for  fraud,   p.   1615. 
Conclusiveness  of  ticket  as  between 
passenger   and    conductor: 
See    "Ejection    of    Passengers." 
Construction,   p.    1615. 
Contract     with    person     presenting 

himself  for  carriage,  p.   1615. 
Family  ticket,  p.  1615. 
Half-rate   ticket,   p.    1615. 
Parol    evidence    to    vary    ticket,    p, 

1613. 
Ticket  as  property  of  passenger,  p, 

1615. 
Ticket    both    receipt    and    contract, 

p.    1613. 
Ticket  but  evidence  of  contract,  p, 

1613. 
Ticket    may    constitute    contract,   p, 

1613. 
Undertaking  to   carry  passenger   to 
destination  and  let  him  off  there 
p.   1614. 
Whether   ticket  a  contract,   p.   1612 
Usages   and   customs,   p.   432. 
Validity,   p.   422. 

Verbal  contract,   pp.   424,   443,  444. 
Writing,   pp.  424,  443. 

CONTRACTS  FOR  CARS  OR  OTHER 
MEANS  OF  TRANSPORTATION. 

p.  441. 

Acceptance,   p.   445. 
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CONTRACTS  FOR  CARS  OR  OTHER 
MEANS    OF    TRANSPORTATION, 

cont'd. 
Act  of  God,  p.  449. 
Agent's  authority,  p.  441. 
Agreement  to  haul  defective  car,  p.  447. 
Authority  of  agent,   p.  441. 
Authority  of  station   agent,   p.   441: 
General    rule,    p.    441. 
Proof   of   authority,   p.    441. 
Station   or   place   where   cars    to   be 

furnished,   p.    443.  ' 

Time    when    cars    to    be    furnished, 

p.    443. 
Verbal  contract,  p.  443. 
Breach,   p.   447. 
Capacity  to   contract,  p.  441. 
Certainty   and   definiteness,  p.   444. 
Conductor,   p.   444. 
Consideration,   p.   444. 
Construction,   p.   446. 
Contract  for  track  facilities,  p.  447. 
Contract     to     furnish     cars    of     another 

road,    p.    441. 
Contract  to  furnish  cars  'on  line  of  con- 
necting  road,    p.    441. 
Contract    with    owner    of    private    rail- 
road,   p.   446. 
Damages,   p.    448. 
Date  of  contract,  p.  445. 
Excuses     for     breach     or     nonperform- 
ance,   p.    449. 
Failure  to  tender  cars  in  time,  p.  447. 
Furnishing    defective    cars,   p.   447. 
Liability   of   carrier   for   breach,   p.   448: 
Efifect   of  statute   allowing  recovery 

of  penalty,  p.  448. 
Effort    to    procure    foreign    cars,    p. 

449. 
Failure  to  furnish  refrigerator  cars, 

p.    449. 
General   rules,   p.   448. 
Road   not   owning   cars,   p.   448. 
Tender  of  property  for   transporta- 
tion, p.  448. 
Liability  of  shipper  for  breach,  p.  450. 
Mutuality,    p,    445. 
Offer  and  acceptance,  p.  445. 
Partial   invalidity,   p.    446. 
Penalty: 

Effect  of  statute  allowing  recovery 
of    penalty    for    damages,    p.    448. 
Performance  or  breach,   p.  447. 
Perishable  cars,  p.   449. 
Refrigerator   cars,   p.   449. 
Refusal  to  permit  use  of  cars,  p.  447. 
Requisites,  p.  441. 
Storms,   p.   450. 
Time    when    cars    to    be    furnished,    pp. 

443,    446,    447,    448. 
Traveling  agent,  p.   444. 
Unavoidable   accident,  p.   449. 
Unprecedented  traffic,  p.  450. 
Validity,   p.   441. 
Verbal   contract,   p.   443. 
Waiver  of  cause   of  action  against  car- 
rier,   p.    450. 
Wrecks,    p.    450. 


CONTRACTS  OF  AFFREIGHTMENT, 

p.    3863. 
See    "Bill    of   Lading." 
Abandonment  of  contract,  p.  3877. 
Acceptance,  p.   3867. 
Agreement     amounting     to    demise,    p. 

3864. 
Assignments,  p.  3877. 
Breach,  p.  3875. 
Cancellation,  p.  3S73. 
Classification,   p.    3863. 
Classification  of  charter  parties,  p.  3864. 
Conditions    precedent    and    independent 
covenants,   p.   3873: 
Representations,    p.    3873. 
Stipulations    as    to    time    and    place 

of  shipment,   p.   3873. 
Warranty,   p.   3873. 
Conflict  of  laws,  p.  3869. 
Construction,  p.  3868. 
Construction  of  charter  parties,  p.  3868. 
Contents,    p.    3866. 
Deiinition,   p.   3863. 
Discharge,   p.   3875. 
Form,   p.    3866. 

In  form   of  bill  of  lading,  p.   3867. 
Interpretation,    p.    3868. 
Interpretation    and    construction: 
Aids   to    construction,   p.   3871. 
Charter   parties,   p.   3868. 
Construction     of     particular     words 

and  phrases,  p.  3873. 
General  rules,  p.  3868. 
Knowledge    of    course    of    trade,    p. 

3871. 
Parol  evidence,  p.  3871. 
Qualifications    imposed    by    law,    p. 

3870. 
What    law   governs,    p.    3869. 
Meeting   of    minds,    p.    3867. 
Owner    pro    hac    vice,    p.    3866. 
Parol   evidence,   p.   3871. 
Partnership    contract,    p.    3864. 
Performance,    p.    3875. 
Permits,   p.    3868! 
Persons  who  may  make,  p.  3865. 
Qualifications   imposed  by  law,   p.   3870. 
Readiness    for   shipment,   p.    3874. 
Release,   p.   3873. 
Representations,    pp.    3873,    3874. 
Requisites   of  contract,  p.   3866. 
Rescission,    cancellation     and     reforma- 
tion, p.  3873. 
Seaworthiness,   p.   3873. 
Shippina-  permits,   p.   3868. 
Stipulations    as    to    time    and    place    of 

shipment,  p.  3873. 
Unilateral   contract,  p.   3868. 
Usages  and  customs,  p.  3871. 
War,  p.   3874. 

Waiver  of  right  to  rescind,  p.  3875. 
Warranty,  p.  3872. 
What   law  governs,  p.   3869. 
Who   liable   on   contract,   p.   3877. 

CONTRIBUTORY  NEGLIGENCE,  p. 

3107: 
Admissibility  of  evidence,  p.  3394: 

Acts    unconnected    with    injury,    p. 
3299. 
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CONTRIBUTORY  NEGLIGENCE, 

confd. 
Admissibility   of  evidence,  cont'd. 

Alighting  from  moving  train  or  car, 

p.   2301. 
Boarding  moving  train,  p.  2300. 
Cliaracter    for    negligence    or    pru- 
dence, p.  2298. 
Custom   to    cross   from    one    car    to 

another,  p.  2296. 
Drunkenness,   p.   2300. 
Evidence  as  to  specific  acts  of  neg- 
ligence, p.  2299. 
Evidence     disproving     or     excusing 
contributory  negligence: 
See    infra,    "Evidence    Disprov- 
ing or  Excusing  Contributory 
Negligence." 
General  custom  or  usage,  p.  2295. 
General  rule,  p.  2294. 
Habits   or   customs   of   injured   pas- 
senger,  p.   2297. 
Injuries  to  other  passengers,  p.  2298. 
Opinion    evidence,    p.    2295. 
Ordinances,  p.  2299. 
Previous  experience  in  traveling  on 

trains   or   cars,   p.   2298. 
Res    gests,    p.    2294. 
Riding  on  running  board,  p.  2301. 
Rules      of      carrier      and      violation 

thereof,   p.  2298. 
Standing    in    train,    p.    2301. 
Surroundings   of  place  of  injury,  p. 

2294. 
Usage   tending  to   show   negligence 

of  passenger,  p.  2297. 
Violation    of    rules,    p.    2298. 
Alighting  at  place  other  than  station  or 
platform,   pp.   2338,   2317. 
General    rule,    p.    2238. 
Invitation,  direction  or  acquiescence 

of  carrier,  p.  2241: 
'       Direction   to   hurry,   p.   3241. 
General   rule,    p.    2241. 
On  advice  of  fellow  passenger, 

p.   2243. 
Running  past  or  stopping  short 
of   destination,   p.   2243. 
Slowing  up   for   railroad   crossing 
— Custom,  p.   2343. 
Stop  after  calling  station  as  in- 
vitation,  p.   2242. 
Proximate  cause,  p.  2240. 
Questions  of  law  and  fact,  p.  2362. 
Running  past  or   stopping  short   of 
destination,   p.   3343: 
General  rule,  p.  2243. 
Duty    to    require    that    train    be 

run  back,  p.  2343. 
Duty   to    pass    through    cars    to 

station   platform,   p.   2243. 
Stopping    street    car    on    wrong 
side   of  street,  p.   2244. 
Stopping  in  obedience  to  signal,  p. 

2241. 
Surroundings  ob^'iousIy  inconsistent 

with  stopping  place,  p.  2239. 
Temporary  stops,   p.   2240. 
Alighting  from  moving  train  or  car,  pp. 
2248,   2313. 


CONTRIBUTORY  NEGLIGENCE, 

cont'd. 
Alighting  from  moving  train  or  car,  cont'd. 

Acts  in  emergencies: 

Questions    of    law    and    fact,    p. 
2368. 
Alighting  from  moving  car  on  fail- 
ure to  stop  at  station,  p.  2262: 
Alighting   from   moving   car   on 
failure    to    stop    for    sufficient 
time,   p.   3366. 
General   rule,   p.    2362. 
Invitation    or    direction    of   car- 
rier,  p.   2265. 
Obvious   danger,  pp.  2264,  2366. 
Proximate    cause,   p.    3363. 
Alighting    from    train    after    it    has 

started,    p.    3315. 
Children,  p.  3254. 
Crossing   other   tracks,    p.    2378. 
Defective    platform,   p.   2269. 
Emergencies,  p.   2260: 

Against  conductors  warning,  p. 

2363. 
Danger  due  to  act  of  passenger, 

p.   2262. 
Duty  to  notify  carrier  of  desire 

to  alight,  p.  2261. 
General    rule,   p.    2360. 
Groundless   fears,   p.   2262. 
Encumbered  with  baggage,  p.  2255. 
Evidence,  pp.  2313,  2301. 
Excuse,   p.   2255. 
Facts  undisputed,  p.  3250. 
Failure   to   stop   for   sufficient   time, 
p.    3366. 
Due  diligence  in  leaving  car,  p. 

2268. 
General  rule,  p.  2366. 
Invitation  to  alight,  p.  2366. 
Sudden    starting    while    passen- 
ger in  act  of  alighting,  p.  2367. 
General  rule,  p.  3348. 
Illustrations,  p.  2313. 
Instructions,    p.    2395. 
.Invitation    or    direction    of    carrier, 
pp.    2355,    3265: 
Advice   or   action   of   other  pas- 
senger, p.  2258. 
After   boarding  wrong  train,   p. 

2260. 
Alighting  from  moving  car  on 
failure  to  stop  for  sufficient 
time,  p.  2266. 
Alighting  from  moving  train  on 
failure  to  stop  at  station,  p. 
3365. 

Announcing  station  as  invita- 
tion,  p.   3259.  ■ 

Authority  to  give  order,  p.  2358. 

Danger   obvious,   p.   2257. 

Darkness,  p.  2256. 

Disregarding  directions  or 
warnings,  p.  3257. 

Evidence,   p.    3303. 

General  rule,   p.  3255. 

Mistaking  conductor's  signals, 
p.  2257. 

Slowing  up  for  station  as  invi- 
tation   to    alight,    p.    2258. 
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CONTRIBUTORY  NEGLIGENCE, 

cont'd. 
Alighting  from  moving  train  or  car,  cont'd. 
Justification,  p.   3355. 
Knowledge    and    consent    of    train- 
men, p.   3314. 

Mail  sacks  obstructing  platform,  p. 

3370. 
Manner  of  alighting,  p.  3353. 
Negligence   of  carrier,   p.   3351. 
Negligence  per  se,  p.  3349. 
Obstructions,    p.   2369. 
Obvious   danger,   p.   3351. 
Passenger's    knowledge    of    charac- 
ter of  place,  p.  3353. 
Persons  at  station  to  assist  or  take 

leave  of  passengers,  p.  3539. 
Persons  under  disability,  p.  2354. 
Platform,  p.  2269. 
Presumptions  and  burden  of  proof, 

p.  2290. 
Proximate  cause,  p.  2251. 
Questions  of  law  and  fact,  p.  2357: 
Boy,  p.  2361. 

Female   passengers,   p.   3361. 
General  rule,  p.  2357. 
Instances      of     alighting     from 

street  car,  p.  3358. 
Instances      of     alighting     from 

train,    p.   2359. 
Manner   of  alighting,  p.   2361. 
Moving  street  car,   p.   3357. 
Rate  of  speed,  p.  3252. 
Rounding  curve,   p.   3353. 
Special    plea,    p.    2282. 
Unlighted  platform,   p.   3269. 
Alighting,  from  train  or  car,  p.  3335. 

Alighting   at   place    other   than    sta- 
tion or  platform: 
See    infra,    "Alighting   at    Place 
Other    than    Station    or    Plat- 
form." 
Alighting  at  wrong  end  or  part   of 
car     or     on     wrong     side     of 
train,    p.    3344: 
Invitation     or    acquiescence     of 

carrier,  p.  3246. 
Knowledge     of     right     end,     p. 

3344. 
Side    door    of    baggage    car,    p. 

2247. 
Violation  of  rules,  p.  2245. 
Wrong   end   of   car,   p.   2244. 
Wrong  side  of  car,  p.  3345. 
Alighting  from  moving  train: 

See      infra,      "Alighting      from 
Moving  Train  or  Car." 
Announcing  station,  p.  3228. 
Care  required  of  passengers  in  gen- 
eral, p.   3235. 
Children,    p.    2232. 
Crossing  other  tracks: 

See      infra,      "Crossing      Other 
Track." 
Drunkenness,  p.  2233. 
Due    diligence    in    leaving     car,     p. 

2236. 
Emergencies,  p.  3337. 
Emergency,  p.   3233. 


CONTRIBUTORY   NEGLIGENCE, 

cont'd. 
Alighting   from   train   or    car,   cont'd. 
Facts   justifying    assumption    of   in- 
vitation to  alight,   p.   2227. 
General   rule,   p.   2227. 
Going  on  platform   or   steps  before 
train    stops,   p.    2235: 
Absence   of  negligence   on  part 

of  carrier,  p.  3337. 
Danger    obvious,    p.    3236. 
General   rule,   p.   3335. 
High   rate   of   speed,   p.   3237. 
Massachusetts   rule,   p.   3338. 
,      Sudden  jerk,  p.  3335. 
Incidental  dangers,  p.  2334. 
Intoxicated    passenger,    p.    3333. 
Invitation    or   direction    of    carrier's 
employees,  p.  3337: 
Alighting    at    place    other    than 
station     or     platform,     p. 
3341: 
Direction  to  hurry,  p.  3241. 
General  rule,  p.  2241. 
On  advice  of  fellow  passen- 
ger,   p.    2243. 
Rianning    past    or    stopping 
short    of    destination,    p. 
2243. 
Slowing     up     for     railroad 
crossing — Custom,    p.    2243. 
Stop  after  calling  station  as 
invitation,    p.    3343. 
Alighting  at  wrong  end  or  part 
of   car    or    on   wrong   side    of 
train,   p.   3346. 
Moving  train: 

See    infra,    "Alighting   from 
Moving  Train  or  Car." 
Jumping   on    sudden    start,    p.    2227. 
Moving  train  or  car: 

See      infra,      "Alighting      from 
Moving  Train  or  Car." 
Negligence    as    to    incidental    dan- 
gers, p.   2234. 
Negligence    of    carrier,    p.    2236. 
Persons   under  disability,  p.   3332. 
Place  of  alighting,  p.  3330: 

Alighting    at    place    other    than 

station    or    platform,    p.    2238. 

Duty    to   look   before   alighting, 

p.    3230. 
Questions    of    law    and    fact,    p. 

2349. 
Right  to   assume  place   safe,   p. 

2230. 
Safety    of    place    to    alight    and 
manner   of   egress,   p.    2349. 
Preparing  to   leave   conveyance   be- 
fore it  stops,  p.  2234: 
Going  on  platform  or  steps  be- 
fore  train  stops,   p.  2235. 
Questions    of   law   and    fact,    p. 
2353: 
General   rule,   p.    2353. 
Going     onto     platform,     p. 

3354. 
Going  upon  running  board, 
p.    2356. 
Standing    in    aisle     or    seat,    p. 
2234. 
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CONTRIBUTORY   NEGLIGENCE, 

cont'd. 
Alighting   from   train   or   car,   cont'd. 
Preparing  to  leave  conveyance  be- 
fore   it   stops,    cont'd. 
Questions  of  law  and  fact,  cont'd. 
Taking  position  on  steps,  p. 
3356. 
Presumptions  and  burden  of  proof, 

p.  2290. 
Questions  of  law  and  fact,  p.  2347: 
Acts    by    permission    or    direc- 
tion   of    carrier's    employees, 
p.    2364. 
Acts   in   emergencies,  p.  2367. 
Alighting    from    conveyance    at 
place    other    than    station,    p. 
2362. 
Alighting     from     moving     con- 
veyance,  p.   2357. 
Crossing    or    walking    on    track 
after    alighting    from    car,    p. 
2363. 
Elevators,    p.    2352. 
Generally,   p.    2347. 
Premature   movement  or  lurch- 
ing  of   train,   p.   2350. 
Preparing   to   leave    conveyance 

before   it   stops,   p.   2353. 
Safety    of    place    to    alight    and 
manner  of  egress,  p.  2349. 
Reasonable  care   defined,   p.  2225. 
Right  to  assume  place  safe,  p.  2230. 
Standing  in  aisle  or  seat,  p.  2234: 
Freight  or  mixed  train,  p.  3235. 
Preparatory      to      alighting,      p. 
2234. 
Stopping   cars,   p.   2227.- 
Stopping  in  obedience   to   signal,   p. 

2228. 
Sudden    movement   of  train   or   car, 

p.    2315. 
Sudden     starting     while     passenger 

alighting,    p.    2226. 
Unnecessary  exposure  to  danger,  p. 

3330. 
Using  means  afforded  for  alighting, 
p.    3328: 
Failing    to    observe    means    af- 
forded   for    alighting,   p;    3229. 
Injury    avoidable     by     care     on 

part   of   carrier,   p.   2229. 
Insufficient  facilities,   p.   2339. 
Retaining   hold    of   supports,   p. 
3238. 
Announcement    of   station: 

Invitation   to  alight,   pp.   2228,   2259. 
Application    of    doctrine    to    carriers,    p. 
2113: 
Care  required  of  passengers  in  gen- 
eral,   p.    2117. 
Carrier   liable   if  by  exercise   of  or- 
dinary care  it  would  have  avoided 
injury,   p.   2115. 
Degree  of  negligence  that  will  pre- 
clude  recovery,   p.   2115. 
Doctrine    of    assumed    risk    inappli- 
cable,  p.   2113. 
It  is  the  duty  of  a  passenger  in  an 
elevator   to  use  ordinary   care,   p. 
2117. 


CONTRIBUTORY  NEGLIGENCE, 

cont'd. 
Application     of     doctrine     to     carriers, 
cont'd. 
Negligence    proximity    contributing 
to    injury   precludes    recovery,    p. 
2113. 
Passenger   required   to   exercise   or- 
dinary    or     reasonable     care,     p. 
2117. 
What  constitutes   contributory  neg- 
ligence,   p.   2115. 
Arm   protruding   from   car: 

See   infra,   "Limb   or  Other  Part  of 
Person   Protruding  from  Car." 
Assumption  of  risk,  p.  3113. 
Awaiting  and  seeking  transportation,  p. 
2130: 
Questions   of  law  and  fact,  p.  2323. 
Baggage,   p.    3155,   3157. 
Baggage  car,  p.  2210. 
Blind: 

Degree    of    care    required     of   blind 
persons,  p.  2121. 
Boarding  moving  train   or  car,   p.  3150: 
Assumption     of     ordinary     risks,   p. 

2151. 
Before  and  after  stopping  and  start- 
ing,   p.    2154: 
After    car    starts,    p.    2154. 
After    gates   closed,    p.   2155. 
After  signal  to  start,  p.  2155. 
Before   car   stops,   p.   3154. 
Bundles,   p.   2158. 
Children,  p.  3158. 
Elevator,  p.  3160. 
Evidence,   pp.   2300,   2305 
Failure  to  grasp  handhold,  p.   3151. 
General  rule,  p.  2150. 
Injured  bv  act  of  operative,  p.  2157. 
Injured     by    defective     platform,    p. 

3157. 
Injured  by  objects   passed,   p.   2157. 
Injurv  to   children,   women   and  in- 
valids,  p.   2158. 
Injury   to   person   carrying  bundles, 

p.    2158. 
Instructions,   p.   3390. 
Invalids,   p.   3158. 
Invitation: 

Evidence,  p.  2302. 
Invitation  by  carrier,  p.  3157. 
Length   of   time    car   stops,   p.   315C. 
Negligence  per  se,  p.  3151. 
Presumptions  and  burden  of  proof, 

p.    3290. 
Proximate  cause   of  injury,  p.   3151. 
Questions  of  law  and  fact,  pp.  3338, 

3329,   2331. 
Signaling  car  to   stop,  p.  2156. 
Speed   at   which   car     is   moving,  p. 
2152: 
General  rule,  p.  3152. 
Moving    faster    than     man    can 

walk,   p.   3153. 
Running    at    unlawful     rate,    p. 

2153. 
Slowed  down  on  signal  to  stop, 
p.  2152. 
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CONTRIBUTORY   NEGLIGENCE, 

cont'd. 
Boarding  moving  train  or  car,  cont'd. 
Speed  at  which  car  is  moving,  cont'd. 
Slowly   moving     railroad   train, 

p.  2152. 
Speed   suddenly    accelerated,    p. 

3153. 

Speed       suddenly       accelerated 

after    invitation    to    enter,    p. 

2154. 

Speed       suddenly       accelerated 

after    slowing    down,    p.    3154. 

Sudden  jerks  and  increase  of  speed 

of  conveyance,  p.  3306. 
Transferring    from    one    car    to    an- 
other,  p.   2159. 
Where    carrier    could   have   avoided 

injury,   p.   2159. 
Women,  p.  3158. 
Boarding  train   or   car,  p.  2143: 
After  signal  to  start,  p.  3143. 
At   street   crossings,   p.   314G. 
Boarding  moving  train  or  car: 

See    infra,     "Boarding     Moving 
Train  or  Car." 
Car  detached  from  train,   p.  2149. 
Car  not  intended  for  passengers,  p. 

2149. 
Car   not    stopped   in    required   time, 

p.   3143. 
Car   started   suddenly,   p.   2143. 
Children,   p.   2150. 
Crowded    car,    p.    2143. 
Degree  of  care,  p.  2142. 
Entering   ahead    of   proper   time,   p. 

3143. 
Entering  by  front  platform,  p.  3146. 
Entering   elevator,   p.   2149. 
Entering  in   darkness,  p.   3148. 
Entering  on  wrong  side,  p.  3146. 
Entering  particular   car,  p.   2149. 
Entering    through    baggage    car,    p. 

2147. 
Entering     while    carrying     bundles, 

p.   2148. 
Entering     without     grasping     hand- 
hold,  p.  2148. 
Entering  without  stepping  stool,  p. 

2148. 
Evidence,    p.    2305: 

Boarding   moving   train    or   car, 

p.    3305. 
Disregarding      carrier's      provi- 
sions   for    safety,    p.    3305. 
Elevators,  p.  2307. 
Entering  car  or  conveyance,   p. 

2305. 
Injury  by  automatic   car   doors, 

p.  2307. 
Injury  on   or  near   station  plat- 
form,  p.   2305. 
Sudden    jerks    and    increase    of 
speed  of  conveyance,  p.  2306. 
General  rule,  p.  2143. 
Injury    from      defective    machinery, 

p.   3143. 
Instructions,  p.  3390. 
Manner  of  entering  car,  p.  3146. 


CONTRIBUTORY   NEGLIGENCE, 

cont'd. 
Boarding  train  or  car,  cont'd. 
Moving  car: 

See    infra,     "Boarding    Moving 
Conveyance." 
Negligence  of  particular  passengers, 

p.   3150. 
Passenger     having      knowledge     of 

circumstances,  p.  2150. 
Passing  over  another  train,  p.  2149. 
Permitting  others  to  enter  first,  p. 

3149. 
Place  of  entering  car,  p.  2144. 
Place  other  than   station,  p.  2145. 
Place    other      than    usual     stopping 

place,    p.    3145. 
Presumption    and   burden    of   proof, 

p.  '2290. 
Questions  of  law  and  fact,  p.   2328. 
Sudden  start,  p.  3143. 
Time   of  entering  car,  p.  2143. 
Women,   p.   3150. 
Bundles,  p.  2158. 
Burden  of  proof: 

See   infra,   "Presumptions   and   Bur- 
den   of   Proof.  ' 
Care   required  of  passengers: 

See  infra,  "Degree  of  Care  Required 
of    Passengers." 
Carriers   by  water,   pp.   3995,   4003. 

Baggage,   p.   4009. 
Carriers   of  goods: 

See  "Loss  or  Injury  to  Goods." 
Carriers  of  live  stock: 

Loss    or   injury    caused   by    shipper, 

p.    1342. 
Questions  of  law  and  fact,  p.   1478. 
Carriers  of  passengers,  p.  3107. 
Changing  position,  p.  3318: 

At  intermediate  stop,  p.  2318. 
Degree  of  care  required   of  passen- 
ger, p.  2218. 
General   rule,   p.   2218. 
Going   to   watercloset,    p.    3219. 
Leaving  seat  to  ask  information,  p. 

2218. 
Moving     to    shady    side     of    car,    p. 

3219. 
Xegligence  per   se,  p.  3218. 
Passins    from    one    car    to    another, 
p.  3230: 
Children,    p.    3325. 
Custom   and   usage,   p.   3332. 
General  rule,   p.  2320. 
Going     to      coach    for      colored 

persons,    p.    234. 
Injury  from  jerking  of  train,  p. 

3222. 
Negligence   per  se,   p.  3330. 
Passing    from     open    to     closed 

street   car,   p.    3224. 
Passing    to    and    from    baggage 

car,  p.   3333. 
Passing    to      and    from      dining 

car,  p.  3333. 
Passing  to  and  from  engine,  p. 

3233. 
Passing  to    car   added   to   train, 
p.  3324. 
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CONTRIBUTORY   NEGLIGENCE, 

cont'd. 
Changing  position,   cont'd. 

Passing    from    one    car    to    another, 
cont'd. 

Passing  to   heated   car,   p.   2224 
Request     or    direction     of  con- 
ductor, p.  2321. 
Stepping    ofif    rear    platform,    p 

2224. 
Vestibuled  cars,  p.  2325. 
Where    coupling     defective,      p 

2233. 
While   train   rounding   curve,   p 
2223. 
To  avoid  danger,  p.  3219. 
While    cars   being   coupled,   p.   221.!) 
Children,  p.  2150: 

Alighting     from    train    or      car,    pp 

2232,    2254. 
Care  required  of  children,  p.  2120. 
Dangerous   position,  p.  3166. 
Head  out  of  window,  p.  2305. 
Leaving      premises       by      improper 

course,  p.  2271. 
Gloving  car,  p.  3158. 
Passing  from  one  car  to  another,  p. 

2335. 
Questions   of  law  and  fact,   p.   2331. 
Riding  on  platform,   p.   2191. 
Riding      on    step      or    footboard,    p. 
2199. 
Cold: 

Providing  against  cold,  p.  2162. 
Collisions: 

Dangerous     position    of     passenger, 

p.  3165. 
Failure   of   plaintiff  to  warn   of  im- 
pending   collision,    p.    2161. 
Standing  in   car,   p.   21B9. 
Colored   persons: 

Riding   in   car   intended   for   colored 
persons,   p.   2213. 
Comparative  negligence,  p.  2403. 
Concurring   negligence    of    plaintiff   and 

defendant,   p.   2382. 
Conditions   in   contract   of  carriage: 

Clause    requiring    passenger    to    oc- 
cupy  certain   place   while   train   is 
in   motion,    p.   2124. 
Effect  of  violation  of  conditions   in 
contract  of  carriage,  p.  2134. 
Conduct  in   general,  p.  2160. 
Conduct   while   in   transit: 

Questions  of  law  and   fact,  p.  3333. 
Consent: 

Acts  by  permission   or   direction   of 
carrier's   employees,   p.   3125. 
Crossing: 

Passenger  crossing  tracks  to  reach 
station,   train,    or   car,   p.   3134. 
Crossing   in    front    of    moving    train,    p. 

3312. 
Crossing  other  tracks,  pp.  3372,   2318. 
Attempting   to    crawl   between    cars 

of   freight   train,   p.   3379. 
Crossing    track    lying   between    sta- 
tion and  train  or  car,  p.  3275. 
General   rule,   p.   3273. 
Illustrations,  pp.   3373-3274. 


CONTRIBUTORY  NEGLIGENCE, 

cont'd. 
Crossing  other  tracks,  cont'd. 

Passenger   alighting   from    train    or 

car  before  it  stops,  p.  2378. 
Passengers      alighting     from    street 

cars,  p.  3277. 
Passengers    on      freight    train      on 
which  their  live  stock  is  in  tran- 
sit, p.  2377. 
Questions  of  law  and  fact,  pp.  2335, 

3363. 
Stop,  look,  and  listen,  p.   3374. 
Crossing  tracks  to   reach   station,   train, 
or  car.  p.  2134: 
Application   to     passengers   of     re- 
quirement  to   stop,   look   and   lis- 
ten,  p.   3137. 
Degree  of  care  carrier  owes  to  pas- 
senger crossing  tracks  at  station, 
p.   3134. 
Facts    held   not    to    constitute   con- 
tributory    negligence,     pp.     3136, 
2137. 
Information   or   request   of   carrier's 
employee    as    precluding    contrib- 
utory negligence,  p.  3140. 
Not     contributory      negligence      as 

matter   of  law,   p.   2134. 
Passenger    must    exercise    ordinary 

or  reasonable  care,  p.   2135. 
Passenger   not   required   to   exercise 
the    degree     of    care     required    of 
persons   not   passengers,   p.   2136. 
Passengers   leaving     and    returning 
to  train  while  it  is  temporarily  on 
a   side    track,   p.   3139. 
Stop,  look  and  listen,  p.  3137. 
Crowded   car,   pp.   3160,   3309. 

See     infra,      "Riding     on    Plat- 
form." 
Riding  on  step  or  footboard,  p.  2193. 
Danger: 

See   infra,   "Emergencies." 
Unnecessary  exposure  to  danger  in 
alighting,  p.   2230. 
Dangerous  position,  p.  2163: 

Acts  of  employees,  p.  3166. 

Children,  p.  3166. 

Children  and  invalids,  p.  3166. 

Degree  of  care,  p.  2164. 

Defective  tracks,   p.  2166. 

Evidence,  p.   330S. 

General  rule,'  p.  2163. 

Injury  caused  by  collision,  p.  3165. 

Injury  caused  by  unusual  accidents, 

p.  2165. 
Invalids,  p.  2166. 

Knowledge    and     direction     of     em- 
ployee,  p.  3164. 
Knowledge    of    dangerous    position, 

p.   2308. 
Limb   or  other  part  of  person  pro- 
truding from   car: 
See  infra,  "Limb  or  Other  Part 
of    Person    Protruding    from 
Car." 
Platform  gates  opened,  p.  3166. 
Riding    in    place    provided    for    pas- 
senger, p.  2164. 
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CONTRIBUTORY  NEGLIGENCE, 

confd. 
Dangerous  position,  cont'd. 

Riding  in  elevator,  p.  2165. 
Riding  on  car  not  intended  for  pas- 
sengers: 
See  infra,   "Riding  on   Car  Not 
Intended   for    Passengers." 
Riding  on  platform: 

See  infra,  "Riding  on  Platform." 
Riding  on  step  or  footboard: 

See    infra,    "Riding   on    Step    or 
Footboard." 
■  Riding    on    train    containing  dyna- 
mite, p.  2165. 
Sitting  by  open  window,  p.  3167. 
Sitting  in  chair,  p.  21R7. 
Sitting  near  stove,  p.  2167. 
Sitting-  negligently  in  seat,  p.  2167. 
Standing  in  car: 

See   infra,  "Standing  in   Car." 
Where  carrier  fails  to  provide  safe 

place,  p.  2165. 
Whether  or  not  plaintiff  is  passen- 
ger,  p.    2164. 
While  train     standing  still,  p.   2166. 
Deaf  persons,  p.  2388. 
Declaration,   petition   or   complaint: 

Negativing  contributory  negligence, 
pp.    2615,    2625. 
Definition,   p.   2377. 

Degree  of  care   required   of  passengers, 
pp.   2117,   2377. 
Awaiting    and    seeking    transporta- 
tion: 

See    infra,    "Stations    and    Stop- 
ping Places." 
Blind   persons,  p.  2121. 
Care     required     of      passengers     on 

freight  trains,  p.  2120. 
Care     required     of     passengers     on 

mixed  trains,  p.  2119. 
Carrier  not  liable  if  passenger  could 
have    prevented    injury    by   exer- 
cising ordinary  care,  p.  2118. 
Children,   p.   2120. 
General  rule,  p.  2117. 
Illustrations,  p.  2378. 
Instructions,  p.  2377. 
Intoxicated  persons,  p.  2120. 
Limit    of   passenger's    obligation    in 
avoiding   injury   is   ordinary   care, 
p.   2118. 
Ordinary  care  defined,  p.  2119.  ■ 
Ordinary     or     reasonable      care,     p. 

2117. 
Persons  in  feeble  health,  p.  2123. 
Directing  verdict,  p.  2320. 
Directions: 

Acts  by  permission   or   direction   of 

carrier's  employees,  p.  2125. 
Disregarding  directions   or  warning 
of  carrier's   employees,   p.   2124. 
Disease: 

Guarding  against  disease,  p.  2163. 
Door: 

Limb  or  other  part  of  person  pro- 
truding  from    car. 
See  infra,  "Limb  or  Other  Part 
of    Person    Protruding    from 
Car." 


CONTRIBUTORY   NEGLIGENCE, 

confd. 
Drover: 

See   infra,   "Riding  in   Car   Not   In- 
tended  for   Passengers." 
Drunkenness,  p.  2389: 

Admissibility    of    evidence,    p.    2300. 
Alighting   from   train,   p.   2233. 
Degree  of  care  required  of  drunken 

persons,  p.  2120. 
Instructions,  p.   2389. 
Questions  of  law  and  fact,  p.  3321. 
Riding  in  baggage  car,  p.  2212. 
Riding  on  platform,  p.  2191. 
Ejection    of   passengers,   pp.   2410,   2428, 

2440,   2460,  3484,   3491. 
Elevators,   p.   2165: 

Entering  elevator,  p.  2149. 
Entering  moving  elevator,  pp.  2160, 

2307. 
Questions  of  law  and  fact,  pp.  2330, 
2333,   2352. 
Emergency: 

Acts  in  emergencies,  pp.  3127,  3400. 
Attempting  to   escape  after   ex- 
plosion in  electric  car,  p.  2129. 
Attempting    to      leave     car     to 
avoid    impending    danger,    p. 
2128. 
Care  required  of  persons  going 

to  trains,   p.   3130. 
Leaping  from  train  to  avoid  in- 
jury  from   collision,   p.   3129. 
Passenger   not    required    to    act 
with     same     deliberation     and 
foresight    as    under    ordinary 
circumstances,    p.    3130. 
When  acts  by  passenger  in  ap- 
parent peril  do  not  constitute 
contributory      negligence,     p. 
2127. 
When   passenger's   conduct   will 
preclude  his  recovery,  p.  2129. 
Illustrations,  pp.  2400,  2401. 
Instructions,    p.   2400. 
Jumping  from  car  to  avoid  danger, 
p.  2400. 
Employees: 

See  infra,  "Master  and  Servant." 
Engine : 

Riding  on  engine: 

See   infra,    "Riding   in    Car   Not 
Intended    for    Passengers." 
Entering  conveyance: 

See  infra,  "Boarding  Car.'' 
Evidence: 

Admissibility   of  evidence: 

See  infra,  "Admissibility  of  Ev- 
idence." 
Alighting   from    car    between     sta- 
tions, p.  3317. 
Alighting  from  moving  train  or  car, 

p.  2313. 
Burden  of  proof: 

See     infra,    "Presumptions    and 
Burden  of  Proof." 
Burning  out  of  fuse,   p.   3312. 
Crossing   in   front   of   moving   train 
to  reboard  train  on  side  track,  p. 
2312. 
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CONTRIBUTORY  NEGLIGENCE, 

cont'd. 
Evidence,  cont'd. 

Degree  of  proof,  p.  2S04. 
Entering  train   or   car,   p.   2305: 

Boarding   moving   train    or    car, 

p.   2305. 
Disregarding       carrier's      provi- 
sions for  safety,  p.  2305. 
Elevators,   p.   2307. 
Injury   by  automatic   car   doors, 

p.    2307. 
Injury   on   or  near   station  plat- 
form,  p.    2305. 
Sudden    jerks    and    increase   of 
speed  of  conveyance,  p.  2306. 
Falling,   p.  2313. 
Injury  caused  by  sudden  movement 

of   train   or   car,   p.   2315. 
Instructions,  pp.  2373,  2375. 
Knowledge    of    dangerous    position, 
pp.    2307,   2308. 
>  Last  clear  chance,  p.  231S. 

Leaving  conveyance,  p.  2313. 
Leaving  depot  or  station,  p.  2318. 
Passenger    driving    stage    coach,    p. 

2312. 
Passenger  struck  by  car  on  parallel 

track,  p.   2318. 
Presumptions  and  burden  of  proof: 
See    infra,     "Presumptions    and 
Burden  of  Proof." 
Putting  head  or  arms  out  of  car,  p. 

2311. 
Riding    on    crowded    street    car,    p. 

2309. 
Riding  on  freight  train,  p.  2308. 
Riding  on  platform  of  train,  p.  2309. 
Riding  on  platform  steps  or  running 

board  of  street  car,  p.  2309. 
Sufficiency  of  evidence,  p.  2304. 
Willfulness    or    wantonness    of    car- 
rier's  servants,   p.   2313. 
Evidence    disproving    or    excusing    con- 
tributory   negligence,    p.    2302: 
Absence  of  conductor,  p.  2303. 
Alighting     from     moving    train     or 

car,  p.  2303. 
Construction  and  equipment  of  car, 

n.  2303. 
Directions    to    board    moving   train, 

p.  2302. 
Evidence  of  absence  of  negligence, 

p.  2302. 
Failure   to  warn   passenger   of   dan- 
ger,  p.   2303. 
Following    directions   of    conductor 

or  trainmen,   p.  2302. 
Mode    of    handling    trains    at    point 

in   cjuestion,   p.  2303. 
Reason  for  injured  person's  actions, 

p.   2302. 
Similar  negligence  of  other  persons, 
p.  2304. 
Expert  and   opinion   evidence,  p.  2295. 
Express  cars,  p.  2210. 
Failure  to  warn  of  impending  collision, 

p.   2161. 
Falling  over  obstacle  in  car,  p.  21C1. 
Findings,  p.  2404. 


CONTRIBUTORY  NEGLIGENCE, 

cont'd. 
Flagging  train,  p.  2141. 
Footboard: 

See  infra,  "Riding  on  Step  or  Foot- 
board." 
Freight  trains: 

See   infra,   "Riding  in   Car   Not   In- 
tended  for   Passengers."- 
General  denial,  p.  2279. 
General  rule,  p.  2113. 
Guarding  against  disease,  p.  2163. 
Hand  car,  riding  on,  p.  2213. 
Hand  protruding  from   car: 

See  infra,   "Limb   or   Other   Part   of 
Person   Protruding  from   Car." 
Imputable   negligence,  pp.   2163,   2294. 
Infants: 

Care  required  of  infant,  p.  2388. 
Instructions,   p.   2388.  . 
Injury  avoidable  by  care   of  carrier,   p. 

2401. 
Instructing  driver  of  carriage,  p.  2161. 
Instructions,   pp.   2369,   2957. 

Acts  by  permission   or   direction   of 

carrier's  employees,  p.  2398. 
Acts  in  emergencies,  p.  2400. 
Alighting  at  unusual  place,  p.  2394. 
Alighting  from  moving  train  or  car, 

p.   2395. 
Answer  setting  up   plea  of  contrib- 
utory   negligence,    p.    2376. 
Applicability   to    evidence,   p.    2373. 
Assuming  facts  or  matters  in  issue, 

p.  2374. 
Assumption  of  risk,  p.  2387. 
Awaiting    and    seeking    transporta- 
tion,  p.   2389. 
Boarding    moving    train    or   car,   p. 

2390. 
Comparative  negligence,  p.  2403. 
Concurring    negligence    of    plaintiff 

and  defendant,   p.   2382. 
Conduct  in  transit,  p.  2392. 
Conflicting  and  inconsistent  instruc- 
tions,' p.   2384. 
Conformity  to  pleadings  and  issues, 

p.  2370. 
Correct  declaration  of  law,  p.  2370. 
Deaf  persons,   p.   2388. 
Defense   of  contributory   negligence 

not  in  issue,  p.  2371. 
Definition      of     contributory    negli- 
gence,  p.   2377. 
Degree  of  care  required,  p.  2377. 
Disobedience  of  rules  of  carrier,  p. 

2398. 
Duty  of  court  generally,   p.   2309. 
Effect  of  refusal  of  proper  requests, 

p.   2383. 
Emergencies,    p.    2400. 
Entering  train  or  car,  p.  2390. 
Enunciating     inconsistent    theories, 

p.  2383. 
Enunciating     theories     of     case,     p. 

2383. 
Explanation    of    contributory    negli- 
gence, p.  2377. 
Ignoring  circumstances  of  injury  as 
testified  to  by  plaintiff,  p.   2376. 
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CONTRIBUTORY  NEGLIGENCE, 

cont'd. 
Instructions,  cont'd. 

Ignoring    negligence    of    defendant, 

p.   a383. 
Ignoring    question    of    contributory- 
negligence,  p.  2372. 
Infants,  p.  2388. 
Injury  avoidable  by  care  of  carrier, 

p.    2401. 
Instructions   must   be   considered   as 

a  whole,  p.  2371. 
Intoxication,   p.   338S. 
Invading  province  of  jury,  p.  23S5. 
Last  clear  chance,  p.  2373. 
Law  of  state  where  injury  occurred, 

p,   2387. 
Leaving   conveyance    in    general,   p. 

2393. 
Misleading   instructions,   p.   2384. 
Must  be   germane  to  issue,  p.  2372. 
Must  hypothesize  state  of  facts  au- 
thorizing  conclusion   of   contribu- 
tory negligence,  p.  2379. 
Must    postulate    negligence    of    pas- 
senger's act,  p.  2H7.S. 
Necessity   for  requests,   p.   2369. 
Objections    obviated    by    other    in- 
structions, p.  2387. 
Omitting  one    of    two  acts  of    con- 
tributory  negligence,   p.    2382. 
Party   by   whom    contributory   neg- 
ligence proved,   p.   237.J. 
Presumptions  and   burden   of  proof, 

p.  2402. 
Pretermitting   or  ignoring  proof,   p. 

3376. 
Proximate    and    contributory    cause 
of   injury,   p.    2379: 
Concurring  negligence  of  plain- 
tiff and  defendant,  p.  2382. 
In  general,  p.  23(9. 
Must    hypothesize    negligent  act 
of      passenger     as     proximate 
cause,  p.  2380. 
Omitting   one   of   two     acts     of 
contributory      negligence,      p. 
23S2. 
Requiring    plaintiff's    negligence 
alone  to  be   proximate   cause, 
p.    2381. 
Requiring    plaintiff's    negligence 

to  be  sole  cause,  p.  2380. 
Requiring      passenger's      negli- 
gence to  contribute  to  injury, 
p.  2381. 
Repetition   of  instructions,  p.  2386. 
Rules   of   carrier,   p.   239S. 
Sufficiency  of  evidence,  p.  2375. 
Sufficiency  of  pleadings,   p.  2376. 
Technical   language,   p.   2370. 
Terminology,  p.  2370. 
Use  of  station  platlorm,  p.  23S9. 
Use    of    words    "clear    chance"    to 
avoid  injury,   p.   2370. 
In  transit,  p.  2160. 
Invalids,  p.  2158: 

Dangerous  position,  p.  2166. 


CONTRIBUTORY  NEGLIGENCE, 

cont'd. 
Invitation,    pp.     2157,     2178,     2181,     2206, 
2211: 
See      infra,      "Alighting      from 
Moving       Tram       or       Car;" 
"Alighting     from     Train     or 
Car." 
Evidence,   pp.    2302,   2303. 
Instructions,    p.    2398. 
Passing   from    one    car   to    another, 

p.    2221. 
Presumptions  and  burden   of  proof, 

p.   2291. 
Questions   of  law  and  fact,  p.  2364. 
Riding  in  baggage,  express  or  mail 
car,    p.   2211. 
Issues,  proof  and  variance,  p.  2384. 
Last  clear  chance,  pp.  2294,  2318,  2369: 

Instructions,   pp.   2369,   2370,   2373. 
Leaving   premises   by   improper   course, 
p.    2271: 
Child      leaving      premises      through' 
yards    where    notices    are    posted 
against   trespassers,   p.   2271. 
Crossing   other   tracks,   p.   2272. 
Facts    held    to    constitute    contribu- 
tory   negligence,   p.    2271. 
Illustrations,    pp.    2271,    2272. 
Leaving    depot    premises    by    track, 

p.    2271. 
Protection    to    which    passenger    is 
entitled  and  care  required  of  him, 
p.   2271. 
Leaving  train   at   intermediate   point,   p. 

2162. 
Leaving  train  or  car: 

See      infra,      "Alighting      from 
Train." 
Crossing  other   tracks: 

See      infra,      "Crossing      Other 
Tracks." 
Evidence,    p.    2313. 
Instructions,  p.   2393. 
Leaving      premises      by      improper 

course,   p.   2271. 
Questions  of  law  and  fact,  p.  2347. 
Sufficiency   of  evidence,   p.   2313. 
Licensees,    trespassers,    intruders,    etc., 
p.    2436: 
Alighting    from    moving    train,    or 

car,  p.  2539. 
Alighting  from  train  at  place  other 

than   station,   p.  2539. 
Crossing  track  in  going  to  train  to 

meet    a    passenger,    p.    2538. 
Employees  of  carrier,   p.   2536. 
Falling    off    station    platform    after 
seeing    passengers    aboard    train, 
p.    2539. 
Going  on   station   platform  to  meet 

a    friend,    p.    2539. 
In    general,   p.    2536. 
Leaving   steamboat,   p.   2540. 
Of   persons   boarding  train,    car,   or 
boat   to   see   or   assist   passengers, 
p.   2539. 
Of    persons    going    to    railroad    de- 
pot   on    business,    p.    2541. 
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CONTRIBUTORY   NEGLIGENCE, 

cont'd. 
Licensees,    trespassers,    intruders,     etc., 
cont'd. 
Of     persons     on     station     platform 
who    have    no    business    there,    p. 
2541. 
Of   persons   on   train   or   car   by   in- 
vitation   or    permission    of    carri- 
er's  employees,   p.   2541. 
Of   trespassers,    p.   2541. 
Persons     boarding     train,     car,     or 
boat   to   see   or  assist   passengers, 
p.    2539. 
Persons    going    to    station    or    train 

to    meet   passengers,    p.   2537. 
Postal    clerks,    p.   2536. 
Questions  of  law  and  fact,  pp.  2548, 

2549. 
Riding  upon   open  flat  car,   p.   2541. 
Standing   on   station   platform   after 
seeing  passenger  aboard  train,   p. 
2538. 
Stepping     on    lower     tread    of     car 
while    encumbered    with    luggage, 
p.    3539. 
Who    are   trespassers,   p.   2536. 
Limb  or  other   part  of  person   protrud- 
ing from  car,  pp.  3199,  2299,  2311: 
Arm  around  post,  p.  2204. 
Body     protruding     from     train,     p. 

2206. 
Crowded  car,  p.  3300. 
Evidence,   p.   3311. 
Falling  window,   p.   3201. 
Feet   and   legs    protruding,    p.    2306. 
General    rule,    p.    2199. 
Hand    on    railing    of    platform,    p. 

3304. 
Hand    or    arm    on    window    sill,    p. 

2200. 
Hand    or    arm    out    of    window,    p. 
3301: 
Arm  jarred   out  by  collision,  p. 

2203. 
Beyond  dead  line,  p.  3203. 
Duty    of    carrier    to    avoid    in- 
jury,  p.    3304. 
Injury    from     overturning    car, 

p.   3304. 
Injury  from  unfastened  door  of 

another  car,  p.   2203. 
Negligence    of    cairier,    p.    2203. 
Negligence  per  se,  p.  3303. 
Passenger     on    interurban    car, 

p.    3203. 
Passenger   on   railroad,   p.   2201. 
Passenger     on     street     car,     p. 

2202. 
Warning   of   danger,    p.    2203. 
Head    out    of    window    or    door,    p. 
2204: 
Children,   p.  2205. 
General   rule,   p.   2204. 
Injury   from   sudden   jerking   of 

train,    p.    2205. 
Leaning  out  to  spit,  p.  2305. 
Mail     clerk     in     pursuance     of 

duty,  p.  2205. 
Passenger  who  is  ill,  p.  2205. 


CONTRIBUTORY  NEGLIGENCE, 

cont'd. 
Limb  or  other  part  of  person  protrud- 
ing  from   car,   cont'd. 
Injured  by  object  unknown  to  pas- 
senger,  p.   3201. 
Injured    by    stick    of   timber    fall.ng 

in   window,   p.   2201. 
Injury  from   collision,   p.   3300. 
Injury  to  child,   p.   3200. 
Leaning    out    of    open    car    on    side 

next  to  poles,  p.  3311. 
Limb    or    other    part    of   body    pro- 
truding from  platform,   p.   2188. 
Passenger    riding    on    footboard,    p. 

3200. 
Platform,    p.    2188. 
Presumptions  and  burden   of  proof, 

p.  2293. 
Projection  of  arm,  p.  2312. 
Questions  of  law  and  fact,  pp.  2336, 

2337. 
Resting    arm    on    window     sill,     p. 

2312. 
Where      plaintiff's      negligence      is 
slight,    p.    2199. 
Live   stock: 

Passenger  accompanying  live  stock: 
See   infra,    "Riding   in    Car   Not 
Intended   for   Passengers." 
Loss  or  injury  to  goods: 

See  "Loss  or  Injury  to  Goods." 
Burden  of  proof,  p.  826. 
Mail  car,  p.  2210. 
Mail   clerks,   p.   3312: 

Head    out    of    window    or    door,    p. 
3305. 
Master  and  servant: 

Acts  by  permission  or   direction  of 

carrier's   employees,   p.   3125. 
Contributory    negligence    of    carri- 
er's  employees,    p.   2536. 
Disregarding   directions  or  warning 
of   carrier's   employees,   p.   2124. 
Ordinary  care: 

See    infra,    "Degre,e    of     Care     Re- 
quired  of   Passengers." 
Palace    cars    and    sleeping    car    compa- 
nies,   pp.    3211,    3233: 
Depositing     property    in     improper 

place,    p.   3324. 
Leaving     property     in     berth      un- 
guarded,  p.   3224. 
Necessity  for.  pleading  contributory 

negligence,  p.  3239. 
Property  lost   through   contributory 

negligence,    p.    3223. 
Putting      property      in      unoccupied 

berth,    p.    3334. 
Questions  of  law  and   fact,  p.   3238. 
What   constitutes  contributory  neg- 
ligence  with    regard   to    property, 
p.    3224. 
Passing  from   one   car  to  another: 

See   infra,   "Changing   Position," 
Peril: 

See   infra,   "Emergencies." 
Pilot,    riding   on,    p.    2208. 
Place   of   alighting: 

See   infra,   "Alighting   from   Train." 
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CONTRIBUTORY  NEGLIGENCE, 

cont'd. 
Platform: 

See    infra,    "Alighting   at   Place 
Other    than    Station    or  Plat- 
form;"     "Riding      on      Plat- 
form;"    "Station     and     Stop- 
ping  Places." 
Defective     or     unlighted     platform 
and  obstructions  thereon,  p.  2269. 
Instructions,   p.   2392. 
Questions  of  law  and  fact,  p.  3323. 
Plea     of     contributory     negligence,     pp. 
2279,    2630: 
Necessity  for  plea,  pp.  2379,  2630. 
Sufficiency  of  plea,  pp.  2381,  2631. 
Plea  or  answer,  p.  2379: 

Assumption  of  risk,  p.  2283. 
Construction,    operation   and    effect, 

p.   3283. 
Proof  under  general  denial,  p.  2279. 
Special  plea,  p.   2279. 
Pleading,    p.   3379. 
Postal  clerks,  p.  3536. 
Presumptions    and   burden   of   proof,   p. 
3285: 
Assumption   of  risk,  p.  2393. 
Boarding   and   alighting   from   train 
or   street   car,   p.   3290: 
Boarding      or      alighting     from 
moving  train  or  car,  p.   3390. 
General  rule,   p.   2290. 
Jumping     from     train,     car     or 

coach,   p.   3391. 
Obeying   order    or   direction    of 

conductor,   p.   3291. 
Train        or       car       prematurely 
started,    p.    3390. 
Doctrine    placing    burden    on    car- 
rier,  p.   3386. 
Doctrine   placing   burden   on   plain- 
tiff,  p.     3385. 
Elbow    resting    on    rail    at    side    of 

street   car,  p.   3293. 
Georgia   statute,   p.   3403. 
Imputed   negligence,   p.   3294. 
Incapacity  to  appreciate  danger,  p. 

3393. 
Instances,    p.    2389. 
Instructions,  p.  3403. 
Last  clear  chance,  p.  3394. 
Pleading  held  not  to  show  contrib- 
utory    negligence    as     matter    of 
law,   p.   3387. 
Resisting   ejection,   p.   3393. 
Riding   in   wrong   car   or  place   not 
intended     for     passengers,     p. 
3391: 
Railway   trains,   p.   3391. 
Riding    on    platform    of    street 

car,  p.  3393. 
Standing  in  car,  p.  3393. 
Riding    on    platform    of    street    car, 

p.   3293. 
Standing  in   car,  p.   3293. 
Violation  of  carrier's  rules,  p.  2293. 
Waiver  of  provision  in   stock  pass, 
p.   2293. 
Procedure,   p.  2279. 


CONTRIBUTORY   NEGLIGENCE, 

confd. 
Protruding  from  car: 

See  infra,  "Limb  or   Other  Part  of 
Person    Protruding   from    Car." 
Providing  against  cold,  p.  2162. 
Proximate  and   remote  cause,  pp.  2113, 
2114: 

Alighting  at  place  other  than  sta- 
tion or  platform,  p.  2240. 

Boarding  moving  train  or  car,  p. 
2151. 

Instructions,    p.    2379. 

Riding  in   express   car,  p.   3311. 

Riding    on    platform,    p.    2175. 
Questions  of  law  and  fact,  p.  2319: 

Act^  by  permission  or  direction  of 
carrier's    employees,   p.    2364. 

Acts   in    emergencies,   p.    2367. 

Alighting  from  train  or  car  at  place 
other  than  station  or  platform,  p. 
2362. 

Alighting  from  moving  train  or 
car,    p.    2357. 

Awaiting  and  seeking  transporta- 
tion,  p.   2323. 

Boarding  moving  train  or  car,  p. 
3331. 

Care  required  of  or  in  respect  to 
children  and  others  under  disa- 
bility, p.  2331. 

Care  required  of  sick  or  ill  pas- 
sengers, p.  2323. 

Carriers   of  live  stock,   p.   1478. 

Carriers  of  passengers,  pp.  3846, 
3853. 

Children,  p.  3333. 

Comparative    negligence,    p.    3331. 

Conduct    while    in    transit,    p.    2333. 

Crossing  or  being  on  or  along 
track,   p.   2325. 

Crossing  or  walking  on  track  after 
alighting    from    car,    p.    3363. 

Directing   verdict,   p.   3330. 

Emergencies,    p.    2367. 

Entering  train  or  car  in  general, 
p.  3338. 

Evidence   conflicting,   p.   3330. 

General  rule,  p.  3319. 

Illustrations,    pp.    3330,    2331. 

Infants  of  tender  years,  p.  2322. 

Intoxicated    passengers,    p.    3331. 

Invitation,   p.    3364. 

Last   clear   chance,   p.   2369. 

Leaving  train   or   car,  p.   2347. 

Negligence  or  wrong  of  shipper, 
p.   871. 

Palace  cars  and  sleeping  car  com- 
panies, p.  3238. 

Persons   under   disability,  p.   2321. 

Preparing  to  leave  train  or  car  be- 
fore it  stops,  p.  2353. 

Questions  for  jury,  p.  2319. 

Riding  on   platform,   p.   2341. 

Riding  on  steps,  footboard  or  pro- 
jection  from   vestibule,   p.    2345. 

Safety  of  place  to  alight  and  man- 
ner of  egress,  p.  3349. 
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CONTRIBUTORY  NEGLIGENCE, 

cont'd. 
Questions  of  law  and  fact,  cont'd. 

Use  of  platform  and  approaches,  p. 

2333. 
Use    of    station    and    furnishings,    p. 

3323. 
Use  of  unlighted  platform  in  search 

of   water   closet,   p.   3334. 
Wanton    conduct    excusing    contrib- 
utory negligence,  p.  2369. 
Whether    plaintiff    established    free- 
dom     from      contributory      negli- 
gence,  p.   2321. 
Reasonable   care: 

See    infra,    "Degree    of    Care     Re- 
quired  of   Passengers." 
Rebutting     presumption     of     negligence 

arising  from  injury,  p.  2840. 
Replication,   p.    2283. 
Res   gestje,   p.   2294. 

Riding  in  car  not   intended   for  passen- 
gers,  pp.   2206,  3308: 
Burden  of  proof,  p.  3291. 
Drover,  p.   3314. 
Freight   car,   p.   3208: 

Against   direction   of   employee, 

p.    2209. 
Contract    to    ride    on    caboose, 

p.    2209. 
General    rule,    p.    2208. 
Logging    train,    p.    3209. 
Negligence  per   se,   p.   2209. 
Passenger     accompanying      live 

stock,    p.   3214. 
Riding    in   baggage,    express    or 

mail    car,    p.    2210. 
Riding     in     caboose,     pp.    3210, 

221o. 
Riding  on  top  of  car,  pp.  3210, 
2313. 
General    rule,    p.    2206. 
Injury     from     negligence     of     em- 
ployee,  p.   2206. 
Invited    by    employee,    p.    2306. 
Passenger  accompanying  live  stock, 
p.    2314: 
At    intermediate    stop,    p.    3317. 
General    rule,    p.    3314. 
In    pursuance     of     contract,    p. 

3217. 
In     violation     of     contract,     p. 

2317. 
Riding   in    caboose,    p.    2215. 
Riding   in   cattle   car,   p.   2216. 
Riding  on  engine,  p.  2215. 
With     consent     of     carrier,     p, 
3215. 
Passenger    accompanying    property, 

p.    2218. 
Presumption,  p.  2291. 
Questions  of  law  and  fact,  p.  2334. 
Riding  in  baggage,  express  or  mail 
car,  p.  3310: 
Baggage    car    used    as    smoking 

car,    p.   3311. 
Custom  and  usage,  p.  3211. 
General   rule,    p.    2210. 
Getting  baggage,  p.   2213. 
Going    to    baggage    car    to    get 
water,  p.  2310. 


CONTRIBUTORY  NEGLIGENCE, 

cont'd. 
Riding  in   car  not  intended  for  passen- 
gers,  cont'd. 
Riding  in  baggage,  express  or  mail 
car,   cont'd. 
Injured  by   collision,   p.   3212. 
Intoxicated    person,    p.    2312. 
Invited    by    employee,    p.    3311. 
Mail  clerk,  p.  2213. 
Passenger      cars      crowded,      p. 

3211. 
Person     accompanying     invalid, 

p.  2212. 
Proximate    cause,    p.   2211. 
Rules   and   regulations,   p.   3311. 
Riding  in   car  intended  for   colored 

persons,    p.    2213. 
Riding  on  engine,  pp.  3307,  3315: 
General   rule,   p.   3307. 
Invited   by   engineer,   p.   3307. 
Riding    in    car    in    front   of    en- 
gine,  p.   3308. 
Riding  on  pilot,  p.  2208. 
Riding  on  tender,  p.    3208. 
Rules   and   regulations,   p.   3307. 
Riding  on  hand   car,   p.   3213. 
Riding  on  top  of  car,  p.  2213. 
Riding  on  platform,  pp.  2172,  2399,  3309: 
Against    direction    of    employee,    p. 

3179. 
Assuming     dangerous     position     on 

platform,   p.   3188. 
Before    train    starts,    p.    2176. 
Causes    justifying    riding    on    plat- 
form,   p.    2179: 
Crowded    car,   p.   3179. 
Door  to  interior  closed,  p.  3183. 
Escaping   danger,   p.   2183. 
Interior  uncomfortable,  p.  2183. 
Children,   p.   2191. 

Collision  with  another  car,  p.  3185. 
Crowded   car,   pp.   3173,   3179: 

Causes      justifying      riding      on 

platform,   p.    2179. 
Injured  by  another  car,  p.  2183. 
In   violation   of   rule   of   carrier, 

p.    2181. 
Invited    to    ride    by    carrier,    p. 

3181. 
On   excursion   train,   p.   3183. 
Seats  in  another  car,  p.  2183. 
Standing    room    in    interior,    p. 

3182. 
Where     seats     relinquished     to 

another,    p.   3183. 
Whether  negligence  per  se,  pp. 
2179,    2181. 
Crowded  platform,  p.   2186. 
Defective  platform,  p.  2184. 
Defective   track,   p.   2184. 
Degree    of    care    of    passengers,    p. 

2175. 
Derailment  of  car,  p.   3184. 
Direction    or    request    of    employee, 

p.  3178. 
Failure  to  hold  to   car,  p.  3186. 
General  rule,  p.  3172. 
Getting    on    crowded    platform,    p. 
3186. 
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CONTRIBUTORY  NEGLIGENCE, 

cont'd. 
Riding  on  platform,  cont'd. 

Going  on  platform  after  station  an- 
nounced,  p.   2187. 
Going   on  platform   or  steps  before 

train   stops,   p.   3235. 
Going  on  platform  while  cars  being 

coupled,    p.    2187. 
Going     on     platform     while     train 

standing  at  station,  p.  2187. 
Injury    from    particular    causes,     p. 

3184. 
Intoxicated   persons,   p.    3191. 
Invitation,    p.    2178. 
Limb    or    other   part    of   body    pro- 
truding from  platform,  p.  2188. 
Negligence  of  carrier,  p.  3175. 
Negligence  per  se,  p.  2173. 
Particular     acts     of     negligence,     p. 

2186. 
Platform  of  express   car,  p.  2189. 
Platform  of  interurban  car,  p.  2189. 
Platform  of  particular  car,   p.   3189. 
Platform     of     passenger     train,     p. 

2189. 
Platform   of   railroad  train,   p.   2189. 
Platform  of  street  car,  p.  2189. 
Preparing  to   leave   conveyance   be- 
fore it  stops,  p.  2354. 
Presumptions  and  burden  of  proof, 

p.   2292. 
Proximate   cause   of  injury,  p.  2175. 
Questions  of  law  and  fact,  pp.  2337, 
2338,    2341: 
Attempt     to      avoid     imminent 

peril,   p.    2344. 
Duty   to   hold   to   hand   rail,   p. 

2344. 
Overcrowded    car,    p.    2343. 
Platform   of   railway  train  gen- 
erally,  p.   2341. 
Platform  of  street  car,  p.  2342. 
Rules  and  regulations  of  carrier,  p. 
2176: 
Crowded    car,   p.   2181. 
General   rule,    p.   3176. 
Operation  and  effect  of  rule,  p. 

3177. 
Printed  and  posted,  p.   3177. 
Reasonableness      of     rules,     p. 

2177. 
Rule      forbidding    smoking,      p. 

2177. 
Statutory    provision,   p.   3177. 
Violation  of  rules,  p.  3176. 
Waiver   or    suspension    of    rule, 
p.  2177. 
Sitting   on   platform,   p.   3188. 
Statutory   provisions,    p.    2173. 
Sudden     acceleration     of    speed,    p. 

2185. 
Sudden    stopping    of   train,   p.    2185. 
Usage  and  custom,  p.  2179. 
Usual  operation  of  car,  p.  2184. 
Where     riding     in     interior     would 
have    avoided    injury,    p.    2189. 


CONTRIBUTORY  NEGLIGENCE, 

cont'd. 
Riding  on   step   or  footboard,   pp.   2191. 
2301,  2309: 
Children,    p.    2199. 
Crowded  car,  p.  3193. 
Custom    or   usage,    p.   2194. 
Defective   handlebar,   p.   2195. 
Elevated   railway   car,   p.   2199. 
Evidence,    p.    3309. 
Failure  to  hold  to  support,  p.  3198. 
Failure  to  look  and  listen  for  pass- 
ing  cars,   p.   3198. 
•  General  rule,  p.  2191. 
Injury  from   collision,  p.   3195. 
Injury  from  particular  acts  of  neg- 
ligence,   p.    2197. 
Injury    from    particular    causes,    p. 

2195. 
Knowledge  of  rule  as   to  riding  on 

front   platform,   p.   2310. 
Negligence  of  carrier,  p.  2195. 
Negligence  per  se,  p.  3194. 
Objects  -passed,   p.   2196. 
Passing  from  seat  to  seat,   p.   3198. 
Passing  vehicles,   p.  2196. 
Preparing   to   leave   conveyance   be- 
fore  it   stops,   p.   2356. 
Presumptions  and  burden  of  proof, 

p.    2293. 
Questions  of  law  and  fact,  pp.  2339, 

2345: 
Railroad    car,    p.    3199. 
Riding  on  running  step  or  running 

board  of  street  car,  p.  3310. 
Rules   of  carrier,  p.   3193. 
Step   of  particular   car,   p.   2199. 
Sudden  jerking  of  car,  p.   2195. 
Thrown  off  by  usual  motion  of  car. 

p.    2194. 
Unusual   accident,    p.    2195. 
Where    car    crowded,    p.    2193. 
Where   guard   rail  up,   p.  2198. 
Where    running   board    crowded,    p. 

2194. 
Where  seat  surrendered  to  another, 

p.   2194. 
Where   there    are    seats   in    interior, 

p.    2194. 
Where    there    is    standing    room    in 

interior,   p.   2194. 
With  consent  of  employee,  p.  2193. 
Rules   and   regulations    of   carrier: 

See      infra,     "Riding    on      Plat- 
form." 
Disobedience    of    rules    and    regula- 
tions,   p.    2122. 
Instructions,   p.   2398. 
Riding  in  baggage  car,  p.  2211. 
Riding  on  engine,  pp.  2207,  2213. 
Riding     on    step    or     footboard,     p. 
2193. 
Running  board: 

See  infra,  "Riding  on  Step  or  Foot- 
board." 
Servants: 

See   infra.   "Master  and  Servant." 
Signaling   train,  p.   2141. 
Sitting   negligently   in    seat,   p.   2167. 
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CONTRIBUTORY  NEGLIGENCE, 

cont'd. 

Special  plea  of  contributory  negligence, 
pp.    2279,   2630: 
Alighting  from  moving  car,  p.  2282. 
Issues    and   proof,   p.    2284. 
Necessity,    pp.    2279,    2630. 
Sufficiency,    p.    2281. 
Standing  in  car,  pp.  2168,  2631: 

Duty  to  hold  to  straps,  p.   2170. 

Evidence,    p.    2301. 

General  rule,  p.  2168. 

Injured    by    collision,    p.    2169. 

Injury  by  starting  of  car,  p.  2169. 

Instructions,  p.   3393. 

In    violation    of    rule    of    carrier,    p. 

3168. 
Presumptions  and  burden  of  proof, 

p.   2292. 
Questions  of  law  and  fact,  p.  3335. 
Standing   in   aisle    or   seat   prepara- 
tory  to   alighting,    p.    2234. 
Standing  in   closet,   p.  2171. 
Standing   in    doorway,    p.    2171. 
Standing  in  seat,  p.  2171. 
Standing  to  get  a  drink,   p.  2170. 
To    attract    attention    of    conductor, 

p.  3170. 
Walking  through   car,  p.   2172. 
Where  seat   given   another,   p.  2169. 
Where  there  were  no  vacant  seats, 

p.    2168. 
While   cars   being   coupled,   p.    3170. 
Stations  and  stopping  places,  p.  2130: 
Alighting   at   place   other   than   sta- 
tion   or    platform: 
See    infra,    "Alighting   at    Place 
Other    than    Station    or    Plat- 
form." 
Alighting  from  moving  car  on  fail- 
ure   to    stop    at    station: 
See      infra,      "Alighting      from 
Moving   Train    or    Car." 
Awaiting    and     seeking    transporta- 
tion,   p.    2130. 
Awaiting   train   at   station,    p.    3130: 
Care   required    of   passenger   on 

approach   of  train,  p.  3132. 
Care      required      of     passenger 

while    on   platform,    p.    2132. 
General   rules,    p.    3130. 
On    platform,    p.   2131. 
Right   to    use    of    platform,    p. 

3131. 
Standing  near  track,  p.  3133. 
Walking  on  track,  p.  2133. 
Crossing    tracks    to    reach    station, 
train,    or    car,    p.    3134: 
Application    to     passengers    of 
stop,  look  and  listen,  p.  2137. 
Degree  of  care   carrier  owes  to 
passenger    crossing    tracks    at 
station,  p.   3134. 
Facts    held    not    to    constitute 
contributory      negligence,      p. 
2137. 
Facts    held    to    constitute    con- 
tributory  negligence,   p.   3137. 
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CONTRIBUTORY  NEGLIGENCE, 

cont'd. 
Stations  and  stopping  places,  cont'd. 

Crossing  tracks  to  reach  station, 
train,  or  car,  cont'd. 
Information  or  request  of  car- 
rier's employee  as  precluding 
contributory  negligence,  p. 
2140. 
Not  contributory  negligence  as 

matter  of  law,  p.  2134. 
Passenger    must    exercise    ordi- 
nary   or    reasonable    care,    p. 
2135. 
Passenger    not   required    to    ex- 
ercise  the   degree   of  care   re- 
quired of  persons  not  passen- 
gers, p.  2136. 
Passengers   leaving  and  return- 
ing to   ttain   while   it   is   tem- 
porarily   on    a    side    track,    p. 
2139. 
Stop,  look  and  listen,  p.  2137. 
Flagging      or      signaling      train,     p. 

2141. 
Leaving  train  at  intermediate  point. 

p.   2162. 
Particular  car: 

At   place   other  than   station   of 

railroad   train,   p.  2145. 
At  place  other  than  usual  stop- 
ping place  of  car,  p.  3145. 
Passing    along    track    or    right    of 
way  to  reach  train  or  car,  p.  3140. 
Passing  down   steps  leading  to   de- 
pot, p.  2130. 
Place  of  alighting: 

See      infra,      "Alighting       from 
^  Train." 
Seeking  entrance   to   depot  which  is 

obstructed    by    train,    p.    3130. 
Standing  within  reach  of  street  car. 

p.  3141. 
Using    passageway    to    train     shed 

at  station,  p.  2134. 
Walking  on  right  of  way  near  track, 

p.  3141. 
Walking  on  track,  p.  2140. 
Step: 

See  infra,  "Riding  on  Step  or  Foot- 
board." 
Stopping; 

See    infra,    "Alighting   from   Train." 
Stop,   look,   and   listen,   p.   2374. 
Street  railways: 

Obstructions   on   track,   p.   1819. 
Sudden  peril: 

See  infra,  "Emergencies." 
Sundays   and   holidays: 

Traveling    in    violatiop    of    Sunday 
laws,  p.  2161. 
Top  of  car: 

Riding  on  top  of  car,  pp.  2210,  2213, 
2214. 
Usages    and    customs,      pp.     2232,    3395, 
2396,  3397: 
Riding  in  baggage,  express  or  mail 
car,  p.  3311. 
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CONTRIBUTORY   NEGLIGENCE, 

confd. 
Usages  and  customs,  cont'd. 

Riding   on   platform,   p.   2179. 
Riding   on     step     or    footboard,    p. 
2194. 
Use  of  appliances,  p.  2160. 
Verdict,  p.   2404. 
Warning: 

Disregarding  directions  or  warning 

of   carrier's   employees,   p.   2124. 
Illustrations,'  p.    2125. 
While   in   transit,   p.   2160. 
Window: 

Limb  or  other  part  of  person  pro- 
truding   from    car: 
See  infra,  "Limb  or  Other  Part 
of    Person     Protruding     from 
Car." 
Women,  p.  2150:     ■ 

Moving  car,  p.  2158. 

CONTROL     AND     REGULATION,    p. 

13: 
Abandonment,   p.   65. 
Action  for  violations  of  regulations,  pp. 

134-136. 
Carriers  of  goods: 

Rules    and    regulations    of   carriers: 
See   "Rules   and  Regulations  of 
Carriers." 
Carriers  of  live  stock: 

Rules  and  regulations  of  carriers: 
See  "Rules  and  Regulations   of 
Carriers." 
Carriers  of  passengers: 

Rules   and   regulations   of  carriers: 
See  "Rules   and   Regulations   of 
Carriers." 
Charges: 

See  "Charge." 
Combinations    of   carriers,   p.   113. 
Commissions: 

See  "Commissions;"  "Interstate  and 
Foreign    Commerce." 
Companies,    persons,    or    instrumentali- 
ties affected  by  regulations,  p.  26. 
Conduct  of  business  in  general,  p.  30: 
Business   of  transmitting  money  to 

foreign    countries,    p.    33. 
Common   carriers   in   general,   p.   30. 
Hackmen   and    draymen,    p.   33. 
Railroad   companies,   p.   30. 
Connections  with  and  facilities  to  other 
carriers: 
See   "Connections   with   and   Facili- 
ties   to    Other    Carriers." 
Criminal  law: 

See  "Criminal   Law." 
Damages   for  violations   of   regulations: 
See     "Damages    for    Violations     of 
Regulations." 
Delegation   of  power: 

See   "Delegation   of   Power." 
Demurrer,  p.  123. 
Discriminations : 

See    "Preferences    and    Discrimina- 
tions." 
Evidence,  p.  123. 


CONTROL  AND  REGULATION,  cont'd. 
Exclusive   privileges: 

See  "Exclusive  Privileges." 
Exemption   from   regulation  by   charter 
or  statute: 
See    "Exemption    from    Regulation 
by  Charter  or  Statute." 
Express    Companies,   p.   27. 
Free    transportation    to    police    officers, 

p.  113. 
Injunction: 

See    "Injunction." 
Interstate    and    foreign    commerce,    pp. 
3437,    3439. 
See     "Interstate     and     Foreign 
Commerce." 
Pqjver  of  congress,  p.   3439. 
Power  of  state,  p.  3470. 
Intervention,    p.    122. 
Judicial    supervision,   p.    114. 
Judicial     supervision     and    remedies     in 

general,    p.    114. 
Jurisdiction    of   proceedings    to    enforce 

regulations,   p.   121. 
Licenses,   p.   27. 
Nonuser,   p.    65. 
Offenses  by  carriers  or  their  agents: 

See    "Criminal    Law." 
Offenses   by   persons   dealing   with    car- 
riers or  using  their  conveyances: 
See    "Criminal    Law." 
Parties   to   proceedings,   p.   121: 

By  whom  suit  may  be   brought,   p. 

121. 
Who   are  proper  parties,  p.   122. 
Penalties   for   violations   of  regulations: 
See     "Penalties     for     Violations     of 
Regulations." 
Petition,  p.  122. 
Places   of  stoppage,  p.   97. 
Pleading,  p.   122. 
Power  of  congress,  p.  3439. 
Power  to   control  and   regulate  in   gen- 
,    eral,   p.   20: 
Carriers   in   general,  p.   20. 
Delegation  of  power: 

See    "Delegation    of    Power." 
Express   companies,   p.  22. 
Power   of   legislature,   p.    20. 
Railroad   companies,   p.    20. 
Preferences    and    discriminations: 

See    "Preferences    and    Discrimina- 
tions." 
Presumptions    and    burden  of    proof,  p. 

123. 
Privileges: 

See   "Exclusive    Privileges." 
Procedure   in  general,  p.   121. 
Proceedings    to    enforce    or    to    prevent 

enforcement   of   regulations,   p.    114. 
Railroad  commissions: 

See    "Commissions." 
Railroads,   p.   26. 
Receipt    and    transportation    of    freight 

and   passengers,   p.    98. 
Regulations  of  carriers: 

See  "Rules  and  Regulations  of  Car- 
riers." 
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CONTROL  AND  REGULATION,  cont'd. 

Reports,   p.   29. 

Right    of   state   to    insist   upon    compli- 
ance   with    regulations,    'p.    114. 
Right  to  and   mode  of  obtaining  relief, 
p.   117: 
General   rules,  p.   117. 
Quo  warranto,  p.   117. 
Mandamus,   p.   117. 
Relief    against    unreasonable    rates, 

p.    119. 
Relief  to  public,   p.   120. 
Rules  and  regulations  of  carriers: 

See  "Rules  and  Regulations  of  Car- 
riers." 
Scope   of  inquiry,   p.   120. 
Scope   of  judicial   supervision,   p.   114. 
Statements,   p.   29. 
Stations: 

Requiring      stoppage      at      stations, 
p.   97. 
Street  railroads,  p.  26. 
Taxation,  p.   27. 

Transfers  between   street  railroad   com- 
panies,  p.   110. 
Use  of  carrier's  premises  and  of  street 
or   premises   adjacent   thereto,   p.    110. 

CONVERSIONS 

See    "Trover   and    Conversions." 

CORPORATION   COMMISSIONS 

See    "Commissions." 

CORPORATIONS 

Interstate  and  foreign  commerce: 

See   "Interstate   and    Foreign    Com- 
merce." 
Tax  on   corporations   engaged  in   inter- 
state commerce: 
See    "Taxation." 

CORPSE 

See  "Dead  Bodies." 

COSTS 

Carriers    of   passengers,    p.    3038. 
Interstate   and   foreign   commerce: 

Proceedings    in    federal    courts,    p. 
3832. 

COTTON 

Delivery    of    cotton    to    compress    com- 
pany,   pp.   281,   290. 
Preference   to   shipper   in   order   of   for- 
warding  goods,    p.    226. 
Usages  and  customs: 

Delivery    of    cotton     to     compress 
company,  p.   282. 

COUPLINGS 

Carriers  of  passengers,  p..  1826. 

COUPONS 

See   "Tickets   and   Fares." 


COURTS 

Commerce  court: 

See   "Interstate   and   Foreign   Com- 
merce." 

CREDIT 

Stoppage  in  transitu* 

See   "Stoppage   in  Transitu." 

CREW   OF  TRAIN,   p.  3457. 

CRIMINAL   LAW 

See   "Indictment  and   Information." 
Carriers  by  water,  p.  4013: 
Defenses,  p.  4013. 
Evidence,   p.   4013. 
Failure    to    maintain    fire    drill   and 
provide    extinguishing    apparatus, 
p.    4012. 
Failure   to   post   station  bill   assign- 
ing crew  to  quarters,  p.  4012. 
Indictment,   p.   4013. 
Offenses     incident     to     carriage     of 

passengers,   p.   4012. 
What    constitutes    offense    and    ele- 
ments   thereof,   p.    4013. 
Carriers  of  passengers: 

Carrying    more    than    a    prescribed 
number   of  passengers,   p.   178. 
Charges: 

Overcharge,   p.   178. 
Colored   persons: 

Indictment    for    not    providing   sep- 
arate   coaches,    p.    181. 
Separate   coaches,   p.   177. 
Control   and   regulation,   p.   176. 
Death  by  wrongful  act: 

Negligence  causing  death,  p.   179. 
Evidence,   p.   183: 

Admissibility,   p.   183. 
Weight  and  sufficiency,  p.  183. 
Express  companies: 

Failure  to  deliver  express  matter  to 
consignee,   p.   179. 
Indictment   and   information: 

See   "Indictment   and    Information." 
Indictment  for  violation  of  regulations, 

pp.    176,    1799. 
Instructions,  p.   183. 
Interstate  and  foreign  commerce: 

See    "Interstate   and   Foreign   Com- 
merce." 
Jurisdiction,   p.   181. 
Negligence: 

Negligence  causing  death  or  injury, 
p.   179. 
Offenses   by   persons    dealing   with    car- 
riers  or  using  their   conveyances, 
p.   183:- 
Acceptance  and  use  of  pass,  p.  184. 
General  rules,   p.    183. 
Indictment,     accusation,     or      com- 
plaint,  p.    185. 
Obstructing   train    and   endangering 

safety   of   passengers,   p.    185. 
Sale   of  passenger  tickets  by  brok- 
ers,  p.    183. 
Stealing    or    attempting    to    steal    a 
ride  on  railroad  trains,  p.  184. 
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CRIMINAL  LAW,   cont'd. 

Penalties   for  violations   of  regulations: 

See    "Penalties    for     Violations     of 

Regulations." 

Preferences  and  discriminations,  p.  178. 

Presumptions    and   burden   of   proof,   p. 

182. 
Questions  of  law  and  fact,  p.   183. 
Separate  coaches,  p.  177. 
Stations: 

Failure  to  keep  ticket  office  at  sta- 
tion  open,   p.   177. 
Street  railways: 

Carrying    more    than    a    prescribed 
number  of  passengers,  p.  178. 
Sunday: 

Running  freight   trains   on   Sunday, 
p.   177. 
Violations  of  regulations,  pp.   176,  1799. 

CROSSING   OTHER  TRACKS 

See   "Contributory   Negligence." 

CROSSINGS 

Carriers  of  passengers: 

Announcing    station    and    stopping 
train,     as     required    by     law,    at 
crossing,    p.    1936. 
Contributory    negligence: 

Passenger  crossing  tracks  to  reach 
station,  train,  or  car,  p.  2134. 
Interstate   and   foreign   commerce: 

State  regulations  as  to  crossings,  p. 
3534. 

CUSTOM   HOUSE 

Entry  in  custom  house,  p.   501. 

CUSTOMS 

See  "Usages  and   Customs." 

DAMAGES 

Action  for  refusal  to   carry,  p.  260. 
Actions    against    carrier    for    breach    of 

contract,   p.   468. 
Actions   for  charges,   p.   1173. 
Baggage,  p.  3197. 
Breach    of   contract: 
See    "Contracts." 
Carriers  by  water: 

See  "Carriers  by  Water." 
Carriers   of  goods: 

See  "Loss  or   Injury  to  Goods." 
Carriers   of  live   stock,  p.   1358: 

See  "Carriers  of  Live  Stock." 
Damages   for   wrongful   delivery,   p. 

1302. 
Evidence: 

Evidence    admissible    to    show 

damages  sustained,  p.  1462. 
Weight   and   sufficiency   of   evi- 
dence,  p.   1468. 
Carriers  of  passengers: 

See  "Carriers   of  Passengers." 
Connecting    carriers: 

See   "Connecting  Carriers." 
Contracts: 

See   "Contracts." 


DAMAGES,  cont'd. 

Contracts   for   cars    or   other   means    of 

transportation,    p.    448. 
Dead   bodies,    p.    1256: 

Excessive  verdict,  p.  1357. 
Expenses,    p.    1356. 
Mental   suffering,   p.   1256. 
Nominal   damages,   p.   1256. 

Delay: 

Carriers  of  live  stock: 

See    "Carriers    of    Live    Stock." 
Delay    in    transportation    or    delivery: 
See    "Delay    in    Transportation    or 

Delivery." 
Delivery  by   carrier,   p.   593: 

Action   ex   delicto   or   ex   contractu, 

p.   595. 
Actual    loss    proximately    resulting, 

p.    594. 
Compensatory    damages,    p.    594. 
Computation   of   damages,   p.    598. 
Deduction    of    unpaid    charges,     p. 

596. 
Delaying  notice  of  arrival  of  goods, 

p.   598. 
Delaying  notice  of  refusal  of  goods, 

p.    599. 
Evidence   as  to  value,   p.   599. 
Evidence   in   general,   p.   599. 
Exemplary   damages,   p.   594. 
Expenses,  p.  597. 

Failure  or  refusal  to  deliver,  p.  594. 
Failure   to   deliver,   p.   593. 
Goods   having   no   market   value,   p. 

597. 
Goods    shipped    under    contract    of 

sale,  p.   597. 
Inadequacy  of  damages,  p.  600. 
Interest   as   element   of   damage,   p. 

596. 
Measure  of  damages,  p.  595. 
Misdelivery,    pp.    593,    598. 
Mitigation  of  damages,  p.  599. 
Nominal  damages,  p.  593. 
Profits,    p.    597. 
Retail  price,  p.  597. 
Value  at  destination,  p.   595. 
Value  at  place  of  shipment,  p.   599. 
Where    goods    are    taken    by    legal 

process,  p.  597. 
Demurrage: 

See    "Demurrage." 
Deviation,   p.   506. 

Duty  to  receive  and  carry,  pp.  360,  361: 
Duty  of  owner  to  avert  or  mitigate 

damages,  p.  363. 
Duty    of    owner    to    avert    or    miti- 
gate  loss,   p.   362. 
Elements  and  measure  of  damages, 

p.    363. 
Enhancing   damages,   p.   362. 
Excessive    or    inadequate    damages, 

p.   365. 
Exemplary   damages,    p.    365. 
Measure   of   damages,   p.   264. 
Refusal  to  furnish   cars,  p.  264. 
Ejection  of  passengers: 

See   "Ejection   of   Passengers." 
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DAMAGES,  cont'd. 
Evidence: 

Carriers     of    live     stock,     pp.     1358, 

1462,   1466. 
Carriers   of  passengers,   p.   3773: 
Damages    for    breach    of    con- 
tract,  p.   2773. 
In     actions     for     ejectment,     p. 

3774. 
In   actions   for   personal   injury, 

p.   2775. 
Mitigation     or     aggravation,     p. 

2774. 
Punitive    damages,   p.   2776. 
Exemplary   damages: 

See   "Exemplary   Damages." 
Injury  to  goods: 

See   "Loss   or   Injury   to   Goods." 
Interest,   pp.   1336,   1350: 

Interest   as    element   of   damage,   p. 

596. 
Loss  or  injury  to  goods,  p.  854. 
Interstate    and    foreign    commerce: 

Requiring   payment    of    damages    in 
prescribed   time,   p.    3545. 
Interstate   commerce: 

Delay  in  transportation  or  delivery, 
p.    669. 
Limitation   of  liability: 

See    "Limitation    of    Liability." 
Stipulation  fixing   measure   of  dam- 
ages, p.  1071. 
Value    at    time    and    place    of    ship- 
ment,  p.   1072. 
Loss   of  goods: 

See  "Loss   or  Injury  to  Goods." 
Mental  and  physical  suffering,  p.  663. 

See  "Carriers  of  Passengers." 
Mitigation   of   damages: 

Delay  in  transportation  or  delivery, 
p.    665. 
Nominal   damages: 
Delay,   p.   640. 
Notice: 

Delaying      notice      of      refusal      of 

goods,  p.   599. 
Notice   of   special   circumstances,   p. 
642. 
Overcharge,    p.    1204. 
Palace    cars    and    sleeping    car    compa- 
nies,  p.   3240. 
Penalty: 

Damages    in    addition    to    statutory 
penalty,  p.  653. 
Preferences     and     discriminations,    pp. 

328,   1193. 
Profits: 

Delay  in  transportation  or  delivery, 

pp.   659,   671,   677. 
Loss  or  injury  to  goods,  p.  858. 
Proximate  and  remote  damages: 

Delay  in  transportation  or  delivery, 
pp.   637,    669. 
Punitive  damages: 

See  "Exemplary  Damages." 
Questions   of  law  and  fact: 

Carriers  of  passengers,  p.  3848. 
Sales: 

Delay  in  transportation  or  delivery 
of  goods,  pp.   659,   671,  677. 


DAMAGES,  cont'd. 

Special  damages: 

Delay,  p.  640. 

Loss  or  injury  to  goods,  p.  859. 
Pleading  and  proof,  p.  860. 
Stoppage   in   transitu,   p.   1351. 
Tickets   and   fares: 

Excessive  and  unauthorized  charges, 

p.  1605. 
Refusal  to  sell  ticket  to  one  apply- 
ing   for    transportation,    p.    3042. 

DAMAGES     FOR    VIOLATIONS      OF 
REGULATIONS,  p.  134: 
Failure  to  stop  at  station,  p.  135. 
Limitation    of    actions,    p.    136. 
Measure  of  damages,  p.  136. 
Overcharge   or   discrimination,  p.   135. 
Petition    or   complaint,    p.    137. 
Power    of   legislature,    p.    134. 
When  action  will  lie,  p.  135. 

DANGERS  OF  NAVIGATION 

Limitation     of     liability,    pp.     953,    1019. 

DANGERS    OF    THE    RIVER 

Limitation  of  liability,  p.  1020.  , 

DEAD  BODIES,  p.  1252. 

Actions,   p.   1253: 

Evidence,    p.    1355. 

Form   of   action,   p.   1253. 

Pleading  and  proof,   p.   1254. 

Weight  and  sufficiency  of  evidence, 
p.    1355. 

Who  may  maintain  action,  p.   1353. 
Board  of  health: 

Duty    to     transport    where     rule    of 
board     of     health     not      complied 
with,  p.  1352. 
Damages,   p.   1250: 

Excessive  verdict,  p.  1257. 

Expenses,  p.  1256. 

Mental    suffering,    p.    1256. 

Nominal   damages,   p.   1356. 
Evidence,  p.  1355. 
Instructions,   p.   1258. 
Mileage    book,    p.    1253. 
New  trial,   p.   1357. 
Pleading,    p.    1254. 
Questions  of  law  and  fact,  p.  1259. 
Rights,   duties   and   liabilities   of   carrier, 

p.  1352. 
Undertaker's  charges,  p.  1253. 

DEATH  BY  WRONGFUL  ACT 

Criminal    law: 

Negligence    causing   death,    p.    179. 
Indictment     and    information,     pp.     180, 

181. 

DEBT 

Delivery  by  carrier: 

Right  of  carrier  to  detain  goods  for 
debt,  p.  520. 

DECLARATION,  PETITION;       OR 

COMPLAINT 

Action  for  refusal  to  carry,  p.  258. 
Actions    against    carrier    for    breach    of 
contract,  p.  456. 
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DECLARATION,        PETITION        OR 
COMPLAINT,  cont'd. 
Bills  of  lading,  p.  4;04. 
Carriers   of  live   stock: 

See  "Carriers   of  Live  Stock.'' 
Carriers  of  passengers: 

See  "Carriers  of  Passengers.'' 
Connecting  carriers: 

See   "Connecting   Carriers.'' 
Contributory  negligence' 

Negativing  contributory  negligence, 
pp.    ;3ii]5,    2625. 
Delay   in   transportation   or   delivery,   p. 

683. 
Delivery  by  carrier; 

Action  for  failure  to  deliver,  p.  582. 
Demurrage,  p.   T16. 
Ejection   of   passengers: 

See  "Ejection   of  Passengers." 
Limitation  of  liability 

See    "Limitation    of    Liability." 
Loss  or  injury  to  goods,  p.  803: 

Aider   by   answer,    p.    808. 

Allegation    as    to    consideration,    p. 
804. 

Allegation    as    to    contract     of    car- 
riage,  p.  805. 

Allegation   as    to    delivery    to   and 
acceptance  by  carrier,  p.  804. 

Allegation   as   to   negligence   of   de- 
fendant, p.   806. 

Allegation     that    defendant    a   com- 
mon carrier,  p.  803, 

Amendments,   p.   808. 

Construction   of  petition,  p.   802. 

Damage  and  value  of  goods,  p.  807. 

Description   of  property,   p.   807. 

In  general,  p.  802. 

Necessity   of   allegations,   p.   803. 

Plaintifif's  title  or  interest,  p.  803. 

Special  statutory  proceeding,  p.  808. 

Sufficiency   of   allegations,   p.   803. 

Whether   action    on    case    or   in    as- 
sumpsit,  p.   802. 
Overcharge,   p.   1199. 
Palace  cars  and  sleeping  car  companies, 

p.   3329. 
Penalties   for  violations   of  regulations: 

See     "Penalties     for    Violations     of 
Regulations." 
Relation    of    carrier    and     passenger,    p. 

2577. 
Stations  and  stopping  places: 

Allegation  of  negligence,  p.  2590. 
Tickets    and    fares: 

Fraud,  mistake,  or  negligence  as  to 
ticket  or  transfers,  p.  2572. 
Trespass,  p.   2543. 

DECLARATIONS  AND   ADMISSIONS 

Baggage,  p.  3191. 

Carriers  of  passengers,  p.  2723. 

Delay   in   transportation   or   delivery,   p. 

693. 
Loss  or  injury  to  goods,  p.  835: 

Admissions    in    pleadings,   p.    810. 
■Carrier's  agent,  p.  835. 

Illustrations,   p.    836. 

Written    communications,    p.    836. 
Palace  cars  and  sleeping  car  companies, 

p.  3232. 


DECREE 

See    "Judgment." 

DEFINITION 

Common   carriers,   p.   1. 
Freight,   p.   1134. 

DEGREE  OF  CARE  REQUIRED 

See   "Carriers   of   Passengers.'' 
Carriers  by  water: 

See  "Carriers  by  Water." 
Carriers  of  passengers: 

Degree  of  care  required  of  passen- 
gers: 
See  "Contributory   Negligence." 
Contributory  negligence: 

See   "Contributory   Negligence." 
Ejection   of   passengers,   pp.   2477,   2480: 
Passenger  under   disability,  p.  3487. 
Evidence: 

Carriers  of  passengers,  p.  2722. 
Instructions: 

Carriers    of   passengers,   p.   2950: 
Form  and  requisites,  p.   2950. 
General  rules,  p.  3950. 
Illustrations,  p.  2955. 
Misleading,   p.   2951. 
Must    be    consistent   with   prac- 
tical operation  of  business,  p. 
2952. 
Stage  coach  carrier,  p.  2956. 
Standard  of  care  required  must 

not  be  too  great,  p.  2953. 
Use   of  word   "highest"   or   "ut- 
most," p.  2954. 
Licensees: 

See     "Licensees,     Trespassers,     In- 
truders, etc." 
Protection    of  passengers,   p.   2016. 
Trespassers: 

See     "Licensees,     Trespassers,     In- 
truders, etc." 

DELAY 

See   "Demurrage." 
Baggage,  p.  3157. 
Carriers   of  live   stock: 

See  "Carriers   of   Live   Stock." 
Carriers  of  passengers: 

See   "Carriers   of   Passengers." 

DELAY    IN   TRANSPORTATION     OR 

DELIVERY,   p.    605. 
Actions  for  delay,  p,  681: 

Acceptance    of   goods    as    condition 
precedent,  p.  682. 

Admissibility   of  evidence,   p.   691. 

Allegation  as  to  deviation,  p.  685. 

Allegation   as   to   form   of  contract, 
p.  684. 

Allegation      as    to      overcharge     of 
freight,  p.  685. 

Allegation   of   acceptance,   p.   685. 

Allegation    of      contributory     negli- 
gence, p.  685. 

Allegation  of  damages,  p.  686. 

Allegation    of   damage    to    each    ar- 
ticle, p.  680. 

Allegation    of   negligence,    p.   684. 

Allegation    of   right    of     shipper    to 
sue,  p.  685. 


INDEX. 


4185 


DELAY    IN  TRANSPORTATION    OR 
DELIVERY,  cont'd. 
Actions  for  delay,  cont'd. 

Allegation     of   special     damages,    p. 

6S6. 
Amendments,  p.  687. 
Answer,  p.  GS7. 
Burden   of  proof  and  presumotions, 

p.  689. 
Declaration    and    admission,    p.    693. 
Declaration,   petition     or   complaint, 

p.   683. 
Defendant's   pleading,   p.   6S7. 
Demurrer,    pp.    687,    688. 
Demurrers  and  exceptions,  p.  687. 
Dismissal   and   nonsuit,   p.   689. 
Evidence,  p.   691. 
Expert    and    ooinion      evidence,     p. 

693. 
Instructions,    p.    695. 
Issues,    p.   688. 

Joinder  of  causes  of  action,  p.  681. 
Jud,gment,  p.  698. 
Jurisdiction,   p.    681. 
Limitation  of  actions,  p.   682. 
Nature  of  action,  p.  681. 
Necessity  of  instructions,  p.  696. 
Notice    of   special   circumstances,   p. 

686. 
Payment    of    freight     as      condition 

precedent,   p.   683. 
Particular  allegations,  p.   684. 
Parties,   p.  681. 
Plaintiff's    pleadings    in   general,   p. 

683. 
Pleading,  p.  683. 
Prerequisites   to  bringing  action,   p. 

682. 
Province  of  court  and  jury,  p.  695. 
Questions  of  law  and  fact,  p.  695. 
Special  plea,  p    687. 
Usages  and  customs,  p.  691. 
Variance,  p.  689. 
Venue,  p.  681. 
Verdict,  p.  698. 
Weight  and  sufficiency  of  evidence, 

p.  694. 
Act  of  God,  pp.  618,  619: 

Goods  destroyed  by  act   of  God,  p. 

665. 
Answer,  p.  687. 
•Carrier  not  insurer,  p.  608. 
Carriers  by  water,  p.  3890: 

Delay   in    discharging,   p.   3891. 
Excuses  for  delay,  p.  3890. 
Failure    to    show    contract    of   car- 
riage, p.  3891. 
General  rules,  p.  3890. 
Losses  during  delay,  p.  3902. 
Waiver  of  right  to  damages,  p.  3891. 
Carriers  of  live  stock: 

See  "Carriers  of  Live  Stock.'' 
Carriers  of  passengers: 

See    "Carriers    of    Passengers." 
Damages,  p.  3056. 
Evidence,  p.  2707. 
Excessive  damages,  p.  3060. 
Charges; 

Payment    of    freight    as    condition 

precedent  to   action  for   delay,   p. 

683. 


DELAY    IN  TRANSPORTATION    OR 
DELIVERY,  cont'd. 
Connecting  carriers: 

See  "Connecting  Carriers." 
Consignee: 

Demurrage,    and    liability     of    con- 
signee or  owner  for  delay: 
See   "Demurrage." 
Delay   caused   by   act    of   consignor 

or  consignee,  pp.  625,  627. 
Duty  of  consignee  to  accept  goods, 

p.    636. 
Duty  of  consignor  and  consignee  to 

avert  or  mitigate  injury,  p.  635. 
Right  to  refuse  goods,  p.  568. 
Consignee's  fault,  p.  625. 
Consignor: 

Delay  caused  by  act  of  consignor  or 

consignee,  pp.  625,  627. 
Duty  of  consignee  to  accept  goods, 

p.   636. 
Duty  of  consignor  and  consignee  to 
avert  or  mitigate  injury,  p.  635. 
Consignor's  fault,  p.  625. 
Damages,  p.  637: 

See   "Carriers   of   Live   Stock." 
Arising  proximately   from   delay,   p. 

6:i7. 
As  for  breach  of  contract,  p.  637. 
Certainty  as  to  cause  of  damage,  p. 

638. 
Consideration    for    stipulated    dam- 
ages,  p.   640. 
Exemplary  damages,  p.  651. 
Goods  intended  for  sale,  p.  677: 

Goods  sold  to  advantage,  p.  677. 
Knowledge  of  carrier,  p.  678. 
Loss  of  commission,  p.  679. 
Loss  of  profit  on  sales,  p.  677. 
Shipment    to    fill    penalty    con- 
tract,  p.   679. 
Goods    intended     for   use      of    con- 
signee, p.  666: 
Damages     must    be    certain,    p. 

667 
Earning  capacity  of     goods,    p. 

673. 
Fertilizer,  p.  677. 
General  rule,  p.  666. 
Goods   for  immoral  use,  p.   677. 
Goods     used     for     theatrical    or 

amusement  purposes,  p.  675. 
Goods  used  in  building,  p.  675. 
Goods     used     in      canning    and 

packing,   p.   675. 
Goods  used  in  feeding  cattle,  p. 

676. 
Goods    used    in     household,    p. 

674. 
Goods    used    in    manufacturing, 

p.  674. 
Goods  used  in  milling  and  lum- 
bering, p.  674. 
Goods  used  in  trade,  p.  674. 
Interest   on  value   of   goods,   p. 

672. 
Interstate  commerce  act,  p.  669. 
Knowledge  of  carrier,  p.  667. 
Loss   on   collateral   contract,   p. 

673. 
Measure  of  damages,  p.  670. 
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DELAY    IN  TRANSPORTATION    OR 
DELIVERY,  cont'd. 
Damages,  cont'd. 

Goods    intended    for    use    of    con- 
signee, cont'd. 
Particular  goods,  p.  674. 
Profits  as  element  of  damages, 

p.   G70. 
Profits  on  sales,  p.  671. 
Proximate     and     remote     dam- 
ages, p.  669. 
Rental  value  of  goods,  p.  675. 
Wages  paid  employee,  p.  670. 
Goods   intended   to   be   repaired: 
Measure  and  elements  of  dam- 
ages, p.  680. 
Notice,   p.   680. 
Illustrations,  pp.  638,  639. 
Injury    to    perishable     goods    from 

loss  of  ice,  p.  638. 
Interest  on  debt  to  be  satisfied  by 

goods,  p.  638. 
Liability  in  general,  p    637. 
Market  value,  pp.   653,   655. 
Measure  of  damages,  pp.  637,  653. 
Additional  damages,  p.  656 
Analogy     to     case    of    loss    of 

goods,  p.  655. 
Damage  after  refusal  to  accept 

p.  664. 
Damages  in    addition    to    statu- 
tory penalty,  p.  65U. 
Decrease    in    market    value,    p 

653. 
Demand   and   refusal,   p.   665. 
Demurrage   paid  by   shipper,   p 

661. 
Expenses    occasioned   by    delay 

p.  660. 
General  rule,  p.  652. 
Goods   having  market  value,   p 

657. 
Illustrations,   pp.   655-659. 
Interest   on   value   of   goods,   p 

663. 
Liabilitv    as    for    conversion,    p 

663. 
Loss  of  profits,  p.  659. 
Market  at  place   of   destination, 

p.  660. 
Mental    and    physical    suffering, 

p.   663. 
Notice   to   carrier,   p.   659. 
Perishable   goods,   p.   658. 
Stormg  and  preserving     goods 

p.    661. 
What  constitutes  market  value 

p.  655. 
Where  goods   destroyed  by  act 

of  God,  p.  665. 
Where    goods    shipped    to   an- 
other market,  p.   657. 
Where    goods    useless    to    con- 
signee, p.  664. 
Where   market    value    does    not 

fluctuate,  p.   657. 
Where     receipt     of    goods    de- 
layed, p.  657. 
Mitigation  of  damages,  p.  665. 
Notice   of   special   circumstances,   p. 
642: 


DELAY    IN  TRANSPORTATION    OR 
DELIVERY,  cont'd. 
Damages,  cont'd. 

Notice     of     special     circumstances, 
confd. 
By   whom   notice   given,   p.   645. 
Cotton    seed    meal,    p.    650. 
Delay  in  delivery,  p.  648. 
Implied  notice,  p.  649. 
Necessity  of  notice,  p.  642. 
Notice  from  mode  of  shipment, 

p.  649. 
Notice  from  nature  of  goods,  p. 

650. 
Notice      given     subsequent     to 

shipment,  p    646 
Notice  of  general  use  of  goods, 

p    645. 
Notice   of  particular     facts,     p. 

643. 
Notice    on    return    shipment,    p. 

643. 
Notice  to  agent,  p.  648. 
Reason  for  rule,  p.  646. 
Sufficiency  of  notice,  p.  644. 
Time  notice  given,  p.   645. 
Profits,  pp.  659,  671,  677. 
Proximate  and  remote  damages,  pp. 

637,  669. 
Proximate  cause,  p.  6.^7. 
Special   circumstances: 

Allegation   of   notice   of   special 
circumstances     in      complaint, 
p.  686. 
Special  damages,  p.  640; 
General  rule,  p.  640. 
Within     contemplation    of    par- 
ties, p.  642. 
Time   of   reporting  claim   for   dam- 
ages, p.  681. 
Within  contemplation  of  parties,  p. 
638. 
Declaration,    petition    or    complaint,    p. 

683. 
Declarations  and  admissions,   p.   693. 
Delay  under  time  contract,  p.  630: 
Act  of  God  as  excuse,  p.  633. 
Carrier   insurer,   p.   632. 
General  rule,  p.  630. 
Liability  regardless  of  cause,  p.  630. 
Powei  of  agent  to  make  contract,  p. 

633. 
Sufficiency   of   contract,   p.    631. 
What  constitutes  contract,  p.  631. 
Demurrage,    and    liability  of    consignee 
or  owner  for  delay: 
See  "Demurrage." 
Demurrer,  pp.  687,   688. 
Diligence  required  of  carrier,  p.  608: 
Carrier  not  insurer,  p.  608. 
Illustrations,   pp.   608,   609. 
Reasonable   and   ordinary   diligence, 

p.  608. 
What     constitutes     reasonable     dili- 
gence, p.  611. 
Where   carrier   exercises   reasonable 

diligence,  p   609. 
With  all  possible  dispatch,  p.  609. 
Dismissal,    discontinuance    and   nonsuit, 
p.  689. 
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DELAY    IN  TRANSPORTATION    OR 
DELIVERY,  cont'd. 
Duty    to    deliver    within    a    reasonable 

time,  pp.  606,  607. 
Duty  to  provide  proper   facilities: 

Unusual  rush  of  business  as  excuse 

for  delay  in  transportation,  p.  6:?2. 

Duty   to   transport   freight   promptly,   p. 

499. 
Evidence,  p    691: 

Admissibility   of  evidence,  p.   691. 
Weight  and  sufficiency  of  evidence, 
p.  694. 
Excuses  for  delay,  p.  617: 
Act  of  God,  pp.  617,  619. 
Burden   of  proof,  p.  690. 
Carrier  must  notice  signs  of  danger, 

p.  619. 
Carrier    on    same    footing    as    other 

bailees,  p.  618. 
Causes  beyond  control  of  carrier,  p. 

617. 
Delay  caused  by  act  of  consignor  or 

consignee,  p.  625. 
Delay  caused  by  act  of  God,  public 

enemy,   etc.,  p.   619. 
Delay    caused     by     misdirection     of 

goodst  p.   637. 
Delay  caused  by  rule  of  carrier,  p. 

627. 
Delay   caused  by   strikes   and  riots, 

p.   627. 
Delay    caused    by    unusual    rush    of 
business: 
See    infra,    "Delay     Caused    by 
Unusual   Rush   of   Business." 
Delay   under   time   contract: 

See  infra,    "Delay    under    Time 
Contract." 
Due  diligence  in   care  for  property, 

p.  618. 
Duty      of     carrier     after     excusing 

cause  removed,  p.  634. 
Floods,  p.  630. 
Garnishment,  p.  630. 
General  rule,  p.  617. 
In    absence    of   express   contract,   p. 

618. 
In  addition  to  act  of  God  or  public 

enemy,  p.  618. 
Inevitable  accident,  p.  617. 
Quarantine,  p.  620. 
Railroad   on   same  footing  as   other 

carriers,   p.   619. 
Refusal  of  clearance  by  collector  of 

port,  p.  620. 
Refusal   to  pay  freight,   p.   62.'i. 
Riots,  p.  627. 
Seizure    under    judicial    process,    p. 

630. 
Stipulation  for  exemption  from  par- 
ticular  cause,   p.   618. 
Strikes,   p.   627. 
Exemplary  damages,  p_.  631. 
Expert  and  opinion  evidence,  p.  693. 
Floods,  pp.  619,  620. 
Garnishment,   p.   620. 
General  rule,  p.  606. 

Implied    contract   to   transport   and    de- 
liver in  a  reasonable  time,  pp.  606,  607. 
Inevitable  accident,   pp.  617,   618,  619. 


DELAY    IN  TRANSPORTATION    OR 
DELIVERY,  cont'd. 

Instructions,  p.  695: 

Form,   requisites   and   sufficiency   of 

instructions,  p.  697.    ■ 
Necessity  and  propriety  of  instruc- 
tions, p.  696. 
Province  of  court  and  jury,  p.  695. 
Insurer,  p.  608. 
Interstate   and   foreign   commerce: 

State  statutes  regulating,  p.  3523. 
Interstate  commerce: 
Damages,   p.   669. 
Joinder  of  causes  of  action,  p.  681. 
Judgment,  p.  698. 

Liability  for  unreasonable  delay,  p.  314. 
Liability  of  consignee  or  owner  for  de- 
lay: 
See   "Demurrage." 
Limitation  of  actions,  p.  682. 
Limitation  of  liability,  pp.  957,^  970. 

Limitation  of  amount  of  liability,  p.- 

1080. 
Loss  from  delay,  p.  1020. 
Live   stock: 

See  "Carriers   of  Live   Stock." 
Market  value,  p.  692. 
Measure  of  damages: 

See   infra,   "Damages." 
Mitigation  of  damages,  p.  665. 
Nominal  damages,  p.  640. 
Notice: 

Notice   to   shipper  of  congestion   of 
traffic,  p.  634. 
Notice  of  loss  and  presentation  of  claim,, 

p.  1101. 
Notice  of  special  circumstances,  p.  642.. 
Parties,  p.  6S1. 
Passengers: 

See  "Carriers  of  Passengers." 
Perishable  goods,  p.  614: 
General  rule,  p.  614. 
Natural  tendency  to  decay,  p.  614. 
Particular  goods,  p.   G17. 
Preference    to    be    given  perishable- 
goods,  p.  615. 
Shipment  by  next  train,  p.  616. 
Shipment  on  Sundays  and  holidays,-. 

p.  616. 
Shipment    over    connecting   carrier, 

p.  616. 
What  is  perishable  property,  p.  614., 
When  carrier  liable,  p.  614. 
Pleading,  p.  683. 
Presumptions    and   burden    of   proof,    p.. 

689. 
Profits,  pp.  659,  671,  677. 
Public  enemy,  pp.  618,  619. 
Quarantine,  p.  620. 
Questions   of  law  and  fact,  p.  695.' 
Reasonable  diligence: 

See  infra,  "Diligence;"  "What  Con-- 
stitutes    Reasonable    Diligence." 
Riots,  p.  627. 
Rush  of  business: 

See   infra,   "Unusual   Rush   of   Busi- 
ness." 
Special  damages,  p.  640. 
Slock: 

See   "Carriers  of  Live   Stock." 
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DELAY    IN  TRANSPORTATION    OR 
DELIVERY,  cont'd. 
Strikes,  p.  fi2r. 

Sundays  and  holidays,  p.  611. 
Time  contract: 

See  infra,  "Delay  under  Time  Con- 
tract." 
Trover  and  conversion: 

Liability  as   for   conversion,   p.   663: 
Demand  and  refusal,  p.  665. 
General  rule,  p.  663. 
Goods  destroyed  by  act  of  God, 

p.  665. 
Where    goods    useless    to   con- 
signee, p.  664. 
Unusual  rush  of  business,  p.  621: 

At  time  contract  of  shipmeni  made, 

p.  633. 
Car  shortage,  p.  632. 
During  part  of  year,  p.  623. 
Duty  to  provide  proper  facilities,  p. 

623. 
Liability    for    delay   caused   by    un- 
usual rush  of  business,  p.  621. 
Notice  to  shipper,  p.  634, 
Shipment    over    connecting    carrier, 

p.  633. 
Where    carrier    could   have    avoided 

delay,  p.  624. 
Where  carrier  used  due  diligence,  p. 
633. 
Usages  and  customs,  p.  691. 
Variance,   p.   689. 
Venue,  p.  681. 
Verdict,  p.  698. 

What    constitutes    reasonable    diligence, 
p.  611: 
Computing  time,  p.  613. 
Delay  at  transfer  points,  p.  613. 
Delay  during  Sundays  and  holidays, 

p.  611. 
Delivery    in    compliance    with    cus- 
tom, p.  611. 
Delivery  in  usual  course  of  business, 

p.  611. 
Dependent  on  the  facts  of  each  case, 

p.  611. 
Failure   to   deliver   at  night,   p.   613. 
Particular  instances  of  delay,  p.  614. 
Sundays  and  holidays,  p.  611. 
What  is  perishable  property,  p.  614. 

DELEGATION  OF  POWER,  p.  22: 

Charges: 

See  "Charges." 
Commissions,   p.   22. 
General  rules,  p    22. 
Municipal  corporations,  p.  22: 

Charges,  p.  43. 

DELIVERY 

Bills  of  lading: 

Transfer    operating   as    constructive 
delivery  of  goods,  p.  370. 

DELIVERY  BY  CARRIER 

Actions  for  failure  to  deliver  or  misde- 
livery, p.  579: 
Admissibility  of  evidence,  p.  589. 
Answ^er,  p.  584. 


DELIVERY  BY   CARRIER,   cont'd.^ 
Actions  for  failure  to  deliver  or  misde- 
livery, cont'd. 
Assumpsit,  p.  581. 
Case,  p.  581. 

Conditions   precedent,   p.   579. 
Damages: 

See   infra,  "Damages." 
Declaration,    petition  or    complaint, 

p.   582. 
Demand,  p.  579. 
Documentary  evidence,  p.  591. 
Form  of  action,  p.  581. 
Instructions,  p.  602. 
Issue,   p.   5S5. 

Joinder  of  actions,  p.   582. 
Judgment,  p.  603. 
Jurisdiction,  p.  582. 
Necessary  allegations,  p.   5S3. 
Necessity  for   demand,   p.   579. 
Parol  evidence,  p.  591. 
Parties,  p.  582. 
Plea,   p.   584. 
Pleading,    p.    582. 
Presumptions  and  burden   of  proof, 

p.  586. 
Production  of  bill  of  lading,  p.  589. 
Proof,   p.   585. 

Questions   for  jury,   p.   600. 
Replevin,   p.   581. 
Tender   of   charges,   p.   580. 
Trial,    p.    600. 
Trover,   p.   581. 
Variance,    p.    586. 
Venue,   p.   582. 
Verdict,    p.     603. 

Weight  and  sufficiency  of  evidence, 
p.   592. 
Ansvi^er: 

Action  for  failure  to  deliver,  p.  584. 
Assumpsit: 

Assumpsit   for  failure  to   deliver,   p. 
581. 
Attachment: 

See  infra,  "Goods  Seized  under  Le- 
gal  Process." 
Baggage: 

See  "Baggage." 
Bill   of  lading: 

Carrier     requiring     production     a^l 
surrender  of  bill  of  lading,  p.  519. 
Contradiction    between    bill    of   lad- 
ing and  marks   on   goods,   p.   538. 
Delivery   to    holder    of   bill    of    lad- 
ing, p.   547. 
Delivery  without  production  of  bill 
of  lading,  p.  555: 
Bill    attached    to    draft,    p.    559. 
Direction  in  bill  to  notify  third 

person,  p.  560. 
Duplicate  bills,  p.  560. 
Effect     of     delivery   to      proper 

person,    p.    5.*;" 
General  rule,   p.   555. 
Laches  of  holder  of  1""'".  "•    ""T. 
Liability     to    bona    fide    holder, 

p.    558. 
Statutes   requiring   surrender   of 
bills   of  lading,   p.   557. 
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DELIVERY   BY   CARRIER,   cont'd. 
Bill  of  lading,  cont'd. 

Delivery  without  production  of  bill 
of  lading,   cont'd. 
Stipulation     requiring      produc- 
tion  of  bill,   p.   556. 
Subsequent    transfer    of    bill,    p. 

558. 
Where  goods  have  been  trans- 
ferred    from    one     carrier    to 
another,    p.    555. 
Demand  of  delivery,  p.  378. 
Duty  to  deliver  to  transferee,  p.  376. 
Effect   of   transfer   where   no   goods 
delivered    to    carrier: 
Title   to    goods    not    shipped   or 
included   in   bill,   p.   373. 
lyiability    for    misdelivery    or    delay 

— In   general,   p.   378. 
Nonnegotiable   bill,   p.    377. 
Notice  of  owner's  rights,  p.  376. 
Payment  of  freight  and   charges   as 

condition  precedent,  p.   378. 
Person    to    whom    delivery    author- 
ized,   p.    342: 
Consignee,  p.   342. 
Direction     to      notify   a    named 

person,  p.   343. 
General   rule,   p.    342. 
Open   and   closed   shipments,   p. 
342. 
Production   and   cancellation   of  bill 

of   lading,   p.   377. 
Waiver   or  right   to   indorsement  of 
bill,   p.   379. 
Carrier  as   Warehouseman: 

See   "Carrier   as   Warehouseman." 
Carrier  by  water,   pp.   527,   3892. 

Failure     or    refusal    to     deliver,     p. 

3892. 
Misdelivery,  p.  3895. 
Mode    and    sufficiency     of    delivery, 

p.   3894. 
Notice  of  arrival  of  goods,  p.  3893. 
Place  of  delivery,  p.  3894. 
Short    delivery,    p.    3892. 
To    whom    delivery    may    be    made, 

p.   3895. 
Usages  and   customs,  p.  3895. 
Carriers    of   Live    Stock: 

See    "Carriers    of    Live    Stock." 
Charges:  . 

Duty       to     inforrh      consignee     ot 
charges,   p.   531. 
C.   O.   D.,  p.   569. 
Connecting   carriers,   p.   3272: 

See   "Connecting   Carriers.  ' 
Delivering    stock     to    stockyard,    p. 

3363. 
Delivery    to   succeeding    carrier,    p. 

3359. 
Termination    of   liability    of    initial 
or  prior   carrier,   p.   3359. 

Consignee: 

Delivery  to  consignee,  p.  542. 
Duty     of      consignee      to      remove 

goods,  p.  564. 
Failure    or    refusal   of    consignee   to 
receive   goods,   p.   565. 


DELIVERY   BY   CARRIER,   cont'd. 
Consignee,   cont'd. 

Failure   or   refusal   of  consignee   to 
receive  goods,  cont'd. 
Delay   in    delivery,   p.   568. 
Duties     of    carrier      in    general, 

p.  566. 
Excuses   for   failure   to   receive, 

p.   568. 
General  rule,  p.  565. 
Notice    to    consignor,    p.    567. 
Perishable   goods,   p.   569. 
Return    of   goods   by   consignee 

after  delivery,  p.   568. 
Return   of   goods   to    consignor, 

p.   567. 
Sale    of    rejected    or    unclaimed 

freight,  p.   568. 
Statute     regulating    sale    of   re- 
jected  freight,    p.   56rl. 
Storage  in  .<;afe  place,  p.   566. 
Where    carrier    converts    goods, 
p.    566. 
Fraudulent  consignee,   p.  553. 
Consignor: 

Failure    or    refusal    of   consignee   to 
receive    goods,    p.    565. 
-Constructive    delivery,    p.    524. 
Conversion,  pp.  511,  513. 
Damages,  p.   593: 

Action    ex    delicto   or   ex   contractu, 

p.   595. 
Actual     loss    proximately   resulting, 

p.    594. 
Compensatory  damages,   p.   594. 
Computation   of   damages,   p.   598. 
Deduction     of    unpaid      charges,    p. 

596. 
Delaying  notice  of  arrival  of  goods, 

p.   598. 
Delaying  notice  of  refusal  of  goods, 

p.    599, 
Evidence  as   to  value,   p.   599. 
Evidence  in  general,  p.  599. 
Exemplary    damages,    p.    594. 
Expenses,  p.  597. 

Failure  or  refusal  to  deliver,  p.  594. 
Failure  to  deliver,  p.  593. 
Goods   having   no   market   value,   p. 

597. 
Goods    shipped    under    contract    of 

sale,   p.   597. 
Inadequacy   of   damages,   p.   600. 
Interest   as    element    of    damage,   p. 

596. 
Measure  of  damages,  p.  595. 
Misdelivery,    pp.    593,    598. 
Mitigation   of   damages,   p.    599. 
Nominal    damages,    p.    593. 
Profits,   p.   597. 
Retail   price,  p.   597. 
Value   at   destination,   p.   595. 
Value  at  place   of  shipment,   p.   599. 
Where     goods    are   taken   by    legal 
process,   p.   597. 

Debt: 

Right    of   carrier   to     detain    goods 
for   debt,    p.    520. 
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DELIVERY   BY   CARRIER,   cont'd. 
Declaration,    petition    or    complaint: 

Action  for  failure  to  deliver,  p.  582. 
Delay: 

Carriers  of  live  stock: 

See  "Carriers  of  Live  Stock.'' 
Delay  in   delivery: 

See     "Delay   in    Transportation    or 
Delivery." 
Delivery  to  succeeding  carrier: 
See  "Connecting  Carriers." 
Demand,   p.   579: 

Necessity  for   demand,   p.   579. 
Duplicate   bill   of   lading,   p.   560. 
Duration    and    termination    of    transit: 
Delivery    to    local    carrier    selected 
by   consignee,   p.   1238. 
Duties  in  making  delivery,  p.  528. 
Duty  to  deliver,  p.  511. 
Evidence: 

Action    for    failure    to    deliver,    pp. 
585,  586,  589. 
Execution: 

See  infra:  "Goods  Seized  under  Le- 
gal Process." 
Exemplary  damages,  p.  594. 
Fraud  and  deceit,  p.  553: 

Delivery  to  fraudulent  consignee,  p. 
553. 
Goods    seized    under    legal    process,   p. 
573: 
Attachment    against    person     other 

than  owner,  p.   575. 
Duties  of  carrier,  p.  577. 
Duty   to   resist   judicial    process,    p. 

577. 
Excuses  nondelivery,  p.  573. 
Garnishment  of  carrier,  p.  579. 
Goods   wrongfully   detained,   p.   575. 
Liability  of  carrier,  p.  573. 
Notice  of  seizure,  pp.  577,  578. 
Rights   of  attaching  officer,  p.  579. 
Seizure     under     police     regulations, 

p.  578. 
Validity  of  process,  p.  574. 
When  goods  are  attachable,  p.  576. 
Grain: 

Statutory  provisions,  p.   541. 
Holidays,  p.   534. 
Inspection: 

Opportunity  to  inspect  and  remove 
goods,  p.   530. 

Instructions: 

Actions     for    failure    to     deliver   or 
misdelivery,  p.   602. 
Interstate    and    foreign     commerce,    p. 
3647: 
State  law  regulating  time,  place  and 
manner  of  delivery,  p.  3517. 

Joinder  of  actions: 

Joinder  of  action  for  failure  to  de- 
liver, p.  583. 
Judgments  and  decrees: 

Actions    for    failure    to    deliver   or 
misdelivery,  p.  603. 

Jurisdiction: 

Action  for  failure  to  deliver,  p.  583. 
Larceny,  p.   516. 


DELIVERY   BY   CARRIER,   cont'd. 
Liability   for   failure    or    refusal    to    de- 
liver, p.  512: 
Act  of  God,  p.  516. 
Act  of  public  enemy,  p.  516. 
Detention  for  charges,  p.  530. 
Detention  for  debt,  p.  530. 
Estoppel  to  set  up  title  in  another, 

p.  517 
Excuse   for  nondelivery,   p.   516. 
Goods   lost   after   failure   to   deliver 

on  demand,  p.  515. 
Liability  as  for  conversion,  p.  513. 
Liabilitv  for  breach  of  contract,  p. 

513. 
Liability  in   general,  p.   512. 
Requiring    production    and    surren- 
der of  bill  of  lading,  p.  519. 
Requiring  proof  of  right  to   goods, 

p.  518. 
Right  to   require   receipt  before   de- 
livery, p.  518. 
Unreasonable  delay: 

See    "Delay    in    Transportation 
and    Delivery." 
Lien  for  charges: 

Waiver  of  lien  by  delivery,  pp.  1164,., 
1165,  1166. 
Limitation   of  liability: 

Delivery  to  wrong  person,   p.   1080.. 
Loss  or  injury  to  g'oods: 

Evidence    sufficient    to   show   deliv- 
ery to  consignee  in  damaged  con- 
dition, p.  842. 
Marking: 

Contradiction    between    bill  of    lad- 
ing and  marks  on  goods,  p.  538. 
Misdelivery,  p.  549: 

Actions    for    misdelivery: 

See   infra,   "Actions  for   Failure- 
to   Deliver   or   Misdelivery." 
Damages,  p.  598. 
Defenses,  p.  561: 

Generally,  p.  561. 
Mistake   in   directions,   p.   562. 
Ratification   of  unauthorized  de- 
livery, p.  563. 
Receiot   of   payment   for   goods,. 

p.   5"64. 
Subsequent   payment    of    draft,. 

p.   564. 
The    acceptance     of    goods,    p.^ 
563. 
Delivery  to  wrong  person,  p.  549. 
Delivery  without  production  of  bill 

of  lading,  p.  555. 
Fraud,  p.  553. 

Fraudulent  consignee,  p.   553. 
Goods   consigned   to   fictitious   firm,, 

p.   554. 
Goods    shipped    on    fictitious    order,. 

pp.  554. 
Liability  as  for  conversion,  p.  551. 
Liability  in  general,  p.   549. 
Mistake,  p.  553. 
Presumptions  and  burden  of  proof,. 

p.   588. 
Two    persons    with    same    name,    p.. 
555. 
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DELIVERY   BY   CARRIER,   cont'd. 
Misdelivery,  cont'd. 

Where  goods  have  been  transferred 
from    one    carrier    to    another,    p. 
555, 
Mistake,  p.  552: 

Mistake  in  directions,  p.  562. 
Mode   of  delivery,  p.   522. 
Name; 

Two    persons    with    same    name,    p. 
555. 

Necessity  for  personal   deliver)',  p.   534: 

Carriers  by  wagon,  p.  534. 

Carriers  by  water,  p.  536. 

Express   companies,   p.    534. 

General   rule,    p.    534. 

Railroad  companies,  p.   536. 
Notice   to  consignee,   p.   528: 

Illustration'^,   pp.   528,   529. 

Newspaper   notice,   p.    52S. 

Sufficiency  of  notice,  p.  538. 
Parol   evidence: 

Actions    for   nondelivery    or   misde- 
livery, p.  591. 
Parties: 

Action  for  failure  to  deliver,  p.  582. 
Place  of  delivery,  p.   537: 

Contradiction  between   bill    of    lad- 
ing and  marks  on  goods,  p.  538. 

Delivery    of    grain — Statutory    pro- 
visions,  p.   541. 

Destination   not    on    carrier's    route, 
p.   537. 

General  rule,  p.   537. 

Intermediate  point,  p.  540. 

Regulations    respecting    delivery,    p. 
537. 

Shipments   in   carload   lots,   p.   541. 

Specified   place,    p.    540. 

Usage  or  custom,  p.  538. 

Usual  place   at   destmation,   p.   539. 

Plea: 

Action  for  failure  to  issue,  p.  584. 
Presumptions   and   burden   of  proof,   pp. 

587,   816. 
Questions   of   law   and   fact,   p.   600. 
Rain,  p.  534. 

Reasonable  hours,  p.   533. 
Reasonable  time,  p.   533. 
Receipts: 

Receipt   as   constituting   delivery,   p. 
525. 
Removal  of  goods: 

Opportunity    to    remove    goods,    p. 
530. 
Replevin: 

Replevin    for    failure    to    deliver,    p. 
581. 
Rules   and   regulations   of   carrier: 

Place   of    delivery,   p.    537. 
Safe-keeping   of   goods,    p.    529. 
Special  contracts,  p.  433. 
Stock: 

See   "Carriers   of  Live   Stock." 
Stoppage  in   transitu: 

See   "Stoppage  in  Transitu." 


DELIVERY   BY   CARRIER,   cont'd. 

Sundays   and   holidays: 

Delay  in  transportation  or  delivery, 
p.   611. 
Time  of  delivery,  p.  533. 
Trespass  on  the  case: 

Case  for  failure  to  deliver,  p.  581. 
Trover  and  conversion: 

Delivery  to  wrong  person,  p.  551. 
Trover  for  failure  to  deliver,  p.  581. 
To  whom  delivery  may  be  made,  p.  542: 
Actual  owner,  p.  547. 
Agent  of  consignee,  p.  542. 
Agent   of   consignor,    p.    546. 
Care  of  third  person,  p.  546. 
Consignee,   p.   542. 
Consignor,   p.   546. 
Holder  of  bill   of  lading,   p.   547. 
Holder    of    indorsed    bill    of   lading, 

p.  547. 
Notice   that   consignee   was   not   en- 
titled  to   deliver,   p.   542. 
Unloading  goods,  p.  529. 
Usages  and  customs: 

Custom  must  be  known,  p.  532. 
Custom  must  be  reasonable,  p.  532. 
Custom  must  not  violate   contracts, 

p.  532. 
Delivery      according     to     usage     of 

port,  p.  531. 
Effect  of  custom  or  usage,  p.   531. 
Variance: 

Actions    for    failure    to    deliver    or 
misdelivery,  p.  586. 
Venue : 

Action  for  failure  to  deliver,  p.  582. 
Verdict: 

Actions     for     failure     to    deliver    or 
misdelivery,    p.    603. 
Waiver   of  objections,  p.   522. 
Warehouseman: 

See    "Carrier    as    Warehouseman." 
What   constitutes   delivery,   p.   522: 
Acceptance  by  agent,  p.  524. 
Acts  not   constituting  acceptance,  p. 

523. 
Constructive    delivery,    p.    524. 
Delivery  by  one  carrier  to  another, 

p.    525. 
Delivery  to  independent  warehouse- 
man,  p.   526. 
General  rules,  p.  522. 
No    delivery   where    carrier   in    con- 
trol of  goods,  p.   "i22. 
Partial  delivery,  p.  526. 
Receipt  for   goods,   p.   525. 
Transfer   to   warehouse,    p.    525. 
Where     something    remains    to    be 
done,  p.  523. 

DELIVERY  OF  BILL  OF  LADING 

See  "Bills  of  Lading." 

DELIVERY    TO    CARRIER 

Authority  of  agent  to  receive  goods,  p. 

277: 
Authority  of  third  persons,  p.  280. 
Custom  or  special  contract,  p.  282. 
Delivery    of    cotton     to     compress 

company,  p.  281. 
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DELIVERY  TO   CARRIER,  cont'd. 
Authority    of    agent    to    receive    goods, 
cont'd. 
Delivery  to  agent,  p.   277. 
Delivery   to    lighterman    to    be    car- 
ried to  ship,  p.  380. 
Frequent    exercise    of    authority,    p. 

379. 
General  rules,  p.  277. 
Illuslrations,    pp.   379,   280. 
Officers    and   agents    in    general,    p. 

278. 
Particular     persons,     pp.      378,     379, 

380. 
Person   in   apparent   charge   of   sta- 
tion, p.  278. 
Proof  of  authority,  p.  283. 
Special  agents,   p.   280. 
Station  agents,  p.  378. 
;gage: 

See  "Baggage." 
Bills  of  lading: 

See  "Bills  of  Lading." 
As  evidence   of  receipt  and  accept- 
ance of  shipment,  p.  341. 
Destination   or  place  of  delivery,  p. 

341. 
Effect   of   transfer   where   no   goods 

delivered  to   carrier,  p.   373. 
Effect   of   transfer   where   no   goods 
delivered   to    carrier: 
General  rules,  p.  373. 
Evidence  of  time  of  receipt  of  ship- 
ment, p.  341. 
Necessity   for   and    effect   of  bill   of 
lading,  p.  391: 
Authority    of    officer,    p.    294. 
Effect    of    issuance    of   bill    of 

lading,  p.  293. 
Effect    of    statute    as_  to     com- 
mencement of  liability,  p.  294. 
General  rules,  p.  391. 
Liability    begins    on    receipt    of 

goods,   p.   293. 
Verbal     contract     sufficient,     p. 
293. 
Carrier  as  warehouseman: 

See   "Carrier   as   Warehouseman." 
Compress   company: 

Delivery     of     cotton     to      compress 
company,  pp.  281,  290. 
Cotton: 

Delivery     of     cotton    to     compress 
company,   pp.  381,   290. 
Delivery     for     immediate     shipment     or 
storage,  p.  384: 
Absolute     deposit    with    carrier,    p. 

386. 
Both  carrier  and  warehouseman,   p. 

386. 
Carrier's   possession  prior  to  trans- 
portation,  p.   386. 
Delivery    must    be     for    immediate 

shipment,  p.   385. 
Delivery  must  be  for  shipment  and 

not  for  storage,  p.  384. 
In  case  of  live  stock,  p.  287. 
Lack  of  cars,  p.  287. 
Something    to    be     done     prior    to 
transportation,   p.   388. 


DELIVERY  TO   CARRIER,  cont'd. 

Evidence,  p.  395: 

Admissibility  of    evidence  to    show 

delivery,   p.   395. 
Bill  of  lading  or  receipt  as  evidence, 

p.  395. 
Sufficiency   of   evidence   of  delivery, 
p.   395. 
Loss  or  injury  to  goods: 

Evidence      that      carrier       received 

goods,  p.   841. 
Sufficiency   of  evidence  as  to   deliv- 
ery to  carrier  in  sound  condition, 
p.  843. 
Necessity  for  and  effect  of  delivery  and 
acceptance,  p.  266: 
Acceptance     for     immediate     trans- 

p'ortation,  p.   367. 
Action    for   refusal   to   furnish   cars, 

p.  268. 
General  rules,  p.  266. 
Liability  as  for  money  had   and  re- 
ceived, p.  268. 
Receipt     of    goods     foundation    of 

contract,  p.  267. 
Waiver  of  delivery — Breach  of  con- 
tract,  p.   268. 
Notice    of    deposit    and    acceptance,    p. 
271: 
Acceptance     implied     from      proper 

delivery,  p.  374. 
Actual   and   constructive   notice   and 

acceptance,  p.  273. 
Constructive  notice  and  acceptance, 

pp.   273,   374. 
Goods  loaded  on  cars,  p.  376. 
Merely    depositing    goods    in   place 

convenient   for   carrier,   p.   373. 
Mere   permission   to   place   cattle  in 

yards — Escape,   p.   273. 
Necessity  of  notice,  p.  271. 
Roadside  deposit  of  freight,  p.  373. 
Special  agreement,  p.  375. 
Usages  and  customs,  p.  374. 
Ordinary  course  of  business  as  common 

carrier,  p.  369. 
Payment  of  charges,  p.  390. 
Place  and  time  of  delivery,  p.  369. 
Presumptions  and  burden  of  proof,  pp. 

295,    587,    816. 
Questions  of  law  and  fact,  pp.  396,  868. 
Receipt   of  goods   as   prerequisite   to  is- 
suance of  bill  of  lading: 
See  "Bills  of  Lading." 
Something   to    be    done   prior   to   trans- 
portation, p.  288: 
Absence    of    directions    as    to    ship- 
ment, p.  290. 
Cotton  at  compress,  p.  290. 
Deposit   subject   to   shipper's    order, 

p.   391. 
General  rules,  p.  288. 
Liable    only    as    warehouseman,    p. 

289. 
Necessity    for    loading    on    cars,    p. 

391. 
Payment  of  charges,  p.  290. 
When  liability  begins,  p.  288. 
Time  of  delivery  to  carrier,  p.  436. 
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DELIVERY  TO   CARRIER,  cont'd. 

What    constitutes    delivery    and    accept- 
ance, p.  268. 
When    liability    commences,    p.    266. 
Warehouseman: 

See   "Carrier  as   Warehouseman.'' 

DEMAND 

Charges,  p.  1142. 
Delivery  by  carrier,  p.  579: 

Necessity   for   demand,   p.   579. 
Overcharge,    p.    1199. 

DEMURRAGE,  pp.  699,  3950: 
Actions,   pp.   716,   3972. 
Act  of  God,  p.  3953. 
Adoption   of  regulation,   p.   701. 
Applicability  to   railroads,   p.   699. 
Arrival  at  coal  piers,  p.  710. 
Arrival  at  destination,  p.  709. 
Arrival  at  port,  p.  709. 
Arrival   on   particular   track,   p.   710. 
Awaiting   orders,   p.   710. 
Bill   of  lading: 

Liability  of  holder  of  bill  of  lading, 

p.    712. 
Necessity  for  bill  of  lading,  p.  703. 
Rules    contained   in   bills    of   lading, 

p.  706. 
Stipulations    for   demurrage,   p.    354. 
Car   service   association: 

Rules    framed    by   car   service    asso- 
ciation,  p.   705. 
Charges   on   cars   of   another   carrier,   p. 

703. 
Charter    party    provisions,    p.    3950. 
Compensation  as  warehouseman,  p.  700. 
Consignee's  remedies,  p.  717. 
Continuance  at  destination,  p.  711. 
Contract: 

Necessity   for   contract,   p.    701. 
Contract    for    payment    before    delivery, 

p.   710. 
Damages    in    nature    of    demuirage,    p. 

702. 
Declaration,    petition    or    complaint,    p. 

716. 
Defenses,  pp.  716,  3972. 
Definition,   pp.   699,   3950. 

Delay  during  voyage,  p.  3959. 
Delay  fault   of  vessel   or   owner,   p. 

3953. 
Delay  in  loading  or  sailing,  p.  3957. 
Delay  in  unloading,  p.   3900. 
Demand  for  demurrage,   p.   3966. 
Designation  of  berth,  p.  711. 
Evidence,  p.  717. 
Goods  destroyed,  p.  703. 
Goods  in  car  or  warehouse,  p.  702. 
Goods   refused   by   consignee,   p.   703. 
Goods    shipped    to    consignee    or    con- 
signor, p.  703. 
Goods    to    be    shipped    over    connecting 

line,  p.  703. 
Held  for  transshipment,  p.   710. 

Indemnity,  p.  3971. 
Interstate   and    foreign   commerce: 

See   "Interstate   and    I'oreign    Com- 
merce." 


DEMURRAGE,   cont'd. 

Issues   and  proof, 'p.   716. 
Jurisdiction,  p.  716. 
Lay  days,  p.  3967. 

Liability    of    charterer    of    ship,    p. 
3955. 
Liability  of  consignee  or  owner  for  de- 
lay, p.  699. 

Liability   of  purchaser   of   cargo,   p. 
3956. 

Libel,  p.  3972. 
Lien  for  demurrage,  pp.  714,  3073: 

General  rule,  p.  714. 

Illustration,   p.   715. 

Railroad    commissions,    p.    714. 

Relinquishment   of   lien,   p.   715. 

Statutory   provision,    p.    73  5. 
Limitations   and   laches,   p.   3973. 
Necessity  for  bill  of  lading,  p.   703. 
Necessity  for  contract,  p.   701. 
Necessity  for  statute,  p.  703. 

Negligence     or     wrongful     acts     of 
third  persons,  p.  3954. 
Notice: 

Notice   of  rules   and   regulations,   p. 
706. 
Notice  of  arrival,  p.  711. 
Persons    liable    for    demurrage,    p.    713: 

Agent,  p.   712. 

Consignee,  p.  713. 

Consignor,   p.   712. 

Holder  of  bill  of  lading,  p.  712. 
Power  to  regulate  and  control,  p.  699. 
Preferences   and  discrimination,  p.  3706. 
Presumptions    and   burden    of   proof,    p. 

3973. 
Principal  and  agent,  p.  712. 
Public  enemy,  p.  3954. 
Questions   of  law  and  fact,  p.  717. 
Recovery   of   overcharges,   p.   718. 
Reference   to   m.aritime   law,   p.   699. 
Refusal   to   switch   cars,   p.   716. 
Remedies,   p.    716. 
Remedies  of  carrier,  p.  716. 
Remedies   of   consignee,   p.   717. 
Right  of  carrier  to  charge,  p.  699. 
Right  of  vessel  to  charge  in  general,  p. 

3952. 
Rules   and   regulations,   p.   704: 

Adoption    of   regulation,   p.   701. 

By  whom   promulgated,   p.   705. 

Construction   of  rules,   p.   705. 

Contract   with    reference   to    regula- 
tion, p.  701. 

Form    and    requisites    of    notice,    p. 
707. 

General  and  uniform  application,  p. 
705. 

Necessity  for,  p.  704. 

Necessity   for   counter   penalties,   p. 
705. 

Necessity  of  notice,  p.  706. 

Notice,  p.  706. 

Purpose  and  object,  p.  704. 

Right  to  adopt,  p.  699. 

Rules   contained   in   bills   of   lading, 
p.  706. 

Rules   framed   by   car   service   asso- 
ciation, p.  705. 
Strikes,  p.   3954. 
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DEMURRAGE,   cont'd. 

Sundays   and   holidays,    p.    3969. 

Terminal   defined,   p.   699. 

Time  and  amount  of  charge,  p.  707: 

As  at  maritime  law,  p.  709. 

Computing  time,  p.  707. 

In  excess  of  value  of  goods,  p.  708. 

Interest  on   cost  of  car,  p.   709. 

Question  for  jury.  p.  709. 

Reasonableness  of  charge,  p.  708. 

Reasonableness    of   time,   p.   707. 
Time,   computation   of,   p.   707.  ♦ 

Usages  and  customs,  p.  3964. 
Waiver    and    release    of    demurrage,    p. 
3971. 

DEMURRER 

Delay  in  transportation  or  delivery,  pp. 

687,   688. 
Limitation   of  liability,  pp.   1027,  1039. 

DEPOSIT 

Notice    of    deposit    and   acceptance: 
See  "Delivery  to  Carrier." 

DEPOTS 

See    "Stations.'' 

DERAILMENT 

Carriers  of  live  stock,  pp.  ^3  ■)9,  1381. 

DEVIATION 

See    "Route    and    Deviation    There- 
from." 

DILIGENCE 

See  "Carriers  of  Live  Stock;"  "De- 
lay   in    Transportation    or    Deliv- 
ery." 
Carrier  as  warehouseman: 

See   "Carrier   as   Warehouseman." 

DIRECTING  VERDICT 

Bills  of  lading,  p.  407. 

Carriers    of   passengers,    pp.    2857,    28S6, 

2888,    2898,    2903,    2904,    2909. 
Limitation   of   liability,  p.   1050. 
Loss  or  injury  to  goods,  p.  867. 

DIRECTION 

See  "Marking." 
Delay  caused  by  misdirection  of  goods, 

p.  627. 
Mistake  in  directions,  p.  562. 

DISCONTINUANCE 

See  "Dismissal,  Discontinuance  and 
Nonsuit." 

DISCRIMINATION 

See    "Preferences    and    Discrimina- 
tion." 

DISEASE 

Carriers  of  passengers: 

Communication    of   disease   by    em- 
ployee to  passenger,  p.  2003. 
Contagious   disease,  p.   2018. 
Interstate    and     foreign     commerce,    p. 
3428. 


DISMISSAL,  DISCONTINUANCE  AND 
NONSUIT 

Carriers    of   passengers,    pp.    2858,    2886, 

2888,   2898,   2903,   2904,   2909. 
Connecting  carriers. 

Limitation   of   liability,    p.   3367. 
Delay   in   transportation   or   delivery,   p. 

689. 
Ejection  of  passengers,  p.  2S50. 
Loss  or  injury  to  goods,  p.  868. 

DISORDERLY   CONDUCT 

Ejection    of  passengers,   p.   2417. 

DOCK 

See  "Wharves." 

DOCUMENTARY  EVIDENCE 

Loss   or   injury   to   goods,   pp.   837,   829, 
837. 

DOGS 

Baggage,  p.   3122. 

Duty  to  receive  and  carry,  p.  243. 

DRAFTS 

Bill  of  lading: 

Delivery    by    carrier    where    bill    of 

lading  is  attached  to  draft,  p.  559. 

Delivery   without   bill    of   lading,    p. 

559. 
Deposit  of  draft  with  bill  of  lading 

attached   for    collection,    p.    398. 
Purchase  or  discount  of  draft  with 
bill  of  lading  attached,  p.  390: 
Charging  unpaid  draft  to  draw- 
er's  account,  p.   39''. 
Deposit    of    draft    with   bill   of 
lading  attached  for  collection, 
p.   398. 
Drawer   indebted   to   drawee   or 

consignee,  p.  392. 
Effect   of   consignee's   accepting 

and   paying   draft,   p.   398. 
Forged  bill  of  lading,  n.  397. 
Fraudulent  bill,  p.  397.' 
Intervention       in      garnishment 

proceedings,  p.  397. 
Liability  of  purchaser  for  short- 
age   or    inferiority     of      ship- 
ment, p.  393. 
Notice  that  payment  to  drawee 

unauthorized,   p.    392. 
Notice  that  payment  to  drawer 

unauthorized,  p.  392. 
Recording  papers,  p.  390. 
Rights  against  carrier,  p.  393. 
Rights  against   third  persons,  p. 

393. 
Rights  and    title    of    purchaser, 

p.   390. 
Right  to  sue  for  purchase  price 
or    for    conversion    of    goods, 
p.   393. 
Transfer   of  bill   of  ladinij  with 
bill   of   exchange   attached,   p. 
390. 
Warranty,  p.  394. 
Sale   or  payment   of   draft   with   bill 
of  lading  attached,  p.  366. 
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DRAFTS,  cont'd. 

Bill  of  lading,  cont'd. 

Title,  custody  and  control  of  goods 
where  bill  of  lading  attached  to 
draft,  p.  479. 

DRAWBACKS,  p.  1184. 

DRAYAGE 

Contracts,  p.  475. 

DRAYMEN 

Common   carriers,  p.  8. 
Control  and  re.gulation,  p.  3,^. 
Interstate    and    foreign     commerce,    p. 

3616. 
Taxation,   p.    3589. 

DROVER'S  PASS 

See  "Passes." 

DRUMMERS 

See  "Commercial  Travelers  and 
Drummers." 

DRUNKENNESS 

Carriers  of  passengers: 

Acceptance   by   carrier,   p.    1507. 

Intoxicated  person  boarding  train 
against  conductor's  order,  p.  1507. 

Refusal  to  carry,  p.  1496. 
Contributory  negligence: 

Admissibility   of  evidence,   p.   2300. 

Alighting  from  train,  p.  2233. 

Degree  of  care  required  nf  drunken 
persons,  p.  3120. 

Questions  of  law  and  fact,  p.  2321. 

Ridin,g  in  baggage  car,  p.   2213. 

Riding  on   platform,  p.   2191. 
Duty  to  protect  passengers: 

See    "Carriers    of    Passengers.'' 
Ejection  of  passengers,  p.  2419. 
Licensees,     trespassers,     intruders,     etc., 

pp.    2533,   2542. 
Questions  of  law  and  fact,  p.  2866. 

DUE  PROCESS  OF  LAW 

Charges: 

Regulation   of  charges,   p.   5S. 
Interstate     and     foreign     commerce,     p. 

3604. 
Regulation   of   charges,   p.    58. 

DUNNAGE,   p.   3906. 

DUPLICATE    BILL    OF  LADING,  pp. 

319,    560. 
Delivery  by  carrier,  p.  560. 

DURESS 

Carriers   of  live  stock,  pp.   1297,   1371. 

Limitation    of    amount    of    liability 
and  agreed  valuation,  p.  1401. 
Limitation   of  liabilitv: 

Amount  of  liability,  p.   1064. 

DUTY  TO  RECEIVE  AND  CARRY,  p. 

206. 
Absence    of    requisite    conveniences   or 
capacity,  p.  245. 
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DUTY  TO  RECEIVE  AND  CARRY, 

cont'd. 
Action  for  refusal,  p.  257: 
Answer,  p.  261. 
Damages,  pp.  260,  263. 
Declaration  or  complaint,  p.  258. 
Demurrer,  p.  261. 
Evidence,  p.  261. 
Form  of  action,  p.  258. 
For  whom   right   exists,   p.   357. 
Instructions,  p.  262. 
Measure  of  damages,  p.  360. 
Necessary  allegations,  p.   258. 
Pleading,  p.  258. 
Procedure,  p.  258. 
Question  of  law  and  fact,  p.  261. 
Right  of  action,  p.  257. 
Act  of  God,  p.  249. 
Bailments: 

Common    carrier    becoming    special 

bailee,   p.   314. 
Boycotts,  p.  350. 
Breakable  goods,  p.  239. 
Carriers  by  water,  p.  3862. 
Carriers  of  live  stock: 

See  "Carriers  of  Live   Stock." 
Carriers   of  passengers,   p.   1491: 
Carrying  live  animals,  p.  1500. 
Character  or  business,   p.   1499. 
Competitive    soliciting,    p.    1499. 
Damages  for  refusal   of  transporta- 
tion,  p.   3042. 
Designated   stations — Proper   point, 

p.    1493. 
Discrimination,    p.    1492. 
Disorderly  conduct,  p.   1498. 
Drunkenness,  p.   1496. 
Duty  arising  by  implication  of  law, 

p.  1492. 
Enforcement  of  duty,  p.   1500. 
Exemplary  damages,  p.   3055. 
Freight  and  similar  trains,  p.  1494. 
General   rules,   p.   1491. 
Grounds   for   refusal   considered,   p. 

1495. 
Illness     or     physical     infirmity,     p. 

1495. 
Insanity,  p.   1496. 
Interest  of  state,  p.  1501. 
Mandamus,  p.   1500. 
Offer    for   transportation,    p.    1495. 
Particular      grounds      for      refusal, 

p.    1495. 
Passenger   vehicles   not    in    service, 

p.   1494. 
Persons  of  bad  character,  p.   1499. 
Railroads     "public     highways,"     p. 

1493. 
Special   trains,   p.   1494. 
Social  status,   p.   1499. 

Carriers  public   institutions,   p.   309. 
Cars: 

See   infra,  "Duty  to   Furnish   Ship- 
ping    Facilities     and     Means     of 
Transportation." 
Character  of  goods   tendered  for  ship- 
ment,   p.    236: 
Breakable  goods,  p.  239. 
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DUTY    TO    RECEIVE    AND    CARRY, 

confd. 
Character   of   goods   tendered   for   ship- 
ment, con'd. 

Cars  of  other  carriers,  p.  240. 
Cars  shipped  by  builder,  p.  340. 
Coal,  p.  241. 

Dangerous  substances,  p.  238. 
Dogs,  p.  243. 
Effect  of  charter,  p.  243. 
Goods  which  carrier  had  not  under- 
taken to  carry,  p.  236. 
Grain  in  bulk,  p.  241. 
Limitation  by  public  notice,  p.  237. 
Live   pigeons,   p.   243. 
Live  stock,  p.  242. 
Money,  bank  bills,  etc.,  p.  239. 
Prohibited   articles,   p.   238. 
Quality  of  goods,  p.  239. 
To  vifhat  things  applicable,  p.  236. 
Transfer   companies,   p.  337. 
C.   O.   D.: 

Duty  as  to   C.   O.   D.   shipment,   p. 

345. 
Usages  and  customs,  p.  245. 
Common-law  rule,  p.  207. 
Condition     and    preparation     of     goods 

tendered,   p.   243. 
Connecting     carriers,     pp.     3247,     3249, 

3270. 
Customs  and  habits  of  dealing,  p.  251. 
Damages,  pp.  260,  261: 

Duty  of  owner  to  avert  or  mitigate 

damages,  p.  262. 
Duty  of  owner  to  avert  or  mitigate 

loss,   p.   263. 
Elements  and  measure  of  damages, 

p.   263. 
Enhancing    damages,    p.    262. 
Excessive    or    inadequate    damages, 

p.  265. 
Exemplary  damages,  p.  265. 
Measure  of  damages,  p.  264. 
Refusal  to  furnish  cars,  p.  364. 
Destination  of  goods  as  aflfecting  duty, 

p.  252. 
Discrimination,  pp.  220,  248,  251,  257: 
Contracting   to   carry   for   one   per- 
son   only,    p.    223. 
Damages,   p.   238. 

Discrimination      in      facilities      and 
cars,  p.  224: 
Discrimination   in   favor  of  one 
/of     several     connecting     car- 
riers,  p.  .224. 
Discrimination    in    switch    and 

trackage   charges,   p.   325. 
General  rule,   p.   224. 
Preference  in  delivery  and  dis- 
tribution  of  cars,  p.   224. 
Use   by   express    companies,    p. 

225. 
With     respect    to    spur    tracks, 
switches     and    belt    lines,    p. 
225. 
With     respect     to    spur    tracks, 
p.    225. 
Equal  terms  for  all  shippers,  p.  231. 
Evidence,   p.   227. 
Injunction,    p.    227. 


DUTY  TO  RECEIVE  AND  CARRY, 

cont'd. 
Discrimination,   cont'd. 

Mandamus,    p.   227. 

Preference   to   shipper   in   order   of 
forwarding  goods,   p.   326. 

Railroads,  p.  230. 

Remedies     for     discrimination,     p. 
327. 

Right  to   discriminate  generally,  p. 
220. 

Special    contractual    obligations,    p. 
223. 

Unjust  or  unreasonable  discrimina- 
tion, p.  220. 

Duty   not   dependent   upon   contract,   p. 
209. 

Duty  to  furnish  shipping  facilities   and 
means    of    transportation,    p. 
315: 
See   infra,    "Discrimination."' 
Adequacy  of  facilities,  p.  319. 
Definiteness  of  demand,  p.  318. 
Demand   in   writing,   p.   217. 
Duty   to   furnish   shipping  facilities, 

p.   316. 
Facilities    for    particular    purposes, 

p.   319. 
General  rules,  p.  315. 
Independent  of  statute,  p.  215. 
Notice  to  carrier,  p.  317. 
Notice  to  whom,  p.  218. 
Place  of  furnishing  cars,  p.  318. 
Reasonable  facilities,  p.  316. 
Requisites    and    sufficiency    of    de- 
mand,  p.    217. 
Specifying  condition  and  danger  of 

goods,  p.  318. 
Time  of  notice,  p.  217. 
Unusual  press  of  business,  p.  346. 
Efifort  to  stifle  competition,  p.  212. 
Enforcement   of   duty,   p.   254. 
Exceptional  causes  justifying,  failure  or 
refusal,  p.  245 : 

Absence    of   requisite    conveniences 

or  capacity,   p.   245. 
Customs   and   habits   of   dealing,   p. 

251. 
Failure  of  shipper  to  insure,  p.  251. 
General  statement,  p.   245. 
Unusual  press  of  business,  p.  346: 
Carriers    "embargo,"    p.    249. 
Causes     beyond    carrier's     con- 
trol,  p.   249. 
Discrimination       or       granting 

privileges,  p.  248. 
Duty  to   advise   shipper  of  de- 
lay, p.  249. 
Duty    to    provide    facilities,    p. 

247. 
Extent   of   duty   to   provide   fa- 
cilities, p.  247. 
General  rules,  p.  246. 
Interference    by    public    works, 

p.   249. 
Interstate     and     intrastate,     p. 

247. 
Military  control,  p.  249. 
Exemplary  damages,  p.  265. 
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DUTY    TO    RECEIVE    AND    CARRY, 

cont'd. 
Explosives,   p.   238. 
Express    companies: 

Duty   as    to    express    companies,    p. 
253. 
Facilities: 

See   infra,   "Duty  to   Furnish    Ship- 
ping    Facilities     and     Means     of 
Transportation.'' 
Failure   of   shipper   to   insure,   p.    251. 
Furnishing  cars: 

See   infra,   "Duty  to   Furnish   Ship- 
ping    Facilities     and     Means     of 
Transportation." 
General    statement   and    explanation    of 

rule,  p.  307. 
Injunction,   p.   254. 
Interstate  and  foreign   commerce: 

Duty     under     interstate     commerce 

act,  p.  3616. 
State   law   providing  for   refusal,   p. 
3516. 
Live  stock  not  properly  loaded,  p.  244. 
Mandamus,  p.  255: 

Right  of  shipper,  p.  256. 
Right  of  state,  p.  255. 
Money,  bank  bills,  etc.,  p.  239. 
Palace  cars: 

See  "Palace  Cars  and  Sleeping  Car 
Companies." 
Payment   of  charges,   p.   233. 
Preference: 

See   infra,   "Discrimination." 
Private  owned  trains  or  cars,  p.  244. 
Prohibited  articles,  p.  238. 
Quality  of  goods,   p.   239. 
Railroads,  p.  210. 

Reason  for  existence  of  rule,  p.  212. 
Receivers,   p.   213. 
Right  to  discontinue  service  to  shipper, 

p.  251. 
Rules  and  regulations: 

Limiting  duty  by  unreasonable  reg- 
ulations, p.   213. 
Rules    and    regulations    of    carriers,    p. 
211: 
Time,    place    and   manner   of    deliv- 
ering freight,  p.   188. 
Sleeping    cars:  . 

See  "Palace  Cars  and  Sleepmg  Car 
Companies." 
Special  contracts: 

Obligation     of    carrier    to    receive, 
transport  and  deliver,  p.  433. 
Strikes,   pp.   250,   257. 
Tender  and   refusal,   p.   228: 
Action   for   refusal: 

See  infra,  "Action  for  Refusal. 
Agents,  p.  230.         _ 
Authority    to    receive    freight    and 

make  contracts,  p.  330. 
Authority  to  tender,  p.  330. 
Character    of    goods    tendered    for 

shipment,   p.   336. 
Condition  and  preparation  of  goods 

tendered,  p.   243. 
Discrimination,    p.    334. 
General  rules,  p.  238. 
Necessity,  p.  228. 


DUTY  TO  RECEIVE  AND  CARRY, 

cojit'd. 
Tender  and  refusal,  cont'd. 

Operation      and      construction      of 

statutes,  p.  233. 
Payment    or    tender    of    charges,    p. 

233. 
Place   and   time   of  offer  for  trans- 
portation, p.  231. 
Private   switches,   p.   233. 
Ready   for   shipment,   p.   239. 
Sunday,  p.  333. 

Tender  of  definite  amount,  p.  229. 
To  whom  tender  must  be  made,  p. 

230. 
Usages  and  customs,  p.  231. 
Tender  of  charges,   p.   233. 
Time  and  order  of  shipment,  p.  235. 
Transfer   companies: 

Character    of    goods    tendered    for 
shipment,    p.   237. 
Unusual  press  of  business,  p.  246: 
Carriers   "embargo,"   p.   249. 
Causes  beyond  carrier's  control,   p. 

249. 
Discrimination     or     granting     priv- 
ileges,  p.   248. 
Duty  to  advise  shipper  of  delay,  p. 

249. 
Duty  to  provide  facilities,  p.  247. 
Extent  of  duty  to  provide  facilities, 

p.     247. 
General  rules,  p.  346. 
Interference    by    public    works,    p. 

249. 
Interstate   and   intrastate,    p.   347. 
Military   control,   p.   349. 
Usages  and  customs,  p.  351. 

EARTHQUAKES 

Loss  or  injury  to  goods,  pp.  736,  737. 

EATING  HOUSES,  p.  1793. 

EJECTION  OF  PASSENGERS,  p.  2407. 
Actions  for  ejection: 

Declaration,   petition   or   complaint: 
See    infra,    "Declaration,    Peti- 
tion   or    Complaint." 
Agent: 

Authority  of  agent,  p.   3438. 
Assault  and  battery: 

See  "Assault  and  Battery." 
Excessive   or   unnecessary  force,   p. 

3053. 
Forcible     expulsion     of     passenger 
by    brakeman    without    authority 
to   expel,   p.   2047. 
Forcible    expulsion    of    passengers, 

p.   2053. 
Justifiable  assault,  p.  2053. 
Bad  character,  p.  2416. 
Brakeman: 

See    infra,    "Liability    for    Acts    of 
Employees." 
Carried   past   destination: 

See    infra,    "Passenger    on    Wrong 
Train,  or  Route,  or  Carried  Past 
Destination." 
Carriers  by  water,  p.  4006. 
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EJECTION    OF   PASSENGERS,   cont'd. 
Character  in  evidence: 

General    character    and    disposition 
of  employee,  p.  2717. 
Children,  p.  2487. 

Companies  and  persons  liable,  p.  2494: 
Carrier's  employees,  p.  3497. 
Connecting    and    co-operating    car- 
riers, p.  2495. 
Consolidated   company,   p.    2494, 
Ejection    by    officer    of    union    sta- 
tion, p.  2494. 
Ejection    from    chartered    train,    p. 

2494. 
Ejection  from  puUman  car,  p.  2497. 
In  general,  p.  24>94. 
Insane     passenger     in     custody     of 

sheriff,  p.   2495. 
Leaving  train  by   order   of  quaran- 
tine officer,  p.  2494. 
Conditions  of  ticket,  p.  2441: 

Conditions      against      transfer,      p. 

2442. 
Conditions    as     to     detachment    of 

coupons,    p.    2442. 
Conditions      as      to      identification, 

signature  and  stamping,  p.  2443. 
Conditions    as    to    use    of    mileage 

book,   p.   2445. 
Entering    car    at    wrong    point,    p. 

2442. 
Failure  to  comply  with  conditions, 

p.  2441. 
Requiring       ticket       as       condition 
precedent  to  right  of  carriage,  p. 
2435. 
Signing  ticket,  p.  2441. 
Conductor: 

See    infra,    "Liability    for    Acts 
of  Employees;"  "Mistake." 
Conclusiveness    of   ticket   or   trans- 
fer   as    between    passenger    and 
conductor,   p.    2462. 
Connecting    carriers: 

Liability   of   connecting   and   co-op- 
erating carriers,  p.  2495: 
Effect   of   traffic   agreement,    p. 

2496. 
Exemption     from     liability,     p. 

3495. 
Generally,   p.   2495. 
Illustrations,    pp.   2496,   2497. 
Contagious    disease,    p.    3416. 
Contributory      negligence,      pp.      2410, 

2428,  2440,  2460,  2484,  3491. 
Coupons: 

Conditions     as     to     detachment     of 
coupons,   p.   3442. 
Damages,   p.   3077: 

Additional     fare     passenger    is     re- 
quired to  pay  to  reach  his  desti- 
nation, p.  3079. 
Aggravation,   p.   3096. 
Elements,    p.    3077. 
Evidence,    p.    2774. 
Excessive  damages,   p.   3097. 
Exemplary   damages: 

See     infra,     "Exemplary     Dam- 
ages." 


EJECTION    OF   PASSENGERS,    cont'd. 
Damages,  cont'd. 

Expenses,  p.  3079. 
Fare  paid,  p.  3079. 
Inconvenience    and    discomfort,    p. 

3079. 
Injuries    caused  by  passenger's    re- 
sistance  to   ejection,   p.   3080. 
Injury   to   health,   p.   3081. 
Loss   of  time,   p.   3079. 
Measure   of  damages,  p,  3077. 
Mental     suffering,     pp.     3049,     3063, 
3064,   3083: 
Damages     are     recoverable    for 
menial       suffering       resulting 
from     wrongful     ejection,     p. 
3083 
,  Ejection   from   a   railroad   train 
or  street   car,   p.   3083. 
Ejection      from      ferryboat,      p. 

3086. 
Infants,  p.  3085. 
Insulting   or   abusive    language, 
p.   3085. 
Mitigation,  p.   3096. 
Palace   cars   and  sleeping   car  com- 
panies, p.  3241. 
Pecuniary  loss,  p.  3078. 
Physical    injuries   and    suffering,   p. 

3080. 
Proximate   cause,   p.   3081. 
Punitive  damages: 

See     infra,    "Exemplary     Dam- 
ages." 
Sickness,   p.   3081. 
Declaration,    petition    or    complaint,    p. 
3620: 
Allegations    as    to    breach    of    duty, 

p.    2620. 
Allegations   as   to   servant   at   fault, 

p.  2624. 
Connection    between    ejection    and 

injury,  p.  3624. 
Description  of  ticket  in  petition,  p. 

2623. 
Ejection  at  improper  place,  p.  3623. 
General   rules,   p.   3630. 
Invalid    ticket    or    misdirection    by 

agent,   p.  2622. 
Necessary  allegations,  p.  2620. 
Negativing  contributory  negligence, 

p.   2625. 
Unauthorized    and    wrongful    eject- 
ment,  p.   2620. 
Use  of  unnecessary  force,  p.  3623. 
Waiver    of    invalidity    of    ticket,    p. 
2622. 
Defective   or   invalid  ticket,   p.   3437: 
Authority  of  agent,   p.   2438. 
Conclusiveness    of    ticket    or    trans- 
fer    as     between     passenger     and 
conductor,   p.   3463. 
Contributory  negligence   of  passen- 
ger,  p.   2440. 
Failure    to    comply   with    conditions 
of   ticket,   p.   2441 : 
See       infra,       "Conditions       of 
Ticket." 
Illustrations,    pp.   3440,   3441. 
In   general,   p.   3437. 


INDEX. 


4199 


EJECTION    OF   PASSENGERS,    cont'd. 
Defective   or  invalid  ticket,  cont'd. 
Mistake: 

See   infra,   "Mistake." 
Mutilated   ticket,   p.   2439. 
Passenger  on  wrong  train,  or  route, 
or  carried  past  destination: 
See  infra,  "Passenger  on  Wrong 
Train,    or    Route,    or    Carried 
Past    Destination." 
Right  to  ticket,  p.  2437. 
Stop  over,  p.  2439. 
Ticket  not  paid  for,  p.  2438. 
Time  limit  of  ticket  expired,  p.  2446. 
Where     passenger     stops     over,     p. 
2439. 
Degree  of  care  required,  pp.  2477,  2480: 
Passenger  under  disability,   p.   2487. 
Disabilities: 

See    infra,    "Ejection    of    Passenger 
under   Disability." 
Dismissal,    discontinuance    and    nonsuit, 

p.  2850. 
Disobedience  of  carrier's  rules,  p.  2420: 
Attempting  to  ride  on  freight  train, 

p.    2423. 
Effect    of   custom,   p.    2421. 
Entering     ladies'     car     or     waiting 

room,    p.    2422. 
Exhibition  of  ticket,  p.  2424. 
Illustrations,    p.    2423. 
Manner   of   entering   conveyance,   p. 

2422. 
Must    not    be    contrary    to    law,    p. 

195. 
Particular  rules,  p.  2421. 
Payment  of  fare,  p.  2424. 
Right  to  eject,  p.  2420. 
Rules   as   to   transportation   of   em- 
ployees, p.  2424. 
Standing  on  platform,   p.  2421. 
Surrender     of     ticket     or    check,  p. 
2423. 
Disorderly  conduct,   p.   2417. 
Drunkenness,    p.   2419: 

Degree   of  care  requirea,  p.  2488: 
Contributory  negligence  of  pas- 
senger, p.  2491. 
Ejection  at  dangerous  place,   p. 

2488. 
General  rules,   p.  2488. 
Illustrations,    pp.    2488,    2489. 
Manner  of  ejection,   p.  2490. 
Proximate     cause    of    injury,   p. 

2490. 
Reasonable  prudence,  p.  2489. 
Duty  of  carrier,  p.  2419. 
Entering  car  at  wrong  point,  p.  2442. 
Evidence,  p.  2708: 

Conductor's   act,   p.   2718. 

Damages,   p.   2774. 

Ejection     for     failure     to    produce 

ticket,  p.  2714. 
Ejection   for  refusal  to  pay  fare,  p. 

2715. 
Evidence   as   to   authority   to    eject, 

p.  2717. 
General  character  and  disposition  of 

employee,  p.  2n7. 
Ratific-ition,   p.   2718. 


EJECTION    OF   PASSENGERS,    cont'd. 
Evidence,  cont'd. 

Relation    of   carrier   and   passenger, 

p.   2711. 
Relevancy    and    materiality  in    gen- 
eral, p.  2708. 
Res  gestie,  p.  2710. 
Time  and  place  of  ejection,  p.  2717. 
Violation     of     statutes,     rules,     and 

regulations,   p.   2716. 
Weight   and   sufficiency,   p.   2781: 
Illustrations,   pp.   2731,-2784. 
Instances   of  sufficiency   of   evi- 
dence, p.   2784. 
Passenger     riding     on      freight 

train,    p.    2783. 
Proximate    cause    of    injury,    p. 

2781. 
Testimony   of  plaintiff,   n.   2784. 
Excessive  damages,  p.  3097. 
Exemplary  damages,  p.  3086: 

Ejection    at    a    dangerous    place,    p. 

3089. 
Ejection   for  refusal  to  pay  fare,  p. 

3090. 
Ejection   from   a    moving    train    or 

street  car,  p.  3095. 
Ejection     of     passenger    in    conse- 
quence   of    repudiation    of    tickets 
by    general    passenger    agent,    p. 
3095. 
Ejection  of  passenger  presenting  an 
improper    ticket    or    one    wrongly 
made   out,   p.   3094. 
Ejection     of    passenger     presenting 
ticket  not  good  on  the  railroad  or 
on  the  particular  train,  p.  3092. 
Ejection    of     passenger     presenting 
ticket  the  time  limit  of  which  has 
expired,  p.   3094. 
Ejection   of    passenger    who   has    a 
ticket   to   a   station   at    which   the 
train   does   not   stop,   p.   3093. 
Ejection    through    mistake    of    con- 
ductor  without    malice    or    unnec- 
essary  force,  p.   3089. 
Ejection  under  mistaken  belief  that 
oassenger's  ticket  is  not  good,   p. 
3093. 
General  rule,  p.  3086. 
Illustrations,  p.  3088. 
In   an  action   against  the   conductor 

of  a  railroad  train,  p.  3096. 
Malicious  acts  of  servant,   pp.  3087, 

3088. 
Passenger   entering   train   or   violat- 
ing rule  of  carrier  for  purpose  of 
being  ejected  and   suing   therefor, 
p.  3096. 
Extra  fares  or  charges,  p.  2466: 

Entering  another  car  of  same  train, 

p.  2466. 
Failure  to  procure  ticket,  p.  2466: 
Absence  of  agent,  p.  2469. 
Amount     in     excess     of     legal 

charge,  p.  2470. 
Extra  fare  for  failure  to  procure 

ticket,   p.   2466 
Illustrations,   p.   2467. 
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EJECTION    OF   PASSENGERS,    cont'd. 
Extra  fares  or  charges,  cont'd. 

Failure    to   procure    ticket,    cont'd. 
Opportunity   to    procure    ticket, 

p,   3468. 
Waiver  of  right  to  demand  ex- 
tra fare,  p.  3470. 
Special  train,  p.  3466. 
Violation  of  regulation  as  to  enter- 
ing car,  p.  S466. 
Failure  to  procure  ticket  or  pay  fare,  p. 
3425: 
Allowing   time    to    procure    fare    oi 
produce    ticket,    pp.     3438,     3435, 
2468. 
Amount  of  tender,  p.  3438. 
Children,  p.  3434. 

Conclusiveness  of  ticket  or  transfer 
as    between    passenger    and    con- 
ductor, p.  2463. 
Conditions  of  ticket: 

See      infra,      "Conditions        of 
Ticket." 
Contributory   negligence,    p.   2438.. 
Defective  or  invalid  ticket: 

See     infra,    "Defective     or    In- 
valid Ticket." 
Duty  to  ascertain  as  to  purchase  of- 

ticket,  p.  3439. 
Duty  to   search  passenger's  pockets 

for   ticket,   p.    3430. 
Ejection  through  mistake  of  holder 

of  valid  ticket,  p.  2464. 
Excessive    fare,    p.    2432. 
'  Extra  fares  or  charges,'  p.  3466: 

See   infra,   "Extra   Fares   or 
Charges." 
Absence  of  agent,  p.  3469. 
Amount    in     excess      of     legal 

charge,  p.  3470. 
Extra    fare    for    failure    to    pro- 
/  cure   ticket,    p.    2466. 

Illustrations,  p.  3467. 
Opportunity    to    procure    ticket, 

p.   3468. 
Waiver  of  right  to  demand  ex- 
tra fare,   p.   2470. 
Failure    of    carrier    to    furnish     evi- 
dence  of   right   to   continue  jour- 
ney, p.  3431. 
Failure   to    comply   with    conditions 
of  ticket: 
See        infra,        "Conditions       of 
Ticket." 
Failure    to    give    transfer,    p.    2431. 
Illustrations,    pp.    3426,    2438. 
Medium  of  payment,  p.  2428. 
I  Mistake : 

'  See   infra,    "Mistake." 

Nonpayment    of    fare    of    child,     p. 

243  4. 
Nonpayment  of  past  fare,   p.  2434. 
Passenger  on  wrong  train,  or  route, 
or  carried  past  destination: 
See       infra.       "Passenger       on 
Wrong    Train,    or    Route,    or 
Carried  Past  Destination." 
Past  fare.  p.  3434. 
Reasonable   opportunity   to   procure 

ticket,   pp.  2428,  2435,  2468. 
Reasonable  time,  pp.  2428,  2439. 


EJECTION    OF   PASSENGERS,   cont'd. 
Failure  to    procure    ticket    or  pay  fare, 
confd. 
Refusal  to    pay    excessive    fare,    p. 

3432: 
Refusal  to  pay  second  fare,  p.  2433. 
Refusal    to    pay    unless   given  bag- 
gage   check,    p.    3427. 
Refusal  to  pay  unless   given   trans- 
fer, p.  3427. 
Refusal  to  pay  unless  provided  with 

seat,  p.  2427. 
Requiring  ticket  as   condition  prec- 
edent to  right  of  carriage,  p.  2435. 
Rights   and   liabilities    of   carrier   in 

general,   p.  3435. 
Right  to  eject,  p.  3435. 
Second  fare,  p.  2433. 
Tender  or  payment  of  fare  to  avoid 
ejection: 
See  infra,   "Tender   or  Payment 
of    Fare   to    Avoid    Ejection." 
Ticket  wrongfully  taken  up,  p.  2431. 
Where  ticket  lost,  p.  2430. 
Force,  p.  3482: 

Contributory   negligence   of  passen- 
ger, p.  3484. 
Determining     degree     of     force,     p. 

2484. 
Ejection  from  ladies'  ear,  p.  3485. 
Necessary  force,  p.  2482, 
Resistance  by  passenger,   p.   2484. 
Unnecessary  force,  p.  2483. 
Use  of  force,  p.  3483. 
Freight  or  mixed  trains: 

Attempting  to  ride  on  freight  train, 

p.  2423. 
Ejection    of    passenger     attempting 

to  ride  on  freight  train,  p.  3423. 
Failure    of   agent   to    give   ticket   in 

addition   to  permit,  p,  2437. 
Reasonable     opportunity    to    obtain 

ticket,  p.  2435. 
Requiring  certain  kind  of  ticket,  p. 

3436. 
Requiring  permit,  p.  2436. 
Requiring  ticket   as   condition   prec- 
edent to  right  of  carriage,  p.  2435. 
Rules  and  regulations  of  carrier,  p. 
2423. 
Gambling,  p.  2417. 
Good  faith  of  employees  no  defense,  p. 

3409. 
Grounds  for  ejection,  p.  2416: 

Disobedience    of    carrier's    rules,    p. 

3430. 
Failure  to  procure  ticket  or  pay  fare: 
See    infra,    "Failure    to    Procure 
Ticket  or  Pay  Fare." 
In  general,  p.  3416. 
Persons  objectionable  as  pas.oengers 
and   disorderly   conduct,   p.   2416. 
Identification,  p.  3443. 
Identification   to   conductor,    p.   3445. 
Improper  language,  pp.  2418,  2481. 
Insanity,  pp.  2416,  3488. 
Instructions,  p.  3017: 

Applicability   to   evidence   and   facts 

of  case,  p.  3031. 
Applicability   to     pleadings     and   is- 
sues, p.  3020. 
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EJECTION    OF   PASSENGERS,    cont'd. 
Instructions,  cont'd. 
Damages,  p.  3030. 
Exemplary  damages,   p.   3030. 
Form  and  requisites,  p.  3017. 
Misleading   instructions,   p.   3018. 
Physical    and    mental    suffering,    p. 

S031. 
Reque'sts,  p.  3033. 
Right  to  eject,  p.  3025. 
Use   of   force   by   carrier's   servants, 

p.   3022. 
Variance   as   to   place   where   plain- 
tiff "claims"  accident  occurred,  p. 
3022. 
Insult,  p.  2481. 
Intruders: 

See     "Licensees,     Trespassers,     In- 
truders, etc." 
Invalid  ticket; 

See    infra,    "Defective     or     Invalid 
Ticket." 
Liability  for  acts  of  employees,  p.  2411: 
Arrest   of  passengers   subsequent  to 

ejection,  p.  2411. 
Ejection   by   brakeman,   p.   2413. 
Ejection  by  conductor,  p.   2411. 
Good  faith  of  employees,  p.  2409. 
In  general,  p.  2411. 
Knowledge  of  station  agent,  p.  2411. 
Moving  conveyance,  p.  2414. 
Negligent    acts    during    ejection,    p. 

2412. 
Persons       assisting      carrier's       em- 
ployees, p.  2414. 
Proximate   cause,   p.   2415. 
Ratification    of     wrongful     acts,    p. 

2415. 
Scope  of  authority,  p.  2414. 
Unauthorized    ejection,    p.    2411. 
Wanton  or  willful  acts,  p.  3413. 
Wrongful    acts    during    ejection,    p. 
3412. 
Liability    for    unauthorized    ejection,    p. 

2408. 
Licensees: 

See     "Licensees,     Trespassers.     In- 
truders, etc." 
Lost  ticket,  p.  2430. 
Manner  of  ejection,  p.  3430: 

Ejection  from  moving  train  or  car: 
See    infra,     "Moving    Train     or 
Car." 
Great   regard   for   safety  of  passen- 
ger,   p.   3480. 
Improper  language,  p.  3481. 
In  general,  p.  2480. 
Insult    or    indignity    to     passenger, 

p.  2481. 
Ordinary  care  required,  p.  2480. 
Provocation   by   passenger,   p.   2481. 
Respectful   treatment,   p.   2480. 
Use  of  force: 

See   infra,   "Force." 
Master  and  servant: 

Sec  infra,  "Liability  for  Acts  of 
Employees." 
Liability    of    employees,    p.    2497. 
Mistake: 

See  infra,  "Mistake." 


EJECTION    OF   PASSENGERS,    cont'd. 
Mental    suffering,    pp.- 3049,    3063,    3064, 

3083. 
Mileage  book,  p.  3445: 

Conditions    as    to    use    of    mileage 

book,  p.  2445. 
Exchange  ticket,  p.  2445. 
Fault  of  carrier,  p.  2445. 
Illustrations,  p.   2446. 
Mistake : 

Effect  of  mistake  of  first  conductor, 
p.   2461: 
Conclusiveness   of  ticket  as  be- 
tween    passenger     and     con- 
ductor, p.  2462. 
Conductor's  check  given  in  ex- 
change for  ticket,  p.  2461. 
In  general,  p.  2461. 
Punching  wrong  part  of  ticket, 

p.  3461. 
Taking  up  wrong  part  of  ticket, 
p.   3461. 
Effect  of  mistake  of  employee  issu- 
ing ticket,  p.  2457: 
Contributory        negligence,      p. 

2460. 
Duty   of  passenger   to   examine 

ticket,   p.  2459. 
Illustrations,   p.   3458. 
Mistake    of    conductor     issuing 

stop-over  ticket,  p.  2460. 
Retaining     ticket     with    knowl- 
edge  of  mistake,   p.   2460. 
Right  to  eject,  p.  2457. 
Ticket  over  connecting  lines,  p. 

2460. 
Time  limit  of  ticket  expired,  p. 

2449. 
Transfer     insufficient     upon    its 
face,   p.   2459. 
Ejection  through  mistake  of  holder 
of   valid    ticket,    p.    2464: 
Intent    of    holder    of    ticket,    p. 

2465. 
Mistake    of     conductor     as    to 
right     to     transportation,     p. 
2464. 
Moving  train  or  car,  p.  2485: 

Leaving   car   in   obedience   to   com- 
mand, p.  2485. 
Liability  of  company,  p.  3485. 
Passenger    not    guilty    of    contribu- 
tory negligence,  p.  2485. 
Mutilated  ticket,  p.  2439. 
New   trial: 

Excessive   damages,   p.   3097. 
Palace  cars  and  sleeping  car  companies, 
p.  3211: 
Bringing  improper  articles  into  car, 

p.   3213. 
Damages,  p.  3241. 
Ejection    by    railway    company,    p. 

3212. 
Evidence    in    actions    for     wrongful 

ejection,  p.  3231. 
Failure  to  pay  fare,  p.  3312. 
Failure   to   procure   proper   railroad 

ticket,  p.  3213. 
Grounds  for  ejection,   p.  3213. 
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EJECTION    OF   PASSENGERS,    cont'd. 
Palace  cars  and  sleeping  car  companies, 

cont'd. 
Liability    for    wrongful    ejection,    p. 

3313. 
Liability   of   railroad,   p.   3497. 
Loss  of  ticket,  p.  3313. 
Manner  of  ejection,  p.  3214. 
Right  to  eject,  p.  3311. 
Voluntary  abandonment,  p.  3214. 
What  constitutes  ejection,  p.  3314. 
Passenger  on  wrong  train,  or  route,  or 

carried   past   destination,   p.   2451: 
Entering  train  with  knowledge  that 

ticket  is  for  opposite  direction,  p. 

2453. 
Fault  of  carrier,  pp.  3451,  3454. 
Fault  of  passenger,  p.  3451. 
Limitations  as  to  trains,  p.  2452. 
Passenger   carried   past    destination, 

p.  2457. 
Passenger   on   wrong   part   of   road, 

p.  2457. 
Passenger   on   wrong   road,   p.   2456. 
Passenger  on  wrong  rotite,  p.  '1455. 
Passenger  on  wrong  train,  p.  2451. 
Reverse  direction,  p.  2453. 
Statutory    requirement    to    stop,    p. 

3455.  ' 
Train    not    stopping    at    passenger's 

destination,  p.  2453. 
Where    a    passenger    agrees    to    get 

ofif    at    an    intermediate    point,    p. 

2455. 
Physical  injury,   necessity  for,   p.   3409. 
Place  of  ejection,  p.  3476: 

Between    stations,   pp.   2476,    2478. 
Carrier  must  exercise  ordinary  care, 

p.  2477. 
Contributory  negligence,  p.  2478. 
General  rule,  p.  2476. 
Illustrations,    pp.    2476-3477. 
Inconvenient  place,  p.  3476. 
Near  dwelling  house,  p.  2478. 
Pleading    and    proof    of    statute,    p. 

3480. 
Reasonable  place,  p.  3476. 
Remote  place,  p.  2476. 
Station  or  stopping  place,  pp.  2476, 

2478. 
Statutory  regulation,  p.   2478. 
Principal  and  agent: 

See  infra,  "Liability  for  Acts  of 
Employees." 
Mistake: 

See  infra,  "Mistake." 
Profanity  and  obscenity,  pp.  3417,   2481. 
Proximate  and  remote  cause,  p.  3415. 
Punitive  damages: 

See  infra,  "Exemplary  Damages." 
Questions  of  law  and  fact,  p.  2:^49: 

As  to  care  exercised  by  plaintiff,  p. 

2853. 
Authority   of   carrier's   employee,   p. 

2851. 
Directing  verdict,  p.  3850. 
Ejection  from  moving  train  or  car, 

p.   2850. 
General  rule,  p.  2849. 
Illustrations,  p.  2S52. 


EJECTION    OF   PASSENGERS,    cont'd. 
Questions   of  law  and  fact,  cont'd. 
Kind  of  ticket  purchased,  p.  2851. 
Manner  of  ejection,   p.   3855. 
Monsuit.  p.  2850. 
Place  of  ejection,  p.  2854. 
Proximate  cause  of  injury,  p.  2852. 
Question  for  jury,  p.  2549. 
Questions     as    to     carrier's    regula- 
tions,   p.    3854. 
Whether  plaintiff  was  passenger,  p. 

3853. 
Whether   reasonable   time    given   to 
produce     ticket    or    pay    fare,    p. 
2851. 
Whether  ticket  gave  right  to  trans- 
portation on  certain  train,  p.  2S51. 
Readmis^ion  after  ejection,  p.  2492: 
Effect   of  readmission,  p.   2494. 
Right   to  readmission,   p.  2492: 

Where       passenger       rightfully 

ejected,  p.  2493. 
Where  passenger  is  wrongfully 
ejected,  p.  2493. 
Reasonable      opportunity     to      procure 
ticket,   pp.    2438,    3435,    3468. 
To   produce   ticket   or  procure   fare, 
pp.  2429,  2435. 
Relation  of  carrier  and  passenger: 

Ejection  for  refusal  to  pay  fare,  p. 

1571. 
Regaining    status    on    train   or   car 
after  ejection,   p.   1543. 
Repayment   of  fare   or  return   of  ticket, 
p.    2491: 
General   rules,   p.   2491. 
Illustrations,  pp.  2491,  3492. 
Requiring  ticket  as  condition  precedent 
to   right   of  carriage,   p.   2435: 
Carriage  on  freight  trains,  p.  3435. 
General  rules,  p.  3435. 
Rights  and   liabilities  of  carrier  in   gen- 
eral, p.  3408: 
Failure    to    procure    ticket    or    pay 
fare,  p.  3435. 
Right  to  resist  ejection,  p.  2486: 
Authorized   ejection,    p.   2486. 
Ejection  in  improper  manner  or  at 

improper  place,  p.   2487. 
General   rule,  p.   2486. 
Illustrations,  pp.  2486,   3487. 
Unauthorized   ejection,   p.   2487. 
Rules   and   regulations: 

See  infra.  "Disobedience  of  Carrier's 
Rules." 
Separation  of  races,  p.  2409. 
Sick  passenger,   p.   2487. 
Signature,  p.  3443. 
Signing  ticket,   p.   3441. 
Sleeping  cars: 

See   infra,   "Palace   Cars   and   Sleep- 
ing  Car   Companies." 
Smallpox,  p.  2416. 
Stamping,  p.  2443. 
Stations  and  stopping  places: 

See   infra,   "Place   of   Ejection." 
Stop  over: 

Where     passenger     stops      over,   p. 
3439. 
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EJECTION    OF    PASSENGERS,    cont'd. 
Tender    or    payment    of    fare    to    avoid 
ejection,  p.  2470: 

After   ejection   commenced,   p.   2473. 

Duty  to  pay  fare  to  avoid  ejection, 
2470. 

Effect  as  waiver  of  rights  under 
ticket,  p.  2475. 

Effect  of  tender  of  fare  before 
ejection,  p.  2471. 

Extra  fare,  p.  2471. 

Failure  to  have  ticket,  p.  2471. 

FaiUire  to  pay  fare  on  demand,  p. 
2472. 

Necessity  of  acquiescence  by  pas- 
senger, p.  2473. 

Tender  by  third  person,  pp.  2472, 
2474. 

When    tender   unnecessary,   p.   2473. 
Tickets  and  fares: 

See  infra,    "Failure    to    Procure 
Ticket  or  Pay  Fare.'' 

Exhibition   of   ticket,   p.    2424. 

Payment  of  fare  on  entering  street 
car,   p.   2424. 

Repayment     of    fare    or    return     of 
ticket: 
See   infra,   "Repayment   of   Fare 
or  Return  of  Ticket." 

Surrender  of  ticket,  p.  2423. 
Time  limit  of  ticket  expired,  p.  2446: 

Effect  of  collateral  agreement  with 
ticket  agent,  p.  2448. 

Effect  of  mistake  of  employee  issu- 
ing ticket,  p.  2449. 

Extension  of  time,  p.  2451. 

Failure  to  run  train  on  time,  p.  2448. 

General  rule,  p.  2446. 

Good  faith   of  passenger,   p.   2450. 

Illustrations,    pp.    2446-2448. 

Notice  of  limitation,  p.  2450. 

Time   limit   must    be    reasonable,    p. 
2450 
Transfer: 

Conclusiveness  of  ticket  or  transfer 
as  between  passenger  and  con- 
ductor, p.    2463. 

Conditions  against  transfer,  p.  2442. 

Duty  to   examine,  p.   3460. 

Failure  of  carrier  to  furnish  evi- 
dence of  right  to  continue  jour- 
ney,  p.  2431. 

Failure  to  give  transfer,  p.  3431. 

Invalid    transfer,   p.   3437. 

Mistake,  p.  2459. 

Refusal  to  pay  unless  given  trans- 
fer, p.  3437. 

Transfer   insufficient   upon    its    face, 
p.  2459. 
Trespassers: 

See    "Licensees,      Trespassers,      In- 
truders,  etc." 
Under  disability,  p.  2487: 

Drunken  passenger,  p.  2488. 

General  rules,  p.  2487. 

Insane  passenger,  p.   2488. 

Sick  passenger,  p.  2488. 
What   constitutes    ejection,   p.    2475: 

Acts  not  constituting  ejection,  p. 
3476. 


EJECTION   OF   PASSENGERS,   cont'd. 
What  constitutes  ejection,  cont'd. 

Leaving   car   in    obedience   to   com- 
mand, p.  2475. 
Physical    ejection    not    essential,    p. 
2475. 
Wrong  train: 

See  infra,  "Passenger  on  Wrong 
Train,  or  Route,  or  Carried  Past 
Destination." 

ELECTION   OF  REMEDIES 

Interstate    and     foreign     commerce,    p. 
8840. 

ELEVATORS 

Carriers  of  passengers,  pp.  1488,  1502. 
Contributory  negligence,  p.  2165: 
Entering  elevator,  p.  3149. 
Entering  moving  elevator,   pp.  3160, 

3307. 
Questions  of  law  and  fact,  pp.  2330, 
2333,   3352. 
Degree  of  care  required,  pp.  1750,  1759, 

1839. 
Evidence: 

Weight  and  sufficiency  of  evidence, 
p.  3837. 
■Freight  elevators,  p.  1759. 
Instructions,  p.  2982: 

Failure  to   exercise  required   degree 

of   care,   p.   2983. 
Illustrations,  pp.  2982-2984. 
Management,  p.  2982. 
Safety  and  sufficiency,  p.  2983. 
Interstate    and    foreign    commerce,    pp. 

3433,  3537. 
Negligence,  p.  1839. 
Opening  and   closing   doors,   p.   1971. 
Questions  of  law  and  fact,  p.  3883: 

Management  of  elevators,  p.  3901. 
Relation  of  carrier  and  passenger: 

Employees  using  elevator,  p.   1583. 
Safety,   p.    1839. 
Sudden  starting,  p.  3837. 

"EMBARGO,"  p.  349. 

Carrier's  "embargo,"  p.  349. 

EMBEZZLEMENT 

Limitation  of  liability,  p.  1080. 

EMPLOYEES 

See   "Master  and   Servant." 

EMPLOYERS'  LIABILITY  ACT 

Interstate    and    foreign    commerce,    pp. 

3462,  3509: 
Classification    of    carriers  and    em- 

plijyees,  p.  3463. 
Distribution   of  damages,   p.   3466. 
Enforcement     act — Jurisdiction      of 

state  courts,  p.  3466. 
Exclusive   operation    uf   fedeial    act, 

p.   3465. 
Existing  contracts,  p.  3464. 
Forbidding  or  invalidating  contract 

or    device    waiving,    modifying    or 

evading  provisions  of  act,  p.  3463. 
Intrastate  employees,  p.  3462. 
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EMPLOYERS'  LIABILITY  ACT,  confd. 

Interstate  and  foreign  commerce,  confd. 

Particular  provisions  considered,  p. 

3465. 
Power  of  congress,  p.  3463. 
Power  of  state,  p.  3509. 
Territories  and  places  under  exclu- 
sive federal  control,  p.  3463. 

EIGHT  HOUR  LAW 

See  "Hours  of  Labor." 

ENEMY 

See  "Public  Enemy." 

ENGINES 

Carriers  of  passengers,  p.  1824. 

EQUAL  PROTECTION  OF  LAWS 

Regulation  of  charges,  p.  60. 

ESTOPPEL 

Bills  of  lading: 

Authority  of  agent,  pp.  304-307. 
Estoppel   of  carrier   to   deny   condi- 
tions  and   representations   in   bill, 
p.   374. 
Estoppel  of  carrier  to  set  up  title  in  an- 
other, p.  517. 
Limitation  of  liability: 

Agreed  valuation,  p.  1071. 
Estoppel  of  shipper,  p.  1025. 
Stipulations     limiting     time     within 
which    suit    must    be    brought,  p. 
1126.     ■ 
Penalties  for  overcharge,  p.  145. 
Penalty  for  delay,  p.  155. 

EVIDENCE 

Actions    against    carrier    for    breach    of 
contract,  p.  462: 
Admissibility,   p.  463. 
Best  and  secondary  evidence,  p.  464. 
Evidence  as  to  net  profits,  p.  464. 
Necessity  for  production   of  bill   of 

lading,  p.  464. 
Parol  evidence,  p.  464. 
Reception  of  evidence,  p.  464. 
Relevancy  and  competency,  p.  463. 
Sufficiency  of  evidence,  p.  465. 
Usages  and  customs,  p.  464. 
Action  for  refusal  to  carry,  p.  261. 
Arrest,  p.  3786. 

Assault  and   battery,   pp.   2767,   2768: 
Weight  and  sufficiency  of  evidence, 
p.   2785. 
Baggage: 

See    "Baggage." 
Bills  of  lading: 

As  evidence  of  quantity,  quality  or 

condition   of   goods,  p.   345. 
As  evidence  of  quantity,  quality  or 
conditions  of  goods: 
As  evidence   of  quality  or  con- 
dition of  goods,  p.  345. 
As     evidence     of     quantity     or 

weight  of  goods,  p.   346. 
Bill  made  exclusive  evidence  of 
quantity  by  agreement,  p.  347. 


EVIDENCE,  conrrf. 
Bills  of  lading,  cont'd. 

As  evidence  of  receipt  and  accept- 
ance  of  shipments,  p.   341. 

As  evidence  or  warranty  of  title  or 
ownership,   p.   348.  ^ 

As  warranty  or  evidence  of  quan- 
tity, quality  or  condition  of  goods, 
p.  343. 

Bill  of  lading  as  evidence  of  con- 
tract, p.  428. 

Bill  of  lading  or  receipt  as  evidence, 
p.   395. 

Destination  or  place  of  delivery,  p. 
341. 

Evidence  of  title  of  receipt  of  ship- 
ment, p.  341. 

Necessity  of  producing  bill  of  lad- 
ing, p.  839. 

Production  of  bill  of  lading  or 
proof  of  contents,  p.  405. 

Proof  of  execution  of  bill,  p.  406. 

Burden   of   proof: 

See   "Presumptions   and   Burden   of 
Proof." 
Carrier  as  warehouseman,  p.  916. 

Carriers  by  water: 

See  "Carriers  by  Water." 

Carriers  of  goods: 

Carrier  as  warehouseman,  p.  917. 
Contracts: 

See  "Contracts." 
Delay  in  transportation  or  delivery: 
See   infra,   "Delay  in  Transpor- 
tation or  Delivery." 
Delivery  by  carrier: 

See  "Delivery  by   Carrier." 
Evidence  of  delivery: 

See  "Delivery  to  Carrier." 
Loss  or  injury  to  goods: 

See    infra,    "Loss    or    Injury   to 
Goods." 
Carriers  of  live  stock,  pp.  1450,   1459: 
Admissibility    of    evidence    in    gen- 
eral, p.  1459. 
Admissibility      of     evidence     under 

pleadings,  p.  1460. 
Car   infected   with    disease,   p.    1472. 
Contracts,   p.   1467. 
Damages,  pp.  1463,  1468. 
Degree   of   proof    required,   p.   1467. 
Delay    in    transportation,    pp.    1461, 

1468. 
Evidence   admissible  to   show  dam- 
ages sustained,  p.  1463. 
Evidence  as  to  negligence,  p.  1465. 
Failure   to   unload,  feed,   and  water 

live  stock,  p.  1473. 
Market  value,  p.   1464. 
Nature,   condition   and   character  of 

animal  injured,  p.  1465. 
Negligence,    p.    1470: 

Gross,   willful  or  wanton   negli- 
gence, p.  1471. 
Making  prima  facie  case  against 

carrier,   p.   1470. 
Sufficiency    of    proof    of    negli- 
gence,  p.   1470. 
Opinion  evidence,  p.   1461. 
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EVIDENCE,   cont'd. 

Carriers  of  live  stock,  cont'd. 

Secondary   evidence,  p.   1461. 
Showing  proximate  cause  of  injury, 

p.   1472. 
Weiglit   and   sufficiency,   p.   1467. 
Carriers  of  passengers,  p.  2704:   ., 

Assaults,    insults,    etc.,    by   servants, 

pp.    2768,   27S3: 
As  to  injury,  p.  2771: 

Connecting    injuries    and    negli- 
gence   or  breach   of    duty,   p. 
2771. 
Evidence  as  to  existence  of  in- 
jury,  p.   2771. 
Nature  and  extent  of  injury,  p. 

2772. 
Statement    prepared    by    physi- 
cian,  p.    2773. 
Burden  of  proof: 

See    "Carriers    of    Passengers." 
Competency    of   employees    or    care 

in  selecting  them,  p.  2766. 
Condition  of  vehicle  and  appliances, 

p.  2739. 
Damages,    p.    2773. 
Delay,     failure     to     make     schedule, 

connections,    etc.,    p.    2707. 
Effort  to  escape  danger,  p.  2766. 
Ejection  of  passengers: 

See  "Ejection  of  Passengers." 
Evidence     to    establish     contract,   p. 

2704. 
Evidence    to    rebut   presumption   of 
negligence     arising     from    in- 
jury: 
See  "Presumptions   and  Burden 
of  Proof." 
Failure   or   refusal   to   honor   ticket, 

mileage,  etc.,  p.  2705. 
Failure  or  refusal  to  put  off  at  des- 
tination,  p.   2706. 
Failure    or    refusal    to    receive    and 

carry,   p.   2704. 
Instructions    must   be   applicable   to 

evidence,  p.  2931. 
Management  of  conveyance,  p.  3756. 
Negligence    or    cause    of    injury,    p. 
2720; 
Accommodation    and    duties    in 

transit,  p.  2754. 
Assaults,   insults,    etc.,   by   serv- 
ants,  p.   2768. 
Carriage  beyond  destination,   p. 

2753. 
Character  of  parties,  p.  3726. 
Competency    of    employees     or 
care     in     selecting     them,     p. 
2766. 
Condition   of  track   or   roadbed, 

p.   2734. 
Condition  of  vehicles  and  appli- 
ances, p.  2739. 
Degree  of  care,  p.  2722. 
Evidence     of     other     accidents, 

transactions,   etc.,   p.   3725. 
Facts    constituting    transaction, 

p.  2723. 
Failure    to    protect    from    third 
persons,   p.   2767. 


EVIDENCE,   cont'd. 

Carriers  of  passengers,  cont'd. 

Negligence  or  cause  of  injury,  cont'd. 
Habit  or  custom,  p.  2725. 
Management   of   conveyance,   p. 

2756. 
Materiality,  p.  2720. 
Matter   to   show   notice   to    car- 
rier, p.  2723. 
Parts   of  transaction,  p.   2723. 
Receiving  and   discharging  pas- 
sengers, p.  3743. 
Relevancy,  p.  2720. 
Rule  regulating  conduct  of  pas- 
sengers, p.  2734. 
Rule    requiring    notice    of    acci- 
dent— Evidence    show    no    re- 
port, p.  2734. 
Rules  of  carrier,  p.  3723. 
Statement    and    declarations,    p. 

2723. 
Stations  and  stopping  places,  p. 

2726. 
Subsequent  repairs,  p.  2731. 
Time   to   board   or  alight — Sud- 
den starting,  p.  3749. 
Other    accidents    and    transactions, 

pp.  2725,  2730,  2737. 
Preponderance  of  evidence,  p.  2778. 
Presumptions  and  burden  of  proof: 

See  "Carriers  of  Passengers." 
Protection   and   accommodations,   p. 

2707. 
Receiving   and    discharging    passen- 
gers,  p.   3743. 
Relation    of   carrier   and   passenger, 

p.   2718. 
Roadbed  and  track,  p.  2734. 
Variance: 

See   "Variance." 
Weight   and   sufficiency,   p.   2777: 
Aiding     in     making    arrests,    p. 

3786. 
Assaulting,  passenger,  p.  2785. 
Boarding  moving  car,  p.  3814. 
Carrying  passenger  past  station, 

p.  2831. 
Collision,    p.    2809. 
Companies  or  persons  liable  for 

injuries,    p.    2834. 
Controlling     conduct     of     other 

passengers,    p.   2786. 
Defective     instrumentalities     or 

premises,  p.  2821. 
Defective     means     and     instru- 
mentalities,  p.   2801. 
Derailment,   p.   2806. 
Ejection   of   passenger,   p.   2781. 
Elevators,  p.   2837. 
Escorting       passenger       across 

track,  p.  2786. 
Evidence    to    rebut    presumption 
of  negligence  arising  from  in- 
jury, p.   2838. 
Freight   train,   p.   3780. 
Illustrations,   pp.   2777-2781. 
In  general,  p.  2777. 
Inviting    passenger    on    engine, 
p.  2787. 
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EVIDENCE,   confd. 

Carriers  of  passengers,  cont'd. 

Weight  and  sufficiency,  cont'd. 

Limitation    of   liability,   p.   2836. 
Negligence  after  passenger  has 

fallen,  p.   2806. 
Negligence    as    to    management 
of  conveyances  in  general,  p. 
2796. 
Negligence    causing     passenger 

to  fall  from  vehicle,  p.  2801. 
Negligence  in  respect  to  condi- 
tion  of   carrier's   premises,   p. 
2788. 
Negligence  in  respect  to  condi- 
tion of  transportation,  p.  2790. 
Negligence  in  taking  up  passen- 
gers, p.  2814. 
Negligent  acts  of  employees,  p. 

2781. 
Negligent    backing    of    car,    pp. 

2818,  2831. 
Negligent  coupling  cars,  p.  2819. 
Negligent   management  of  con- 
veyance, p.  2802. 
Negligent  pushing  of  passenger 

from  train,  p.   2819. 
Negligent      pushing     passenger 

from   car,   p.    2805. 
Negligent  setting  down  passen- 
gers, p.  2820. 
Negligent    shutting   of    gate    on 

passenger,   p.   2819. 
Negligent    starting    of    car,   pp. 

2816,  2824. 
Negligent    stopping    of    car,    p. 

2824. 
Negligently     closing     door,     p. 

2787. 
Passenger  alighting  from   mov- 
ing  train,    p.   2822. 
Passenger      boarding      car      on 

wrong  side,  p.  2816. 
Passenger   injured    after   alight- 
ing, p.  2832. 
Passenger     injured     by     brake 

handle,  p.  2819. 
Passenger     injured     by     missile 
from   outside   of   car,   p.   278J.. 
Place   of  taking  up   passengers, 

p.  2814. 
Preponderance   of  evidence,   pp. 

2777,    2778. 
Proximate    cause,   p.   2779. 
Putting  up   berth,  p.   2787. 
Character: 

See  "Character  in   Evidence.'' 
Commissions: 

Admissibility,  p.  127. 
Connecting  carriers: 

See   "Connecting   Carriers." 
Contributory   negligence: 

See  "Contributory  Negligence." 
Criminal  law,  p.  182: 

Admissibility,    p.    182. 
Weight   and   sufficiency,   p.   182. 
Damages: 

Carriers  of  live  stock,  p.  1358. 
Carriers   of   passengers,   p.   2773: 
Damages  for  breach  of  contract, 
p.   2773. 


EVIDENCE,  confd. 
Damages,   cont'd. 

Carriers  of  passengers,  cont'd. 

In     actions     for     ejectment,     p. 

2774. 
In   actions    for   personal   injury, 

p.  2775. 
Mitigation    or    aggravation,    p. 

2774. 
Punitive  damages,  p.  2776. 
Dead  bodies,  p.  1255. 
Degree  of  care  required: 

Carriers  of  passengers,  p.  2722. 
Delay   in   transportation   or   delivery,   p. 
691: 
Admissibility  of  evidence,  p.  691. 
Weight  and  sufficiency  of  evidence, 
p., 694. 
Delivery   by   carrier: 

Action    for    failure    to    deliver,    pp. 
585,    586,    589. 
Delivery  to  carrier: 

See  "Delivery  to  Carrier." 
Demurrage,  p.  717. 
Ejection   of  passengers,  p.  2708: 
Conductor's  act,  p.  2718. 
Damages,  p.  2774. 
Ejection     for     failure     to     produce 

ticket,   p.   27]4. 
Ejection  for  refusal  to  pay  fare,  p. 

2715. 
Evidence   as    to   authority   to    eject, 

p.    2717. 
General  character  and  disposition  of 

employee,  p.  2717. 
Ratification,  p.  2718. 
Relation    of   carrier   and    passenger, 

p.   2711. 
Relevancy    and    materiality    in    gen- 
eral, p.  2708. 
Res   gestae,   p.   2710. 
Time  and  place  of  ejection,  p.  2717. 
Violation     of     statutes,     rules,    and 

regulations,   p.   2716. 
Weight  and   sufficiency,  p.   2781: 
Illustrations,    pp.    2781-2784. 
Instances   of   sufficiency   of   evi- 
dence, p.   2784. 
Passenger     riding     on     freight 

train,   p.   2783. 
Proximate     cause   of    injury,    p. 

2781. 
Testimony   of  plaintiff,   p.   2784. 
Elevators: 

Weight  and  sufficiency  of  evidence, 
p.  2837. 
Injunction,  p.  134. 
Instructions: 

Weight  and  sufficiency  of  evidence, 
p.  3008. 
Interstate  and  foreign  commerce: 

See   "Interstate   and   Foreign    Com- 
merce." 
Licensees,  trespassers,  intruders,  etc.,  p. 
2544: 
Admissibility,    p.   2544. 
Weight   and   sufficiency,   p.   2545. 
Limitation   of  liability: 

See   "Limitation    of    Liability." 
Carriers  of  live  stock: 

See    "Carriers    of    Live    Stock." 
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EVIDENCE,  cont'd. 

Limitation  of  liability,   cont'd. 

Stipulations  abrogating  rules  of  evi- 
dence, p.  1130. 
Loss   or  injury  to  goods: 

Admissibility   of  evidence,   p.   830: 
As  to  care  exercised,  p.  833. 
Character  of  goods,  p.  832. 
Competency   of   servant,   p.   83-1. 
Condition  of  car,  p.  834. 
Condition  of  goods,  p.  832. 
Evidence  of  custom,  p.  833. 
Evidence  of  other  losses,  p.  832. 
Evidence  of  subsequent  precau- 
tions, p.  834. 
Nature    of   liability,    p.    831. 
Proof  of  loss,  p.  831. 
Relevancy     and    materiality     of 

evidence,  p.  830. 
Title    to    property    shipped,    p. 

831. 
Value  of  goods   and  amount  of 

damage,  p.  833. 
Weight  of  goods,   p.   832. 
Evidence    admissible    under     plead- 
ings, p.  810: 
In  general,  p.  810. 
Particular   instances,    p.   811. 
Under  general  issue  or  general 
denial,  p.  811. 
Matters  to  be  proved,  p.  812. 
Necessity   of  producing  bill   of  lad- 
ing,   p.    829. 
Weight  and  sufficiency  of  evidence, 
p.  839: 
Delivery     to    carrier    in     sound 
condition  and  delivery  to  con- 
signee  in   damaged   condition, 
p.   842. 
Evidence   insufficient   to   sustain 

verdict  for  plaintiff,  p.  839. 
Evidence     sufficient    to     sustain 
verdict  or  judgment  for  plain- 
tiff,  p.   839. 
Execution   of   bill   of   lading,   p. 

840. 
General  rule,  p.  839. 
Identification   of   goods   lost,   p. 

845. 
Illustrations,    pp.    840,    841,    845. 
Negligence,  p.  843. 
Ownership,  p.  840. 
That   carrier  received  goods,   p. 

841. 
That   goods   lost   while   in   cus- 
tody of  carrier,  p.  841. 
Market   reports,   p.    863. 
Market  value,  p.  693: 

Carriers  of  live  stock,  p.  1358. 
Negligence: 

Carriers  of  passengers,  p.  2720: 

Accommodation    and    duties    in 

transit,  p.  2754. 
Aiding     in    making    arrests,     p. 

2786. 
Assaulting  passenger,  p.  2785. 
Assaults,   insults,   etc.,   by   serv- 
ants,  p.  2768. 
Boarding  moving  car,  p.  2814. 
Carriage      beyond     destination, 
pp.    2753,    2831. 


EVIDENCE,  cont'd. 
Negligence,  cont'd. 

Carriers   of  passengers,   cont'd. 

Character  of  parties,  p.  2736. 

Collision,   p.   3809. 

Companies  or  persons  liable  for 
injuries,  p.  2834. 

Competency  of  employees  or 
care  in  selecting  them,  p. 
3766. 

Condition  of  track  or  roadbed, 
p.    3734. 

Condition  of  vehicle  and  appli- 
ances, p.  3739. 

Controlling  conduct  of  other 
passengers,  p.  2786. 

Defective  instrumentalities  or 
premises,  p.  3821. 

Defective  means  and  instrumen- 
talities, p.  3801. 

Degree  of  care,  p.  2722. 

Derailment,   p.   3806. 

Elevators,  p.  3837. 

Ejection    of   passenger,   p.   3781. 

Escorting  passenger  across 
track,  p.  3786. 

Evidence  of-  other  accidents, 
transactions,  etc.,  p.  3735. 

Evidence  to  rebut  presumption 
of  negligence  arising  from  in- 
jury, p.  2838. 

Facts  constituting  transaction, 
p.    3723. 

Failure  to  protect  from  third 
persons,  p.  3767. 

Habit  or  custom,  p.  2725. 

Inviting  passenger  on  engine,  p. 
2787. 

Limitation   of   liability,   p.    2836. 

Materiality,  p.  2720. 

Matter  to  show  notice  to  car- 
rier, p.  2723. 

Management  of  conveyance,  p. 
2756. 

Negligence  after  passenger  has 
fallen,   p.   2806. 

Negligence  as  to  management 
of  conveyances  in  general,  p. 
2796. 

Negligence  causing  passenger 
to   fall   from   vehicle,   p.   2801. 

Negligence  in  respect  to  condi- 
tion of  carrier's  premises,  p. 
2788. 

Negligence  in  respect  to  condi- 
tion of  means  of  transporta- 
tion,  p.   2790. 

Negligence  in  taking  up  pas- 
sengers, p.  2814. 

Negligent  acts  of  employees,  p. 
2781. 

Negligent  backing  of  car,  pp. 
3818,   3831. 

Negligent  coupling  cars,  p.  2819. 

Negligent  management  of  con- 
veyance, p.  2802. 

Negligent     pushing     passenger 

from    car,    p.    2805. 
Negligent  pushing  of  passenger 

from   train,   p.    3819. 
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EVIDENCE,  cont'd. 
Negligence,  cont'd. 

Carriers  of  passengers,  cont'd. 

Negligent  setting  down  passen- 
gers, p.  2820. 
Negligent    shutting   of    gate    on 

passenger,  p.  2819. 
Negligent    starting    of    car,    pp. 

2816,    2824. 
Negligent    stopping    of    car,    p. 

2824. 
Negligently     closing     door,     p. 

2787. 
Parts   of  transaction,   p.   2723. 
Passenger  alighting  from  mov- 
ing train,  p.  2822. 
Passenger      boarding     car      on 

wrong  side,  p.  2816. 
Passenger   injured   after   alight- 
ing,  2832. 
Passenger     injured     by     brake 

handle,  p.  2819. 
Place   of   taking  up  passengers, 

p.  2814. 
Putting  up  berth,  p.  2787. 
Receiving  and  discharging  pas- 
sengers, p.  2743. 
Relevancy,  p.  2720. 
Rule  regulating  conduct  of  pas- 
sengers, p.   2724. 
Rule    requiring    notice    of    acci- 
dent— Evidence    show    no    re- 
port, p.   2724. 
Rules  of  carrier,  p.  2723. 
Statements  and   declarations,   p. 

2723. 
Stations  and  stopping  places,  p. 

2726. 
Subsequent  repairs,  p.  2721. 
Time   to   board   or  alight — Sud- 
den starting,  p.  2749. 
Notice: 

Evidence  to  prove  notice  of  special 
circumstances,  p.  651. 
Notice  of  loss  and  presentation  of  claim, 
p.  1117: 
Admissibility  of  evidence  as  to  rea- 
sonableness,  p.   1096. 
Carriers  of  live  stock,  pp.  1415,  1416, 

1432,    1433. 
Proof  of  waiver,  p.  1115. 
Proof    that    notice    not    given    local 

agent,  p.  1117. 
Sufficiency  of  evidence,  p.  1117. 
Weight  and   sufficiency  of  evidence 
as  to  reasonableness,  p.  1096. 
Overcharge,  p.  1201: 

Admissibility  of  evidence,  p.  1201. 
Examination   of  witnesses,   p.   1201. 
Judicial  notice,  p.  1201. 
Presumptions  and  burden  of  proof, 

p.  1201. 
Weight  and  sufficiency  of  evidence, 
p.  1203. 
Palace  cars  and  sleeping  car  companies: 
See  "Palace  Cars  and  Sleeping  Car 
Companies." 
Penalties   for   violations   of   regulations: 
See  "Penalties  for  Violations  of  Reg- 
ulations." 


EVIDENCE,  cont'd. 

Physical   examination,  p.  2773. 
Preferences  and  discriminations,  pp.  227, 

1191. 
Presumptions  and  burden  of  proof: 

See   "Presumptions   and   Burden   of 
Proof." 
Proximate  cause: 

See  "Proximate  Cause." 
Receipt: 

Bill  of  lading  or  receipt  as  evidence, 

p.  295. 
Receipt  as  evidence  of  contract,  p. 
428. 
Relation   of   carrier   and   passenger,   pp. 
2711,  2718:  , 

Admissibility,  p.  2718. 
Evidence  as  to  conditions  in  ticket,. 

p.   2712. 
Identity  of  plaintifif,   p.  2714. 
Identity  of  ticket,  p.  2713. 
Illustrations,     pp.     2710-2714,     2718- 

2720. 
Immaterial  evidence,  p.  2711. 
Representations    by     employee,     p. 

2713. 
Weight   and   sufficiency,  p.   2834. 
Res   gestae: 

See  "Res  Gestae." 
Route,  p.  502. 

Rules  and  regulations  of  carrier,  p.  2298: 
Carriers   of   passengers,   p.   2723: 
Competency     as      evidence,      p. 

2723. 
Dependent  on  degree  of  care  re- 
quired,  p.    2724. 
Passenger   not   relying   on   rule, 

p.    2723. 
Passenger  without  knowledge  of 

rules,   p.   2724. 
Rule    requiring    notice    of    acci- 
dent, p.   2724. 
Sleeping  car  companies: 

See  "Palace  Cars  and  Sleeping  Car 
Companies." 
Special  damages,  p.   860. 
Stations  and  stopping  places,  p.  2726: 
Abandonment    of    original    stopping 

place,  p.  2733. 
Condition   of  vehicle,  p.  2733. 
Evidence   as   to  accommodations   of 

other  party,  p.  2727. 
Evidence  as   to   degree   of   care   re- 
quired, p.  2728. 
Evidence  to  establish  degree  of  care 

required,   p.   2727. 
Explanation    of    situation    and    sur- 
rounding   circumstances,    p.    2730. 
Failure  to   use  precautionary  meas- 
ures— Collateral   matters,   p.   2730. 
Irrelevant  and  immaterial  evidence,. 

p.   2726. 
Other    accidents    and    transactions, 

pp.    2725,   2730,    2737. 
Special  circumstances,   p.   2727 
Subsequent    repairs    or    changes,    p. 

2733. 
To   show   condition   of   premises   or 
facilities,   p.   3728. 
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EVIDENCE,  cont'd. 

Stations   and  stopping  places,  cont'd. 

To   show  liability  for  particular  fa- 
cilities used,  p.  2733. 
To    show    notice    of    condition     of 

premises  or  facilities,  p.  3733. 
Weight  and  sufficiency  of  evidence 
as  to  negligence  in  respect  to  con- 
dition    of     carrier's     premises,     p. 
3788. 
Tickets  and  fares: 

Failure    or    refusal  to  honor  ticket, 
mileage,  etc.,  p.  2705. 
Trespassers,  p.  3544. 
Usages  and  customs: 

See  "Usages  and  Customs." 

EXCLUSIVE   PRIVILEGES,   p.   98. 

To  corporations  or  individuals  engaged 
in  transporting  passengers  and  bag- 
gage to  and  from  railroad  depots, 
p.   99. 

To   express  companies,  p.  98. 

To  ship  using  a  wharf  or  dock  con- 
structed by  a  railroad  company,  p.  102. 

To  the  use  of  a  switch   track,  p.   103. 

EXCURSIONS 

Carriers   of  passengers,   p.   1640: 
Liability  of  carrier,  p.  2091. 

EXECUTION 

Goods  seized  under  legal  process,  p.  573. 
Loss  or  injury  to  goods,  p.  767. 
Stoppage  in  transitu,  p.  1318. 

EXEMPLARY  DAMAGES 

Baggage,  p.  3197. 
Carriers  of  passengers: 
Arrest,    p.    3073. 
Assault   and    battery,    p.    3070. 
Breach  of  contract,  p.  3053. 
Evidence,  p.  3776. 
For  breach  of  contract,   p.  3053: 
Carrying  beyond  destination,  p. 

3057. 
Delay  in  transportation,  p.  3056. 
Exemplary  damages  not  recov- 
erable   for    mere    neglect     of 
duty,  p.   3053. 
Failure   to  carry  to  destination, 

p.   3056. 
Failure  to   stop  train   or  car  at 
station   or   where   proper   sig- 
nal  is   given,   p.   3055. 
General  rule,  p.  3053 
Refusal     of     transportation,    p. 

3055. 
What  may  be  considered  in  as- 
sessing  damages,  p.  3058. 
Gross    negligence,    pp.     3067,     3068, 

3069. 
Injury    resulting    from    reckless    in- 
difference    to     rights    of    passen- 
ger, p.  '3066. 
Insults,  p.  3070. 
Personal  injuries,  p,  3065. 
Questions  of  law  and  fact,  pp.  2853, 

3861. 
Threats,  p.  3070. 
Wrongful  arrest,  p.   3073. 


EXEMPLARY  DAMAGES,  confd. 

Delay  in   transportation   or   delivery,   p. 

651. 
Delivery  by  carrier,  p.  594. 
Duty  to  receive  and  carry,  p,  265. 
Ejection  of  passengers,  p.  3086: 

Ejection  at  a  dangerous  place,  p. 
3089.     . 

Ejection  for  refusal  to  pay  fare,  p. 
3090. 

Ejection  from  a  moving  train  or 
street   car,   p.   3095. 

Ejection  of  passenger  in  conse- 
quence of  repudiation  of  tickets 
by  general  passenger  agent,  p. 
3095. 

Ejection  of  passenger  presenting  an 
improper  ticket  or  one  wrongly 
made  out,  p.  3094. 

Ejection  of  passenger  presenting' 
ticket  not  good  on  the  railroad  or 
on  the  particular  train,  p.  3092. 

Ejection  of  passenger  presenting 
ticket  the  time  limit  of  which  has 
expired,  p.  3094. 

Ejection  of  passenger  who  has  a 
ticket  to  a  station  at  which  the 
train  does   not  stop,  p.  3093. 

Ejection  through  mistake  of  con- 
ductor without  malice  or  unnec- 
essary force,  p.  3089. 

Ejection  under  mistaken  belief  that 
passenger's  ticket  is  not  good,  p. 
3093. 

General  rule,  p.  3086. 

Illustrations,  p.  3088. 

In  an  action  against  the  conductor 
of  a  railroad  train,  p.  3096. 

Malicious  acts  of  servants,  pp.  3087, 
3088. 

Passenger   entering  train   or  violat- 
ing rule  of  carrier  for  purpose  of 
being  ejected'  and  suing  therefor, 
p.  3096. 
Loss  or  injury  to  goods,  p.  860. 
Palace  cars  and  sleeping  car  companies, 

p.    3340. 
Tickets   and   fares: 

Excessive  and  unauthorized  charges, 
p.   1606. 

EXEMPTION  FROM  LIABILITY 

See    "Limitation   of   Liability." 

EXEMPTION  FROM  NEGLIGENCE 

See   "Limitation   ot   Liability." 

EXEMPTION    FROM    REGULATION 
BY  CHARTER  OR  STATUTE,  p.  62. 

Consolidation,  p.  65. 
Lease,  p.  64. 

Necessity  for  positive  and  clear    words 
of  exemption,  p.  63: 
Doctrine  illustrated,  p.  63. 
Doctrine  stated,  p.  62. 
Purchase,  p.  64. 

Succession   to   rights    of   company   enti- 
tled to  exemption,  p.  64. 
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EXPERT  AND  OPINION  EVIDENCE 

Carriers  of  live  stock,  p,  1461. 
Contributory   negligence,   p.  2295. 
Delay   in   transportation   or   delivery,   p. 

693. 
Loss  or  injury  to  goods,  p.  837: 
Value,  pp.  863,  865. 

EXPLOSIONS  AND   EXPLOSIVES 

Carrier  as  warehouseman: 

'Storing  'explosives    with    goods,    p. 
915. 
Carriers  by  water,  p.  40ai. 
Carriers   of  passengers,  p,  1835. 
Duty  to  receive  and  carry,  p.  238. 
Interstate     and    foreign     commerce,    p. 

3428. 
Liability    of    carrier,    p.    766. 
Limitation  of  liability,  p.  944. 

EXPRESS  COMPANIES 

See   "When   Liability   Commences." 
See   "Carriers   of    Goods,"   for   gen- 
eral   rules    applicable    to    express 
companies. 
Bill  of  lading: 

See  "Bill  of  Lading." 
Carrier  as  warehouseman: 

See   "Carrier  as  warehouseman." 
Charges: 

Statutes  regulating  rates  of  railroad 
companies    not    applicable    to    ex- 
press companies,  p.  65. 
Claim: 

See  "Notice  of  Loss  and  Presenta- 
tion of  Claim." 
Control  and  regulation,  pp.  22,  27. 
Criminal  law: 

Failure  to  deliver  express  matter  to 
consignee,  p.  179. 
Delay  in  transportation  or  delivery: 
See    "Delay    in    Transportation    or 
Delivery." 
Delivery: 

See    "Delivery    by    Carrier." 
Necessity   for   personal   delivery,   p. 
534. 
Delivery  by  carrier: 

See   "Delivery  by  Carrier." 
Duty  to  receive  and  carry: 

See      "Duty     to     Receive     and 
Carry." 
Duty   as   to    express    companies,    p. 
253. 
Exclusive  privileges: 

Grant  by   railroads   and  street  rail- 
roads, p.  98. 
Facilities    and    accommodations    to     be 
furnished    by    railroad    cnmpanies    to 
express  companies,  p.  lOS. 
Forwarder: 

Limiting    liability    to    that    of    for- 
warder or  warehouseman,  p.  3369. 
Franks,   p.   3696. 
Injury  to  goods: 

See  "Loss  or  Injury  to  Goods." 
Interstate    and    foreign     commerce,    pp. 
3431,  3468,  3525,  3526,  3614. 
Delivery  of  goods,  p.   3526. 
Discriminations,    p.    3526. 
Power  of  state,  p.  3525. 


EXPRESS  COMPANIES,  cont'd. 
Licensees,   trespassers,   intruders,   etc: 
Persons    having    business    with    ex- 
press company  or  other  carrier,  p. 
3503. 
Limitation  of  liability,  p.  2100: 

See    "Limitation    of    Liability." 
Agreed  valuation,   p.   1058. 
Connecting  carriers,  p.   3346. 
Limitation  of  liability  in  receipt,  p. 
3654. 
Limits  established  by  express  company, 

p.  271. 
Loss  or  injury  to  goods,  p.  767: 

See  "Loss  or  Injury  to   Goods." 
Money: 

Liability    of    express     company,    p. 
770. 
Notice '  of     loss     and     presentation    of 
claim : 
See  "Notice  of  Loss  and  Presenta- 
tion of  Claim." 
Presentation  of  claim: 

See  "Notice  of  Loss  and  Presenta- 
tion of  Claim." 
Railroad  commission,  p.  24. 
Railroads: 

Duty   as    to    express    companies,    p. 
253. 
Refusal    to    deliver    freight    or   express 
matter  to   consignee: 
Penalty: 

See  "Penalties  for  Violations  of 
Regulations." 
Stoppage  in  transitu: 

See  "Stoppage  in  Transitu." 
Taxation,   pp.   3576,   3594. 

Constitutionality,    p.    3576. 

Gross  receipts,  p.  3578. 

License    and     occupation     tax,    pp. 

3576,  3577. 
Property,  p.  3578. 

Tax  on  agent  of  express  company, 
p.  3570. 
Title,   custody  and   control   of   goods: 
See  "Title,  Custody  and  Control  of 
Goods." 
Warehouseman : 

See   "Carrier   as   Warehouseman." 

EXPRESS  MESSENGER 

Relation    of    carrier    and     passenger,    p. 
1577. 

EXPRESSMAN 

Common  carrier,  p.  7. 

EXTRA  FARE 

See  "Tickets  and  Fares." 

FACILITIES 

See  "Duty  to  Receive  and  Carry." 

FACTORS   AND   COMMISSION   MER- 
CHANTS 

Stoppage  in  transitu,  p.  1216. 

FALSE    IMPRISONMENT     AND    AR- 
REST, pp.  2059,   2070. 
Arrest   for   counterfeiting,   p.   2071. 
Arrest   without   warrant,   p.   2062. 
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FALSE  IMPRISONMENT  AND  AR- 
REST, cont'd. 

Damages,    p.    3065. 

Detention  or  restraint,  p.  3060. 

Detention  to  enforce  payment  of  fare, 
p.  2061. 

Duty  of  carrier  in  case  of  attempt  to 
arrest   passenger,    p.    2019. 

Evidence,   p.   2786. 

Exemplary   damages,   p.    3070. 

General  rule,  p.  3059. 

Liability  of  carrier  for  acts  of  servants, 
p.  2059. 

Probable  cause,  p.  2062. 

Scope   of  employment,   pp.   2059,   2070. 

Servant  exceeding  his  authority,  p. 
2059. 

Unlawfulness  of  the  detention  or  re- 
straint, p.  2061. 

What  constitutes  false  imprisonment, 
p.   2060. 

When  false  imprisonment  is  within 
scope  of  servant's  authorit}',  p.  2070. 

FARES 

See  "Tickets  and  Eares." 

FEED 

Carriers   of   live   stock: 

See  "Carriers  of  Live  Stock." 

FELLOW  SERVANTS 

Interstate  and  foreign  commerce,  pp. 
3461,  3510. 

FERMENTATION 

Loss  or  injury  to  goods,  p.  760. 

FERRIES 

Carriers    of   passengers,    pp.    1488,    1838, 

1839. 
Common  carriers,   p.   1838,   1839. 
Interstate   and   foreign   commerce: 
Eerriage  charges,  p.  3500. 
Power  of  state,  p.  3474; 

Compensation  for  additional  fa- 
cilities, p.  3478. 
Concurrent        action       of     both 

states,  p.  3478. 
Eerries     between     one     of     the 
states  and  a  foreign   country, 
p.  3477. 
Granting  of  franchises  and  con- 
trol,   p.    3476. 
In  general,  p.  3474. 
Injunction,  p.  3476. 
Landing   and    receiving    passen- 
gers and  freight,  p.  3476. 
License  fees,  tolls  and  taxation, 

p.  3474. 
Regulation  of  rates  and  tolls,  p. 

3474. 
Taxation    on    transportation,    p. 

3475. 
Taxation   on  transportation  not 
a  ferry  in  strict  sense,  p.  3475. 
Loss  or  injury  to  goods,  p.  768. 
Taxation,  p.  3586. 


FINDING 

Carriers   of  passengers,  p.   3032. 

FINDINGS 

Contributory  negligence,  p.  2404. 

FIRE 

Baggage,  p.  3174. 
Carrier  as  warehouseman,  p.  909. 
Carriers  by  water,  pp.  4021,  4035,  4038. 
Carriers   of   live   stock: 

Presumptions  and  burden   of  proof, 
p.  1455. 
Carriers   of  passengers,  p.  1835. 
Limitation   of  liability,  pp.  953,   058,   970, 
1021,    1022,    1023: 
Choice  between  full  and  limited  lia- 
bility,  p.  980. 
Presumptions  and  burden  of  proof, 
p.  1040. 
Loss  or  injury  to  goods,  p.  739. 

FIRE  INSURANCE 

See  "Insurance." 

FLAGGING  TRAIN 

Contributory  negligence,  p.  2141. 

FLAG   STATIONS,  pp.   1852,   1856. 

FLOODS 

Carriers  of  live  stock,  p.  1338: 
Carriers  of  passengers: 

Inspection   of   road   after   extraordi- 
nary  floods    or   storms,    p.    1843. 
Delay  in  transportation  or  delivery,  pp. 

619,   620. 
Deviation,   pp.   505,   510. 
Limitation  of  liability,  p.  1031. 
Loss  or  injury  to  goods,  pp.  736,  737. 

FOOTBOARD 

See    "Contributory    Negligence." 

FOREIGN  COMMERCE 

See    "Interstate   and   Foreign    Com-, 
merce." 

FOREIGN  CORPORATIONS 

Interstate  and  foreign  commerce: 
Power   of   state,   p.   3471: 
Charter   fee,   p.   3472. 
Consolidation     of     foreign    and 
domestic         corporations,      p. 
3472. 
Discrimination  between   foreign 
and  domestic  corporations,  p. 
_  3471. 
Filing  articles  of    incorporation 

in   state,   p.   3473. 
General  rules,  p.   3471. 
License    for    keeping    office,    p. 

3473. 
License  for  maintaining  passen- 
ger  traffic   agency,   p.    3473. 
Taxation,  p.  3556. 

FOREIGN  LAWS 

See  "Conflict  of  Laws.'' 
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FORFEITURES    AND    PENALTIES 

See    "Penalties    for     Violations    of 
Regulations." 

FORGERY 

Bills  of  lading,  pp.  314,  315,  326. 

Deposit   of   draft   with   fictitious   or 

forged  bill  of  lading  attached,   p. 

399. 
Evidence  of  forgery  uncontradicted, 

p.  407. 
Holder   of  forged   bill  of  lading,  p. 

376. 

FORWARDERS 

See  "Connecting  Carriers." 
Common  Carriers,  p.  7. 
Liability,  p.  771. 

FRANCHISE 

Charges: 

See  "Charges.'' 

FRAUD  AND  DECEIT 

Bills    of   lading,   pp.    314,    326: 

Draft  with   bill  of   lading  attached, 

p.  397. 
Holder   with   knowledge    of    defects 

in   transferrer's   title,    p.   374. 
Shipment   fraudulently  procured   by 
person  not  owner  of  goods,  p.  349. 
Carriers  of  goods: 

Misrepresentation    or      concealment 
of   nature    or   value    of   goods,    p. 
759. 
Carriers  of  live  stock,  p.  1293: 

Limitation    of    amount     of    liability 
and  agreed  valuation,  p.   14U1. 
Delivery  by  carrier,  p.  552: 

Delivery  to  fraudulent  consignee,  p. 
553. 
Limitation  of  liability: 

Amount  of  liability,  p.  1064. 
Loss   or   injury  to   goods: 

Misrepresentation    or     concealment 
of   nature    or   value    of   goods,    p. 
7.59. 
Stoppage   in  transitu,  p.  1207. 

FREE  PASSES 

See  "Passes." 

FREIGHT 

See  "Charges." 
Bills  of  lading: 

Stipulations  as  to,  p.  354. 
Carriers  by  water: 

See  "Carriers  by  Water.'' 
Definition,  p.  1134. 

FREIGHT  BILL,  p.  302. 

FREIGHT  CARS 

See  "Carriers  of  Passengers." 

FREIGHT  RECEIPTS 

Limitation  of  liability,  p.  962. 

FREIGHT  TRAINS 

See  "Carriers  of  Passengers." 


GAMBLING 

Ejection  of  passengers,  p.  3417. 

GAME  AND  FISH 

Interstate    and     foreign     commerce,    p. 
3428. 

GARNISHMENT 

Bills  of  lading: 

Guaranty     of     payment     describing 
goods,  p.  397. 
Delay   in   transportation   or   delivery,   p. 

620. 
Goods    seized    under    legal    process,    p. 

579. 
Interstate     and    foreign     commerce,    p. 
3542: 
Car'  owned   by  foreign   railroad,   p. 

3544. 
Indebtedness  arising  from  interstate 

commerce,  p.  3544. 
Interstate  commerce  incidentally  af- 
fected, p.  3543. 
Power  of  state,  p.  3542. 
Proceeding  by  attachment  and  gar- 
nishment, p.  3542. 
Under   interstate    commerce    act,    p. 
3544. 


GOODS 

See  "Baggage: 


'Carriers  of  Goods." 


GRAIN 

Delivery  by  carrier: 

Statutory  provisions,  p.  541. 
Duty  to  receive  and  carry,  p.  241. 

HACKMEN 

Control  and  regulation,  p.  33. 
Licensees,    trespassers,    intruders,    etc., 
p.  2505. 

HAND  CAR 

Carriers   of   passengers,   p.    1552. 

HARTER  ACT 

See  "Carriers  by  Water." 

HEADLIGHT 

Carriers   of  passengers,  p.    lS?'c 

HEARSAY  EVIDENCE 

Carriers  of  passengeis,  p.  2723. 

HEATING 

See    "Carriers    nf    Passenger?.'' 

HEPBURN  ACT 

Limitation  of  liability,  p.  3331. 

HOLDING  COMPANIES 

Interstate     and     foreign     commerce,    p. 
3616. 

HOLIDAYS 

See  "Sundays  and  Holidays." 
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HOURS  OF  LABOR 

Interstate  and  foreign  commerce,  pp. 
3457,    3509: 

Effect  of  '.-xemption  in  case  of  emer- 
gency,  etc.,   p.   3460. 

Employees  engaged  in  both  intra- 
state and  interstate  commerce,  p. 
3460. 

Exclusive  power  of  congress,  p. 
3458. 

Intrastate  roads  and  employees,  p. 
3459. 

Power  of  congress,  p.  3457. 

Reports  as  to  excess  service,  p. 
3460. 

Requirement  as  to  hours  of  labor 
construed,    p.    3459. 

Time  statute  took  effect,  p.  3458. 

Unreasonable  searches  and  sei- 
zures,  p.   3461. 

ICE  AND  SNOW 

Platforms,  p.  1786. 
Street  railways,  p.  1805. 

ICING,  p.  786. 

See    "Interstate   and    Foreign    Com- 
merce." 
Carriers  by  water,  p.  4025. 

IDENTIFICATION 

See   "Tickets    ami    Fares.'' 

IDENTITY 

Loss  or  injury  to  goods: 

Identification  of  goods  lost,  p.  845. 

ILLEGAL  CONTRACTS 

See  "Limitation  of  Liability;"  "No- 
tice  of  Loss   and   Presentation   of 
Claim." 
Loss  or  injury  to  goods,  p.  732. 

IMMIGRANTS 

Baggage,  p.   3118. 

IMPUTABLE  NEGLIGENCE,  p.   2163. 

INDEMNITY 

Stoppage  in   transitu,  p.   1248. 

INDEPENDENT  CONTRACTORS 

Assault  and  battery,  pp.  2072,  2073. 
Carriers  of  passengers,  p.  2072. 

INDICTMENT   AND   INFORMATION, 

p.  179. 

See  "Criminal  Law." 
Conditions    precedent    to    indictment,    p. 

179. 
Death  by  wrongful  act,  pp.  180,  181. 
Effect  of  unnecessary  allegations,  p.  181. 
Interstate  and  foreign  commerce: 

See   "Interstate   and    Foreign    Com- 
merce." 
Long  and  short  haul,  p.  180. 
Necessary  allegations,  p.  180.^ 
Nef-essary  allegations  in   indictment  for 
charging  more  for  short  than  for  long 
haul,  p.  180. 


INDICTMENT  AND  INFORMATION, 

cont'd. 

Necessary  allegations  in  indictment  for 
discrimination,  p.  180. 

Necessary  allegations  in  indictment  for 
negligence  causing  death,  p.  180. 

Offenses  by  persons  dealing  with  car- 
riers, p.  185. 

Offenses   covered  by  indictment,  p.   181. 

Preferences   and   discriminations,   p.  180. 

Separate  coaches,  p.  181. 

Waiting  room,  p.  181 

INDORSEMENT 

See  "Bills  of  Lading." 

INEVITABLE  ACCIDENT 

See  "Unavoidable  Accident." 
Delay  in  transportation  or  delivery,  pp. 

617,  618,  619. 
Deviation,  p.  503. 
Limitation  of  liability,  pp.  953,  955,  956. 

INHERENT  INFIRMITIES  OF 

GOODS 

Loss  or.  injury  to  goods: 
Burden  of  proof,  p.  826. 

INHERENT  VICES 

See   "Carriers   of   Live   Stock." 

INJUNCTION 

Charges,  p.  128: 

Another  remedy  as  precluding  in- 
junction, p.  131. 

Injunction  on  ground  that  rates 
are   confiscatory,  p.   130. 

Injunction  on  ground  that  rates  are 
unjust   and   unreasonable,   p.   129. 

Injunction  to  restrain  a  carrier  from 
charging  unlawful  rates,  p.  131. 

Injunction  will  not  lie  before  rates 
are  fixed,  p.  129. 

Irreparable  injury — Facts  authoriz- 
ing preliminary  injunction,  p.  129. 

Proceedings  which  are  legislative  in 
nature  subject  to  injunctive  proc- 
ess, p.   128. 

Taking  property  without  due  proc- 
ess of  law  or  denial  of  equal  pro- 
tection  of  laws,   p.   130. 

When  enforcement  of  rates  pre- 
scribed by  commission  will  be 
enjoined,  p.  128. 

Whether  suit  against  state,  p.  128. 
Commissions,  p.  128: 

Another  remedy  as  precluding  in- 
junction, p.  131. 

Injunction  on  ground  that  rates  are 
confiscatory,   p.   130. 

Injunction  on  ground  that  rates  are 
unjust  and  unreasonable,  p.  129. 

Injunction  will  not  lie  before  rates 
are  fixed,  p.   129. 

Irreparable  injury — Facts  authoriz- 
ing preliminary  injunction,   p.  129. 

Proceedings  which  are  legislative 
in  nature  subject  to  injunctive 
process,  p,  128. 
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INJUNCTION,  cont'd. 
Commissions,  cont'd. 

Taking  property  without  due  proc- 
ess of  law  or  denial  of  equal  pro- 
tection of  laws,  p.  130. 
When     enforcement    of    rates     pre- 
scribed  by     commission     will    be 
enjoined,  p.  128. 
Whether   suit   against   state,   p.   128. 
Duty  to  receive  and  carry,  p.  254. 
Evidence,  p.  134. 
Interstate   and   foreign   commerce: 

Applicability    of    general    principles 

of  law,  p.  3818. 
Enjoining   enforcement   of   rates,   p. 

3766. 
Enjoining  increase  in  rates,  p.  3821. 
Enjoining   order    of   commission,    p. 

3723. 
Enjoining  receiver,  p.  3823. 
Enjoining  schedule  rates,  p.  3819. 
Enjoining    violations    of     anti-trust 

law,  p.  3831. 
General  rules,  p.  3818. 
Injunction    pending    hearing   before 

commission,  p.  3821. 
Judgmeni   or   order   of   commission, 

p.'3800. 
Jurisdiction    and    venue    of     federal 

courts,  p.  3818. 
Jurisdiction    of    commerce    court,  p. 

382S. 
Mandatory  injunction,   p.  3823. 
Perpetual   injunction,   p.   3821. 
To    prevent    irreparable    injury,    p. 

3810. 
To  prevent  multiplicity   of  suits,   p. 

3810. 
Venue  of  suit  to  enjoin  increase  of 

rates,  p.  3832. 
Where    carrier    fails    to    file    report, 
p.   3819. 
Judgments   and   decrees,   p.   134. 
Jurisdiction,  p.  133: 

Enforcement  of  rates,  p.   133. 
Laches,  p.  134. 
Parties,  p.  133. 
Pleading,  p.  133. 

Preference  and  discriminations,  pp.  227, 
1190: 
Injunction  to  compel  carrier  to  per- 
form impartial  service,  p.   132. 
Injunction  to  restrain  wrongful  and 
discrimmatory  acts   by   carrier,   p. 
131. 
Presumptions    and    burden    of   proof,    p. 

134. 
Reference,  p.  134. 
Stations : 

Injunction  to  restrain   persons  from, 

soliciting    business    in    or    near    a 

railroad  station,  p.  132. 

When      and     against     whom     injunction 

will    lie,    p.   128: 

Injunction      against      action     by     a 

state   commission,   p.   128. 
Injunction  to  compel  carrier  to  fur- 
nish impartial  service,  p.  132, 
Iniunction     to     compel     carrier    to 
stand  cars  in  front  of  a   shipper's 
property,  p.  132. 


INJUNCTION,  cont'd. 

When     and     against     whom     injunction 

will  lie,  cont'd. 
Injunction     to     compel    transporta- 
tion at  rate  fixed  by  law,  p.  133. 
Injunction  to  restrain  a  carrier  from 

charging  unlawful  rates,  p.  131. 
Injunction  to  restrain  persons  from 

soliciting    business    in    or    near    a 

railroad  station,  p.  133. 
Injunction  to  restrain  wrongful  and 

discriminatory   acts   by   a    carrier, 

p.    131. 

INJURY  TO  GOODS 

See  "Loss  or  Injury  to  Goods." 

INNS  AND  INNKEEPERS 

Palace  cars  and  sleeping  car  companies, 
pp.   3202,   331,'i. 

INSANITY 

Act  of  God: 

Insanity  of  employee,  p.   741. 
Carr'crs  of  passengers; 

Refusal  to  carry,  p.   1496. 
Duty  to  protect  passengers: 

See  "Carriers  of  Passengers.'' 
Ejection  of  passengers,  pp.  2416,  2488. 

INSOLVENCY 

See  "Stoppage  in   Transitu." 

INSPECTION 

Carriers   by  water,  p.   3909. 
Cars: 

Duty   of   shipper   to   inspect   car,   p. 
783. 
Charges: 

Compensation      for       stoppage      in 
transit     for     inspection,     etc.,     p. 
1152. 
Delivery  by  carrier: 

Opportunity  to  inspect  and  remove 
goods,  p.  530. 
Interstate  and  foreign  commerce: 

Inspection   of   locomotives,   p.    3505. 
Loading: 

Duty  of  carrier  to  inspect,  p.  759. 
Loss  or  injury  to  goods: 

Dutv   of   shipper   to    inspect   car,    p. 
783. 
Steam  vessels,   p.   3977. 

INSPECTION  LAWS 

Taxation,  p.  3564. 

INSTRUCTIONS 

Actions    against    carrier    for    breach    of 

contract,  p.  466. 
Assault   and   battery,   p.    3957: 

Damages,  p.  3010. 
Baggage,   p.   3196. 
Bills   of  lading,   p.   406. 
Carrier  as  warehouseman,  p.  919. 
Carriers  by  water: 

Personal  injuries,  p.  4004. 
Carriers  of  live  stock,  p.  1480: 

Conformity  to  issues,  p.  1481. 

Conformity  to  the  facts,  p.  1481. 

Conformity  to  the  law,  p.  1481. 
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INSTRUCTIONS,  cont'd. 

Carriers   of  live  stock,  cont'd. 
Damages  for  delay,  p.  1327. 
General  rules,  p.  1480. 
Instruction     ignoring    material    ele- 
ment of  case,  p.  1482. 
Liability   to    persons    accompanying 

stock,  p.  2999. 
Limitation  of  liability,  p.  1394. 
Carriers   of  passengers: 

See  "Carriers  of  Passengers." 
Connecting  carriers,  p.  3411. 
Contributory  negligence: 

See    "Contribiitorj^    Negligence." 
Criminal  law,  p.  183. 
Dead  bodies,  p.  1258. 
Degree   of  care   required: 

Carriers    of   passengers,   p.   2950: 
Form  and  requisites,  p.  2950. 
General  rules,  p.  2950. 
Illustrations,   p.   2955. 
Misleading,   p.   2951. 
Must  be  consistent  with  practi- 
cal   operation    of   business,    p. 
2952. 
Stage  coach   carrier,   p.  2956. 
Standard  of  care  required  must 

not  be  too  great,  p.  2953. 
Use   of  word  "highest"   or   "lit- 
most,''    p.   2954. 
Delay   in   transportation   or   delivery,   p. 
695: 
Form,   requisites   and   sufficiency   of 

instructions,    p.    697. 
Necessity  and   propriety  of  instruc- 
tions, p.   696. 
Province  of  court  and  jury,  p.  695. 
Delivery  by  carrier: 

Actions    for    failure    to    deliver    or 
misdelivery,  p.  602. 
Duty  to  follow  instructions,  p.  500. 
Ejection   of  passengers,   p.   3017: 

Applicability   to   evidence   and   facts 

case,  p.  3021. 
Applicability     to    pleadings    and    is- 
sues, p.  3020. 
Damages,   p.   3030. 
Exemplary  damages,   p.   3030. 
Form  and  requisites,  p.   3017. 
Misleading  instructions,   p.   3018. 
Physical    and    mental    suffering,    p. 

3031. 
Requests,    p.    3023. 
Right  to  eject,  p.  3025. 
Use   of   force   by  carrier's   servants, 

p.  3022. 
Variance  as  to  place  where  plaintiff 
"claims"      accident     occurred,      p. 
3022. 
Elevator,?,   p.   2982: 

Failure  to   exercise   required   degree 

of  care,  p.  2983. 
Illustrations,  pp.  2982-2984. 
Management,   p.   29»2. 
Safety  and  sufficiency,  p.  2982. 
Evidence: 

Weight  and  sufficiency  of  evidence, 
p.   3008. 
Interstate  and  foreign  commerce: 
Criminal   prosecution,   p.    3851. 


INSTRUCTIONS,  confd. 

Limitation  of  liability,  p.  1050. 
Loss  or  injury  to  goods,  p.  875: 
General   rules,   d.    875. 
Ignoring     or     excluding    pertinent 

questions,    p.   879. 
Illustrations,  pp.   879,  880,  881. 
Mode  of  conveyance,  p.  781. 
Must  be  applicable  to  pleadings  and 

evidence,   p.   877. 
Necessity  for  instructions,  p.  879. 
Negligence: 

Contributory   negligence: 

See   "Contributory  Negligence." 
Definition    or    explanation   of    what 
constitutes  negligence,  p.  2949. 
Notice  of  loss  and  presentation  of  claim, 

p.    1118. 
Palace  cars  and  sleeping  car  companies, 

p.   3235. 
Penalties    for   violations    of   regulations, 

p.    176. 
Presumptions    and   burden    of   proof,    p. 
3002: 
Express     reference     to     burden    of 

proof,  p.  3006. 
General  rules,  p.   3002. 
Illustrations,    pp.    3002-3008. 
Must  not  authorize  presumption  of 
negligence   from   mere  fact  of  in- 
jury, p.  3006. 
Requisites    of    charge    generally,    p. 
3003. 
Proximate    and    remote    cause,    p.    3000. 
Refrigerator  cars,  pp.  786,  787. 
Relation    of    carrier    and    passenger,    p. 
2946: 
Existence  of  relation  of  carrier  and 

passenger,   p.   2946. 
Illustrations,   pp.    2947-2948. 
Route,   p.   502. 
Stations   and   stopping  places: 

Condition    of    carrier's   premises,    p. 
2962: 
Illustrations,    pp.    2963-2964. 
General  rules,  p.  2962. 
Lighting   depots,   platforms   and 

approaches,  p.  2963. 
Slight   imperfections,   p.   2963. 
Stipulations  as   to  time  when  suit  is  to 

be  brought,  p.  1129. 
Witnesses: 

Credibility  of  witnesses,  p.  3009. 

INSULT 

Ejection   of   passengers,   p.   2481. 

INSURANCE 

Carriers   of  goods: 

Obligation    of    carrier    to    insure,    p. 
777. 
Loss    or   injury    to    goods: 

Effect   of   insurance,   p.    789: 
Consideration,  p.  791. 
Contract    for    benefit    of    insur- 
ance,   p.    790. 
Effect,  p.  791. 

Effect     as     defeating     insurer's 
right  of  subrogation,  p.  793. 
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INSURANCE,   cont'd. 

Loss  or  injury  to  goods,  cont'd. 
Effect  of  insurance,  cont'd. 

Effect  of  payment  by  insurer, 
p.  791. 

Effect  of  voluntary  payment  by 
insurer,  p.  794. 
'  General   rules,   p.   789. 

Inconsistent  stipulations  in  con- 
tract and  policy,  p.  793. 

Insurable    interest,   p.   790. 

Negligence  of  carrier,  p.  791. 

Notice  to  insurer  of  stipulation 
in  bill  of  lading,   p.  791. 

Operation,   p.  791. 

Pleading  in  suits  against  car- 
rier, p.  794. 

Policy  reciting  release  of  car- 
rier, p.  789. 

Power  of  agent  of  shipper  to 
assent  to  stipulation,  p.  791. 

Public  policy,  p.  790. 

Right  of  carrier  to  insure,  p. 
790. 

Right  of  carrier  to  recover 
from  insurer,  p.  792. 

Right  of  shipper  to  recover 
from  carrier,  p.  791. 

Statute  forbidding  common 
carriers  to  impose  restriction 
of  liability,  p.  790. 

Suits   against   carrier,   p.   794. 

The  "advancement"  by  the  in- 
surer  to    the   insured,    p.    792. 

Validity  of  insurance  by  car- 
rier, p.  790. 

Notice: 

Notice   to   insurer   of   stipulation   in 
bill  of  lading,  p.  794. 
Principal    and   agent: 

Power    of   agent    of   shipper   to    as- 
sent to  stipulation  that  insurance 
be   for   benefit    of   carrier,   p.   791. 
Subrogation: 

Effect  of  contract  for  benefit  of  in- 
surance as  defeating  insurer's 
right  of  subrogation,  p.  793. 

INSURER 

See  "Carriers  of  Passengers;"  "Loss 
or  Injury  to  Goods." 

Baggage: 

See  "Baggage.'' 
Carriers  of  live  stock: 

See  "Carriers  of  Live  Stock.'' 
Limitation   of  liability: 

See  "Limitation  nf  Liability.'' 

INTEREST 

Carriers  of  live  stock,  pp.  1326,  1350. 
Damages,  pp.  1336,  1350: 

Interest    as    element    of   damage,    p. 

596. 
Loss  or  injury  to  goods,  p.  854. 
Loss  or  injury  to  goods: 

Interest  as  an  element  of  damages, 
p.  854. 


INTERPRETATION         AND         CON- 
STRUCTION 

See  "Limitation  of  Liability." 
Bill  of  lading,  p.  3882: 

See  "Bills  of  Lading." 
Carriers   of  live   stock: 

Construction  of  contract,  p.  1397. 
Contracts: 

See   "Contracts." 
Contracts   of  affreightment   and   charter 
parties: 
See  "Contracts  of  Affreightment." 
Limitation   of  liability: 

Construction    of    contracts    limiting 

liability  of  carrier,  p.   2105. 
Exceptions     in    bill    of    lading     or 

charter   party,    p.   4018. 
What   law   governs   construction   of 
liiflitation,"  p.   943. 
Shipping  receipts,  p.  408. 
Tickets  and  fares,  p.  1615. 

INTERSTATE   AND   FOREIGN   COM- 
MERCE 

Actions: 

See  infra,  "Proceedings  in  Fed- 
eral Courts;"   "Remedies." 
Civil  proceedings  against  carrier: 
Proceedings  before  commission: 
See  infra,  "Proceedings  be- 
fore   Commission." 
Proceedings  in  commerce  court: 
See    infra,    "Proceedings    in 
Commerce  Court." 
Proceedings  in  federal  courts: 
See    infra,    "Proceedings    in 
Federal    Courts." 
Allowance  for  service  of  shipper: 

See    infra,    "Charges." 
Anti-trust  law,  p.  3426. 
Appeal  and  error: 

Proceedings    before    commission,    p. 
3801. 
ArbitrErtion : 

Arbitration    between    railroad    com- 
panies and  employees,  p.  3467. 
Articles  of  commerce,  p.  3427: 

Articles    which    spread    diseases,    p, 

3428. 
Articles      within     police     power     ol 

state,   p.    3428. 
Determining    subjects    of    interstate 

commerce,  p.  3429. 
Failure  of  congress  to  determine,  p. 

3429. 
Game   and   fish,   p.   3428. 
Goods     or    merchandise,    pp.    3419, 

3427. 
Intoxicating  liquors,  p.  3427. 
Lawful    subjects    of    ownership,    p. 

3427. 
Lottery  tickets,  p.  3428. 
Merchantable    articles,    p.    3427. 
Natural  gas,  p.  3428. 
Nitroglycerin  and  dynamite,  p.  3428. 
Oleomargarine,  p.  3437. 
Persons,  pp.  3419,  3427. 
Rafting  logs,  p.  3428. 
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INTERSTATE  AND   FOREIGN   COM- 
MERCE, cont'd. 
Articles   of  commerce,   cont'd. 

The    public   or    quasi   public   securi- 
ties  of   a   foreign   government,   p. 
3438. 
Tobacco,  p.  3427. 
Attachment,  p.  3542: 

Car   owned   by   foreign    railroad,    p. 

3544. 
Indebtedness     arising     from    inter- 
state commerce,  p.  3544. 
Interstate  commerce  incidentally  af- 
fected, p.   3543. 
Power  of  state,  p.  3542. 
Proceeding  by  attachment  and  gar- 
nishment, p.  3542. 
Under   interstate    commerce    act,    p. 
3544. 
Between   citizens    of  different   states,   p. 

3419. 
Bills    of  lading,   p.    3540. 
Bookkeeping,  p:  3524. 
Bridges,   pp.   3468,   3615: 

Power     of     congress    to    authorize 

construction  of  bridges,  p.  3450. 
Power  of  state,  p.  3473. 
Carmack  amendment: 

Liability  as  insurer,  p.   731. 
Presumptions  and  burden  of  proof, 
p.   824. 
Carriage  under  through  bill,  p.  3435. 
Carriers  by  water,  pp.  3468,  3478: 

Carriers   subject   to   act,   p.   3014. 

Power  of  state,  p.  3478: 

Compensation      for      additional 

facilities,   p.    3478. 
Efifect    of    license    to  prosecute 

coasting  trade,  p.  3479. 
General  rules,  p.  3478. 
Lien  for  maritime  tort,  p.  3480. 
Reasonableness      of    regulation, 

p.  3480. 
Statute     forbidding    persuading 

seamen   to   desert,   p.   3479. 
Sunday  laws,  p.  3480. 
Tonnage   duties,   p.   3479. 
Under  police  power,  p.  3480. 
Carriers   of  goods: 

See    infra,    "Preferences    and    Dis- 
crimination." 
Carriers  of  live  stock,  p.  1393: 

See  infra,  "Preferences  and  Dis- 
crimination." 
Care  of  live   stock,   p.  3518. 
Power  of  congress,  p.  3443. 

Carriers  of  passengers: 

Discrimination     in    taking    on    and 

letting  off  passengers,  p.   3648. 
Heating  of  passenger  trains,  p.  3512. 
Regulating  rights  and  privileges   of 
passengers,   p.   3510: 
Equal,     but      separate     accom- 
modations   for   white   and  col- 
ored passengers,  p.  3511. 
Power  of  state,  p.  3510. 
Regulations  by  state  to  secure  safety 
of  passengers  and  public,  p.  3481. 


INTERSTATE  AND   FOREIGN  COM- 
MERCE, cont'd. 
Carriers  of  passengers,  cont'd. 

Regulations    to    prevent   injuries    to 
passengers,  p.  3503: 
Examination    of    employees,    p. 

3504. 
Examination    of    employees    as 

to  power  of,  vision,  p.  3504. 
Headlights    on    locomotives,    p. 

3506. 
Inspection     of    locomotives,    p. 

3505. 
Power  of  state,  p.  3502. 
Regulations      with      regard      to 
speed  of  trains  and  other  pre- 
cautions,  p.   3503. 
Under   act    of    congress   provid- 
ing for  continuous   charge,   p. 
3503. 
Where  interstate   commerce  in- 
cidentally affected,  p.  3502. 
Carriers  subject  to  act,  p.  3609: 

Between      points      in      same      state 

through  other  state,  p.  3610. 
Bridges,  p.  3615. 
Corporation    organized    under    state 

law,  p.  3612-. 
Engaged  in  commerce  in  territories, 

p.   3613. 
Engaged  in  intrastate  commerce,  p. 

3609. 
Ferries,  p.  3615. 
Holding  companies,  p.  3616. 
In  general,  p.  3609. 
Lessee   railroad,    p.    3613. 
Lessor  railroad,  p.  3613. 
Particular  carriers,  p.   3613. 
Railroads,   p.   3613. 
Railroads  in  general,  p.  3613. 
Shipment  to  foreign  port,  p.  3613. 
Telephone,      telegraph      and      cable 

companies,  p.  3616. 
Terminal  companies,  p.  3616. 
Transportation,   p.   3616. 
Truckmen  and  draymen,  p.  3616. 
Under     common    control    for    con- 
tinuous carriage,  p.  3610. 
Where  carrier  is  also  manufacturer, 
p.  3616. 
Cars: 

Discrimination     in     distribution    of 
cars: 
See  infra,  "Preferences  and  Dis- 
crimination." 
Furnishing   cars,   p.   3487. 
Cartage,  p.  734. 
Charges,  pp.  3441,  3488,  3539,  3664: 

Allowance  for  service  of  shipper,  p. 
3730: 
Discrimination      between     ship- 
pers, p.  3731. 
For   cartage,    p.   3734. 
For  construction  of  grain  doors 

for  cars,  p.  3734. 
For  elevation  of  grain,  p.  3732. 
For  lighterage,  p.  3734. 
,    General  rules,  p.  3730. 
Application  of  common  law  of  state, 
p.  3494. 
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INTERSTATE  AND   FOREIGN   COM- 
MERCE, cont'd. 
Charges,   cont'd. 

Between    points    in    same    state,    p. 

3488. 
Change  of  rates,  p.  3763: 

Awarding  reparation,  p.  3764. 
General  rules,  p.  3763. 
Notice,  p.  3764. 
Power  of  commission,  pp.  3764, 

3770. 
Presumptions,  p.  3764. 
Charges      for        reconsignment      of 

goods,  p.  3729, 
Charges    of    connecting    carriers,    p. 

3766. 
Common    law    does     not     apply,    p. 

3665. 
Commutation  tickets,  p.  3499. 
Competition,  p.  3666. 
Competition  between  intrastate  and 

interstate   shipments,    n.   3490. 
Connecting  carriers,  p.   3661. 
Demurrage   charges,   pp.   3501,   3728. 
Determination  of  reasonableness  of 
rate,    p.   3674: 
Burden  of  proof,  p.  3682. 
Comparisons,  p.  3683. 
Competition,   p.   3678. 
Costs  to  carriers,  p.  3677. 
Determined     on      evidence,     p. 

3675. 
Dividends,  p.  3678. 
Extent   of  single   person's   ship- 
ment, p.  3678. 
Facts  considered,  pp.  3676-3681. 
Improvements    and    equipment, 

p.   3677. 
In  general,  p.  3674. 
Interstate     commerce     commis- 
sion, pp.  3674-3675. 
Judicial  act,   p.   3675. 
Mode  of  determination,  p.  3682. 
Power  of  court,  p.  3675. 
Power   of  secretary   of  interior, 

p.   3675. 
Remuneration   to   particular  car- 
rier,  p.   3677. 
Review     of      determination,     p. 

3683. 
Where  interests  dependent  upon 

old  rates,  p.  3677. 
Zones,  p.  3683. 
Enjoining   enforcement   of   rates,   p. 

3766. 
Established  by  carrier,  p.   3667: 
Operation  and  effect,  p.  3668. 
Right  of  carrier,  p.  3667. 
Where    not    unjust,    unreasona- 
ble    nor      discriminatory,     p. 
3668. 
Established  by  commission,  p.  3668: 
Absolute  or  arbitrary  power,  p. 

3670. 
Exclusive     power    of     commis- 
sion, p.  3670. 
Form    and    requisites    of    order, 

p.    3673. 
Joint  rates,  p.  3671. 
Prerequisites  to  establishing,  p. 
3673. 


INTERSTATE  AND   FOREIGN  COM- 
MERCE, cont'd. 
Charges,  cont'd. 

Established   by    commission,    cont'd. 
Questions  of  law,  p.   3673. 
Restrictions   on   power   of   com- 
mission,   p.   3670. 
Review  of  courts,  p.  3673. 
Under   amendment   of    19U6,     p. 

3669. 
Under  original  act,  p.  3668. 
Established  by  court,  p.  3674. 
Estoppel  to  collect  rate,  p.  3665. 
Excursion  tickets,  p.  3726. 
Ferriage  charges,  p.  3500. 
General  rules,  p    3664. 
Icing,  p.  3666. 
Illustrations,  p.  3495. 
In   abisence   of    regulation   by    con- 
gress, p    3492. 
Industrial   track  service,   p.   3728. 
In  general,  p.  366-}, 
Just,   p.   3665. 

Limitation    of    charges   to     amount 
specified  in  bill  of  lading,  p.  3500. 
Local  and  through  rates,  p.  72. 
Long  and  short  haul: 

See    infra,     "Long     and     Short 
Haul." 
Matter     national     in      character,    p. 

3491. 
Mileage   tickets,   pp.    3500,   3725. 
Particular  regulations,  p.  3539. 
Payment  of  charges  for  transporta- 
tion, p.  3765: 
Medium  of  payment,  p.  3765. 
Payment  in  advertising,  p.  3765. 
Payment    of    existing    debt,    p. 

3765.  ; 

Release   of   claim   for   damages, 
p.  3765. 
Posting  schedule  of  rates,  p.  3498. 
Power   of   congress,   pp.   3441,   3664. 
Power  of  state,  p.  3488. 
Power  of  the  commission: 
To  change  rates,  p.  3770. 
To   determine   discrimination   in 

rates,  p.  3770. 
To   determine   reasonableness  of 

rates,  p.  3770. 
To  prescribe   rates,  p.   3769. 
Party-rate  tickets,  p.  3735. 
Pooling  freights,  p.  3724. 
Preferences    and    discrimination,    p. 
3683: 
Commission    prescribing    differ- 
ent rate,  p.  3709. 
Competition,  pp.  3691,  3699. 
Construction  of  statute,  p.  36S4. 
Contemporaneous      service,      p. 

3686. 
Damages,  p.  3710, 
Demurrage   charges,   p.   3706. 
Determining  discrimination  and 

preference,  p.  3690. 
Direct   or   indirect,   p.   3685. 
Disparity  between   through   and 

local  rates,  p.  3092. 
Disparity   in   rates   between   dif- 
ferent  localities,   p.   3693. 
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INTERSTATE  AND   FOREIGN   COM- 
MERCE, cont'd. 
Charges,  cont'd. 

Preferences       and       discrimination, 
cont'd. 
Division  of  freight  by  connect- 
ing carriers,  p.  3693. 
Eflfect  of  discrimination,  p.  3708. 
Excuses,   p.    3707. 
Facilities,  p.  3689. 
Free  pass,   p.   3694. 
Free  transportation,  p.  3694. 
General  rules,  p.  3683. 
Injury  to  shipper,  p.  3698. 
Justified  discrimination,  p.  3707. 
Length  of  time!  p.  3708. 
Like       and       contemporaneous 

service,   p.   3686. 
Long  and  short  haul,  p.  3693. 
Object    of    statute,    p.    3684. 
Passes,  p.  3694 
Payment  for  construction  work, 

p.  3698. 
Payment   of   charges,   p.   3706. 
Persons     discriminated    against, 

p.  3690. 
Petition,  p.  3710. 
Power  of  congress,  p.  3684. 
Provisions    of     interstate     com- 
merce act,  pp.   3496,   3683. 
Purchase  and   sale   of  goods,   p. 

3707. 
Quantity    of    goods    shipped,    p. 

3691. 
Rebates: 

See   infra,   "Rebates." 
Reduced  from   schedule  rate,  p. 

3697, 
Reduced    rate    in     payment    for 

use  of  cars,  p.  3698. 
Reduced   rates,   p.   3697. 
Reduced  valuation  of  goods,  p. 

3699. 
Remedies,   p.   3708. 
Shipments    to    same    person,    p. 

3698. 
Similar  points  of  shipment  and 

destination,   p.   3688. 
Special  rates,  p.  3693. 
Unjust      and      unreasonable,     p. 
3686. 
Prohibiting       discriminations,       pp. 

3496,  3683. 
Prohibiting      greater      charge      for 
shorter  than  longer  haul,  pp.  3497, 
3710. 
Publishing  schedules: 

See   infra,   "Printing     and    Pub- 
lishing   Schedules." 
Reasonable,   p.   3665. 
Rebates: 

See   infra,   "Rebates." 
Reduced  rates,  p.   3697. 
Reshipment    to    point    withm    state, 

p.  3539. 
Sale   and    redemption    of   tickets,   p. 

3499. 
Schedules: 

See    infra,    "Printing    and    Pub- 
lishing Schedules." 


INTERSTATE  AND   FOREIGN  COM- 
MERCE, cont'd. 
Charges,  cont'd. 

Shipment     to     foreign      country,     p. 

3490. 
State  regulations  applicable  only  to- 

intrastate   commerce,   p.    63. 
Storage  charges,  p.  3501. 
Terminal    charges,   pp.   36G6,   3726. 
Through    rates,   p.   3729. 
Where   congress  has  acted,   p.   3494. 
Where  destination  not  fixed,  p.  3490. 
Where     interstate    commerce     inci- 
dentally  affected,   p.   3489. 
Where    railroad   leased   by   state,    p. 

3495. 
Where    rates    filed    with     interstate 
commerce   commission,   p.   3494. 
Civil  proceedings  against  carrier,  p.  3773 r 
Proceedings   before   commission: 
See  infra,    "Proceedings    before 
Commiission." 
Proceedings    in    commerce   court: 
See  infra,  "Proceedings  in  Com- 
merce Court." 
Proceedings  in  federal  court: 

See      infra,       "Proceedings      in 
Federal  Court." 
Proceedings  in  state  courts,  p.  3839. 
Combinations,  p.  3650. 
Commerce    and    trade    distinguished,    p. 

3431. 
Commerce    and     transportation     distin- 

•guished,  p.  3421. 
Commerce  between  individuals,  p.  3420.. 
Commerce  court: 

See    infra,    "Proceedings     in      Com- 
merce  Court." 
Commercial  travelers  and  drummers,  p. 

3434. 
Commission: 

See     infra,     "Interstate     Commerce 
Commission." 
Competition,    pp.    3634,    3637,    3666,    3678, 
3691,   3699,  3713,   3723: 
See  infra,  "Preferences  and  Dis- 
crimination." 
Long  and  short  haul: 

See     infra,     "Long     and     Short 
Haul." 
Concurrent  power   of   United   States,   p.. 

3425. 
Congress: 

See    "Power    of    Congress." 
Connecting     carriers,     pp.     3433,       3469,, 
3535,    3654: 
Charges   of    connecting    carriers,   p.. 

3766. 
Delivery   to    connecting   carriers,    p. 

3536. 
Discriminations,   p.    3654. 
Duty   to   trace    freight,    p.   3537. 
Facilities,  p.  3655. 
Facilities   for  interchange   of  traffic,. 

p.  3535. 
Joint  through  routes,  p.  3659. 
Liability  as  agent  for  other  carrier,, 
p.  3537. 
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INTERSTATE  AND  FOREIGN  COM- 
MERCE, cont'd. 
Connecting  carriers,   cont'd. 

Liability  of  initial  carrier,  pp.  3537, 
3661: 
In  general,  p.  3661. 
Illustrations,  pp.  3661-3663. 
Limiting  liability,  p.  3663. 
Recovery     over     against     other 
carrier,   p.   3663. 
Limiting  liability  to  loss  on  carrier's 

own  line,  p.  3536. 
Platforms  and  stations,  p.  3537. 
Power  of  congress,  p.  3469. 
Power  of  state,  p.  3535. 
Prepayment  of  freight,  p.  3656. 
Rates,  p.  3661. 
Remedies,  p.  3658. 
Schedules,  p.  3737. 
Use  of  tracks,  p.  3658. 
Wharfage  facilities,  p.  3656. 
Where  through  rate  is  aggregate  of 
local  rates,  p.  3537. 
Consolidation,  p.  3484. 
Conspiracy: 

Conspiracy    to    obstruct  transporta- 
tion,  p.   3467. 
Constitutionality  of  act,  p.  3602: 

Compelling   attendance    of    witness, 

p.   3782. 
Due  process  of  law,  p.  3604. 
Incriminating  testimony,  p.  3778. 
Investigation      and     compelling    at- 
tendance of  witnesses,  p.  3603. 
Levying  export  taxes  and  duties,  p. 

3603. 
Power  of  congress,  p.  3602. 
Prohibition     of     discrimination,     p. 
3603. 
Construction  of  act,  p.  3604. 
Contract  of  shipment,  p.  3422. 
Contracts,  p.  431. 
Control  and  regulation,  p.  3439: 
Power  of  congress,  p.  3439. 
Power  of  state,  p.  3470. 
Corporation,  p.  3420: 

Power    of    congress    as  to  corpora- 
tions, p.  3447. 
Power    of    congress    to    create    cor- 
poration, p.  3445. 
Power  of  state,  p.  3447. 
Costs: 

Proceedings     in    federal    courts,    p. 
3832. 
Corporations: 

Tax  on  corporations  engaged  in  in- 
terstate commerce: 
See   "Taxation." 
Courts: 

See  infra,  "Proceedings  in  Com- 
merce    Court;"    "Proceedings 
in  Federal  Courts." 
Proceedings  in  State  courts,  p.  3839. 
Criminal  liability  of  carrier,  p.  3841: 

Departure  from  publishing  rates,  p. 

3845. 
Discrimination    and    undue    prefer- 
ence, p.  3842. 
Failure  to  file  and  publish  rates,  p. 
3845. 


INTERSTATE  AND   FOREIGN  COM- 
MERCE, cont'd. 
Criminal  liability  of  carrier,  cont'd. 
False  billing  of  goods,  p.  3846. 
In  general,  p.  3841. 
Liability  for  act  of  agent,  p.  3846. 
_  Rebates,  p.  3843. 
Criminal  liability  of  officers  and  agents, 

p.   3852. 
Criminal  liability  of  shipper,  p.  3852: 
False  billing  of  goods,  p.  3856. 
Indictment,  p.  3857. 
Inducing  carrier  to   discriminate,  p. 

3852. 
Issues,  proof  and  variance,  p.  3857. 
Necessity  for  device  or  contrivance, 

p.  3853. 
Necessity    for    posting    schedule    of 

rates,    p.    3853. 
Number    of   offenses    committed,    p. 

3856. 
Persons  liable,  p.  3855. 
Receiving  rebates,  p.  3854. 
Shipments   under   prior   contract,   p. 

3854. 
Shipment     to     foreign     country,    p. 
3853. 
Criminal     proceedings     against    carrier, 
p.  3847: 
Burden  of  proof,  p.  3851. 
Evidence,  p.  3851. 
Indictment: 

See  infra,  "Indictment." 
Instructions,  p.  3851. 
Jurisdiction,    p.    3847. 
Parties,  p.  3847. 

Province  of  court  and  jury,  p.  3853. 
Venue,  p.  3847. 
Crossings: 

State  regulations  as  to  crossings,  p. 
3524. 
Damages : 

Delay  in  transportation  or  delivery, 

p.   669. 
Requiring   payment    of    damages    in 
prescribed  time,  p.  3545. 
Definitions,  p.  3607. 

"Charges,"   p.   3608. 
Definition  of  commerce,  p.  3418. 
Railroads,  p.   3607. 
Rebate,  p.   3608. 
Regulation,  p.  3607. 
The  term   "transportation,"   p.   .^607. 
The    words    "knowingly    and    will- 
fully," p.  3608. 
Delay    in    transportation    or    delivery: 
Damages,  p.  669. 
State  statutes  regulating,  p.  3523. 
Delivery  by  carrier,  p.  3647: 

State  law  regulating  time,  place  and 
manner  of  delivery,  p.  3517. 
Demurrage;  pp.  3501,  3706,  3738. 
Demurrage  charges: 

Printing    and    publishing   schedules, 
pp.  3744,  3752,  3761. 
Description  of  goods,  p.  3540. 
Determined  by  contract  of  shipment,  p. 

3426. 
Discrimination: 

See     infra,    "Preferences    and    Dis- 
crimination." 
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INTERSTATE  AND   FOREIGN  COM- 
MERCE, cont'd. 
Disease,  p.  3428. 

Disposal     of     freight    refused    by    con- 
signee, p.  3541. 
Draymen,  p.  3616. 
Due  process  of  law,  p.  3604. 
Duties  imposed  upon  carrier,  p.  3616; 
Facilities,  p.  3617. 
Icing   ocrisliable   good.s,   p.   3630. 
Switches,   p.    3617. 
Transportation,   p.   3616. 
Unloading,     feeding     and    watering 
stock: 
See  "Carriers  of  Live  Stock.'' 
Duty  to  receive  and  carry: 

Duty     under     interstate    commerce 

act,    p.    3610. 
State  law  providing  penalty  for  re- 
fusal,  p.   8516. 
Eight  hour  law: 

See  "Hours  of  Labor." 
Election  of  remedies,  p.  3840.  'i 

Elevators,  pp.  3432,  3527. 

Allowance  for  elevation  of  grain,  p. 
3733. 
Employers'  liability  act,  pp.  3462,  3509; 
Classification    of    carriers    and    em- 
ployees, p.  3463. 
Distribution  of  damages,  p.  3466. 
Enforcement     of     act — Jurisdiction 

of  state   courts,  p.   3466. 
Exclusive    operation    of  federal   act, 

p.  3465. 
Existing  contracts,  p.  3464. 
Forbidding  or  invalidating  contract 
or    device    waiving,    modifying   or 
evading  provisions  of  act,  p.  3463. 
Intrastate  employees,  p.  3462. 
Particular   provisions   considered,   p. 

346.5. 
Power  of  congress,  p.  3462. 
Power  of  state,  p.  3509. 
Territories  and  places  under  exclu- 
sive federal  control,  p.  ?A<iS. 
Evidence,  p.  3543: 

Criminal     liability     of     shipper,    p. 

3858. 
Criminal  prosecution,  p.  3851. 
Proceedings   before   commission: 
See    infra,    "Proceedings    before 
Commission." 
Proceedings    in    federal    courts,     p. 

3830. 
Proceedings  to  enforce  judgment  or 
order  of  commission,  p.  3792. 
Explosions  and  explosives,  p.  3428. 
Express  companies,  pp.  3431,  3468,  3525, 
3526,  3614; 
Delivery  of  goods,   p.   3536. 
Discriminations,  p.   3526. 
Power  of  state,  p.  3535. 
Facilities,   pp.   3638,   3655. 
Fares  and  charges,  p.  3433. 
Fellow   servants,  pp.  3461,  3510. 
Ferries; 

Ferriage    charges,    p.    3500. 
Power   of  state,   p.   3474: 

Compensation      for      additional 
facilities,  p.  3478. 


INTERSTATE  AND   FOREIGN  COM- 
MERCE, cont'd. 
Ferries,   cont'd. 

Power  of  state,  cont'd. 

Concurrent      action      of      both 

states,  p.  3478. 
Ferries     between     one     of     the 
states  and  a  foreign  country, 
p.   3477. 
Granting  of  franchises  and  con- 
trol, p.  3476. 
In   general,   p.   3474. 
Injunction,  p.   3476. 
Landing   and    receiving   passen- 
gers and  freight,  p.  3476. 
License  fees,  tolls  and  taxation, 

p.  3474. 
Regulation  of  rates  and  tolls,  p. 

3474. 
Taxation    on    transportation,    p. 

3475. 
Taxation  on   transportation   not 
a  ferry  in  strict  sense,  p.  3475. 
Foreign  corporations: 

Power  of  state,  p.  3471: 
Charter  fee,  p.  3472. 
Consolidation      of    foreign     and 
domestic        corporations,       p. 
3472. 
Discrimination   between   foreign 
and  domestic  corporations,  p. 
3471. 
Filing  articles   of   incorporation 

in  state,  p.  3473.  ' 
General  rules,  p.  3471. 
License    for    keeping    office,    p. 

3472. 
License     for    maintaining    pas- 
senger traffic  agency,  p.  3473. 
Foreign  nations,  p.  3419. 
Free  pass,  p.  3694. 
Furnishing  cars,  p.   3487. 
Game  and  fish,  p.  3438. 
Garnishment,  p.  3542: 

Car   owned   by   foreign    railroad,    p. 

3544. 
Indebtedness     arising     from    inter- 
state commerce,  p.  3544. 
Interstate     commerce      incidentally 

affected,  p.  5343. 
Power  of  state,  p.  3542. 
Proceeding  by  attachment  and  gar- 
nishment, p.  3542. 
Under    interstate    commerce    act,    p. 
3544. 
Goods     billed     from    without    state,    p. 

3425. 
Gratuitous  carriage,   p.  3420. 
Hepburn  act,  p.  3331. 
History  of  act,  p.  3603. 
Holding  companies,  p.   3616. 
Hours  of  labor,  pp.  3457,  3509: 

Effect     of     exemption    in    case     of 

emergency,  etc.,  p.  3460. 
Employees     engaged     in     both     in- 
trastate and  interstate  commerce, 
p.    3400. 
Exclusive     power    of    congress,    p. 
3458. 
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INTERSTATE  AND   FOREIGN  COM- 
MERCE,  cont'd. 
Hours  of  labor,  cont'd. 

Intrastate   roads   and   employees,   p. 

3459. 
Power  of  congress,  p.  3457. 
Reports    as    to     excess     service,    p. 

3460. 
Requirement    as    to    hours    of   labor 

construed,  p.  3459. 
Time  statute  took  effect,  p.  345S. 
Unreasonable     searches     and     sei- 
zures, p.  3461. 
Icing- 
Schedules,  p.   3742. 

Indictment; 

For   departure  from  published  rate, 

p.   3848. 
For   discrimination   and   preference, 

p.  3848. 
For  failure  to  file  rates,  p.  3847. 
For   granting  rebate   or   concession, 

p.  3849. 
Indictment     against     express     com- 
pany, p.  3851. 
Shipper,  p.   3857. 
In   general,   p.   3418. 
Injunction: 

Applicability    of    general    principles 

of  law,  p.  3818. 
Enjoining   enforcement   of  rates,   p. 

3766. 
Enjoining  increase  in  rates,  p.  3821. 
Enjoining   order   of   commission,   p. 

3723. 
Enjoining  receiver,  p.  3823. 
Enjoining  schedule  rates,  p.  3819. 
Enjoining     violation     of     anti-trust 

law,  p.  3821. 
General  rules,  p.   3818. 
Injunction    pending    hearing    before 

commission,  p.  3831. 
Judgment   or   order   of   commission, 

p.   3800. 
Jurisdiction    and    venue    of    federal 

courts,   p.   3818. 
Jurisdiction    of    commerce    court,   p. 

3822. 
Mandatory  injunction,  p.  3823. 
Perpetual  injunction,   p.   3821. 
To    prevent    irreparable    injury,    p. 

3819. 
To  prevent  multiplicity  of   suits,   p. 

3819. 
Venue  of  suit  to  enjoin  increase  of 

rates,   p.   3822. 
Where    carrier    fails    to    file    report, 

p.  3819. 
Inspection: 

Inspection  of  locomotives,  p.  3505. 
Instructions: 

Criminal  prosecution,  p.  3851. 
Intercourse  and  traffic,  p.   3420. 
Interpretation   and   construction: 

See  infra,  "Construction  of  Act." 
Interstate  and  intrastate  commerce  dis- 
tinguished, p.  3421. 
Interstate  commerce  act,  p.  3595. 


INTERSTATE  AND   FOREIGN  COM- 
MERCE, cont'd. 
Interstate     commerce     commission,      p. 
3767: 

See  infra,   "Charges." 
A  corporate  body,  p.  3767. 
Conformity  to  statute,  p.  3768. 
Creation   and  organization,   p.   37G7. 
Executive,  legislative  or  judicial,  p. 

3767. 
Judgment   or  order: 

See  infra,   "Judgment  or  Order 
of  Commission." 
Particular  powers,  p.  3769. 
Powers  and  duties,  p.  3768. 
Power  to  change  rates,  p.  3770. 
Power   to    determine    discrimination 

iUj,  rates,  p.  3770. 
Power  to   determine  reasonableness 

of    rates,    p.    3770. 
Power  to  enforce  act,  p.  3769. 
Power  to  institute  suits,  p.  3770. 
Power     to     obtain     information,     p. 

3770. 
Power    to    require    uniform    system 

of   accounting,   p.   3771. 
Proceedings   before   commission; 
See    infra,    "Proceedings    before 
Commission." 
Rules,   p.   3768. 

Salaries  and  expenses,  p.  3767. 
To  prescribe  rates,  p.  3769. 
Intoxicating  liquors,   pp.   3427,   3538. 
Intrastate  or  interstate,  pp.  3421,  3435. 
Intrastate    shipment    by    interstate    car- 
rier, p.  3425. 
Judgment    and    orders: 

Proceedings     in    federal    courts,    p. 

3831. 
Judgment    or    order    of    commission,    p. 

3784; 
Admissibility    of    evidence    in    pro- 
ceedings to  enforce,  p.  3792. 
Contents,  p.   3784. 
Enforcement  in  general,  p.  3787. 
Enforcement     of     particular     orders 

of  commission,  p.  3798. 
Enforcement  where  order  unlawful, 

p.   3787. 
Evidence  in  proceedings  to  enforce, 

p.   3792. 
Finding    concurred    in    by    court,    p. 

3786. 
Finding  of  discrimination,  p.  3786. 
Finding  of  facts,  pp.  3784,  3786. 
Finding  of  questions  of  law,  p.  3786. 
Hearing   and   determination   in   pro- 
ceedings to  enforce,  p.  3795. 
Injunction,  p.  3800. 
Jurisdiction  to  enforce,  p.  3789. 
Nature  of  proceedings  to  enforce,  p. 

3789. 
Operation  and  effect,  p.  3785. 
Parties,  p.  3790. 
Pleadings,   p.   3791. 
Reparation,    pp.    3784,    3785. 
Service   on   carrier,   p.   3785. 
Venue  to  enforce,  p.  3789. 
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INTERSTATE  AND   FOREIGN  COM- 
MERCE, confd. 
Judgment  or  order  of  commission,  cont'd. 
Weight   and   sufficiency   of   evidence 
in  proceedings  to  enforce,  p.  STQ?. 
Wliether    proceeding    instituted    by 
commission  or  individual,  p.  3787. 
Wrong  reason  assigned,  p.   3786. 
Jurisdiction,   p.   3542: 

Criminal    proceedings    against    car- 
rier, p.  847. 
Enforcement    of    order    of   commis- 
sion,  p.   3809. 
Injunction,  p.  3818. 
Mandamus,   p.   3816. 
Proceedings    in    federal    courts,    p. 
3809. 
Knowingly,    pp.    3608,    3631. 
Labor  unions,   p.   3466. 
Laches: 

Proceedings    before    commission,    p. 

3776. 
Proceedings     in    federal     courts,     p. 
3827. 
Levees,  p.   :;533. 

Licenses,  pp.  3550,  3568,  3573,  3577. 
Liens: 

Lien  on  vessel  for  services  and  ma- 
terial, p.   3546. 
Lighterage,  p.  3734. 
Limitation  of  actions: 

Proceedings    before    commission,    p. 

3776. 
Proceedings    in    federal    courts,     p. 
3827. 
Limitation    of    liability,    pp.    3331,    3337, 
3654. 
See  "Limitation  of  Liability.'' 
Agreements  as  to  valuation  of  prop- 
erty, p.  3521. 
Connecting   carriers,   p.    3663. 
Illustrations,   pp.   3522,   3523. 
Power  of  congress  as  to,  p.  3443. 
Power  of  congress  supreme,  p.  3520. 
Power   of  state,  p.   3519. 
Printing    and    publishing    schedules, 

p.   3763. 
Under    interstate    commerce   act,    p. 

3520. 
Validity  of  state  statutes,  p.  3519. 
Valuation  in  bill  of  lading,  p.  3522. 
■     Where    congress    has    not    acted,    p. 
3520. 
Logs  and  logging,  p.  3428: 

Lien  for  surveying  logs,  p.  3546. 
Long  and  short  haul,  pp.  3497,  3710: 
See  "Long  and  Short  Haul.'' 
Cartage  charges,  p.  3720. 
Competition,  p.   3713: 

Competition    between     markets, 

p.   3717. 
Competition    is    a    factor    to    be 

considered,   p.    3713. 
Competition  with  foreign  carri- 
ers,  p.   3716. 
Consent       of      commission      to 

charge,   p.   3732. 
General   rules,   pp.   3713,   3714. 
Mu'^t  be  actual  and  material,  p. 
3715. 


I 


INTERSTATE  AND   FOREIGN  COM- 
MERCE, cont'd. 
Long  and  short  haul,  cont'd. 
Competition,  cont'd. 

Under    construction    of    act    by 

commission,  p.  3715. 
What     are    competing    carriers, 

p.    3715. 
Where  charge  unjust  or  unrea- 
sonable, p.   3716, 
Where    preference    or    discrimi- 
nation  is   produced,   p.   3716. 
Consent   of    commission    to    charge, 

p.  3721. 
Damages,  p.   3733. 
Destination  of  shipment,  p.  3721. 
Determining       right      to      different 

charge,  p.   3723. 
Discrimination,  p.  3692. 
Enjoining   order   of   commission,    p. 

3723. 
Establishing  zones,  p.  3723. 
Group  rates,  p.   3720. 
Interest  of  general  public,  p.  3721. 
Meaning  of  terms  as  used  in  other 

sections  of  act,  p.  3712, 
Question  of  fact,  p.  3712. 
Remedies,  p.   3723. 
Shipments   over   same   line,   p.   3717. 
Shipment   through   foreign    country, 

p.   3721. 
Similar     circumstances    and    condi- 
tions,  p.   3711. 
Sufficient  dissimilarity,  p.  3712. 
Statutory  provision,  p.  3710. 
Through  and  local  rates,  p.  3718. 
Where  there  is  competition,  p.  3722. 
Loss  or  injury  to  goods: 

Contract    violating    interstate    com- 
merce act,  p.  723, 
Lottery  tickets,   p.   3428, 
Manufacturers: 

As  to  transportation  of  goods  man- 
ufactured  by   carrier,   p,    3443. 
Carrier    who    is    also    manufacturer, 

p.  3616. 
Transportation    of    goods    manufac- 
tured  by   carrier: 
See     infra,    "Transportation     of 
Goods   Manufactured  by   Car- 
rier." 
Mandamus: 

Jurisdiction    and    venue    of    federal 
courts,   p.   3816. 
Maritime  liens,  p.  3546. 
Master  and  servant: 

Arbitration     between    railroad     and 

employees,  p.  3467. 
Employers'   liability  act: 

See  infra,  "Employers'  Lia- 
bility Act." 
Examination    of    employees,    p. 

3504: 
Examination    of    employees    as 
to  power  of  vision,  p.  3504. 
Fellow   servants: 

See   infra,   "Fellow   Servants." 
Hours  of  labor: 

See  infra,  "Hours  of  Labor." 
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INTERSTATE  AMD   FOREIGN  COM- 
MERCE, cont'd. 
Master  and  servant,  cont'd. 

Number   and   character   of   employ- 
ees, p.  3507. 
Power     of     congress     to    supersede 

state  law,  p.  3507. 
Power  of  state,  p.  3506. 
Prescribing     amount    of    wages,    p. 

3507. 
Protection    of    lives    and    limbs    of 

employees,   p.   3461. 
Qualifications,   duties,  and  liabilities 

of  employees,  p.   3466. 
Regulating    relation    of    master    and 

servant,   p.   3506. 
Safety  appliance  act: 

See     infra,     "Safety    Appliance 
Act." 
Means   and   instruments   invented   since 

constitution  adopted,  p.  3445. 
Means    and    instruments    of    commerce, 
pp.   3420,  3436,  3439,   3445: 

Bridges,  p.  3433. 
Connecting  carriers,  p.  3433. 
Determining   whether    commerce    is 

intrastate  or  interstate,  p.  3435. 
Dining  cars,  p.  3431. 
Elevators,   p.   3433. 
Express  companies,  p.  3431. 
Ferries,   p.   3433. 
In  general,   p.  3429. 
Pipe  lines,  p.  3433. 
Ports,  harbors  and  wharves,  p.  3433. 
Railroads,  p.  3430. 
Soliciting  agents,  p.  3434. 
Steamboats,  p.  3435. 
Terminal     companies      and      stock- 
yards, p.  3431. 
Warehouses,  p.  3432. 
Where    several    agencies'  employed, 
p.  3429. 
Mileage  tickets,  p.  3725. 
Mines  and  mining  companies: 

Discrimination     in     distribution     of 
cars: 
See  infra,  "Preferences  and  Dis- 
crimination." 
Monopolies      and     corporate     trusts,     p. 

3650. 
Natural  gas,  p.  3438. 
Navigable  waters,  pp.  3468,  3534. 
Navigation,  p.  3430. 
Necessity  for  delivery,  p.  3425. 
Officers  and  agents: 

Criminal    liability     of    officers    and 
agents,  p.  3852. 
Oleomargarine,  p.  3427. 
Order: 

See   infra,    "Judgment   or   Order   of 
Commission." 

Overcharge,   p.   1200. 

Packing  houses,   pp.   3469,   352S. 

Palace  cars  and  sleeping  car  companies, 

pp.    3526,    3614. 
Particular  regulations,  p.  3539. 


INTERSTATE  AND  FOREIGN  COM- 
MERCE, cont'd. 
Parties: 

Criminal    proceedings    against    car- 
rier, p.   3847. 
Proceedings    before    commission,   p. 

3774. 
Proceedings    in    federal     courts,    p. 

3826. 
Proceedings  to  enforce  judgment  or 
order  of  commission,  p.  3790. 
Part  of  continuous  voyage,  p.  3431. 
Party-rate  tickets,  p.  3725. 
Passes,  p.  3694. 
Payment: 

See  infra,  "Charges." 
Penalties: 

Unloading,     feeding     and     watering 
stock: 
See  "Carriers  of  Live  Stock." 
Pipe  lines,  pp.  3433,  3532,  3615. 
Pleadings: 

Proceedings    before    commission,    p. 

3776. 
Proceedings    in    federal    courts,     p. 

3827. 
Proceedings  to  enforce  judgment  or 
order  of  commission,  p.  3791. 
Police  power,   pp.  3438,   3471,   3480. 
Pooling   freights,   p.   3724. 
Posting  schedule  of  rates,  pp.  3442,  3498, 

3745. 
Power  of  congress,   pp.   3439,  3602: 

See  infra,  "Preferences  and  Dis- 
crimination." 
As  to  charges,  p.  3441. 
As  to  limitation  of  liability  by  car- 
rier, p.   3443. 
As  to  transportation  of  coods  man- 
ufactured by  carrier,  p.  3143. 
As   to   transportation    of  live   stock, 

p.  3443. 
Common  law,  p.  3441. 
Compelling     carriers    to     make    re- 
ports, p.  3441. 
Exclusive     power    of    congress,     p. 

3439. 
Express  companies,  p.  3468. 
Limitations  on  po^'ers  ol  congress, 

p.  3440. 
Packing  houses,  p.  :?46B. 
Power    over    interstite   and  foreign 

commerce   compared,   p.  3440. 
Railroads,   p.   3447. 
Regulation   and   control   in   general, 

p.  3439. 
Shipments    between     foreign    coun- 
tries, p.  344Ci. 
Ships,     wharves,    bridges,   navigable 

waters,  p.  3468. 
Subjects  of  regulation,  p.  3445. 
Terminals,     stockyards,    connecting 

carriers,  p.  3469. 
Territorial  extent  of  power,  p.  3440. 
The    object   of   vesting   in   congress 

the  power  to  regulate,  p.  3439. 
White  slave  act,  p.  3441. 
Power  of  state,  p.  3470: 
Bridges,  p.  3473. 
Connecting  carriers,  p.  3535. 
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INTERSTATE  AND  FOREIGN  COM- 
MERCE, cont'd. 
Power  of  state,  cont'd. 
Corporations,  p.   3-tTl. 
Express  companies,  p,  3525. 
Ferries,  p.  3474. 
In  general;  p.  3470. 
Levees,  p.  3533. 
Navigable  waters,  p.   3585. 
Packing  houses,  p.  3528. 
Particular   articles   of   commerce,   p. 

3533. 
Particular  regulations,  p.  3539. 
Pipe  lines,  o.  3532. 
Railroads,  p.  3480. 
Regulating   relation    of   master    and 

servant,   p.   3506. 
Regulation  of  charges  for  transpor- 
tation,  p.   3488. 
Regulations    to    prevent    injuries    to 

passengers,  p.  3502. 
Remedies,   p.   3541. 
Ships,  p.  3478. 
Sleeping  cars,  p.  3526. 
Street  and  electric  railways,  p.  3525. 
Taxation: 

See  "Taxation." 
Terminals  and  stockyards,  p.   3533. 
Warehouses   and   elevators,   p.   3527. 
Wharves,  p.  3528. 
Power    of    state    and    United    States,  p. 

3426. 
Power  to  tax,  p.  3549: 

Commerce     affected     indirectly,     p. 

3549. 
General  rules,  p.  3549. 
Illustrations,  p.   3550. 
Law    constituting   regulation    of   in-. 

terstate  commerce,  p.  3549. 
Power  of  state,  p.  3549. 
State   can   not   tax   in   any   form,   p. 

3550. 
Subject     national    in     character,    p. 

3550. 
Tax     affecting    intrastate     business 

only,  p.  3551. 
Tax   on    occupation   or   business,    p. 

3550. 
Preferences     and     discriminations,     pp. 
3496,  3540,  3631: 
See  infra,  "Rebates." 
Acceptance  of  freight,  p.  3647. 
Allowance  for  service  of  shipper,  p. 

3731. 
.Allowances   to   shipper,   p.   3649. 
Burden   of  proof,  p.  3649. 
Cattle  remaining  in  cars,   p.  3648. 
Cars,  p.  3639. 
Charges: 

See   infra,   "Charges." 
Common  law,  p.  3631. 
Competition,   pp.   3634.   3637. 
Construction  of  act,  p.  3631. 
Criminal  liability,  p.  3842. 
Criminal    liability     of     shipper,     p. 

3852. 
Custom  and  usage,  p.  3635. 
Delivery  of  freight,  p.  3647. 
Delivery    to    carrier's    own     stock- 
yards, p.  3647. 


INTERSTATE  AND   FOREIGN  COM- 
MERCE, cont'd. 
Preferences   and  discriminations,  cont'd. 
Determining  discrimination  or  pref- 
erence, p.  3636. 
Discrimination  defined,  p.  3632. 
Distribution  of  cars,  p.  3639: 

Between  mining  companies,  p. 
3639. 

Between        warehousemen,        p. 

3646. 
In  general,  p.  3639. 
Distribution  of  cars  between  mining 

companies,  p.   3639: 
Agreement,  p.  3640. 
Agreement  of  parties,  p.  3645. 
Allotment     to    new    mines,     p. 

3645. 

Between  mining  companies  on 
main  and  branch  lines,  p. 
3646. 

Capacity  and  output  of  mine,  p. 

3645. 
Cars    owned    by     consignee,    p. 

3642. 
Cars     owned     by    mining    com- 
pany, pp.  3641,  3642. 
Cars    to    be    charged    regardless 

of  ownership,  p.  3643. 
Cars    used    in     intrastate     com- 
merce only,  p.  3644. 
Charged  to  mining  company,  p. 

3644. 
Common  law,  p.  3640. 
Determination    of   mining    com- 
pany's share   of  cars,   p.   3644. 
Facts  considered,  p.  3645. 
Freedom     of     contract    not  de- 
stroyed, p.   3644. 
Fuel    cars,   p.   3643. 
General    rule,   p.    3639. 
Illustrations,   pp.   3640,   3641. 
Ownership  of  cars,  p.   3641. 
Power  to  regulate,  p.  3639. 
Present  output,  p.  3645. 
Prompt  return  of  cars  by  min- 
ing company,  p.   3646. 
Rule  of  carrier,  p.  3645. 
Statute,   p.    3640. 

Unfulfilled    contract    of    mining 
companj',  p.  3646. 
English  traffic  acts,  p.  3631. 
Facilities,    pp.    3638,    3655. 
Facilities  for  unloading,   p.   3647. 
Findings   of  commission   ct,nclusive, 

p.    3635. 
General  rule,  p.  3631. 
Identity    of    situation     and    circum- 
stances, p.  3636. 
Indictment,   p.   3848. 
In  manner  of  shipment,   p.  3648. 
Long  and  short  haul: 

See     infra,      "Long    and    Short 
Haul." 
Mandamus,  p.  3649. 
Manner   of  shipm.ent,   p.  3648. 
Persons     discriminated     against,    p. 

3636. 
Place  of  loading,  p.  3647. 
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INTERSTATE  AND   FOREIGN   COM- 
MERCE, cont'd. 
Preferences   and   discriminations,   cont'd. 
Power  of  commission  to  determine, 

p.  3770. 
Quantity  of  goods  shipped,  p.  3634. 
Question  of  fact,  p.  3633. 
Rates; 

See  infra,  "Charges." 
Rebates: 

See  infra,  "Charges." 
Remedies,  p.  3649. 
Reshipping  privileges,   p.   3649. 
Similar   service    and    circumstances, 

p.  3633. 
Statutory   provision,   p.   3631. 
Summary  remedy,  p.   3650. 
Taking   on   and   letting   off   passen- 
gers, p.  3648. 
Terminal   facilities,   p.   3638. 
Time   of   transportation,   p.   3648. 
Undue,  p.  3632. 
Unreasonable,  p.  3633. 
Warehousemen,  p.  3646. 
Wharfage  facilities,  p.  3638. 
What  constitutes  undue  preference, 

p.  3633. 
Presumptions  and  burden  of  proof: 
Carmack  amendment,  p.  824. 
Change  of  rates,  p.  3764. 
Criminal  prosecution,  p.  38.51. 
Proceedings  before    commission,   p. 

7.777. 
Proceedings    in    federal     courts,    p. 

3830. 
Reasonableness  of  rate,  p.  3682. 
Schedules,  pp.  3760,  3761. 
Principal  and  agent: 

Criminal  liability  for  act  of  agent,  p. 

3S46. 
Criminal     liability    of    officers     and 

agents,  p.  3852. 
Printing   and    publishing   schedules,    pp. 

3735,   3823: 
Actual  weight,   p.   3758, 
Agreement  of  parties,   p.   3749. 
Agreements   with   other   carriers,   p. 

3748. 
Baggage  regulations,   p.   3743. 
Burden  of  proof,  p.  3760. 
Cartage,  p.  3743. 
Charges  for  icing,  p.  3742. 
Constitutionality  of  statute,  p.  3730. 
Construction  of  schedule,  p.  3749. 
Construction  of  the  act,  p.  3737. 
Constructive    notice    to    shipper,    p. 

3761. 
Contents,  p.  3741. 
Contractual  rate,  p.  3753. 
Contract  for  exemption  from  liabil- 
ity, p.  3763. 
Contract    unenforceable,    p.    3759. 
Criminal  liability,  p.  3845. 
Criminal  liability  of  shipper,  p.  3855. 
Demurrage   charges,   pp.   3744,   3761. 
Distributing  in   offices   of  agents,  p. 

3749. 
Duty  imposed  by  the  act,  p.  3735. 


INTERSTATE  AND   FOREIGN   COM- 
MERCE, cont'd. 
Printing      and      publishing      schedules, 
cont'd. 

Effect  of  filing  with  commission,  p. 

3748. 
Estoppel  to  assert  invalidity  of  con- 
tract, p.  3759. 
Facilities,  p.  3763. 
Filing  with  commission,  p.   3747. 
Form,     requisites    and     validity,    p. 

3740. 
Indictment,  pp.  3847-3848. 
Joint  rates,  p.  3763. 
Joint  schedule,  p.  3756. 
Jurisdiction    of    federal     courts,    p. 

3823. 
Miying     in     transit     agreement,      p. 

3757. 
Misrepresentation      of      shipper,     p. 

3755. 
Necessity   for   contract   for  through 

carriage,  p.  3738. 
Necessity    for    publication    of    rates, 

p.   3739. 
Operation    and    effect  of    schedules, 

p.  3750. 
Other     carriers      not     specified     in 

schedule,  p.  3738. 
Posting,  p.  3745. 
Presumed  legal  rate,  p.  3761. 
Printed,  p.  3741. 
Privileges,  p.  3763. 
Provisions   of  the  act,   p.   3735. 
Purchase  and  sale  of  goods,  p.  3758. 
Recovery     of     excess     of      schedule 

over  contract  rate,  p.  .3760. 
Right  of  action  of  shipper,  p.  3823. 
Schedule  of  joint  rates,  p.  3751. 
Shipment    over    connecting    carrier, 

p.  3737. 
Shipment   over   connecting   lines,   p. 

3755. 
Shipment   through   foreign   country, 

p.  3740. 
Special  charges,  p.  3741. 
Standard  charge  in  general,  p.  3750. 
Statutory  provision,  p.  3736. 
Stop-over  privileges,  p.  370.-). 
Terminal  charges,  pp.   3743,   3744. 
Through  and  local  rates,  p.  3751. 
Validity,  p.  3T41. 
What  amounts  to  establishing  rate 

p.   3739. 
What     amounts     to    publication,    p 

373,), 
Where   mistake   in   quoting   rate,   p 

3754, 
Where  no  joint  rate  established,  p 

3739, 
Where  rate  intentionally  misquoted, 

p.  3754. 
Proceedings  before  commission,  p.  3773, 
Burden  of  proof,  n.  3777, 
Effect  of  repeal  of  statute  on  pend- 
ing proceedings,  u,  3808, 
Evidence,  p,  3777: 

Aid  of  courts  to  obtam  attend- 
ance of  witnesses,  p.  3781. 
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INTERSTATE  AND   FOREIGN  COM- 
MERCE,   cont'd. 
Proceedings   before    commission,   cont'd. 
Evidence,   cont'd. 

Contracts  with  third  persons,  p. 

3778. 
General  rules,  p.  3777. 
Incriminating       testimony,       p. 

377S. 
Not  unconstitutional    as    unrea- 
sonable search,  p.  3779. 
Power   to   compel   witnesses   to 

attend,  p.  3780. 
Power    to    punish    disobedience, 

p.  3780. 
Production    of   books     and     pa- 
pers,  p.   3783. 
Punishment     of     witnesses     for 
failure  to  obey  order,  p.  3781. 
Exclusive  jurisdiction,   p.  3773. 
Extent   of  hearing,   p.   3783. 
Hearing,  p.  3783. 
In  general,  p.  3773. 
Judgment  or  order: 

See   infra,   "Jndgment  or  Order 
of  Commission." 
Judicial    power    of    commission,    p. 

3773. 
Laches,  p.  3776. 
Limitation   of  actions,   p.   3776. 
Necessity  of  hearing,  p.  3783. 
Parties,  p.  3774. 
Pleadings,  p.  3776. 
Prerequisites      to      jurisdiction,       p. 

3773. 
Presumptions,  p.  3777. 
Rehearing,  p.  3801. 
Repeal  of  statute,  p.  3808. 
Review,  p.  3801: 

Harmless  error,  p.  3802. 
Matters  not  raised  before  com- 
mission, p.  3804. 
Matters  of  discretion,  p.  3804. 
Modification  of  decree  of  court, 

p.  3805. 
Presumptions      on      appeal,      p. 

3803. 
Questions    of   law   and    fact,    p. 

3803. 
Questions    of     jurisdiction     and 

authority,  p.  3803. 
Remand  to  commission,  p.  3806. 
Right  of  review,  p.  3801. 
Scope  of  review,  p.  3802. 
Supersedeas   pending   appeal,   p. 
3807. 
Statutory  provision,  p.   3773. 
Summons  and  process,  p.  3774. 
Proceedings     in     commerce      court,    p. 
3833 : 
Injunction,  p.  3837. 
Jurisdiction  in  general,  p.  3833. 
Mandamus,  p.  3837. 
Power  to  enforce   or  enjoin   orders 

of  commission,  p.  3833. 
Power  to  enforce  or  enjoin  partic- 
ular    orders     of    commission,     p. 
3835. 


INTERSTATE  AND  FOREIGN  COM- 
MERCE,  cont'd. 
Proceedings  in  commerce  court,  cont'd. 
Power  to  review  order  of  commis- 
sion, p.  3836. 
Statement  of  facts,  p.  3837. 
Statutory  provision,  p.   3833. 
Proceedings   in   federal   courts,   p.   3808: 
Costs,  p.  3833. 
Evidence,  p.  3830. 
In  general,  p.  3808. 
Issues,  proof  and  variance,  p.  3830. 
Judgment  and   orders,   p.   3831. 
Jurisdiction  and  venue,  p.  3809: 

Action     to    recover     excess     of 

freight,  p.   3834. 
After    hearing    by    commission, 

p.  3815. 
Applicability    of    general    prin- 
ciples of  law,  p.  3818. 
Before  hearing  by  commission, 

p.  3810. 
Equity  jurisdiction,  p.  3835. 
Enjoining  receiver,  p.  3823. 
Generally,  p.  3809. 
Injunction,   p.   3818. 
In  particular  instances,  p.  3823. 
Judicial  questions,  p.  3810. 
Mandamus,   p.   3816. 
Mandatory    injunction,    p.    3823. 
No    new    jurisdiction    conferred 

by  act,  p.  3809.     ' 
Offenses  arising  in   several   dis- 
tricts, p.  3816. 
Proceeding   to    compel   publish- 
ing schedules  of  rates,  p.  3823. 
Refusal   of  carrier   to  transport 

goods,  p.  38J4.  . 
Refusal    to    afTord    equal    facili- 
ties, p.  3814. 
Relief  against  discrimination  in 

general,  p.  3812. 
Relief  against  rebates,  p.  3813. 
Relief       against       unreasonable 

rates,  p.  3811. 
Under      provision        preserving 
common-law       remedies,       p. 
3809. 
Under     provisions     of     general 

law,  p.  3809. 
Where   right   to   hearing  before 
commission    barred,    p.    3811. 
Limitation  and  laches,  p.  3827. 
Parties,  p.  3826. 
Pleadings,  p.  3827. 
Presumptions   and  burden   of  proof, 

p.  3830. 
Proceedings  at  law  or  in  equity,  p. 

3835. 
Reference,  p.  3831. 
Statutory  provision,  p.  3809. 
Stipulation  of  parties,  p.  3832. 
Proceedings  in  state  courts,  p.  3839. 
Process,  p.  3542. 

Production  and  manufacture,  p.  3433. 
Prohibitions  upon  carriers,  p.  3631: 

Combinations     and    monopolies,    p. 
3650. 
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INTERSTATE  AND   FOREIGN  COM- 
MERCE,  cont'd. 
Prohibitions  upon  carriers,  cont'd. 
Discrimination    and   preferences: 
See     infra,      "Preferences      and 
Discrimination." 
Limiting  liability,   p.   3654. 
Pooling  freights: 

See   infra,   "Pooling   Freights." 
Transportation    of    goods    manufac- 
tured by   carrier: 
See     infra,    "Transportation    of 
Goods   Manufactured  by  Car- 
rier." 
Protection    of   lives    and    limbs    of    em- 
ployees, p.  3461: 
Employers'    liability   act; 

See  infra,  "Employers'  Liability 
Act." 
Fellow  servant  doctrine,  p.  3461. 
Power    of    congress    in    general,  p. 
3461. 
Publishing    schedules: 

See  infra,  "Printing  and  Publishing 
Schedules." 
Purchase  and  sale  of  property,  p.  3421. 
Railroads,  pp.  3430,  3447:        ' 

As  to  liability  of  officers  and  agents, 

p.  3535. 
Care  of  live  stock,  p.  3518. 
Carriers   subject  to   act,   p.   3613. 
Cartage  and  drayage,  p.  3519. 
Collection    of    purchase     price     for 

consignor,    p.   3519. 
Common-law  principles,   p.   3448. 
Construction  of  bridges,  p.  3450. 
Compelling      railroad      to      elevate 

bridge,    p.    3519. 
Construction  of  railroad,  p.  3449. 
Electric  railway  companies,  p.  3614. 
Heating  of  passenger  cars,  p.   3512. 
Lessee  railroad,  p.  .^613. 
Lessor,  railroad,  p.  3613. 
Power  of  congress,  p.  3447. 
Power      of     congress     to     construct 

railroad,  p.   3449. 
Power  of  state,  p.  3480: 

Compelling      running     of     addi- 
tional   train,    p.    3485. 
Compelling   running   of   regular 

train,   p.   3485. 
Facilities   for   transportation,   p. 

3485. 
Furnishing  cars,   p.   3487. 
In  general,  p,  3480. 
Interstate      commerce     inciden- 
tally affected,  p.  3482. 
Location  and  plan  of  construc- 
tion of  railroad,  p.  3483. 
Police  power,  p.  3480. 
Purchase     of     or     consolidation 
with  competing  lines,  p.  3484. 
Railroad    entirely    within    state, 
p.   3482. 
Reasonableness     of     regulation,     p. 
3480: 
Regulation   of   charges,   p.   3488. 
Regulation   of  local  matters,   p. 
3482. 


INTERSTATE  AND  FOREIGN  COM- 
MERCE,  confd. 
Railroads,   cont'd. 

Reasonableness  of  regulation,  cont'd. 

Regulations  to  secure  safety  of 
passengers      and      public,      p. 
3481. 
Requiring     railroad     to     afford 

transportation,   p.   3484. 
Requiring   lecordation   of  lease, 
p.    3484. 
Regulating  duty  to  accept  goods,  p. 

3516. 
Regulating    liability    for    delay,    p. 

3523. 
Regulating   relation    of   master   and 
servant: 
,  See  infra,  "Master  and  Servant." 
Regulating  rights  and  privileges  of 

passengers,  p.  3510. 
Regulating  speed  of  running  trains, 

p.   3512. 
Regulating  time,   place   and  manner 

of   delivery,  p.   3517. 
Regulations  as  to  crossings,  p.  3534. 
Regulations    to    prevent    injuries    to 

passengers,  p.  3503. 
Regulations  with   respect  to   limita- 
tion    of    liability     of     carriers,  p. 
3519. 
Reports,   p.   3534. 
Requiring  trains   to   stop   at   certain 

stations,  p.   3513. 
Rollmg     stock    and    equipment,    p. 

3450. 
Routing   goods,   p.   3518. 
Running  trains  on   Sundaj',  p.   3512. 
Safety   appliance    act: 

See     infra,     "Safety     Appliance 
Act." 
Safety  of   persons   and   property,   p. 
3450: 
Hours  of  labor,  p.  3457. 
In  general,  p.  3450, 
Rolling  stock  and  equipment,  p. 

3450. 
Safety  appliance   act: 

See     infra,     "Safety    Appli- 
ance  Act." 
Train  crew,  p.  3437. 
System  of  bookkeeping,  p.   3524. 
Rates: 

See  infra,  "Charges." 
Reasonableness  of  rate: 

Determination   of  reasonableness  of 
rate: 
See  infra,   "Charges." 
Reasonableness   of   regulation   by   state, 

p.   3470. 
Rebates,  pp.  3442,  3700: 

Criminal  liability,   p.   3843. 
Criminal  liability  of  shipper,  p.  3854. 
Definition,  p.  3700. 
Effect  of  granting  rebate,  p.  3705. 
Illustrations    of    rebates,    pp.    3701- 

3705. 
In     absence     of     discrimination,     p. 

3701. 
Indictment,  p.  3849. 
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INTERSTATE  AND   FOREIGN   COM- 
MERCE,   cont'd. 
Rebates,   cont'd. 

In  general,  p.  3700. 
Interstate  commerce  act,  p.  3700. 
Joint  rate,  p.  3703. 
Milling  in  transit,  p.  3704. 
Particular  instances,  p.  3705. 
Pooling  freights,   p.   3725. 
Rebate  from  joint  rate,  p.  3703. 
Refunding  elevator  charges,  p.  3703. 
Trackage   charges,   p.    3703. 
What  amounts  to  rebate,  p.  3701. 
Who   may   complain,   p.   3700. 
Receiving   and    landing   passengers    and 

freight,  p.  34S3. 
Regulation  of  relation  of  consignor  and 

consignee,   p.   3541. 
Remedies,  p.  3541: 

Attachment,  p.  3542. 

Entrj'    of   satisfaction   of   mortgage, 

p.   3547. 
Equitable  remedies,  p.  3545. 
Evidence,  p.  3542. 
Garnishment,  p.  3543. 
Jurisdiction,  p.  3542. 
Jurisdiction   and   venue    of   suits,    p. 

3542. 
Lien  on  vessel  for  services  and  ma- 
terial,  p.    3546. 
»'  Parties    to    suits,    p.    3543. 

Power  of   state  as  to,  p.   3541. 
Prerequisites     to    bringing    suit,    p. 

3541. 
Proceeding  by  attachment  and  gar- 
nishment, p.  3542. 
Removal   of  cause  to  federal  court, 

p.  3545. 
Requiring  claim  for  damages  to  be 
made  in  pres9ribed  time,  p.  3545. 
Requiring   payment    of   damages    in 

prescribed  time,  p.  3545. 
Seizure  for  taxes,  p.  3547. 
Summons  and  process,  p.  3542. 
Venue,  p.  3542. 
Removal  of  causes,  p.  3545. 
Repeal  of  act,  pp.  3606,  3808. 
Reports,  p.  3524. 
Reshipment,  p.  3425. 
Reshipment  of  goods,  p.  3541. 
Review: 

See  infra,  "Proceedings  before  Com- 
mission." 
Safety  appliance  act,  pp.   3450,  3508: 
Appliances  required  by  act,  p.  3456. 
Car     not    used    in    interstate    com- 
merce, p.   3453. 
Carriage  of  empty  car,  p.   3455. 
Carrier  subject  to  act,  p.  3453. 
Car  standing  on  switch,  p.  3454. 
Constitutionality  of  act,   p.   3450. 
Construction  of  act,  p.  3453. 
During  stoppage  in  transit,  p.  3455. 
Enforcement  of  act,  p.  3456. 
Engaged     in     intrastate     commerce 

only,  p.  3454. 
Exclusive     power     of    congress,    p. 

3453. 
In  general,  p.  3450. 


INTERSTATE  AND   FOREIGN  COM- 
MERCE,  cont'd. 
Safety  appliance  act,  cont'd. 

Part   of   cars   not   engaged   in   inter- 
state  commerce,   p.   3454. 
Power  of  congress,  p.  3450. 
Power  of  state,  p.  3508. 
Power  to   impose   absolute  liability, 

p.   3453. 
Shifting  cars  in  yard,  p.  3456. 
Stockyard   company,   p.   3456. 
Where    car    on    exchange    track,    p. 

3455. 
Where  carrier  has  hauled  interstate 
freight     on     other     occasions,     p. 
3453. 
Schedules: 

See  infra,  "Printing  and  Publishing 
Schedules." 
Service   of   shipper; 

See   infra,    "Charges." 
Shipment     through     another     state     to 

point  in  same  state,  p.  3422. 
Shipment  to  territory,  p.  3435. 
Shipment   under   local   bill   of  lading,  p. 

3424. 
Ships,  pp.  3468,  3478. 
Sleeping  cars: 

See   infra,   "Palace   Cars   and   Sleep- 
ing  Car   Companies." 
Soliciting  agents,  p.  3434. 
Speed  of  trains,  pp.   3503,   3512. 
Stations  and  stopping  places: 

Requiring  trains  to   stop   at   certain 
stations,    p.    3513: 
Mail  train,  p.   3516. 
Power  of  state,  p.  3513. 
Requiring    interstate    trains     to 
stop    at     certain     stations,    p. 
3514. 
Requiring    interstate    trains    to 
stop  at  county  seats,  p.   3515. 
Requiring    intrastate    trains    to 
stop   at  county  seats,  p.   3514. 
Where       accommodation       fur- 
nished    by     other    trains,    p. 
3516. 
Statutory  provisions,  p.  3600: 
Competition,  p.  3601. 
Constitutionality  of  act,   p.   3602. 
Construction  of  act,  p.  3604. 
Destruction  of  competition,  p.  3601. 
Existing  contracts,  p.   3605. 
History  of  act,  p.  3602. 
Interference      with      commerce,      p. 

3601. 
Not   intended   to   cover  whole   field, 

p.   3603. 
Object,  p.  3600. 
Operation   and   effect,   p.   3605. 
Purpose,  p.  3600. 
Repeal,  p.  3606. 
Time  of  taking  effect,  p.  3606. 
Steamboats,  p.  3435. 
Stockyards,  pp.  3431,  3469,  3533: 

Delivery    to     carrier's     own     stock- 
yards,  p.   3647. 
Storage  charges,  p.  3501. 
Street  railways,  p.  3614: 

Power  of  state,  p.   3525. 
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MERCE,  confd. 

Subjects  of  regulation,  p.  3445. 
Suits: 

See      infra,      "Proceedings      in 
Federal   Courts." 
Civil  proceedings  against  carrier: 
Proceedings      before      commis- 
sion : 
See  infra,  "Proceedings  be- 
fore   Commission." 
Proceedings  in  commerce  court; 
See    infra,    "Proceedings    in 
Commerce    Court." 
Proceedings  in  federal  courts: 
See    infra,    "Proceedings   in 
Federal  Courts." 
Power    of    commission    to    institute 
suits,  p.  3770. 
Summons  and  process: 

Proceedings    before    commission,    p. 
3774. 
Sunday  laws,  pp.  3480,  3512. 
Supersedeas  pending  appeal,  p.  3807. 
Taxation : 

See  "Taxation." 
Telegraphs    and    telephones,    p.    3616. 
Telephones,   3616. 
Terminal  charges,  pp.  3743,  3744: 

Schedules,   pp.   3743,   3744. 
Terminal    companies,    pp.    3431,    3616. 
Terminals,  pp.  3469,  3533: 

Terminal    companies    and    terminal 
charges,  pp.  3619,  3625,  3666,  3726. 
Tickets  and  fares: 

Commutation  tickets,  p.  3499. 
Excursion   tickets,  p.   3726. 
Mileage  tickets,  pp.  3500,  3510,  3725. 
Party-rate   tickets,   p.   3725. 
Passes,  p.  3694. 
Power  of  state,  p.  3499. 
Reduced   rates,  p.  3697. 
Sale   and    redemption    of   tickets,    p. 
3499. 
Time  of  act  taking  effect,  p.  3606. 
Tobacco,   p.   3427. 
Tonnage  duties,  pp.   3479,   3530. 
Train    crew,   p.    3457. 
Transportation,    p.    3420. 
Transportation  and  transit,  p.  3419. 
Transportation   by   land,   p.   3419. 
Transportation   by   water,   p.   3419. 
Transportation  for  another,  p.  3421. 
Transportation    of    goods    manufactured 
by   carrier,   p.   3651: 
Due   process  of  law,   p.   3651. 
Interest   as    stockholder,    p.    3652. 
Manufactured    from    wood,    p.    3654. 
Mining    and    shipping    coal    to    sep- 
arate  company,   p.   3653. 
Power  of   congress,   p.   3651. 
Production,     ownership    and    inter- 
est,   p.    3653. 
Purpose  and  object  of  act,  p.   3651. 
What  is  railroad  company,  p.  3652. 
Where   railroad   has   controlling  in- 
terest  in   corporation,   p.   3653. 
Transportation    of    persons,    p.    3419. 
Transportation    of    property,    p.    3419. 
Truckmen,    p.    3616. 
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MERCE,  cont'd. 
Usages  and  customs: 

Preferences    and    discrimination,    p. 
3635. 
Venue,    p.    3542: 

Criminal    proceedings    against    car- 
rier, p.  3847. 
Enforcement   of   order   of   commis- 
sion,  p.   3809. 
Injunction,   p.    3818. 
Mandamus,  p.  3816. 
Proceedings    in    federal    courts,    p. 
3809. 
Warehouses     and     warehousemen,      pp. 

3433,  3537. 
Wharves     and     wharfingers,     pp.     3468, 
3^8: 
But   legislative   or  municipal   intent 

not   open   to  inquiry,  p.   3530. 
Discriminatory   fees,   p.   3539. 
Distinction  between  tonnage   duties 

and    wharfage,    p.    3530. 
Eflfect  of  surplus  and  disposition  of 

same,  p.  3539. 
General  power  of  state  to  regulate 

wharves,  p.   3538. 
Objectionable    charge   void,    though 
not     proportioned     according    to 
tonnage   of  vessel,   p.   3531. 
Powers    of   federal    courts,    p.    3533. 
Power  to  exact  wharfage  not  to  be 
used    as    a    subterfuge    to    impose 
tonnage   duty,   p.    3530. 
Private  wharves  not  within  rule  as 

to   reasonableness,   p.   3529. 
Remedy    for    unreasonable    regula- 
tions,  p.   3531. 
Wharfage  charge  not  void  because 
proportioned   to  tonnage,  p.  3531. 
Wharfage;    power   of   state    or    city 
to  exact,  p.  3539. 
What    constitutes    commerce,    pp.    3418- 

3436. 
When  transportation  completed,  p.  3433. 
Where  goods  remain  in  cars,  p.  3436. 
Where   goods   reshipped,   p.   3435. 
Where  state  line   crossed,   p.   3421. 
White   slave    act,   p.   3441. 
Willfully,    pp.    3608,    3621. 
Witnesses: 

Aid  of  courts,  p.  3781. 
Incriminating  testimony,   p.   3778. 
Investigation     and     compelling     at- 
tendance  of  witnesses,   p.   3603. 
Power   to   compel   witnesses   to   at- 
tend,  p.   3780. 
Power    to    punish    disobedience,    p. 

3780. 
Production    of    documents,    p.    3782. 
Punishment  for  failure  to  obey  or- 
der, p.  3781. 
Self-incrimination,   p.   3778. 

INTERVENTION 

Control  and  regulation,   p.   123. 

INTOXICATING  LIQUORS 

Interstate    and    foreign   commerce,   pp. 
3427,  3538. 
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INTOXICATION 

See  "Drunkenness."' 

INVALIDS 

See    "Contributory   Negligence." 

INVITATION 

See      "Carriers      of      Passengers;" 
"Contributory    Negligence." 

JETTISON 

Carriers    by    water,    pp.    3899,    4021. 

JEWELRY 

See   "Baggage." 

JOINDER  OF  ACTIONS 

Delivery   of  carrier: 

Joinder  of  action  for  failure   to  de- 
liver, p.   582. 

JOINDER  OF  CAUSES    OF    ACTION 

Delay   in   transportation   or   delivery,   p. 
681. 

JOINDER   OF   PARTIES 

Connecting   carriers,   p.    3388. 
Loss  or  injury  to  goods,  p.  802. 

JOINT   CONTRACTS 

Power  to   contract  jointly  or   severjally, 
p.  417. 

JOINT   LIABILITY 

See   "Connecting   Carriers." 
Palace  and   sleeping   cars,   p.   3338. 

JUDGMENT 

Connecting   carriers,   p.   3416. 

Contemp't,   p.   137. 

Delay   in   transportation   or   delivery,   p. 

698. 
Delivery  by  carrier: 

Actions    for    failure    to    deliver    or 
misdelivery,    p.    603. 
Injunction,   p.    134. 
Interstate  and  foreign  commerce: 

See   "Interstate    and   Foreign    Com- 
merce." 

JUDICIAL  NOTICE 

Overcharge,  p.  1201. 

JURISDICTION 

Action  for  refusal  to  carry,  p.  258. 
Admiralty,   p.  3917. 
Carriers   by  water,   p.  3917: 

Proceedings     to     limit     liability,     p. 
4073. 
Connecting  carriers,  p.  3387. 
Criminal   law,   p.    181. 
Delivery  by  carrier: 

Action  for  failure  to  deliver,  p.  582. 
Demurrage,   p.   716. 
Injunction,   p.    133: 

Enforcement  of  rates,  p.   133. 
Interstate   and  foreign  commerce: 

See   "Interstate   and   Foreign   Com- 
merce." 
Loss  or  injury  to  goods,  p.  800. 
Overcharge,   p.   1198. 


KNOWINGLY,  pp.  3608,  3631. 

LABOR  UNIONS 

Interstate    and     foreign     commerce,     p. 
3466. 

LACHES 

See  "Limitation  of  Actions." 
Bill  of  lading: 

Laches  of  holder  of  bill,  p.  559. 
Carriers  by  water: 

Proceedings      to     limit     liability,    p. 
4074. 
Injunction,   p.    134. 
Interstate  and  foreign  commerce: 

Proceedings    before    commission,    p. 

3776. 
Proceedings    in     federal    courts,    p. 
3827. 

LADING,   BILLS   OF 

See  "Bills  of  Lading." 

LANDLORD  AND  TENANT 

Carriers  of  passengers: 

Liability  of  lessor,  p.  2087: 
General   rule,   p.   3087. 
Lease   illegal   or  ultra   vires,   p. 

2088. 
Leases   under   statutory  author- 
ity,   p.    2088. 
Lessor   liable   for  negligence   of 

lessee,  p.  2087. 
Lessor's     liability     to    its     own 

passengers,  p.  3088. 
Liability   for   indignities   of   fel- 
low  passengers,   p.   3088. 
Liability     of    lessor    of    steam- 
boat,   p.    2089. 
Exemption   from   regulation   by   charter 

or  statute,  p.  64. 
Liability  of  carrier  for  servants   of  les- 
sors   or   lessees,   p.    2077. 

LARCENY 

Delivery  by  carrier,  p.  516. 
Liability  for  failure  to  deliver,  p.  516. 
Lost  or  stolen  bill  of  lading: 
See   "Bills    of   Lading." 

LAST   CLEAR  CHANCE 

Contributory   negligence,   p.    3369. 

LATENT  DEFECTS 

Carriers  of  passengers,  p.  1845. 

LAY  DAYS,  p.   3967. 

LEAKAGE 

Limitation   of  liability,   p.   1021. 
Loss  or  injury  to  goods,  p.  766. 

LEASE 

See  "Landlord  and  Tenant." 

LEGISLATURE. 

See  "Control  and  Regulation." 

LEVEES 

Interstate    and    foreign     commerce,     n. 
3533. 
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LIABILITY  AS  INSURER 

See  "Loss  or  Injury  to  Goods." 

LICENSEES,       TRESPASSERS,        IN- 
TRUDERS,   ETC.,   pp.      27,   2499. 

Actions,  p.  2543. 

Acts    and    omissions    of    servants    and 
third    persons    for    which    carriers 
liable,  p.  3.'525: 
Acts  of  postal  employees  in  throw- 
ing mail  bags  from  train,  p.  2527. 
Acts  of  third  persons,  ^.  2536. 
Ejection: 

See  "Ejection  of  Passengers." 
Lessee    of    privilege    as    servant,    p. 

2525. 
Proximate   cause  of  injury,  p.   2525. 
Scope  of  employment,  p.  2526. 
Alighting  from  train: 

See    infra,    "Persons    at    Station    to 
Assist  or  Take  Leave  of  Depart- 
ing   Passengers,    or   to    Meet    In- 
coming Passengers." 
Amendment,  p.  2543. 
Answer  or  plea,  p.  2544. 
Approaches: 

Duties  as  to  safety  of  station  houses, 
platforms  and  grounds: 
See  infra,   "Duties  as  to  Safety 
of  Station  Houses,  Platforms 
and  Grounds." 
Persons  at  station  to  assist  or  take 
leave  of  departing  passengers, 
or  to   meet   incoming  passen- 
gers: 
See    infra,    "Persons    at   Station 
to    Assist    or   Take    Leave    of 
Departing    Passengers,    or    to 
Meet    Incoming    Passengers." 
Boarding  train: 

See    infra,    "Persons    at    Station    to 
Assist  or  Take  Leave  of  Depart- 
ing   Passengers    or    to   Meet    In- 
coming Passengers." 
Contributory  negligence,  p.   2536: 

Alighting     from     moving     train,     p. 

2539. 
Alighting  from  train  at  place  other 

than  station,  p.  2539. 
Crossing  track  in  going  to  train  to 

ineet  a  passenger,  p.  2538. 
Employees  of  carrier,  p.  2536. 
Falling    off    station    platform    after 
seeing  passenger  aboard  train,   p. 
3539. 
Going  on  station  platform  to  meet 

a  friend,  p.  2539. 
In   general,  p.   2536. 
Leaving  steamboat,   p.   2540. 
Of  persons   boarding   train,   car,   or 
boat  to   see   or  assist  passengers, 
p.  2539. 
Of  persons  going  to  railroad  depot 

on  business,  p.  2541. 
Of  persons  on  station  platform  who 

have  no  business  there,  p.  3541. 
Of  persons   on   train   or   car  by  in- 
vitation or  permission  of  carriers's 
employees,  p.  3541. 
Of  trespassers,  p.  3541. 


LICENSEES,       TRESPASSERS,       IN- 
TRUDERS,   ETC.,    confd. 
Contributory  negligence,  cont'd. 

Persons  boarding  train,  car,  or  boat 
to    see    or    assist    passengers,    p. 
3539. 
Persons    going    to    station    or    train 

to  meet  passengers,  p.  2537. 
Postal  clerks,  p.  2536. 
Questions  of  law  and  fact,  pp.  2548, 

2549. 
Riding  upon   open   flat  car,  p.   2541. 
Standing   on   station   platform   after 
seeing  passengers  aboard  train,  p. 
2538. 
Stepping     on     lower    tread    of    oar 
while    encumbered    with    luggage, 
p. ^539. 
Who   are   trespassers,   p.   2536. 
Degree  of  care  required: 

See    infra,   "Duties   as    to   Safety   of 
Station     Houses,     Platforms     and 
Grounds;"  "Persons  at  Station  to 
Assist  or  Take  Leave  of  Depart- 
ing  Passengers,    or   to    Meet    In- 
coming  Passengers." 
Drunkenness,  p.  2533. 
Duties   and  liabilities   as  to  persons   on 
trains,  cars,  etc.,  p.  3516: 
See    infra.    "Persons    at    Station 
to    Assist    or   Take    Leave    of 
Departing    Passengers,    or    to 
Meet    Incoming    Passengers." 
Contributory   negligence: 

See  infra,   "Contributory  Negli- 
gence." 
Invitees  and  licensees,  p.  2519: 

Allowing   child   to   ride   in   dan- 
gerous  place,   p.   2524. 
Child  on  tug  boat,  p.  2525. 
Children  entering  street  cars,  p. 

2524. 
Children    entering    trains,    cars, 

etc.,   p.  2523. 
Duty    to    give    warning    before 

starting    car,    p.    2521. 
General  rules,  p.  2519. 
Illustrations,   pp.  2519,   2520. 
Lessee   of  privilege   as   servant, 

p.   2535. 
Licensees  and  invitees  on  street 

cars,  p.  3521. 
Newsboys,    p.    2524. 
Persons     having     business      on 

train,   p.   2520. 
Persons   on  construction  trains, 

p.  2533. 
Persons  on  hand  car,  p.  2532. 
Persons  on  train  in  violation  of 
-  rules    of   carrier,   p.   2521. 
Proximate     cause   of   injury,    p. 

2535. 
Traffic  policeman,  p.   2535. 
Volunteer,   p.   2535. 
Trespassers,  p.  2516: 

Acts    done    with    knowledge    of 
child's    presence    making    car- 
rier liable,  p.  2519. 
Assumption     of     risk    by    tres- 
passer, p.  2517. 
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LICENSEES,       TRESPASSERS,       IN- 
TRUDERS,   ETC.,    cont'd. 
Duties   and   liabilities   as   to   persons   on 
trains,  cars,  etc.,  cont'd. 
Trespassers,  cont'd. 

Duty  as  to  persons  on  cars  left 

standing   near   depot,   p.   2517. 

Duty    of    street     railway     com- 

ipany,  p.  3517. 
Duty  owed  in   general,  p.  2516. 
Duty   to   give    statutory   signals 

on  starting,  p.  2517. 
Liability  for  negligence,  p.  2516. 
Trespassing  children,  p.  2518. 
Duties   as    to    safety   of   station    houses, 
platforms    and    grounds,    p.    2499: 
Approaches,  p.   2500. 
Child  loitering  on  platform,  p.  2503. 
Duty    as    to    safety    of    premises,  p. 

2502. 
Duty  as  to  station  platform,  p.  2502. 
Duty  owed  to  particular  classes   of 

persons,  p.   2501. 
Duty    owed    to    public    at   large,    p. 

2501. 
Duty    owed    to    trespassers,    specta- 
tors,   loiterers     and      bare    licen- 
sees, p.  2502. 
Duty   to    light    platform,    p.    2501. 
Hackman,  p.  2505. 
In  general,  p.  2499. 
Liability  to  spectator  for  gross  neg- 
ligence  of   servants,  p.  2503. 
Operation  of  trains,  p.  2501. 
Ordinary   care,   p.  2499. 
Passageways,   p.   2500. 
Passenger    of    other     carrier     using 

same    depot,    p.    2504. 
Person  crossing  station  grounds,  p. 

2505. 
Persons  at  station  to  assist  or  take 
leave  of  departing  passengers, 
or  to   meet  incoming   passen- 
gers: 
See   infra,   "Persons   at    Station 
to   Assist    or   Take    Leave    of 
Departing    Passengers,    or    to 
Meet    Incoming    Passengers." 
Persons     deviating    from      passage- 
ways, p.  2506. 
Persons    having    business    with    ex- 
press company,  p.  2503. 
Persons    having   business   with   pas- 
sengers, p.  2504. 
Persons  meeting  incoming  or  speed- 
ing departing  passengers,  p.  2506. 
Persons    patronizing    restaurant    on 
premises   of  railroad  company,  p. 
2505. 
Persons    posting   mail    or    receiving 

mail,   p.   3504. 
Platform,   p.   2500. 
Policeman,    p.    2505. 
Reasonable   care  as   to  person  hav- 
ing  business    with    railroad    com- 
pany,  p.   2499. 
Statement    requiring   ordinary    care, 

p.  2499. 
Statement    requiring    same    care    as 
for  passenger,  p.  2500. 


LICENSEES,       TRESPASSERS,       IN- 
TRUDERS,   ETC.,    cont'd. 
Duties   as   to   safety   of   station   houses, 
platforms  and  grounds,   cont'd. 
Steward   of  vessel   lying  at  pier   of 

railroad   company,  p.   2504. 
Throwing    objects    from    car    onto 

platform,  p.  2501. 
Who  are  trespassers,  p.  2503. 
Ejection,    p.    2527: 

From  railroad  stations,  p.  2528. 
From  railroad   trains,  p.   2538: 

Authority  to  employees  and  lia- 
bility of  carrier  for  their  acts, 
p.   3529. 
Brakeman    has    implied    author- 
ity  to   eject    trespasser   found 
on   car   platform,   p.   2530. 
Carrier   bound   to   exercise   rea- 
sonable  care  to   avoid  unnec- 
essary injury,  p.  2531. 
Degree  of  care  required  to  eject- 
ing trespasser,  p.  2531. 
Drunkenness    of    trespasser    no 

defense,  p.  2533. 
Liability  of  carrier  where  brake- 
man    pushes    trespasser    from 
train,  p.  3530. 
Liability  of  carrier  where  ejec- 
tion is  made  in  a  reckless  and 
wanton  manner,  p.  3531. 
Liability  of  carrier  where  tres- 
passer is  ejected  from  a  mov- 
ing train,  p.  2533. 
Liability    of    carrier    where    un- 
necessary   force    is     used,     p. 
2532. 
Railroad     company     liable     for 
wrongful  acts  of  conductor,  p. 
2530. 
Right    of   carrier   to    call   police 

to  eject  trespassers,  p.  2529. 
Right  of  carrier  to  eject  in  gen- 
eral, p.   3538. 
Where       trespasser      may      be 

ejected,   p.   2533. 
who    are    trespassers    liable    to 
ejection,   p.   2529. 
From  street  cars,  p.  2534: 

Authority  of  employees  and  lia- 
bility of  carrier  for  their  acts, 
p.   2534. 
Degree  of  care  required  in  eject- 
ing trespassers,   p.  2534. 
Liability  of  carrier  for  ejection 

of  newsboys,  p.  2535. 
Liability   of  carrier  where   tres- 
passer is  ejected  from  moving 
car,  p.   2534. 
Who    are    trespassers    liable    to 
ejection,  p.   2534. 

Implied  license  to  transact  busi- 
ness revocable  at  any  time,  p. 
2537. 

In  general,  p.  2527. 

Right,   p.   2527. 
Evidence,  p.  2544: 

Admissibility,  p.  2544. 

Weight  and  sufficiency,  p.  2545. 
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LICENSEES,       TRESPASSERS,       IN- 
TRUDERS,   ETC.,    cont'd. 
Grounds : 

See   infra,   "Duties   as   to   Safety   of 
Station    Houses,     Platforms,    and 
Grounds." 
Hackman,   p.   2505. 
Instructions,  p.  3549: 

Charge  on  burden  of  proof,  p.  2550. 
Illustrations,  pp.  2549,  2552. 
Instructions   on   contributory   negli- 
gence, p.  2551. 
Instructions   on    duty   as    to   person 
accompanying  passenger,  p.   2550. 
Instructions  on  duty  as  to  trespass- 
ers, p.  3551. 
Instructions  on  proximate  cause,  p. 
2553. 
Mail: 

Persons    posting    mail    or  receiving 
mail,  p.  3504. 
Master  and  servant: 

See  infra,   "Acts   and   Omissions   of 
Servants   and    Third    Persons    for 
Which   Carriers   Liable." 
Meeting  passengers  at  station: 

See  infra,  "Persons  at  Station  to  As- 
sist or  Take  Leave  of  Departing 
Passengers,  or  to  Meet  Incoming 
Passengers." 
Persons    at    station    to    assist    or    take 
leave  of  departing  passengers,  or 
to   meet   incoming   passengers,    p. 
3506: 
Affording  opportunity  to  leave  train 
or  cars,  p.  3510: 
Assistance  to  enfeebled  pasc^en- 

ger,   p.   3513. 
Assumption  that  persons  board- 
ing   train    are    passengers,    p. 
2513. 
Duty  as  affected  by  knowledge 
of  intention   of  person  board- 
ing train,  p.  2513. 
Duty  to  give  notice  of  starting, 

p.  3513. 
Duty  to  stop  train,  p.  2513. 
General  rule,  p.  3510. 
Holding    train    in     absence     of 
knowledge     of      purpose     in 
boarding  train,   p.  2511. 
Ignorance  of  plaintiff's  position 
as  displacing  duty  of  ordinary 
care,  p.   3511. 
Injuries  in  alighting,  p.  2511. 
Intention  to  get  off  not  discov- 
ered   until     after    starting    of 
train,  p.  2513. 
Notice    of   purpose   in   boarding 

train,   p.   2514. 
Not    negligence    to    start    train 
before  attendant  has  alighted, 
p.  2511. 
Right  to  assume  that  train  will 
stop  for  usual  length  of  time, 
p.  3514. 
Right  to  rely  on  information  by 
employee  as   to  time  of  stop, 
p.  2515. 
Sufficiency  of  notice,  p.  3514. 


LICENSEES,       TRESPASSERS,       IN- 
TRUDERS,   ETC.,    cont'd. 
Persons    at    station    to    assist    or    take 
leave  of  departing  passengers,  or 
to     meet     incoming     passengers, 
cont'd. 
Contributory   negligence: 

See      infra,      "Contributory 
Negligence." 
Degree  of  care  required,  p.  3507. 
Degree  of  care  required  as  to  sta- 
tion,    approaches,     platforms, 
etc.,  p.  3507: 
Defects  in  platform,  p.  2508. 
Duty  in  general,  p.  3507. 
Failure      to      sufficiently      light 

premises,  p.  3508. 
Negligence  in  handling  baggage, 

p.  3509. 
Person  at  station  to  bid  adieu, 

p.  2508. 
Unsafe     condition    of    road    be- 
tween  depot   and   ferry   land- 
ing, p.  2508. 

Degree  of  care  required  in  general, 
p.  3507. 

Entering  train  or  cars,  p.  3509. 
Right   to    enter,   and    care   owed,    p. 
3509. 

Right  to  enter  premises,  p.  3506. 
Terminal  company,  p.  2507. 
Petition,  p.  2542. 
Postal   clerks: 

Acts  of  postal  employees  in  throw- 
ing mail  bags  from  train,  p.  2537. 
Platform: 

See  infra,   "Duties   as  to  Safety 
of  Station   Houses,   Platforms 
and  Grounds." 
Persons  at  station  to  assist  or  take 
leave     of     departing     passen- 
gers,    or    to    meet    incoming 
passengers: 
See   infra,    "Persons    at    Station 
to    Assist    or   Take   Leave    of 
Departing    Passengers,    or    to 
Meet    Incoming    Passengers." 
Pleading,  p.  3542 

Presumptions   and -burden    of   proof,   p. 
2544. 

Principal  and  agent: 

See   infra,   "Acts   and   Omissions    of 
Servants    and   Third    Persons    for 
Which   Carriers   Liable." 
Proximate   cause,   p.   2525. 
Questions  for  jury,  p.  2546: 

Capacity  of  children  to  avoid  dan- 
ger, p.  2548. 

Care  as  to  persons  on  train,  p.  2546. 
Excuses     for     contributory     negli- 
gence, p.  2549. 

Injuries  inflicted  in  course  of  and 
liability  for  manner  of  ejection,  p. 
2547. 

Negligence,    p.    254G. 

Questions  of  contributory  negli- 
gence, p.  2548. 
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LICENSEES,       TRESPASSERS,       IN- 
TRUDERS,   ETC.,    cont'd. 
Station  house: 

See   infra,   "Duties   as   to   Safety   of 
Station     Houses,     Platforms    and 
Grounds." 
Taking  leave  of  passengers: 

See    infra,    "Persons    at    Station    to 
Assist  or  Take  Leave  of  De- 
parting    Passengers,     or     to 
Meet    Incoming    Passengers." 
Third  persons: 

See   infra,   "Acts   and   Omissions   of 
Servants    and    Third    Persons    for 
Which  Carriers  Liable." 
Variance,  p.  3544. 
Verdict,  p.  3552. 

LICENSES 

Interstate    and    foreign    commerce,    pp. 
3550,  3568,  3573,  3577. 

LIENS,  p.  1132. 

Baggage,  p.  3167. 
Bills   of   lading,   p.   384. 
Carriers  by  water: 

See  "Carriers  by  Water.'' 
Charges: 

See   "Liens   for   Charges." 
Demurrage,  pp.  714,  3972: 
See   "Dem.urrage." 
General  rule,  p.  714. 
Illustration,    p.    715. 
Railroad  commissions,  p.  714. 
Relinquishment  of  lien,  p.  715. 
Statutory  provisions,  p.  715. 
Effect  of  lien  on  consignor's  liability,  p. 

1149. 
Freight: 

See  "Charges;"  "Lien  for  Charges." 
Interstate  and  foreign  commerce: 

Lien  on  vessel  for  services  and  ma- 
terial, p.  3546. 
Lien  for  freight: 

See  "Carriers  by  Water;"  Liens  for 
Charges." 
Lien   of  shipper  against  vessel: 

See  "Carriers  by  Water." 
Stoppage  in  transitu,  p.  1207: 

Effect  of  other  lien  against  vendee, 
p.  1218. 

LIENS  FOR  CHARGES,  p.  1153. 

Actions: 

Remedy   for   wrongful    assertion    of 

lien,  p.  1170. 
Suit  to  enforce  lien,  p.  1170. 
Advances   for  back   charges,   p.   1161. 
Advertisement: 

Advertisement    and     description     of 
goods    when    sold    for    freight,    p. 
1169. 
Assignment   for  benefit   of   creditors,   p. 

1165. 
Carrier  as  warehouseman: 

Preservation    of     lien     by    storing 
goods  in  warehouse,  p.  1167. 
Collateral  contract,  p.  1160. 


LIENS  FOR  CHARGES,  cont'd. 
Connecting  carriers,  p.   1154: 

Bill  of  lading  providing  for  reship- 

ment,  p.  1154. 
Freight    and    storage    charges    over 

connecting  line,   p.   1161. 
Goods  missent,  p.  1155. 
Initial     carrier     mistaking    rate,   p. 

1156. 
Property      of     the     government,    p. 

1157. 
Right  to  lien,  p.  1154. 
Shipping   directions    disregarded   by 

initial  carrier,   p.   1155. 
Transfer  companies,  p.  1157. 
Debt    not    connected    with    carriage,    p. 

1160. 
Demurrage,  p.  1160. 
Demurrage  charges,  p.  1160. 
Discharge: 

See  infra,  "Waiver  or  Discharge.'' 
Effect,  p.  1157. 
Enforcement,  p.  1167. 
Extent  of  lien,  p.  1159: 

Agreed     rate    less    than     scheduled 
charges     under     interstate     com- 
merce act,   p.   1159. 
Amount  shown  by  bill  of  lading,  p. 

1159. 
Charges    for    continuous    transit    on 
successive    lines,    p.    1160: 
Advances    for   back   charges,    p. 

1161. 
Collateral   contract,    p.    1160. 
Debt    not    connected    with    car- 
riage, p-.   1160. 
Demurrage,  p.  1160. 
Demurrage   charges,  p.   1160. 
Freight     and     storage     charges 
over  connecting  line,  p.   1161. 
Lien    not    confined    to    carrier's 
own    charges    for  transporta- 
tion, p.  1160. 
Charges    not    connected    with     car- 
riage, p.  1160. 
Charges    not    covered     by     lien,    p. 

1160. 
^listake  as  to  rate,  p.  1160. 
Freight   and   storage   charges   over   con- 
necting line,  p.  1161. 
Lien     not    confined     to      carrier's    own 

charges  for  transportation,  p.  1160. 
Notice  of  sale.  p.  1169. 
Operation,  p.  1157. 
Perishable  goods: 

Sale  of  goods,  p.  1168. 
Personal  privilege,  p.  1157. 
Preservation   of  lien,  p.   1167: 

Delivery    to    consignee  as    agent  of 

carrier,  p.  1165. 
Storing  goods  in  warehouse,  p.  1167. 
Subrogation  or  substitution,  p.  1167. 
Priorities,  p.  1162: 

Assignment  for  benefit  of  creditors, 

p.  1165. 
Bona  fide  purchasers,  p.  1163. 
Rights    of    owner  of    goods  against 

wrongdoer,  p.  1164. 
Stoppage  in  transitu,  p.  1162. 
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LIENS  FOR  CHARGES,  confd. 
Property  covered,  p.  1157: 

Agent      violating     instructions      in 

shipping  goods,  p.  1159. 
Missent  goods,  p.  1159. 
Property  carried  without  authority, 

p.  1157. 
Property    of     the     government,    p. 
1157. 
Right  to  lien,  p.  1153. 
Sale,  of  goods  by  carrier,  p.  1167: 

Advertisement    and     description    of 

goods,  p.  1169. 
At  common  law,  p.  1167. 
Damages  for  wrongful  sale,  p.  1170. 
Manner  of  sale,  p.  1168. 
Notice,  p.  1160. 
Perishable  goods,  p.  1168. 
Retention  of  freight,  p.  1169. 
Right  to  overplus,  p.  1169. 
Under  statute,  p.  1168. 
Stipulation  for  lien,  p.  1154. 
Stoppage  in  transitu,  p.  1162. 
Subrogation,  p.  1167. 
Transferable,  p.  1157. 
Transfer  companies,  p.  1157. 
Waiver  or  discharge,  p.  1164: 

Damage   to   consignee   by   delay,   p. 

1166. 
Delivery    of     goods    by    carrier,    p. 

1164. 
Delivery    of    part    of    shipment,     p. 

1166. 
Delivery  to    assignee  for    creditors, 

p.  1165. 
Delivery   to   consignee   as   agent   of 

earner,  p.  1165. 
■Express  waiver,  p.  1164. 
Goods   taken  from   carrier's  posses- 
sion by  operation  of  law,  p.  1165. 
Goods   wrongfully  taken   from   car- 
rier, p.  1165. 
Injury  to  goods  by  fault  of  carrier, 

p.  1166. 
Refusal  to  deliver  on  other  grounds, 
p.   1166. 

LIGHTERAGE 

Carriers  by  water,  p.  3949. 

LIGHTING 

Carriers  of  passengers,  p.  1938: 

Tunnels,  p.  1982. 

Unlighted  platform,   p.   2269. 
Lighting  platform,  pp.  2269,  2501,  2508. 
Stations  and  stopping  places,  p.  2324. 

LIGHTNING 

Loss   or   injury   to   goods,   pp.   736,   737, 
738. 

LIMITATION  OF  ACTIONS 

Carriers  of  live  stock,  p.  1440. 

Contracts,  p.  455. 

Delay  in   transportation   or  delivery,   p. 

682. 
Demurrage,  p.  3973. 


LIMITATION   OF  ACTIONS,  cont'd. 
Interstate    and    foreign    commerce: 

Proceedings    before    commission,    p. 

3776. 
Proceedings    in     federal    courts,     p. 
3827. 
Notice  of  loss  and  presentation  of  claim: 
See  "Notice  of  Loss  and  Presenta- 
tion of  Claim." 
Overcharge,  p.  1198. 
Penalties   for   violations   of   regulations, 

p.  166. 
Preferences     and      discriminations,     p. 

1190. 
Stipulations  limiting  time  within  which 
suit  must  be  brought: 
See  "Limitation  of  Liability." 
Violations   of   regulations,   p.   136. 

LIMITATION  OF  LIABILITY,  p.  921. 

Acceptance  of  express  receipt,  p.  990. 
Acceptance  of  freight  receipt  or  bill  of 

lading,  p.  985. 
Actions: 

See    infra,    "Stipulations     Limiting 
Time  within  Which  Suit  Must  Be 
Brought." 
Act  of  God,  pp.  953,  955. 
Affidavit  of  defense: 

See  infra,  "Plea  or  Answer  and  Af- 
fidavit of  Defense." 
Agreed  valuation   of  shipment,   p.   10.54: 
Arbitrary    preadjustment    of    value, 

p.   1055. 
Baggage,  p.  3  058. 
Burden  of  proof,  p.  1057. 
Carriers  of  live  stock: 

See   "Carriers   of   Live   Stock.'' 
Declaration   of  shipper,  p.   1055. 
Express   companies,   p.   1058. 
General  rule,  p.  1054. 
Method  of  valuation,  p.  1055. 
Misrepresentation  of  value  by  ship- 
per, p.  1057. 
Public  policy,  p.  1055. 
Questions   of  law  and   fact,  p.  1057. 
Requiring    declaration    of    value    by 

shipper,  p.   1059. 
Transfer  companies,  p.  1058. 
Validity   of  agreement,   p.   1054. 
Alabama,  pp.  945,  948. 
Amount  of  liability: 

See  infra,  "Limitation  of  Amount  of 
Liability." 
Answer: 

See  infra,  "Plea  or  Answer  and  .\f- 
fidavit  of  Defense." 
Arizona,  p.  945. 
Arkansas,  pp.  945,  948. 
Assent  of  shipper: 

See  infra,  "Knowledge  and  As- 
sent of  Shipper." 
Authority  of  consignor  to  bind  con- 
signee, p.  992. 
Baggage: 

See   "Baggage." 
Agreed  valuation,   p.   1058. 
Carriers  by  water: 

See  "Carriers  by  Water."" 
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LIMITATION   OF   LIABILITY,   confd. 
Bill  of  lading,   p.   9&2: 

See   infra,   "Written    Instrument 

as   Complete  Contract." 

Acceptance  of  freight  receipt  or  bill 

of  lading  as   assent   to   limitation, 

p.  985. 

Issuance  of  bill  of  lading-  or  receipt 

after  shipment,  p.  996. 
Notice  on  back  of  receipt  or  bill  of 

lading,  p.  964. 
Provisions    stamped    or    written    on 
face   of  receipt   or   bill   of  lading, 
p.  963. 
Breach,  p.  1035. 
Breakage,  pp.  956,  1021. 
Burden  of  proof: 

See    infra,   "Presumptions   and   Bur- 
den of  Proof." 
California,  pp.  945,  948. 
Carrier  as   warehouseman,   p.   959. 
Carriers  by  water: 

See  "Carriers  by  Water." 
Carriers  of  goods: 

See    "Carriers    by    Water." 
Connecting  carriers: 

See     infra,      "Connecting      Car- 
riers." 
Carriers  of  live  stock: 

See  "Carriers  of  Live  Stock." 
Connecting  carriers: 

See     infra,     "Connecting      Car- 
riers." 
Carriers  of  passengers: 

See  "Carriers  by  Water;"  "Car- 
riers of  Passengers." 
Connecting  carriers: 

See     infra,      "Connecting      Car- 
riers." 
Cars: 

See  "Carriers  of  Live   Stock." 
Defect  in  cars,  p.  1021. 
Duty    to    furnish    suitable    cars,    p. 

956. 
Requiring   shipper    to   select    or    in- 
spect cars,  p.  1368, 
Certainty,  p.  1061. 
Certainty  and  definiteness,  pp.  966,  1001, 

1099. 
Charges: 

Reduced   rates  as   consideration: 
See    infra,    "Consideration," 
Charter  provisions,  p.   932. 
Choice  between  full  or  limited  liability, 
p.  979: 
Carriers  of  live  stock,  p.  1371. 
Limitation    of    amount    of  liability, 
p.  1064. 

Circus: 

Circus  employees,  p.  2102. 

Claim: 

See  "Notice  of  Loss  and  Pres- 
entation  of  Claim." 
Stipulations  requiring  adjustment  of 
claims,   p.    1131. 
Colorado,  pp.  945,  948. 
Common  carriers: 

Power  to  divest  itself  of  character 
of  common  carrier,  p.  931. 


LIMITATION   OF   LIABILITY,   cont'd. 
Compress: 

Receipts    of   compress    company,    p. 
963. 
Conflict  of  laws,  pp.  939,  1361,  1365: 
Amount  of  liability,  p.  1053. 
Carriers  by  water,  p.  4017. 
Connecting   carriers,   pp.   3351,   3r:52. 
Construction,  p.  943. 
Contracts    made    and    to    be  partly 
performed  in  the   state   of   forum, 
p.  943. 
Contracts    to    be    performed    partly 
within     state     where     made     and 
partly  in  state  of  forum,  p.  943. 
Contracts    to   be    performed   wholly 

without  state  of  forum,  p.  943. 
Contract    void    under    lex    loci  con- 
tractus, p.  943. 
Fires,  p.  959. 

Foreign  shipments,  pp.  941,  942. 
Interstate  shipments,  p.  941. 
Limitation  of  amount  of  liability,  p. 

1053. 
Notice   of  loss   and   presentation   of 

claim,  p.   1085. 
Right    of   carrier   incorporated   in   a 
state    to    contract    under    laws    of 
another  state,  p.  944. 
Stipulations  affecting  only  the  rem- 
edy,  p.   943. 
Stipulations    as    to    what    law    gov- 
erns, p.  944. 
Sufficiency  of  assent  determined  by 

lex  loci  contractus,  p.  943. 
Validity,  p.  9,?9. 
Congress: 

See  "Carriers  by  Water." 
Connecticut,  p.   945. 
Connecting  carriers,  p.   3324: 

Agreement    to    transport    over    own 
and  connecting  lines  as   consider- 
ation, p.  977. 
Breach    of    contract    by    initial    car- 
rier,   p,    3364. 
Carrier  contracting  to  carry  beyond 

its  own  line,  p.  3330. 
Carrier    receiving     consignment    to 
point  beyond  its  ownline,  p.  3326. 
Carriers  of  goods,  p.  3326. 
Carriers  of  goods  and  live  stock,  p. 

3326. 
Carriers  of  live  stock,  p.  3326. 
Carriers  of  passengers: 
Baggage,   p.   3374. 
Enforcement,  p.  3376. 
Injuries  covered,  p.  3374. 
Injuries   to   baggage,    p.   3375. 
Injuries  to  persons,  p.  3374. 
Instructions,    p.    3376. 
Lines    under    one    management, 

p.  3373. 
Mode,    form    and    requisites,    p. 

3374. 
Modification,   p.    3376. 
Operation  and  effect,  p.  3374. 
Power  to  limit,  p.  3373. 
Rescission,   p.  3376. 
Termination  of  liability,  p.  3375. 
Ticket  agent  acting  as  agent  for 
connecting   carrier,   p.   3374. 
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LIMITATION    OF   LIABILITY,   cont'd. 
Connecting  carriers,   cont'd. 

Carriers  which  may  contract: 

Connecting    carriers    which    are 

partners,  p.  3344. 
Driver    of    local    transfer    com- 
pany,  p.   3346. 
Express  company,  p.  3346. 
General  notice,  p.  3346. 
In  general,  p.  3343. 
Initial  carrier  lessee  of  connect- 
ing road,  p.  3343. 
Intermediate    or    terminal     car- 
rier, p.  3346. 
Power  of  initial  carrier  to  make 
contract    limiting    liability    of 
succeeding  carrier,  p.  3345. 
Power       of     intermediate      for- 
warder to  bind  initial  carrier, 
p.  3346. 
Right  of  initial  carrier  to  stip- 
ulate on  behalf  of  succeeding 
carrier,  p.  3343. 
Shipping    receipt    purporting   to 
inure   to   benefit   of   any   con- 
necting  carrier,    p.   3345. 
Choice  between  full  and  limited  lia- 
bility contract,  p.  3349. 
Conflict  of  laws,  pp.  3351,  3353. 
Consideration,  pp.  977,  3348. 
Construction,    operation    and    effect, 
p.  3351: 
Carriers    entitled    to    benefit,    p. 

3352. 
Construction      of      words      and 

phrases,  p.  3351. 
Effect  of  specific  exceptions  to 

general   exemptions,   p.   3358. 
Effect  of  stipulation  as  to  char- 
acter of  train  service,  p.  3352. 
Liability     limited      to     carrier's 

own   line,   pp.   3352,   3353. 
Liability  limited   to  line   having 

custody  of  goods,  p.  3352. 
Liability   of   succeeding    carrier, 
.     p.  3359. 

Losses  covered,  p.  3353. 
Termination   of   liability   of   ini- 
tial or  prior  carrier,  p.  3359. 
What  law  governs,  p.  3352. 
Delay,   p.   3372. 
Enforcement,  p.  3366. 
Estoppel,  p.  3366. 

Exemption   from  liability  for   insuf- 
ficient or  defective  car,  p.  3372. 
Exemption     from    loss    by    delay — 
Exemption     from     delay    of     con- 
necting line  in  receiving  property, 
p.  3372. 
Form,  p.  3347. 
General  notice,  p.  3346. 
Goods  carried  at  owner's  risk — Ap- 
plication   to    part   of   route   as   to 
which  carrier  forwarder,  p.  3372. 
Hepburn  act,  p.  3331. 
Instructions,   p.   IjSGS. 
Interstate   commerce   act,   p.   3663. 
Knowledge   and    assent  of    shipper, 

p.  3549. 
Legibility,  p.  3347. 


LIMITATION    OF   LIABILITY,   cont'd. 
Connecting  carriers,  cont'd. 

Limitations  to  carrier's  own  line  or 
to  carrier  having  custody  of  prop- 
erty, p.  3326. 
Limiting    liability    to    that    of    for- 
warder   or   warehouseman,    p. 
3369: 
Carriers     which    may     limit,    p. 

3369. 
Express  companies,  p.  3369. 
Forwarding?  merchants,   p.   3369. 
Nature    and    extent    of    liability 

as  forwarder,  p.  3370. 
Power  to  limit   and  validity,   p. 

3369. 
Termination  of  liability,  p.  3371. 
What  constitutes  an   agreement 
"to  forward,"  p.  3369. 
Loss  by  negligence,  pp.  3342,  3353. 
Losses  covered,  p.  3353: 

Damage  from    delay    generally, 

p.  3355. 
Damages    resulting   from   negli- 
gence   at    inception   of    ship- 
ment, p.  3354. 
Delay  in  delivery  to  succeeding 

carrier,  p.  3355. 
Illustrations,    pp.    3356-3358. 
In  general,  p.  3353. 
Injuries  sustained  through  neg- 
ligence  of  succeeding  carrier, 
p.   3354. 
Liability     limited    to      carrier's 

own  line,  p.  3353. 
Negligence,    pp.    3353,    3354. 
Losses    whicli     may    be    limited,   p. 

3342. 
Manner  of  limiting,  p.  3346: 
Express  contract,  p.  3347. 
General  notice,  p.  3346. 
Stipulation   in   bill   of   lading   or 

receipt,  p.  3347. 
Usage   or   custom,  p.  3347. 
Merger  of  verbal  contract  by  subse- 
quent written  agreement,  p.  3365. 
Modification,   p.   3365. 
Negligence,  pp.  3342,  3353. 
Nonsuit,  p.   3367. 
Notice,   p.   3346. 

Parol  evidence  to    explain    ambigu- 
ity, p.  3366. 
Partnership       between       connecting 

carriers,  p.  3344. 
Plea  or  answer,  p.  3366. 
Power  to  limit  and  validity,  p.  3342: 
Carrier  contracting  to  carry  be- 
yond   its    own    limits,    p. 
3330: 
Agreement    to    forward    car 

to  destination,  p.  3342. 
Car      forwarded    over    con- 
necting  line   by   order    of 
consignee,  p.  334^. 
Collection  of  charge  for  en- 
tire    distance     by     initial 
carrier,  p.  3340. 
Collection  of  charge  for  en- 
tire distance    by    succeed- 
ing carrier,  p.  3342. 
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LIMITATION    OF   LIABILITY,   cont'd. 
Connecting  carriers,  cont'd. 

Power   to  limit  and  validity,   cont'd. 
Carrier  contracting  to  carry  be- 
yond its  own  limits,  cont'd. 

Delay   in   transportation    of 

cattle,   p.   3333. 
Effect  of  federal  statutes,  p. 

3331. 
Eflfect    of    through    waybill, 

p.  3342. 
Effect   of   state   statutes,    p. 

3333. 
General  rule,  p.  3330. 
Georgia,    p.    3333. 
Hepburn   act,   p.   3331. 
Illinois,  p.  3333. 
Iowa,  p.  3334. 
Missouri,   p.   3334. 
Nebraska,  p.  3336. 
Prior   to   Hepburn     act,     p. 

3331. 
Public   policy,   p.   3331. 
South   Carolina,   p.   3336. 
State  statutes,  p.  3333. 
Texas,  p.  3336. 
Unauthorized    diversion    by 

intermediate      carrier,     p. 

3333. 
Virginia,   p.   3338. 
What  amounts    to    contract 

to  carry   beyond    carrier's 

own  line,  p.  3338. 
Carrier     receiving    consignment 

to   point   beyond   its    own 

line,  p.  3326; 
American    rule   as    to   eflect 

of    receipt    of     goods,    p. 

3326. 
English  rule  as  to  effect  of 

receipt  of   goods,   p.   3338. 
Power    to    limit   in   general, 

p.  3326. 
Stipulation     declaratory     of 

common   law,    p.    3327. 
Carriers  which  may  contract,  p. 

3344: 
Connecting    carriers     which 

are  partners,  p.  3344. 
Driver    of      local      transfer 

company,  p.  3346. 
Express   company,  p.   3346. 
General    notice,    p.    3346. 
In  general,  p.  3345. 
Initial  carrier  lessee  of  con- 
necting  road,   p.   3345. 
Intermediate     or      terminal 

carrier,  p.  3346. 
Pov/er   of   mitial   carrier   to 

make      contract     limiting 

liability      of      succeeding 

carrier,  p.  3345. 
Power   of  intermediate   for- 
warder    to     bind     initial 

carrier,  p.  3346. 
Right    of    initial    carrier    to 

stipulate      on     behalf     of 

succeeding       carrier,       p. 

3345. 


LIMITATION   OF   LIABILITY,   cont'd. 
Connecting  carriers,  cont'd. 

Power  to  limit   and  validity,   cont'd. 

Carriers     which    may     contract, 

cont'd. 

Shipping  receipt  purporting 

to  inure  to  benefit  of  any 

connecting       carrier,       p. 

3345. 

Loss    by    negligence,    pp.    3343, 

3353. 
Losses    which    may    be    limited, 

p.  3343. 
Negligence,  p.  3342. 
Presumptions  and  burden   of  proof, 

p.  3367. 
Questions  for  jury,  p.  3368. 
Reasonableness,   p.   3348. 
Requisites,  p.   3347. 
Rescission,  p.  3365. 
Right  of  subsequent  carrier  to  bene- 
fit of  limitations  by  first  car- 
rier,  p.   3376: 
Connecting  carrier  not  specially 
named  or  designated,  p.  3379. 
Contract  for  through  shipment, 

p.   3376. 
Contract   not  for  through  ship- 
ment, p.  3383. 
Contract  on  behalf  of  connect- 
ing line,  p.  3378. 
General  rule,  p.  3378. 
Instances    of    particular    limita- 
tions,  p.   3380. 
Invalidity  of  condition  apparent 

on  its  face,  p.   3378. 
Pleading  and  proof,  p.   3383. 
Refusal  of  subsequent  carrier  to 

perform   contract,   p.   3383. 
Through  rate  of  freight,  p.  3380. 
What     constitutes      a      through 
contract,  form  and  requisites, 
p.  3378. 
What  law  governs,  p.  3378. 
Termination  of  liability  of  initial  or 
prior   carrier,   p.   3359: 
Delivering    stock    to    stockyard, 

p.  3363. 
Delivery   to    succeeding   carrier, 

p.  3359. 
Duty    to    notify    shipper    of  in- 
ability to  deliver,  p"  3364. 
Liability  limited  to  that  of  for- 
warder   or   warehouseman,    p. 
3371. 
Refusal  of  succeeding  carrier  to 
receive  shipment,  p.  3362. 
Time  of  contract,  p.  3349. 
Usage  or  custom,  p.  3347. 
Waiver,  p.  3366. 
Consideration,  p.  969: 

Agreement    to    transport    over    own 
and      connecting     lines,     pp.     977, 
3348. 
Carriers  of  live  stock,  p.  1373. 
Evidence,   p.    1045. 
Instances,  p.  970. 
Interstate    shipment,    p.   977. 
Limitation  of  amount  of  liability,  p. 
1061. 
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LIMITATION   OF   LIABILITY,   cotifd. 
Consideration,  cont'd. 

Necessity  in  general,  p.  969. 
Notice   of   loss   and   presentation   of 

claim,  p.  1099. 
Presumptions  and  burden  of  proof, 

p.  1030. 
Reduced  rates,  p.  972: 

Carrier  having  only  one  rate,  p. 

973. 
Choice  of  rates,  p.  973. 
Contracts     exacted     after    car- 
riage   commenced,    p.    976. 
Falsity  of  recitals,   p.  975. 
General  rule,  p.  972. 
Loss    from   negligence   vel   non, 

p.  974. 
Necessity     of     recital    that    re- 
duced rate  given,  p.  975. 
Option    not    actually    presented 

to  shipper,  p.  974. 
Reasonableness  of  rates,  p.  973. 
Recital  that  reduced  rate  given, 

p.  975. 
Same    rate    charged    everybody 
shipping  under  like  contracts, 
p.  973. 
Sufficiency,   p.   972. 
Shipper    and    employer's    passes,    p. 

977. 
Stipulations     limiting     time    within 
which    suit    must    be    brought,    p. 
1123. 
Sufficiency,  p.  971. 
Consignee: 

Authority  of  consignor  to  bind  con- 
signee, p.  993. 
Consignor: 

Authority  of  consignor  to  bind  con- 
signee, p.  992. 
Constitutional  provisions,  pp.  932,  951. 
Construction: 

See  infra,  "Interpretation  and  Con- 
struction." 
Constructive  notice  generally,  p.  983. 
Contracts: 

See       infra,       "Special       Contract;" 
"Written  Insirumcnt  as  Complete 
Contract." 
Customary   use   of  printed   form   of   re- 
ceipt,  p.  992. 
Damages: 

Stipulation  fixing  measure   of   dam- 
ages,   p.    1071. 
Stipulation    prescribing    measure    of 

damages,  p.  1059. 
Value    at    time    and    place    of    ship- 
ment, p.  1072. 
Dangers  of  navigation,  pp.  953,  1019. 
Dangers   of  the  river,  p.   1020. 
Declaration,    petition    or    complaint,    p. 
1026: 
Carriers  of  live  stock,  p.  13S6. 
Necessary  allegations,  p.  1026. 
Sufficiency  of  allegations,  p.  1036. 
Definiteness,  p.   1061. 

Delay  in  transportation  or  delivery,  pp. 
957,   970: 
Limitation  of  amount  of  liability,  p. 

1080. 
Loss  from  delay,  p.  1030. 


LIMITATION    OF   LIABILITY,   cont'd. 
Delivery  by  carrier: 

Delivery  to   wrong  person,  p.   1080. 
Demurrer,  pp.  1027,  1029. 
Directing  verdict,  p.  1050. 
Discharge,   p.   1025. 
Duress,  p.  978: 

Amount  of  liability,  p.  1064. 
Duty  of  shipper  to  read  contract,  p.  983. 
Effect  as  measure  of  liability  generally, 

p.  1018. 
Effect  as  rendering  carrier  a  private  car- 
rier or  bailee,  p.  1018. 
Embezzlement,   p.   1080. 
Enforcement,  p.  1026. 
England,  p.  946. 
Estoppel: 

Agreed  valuation,  p.  1071. 
Estof^el   of   shipper,   p.   1025. 
Stipulation      limiting     time     within 
which    suit    must    be    brought,    p. 
1126. 
Evidence,  p.  1042: 

See     infra,     "Parol     Evidence;'' 
"Presumptions  and  Burden  of 
Proof." 
Admissibility  of  evidence,  p.  1043. 
Carriers  of  live  stock: 

See  "Carriers  of  Live  Stock." 
Consideration,  pp.  1043,  1043. 
Delivery,  p.  1045. 
Existence  and  terms  of  contract,  p. 

1042. 
Fairness   or   fraud,   p.   1044. 
Fact    of   and    terms    of   contract,    p. 

1044. 
Knowledge    and   assent    of   shipper, 

p.  1043. 
Knowledge   of   contract   and   assent 

of   shipper,  p.   1045. 
Merger     of    parol    and    subsequent 

written   contract,  p.   1044. 
Proof    of     express    assent    not    re- 
quired— Failure    to    read,    p.    1046. 
Proof    of    loss     or    nondelivery,    p. 

1047. 
Proof    of    negligence    vel    non — In 

general,  p.  1046. 
Proof  that  loss  would  not  have  oc- 
curred  by   exercise   of   reasonable 
skill,  p.  1047. 
Reasonableness,  p.  1045. 
Recitals     in     contract    prima     facie 

valid,  p.  1044. 
Requisites  and  validity  of  contract, 

p.   1044. 
Signing,  p.  1043. 

Stipulations  abrogating  rules  of  evi- 
dence,  p.   1130. 
Weight  and  sufficiency  of  evidence, 
p.   1044. 
Exemption  from  negligence: 
See  infra,   "Negligence." 
Explosions  and  explosives,  p.  944. 
Express  companies,  p.  2100: 
Agreed  valuation,  p.  1058. 
Connecting  carriers,  p.  3346. 
Limitation  of  liability  in  receipt,  p. 
3654. 
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LIMITATION   OF   LIABILITY,    cont'd. 
Express   contract,   pp.   961,  981: 

Limitation  of  amount  of  liability,  p. 
1060. 
Express  terms,  p.  966. 
Fact  of  shipment  under  limited  liability 

rate,  p.  991. 
EaiUire    to     dissent    within     reasonable 

time,   p.   992. 
Fairness,  p.  978. 
Fairness,   fraud   or   duress: 

Limitation  of  amount  of  liability,  p. 
1063. 
Fires,  pp.  953,  958,  970,  1021,   1022,  1023: 
Choice  between  full  and  limited  lia- 
bility, p.  980. 
Presumptions   and  burden   of  proof, 
p.  1040, 
Floods,  p.   1021. 
Foreign   laws: 

Carriers  of  live  stock,  p.  1387. 
Pleading-  of  foreign  laws,  p.  1027. 
Foreign   shipments,   pp.   941,   942,   959: 
See  infra,  "Interstate  Shipments." 
Form    and    requisites    of    stipulation,    p. 
961: 
Amount   of   liability,   p.   1060. 
Notice   of  loss   and  presentation   of 
claim,   p.   1098. 
Form   of  limitation,   p.  961. 
Forwarder: 

Limiting    liability    to    that    of    for- 
warder or  warehouseman,  p.  3369. 
Fraud,  p.  978: 

Amount  of  liability,  p.  1064. 
Freight  receipts,  p.  962. 
General  words,  p.  967. 
Georgia,  pp.  932,  937,  945,  948,  961,  967. 
What    constitutes    an    express    con- 
tract  under   Georgia   statute,   p. 

967: 
Acceptance       of       express       or 

freight  receipt,  p.  968. 
Acceptance  of  ticket  or  pass,  p. 

968. 
Assent  of  parties,  p.  968. 
Bill  of  lading,  p.  967. 
Contract   on   face   of  receipt,   p. 

967. 
Contract    prepared    by    shipper, 

p.   969. 
Duress  or  compulsion,  p.  969. 
Freight  receipt,  p.  967. 
Generally,  p.  967. 
Necessity    for    shipper's    assent, 

p.  968. 
Parties    who    may    make — Con- 
tract between  agents,  p.  968. 
Signing  bill  of  lading,  p.  968. 
What     constitutes      assent      of 
shipper,  p.  968. 
Harter  act,   p.   952: 

■     See  "Carriers  by  Water." 
Hepburn  act,  p.  3331. 
Idaho,  p.  948. 
Illinois,   pp.    932,    945,   948. 
Implied   contract,   pp.  961,   982. 
Inconspicuous    conditions    and    type,    p. 

966. 
Indiana,  p.  945. 


LIMITATION   OF   LIABILITY,   cont'd. 
Inevitable  accident,  pp.  953,  955,.  956. 
Instructions,  p.   1050: 

Carriers   of  live  stock,  p.  1394. 
Intelligible,  p.  965. 
Intention   of  parties,  p.  982. 
Interpretation  and  construction,  p.  1013: 
Ambiguous   contracts,   p.   1013. 
Bill    of    lading    partly    printed    and 

partly  written,  p.  1013. 
Carriers  of  live  stock,  p.  1374. 
Conditions  precedent,  p.  1014. 
Conflicting   agreements,   p.    1014. 
Connecting  carriers,  p.  3351. 
Construction    of    contracts   limiting 

liability  of  carrier,  p.  2105. 
Construed  against  carrier,   p.   1013. 
Effect   as   measure   of  liability   gen- 
erally, p.  1018. 
Exceptions     in     bill     of    lading    or 

charter  party,  p.  4018. 
Losses  covered: 

See  infra,  "Losses  Covered." 
Notice   of   loss   and   presentation   of 
claim: 
See  infra,  "Notice  of  Loss  and 
Presentation  of  Claim." 
Persons     bound    and    carrier    bene- 
fited, p.  1019. 
Property     to    which    applicable,    p. 

1019. 
Question  for  court,  p.  1013. 
Rules    of   construction   and   applica- 
tion thereof,  p.  1012. 
Several     receipts    for    property,    p. 

1019. 
Specific   as   prevailing   over   general 

clauses,  p.  1014. 
What   law   governs    cr.rstruction   of 

limitation,   p.   943. 
Words  and  phrases,  p.  1014. 
Written      instrument      as     complete 
contract: 
See   infra,   "Written   Instrument 
as  Complete  Contract." 
Interstate    and    foreign    commerce,    pp. 
3331,    3337,    3444,    3654. 
Agreements  as  to  valuation  of  prop- 
erty, p.  3531. 
Connecting  carriers,  p.  3663. 
Illustrations,   pp.   3522,   3523. 
Power  of  congress  as  to,  p,  3443. 
Power  of  congress  as  to  limitation 

of  liability  by  carrier,   p.  3443. 
Power  of  congress  supreme,  p.  3530. 
Power  of  state,  p.  3519. 
Printing    and    publishing    schedules,. 

p.   3763. 
Under    interstate    commerce    act,    p. 

3520. 
Validity  of  state  statutes,  p.  3519. 
Valuation  in  bill  of  lading,  p.  3523. 
Where    congress   has   not   acted,    p. 
3530. 
Interstate  shipments,  p.  936: 
Amount  of  liability,  p.  1051. 
Authority  of  consignor  to  bind  con- 
signee, p.  993. 
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LIMITATION   OF   LIABILITY,   confd. 
Interstate   shipments,    cont'd. 

Burden   of  proof  as   to  reasonable- 
ness   of   notice    of   loss    and    pre- 
s'entation  of  claim,  p.   1095. 
By  what  law  determined,  p.  936. 
"Caused"   by   it    or   any   connecting 

carrier,   p.  936. 
Common  law,  p.  936. 
Domestic  and  foreign  shipment  dis- 
tinguished, p.  938. 
Effect   of   interstate   commerce   act, 

p.  936. 
Effect  of  state  statutes,  p.  937. 
Federal  law,  p.  936. 
Fires,   p.   959. 
Georgia,  p.  937. 

Interstate  commerce  act,  p.  936. 
Limitation    of    amount    of    liability, 

pp.    1051,    1077-1079. 
Negligence,  pp.  954,   1077-1079. 
Notice   of  loss  and  presentation   of 

claim,  p.  1084. 
Reasonableness,  p.  977. 
Reasonableness    of    stipulations    re- 
quiring notice  and  presentation  of 
claim,  p.  1086. 
Right  in  general,  p.  936. 
Stipulations      limiting    time     within 
which    suit   must   be   brought,   pp. 
1120,  1121. 
Texas  statute,  p.  937. 
What  law  governs,  pp.  936,  941. 
Iowa,  p.  945. 
Kansas,  pp.  945,  948. 
Kentucky,  p.  945. 

Knowledge    and    assent    of    shipper,    p. 
980: 
Acceptance      of     dray     ticket     and 

checks  of  local  carrier,  p.  991. 
Acceptance    of    express    receipt,    p. 

P90. 
Acceptance  of  freight  receipt  or  bill 

of  lading,  p.  985. 
Admissibility   of  evidence,   p.   1043. 
Amount  of  liability: 

See       infra,        "Limitation      of 
Amount   of   Liability." 
Authority  of  consignor  to  bind  con- 
signee, p.  992. 
Carriers  of  live  stock,  p.  1371. 
Constructive     notice     generally,    p. 

983. 
Customary  use   of  printed   form   of 

receipt,    p.    992. 

Doctrine  of  implied  assent,  pp.  961, 

980: 

Acceptance   of   dray   ticket   and 

checks  of  local  carrier,  p.  991. 

Acceptance    of    express    receipt, 

p.    990. 
Acceptance  of  freight  receipt  or 

bill  of  lading,  p.  985. 
Authority        of       consignor      to 

bind   consignee,  p.   992. 
Constructive     notice     generally, 

p.  983. 
Customary  use  of  printed  form 

of  receipt,  p.  992. 
Duty    of    shipper    to    read  con- 
tract, p.  983. 


LIMITATION   OF   LIABILITY,   confd. 
Knowledge  and  assent  of  shipper,  cont'd. 
Doctrine  of  implied  assent,  cont'd. 
Fact  of  shipment  under  limited 

liability  rate,  p.  991. 
Failure    to    dissent    within    rea- 
sonable  time,   p.   992. 
General   rule,   p.   982. 
Intention   of  parties,   p.   982. 
"O.  R.,"  p.  985. 
Reading    contract,    p.    983. 
Receipt  prepared  by  carrier,  p. 

990. 
Receipt  prepared  by  shipper,  p. 

989. 
Receipt  referring  to  bill  of  lad- 
ing containing  limitations,   p. 
990. 
\yhat  constitutes  acceptance  or 
assent,  p.  985. 
Doctrine    requiring    express    assent, 
pp.  960,  961,  981: 
Duty  of  carrier  to  call  shipper's 
attention     to     stipulation,     p. 
982. 
General  rule,  p.  981. 
Duty  of  shipper  to  read  contract,  p. 

983. 
Express  assent,  pp.  960,  981. 
Fact  of  shipment  under  limited  lia- 
bility rate,  p.  991. 
Failure  to  dissent  within  reasonable 

time,   p.    992. 
Implied   assent,   pp.   961,   982. 
Intention  of  parties,  p.  982. 
Limitation  of  amount  of  liability: 
See       infra,       "Limitation        of 
Liability." 
Necessity  in  general,  p.  980. 
Notice  or  advertisements,  p.  1006: 
Distinction       between        notices 
merely      designed     to     insure 
fair    dealings    and    others,   p. 
1008. 
Express    assent    not    necessary, 

p.  1008. 
In   general,   p.   1006. 
Necessity  of  assent,  p.  1006. 
Notice   to    agent   of   shipper,   p. 
1009. 

Notice   of  loss  and  presentation   of 

claim,  p.  1099. 
"O.  R.,"  p.  985. 

Persons    who    may    give    assent,    p. 
992: 
Agent  of  consignor,  p.  994. 
Authority  of  consignor  to  bind 

consignee,   p.   992. 
Cartmen  or  truckmen,  p.  996. 
General  rule,  p.  992. 
Instances       where        consignee 

bound,  p.  993. 
Instances   where   consignee   not 

bound,  p.  994. 
Interstate  commerce  act,  p.  993. 
Persons  only  authorized  to  de- 
liver to  carrier,  p.  995. 
Possession  of  goods,  p.  992. 
Presumptions  and  burden  of  proof, 
pp.   10.32,   1033,   1034. 
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LIMITATION  OF  LIABILITY,  cont'd. 
Knowledge  and  assent  of  shipper,  cont'd. 

Reading  contract,  p.  983. 

Receipt  prepared  by  carrier,  p.  990. 

Receipt  prepared  by  shipper,  p.  989. 

Receipt  referring-  to  bill  of  lading 
containing  limitations,  p.  990. 

Stipulations  limiting  time  within 
which  suit  must  be  brought,  p. 
1123. 

Weight  and  sufficiency  of  evidence, 
p.   1045. 

What  constitutes  acceptance  or  as- 
sent, p.   985. 

Leakage,  p.  1021. 
Legibility,  p.  965. 

Liabilities  subject  to  limitation,  p.  944: 

Certain   named   risks   and   "any  and 

all  other  causes  whatever,"  p.  947. 

Damages   from   conduct  or  running 

trains,  p.  959.' 
Decay   or    injury   to    perishables,    p. 
958. 

Delay  caused  by  mobs  and  strikes, 

p.  957.' 
Delay    causing    loss    of    market,    p. 

957. 
Delay    or    failure     to    transport,   p. 

957. 
Failure   to   furnish   suitable   cars,   p. 

956. 
Fire,  p.  958.  • 

General  rule,   p.   944. 
Liability  as  warehouseman,  p.  959. 
Liability  for  loss   arising  from   car- 
rier's  own   negligence: 
See    ipfra,    "Negligence." 
Loss  by  act  of  God,  p.  955. 
Loss  by  breakage,  p.  956. 
Loss  by  mistake  or  accident,  p.  956. 
Loss  by  rust,  p.  958. 
Loss   due   to   inevitable   accident   or 

casualty,  p.  955. 
Loss  due  to  public  enem^y,  p.  956. 
Loss  of  market,  p.  957. 
Notice  of  arrival,  p.  959. 
Public  policy,  p.  946. 
Regulations     as     to     delivery     and 

entry  of  packages,  p.  956. 
Release  of  damages   accrued  before 

execution   of   written   contract,   p. 

960. 
Risk    of   loading   and    unloading,    p. 

956. 
Safety    of    goods    after    arrival,    p. 

959. 
Stipulations     against     liability     for 

loss  of  valuables  unless  value  dis- 
closed,  p.    956. 
Limitation  of  actions: 

See      infra,     "Stipulations     Limiting 

Time  within  Which  Suit  Must  Be 

Brought." 
Limitation    of    amount    of    liability,     p. 

1050: 
Agreed  valuation  of  shipment: 

See  infra,  "Agreed  Valuation  of 
Shipment." 
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LIMITATION   OF  LIABILITY,   cont'd. 
Limitation  of  amount  of  liability,  confd. 
Carriers  of  live  stock: 

See  "Carriers  of  Live  Stock." 
Computing  amount   of   recovery,   p. 

1081. 
Conflict  of  laws,  p.  1053. 
Constitutional  provisions,  p.  1050. 
Certainty  and   definiteness,  p.   1061. 
Choice  of  full  or  limited  liability,  p. 

1064. 
Consideration,  p.  1061. 
Duress,  p.  1064. 
Effect,  p.  1071. 

Effect  of  state  statutes  and  consti- 
tutional provisions,  p.  1050. 
Estoppel,  p.  1071. 
Express   contract,   p.   1060. 
Fairness,  p.  1063. 
Form,  p.  1060. 
Fraud,  p.  1064. 

Interstate  commerce  act,  p.  1051. 
Justness,  p.  1063. 

Knowledge  and  assent  of  shipper,  p. 
1065: 
Acceptance  of  bill  of  lading,  p. 

1065. 
Acceptance   of   coupon   receipts 

of  local  carriers,  p.  1068. 
Acceptance   of   freight   or   ship- 
ping receipt,  p.  1066. 
Authority  of  agent  or  consignor, 

p.    1069. 
Express    receipts,    p.    1067. 
Illegible,   unintelligible   and   un- 
explained  terms,   p.   1065. 
Knowledge  of  shipper  that  rates 
based   on   value    of   goods,    p. 
1069. 
Misrepresentation    of    value    by 

shipper,  p.  1069. 
Necessity,  p.  1065. 
Question   for  jury,   p.   1070. 
What  constitutes,  p.  1065. 
Limitation    of    liability     for     negli- 
gence, p.   1072: 
Agreements   as   to  valuation,  p. 
1073. 

Burden     of    proof    as    to    negli- 
gence, p.  1079. 

Damages    limited     to     specified 
amount,  p.  1078. 

Interstate    shipments,   pp.    1077- 
1079. 

Losses  not  involving  negligence, 
p.   1080. 

Rule  that  carrier  liable,  p.  1075. 

Rule   that   carrier  not  liable,  p. 
1073. 

Validity,   p.    1073. 

Value  at  place  and  date  of  ship- 
ment, p.  1078. 
Losses   covered,   p.   1072: 

Change  of  route,  p.   1080. 

Conversion   by   carrier,   p.   1081. 

Delay  in  transportation,  p.  1080. 

Delivery    to    wrong    person,    p. 
1080. 
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LIMITATION   OF   LIABILITY,   cont'd. 
Limitation  of  amount  of  liability,  cont'd. 
Losses  covered,   cont'd. 

Embezzlement  of  goods  by  em- 
ployee of  carrier,  p.  1080. 
Losses  not  involving  negligence, 
p.  1080. 
Measure  of  damages  where  stipula- 
tion void,  p.  1083. 
Methods  of  limiting  liability,  p.  1054. 
Necessity    of    express    contract,    p. 

1061. 
Notice    to    carrier    of    character    of 

goods,  p.  1070. 
Operation,   p.   1071. 
Pleading,  p.  1082. 

Power  to  limit  and  validity,  p.  1050. 
Printed  forms,  p.   1061. 
Reasonableness     of     limitation,     p. 

1063. 
Requiring    declaration    of    value    by 

shipper,  p.   1059. 
Requisites,   p.   1060. 
Signature  of  shipper,  p.  1061. 
Statutes,  p.  1050. 

Stipulation   fixing  measure   of  dam- 
ages, p.  1071. 
Stipulation    prescribing    measure    of 

damages,  p.  1059. 
Waiver  of  stipulation,  p.  1083. 
What  law  governs,  p.  1053. 
Limited  liability  act: 

See  "Carriers  by  Water.'' 
Live  stock: 

See  "Carriers  of  Live  Stock.'' 
Loading,  pp.  956,  970,  1021. 
Carriers  of  live  stock: 

See  "Carriers  of  Live  Stock." 
Loss: 

See  "Notice  of  Loss  and  Presenta- 
tion of  Claim." 
Losses  covered,  p.  1019: 
Amount  of   liability: 

See  infra,  "Limitation  of  Amount 
of   Liability." 
Breakage  or  leakage,  p.  1021. 
Carriers  of  live  stock,  p.  1374: 

See  "Carriers  of  Live  Stock." 
Dangers  of  navigation,  p.  1019. 
Dangers  of  the  river,  p.  1020. 
Default  of  subcarrier,  p.  1025. 
Defect  in   cars,  p.  1021. 
Limitation  of  amount  of  liability: 
See  infra,  "Limitation  of  Amount 
of  Liability." 
Limitation      of    liability    for    negli- 
gence, p.  1072: 
Agreements   as   to  valuation,   p. 
1073. 

Burden  of  proof  as  to  negli- 
gence, p.  1079. 

Damages  limited  to  specified 
amount,  p.  1078. 

Interstate  shipments,  pp.  1077- 
1079. 

Losses  not  involving  negligence, 
p.  1080. 

Rule  that  carrier  liable,  p.  1075. 


LIMITATION   OF   LIABILITY,   confd. 
Losses  covered,  cont'd. 

Limitation    of    liability    for     negli- 
gence, cont'd. 
Rule   that   carrier   not  liable,   p. 

1073. 
Value  at  place  and  date  of  ship- 
ment, p.  1078. 
Validity,  p.  1072. 
Loading  and  unloading,  p.   1021. 
Loss  by  fire,  p.  1021. 
Loss  by  floods,  p.  1021. 
Losses   arising   from   negligence,   p. 

1019. 
Loss   from   causes   beyond   carrier's 

control,  p.  1019. 
Loss   from   delay,   p.   1020. 
Loss    "in   transit"    or   "in    depot    or 

place  of  transshipment,"  p.  1024. 
Notice   of  loss   and  presentation   of 
claim: 
See   "Notice   of  Loss   and   Pre- 
sentation of  Claim.'' 
Particular  limitations,  p.  1019. 
Presumptions  and  burden  of  proof, 

p.   1035. 
Release  of  claim  for  accrued  dam- 
ages, p.  1025. 
Shipment  "released"  or  at  "owner's 

risk,"  p.  1020. 
Stipulation  as  to  disclosure  of  value 
of  property,  p.  1020. 
•  Stipulations    limiting     time     within 
which    suit    must   be    brought,    p. 
1125. 
The  term  "released,"  p.  1020. 
Unavoidable    dangers,   p.    1019. 
Louisiana,   p.   945. 
Mail  clerks,  p.  2102. 
Maine,  p;  945. 
Manner  of  limiting  liability: 

Arrangement   between    express   and 

railroad  companies,  p.  1011. 
Contracts: 

See  infra,  "Special  Contract." 
Custom  and  usage,  p.   1009. 
Depositing  freight   in  warehouse  at 

end  of  route,  p.  1011. 
Instructions    to    carrier's     agent,     p. 

1011. 
Notice  or  advertisements: 

See  infra,  "Notice  or  Advertise- 
ments." 
Special  contract: 

See  infra,  "Special  Contract." 
Margin: 

Stipulation  on  margin,  pp.  964,  1099. 
Stipulations   on  margin  of  contract, 
p.  964. 
Market: 

Loss  of  market,  p.  957. 
Maryland,  p.  945. 
Massachusetts,  p.  945. 
Meeting  of  minds  of  parties,  p.  980. 
Merger: 

Merger     of    parol     and     subsequent 

written   contract,   p.   1044. 
Merger  of  prior  parol  negotiations, 
p.  1016. 
Michigan,  p.  945. 
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LIMITATION   OF   LIABILITY,   cont'd. 

Minnesota,  pp.  945,  948. 
Mississippi,  pp.  945,  948. 
Missouri,   pp.   945,   948. 
Mistake,  p.  956. 

Nature  of  right  to  limit,  p.  930. 
Nebraska,   pp.   932,   945. 
Negligence,  p.  947: 

Act  of  God,  p.  953. 
Burden  of  proof,  p.  1036. 
Carriers  of  live  stock: 

See  "Carriers  of  Live  Stock.'' 
Carrier  under  no  legal  duty  to  move 

train  as   agreed,  p.  955. 
Connecting  carriers,   pp.   3343,   3353. 
Constitutional  provisions,  p.  951. 
Dangers  of  navigation,  p.  953. 
Decay,  p.  953. 

Defaults   of  subcarriers,  p.  953. 
Defects  in  cars,  p.  953. 
Delay,  p.  953. 
Effect    of    exemption     from     special 

causes,  p.  952. 
Exceptions    do     not    include    negli- 
gence,  p.   952. 
Exemption  from  negligence,  p.  947. 
Fire,  p.  953. 

Gross  negligence,  p.  951. 
Harter  act,  p.  952. 
Interstate  commerce,  p.   954. 
Liability  for  loss  arising   from  car- 
rier's own  negligence,  p.  947. 
Limitation  of  amount  of  liability,  p. 
1072: 
Agreements   as   to  valuation,   p. 

1073. 
Burden    of    proof    as    to    negli- 
gence,  p.   1079. 
Damages    limited     to     specified 

amount,   p.   1078. 
Interstate    shipments,   pp.    1077- 

1079. 
Losses  not  involving  negligence, 

p.  1080. 
Rule  that  carrier  liable,  p.  1075. 
Rule   that   carrier   not   liable,   p. 

1073. 
Validity,  p.   1072. 
Value  at  place  and  date  of  ship- 
ment, p.   1078. 
Loss  by  war,  p.  953. 
Losses   arising   from   negligence,   p. 

1019. 
Notice   of  loss   and   presentation   of 

claim,  pp.   1097,   1100. 
Power  to  limit  in  general,  p.  947. 
Presumptions  and  burden   of  proof, 

p.   1036. 
Private  carriers,  p.  951. 
Proof  of  negligence  vel  non,  p.  1048. 
Property  placed  on  right  of  way  by 
owner  for  his  own  convenience,  p. 
955. 
Public  policy,  p.  950. 
Release  of  damages  from  prior  neg- 
ligence, p.  955. 
Statutory  provisions,   p.   951. 
Sufficiency  and  weight  of  evidence, 

p.  1046. 
Unavoidable  dangers,  p.  953. 


LIMITATION   OF   LIABILITY,   cont'd. 
Negligence,  cont'd. 

Unreasonable,  p.  950. 
Validity    of   statute   prohibiting    ex- 
emption from  negligence,  p.  955. 
Willful  negligence,  p.  951. 
New  Hampshire,  p.  945. 
New  Jersey,  pp.   945,   948. 
News  agents,  p.  2102. 
New  York,  pp.  945,  948. 
North  Carolina,  pp.  946,  948. 
North  Dakota,  p.  948. 
Notice: 

See  infra,  "Knowledge  and  As- 
sent of  Shipper." 
Connecting  carriers,  p.  3346. 
Entry  of  notice  on  tickets,  p.  963. 
Notice  on  back  of  receipt  or  bill  of 
lading,  p.  964. 
Notice  of  arrival,  p.  959. 
Notice  of  loss  and  presentation  of  claim: 
See  "Notice  of  Loss  and  Presenta- 
tion of  Claim." 
Notice  or  advertisements,  p.  1003: 
Assent  of  shipper,  p.  1006: 

Distinction      between       notices 
merely  designed  to  insure  fair 
dealing  and  others,  p.  1008. 
Express  assent  not  necessary,  p. 

1008. 
In  general,  p.  1006. 
Necessity  of  assent,  p.  1006. 
Notice   to   agent    of   shipper,   p. 
1009. 
Form  of  notice,  p.  1005. 
General  notice  or  advertisements,  p. 

1003. 
Newspaper  publication  of  notice,  p. 

1005. 
Notice  brought  to  attention  of  ship- 
per,  p.   1004. 
Publication  of  notice,  p.  1005. 
Reasonableness     of     regulations,     p. 

1006. 
Special  notice  to  owner  of  goods,  p. 

1005. 
Sufficiency  of  notice,  p.  1005. 
Validity  of  general  notice  or  adver- 
tisements, p.  1003. 
Ohio,   pp.   946,  948. 
Oklahoma,  p.  946. 
"O.  R.,"  p.   985. 
Oregon,   p.  948. 
Palace  cars  and  sleeping  car  companies, 

p.  3223. 
Palace   or   pullman   cars: 

Employees   of   pullman   car    compa- 
nies, p.   2103. 
Parol  evidence,  pp.   1016,   1017,   1018: 

Connecting  carriers,  p.  3366. 
Partnership: 

Connecting  carriers  which  are  part- 
ners, p.  3344. 
Passengers: 

See  "Carriers  of  Passengers." 
Passes: 

Shipper's  pass  as  a  consideration,  p. 
977. 
Pennsylvania,  pp.  946,  949. 
Performance,  p.  1025. 
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LIMITATION   OF   LIABILITY,   cont'd. 
Perils  of  navigation,  p.  1040. 
Perishable  goods: 

Decay   or    injury   to    perishables,  p. 
958. 
Persons  bound  and  carriers  benefited,  p. 

1019. 
Pleading,  p.  1036: 

See  infra,  "Declaration,  Petition 
or  Complaint;"  "Plea  or  An- 
swer   and    Affidavit    of    De- 
fense." 
Carriers  of  live  stock,  p.  1386. 
Pl6a  or  answer  and  affidavit  of  defense, 
p.  1027: 
Affidavit  of  defense,  p.  1028. 
Allegation  of  reasonableness,  p.  1027. 
Allegations,  p.  1027. 
Carriers  of  live  stock,  p.  1386. 
Demurrer,  p.  1027. 
Demurrer  to  plea,  p.  1029. 
Necessity  for  special  plea,  p.  1027. 
Negativing    carrier's    negligence,    p. 

1028. 
Pleading  and  proof  of  foreign  laws, 

p.  1028. 
Shipping  order,  p.  1028. 
Validity  under  foreign  laws,  p.  1027. 
Power  of  carrier,  p.  930. 
Power  to  limit  and  validity: 

See  infra,  "Connecting  Carriers.'' 
Presentation  of  claim: 

See  "Notice  of  Loss  and  Presenta- 
tion of  Claim." 
Presumptions   and   burden   of   proof,   p. 
1029: 
Authority  of  shipper's  agent,  p.  1035. 
Burden  of  proof  generally,  p.  1029. 
Carriers  by  water,  p.  4030. 
Carriers  of  live  stock:     , 

See  "Carriers  of  Live  Stock." 
Existence   and  validity  of  contract, 

p.  1029. 
Knowledge   of   contract   and   assent 

of  shipper,  p.  1033. 
Misrepresentation   of  value   or   con- 
tents, p.  1035. 
Negligence,  p.  1079. 
Performance  of  conditions  precedent 

to  recovery,  p.  1043. 
Presumptions  generally,  p.  1029. 
Reasonableness,  p.  1030. 
Requisites  of  contract,  p.  1030. 
Showing   loss   within   exemption,   p. 
1035: 
Burden   of  proof  as   to   exemp- 
tion,  p.   1035. 
Loss  by  fire,  p.  1040. 
Mobs,  riots,  robbery  and  strikes, 

p.  1043. 
Particular  stipulations,  p.  1040. 
Perils  of  navigation,  p.  1040. 
Rule  placing  burden  on  carrier, 

p.  1038. 
Rule  placing  burden  on  shipper, 

p.  1036. 
Showing  negligence  vel  non,  p. 
1036. 


LIMITATION   OF   LIABILITY,   cont'd. 

Principal  and  agent: 

Assent  of  agent  of  consignor,  p.  994. 
Carriers  of  live  stock,  p.  1371. 
Instructions    to   carrier's    agent,   p. 

1011. 
Notice  to  agent  of  shipper,  p.  1009. 
Private  carriers: 

Effect  as  rendering  carrier  a  private 
carrier,  p.  1018. 
Property  carrier  not  required  to  trans- 
port, p.  944. 
Property  to  which  applicable,  p.  1019. 
Provision  of  bill  of  lading  obscured  by 

stamps,  p.  966. 
Public  enemy,  pp.  953,  956: 

Agreed     valuation    of    shipment,    p. 
1055. 
Questions   of  law  and  fact,  p.   1048: 
As  to  the   contract,   p.   1048. 
As  to  the  loss,  p.  1050. 
Questions  for  court,  p.  1048. 
Questions  for  jury,  p.  1048. 

Rates: 

Reduced  rates  as  consideration: 
See  infra,  "Consideration." 
Reading  contract,  p.  983. 
Reasonableness   of  limitation,   p.   977: 
Carriers  of  live  stock,  p.  1370. 
Evidence,  p.  1045. 
Limitation  of  amount  of  liability,  p. 

1063. 
Notice   of  loss  and  presentation  of 
claim: 
See  "Notice  of  Loss  and  Pres- 
entation of  Claim." 
Presentation   of   claim: 

See  "Notice  of  Loss  and  Pres- 
entation of  Claim." 
Presumptions  and  burden  of  proof, 

p.   1030. 
Question  for  jury,  p.  1122. 
Receipts: 

Acceptance  of  freight  receipt  as  as- 
sent  to   limitation,   p.   985. 
Freight  receipts,  p.  963. 
Issuance  of  bill  of  lading  or  receipt 

after  shipment,  p.  996. 
Notice  on  back  of  receipt  or  bill  of 

lading,  p.  964. 
Provisions  stamped  or  written  on 
face  of  receipt  or  bill  of  lading,  p. 
963. 
Receipt  prepared  by  carrier,  p.  990. 
Receipt  prepared  by  shipper,  p.  989. 
Receipt   referring   to  bill   of   lading 

containing   limitations,   p.   990. 
Receipts   of   compress    company,   p. 
963. 
Release,  p.  960: 

Consideration,  p.  970. 

Release   of  claim  for  accrued  dam-^ 

ages,  p.  1035. 
Release  of  damages  accrued  before 
execution    of   written    contract,   p. 
960. 
Release  of  damages  from  prior  neg- 
ligence, p.  955. 
"Released,"  p.  1030. 
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LIMITATION    OF   LIABILITY,   confd. 
Requirement  of  notice  of  loss  and  pres- 
entation of  claim: 
See  "Notice  of  Loss  and  Presenta- 
tion of  Claim." 
Requisites  of  stipulation,  p.  963. 
Rust,  p.  958. 
Service  of  process: 

Stipulations  as  to  time  of  service  of 
process,  p.  1129. 
Several  receipts  for  property,  p.  1019. 
Shipping  receipts: 

See  infra,  "Receipts." 
Signature,  pp.  968,  1061,  1099. 
Small  type,  p.  966. 
South  Carolina,  pp.  946,  949. 
Special  contract,  p.  960: 
Assent  of  shipper: 

See  infra,  "Knowledge  and  As- 
sent  of  Shipper." 
Bill  of  lading,  p.  962. 
Choice  between  full  and  limited  lia- 
bility, p.  979. 
Consideration: 

See   infra,   "Consideration." 
Duress,  p.  978. 
Express    or    implied    contract,    pp. 

960,  981,    982. 
Express  terms,  p.  966. 
Fairness,  p.  978. 

Form  of  limitation,  p.  961. 
Fraud,  p.  978. 
Freight  receipts,  p.  962. 
General  words,  p.  967. 
Georgia,  p.  967: 

See  infra,  "Georgia." 
Implied  contract,  pp.  961,  982. 
Inconspicuous   conditions   and   type, 

966. 
Instruments    in    which    special    con- 
tract incorporated,  p.  962. 
Intelligible,  p.  965. 
Knowledge  and  assent  of  shipper: 

See  infra,  "'Knowledge  and  As- 
sent of  Shipper." 
Legibility,  p.  965, 

Meeting  of  minds  of  parties,  p.  980. 
Necessity   for   express   contract,  pp. 

961,  981. 

Necessity    for    written    contract,    p. 

961. 
Notice: 

See  infra,  "Knowledge  and  As- 
sent of  Shipper." 
Provision  of  bill  of  lading  obscured 

by  stamps,  p.  966. 

Provisions    stamped    or    written    on 

face  of  receipt  or  bill  of  lading,  p. 

963. 

Reasonableness  of  limitation,  p.  977. 

Receipts    of    compress    company,    p. 

963. 
Requisites  of  stipulation,  p.  963. 
Small  type,  p.  966. 
Stamps   obscuring  provision,  p.   966. 
Stipulation   must  be   in   body   of  in- 
strument: 
See  infra,  "Stipulation  Must  Be 
in  Body  of  Instrument." 
Stipulation  must  be  legible  and  in- 
telligible,  p.  965. 


LIMITATION   OF   LIABILITY,   cont'd. 
Special  contract,   cont'd. 

Subsequent  written  agreement  con- 
templated by  parties,  p.  1001: 
General   rule,   p.   1001. 
Knowledge     of    rule     requiring 
contract,  p.  1003. 
Tickets,   entry  of  notice  on,   p.   963. 
Time  of  agreement: 

See  infra,  "Time  of  Agreement." 
Type,  p.  966. 

Unequivocal  terms,  p.  966. 
Written  contract,  p.  961. 
Stamping: 

Provisions    stamped    or   written    on 
face  of  receipt  or  bill  of  lading,  p. 
963. 
Stamps  obscuring  provision,  p.  966. 
Station  agent: 

Instructions    to    carrier's    agent,    p. 
1011. 
Statutes: 

Harter  act. 

Limited  liability  act: 

See  "Carriers  by  Water." 
Statutory  provisions,  pp.  932,  937,  951. 
Stipulation  must   be   in   body   of  instru- 
ment, p.  963: 
General  rule,  p.  963. 
Memorandum,    on    freight    card    or 

ticket,  p.  964. 
Notice  on  back  of  receipt  or  bill  of 

lading,  p.  964. 
Printing    appended    to    contract,    p. 

964, 
Provisions    stamped    or    written    cm 
face  of  receipt  or  bill  of  lading,  p. 
963. 
Stipulitions  on   margin  of  contract, 
p.  964. 
Stipulation  must  be  legible  and  intelligi- 
ble,  p.   965. 
Stipulations  limiting  time   within  which 
suit    must    be    brought,    p.    1118: 
Assent  of  shipper,  p.  1123. 
Bar  10  action  brought  after  expira- 
tion of  time,  p.   1124. 
Burden,  pleading  and  proof  of  rea- 
sonableness,   p.    1121. 
Conflict  of  laws,  p.  1130. 
Consideration,  p.  1123. 
Effect,  p.  1123.  ^ 
Form  and  requisites,  p.  1121. 
Instructions,  p.  1129. 
Interstate  shipments,  pp.  1130,  11:31. 
Knowledge  of  loss,  p.  1134. 
Limiting    common-law    liability,     p. 

1123. 
Losses    or   injuries   to   which    appli- 
cable,  p.   1125. 
Montana  statute,  p.  1119. 
Oklahoma  statute,  p.  1119. 
Operation,  p.  1123. 
Power,  p.  1118. 
Public  policy,  p.  1118. 
Question  for  jury,  p.  1123. 
Reasonableness,  p.  1121. 
Removal  of  bar,  p.  1125. 
State  statutes,  p.  1119. 
Statute     prohibiting     limitation     of 
time  of  bringing  suit,  p.  1119. 
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LIMITATION    OF   LIABILITY,   cont'd. 
Stipulations  limiting  time  within  which 
suit  must  be  brought,  cont'd. 
Statutes     prohibiting     limitation    of 

common-law   liability,   p.    1119. 
Stipulations  on  back  of  contract,  p. 

1123. 
Texas  statute,  p.  1119. 
Time   consumed   in   correspondence, 

p.  1125. 
Validity,  p.  1118. 

Waiver    or    estoppel    to    rely    upon 
stipulation,   p.   1126: 

Agent      denying      authority     at 

time  of  promise,  p.  1127. 
Authority   of  agent,   p.   1126. 
Authority  of  agent   of  connect- 
ing carrier,  p.  1126. 
Delay      in     handling     claim,     p. 

1128. 
Effect  of  fraud  or  misrepresen- 
tations of  carrier,  p.  1127. 
Pleading,  p.  1129. 
Proof,  p.  1129. 
Proof  of  authority,  p.  1126. 
Shipper       induced      to      believe 
claim     will    be    paid   without 
suit,   p.   1128. 
What      constitutes     waiver,     p. 
1128. 
When    cause    of    action    accrues,    p. 

1124. 
What     constitutes      commencement 
of  action,  p.  1125. 
Stock; 

See  "Carriers  of  Live  Stock." 
Strikes,  p.  957. 
Suit: 

See     infra,     "Stipulations     Limiting 
Time  within  Which  Suit  Must  Be 
Brought." 
Tennessee,  pp.  946,  949. 
Texas,  pp.   932,  937,   946,  949. 
Theft,  p.  4027. 
Tickets  and  fares: 

Entry  of  notice  on  tickets,  p.  963. 
Time: 

See     infra,     "Stipulations     Limiting 
Time  within  Which  Suit  Must  Be 
Brought." 
Stipulations  as  to  time  of  service, of 
process,  p.  1129. 
Time  of  agreement,  p.  996: 

Before  time  of  the  shipment  of  the 

goods,  p.  996. 
General  rule.  p.  996. 
Issuance  of  bill  of  lading  or  receipt 

after  loss,  p.  1000. 
Issuance  of  bill  of  lading  or  receipt 
after  shipment,  p.  996. 
Transfer: 

Agreed  valuation,  p.  1058. 
Trover  and   conversion: 

Conversion  by  carrier,  p.  1081. 
Type,  p.  966. 

Unavoidable   dangers,  p.   1019. 
Unequivocal  terms,  p.  966. 
Unloading,  p.  1021: 

Carriers  of  live  stock: 

See  "Carriers  of  Live  Stock." 


LIMITATION    OF   LIABILITY,   cont'd. 
Usages  and  customs,  p.  1009: 

Connecting  carriers,  p.  3347. 
Utah,  p.  946. 
Value: 

See  infra,  "Agreed  Valuation  of 
Shipment." 
Misrepresentation       of      value      by 
shipper,  p.  1057. 
Variance,  p.  1048: 

Carriers  of  live  stock,  p.  1387. 
Vermont,  p.  946. 
Virginia,  pp.  936,  946,  949. 
Waiver: 

Notice   of   loss   and   presentation   of 
claim: 
See  "Notice  of  Loss  and  Pres- 
.entation  of  Claim." 
Stipulations      limiting    time     within 
which   suit   must  be   brought: 
See    infra,    "Stipulations   Limit- 
ing Time   within   Which   Suit 
Must  Be  Brought." 
Warehouseman ; 

Limiting    liability    to    that     of   for- 
warder or  warehouseman,  p.  3369. 
Washington,  p.  949. 
West  Virginia,  pp.   946,  949. 
What  law  governs,  p.  939. 
What  constitutes  acceptance   or  assent, 

p.  985. 
Wisconsin,  pp.  946,  949. 
Writing,  p.  961. 
Written     contract    exacted    where    oral 

had  been  made,  p.  971. 
Written   contract,   p.   1002. 
Written    instrument    as    complete   con- 
tract, p.  1016: 
Efifect  as  rendering  carrier  a  private 

carrier  or  bailee,  p.  1018. 
Efifect  of  waybill,  p.  1018. 
Merger     of      prior     parol      negotia- 
tions, p.  1016. 
Only  part   of  contract  contained  in 

written    agreement,    p.    1018. 
Parol     agreement     substituted     for 

written   contract,   p.   1018. 
Parol  evidence  as  showing  meaning 

of  words  and  phrases,  p.  1017. 
Parol    evidence   to   vary   or    contra- 
dict, p.  1016. 
Wyoming,  p.  949. 

Acceptance    of   dray   ticket   and   checks 
of  local  carrier,  p.  991. 

LIMITED  LIABILITY  ACT 

See  "Carriers  by  Water." 

LIVERY  STABLE  KEEPERS 

Carriers  of  passengers,  p.  1488. 
Common   carriers,  p.  10. 

LIVE   STOCK 

See   "Carriers   of  Live   Stock." 

LOADING 

See  "Unloading."' 
Carriers  of  goods: 

Goods   improperly  loaded,  p.   758. 
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LOADING,  cont'd. 

Carriers  of  live  stock: 

See  "Carriers  of  Live  Stock." 
Inspection: 

Duty  of  carrier  to  inspect,  p.  759. 
Limitation  of  liability,  pp.  950,  970,  1031. 
Loss  or  injury  to  goods: 

Goods  improperly  loaded,  p.  758. 

Means  for  loading,  p.  788. 

LOGS  AND  LOGGING 

Interstate     and    foreign    commerce,    p. 
3428: 
Lien  for  surveying  logs,  p.  3546. 

LONG    AND    SHORT   HAULS,   pp.    73, 

1187. 
See   "Interstate   and   Foreign   Com- 
merce." 

Construction  of  provisions,  pp.  74,  75. 

Efifect  of  competition,  p.  74. 

Indictment  and  information,  p.  180. 

Interstate  commerce,  pp.  74,  3497. 

Preferences  and  discriminations,  p.  1187. 

State   may   prohibit    greater    charge   for 
short  than  for  long  haul,  p.  73. 

Unreasonableness  of  charges,  p.  73. 

LOSS 

Notice  of  loss  and  presentation  of  claim: 
See   "Notice  of  Loss  and  Presenta- 
tion of  Claim." 

LOSS  OR  INJURY  TO  GOODS,  p.  719. 
Actions  for  loss  or  injury,  p.  796: 
Admissions  in  pleadings,  p.  810. 
Assignability   of  right   of  action,   p. 

797. 
Common-law    or    statutory   liability, 

p.   797. 
Conditions    precedent    to    action,    p. 

797. 
Damages: 

See  infra,  "Damages." 
Declaration,  petition  or  complaint: 
See  infra:,  "Declaration,  Petition 
or  Complaint." 
Defenses,  p.  798. 
Demand   as   condition   precedent,   p. 

798. 
Evidence: 

See  infra,  "Evidence." 
Ex   contractu,   p.   796. 
Ex   delicto,   p.   796. 
Form,  p.  796. 
Joinder  of  parties,  p.  S02. 
Jurisdiction,  p.  800. 
Nature,  p.  796. 

Necessary  allegations,  p.  803. 
Parties,   pp.    797,    801. 
Payment    of    freight    by    waiver,    p. 

799. 
Payment    or   tender    of   charges,    p. 

797. 
Persons   entitled  to  sue,  p.  797. 
Plea  or  answer,  p.  808. 
Pleading,  p.  802. 

Presumptions  and  burden  of  proof: 
See    infra,    "Presumptions     and 
Burden  of  Proof." 


LOSS  OR  INJURY  TO  GOODS,  cont'd. 
Actions  for  loss  or  injury,  cont'd. 

Receipt  given    on    obtaining    goods, 

p.  799. 
Receiving  goods,  p.  798.  , 
Right  of  action,  p.  797. 
Special   contract,  p.   797. 
Sufficiency  of  allegations,  p.   803. 
Tender  of  charges,  p.  797. 
Trover,  p.  796. 
Variance,  p.  813. 
Venue,  p.  800. 
Waiver,  pp.  798,  799. 
Act  of  God: 

See  "Act  of  God." 
Act   of  military  authority,  p.   767. 
Act  of  public  enemy: 

See  "Public  Enemy." 
Acts  or  omissions  rendering  carrier  lia- 
ble in  general,  p.  775: 
Efifect  of  custom,   p.   776. 
Goods    in    bad    condition    when    re- 
ceived  by  carrier,  p.   776. 
Goods    injured    while    detained    for 

freight,  p.   777. 
If  the  condition  of  the  contents  of 

a  box  is  unknown,  p.  777. 
Illustrations,    pp.    775-778. 
Leaving  cotton  in  exDOsed  place,  p. 

775. 
Negligence  of  agents  or  servants,  p. 

779. 
Negligence  of  carrier,  p.  775. 
Negligence   or   misconduct    of   third 

person,  p.  781. 
Obligation      of     carrier     to    insure 

goods,  p.  777. 
Particular  instances,  p.  777. 
Payment    of   freight    in    illegal    cur- 
rency, p.  777. 
Proximate   cause   of  loss   or   injury, 

p.   778. 
Unloading  goods  at  improper  time, 
p.  775. 
Admissions   in  pleadings,   p.   810. 
Amendments,  pp.  808,  810. 
Answer,  p.  808. 
Attachment,  p.  767. 
Bill  of  lading: 

Evidence,  pp.  829,  837. 
Care  required  of  carrier,  p.   723: 

Carrier    of    goods'    gratuitously,    p. 

725. 
Carriers    to    whom    rule    applicable: 
See    infra,    "Carriers    to    Whom 
Rule  Applicable." 
Character   and    condition    of   goods, 

p.  734. 
Contract  limiting  liability,  p.  725. 
Extraordinary  diligence,   p.  724. 
General  rule,  p.  723.  ^ 

Insurer: 

See  infra,  "Liability  as  Insurer." 
Liability  as  insurer: 

See  infra,  "Liability  as  Insurer." 
Private  carrier,  p.  726. 
Carriers  by  water,  pp.  768,  3897: 
Act   of  God,   p.   3898. 
Acts  of  employees  or  third  persons, 
p.  3914. 
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LOSS  OR  INJURY  TO  GOODS,  cont'd. 
Carriers  by  water,  cont'd. 

Commencement  and  termination  of 

liability,  p.  3901. 
Delay,   p.   3902. 
Deviation,   p.   3902. 
Duties    after    injury    or    disaster,    p: 

3914. 
Effect  of  insurance,  p.  3915. 
Estoppel  to  deny  liability  to  deliver 

in  good  order,  p.  3915. 
Fault  of  shipper  or  owner,  p.  3901. 
General  rules,  p.  3897. 
Humidity  and  dampness  of  ship,  p. 

3900. 
Inherent   infirmities   of  property,   p. 

3901. 
Jettison,  p.  3899. 
Liability  as  insurer,  p.   3897. 
Losses  during  loading  of  goods,  p. 

3903. 
Loss  or  injury  durmg  discharge,  p. 

3913. 
Loss    or    injury    after    discharge,    p. 

3913. 
Navigation  of  vessel,  p.  3911. 
Negligence      in     discharging    or    in 
caring  for   goods   after   discharge, 
p.  3912. 
Persons   and  vessels  liable,   p.   3915. 
Public   enemy,   p.   3898. 
Seizure  under  legal  process,  p.  3900. 
Stowage  of  goods,  pp.  3903,  3910. 
Custom   or  usage,  p.   3906. 
Degree  of  care  required,  p.  3905. 
Dunnage,   p.   3906. 
General  rules,  p.  3903. 
Perils  of  the  sea,  pp.  3905,  3906. 
Stowage  on   deck,  p.   3905. 
Unseaworthiness     or      unfitness    of 
vessel: 
Definition,   p.   3907. 
General  rules,  p.   3907. 
Improper  stowage  or  overload- 
ing, p.  3910. 
Incompetency    or    'insufficiency 

of   crew,   p.    3910. 
Inspection,  p.  3909. 
Must   be   seaworthy   for   partic- 
ular cargo,  p.  3907. 
Must  be  seaworthy  for  particu- 
lar voyage,  p.  3907. 
Navigation   of  vessel,  p.   3911. 
Proximate    cause    of    injury,    p. 
3910. 
Carriers  of  live  stock: 

See   "Carriers   of   Live   Stock." 
Carriers   of  passengers,   p.   769. 
Carriers    to    whom    rule    applicable,    p. 
767: 
Carriage  of    goods  not    transported 

for  public  generally,  p.   769. 
Carriers  by  water,  p.  768. 
Carriers  not  owning  means  of  trans- 
portation, p.  769. 
Carriers  of  money,  p.  770. 
Express  companies,  p.  767. 
Ferrymen,  p.   768. 
Forwarders,  p.  771. 
Mail  carrier,  p.  769. 


LOSS  OR  INJURY  TO  GOODS,  cont'd. 

Carriers  to  whom  rule  applicable,  confd. 

Persons    occasionally      carrying,     p. 

771. 
Railroads,  p.  767. 
Receivers,  p.  769. 
Switching  companies,  p.  768. 
Towage  of  vessels,  p.  769. 
Transfer  companies,  p.  768. 
Trustees,  p.  769. 
Wagoners,  p.  768. 
Cars: 

See   infra,   "Mode   or   Means   of 
Transportation." 
Carrying    goods    on    open    cars,    p. 

787. 
Duty  as  to  perishable  goods,  p.  784. 
Knowledge  by  shipper  of  defects  in 

car,'p.  783. 
Means   of   transportation   belonging 

to  another,  pp.,  783,  785. 
When     shipper     furnishes     cars,     p. 
784. 
Casus  fortuitus,  p.  736. 
Charges: 

Allowance      where      charges      have 

been  paid,  p.  853. 
Deduction  of  unpaid  charges,  p.  853. 
Illustrations,  pp.   853,  854. 
Payment    or    tender    of    charges    as 
condition   precedent   to   action,   p. 
797. 
Claims  for  damages: 

Time   within   which    claim    shall   be 
made,  p.  795. 
Conflict  of  laws,  p.  721. 
Consignee: 

See     infra,     "Fault    of    Shipper    or 
Owner." 
Consignor: 

See     infra,    "Fault    of    Shipper    or 
Owner." 
Contracts: 

Nature   and   validity   of   contract   of 
transportation,  p.  722. 
Contributory  negligence: 

See  infra,  "Fault  of  Shipper  or 
Owner." 
Burden   of   proof,   p.   826. 
Damages,  p.  847: 

Actual   damages,   p.   847. 
Allowance   for   charges,   p.   853. 
Attorneys'  fees,  p.  856. 
Charges,  p..  853. 
Claims  for  damages,  p.  795. 
Common-law   liability,    p.    847. 
Deduction  of  unpaid  charges,  p.  853. 
Duty  of  owner  to  mitigate  or  avert, 

p.  860. 
Elements    of   damages,   p.   847. 
Evidence  as  to  value  or  damage,  p. 
860: 
Admissibility,   p.    861. 
Amount  of  damage,  p.   865. 
Expert    and    opinion    evidence, 

pp.   863,   865. 
Illustrations,    pp.    861,    862,    863, 

864. 
In   general,  p.   860. 
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LOSS  OR  INJURY  TO  GOODS,  cont'd. 
Damages,  cont'd. 

Evidence    as    to    value    or    damage, 

cont'd. 
Market  reports,  p.  863. 
Necessity     of     selling     injured 
goods  to  establish  damage,  p. 
861. 
Presumption,   p.    860. 
Recovery  as  affected  by  allega- 
tion of  damages,  p.   866. 
Value  at  destination,  p.   864. 
Value  at  point  other  than  des- 
tination,  p.   863. 
Value  of  goods,  p.  864. 
Weight  and  sufficiency,  p.  864. 
Exemplary   damages,   p.   860. 
Expenses   of  owner,  p.  856. 
Extent   of  liability,   pp.   795,   847. 
Freight,  p.  853. 
Goods   having   no   market   value,   p. 

857. 
Goods    shipped    under    contract    of 

sale,   p.   857. 
Illustrations,   pp.   847,   848. 
Injury   to   goods,   p.   850: 

Determination    of    damages,    p. 

851. 
General  rule,  p.  850. 
Goods  having  no  market  value, 

p.  858. 
Right  to  abandon  goods,  p.  852. 
Time    for    estimating    damages, 

p.  852. 
When   damaged   goods   sold,   p. 
853. 
Interest  as  an  element  of  damages, 

p.  854. 
Loss  of  goods,  p.  848: 
General    rule,    p.    848. 
Goods  having  no  market  value, 

p.   857. 
Illustrations,   pp.   849,   850. 
Interest  as  an  element  of  dam- 
ages,  p.   854. 
Value  at  destination,  p.  848. 
Market  value,  pp.   848,   857. 
Measure  of  damages,  p.  847. 
Portraits,   p.   858. 
Profits,  p.  858. 
Recovery  as   affected  by  allegation 

of  damages,  p.  866. 
Remote  and  speculative  damages,  p. 

847. 
Special   damages,   p.   859: 
General    rules,    p.    859. 
Pleading  and  proof,  p.  860. 
Speculative    damages,    p.    847. 
Time  within  which   claim  for   dam- 
ages made,  p.  795. 
Where  no  loss  is  sustained,  p.  847. 
Declarations    and   admissions,    p.    835: 
Admissions  in  pleadings,  p.  810. 
Carrier's   agent,  p.   835. 
Illustrations,  p.  836. 
Written   communications,   p.   836. 
Declaration,    petition    or    complaint,    p. 
802: 
Aider  by  answer,  p.   808. 
Allegation    as    to    consideration,  p. 
804. 


LOSS  OR  INJURY  TO  GOODS,  confd. 
Declaration,  petition  or  complaint,  cont'd. 

Allegation    as    to    contract    of    car- 
riage, p.  805. 
Allegation  as  to  delivery  to  and  ac- 
ceptance by  carrier,  p.  804. 
Allegation   as   to   negligence   of   de- 
fendant, p.  806. 
Allegation    that    defendant    a    com- 
mon   carrier,    p.    803. 
Amendments,  p.  808. 
Construction   of  petition,   p.   802. 
Damage  and  value  of  goods,  p.  807. 
Description   of   property,    p.    807. 
In  general,  p.  802. 
Necessity  of  allegations,  p.  803. 
Plaintiff's  title  or  interest,  p.  803. 
Special    statutory     proceedings,      p. 

808. 
Sufficiency  of  allegations,  p.  803. 
Whether   action   on    case    or   in    as- 
sumpsit,  p.   802. 
Delivery  by  carrier: 

Evidence    sufficient    to    show    deliv- 
ery    to     consignee    in     damaged 
condition,   p.   842. 
Delivery  to   carrier: 

Evidence  that  carrier  received  goods, 

p.  841. 
Sufficiency  of  evidence  as  to   deliv- 
ery to  carrier  in  sound  condition, 
p.   842. 
Diligence: 

See   infra,   "Care   Required   of    Car- 
rier;  "Liability   as   Insurer." 
Directing  verdict,  p.  867. 
Dismissal,    discontinuance    and    nonsuit, 

p.   868. 
Documentary  evidence,  pp.  839,  837. 
Duties  after  injury,  p.  788: 

Duty  of  owner  to  mitigate  or  avert 

damages,  p.  860. 
Duty  to   dry  goods,  p.  788. 
Illustrations,   pp.    788,    789. 
Reasonable    exertion    to    repair    in- 
jury,  p.   788. 
Where  consignee  refuses  to  receive 
any  part  of  the   shipment,  p.  789. 
Earthquakes,  .pp.  736,  737. 
Evidence: 

Admissibility  of  evidence,  p.  830: 
As  to  care  exercised,  p.  833. 
Character  of  goods,  p.  832. 
Competency   of  servant,   p.   834. 
Condition   of  car,   p.   834. 
Condition    of   goods,   p.    832. 
Evidence  of  custom,  p.   833. 
Evidence  of  other  losses,  p.  832. 
Evidence  of  subsequent  precau- 
tions, p.  834. 
Nature   of  liability,  p.  831. 
Proof  of  loss,  p.  831. 
Relevancy    and     materiality     of 

evidence,  p.  830. 
Title    to    property     shipped,    p. 

831. 
Value  of  goods  and  amount  of 

damage,   p.   832. 
Weight   of    goods,    p.    832. 
Bin  of  lading,  pp.  829,  837. 
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LOSS  OR  INJURY  TO  GOODS,  cont'd. 
Evidence,  cont'd. 
Damages: 

Evidence   as   to   value   or   dam- 
age: 
See  infra,  "Damages." 
Declaration   and   admissions: 

See     infra,     "Declarations     and 
Admissions." 
Documentary  evidence,  p.  837. 
Evidence    admissible   under    plead- 
ings,  p.   810: 
In  general,  p.  810. 
Particular  instances,  p.  811. 
Under  general  issue  or  general 
denial,  p.  811. 
Expert  and  opinion  evidence,  p.  837. 
Matters  to  be  proved,  p.  812. 
Memorandum,  p.  838. 
Necessity  for  proof  of  execution,  p. 

838. 
Necessity  of  producing  bill  of  lad- 
ing, p.  839. 
Parol  evidence,  p.  838. 
The  books  of  a  shipper,  p.  838. 
Value : 

See   infra,   "Damages." 
Waybill,  p.   837. 

Weight  and  sufBciency  of  evidence, 
p.  839: 
Delivery  to  carrier  in  sound 
condition  and  delivery  to  con- 
signee in  damaged  condition, 
p.  843. 
Evidence  .insufficient   to  sustain 

verdict  for  plaintiff,   p.  839. 
Evidence    sufficient    to     sustain 
verdict  or  judgment  for  plain- 
tiff, p.   839. 
Execution   of   bill   of   lading,   p. 

840. 
General  rule,  p.  839. 
Tdentification   of  goods   lost,   p. 

845. 
Illustrations,  pp.  840,  841,  845. 
Negligence,   p.   843. 
Ownership,   p.   840. 
That  carrier  received  goods,  p. 

841. 
That    goods    lost   while   in    cus- 
tody of  carrier,  p.  841. 
Written  admissions,  p.  838. 
Execution,  p.  787. 
Exemplary  damages,  p.  860. 
Expert  and   opinion   evidence,  p.   837: 

Value,  pp.   863,  865. 
Express   companies,   p.  767. 
Extent  of  liability,  p.  795. 
Fault  of  shipper  or  owner,  p.  752: 

Duty  of  carrier  to  make  inquiry  and 
of  shipper  to  state  value  and  na- 
ture of  goods,  p.  762. 
Duty  of  inspection,  p.  759. 
Duty   of   shipper  to   state  value,   p. 

763. 
General  rule,  p.  752. 
Goods    improperly   loaded,    p.    758. 
Goods  improperly  marked,  p.  756. 
Goods  improperly  packed,  p.  757. 
Illustrations,  p.  753. 
Inspection,  p.  759. 


LOSS  OR  INJURY  TO  GOODS,  cont'd. 
Fault  of  shipper  or  owner,  cont'd. 

Instances     when     shipper    or     con- 
signee  not   negligent,   p.   754. 
Loading,   p.   758. 
Marking,   p.   756. 

Misrepresentation     or     concealment 
of   nature    or   value    of   goods,    p. 
759. 
Negligence  and   contributory  negli- 
gence, p.  755. 
Packing,  p.  757. 
Recovery  of  only  apparent  value,  p. 

760. 
Relieves    carrier    from    liability,    p. 

752. 
Where    owner    accompanies    goods, 
p.   752. 
,  Fermentation,  p.  766. 
Ferrymen,  p.   768. 
Fires,  p.  739. 
Floods,   pp.   736,   737. 
Fraud  and  deceit: 

Misrepresentation     or     concealment 
of   nature    or   value    of   goods,    p. 
759. 
Goods  shipped  on  chartered  or  private 
cars,  p.  774: 
A  special  contract,  p.  774. 
Liability   of   carrier,   p.    774. 
Power  of  carrier  to  charter,  p.  774. 
Private  cars,  p.  774. 
Government: 

Act  or  mandate  of  public  authority, 
p.   767. 
Identity: 

Identification  of  goods  lost,  p.  845. 
Illegal  contracts,  p.  722. 
Inherent  infirmities  of  goods,  p.  764: 
Burden  of  proof,  p.  826. 
Carrier    must    be    free    from    negli- 
gence,  p.  766. 
Carrier   must   exercise   due   care,   p. 

766. 
Explosion,  p.  766. 
Fermentation,    p.    766. 
Illustrations,   pp.  765,  766. 
Liability  of  carrier,  p.  764. 
Natural   decay,  p.  766. 
Spontaneous  combustion,  p.   766. 
Unavoidable  leakage,  p.  766. 
Inspection: 

Duty   of   shipper   to   inspect   car,   p. 
783. 
Instructions,    p.    875: 

General   rules,   p.    875. 

Ignoring     or     excluding     pertinent 

questions,   p.    879. 
Illustrations,   pp.   879,   880,   881. 
Mode  of  conveyance,  p.  781. 
Must  be  applicable  to  pleadings  and 

evidence,    p.    877. 
Necessity  for  instructions,  p.  879. 
Insurance: 

Effect  of  insurance,  p.  789: 
Consideration,  p.  791. 
Contract    for    benefit    of    insur- 
ance,   p.    790. 
Effect,   p.   791. 

Effect     as     defeating     insurer's 
right  of  subrogation,  p.  793. 
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LOSS  OR  INJURY  TO  GOODS,  cont'd. 
Insurance,  cont'd. 

Effect  of  insurance,  cont'd. 

Effect    of    payment    by    insurer, 

p.   791. 
Effect  of  voluntary  payment  by 

insurer,  p.  794. 
General  rules,  p.  789. 
Inconsistent  stipulations  in  con- 
tract and  policy,  p.  793. 
Insurable  interest,  p.  790. 
Negligence  of  carrier,  p.  791. 
Notice  to  insurer  of  stipulation 

in  bill  of  lading,  p.  794. 
Operation,    p.    791. 
Pleadings   in   suits   against   car- 
rier, p.  794. 
Policy    reciting    release    of    car- 
rier, p.   789. 
Power    of   agent   of   shipper   to 

assent  to  stipulation,  p.  791. 
Public  policy,  p.  790. 
Right    of    carrier    to    insure,    p. 

790. 
Right     of     carrier     to     recover 

from  insurer,  p.  792. 
Right     of     shipper     to     recover 

from   carrier,  p.  791. 
Statute       forbidding       common 
carriers     to     impose     restric- 
tion of  liability,  p.  790. 
Suits  against  carrier,  p.  794. 
The    "advancement"   by   the   in- 
surer to  the  insured,  p.  793. 
Validity    of    insurance    by    car- 
rier,  p.   790. 
Insurer: 

See  infra,  "Liability  as  Insurer." 
Interest: 

Interest  as  an  element  of  damages, 
p.   854. 
Interstate  commerce: 

Contract    violating    interstate    com- 
merce act,  p.  723. 
Issues,   p.   810. 
Joinder  of  parties,  p.  803. 
Jurisdiction,    p.    800. 
Leakage,  p.  766. 
Liability  as  insurer,  p.  736: 

Absence  of  negligence,  p.  730. 
Act   of   God: 

See   infra,   "Act   of   God." 
Act  of  public  authority,  p.  730. 
Act  of  public  enemy: 

See  "Public   Enemy." 
See      infra,      "Act      of      Public 
Enemy." 
Act  or  mandate  of  public  authority, 

pp.   730,  767. 
Carmack   amendment   to   the    inter- 
state commerce  act,  p.  731. 
Carriers    to    whom    rule    applicable: 
See    infra,    "Carriers    to    Whom 
Rule  Applicable." 
Commencement   of  liability,   p.   772. 
Exceptions,   p.   731. 
Excuses,    p.    731. 
Fault  of  shipper  or  owner: 

See  infra,  "Fault  of  Shipper  or 
Owner." 
General  rule,  p.  736. 


LOSS  OR  INJURY  TO  GOODS,  cont'd. 
Liability  as  insurer,  cont'd. 

Inherent    infirmities    of    goods,    p. 

764. 
Origin    and    foundation    of    rule,    p. 

730. 
Termination  of  liability,  p.  773. 
Lightning,  pp.  736,  737,  738. 
Live  stock: 

See   "Carriers   of  Live   Stock." 
Loading: 

Goods   improperly  loaded,  p.  758. 
Mail  carrier,  p.  769. 
Market  value,   pp.   848,   850,   857: 

Evidence  as  to  value  or  damage,  p. 
860. 
Master   and   servant: 

Negligence   of  servants,   p.   779. 
Marking: 

Goods   improperly  marked,   p.   756. 
Means  of  transportation,  p.  782. 
Mode    or    means    of    transportation,    p. 
781: 
Burden    of   proof  as   to   transporta- 
tion, p.   827. 
Carrier  using  cars  of  another,  p.  785. 
Carrying    goods    on    open    cars,    p. 

787. 
Directions  of  owner,  p.  781. 
Duty     as    to     perishable     goods,     p. 

784. 
Duty  to  carry  in  ventilated  car,  and 

as   to   ventilation,   p.   785. 
Duty  to  provide   suitable   means   of 

transportation,   p.   782. 
General  rule,  p.  781. 
Icing,    p.    786. 
Inspection   of   car,   p.   783. 
Instructions   of  consignor,  p.  787. 
Knowledge  by  shipper  of  defects  in 

car,   p.   783. 
Loss  incident  to  particular  mode  of 

transportation,  p.  782. 
Means    for    loading    and    unloading, 

p.  788. 
Means  of  transportation  to  another, 

p.   783. 
Means  of  transportation  in  general, 

p.  782. 
Packing  goods,  p.  781. 
Perishable   goods,   p.   784. 
Refrigerator  cars,  p.  786. 
Selecting  most   dangerous   mode   of 

conveyance,   p.   781. 
Stowing  goods,  p.  781. 
Transportation  by  wagon,  p.  784. 
Negligence: 

See    infra,    "Acts   or    Omissions 
Rendering    Carrier    Liable    in 
General;"  "Mode  or  Means  of 
Transportation." 
Weight  and  sufBciency  of  evidence, 
p.   843. 
Packing,  p.  781. 
Parol  evidence,  p.   838. 
Parties,  pp.  797,  801. 
Perils  of  the  sea,  p.  736. 
Perishable   goods: 

Burden   of   proof,   p.   824. 
Carrier    using    cars    of    another,    p. 
785. 
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LOSS  OR  INJURY  TO  GOODS,  cont'd. 
Perishable  goods,  cont'd. 

Duty   as   to   icing,  p.  786. 

Duty  as  to  perishable  goods,  p.  784. 

Duty  to  carry  in  refrigerator   cars, 
p.  786. 

Duty  to  carry  in  ventilated  car,  and 
as  to  ventilation,  p.  785. 

Duty    to   furnish    suitable    cars    for, 
p.  784. 
Pleading,   p.    803. 
Portraits: 

Damages,  p.  858. 
Presumptions   and   burden   of   proof,   p. 
815: 

Actionable  negligence,  p.  817. 

Act   of   God,   p.   825. 

Bill  of  lading  not  conclusive  as  to 
condition   of   freight,   p.   838. 

Breakage,  p.  833. 

Carrier    must    prove    itself    not    re- 
sponsible, p.  830. 

Condition   of   goods   when   received 
by  carrier,  p.  838. 

Defendant's  burden  of  proof,  p.  820. 

Delivery  to  carrier,  p.  816. 

Delivery   to   carrier   in   good   condi- 
tion,  p.   817. 

Freight  not  accounted  for,  p.  833. 

Loss    during    common-carrier    pos- 
session, p.  819. 

Market  value,  p.  860. 

Means    of    transportation,    p.    837. 

Nondelivery  by   carrier,  p.   816. 

Payment   or   tender   of   charges,    p. 
819. 

Plaintiff's   burden   of   proof  in   gen- 
eral, p.  815. 

Presumption   from   failure  to   intro- 
duce evidence,  p.  827. 

Prima  facie  case,  p.  815. 

Public  enemy,  p.  835. 

Shipment      composed      of      several 
classes  of  goods,  p.  839. 

That   defendant   a   common    carrier, 
p.  818. 

The  Carmack  amendment  to  the  in- 
terstate  commerce  act,  p.  824. 

Value  of  lost  freight,  p.  818. 

When    loss    or    injury    occurred,    p. 
819. 

Where  shipper  travels  in  charge  of 
shipment,  p.   819. 

Where  transportation  under  special 
contract,  p.  839. 
Principal   and  agent: 

Negligence  of  agents,  p.   779. 
Profits: 

Profits   as   an   element   of   damages, 
p.  858. 
Proximate  cause: 

Negligence  of  carrier  must  be  prox- 
imate cause,  p.  778. 
Plea,  p.  808. 
Public  enemy: 

See  "Public  Enemy." 

Burden  of  proof,  p.  825. 
Questions  of  law   and  fact,  p.   866: 

General  rules,  p.  866. 

Particular  questions  of  law  or  fact, 
p.   868. 


LOSS  OR  INJURY  TO  GOODS,  confd. 
Railroads,   p.   767. 
Receipt: 

Effect  of  receipt  on  right  of  action, 
p.   799. 
Receivers,  p.  769. 
Sales: 

Measure    of   damages   where    goods 
shipped  under  contract  of  sale,  p. 
857. 
Spontaneous   combustion,  p.  766. 
Stock: 

See  "Carriers  of  Live  Stock." 
Storms,   pp.  736,  738. 
Stowing,   p.   781. 
Switching   companies,   p.   768. 
Tornado,   pp.   736,   738. 
Transfer  companies,  p.  768. 
Trover   and   conversion,   p.   796. 
Trustees,  p.  769. 
Tugs,  and  towage,  p.  769. 
Unloading: 

Means  for  unloading,  p.  788. 
Usages  and  customs: 

Evidence  of  custom,  p.  833. 
Value: 

Stipulations  against  liability  for  loss 
of     valuables     unless     value     dis- 
closed, p.   956. 
Variance,   p.   813. 
Ventilation,  p.   785. 
Venue,  p.  800. 
Verdict,  p.  881. 
Vis  major,  p.  736. 
Waiver: 

Waiver  of  right   of  action,  pp.   798, 
799. 
Wagoners,  p.  768. 
Weather,  p.  740: 
Act   of   God: 

See  "Act  of  God." 
Changes  in  temperature,  p.  740: 
Freezing  weather,  p.  740. 
Hot  weather,  p.  741. 
Weight   and   sufficiency   of   evi- 
dence, p.  843. 
What  law  governs,  p.  721. 

LOST   INSTRUMENTS 

Bills   of  lading: 

See  "Bills  of  Lading." 

LOST  TICKET,  p.   1638. 

Ejection  of  passengers,  p.  2430. 

LOTTERY  TICKETS 

Interstate    and    foreign     commerce,     p. 
3428. 

LUGGAGE 

See  "Baggage." 

MAIL 

Licensees,  trespassers,  intruders,  etc.: 
Persons    posting    mail    or    receiving 
mail,  p.  2504. 

MAIL  AGENT 

Carriers  of  passengers,  p.  1503. 
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MAIL  CARRIER 

Loss  or  injury  to  goods,  p.  769. 

MAIL  CLERKS 

Carriers    of    passengers,    pp.    14T4,    1507, 

1523. 
Contributory  negligence,  pp.  2312,  2536. 
Head    out    of   window    or    door,    p. 
2205. 
Liability  of  carrier,  p.  3078. 
Licensees,  trespassers,  intruders,  etc.: 
Acts  of  postal  employees  in  throw- 
ing mail  bags  from  train,  p.  2527. 
Limitation    of   liability,   p.   2102: 

Presumptions        and        burden        of 
proof,   p.   1576. 
Relation    of '  carrier    and    passenger,    p. 
1575. 

MAIL  CONTRACTOR 

Carriers  of  passengers,  p.  1489. 
Common  carriers,  p.  10. 

MANDAMUS 

Carriers  of  passengers,  p.   1500. 
Duty  to   receive   and   carry,   p.   255: 

Right  of  shipper,   p.   256. 

Right  of  state,  p.  355. 
Enforcement  of  regulation,  p.   117. 
Preferences  and  discriminations,  p.  227. 
Interstate  and  foreign  commerce: 

Jurisdiction    and    venue    of    federal 
courts,  p.   3816. 
Preferences     and     discriminations,     pp. 
1190,    3649. 

MANUFACTURERS 

Interstate  and  foreign  commerce: 

As  to  transportation  of  goods  man- 
ufactured by  carrier,   p.   3443. 
Carrier    who    is    also    manufacturer, 
p.    3616. 
Transportation    of   goods   manufactured 
by   carrier: 
See     "Interstate     and     Foreign 
Commerce." 

MARGIN 

Limitation  of  liability: 

Stipulation  on  margin,  pp.  964,  1099. 

MARINE  INSURANCE 

See  "Insurance." 

MARITIME  LIENS 

See  "Carriers  by  Water." 
Interstate     and    foreign    commerce,     p. 
3546. 

MARKET  VALUE 

Carriers  of  'live  stock,  p.  14S4. 

Delay   in   transportation   or   delivery,   p. 

693. 
Evidence,  p.  963: 

Carriers  of  live  stock,  p.   1358. 
Loss   or   injury   to   goods,   pp.    848,    850, 
857: 
Evidence  as  to  value  or  damage,  p. 
860. 
Presumptions   and   burden   of   proof,   p. 
860. 


MARKING 

Delivery  by  carrier: 

Contradiction  between  bill  of  lading 
and  marks  on  goods,  p.  538. 
Goods  defectively  marked,  p.  500. 
Loss  or  injury  to  goods: 

Goods  improperly  marked,  p.  756. 

MASTER  AND   SERVANT 

See  "Principal  and  Agent." 
Assault  and  battery: 

See  "Assault  and  Battery." 
Baggage: 

See  "Baggage." 
Bills  of  lading,  pp.  304,  306. 
Carriers  of  passengers: 

False  imprisonment  and  arrest: 

See    "False    Imprisonment    and 
Arrest." 
Liability  for  acts  and  omissions  of 
servants: 
See    "Carriers    of    Passengers." 
Contributory   negligence: 

Contributory  negligence  of  carrier's 
employees,    p.   2536. 
Eight  hour  law: 

See  "Hours  of  Labor." 
Ejection  of- passengers: 

See  "Ejection  of  Passengers.'' 
Employers'  liability  act:     , 

See  "Employers'  Liability  Act." 
False   imprisonment  and   arrest: 

See      False    Imprisonment    and   Ar- 
rest." 
Hours  of  labor: 

See  "Hours  of  Labor." 
Interstate  and  foreign  commerce: 

See    "Interstate   and   Foreign    Com- 
merce." 
Licensees,  trespassers,  intruders,  etc.: 
See     "Licensees,     Trespassers,     In- 
truders,  Etc." 
Loss  or  injury  to  goods: 

Negligence  of  servants,  p.  779. 
Mistake: 

See  "Mistake." 
Negligence: 

Negligence   of  servants,   p.  779. 
Palace  cars  and  sleeping  car  companies: 
Persons    in    charge    of    sleeping    or 
palace  cars  as  servants  of  carrier, 
p.  2074. 
Questions  of  law  and  fact: 

Abusive   and   insulting  language,   p. 

2868. 
Acts  of  carrier's  employees,  p.  2867. 
Authority  of  carrier's  employee,  pp. 

2847,   3851. 
Number    and    efficiency   of   employ- 
ees, p.  3868. 
Operation  of  street  car  without  con- 
ductor, p.  2869. 
Repelling   assault   by   passenger,    p. 
2868. 
Relation  of  carrier  and  passenger: 

See   "Relation   of   Carrier   and   Pas- 
senger." 
Safety  appliance  act: 

See  "Safety  Appliance  Act." 
Scope  of  employment: 

See  "Carriers  of  Passengers." 
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MASTER  AND  SERVANT,  confd. 
Trespassers: 

See     "Licensees,     Trespassers,     In- 
truders, etc." 
Who  are  servants: 

See  "Carriers  of  Passengers." 

MEDIUM  OF  PAYMENT,  p.  1604. 

MERGER,  p.  450. 

Allegation   and   proof   of   want   of   con- 
sideration, duress,  etc.,  p.  452. 
Bill  of  lading,  p.  450: 

Merger    of    oral    negotiations    and 
prior  verbal  agreements,  p.  334. 
Bill     of   lading   at    variance   with    prior 

agreement,  p.  451. 
Carriers  of  live  stock,  p.  1396. 
Contract  executed  after  carriage  begun, 

p.  451. 
General  rule,  p.  450. 
Limitation  of  liability: 

Merger     of    parol    and     subsequent 

written   contract,  p.  1044. 
Merger  of  prior  parol  negotiations, 
p.  1016. 
Merger  a  question  for  jury,  p.  453. 
Ratification  or  adoption  by  negotiation 

of  bill  of  lading,  p.  453. 
Written   contract  executed  after  breach 
of  parol  contract,  p.  453. 

MESSENGER  COMPANY 

Common  carriers,  p.  9. 

MILEAGE  BOOK 

See  "Tickets  and  Fares." 

MINES  AND  MINING  COMPANIES 

Common  carriers: 

Mine  owner  constructing  a  railroad 
switch,  p.  6. 
Discrimination  in   distribution   of  cars: 
See   "Interstate   and   Foreign   Com- 
merce." 

MISTAKE 

Bills  of  lading,  p.  326. 
Contracts,  p.  426: 

As  to  rate,  p.  426. 
Misclassification   of  goods,  p.  427. 
Delivery  by  carrier,  p.  552: 

Mistake  in  directions,  p.  563. 
Ejection   of  passengers: 

Effect    of    mistake    of    employee    is- 
suing ticket,   p.   2457: 
Contributory      negligence,        p. 

3460. 
Duty   of   passenger   to   examine 

ticket,  p.  2459. 
Illustrations,   p.   2458. 
Mistake    of    conductor    issuing 

stopover  ticket,  p.  3460. 
Retaining    ticket     with      knowl- 
edge of  mistake,  p.  2460. 
Right  to  eject,  p.  2457. 
Ticket  over  connecting  line,   p. 
2460. 


MISTAKE,  cont'd. 

Ejection  of  passengers,   cont'd. 

Effect  of  mistake  of  employee  issu- 
ing ticket,  cont'd. 

Time  limit  of  ticket  expired,  p. 
2449. 

Transfer    insufficient     upon    its 
face,  p.  2459. 
Effect  of  mistake  of  first  conductor, 
p.  2461: 

Conclusiveness  of  ticket  as  be- 
tween passenger  and  con- 
ductor, p.  3463. 

Conductor's  check  given  in  ex- 
change for  ticket,  p.   3461. 

In  general,  p.  3461. 

Punching  wrong  part  of  ticket, 
p.  3461. 

Taking  up  wrong  part  of  ticket, 
p.  3461. 
Ejection  through  mistake  of  holder 
of   valid    ticket,   p.   3464: 

Intent  of  holder  of  ticket,  p. 
3465. 

Mistake     of     conductor     as   to 
right      to     transportation,      p. 
2464. 
Limitation   of  liability,   p.   956. 
Penalties   for   violations    of   regulations, 
p.  144. 

MISDIRECTION 

See  "Direction." 

MITIGATION  OF  DAMAGES 

See  "Damages." 

MIXED  TRAIN 

See    "Carriers    of   Passengers." 

MOBS,  p.   753. 
Contracts,  p.  440. 

MONEY 

Baggage,  pp.  3120,  3125,  3150,  3155. 
Business  of  transmitting  money  to  for- 
eign countries,  p.  33. 
Duty  to  receive  and  carry,  p.  239. 
Express  coinpanies: 

Liability    of    express)    company,    p. 
770. 
Liability  of  carriers  of  money,  p.  770. 
Usages  and  customs: 

Liability  of  carrier,  p.  770. 

MONOPOLY        AND        CORPORATE 
TRUSTS 

Contract  giving  certain  persons  a  mo- 
nopoly, p.  1184.  ' 

Interstate  and  foreign  commerce,  p. 
3650. 

MORTGAGES 

See  "Chattel  Mortgages." 

MUNICIPAL    CORPORATIONS 

Agreements   as  to  charges: 
See  "Charges." 
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MUNICIPAL  CORPORATIONS,  cont'd. 

Charges; 

Conditions  in  grant  of  franchise 
and  agreements  with  municipali- 
ties: 

See  "Charges." 
Delegation  of  power,  p.  23: 

Charges,   p.   43. 
Regulation  and   control,   p.   33. 
Street  railroads: 

Limitations  upon  power  of  a  munic- 
ipality  to    reduce    street    railroad 
fares,  p.  62. 
Transfers: 

See  "Transfers." 

NAME 

Delivery  by  carrier: 

Two  persons  with  same  name,  p. 
555. 

NATIONAL     CORPORATIONS,   p.    36. 

NATURAL  GAS 

Interstate    and    foreign     commerce,     p. 
3438. 

NAVIGABLE  WATERS 

Interstate    and    foreign    commerce,    pp. 
3468,  3534. 

NEGLIGENCE 

See       "Contributory       Negligence;" 
"Loss  or  Injury  to  Goods." 
Act  of  God: 

See  "Act  of  God." 
Baggage* 

See  "Baggage." 
Care  required  of  carrier: 

See     "Degree     of    Care    Required;" 
"Loss   or   Injury   to   Goods." 
Carrier  as  warehouseman: 

See   "Carrier   as   Warehouseman." 
Carriers  by  water: 

See   "Carriers   by  Water." 
Carriers  of  live  stock: 

See   "Carriers   of   Live   Stock." 
Carriers  of  passengers: 

See  "Carriers  of  Passengers." 
Connecting  carriers: 

See   "Connecting   Carriers." 
Contributory  negligence: 

See  "Contributory   Negligence." 
Criminal  law: 

Negligence     causing     death     or    in- 
jury, p.  179. 
Declaration,  petition  or  complaint: 

See  infra,  "Allegations  as  to  Negli- 
gence and  Cause  of  Injury." 
Degree  of  care: 

See    "Carriers    of    Passengers;" 
"Degree    of    Care    Required;" 
Loss    or    Injury    to    Goods." 
Delay  in  transportation  or  delivery: 
See  "Delay  in  Transportation  or 
Delivery." 
Diligence: 

See  "Delay  in  Transportation  or 
Delivery." 


NEGLIGENCE,  cont'd. 
Evidence: 

Carriers  of '  passengers,  p.  2720: 

Accommodation  and  duties  in 
transit,  p.  2754. 

Aiding  in  making  arrests,  p. 
3786. 

Assaulting  passenger,  p.  2785. 

Assaults,  insults,  etc.,  by  serv- 
ants, p.  3768. 

Boarding  moving  car,  p.  2814. 

Carriage  beyond  destination,  p. 
2753. 

Carrying  passenger  past  sta- 
tion,  p.  L831. 

Character   of  parties,   p.   3726. 

Collision,  p.   2809. 

Companies  or  persons  liable 
for  injuries,  p.  2834. 

Competency  of  employees  or 
care  in  selecting  them,  p. 
2766. 

Condition  of  vehicle  and  appli- 
ances,   p.   2739. 

Condition  of  track  or  roadbed, 
p.  3734. 

Controlling  conduct  of  other 
passengers,   p.    3786. 

Defective  instrumentalities  or 
premises,  p.  2821. 

Defective  means  and  instrumen- 
talities,  p.   3801. 

Degree  of  care,  p.  2723. 

Derailment,  p.  2806. 

Ejection  of  passengers,  p.  2781. 

Elevators,  p.  2837. 

Escorting  passenger  across 
track,  p.  2786. 

Evidence  of  other  accidents, 
transactions,   etc.,  p.  2735. 

Evidence  to  rebut  presumption 
of  negligence  arising  from 
injury,   p.   2838. 

Facts  constituting  transaction, 
p.  3733. 

Failure  to  protect  from  third 
persons,  p.  27C7. 

Habit   or   custom,   p.   3725. 

Inviting  passenger  on  engine, 
p.   2787. 

Limitation  of  liability,  p.  2836. 

Management  of  conveyance,  p. 
3756. 

Materiality,   p.   3730. 

Matter  to  show  notice  to  car- 
rier, p.  3733. 

Negligence  after  passenger  has 
fallen,  p.  3806. 

Negligence  as  to  management 
of  conveyances  in  general,  p. 
3796. 

Negligence  causing  passenger 
to   fall   from  vehicle,   p.   2801. 

Negligence  in  respect  to  condi- 
tion of  carrier's  premises,  p. 
2788. 

Negligence  in  respect  to  condi- 
tion of  means  of  transporta- 
tion, p.  2790. 
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NEGLIGENCE,  cont'd. 
Evidence,  cont'd. 

Carriers  of  passengers,  cont'd. 

Negligence    in    taking    up    pas- 
sengers, p.  2814. 
Negligent    acts     of    employees, 

p.  2781. 
Negligent  backing    car,  p.  2818. 
Negligent    backing    of    car,    pp. 

2818,   2831. 
Negligent       coupling      cars,    p. 

2819. 
Negligently      closing    door,    p. 

2787. 
Negligent  management   of  con- 
veyance, p.  2802. 
Negligent    pushing    of     passen- 
ger from  train,  p.  2819. 
Negligent   pushing   of  passenger 

from  car,  p.  2805. 
Negligent  setting  down  passen- 
gers, p.  2830. 
Negligent    shutting   of   gate    on 

passenger,  p.  2819. 
Negligent    starting    of    car,    pp. 

2816,   3824. 
Negligent    stopping    of    car,    p. 

2824. 
Parts   of  transaction,   p.   2723. 
Passenger   alighting  from   mov- 
ing train,  p.  2822. 
Passenger   injured   after   alight- 
ing, p.   2833. 
Passenger      boarding     car      on 

wrong  side,  p.  2816. 
Passenger     injured     by    brake 

handle,  p.  2819. 
Place   of  taking  up   passengers, 

p.   2814. 
Putting  up-  berth,  p.  2787. 
Receiving  and   discharging  pas- 
sengers, p.  3743. 
Relevancy,  p.   2720. 
Rule  regulating  conduct  of  pas- 
sengers,  p.   3724. 
Rule    requiring    notice    of    acci- 
dent— ^Evidence  shows  no  re- 
port, p.  3724. 
Rules  of  carrier,  p.  2723. 
Statements   and   declarations,  p. 

3723. 
Stations    and    stopping    places, 

p.  2726. 
Subsequent  repairs,  p.  3721. 
Time  to   board   or   alight — Sud- 
den starting,  p.  2749. 
Exemption  from  negligence: 

See  "Limitation  of  Liability.'' 
Instructions: 

Definition    or    explanation    of   what 
constitutes  negligence,  p.  2949. 
Intruders: 

See     "Licensees,     Trespassers,     In- 
truders, etc." 
Licensees: 

See    "Licensees,     Trespassers,     In- 
truders, etc." 
Limitation  of  liability  for: 

See  "Limitation  of  Liability." 


NEGLIGENCE,  cont'd. 
Loss  or  injury  to  goods: 

See  "Loss  or  Injury  to  Goods." 
Master  and  servant: 

Negligence   of  servants,   p.   779. 
Notice  of  loss  and  presentation  of  claim, 

pp.  1097,  1100. 
Palace  cars  and  sleeping  car  companies: 
See  "Palace  Cars  and  Sleeping  Car 
Companies." 
Pleading,  p.  2668. 

Presumptions   and   burden    of   proof,   p. 
817: 
Carriers  of  passengers,  p.  2666: 

Act   or   omission   of   servant,   p. 

2674. 
Assaults,  p.  2701. 
Assumption       of        unnecessary 

burden  by  plaintiff,  p.  2677. 
Breaking   down   or   overturning 

of  coach,  p.  2692. 
Carriage  beyond  destination,  p. 

26S9. 
Carrier  must  control  agency  iij- 

juring  passenger,  p.  2667. 
Collision,  p.  2696. 
Connection   between    negligence 

and  injury,  p.  2668. 
Contract    assuming   risk    or    re- 
leasing  liability,   p.   3703. 
Derailment,   p.    2693. 
Duties    and    accommodation    in 

transit,  p.  3689. 
Duty     to      protect     passengers 

from  third  persons,  p.  2701. 
Effect     of     attempted   explana- 
tion, p.  3677. 
Essential  elements  of  actionable 

negligence,  p.  3667. 
General   and  specific  negligence 

alleged,   p.   3677. 
General   rule,   p    3668. 
General    rule    as    to    shifting   of 

burden,  p.  3673. 
General  rtiles,  p.  2666. 
Gross  negligence,  p    2703. 
Injury    from    animals    drawing 

coach,  p.  2693. 
Injury    resulting    from    passen- 
ger's effort  to  escape,  p.  2701. 
Insults,  p.  2701. 
Jerks  and  jolts,  p.  3690. 
Management  of  vehicle,  p.  3690. 
Negligence   presumed   from   un- 
usual  conditions,   p.   3671. 
No  presumption  from  mere  in- 
jury, p.  3666. 
Operation     and     effect     of    pre- 
sumption, p.  2677. 
Passengers  on  freight  trains,  p. 

3703. 
Passengers    without    reward,    p. 

3703. 
Presumption    arising   from    evi- 
dence, p.  2668. 
Presumption    of    negligence,    p. 

2668. 
Putting    oflf    at    wrong    destina- 
tion,  p.  2677. 


INDEX. 


4259 


NEGLIGENCE,   cont'd. 

Presumptions     and     burden     of     proof, 
cont'd. 
Carriers  of  passengers,  cont'd. 

Rebuttable       presumption,       p. 

2677. 
Receiving  and   discharging  pas- 
sengers, p.  2686. 
Roadbed  and  track,  p.  2681. 
Rules      applied       in     particular 

cases,   p.   2679. 
Specific  negligence,  p.  2677. 
Stations   and  stopping  places,  p. 

2G79. 
Statute,  p.  2676. 
Vehicle,    p.    2682. 
Wantonness,  p.   2702. 
Wilfulness,    p.    2702. 
Principal  and  agent: 

Negligence   of  agents,  p.  779. 
Proximate  and  remote  cause; 

See  "Proximate  and  Remote  Cause.'' 

Questions   of    law    and    fact,  pp.     1766, 

2546. 

Carriers  of  passengers,  pp.  1713, 

2846,  2856. 

Determination    of    existence    of 

negligence,  p.  2857. 
Exemplary      damage — Question 

of  gross  negligence,  p.  2861. 
Illustrations,  p.  2860. 
Question    of     gross    negligence 
or  willfulness  or  wantonness, 
p.  2861. 
Question  of  negligence  held  for 

jury,   p.   2859. 
What  constitutes  negligence,  p. 

2856. 
Where    evidence    conflicting,    p. 

2858. 
Where    evidence    insufficient    to 

sustain  verdict,  p.  2858. 
Whether   presumption   of  negli- 
gence  rebutted,   p.   2861. 
Negligence  of  carrier,  p.  869. 
Negligence  or  wrong  of  shipper,  p. 

871. 
Palace   cars   and   sleeping   car   com- 
panies, p.  3238. 
Vehicles,  p.  1823. 

Release: 

Release  of  damages  accrued  before 
execution    of   written   contract,   p. 
960. 
Release  of  damages  from  prior  neg- 
ligence, p.  955. 
Stations   and   stopping   places: 

Presumptions  and  burden  of  proof, 
p.  2679. 

Trespassers: 

See      "Licensees,     Trespassers,    In- 
truders, etc." 
Variance,  p.  2653. 

NEGOTIABLE   INSTRUMENTS 

See  "Bills  of  Lading." 


NET  EARNINGS 

Consideration  of  net  earnings  in  deter- 
mining reasonableness  of  rates  pre- 
scribed, p.  52. 

NEWS  AGENTS 

Limitation  of  liability,  p.  2102. 

NEWSBOYS 

Relation  of  carrier  and  passenger: 
Newsboys  on  street  cars,  p.  1587. 
Newsboy  on  train,  p.  1589. 

NEW  TRIAL 

Carriers  of  live  stock: 

Excessive  damages,  p.  1338. 
Carriers  of  passengers: 

Excessive  damages,  pp.  3058,   3073. 

Excessive    damages    for   ejection,   p. 
3097. 
Dead  bodies,  p.  1257. 
Ejection  of  passengers: 

Excessive   damages,   p.   3097. 
Palace  cars  and  sleeping  car  companies: 

Excessive  damages,  p.  3243. 

NOMINAL  DAMAGES 

See  "Damages." 

NONSUIT 

See  "Dismissal,  Discontinuance  and 
Nonsuit." 

NONUSER 

Control  and  regulation,  p.  65. 

NOTICE 

See   "Posting." 
Arrival  of  freight: 

See  "Carriers  of  Goods." 
Attachment,  pp.  577,  578. 
Bills   of  lading:    . 

Notice  of  contents,  p.  327. 
Carrier  as  warehouseman: 
Notice  of  arrival: 

See     "Carrier      as.    Warehouse- 
man." 
Carriers  ■  of  passengers: 

Notice  of  intention  to  become  pas- 
senger,   p.    1504. 
Claim: 

See  "Notice  of  Loss  and  Presenta- 
tion of  Claim." 
Consignee: 

Delivery  by  carrier,  p.   538: 

Illustrations,    pp.    528,    529. 
Sufficiency  of  notice,  p.  528. 
Consignor: 

C.  O.  D.  goods,  p.  573. 
Notice     to    consignor     where    con- 
signee   refuses    to    receive    goods, 
p.  567. 
Damages: 

Delaying  notic  of  refusal,  of  goods, 

p.  599. 
Notice   of   special   circumstances,   p. 
642. 
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NOTICE,  cont'd. 

Delay  in  transportation  or  delivery: 

Notice  to  shipper  of  congestion  of 
traffic,  p.  624. 
Delivery  to  carrier: 

See  "Delivery  to  Carrier." 
Demand  for  cars,  p.  217. 
Demurrage: 

Notice  off  rules  and   regulations,  p. 
706. 
Evidence: 

.Evidence  to  prove  notice  of  special 
circumstances,  p.  651. 
Goods    seized   under   legal    process,    pp. 

577,  578. 
Insurance: 

Notice   to   insurer   of   stipulation   in 
bill   of   lading,   p.   794. 
Lien  for  charges: 

Notice  of  sale,  p.  1169. 
Limitation  of  liability: 

See   "Limitation    of   Liability." 
Loss: 

See  "Notice  of  Loss  and  Presenta- 
tion of  Claim." 
Necessity  for  notice  of  arrival  of  goods, 

pp.  886,  898. 
Notice  of  deposit  and  acceptance: 

See  "Delivery  to  Carrier." 
Notice  of  loss  and  presentation  of  claim: 
See  "Notice  of  Loss  and  Presenta- 
tion  of   Claim." 
Notice  to  Carrier  of  character  of  goods, 

p.  1070. 
Presentation   of   claim: 

See  "Notice  of  Loss  and  Presenta- 
tion of  Claim." 
Presumptions   and   burden   of  proof,   p. 

588. 
Principal  and  agent: 

Notice  to  agent  of  special   circum- 
stances   demanding    diligence    in 
delivery,  p.  648. 
Questions  of  law  and  fact: 

Notice  to  consignee,  p.  872. 
Rules   and  regulations  of  carriers: 

See  "Rules  and  Regulations  of  Car- 
riers." 
Station  agent: 

Notice  to  agent  of  special  circum- 
stances   demanding    dilig'ence    in 
delivery,  p.  648. 
Usages  and  customs: 

Notice  of  arrival  of  goods,  p.  902. 
Warehouseman : 

Notice   of  arrival: 

See     "Carrier    as     Warehouse- 
man." 

NOTICE  OF  ARRIVAL 

Limitation  of  liability,  p.  959. 

NOTICE  OF  LOSS  AND  PRESENTA- 
TION OF  CLAIM,  p.  1083. 

Action: 

Carriers  of  live  stock,  p.  1430. 

Answer,  p.  1117. 

Appeal  and  error: 

Carriers  of  live  stock,  p.  1433. 

Assent  of  shipper,  p.  1099. 


NOTICE  OF  LOSS  AND  PRESENTA- 
TION OF  CLAIM,  cont'd. 
Carriers  of  live  stock,  p.  1488: 
Agent  notified,  p.  1434. 
Appeal  and  error,  p.  1433. 
Burden  of  proof,  p.  1432. 
Carrier  having  notice  and  opportu- 
nity to  investigate,  p.  1425. 
Certainty,  p.  1417. 
Claims  covered  by  notice,  p.  1424. 
Conflict    of   laws,    p.    1409. 
Consideration,    p.    1417. 
Constitutional  provisions,  p.  1408. 
Construction,  p.  1417. 
Custom,  p.  1409. 
Declaration,    petition    or    complaint, 

J).  1430. 
Definiteness,  p.  1417. 
Effect   of  failure   to   give   notice,   p. 

1425. 
Enforcement,  p.  1430. 
Evidence,  pp.  1432,  1433. 
Facts    relieving   from   necessity   for 

notice,   p.   143.=i. 
Failure  to  give  notice,  p.  1435. 
Form,  p.  1417. 
Form  of  action,  p.  1430. 
Limiting    liability    to    that    of  for- 
warder, p.   1434. 
Losses    of    which    notice    must    be 
given,  p.  1418: 
Claims    accruing   prior    to    con- 
tract, p.  1423.    , 
Death   of  animals   in  transit  or 

before  removal,  p.  1430. 
Delay     in     furnishing     cars,    p. 

1419. 
In  general,  p.  1418. 
Injuries   accruing   after  unload- 
ing, p.  1421. 
Injuries  not  discoverable  within 

stipulated  time,  p.  1421. 
Loss  by  delay,  p.  1419. 
Loss     of     or     depreciation     in 

market,  p.   1419. 
Nondelivery,  p.  1420. 
Resulting  from  negligence  gen- 
erally, p.  1418. 
Right  to  give  additional  notice, 

p.  1423. 
Shrinkage     from     shunting     or 

bumping  cars,  p.  1421. 
Statutory  penalty  for  failure  to 

feed  and  water,  p.  1420. 
Stock     removed    before    arrival 
at  destination,  p.  1421. 
Name    of    agent    to    be    notified,    p. 

1417. 
"Place  of  destination,"  p.  1417. 
Pleading,  p.  1430. 
Plea  or  answer,  p.  1431. 
Power,  p.  1408. 
Public  policy,  p.  1408. 
Question  for  jury,  p.  1433. 
"Removal     from    place    of    destina- 
tion," p.  1417. 
Replication  or  reply,   p.  1431. 
Requisites,  p.  1417. 
Statutory  provisions,  p.   1408. 
Sufficiency  of  notice,  p.  1423. 
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NOTICE  OF  LOSS  AND  PRESENTA- 
TION OF  CLAIM,  confd. 
Carriers  of  live  stock,  cont'd. 
Texas  statute,  p.  1409. 
Time  of  presentation,  p.  1424. 
Usage,  p.  1409. 
Validity,  p.  1408. 
Waiver,  p.  14S7; 

Authority  of  agent,  p.  1427. 
Delay  in  filing  notice,  p.  1439. 
Power  to  waive,  p.  1437. 
Provision    against    authority    of 

agent  to  waive,  p.  1437. 
Questions  for  jury,  p.  1475. 
Waiving   written   by   acting   on 

verbal  notice,  p.  1438. 
Want  of  verification,  p.  1429. 
What  constitutes,  p.  1428. 
What  constitutes  a  removal,  p.  1418. 
Certainty  and  definiteness,  p.  1099: 
Carriers  of  live  stock,  p.  1417. 
Complaint  by  letter,  p.  1105. 
Conflict  of  laws,  p.  1085. 
Consideration,  p.  1099: 

Carriers  of  live  stock,  p.  1417. 
Construction,  p.  1099: 
In  general,  p.  1099. 
"Removal,"  p.  1100. 
Copy     of     telegraph     message     to    con- 
signor,  p.   1105. 
Declaration,  petition  or  complaint: 
Carriers  of  live  stock,  p.  1430. 
Effect,   p.    1100. 

Effect  of  failure  to  give  notice,  p.  1106: 
Failure  without  fault  or  negligence 

of  shipper,  p.  1107. 
General  rule,  p.  1106. 
Where   extent  of   damages   can   not 
be  ascertained  until  after  expira- 
tion of  time  limit,  p.  1107. 
Enforcement,    p.    1100. 
Evidence,    p.    1117 : 

Admissibility  of  evidence  as  to  rea- 
sonableness, p.  1096. 
Carriers  of  live  stock,  pp.  1415,  1416, 

1432,    1433. 
Proof  of  waiter,  p.  1115. 
Proof   that    notice    not    given    local 

agent,   p.   1117. 
Sufficiency  of  evidence,  p.  1117. 
Weight  and  sufficiency  of  evidence 
as  to  reasonableness,  p.  1096. 
Facts  excusing  failure  to  give  notice,  p. 
1109: 
Carrier   having   examined   goods   at 

destination,  p.  1109. 
Carrier  having  knowledge  of  I9SS  or 
injury   and   opportunity   to   inves- 
tigate, p.  1109. 
Destruction    of    shipment    while    m 

carrier's   possession,   p.  1109. 
Failure  to  give  notice  by  conduct  of 

carrier  or  its  agent,  p.  1110. 
Opportunity  to  investigate,  p.   1109. 
Refusal     of     consignee     to     receive 

goods,  p.   1109. 
Shipment  burned  in  yards  with  car- 
rier's knowledge,  p.  1109. 
Federal  statutes,  p.  1084. 


NOTICE  OF  LOSS  AND  PRESENTA- 
TION OF  CLAIM,  cont'd. 
Filing    suit   and    service    of   citation,    p. 

1105. 
Foreign   laws,   p.   1085. 
Form   and   requisites: 

Carriers   of  live  stock: 

See     infra,     "Carriage     of    Live 
Stock." 
Form  of  stipulation,  p.  1098. 
Illegal   contract,   p.   1084. 
Inquiry      requesting     property      to      be 

traced,  p.  1105. 
Instructions,   p.   1118. 

Instruments    in    which    stipulation    con- 
tained,  p.   1098. 
Interpretation    and    construction: 

Carriers  of  live  stock,  p.  1417. 
Interstate   shipments,   p.   1084. 
Laws   governing,   p.    1085. 
Limitation  of  right  to  sue,  .p.   1100. 
Limiting  liability,  p.   1100. 
Limiting     liability     for     negligence,     p. 

1100. 
Losses  of  which  notice  must  be  given: 
Carriers   of   live   stock: 

See     infra,    "Carriers     of     Live 
Stock." 
Losses  to  which  applicable,  p.   1101: 
Carrier's     conduct     as     warehouse- 
man,  p.   1103. 
Claims    accruing    before    execution 

of   contract,   p.   1101. 
Delay  in  furnishing  cars,  p.   1101. 
Failure  to  collect  for  C.  O.  D.  par- 
cel or  return  same,   p.   1103. 
Failure  to  return  freight  refused  by 

consignee,   p.   1103. 
Loss    by    misdelivery,    p.    1103. 
Loss  of  market  or  decline  in  value, 

p.    1103. 
Nondelivery,    p.    1102. 
Special     damages     from     delay,     p. 
1101. 
Margin   stipulation,   p.   1099. 
Necessity  for  actual  notice,   p.   1104. 
Negligence,  pp.  1097,  1100: 

Losses  arising  from  carrier's  negli- 
gence, p.   1097. 
Notice  received  after  expiration  of  time 
limit,   p.   1114: 
Attempt  to  trace  or  find  shipment, 

p.   1114. 
General   rule,   p.    1114. 
Refusal    to    pay    on    other    grounds 
than  failure  to  notify  in  time,  p. 
1114. 
Request  for  information  and  prom- 
ise to  adjust  claim,   p.   1114. 
Returning     notice      to      claimant — 
Claim    returned    to    have    freight 
bill   attached,   p.   1114. 
Officer  to  whom   given,  p.   1105. 
Operation,   p.  1100. 
Plea,   p.   1117. 
Pleading: 

Carriers  of  live  stock,  p.  1430. 
Pleading  of  breach,  p.  1116. 
Reasonableness,   p.   1095. 
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NOTICE  OF  LOSS  AND  PRESENTA- 
TION OF  CLAIM,  cont'd. 
Plea  or  answer: 

Carriers   of  live  stock,  p.   1431. 
Power  to  stipulate,  p.  1083. 
Presumptions    and    burden    of    proof: 
Breach  of  stipulation,  p.   1116. 
Carriers  of  live  stock,  pp.  1414,  1433. 
Public   policy,   p.   1084. 
Purpose,    p.    1084. 
Questions  of  law  and  fact: 

Carriers  of  live  stock,  pp.  1416,  1433. 
Reasonableness  of  time  allowed,  p. 
1096. 
Reasonableness,   p.   1410: 

Admissibility    of    evidence,    p.    1415. 

Evidence,   p.   1415. 

Five  days  from  removal  from  cars, 

p.    1413. 
Necessity,  p.   1410. 
Notice  before  unloading,  p.   1413. 
Particfular     stipulations     considered, 

p.  1413. 
Pleading,    p.    1414. 
Presumptions  and  burden  of  proof, 

p.    1414. 
Questions   of  law  and  fact,  p.   141  o. 
Respecting    officer    or    agent    to    be 

notified,    p.    1410. 
Weight   of   evidence,   p.   1416. 
What    constitutes,   p.    1410. 
Within    one    day    after    delivery    at 
destination,    p.    1413. 
Reasonableness  of  stipulations,  p.  1086: 
Admissibility    of    evidence,    p.   1096. 
Amount    of    damages,    etc.,    on    re- 
shipment,   p.   1093. 
Burden   of   proof,   p.   1095. 
Carriers    of    live    stock: 

See     infra,     "Carriers     of     Live 
Stock." 
Duty   to   present   claim   within    rea- 
sonable    time     although     stipula- 
tion   unreasonable,    p.    1108. 
Foreign   laws,   p.   1086. 
General    rule,    p.    1086. 
Giving  name  of  officer  or  agent,  p. 

1094. 
Interstate    and    foreign    shipments, 

p.   1086. 
Necessity    for    agent     at     or     near 

place   of  delivery,  p.   1093. 
Notice   before   removal   from   desti- 
nation, p.   1093. 
Notice  to  delivering  carrier,  p.  1093. 
Officer  or  agent  to   be  notified,  pp. 

1093,    1095. 
Pleading,    p.    1095. 
Presumptions  and  burden  of  proof, 

p.   1095. 
Proof,   p.   1095. 
Questions  for  jury,  p.  1096. 
Reasonableness  of  time  allowed,  p. 
1087: 
As  to  undelivered  packages  not 
returned    till    after    expiration 
of  time  for  notice,  p.   1089. 
Consignor   not  notified   of  non- 
delivery   till    after    expiration 
of  time  or  notice,  p.  1089. 


NOTICE  OF  LOSS  AND  PRESENTA- 
TION  OF  CLAIM,  cont'd. 
Reasonableness    of    stipulations,    cont'd. 
Reasonableness     of     time     allowed, 
cont'd. 
Five    days,   p.    1090. 
Illustrations,   pp.    1088-1093. 
Interruption     of    transportation 

due  to  war,  p.  1088. 
Necessity,    p.    1087. 
Power  of  state   court  to   deter- 
mine, p.  1093. 
Thirty  days,   p.   1090. 
'  Thirty-six  hours,  p.   1090. 
Under  Texas  statute,  p.  1093. 
What   constitutes,   p.   1088. 
Respecting    officer    or    agent   to    be 

notified,   pp.   1093,   1095. 
Statement  of  full  amount  of  claim, 

p.   1093. 
Statement  of  nature  and  place  of  in- 
jury,  p.   1093. 
Weight  and  sufficiency  of  evidence, 
p.  1096. 
Reasonable  time,  pp.   1107,   1108. 
Replication  or  reply: 

Carrier  of  live   stock,   p.   1431. 
Requirement  of  notice  of  loss  and  pre- 
sentation of  claim,  p.   1083. 
Requisites  of  stipulation,  p.  1098. 
Right   to   require   carrier   to   trace   ship- 
ment, p.  1103. 
Signature  of  consignor  or  consignee,  p. 

1099. 
State  statutes,  p.  1084. 
Statutes,   p.   1084. 

Stipulation       against       liability      unless 
claim  made  within  prescribed  time,  p. 
1083. 
Strict  enforcement,  p.  1100. 
Sufficiency  of  notice,  p.  1104. 
Time: 

See     infra,     "Notice     Received 
after      Expiration      of      Time 
Limit." 
Computing   time   within   which    no- 
tice must  be  given,  p.  1107. 
Reasonable    time    for    delivery,    pp. 
1107,    1108. 
Validity  of  stipulation  for,   p.   1083. 
Verification   or  affidavit,  p.   1105. 
Waiver: 

Carriers  of  live  stock: 

See     infra,     "Carriers     of     Live 

Stock." 

Waiver  of  notice  or  defects  therein,  p. 

1110: 

Acceptance  of  verbal  claim,  p.  1113. 

Conduct  inconsistent  with  intent  to 

enforce    stipulation,    p.    1110. 
Custom  to  accept  verbal  notice,   p. 

1113. 
Denial  of  liability  on  other  grounds 

than    defect   of   notice,    p.    1113. 
Effect   of  waiver,   p.   1110. 
Mere  denial  of  liability,  p.  1113. 
Notice   received   after   expiration   of 
time   limit,    p.    1114: 
Attempt   to   trace   or  find  ship- 
ment, p.  1114. 
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NOTICE  OF  LOSS  AND  PRESENTA- 
TION OF  CLAIM,  cont'd. 
Waiver     of    notice     or    defects     therein, 
cont'd. 
Notice   received   after   expiration   of 
time  limit,  cont'd. 
General   rule,   p.    1114. 
Refusal  to  pay  on  other  grounds 
than     failure     to      notify     in 
time,   p.    1114. 
Request    for     information     and 
promise    to    adjust    claim,    p. 
1114. 
Returning     notice     to     claimant 
for   correction — Claim   returned 
to   have   freight  bill   attached, 
p.  1114. 
Notice  received  in  time  without  ob- 
jection  to    sufficiency,   p.    1111. 
Request   for  further  information,   p. 

1113. 
Right   to   waive,   p.    1110. 
Treating   unverified   claim   as   pend- 
ing for   adjustment,  p.   1113. 
Waiver: 

Proof  of  waiver,  p.   1115. 
What  constitutes  a  waiver,  p.   1110. 
Writing,  p.  1104. 

OBSTRUCTIONS 

See   "Street   Railways." 

OBSTRUCTIONS  ON  TRACK 

See    "Carriers    of    Passengers." 

OFFICERS   AND   AGENTS 

See  "Master  and  Servant;"  "Princi- 
pal and  Agent." 
Interstate   and   foreign   commerce: 

Criminal     liability    of    officers     and 
agents,   p.   3852. 

OLEOMARGARINE 

Interstate     and     foreign    commerce,    p. 
3427. 

OMNIBUS 

Common  carriers,  p.  8. 

ORDINARY  CARE 

See       "Contributory       Negligence;" 
"Degree   of   Care   Required." 
Carrier   as   warehouseman,   p.   910. 

OVERCHARGE 

See    "Charges." 

OWNERSHIP 

See  "Title,  Custody  and  Control  of 
Goods." 

PACKING 

Loss  or  injury  to  goods,  p.  781. 
Presumptions   and   burden   of  proof: 
Presumption     that     goods    properly 
packed,  p.  757. 

PACKING  HOUSES 

Interstate    and    foreign    commerce,    pp. 

3469,    3528. 
Taxation,  p.   3590. 


PALACE  CARS  AND  SLEEPING  CAR 
COMPANIES,    p.    3200. 

Actions,  p.   3228. 

Assault  and  battery,  p.   3209: 

Liability   of  carrier,  p.   2074. 
Awakening   passenger,   p.   3211. 
Baggage:  . 

■See   infra:   "Duties   and   Liabili- 
ties   as    to    Property    of    Pas- 
sengers." 
Bringing  improper  articles  into  car, 
p.  3213. 
Bell  calls,  p.  3308. 
Common    carriers,   p.   3201. 
Contracts  for  accommodations,  p.  3205: 
Authority  of  agent,  p.  3205. 
Breach  of  contract  to  reserve  berth, 

p.  3206. 
Condition    precedent    to    rescission 

of   contract,   p.   3207. 
Contract    for   use    of   berth    in    day- 
time, p.  3206. 
Failure     of    railroad      company     to 

haul   sleeper,  p.  3206. 
General  rule,  p.  3205. 
Implied  agreement  of  passenger,  p. 

3207. 
Operation  and  efifect  in  general,   p. 

3305. 
Right    of   husband   and   wife   to   oc- 
cupy  same    berth,    p.    3307. 
Voluntary     abandonment     of     con- 
tract rights,   p.   3207. 
Contributory  negligence,  pp.  3211,  3223: 
Depositing      property    in    improper 

place,    p.    3324. 
Leaving     property     in     berth      un- 
guarded,  p.   3224. 
Necessity     for     pleading      contribu- 
tory negligence,  p.  3229. 
Property  lost  through   contributory 

negligence,   p.   3223. 
Putting      property      in      unoccupied 

berth,  p.  3324. 
Questions   of  law  and  fact,  p.   3238. 
What  constitutes   contributory  neg- 
ligence  with    regard    to    property, 
p.  3224. 
Damages,  p.  3240: 

Breach   of   contract,   p.   3240. 
Compensatory  damages,  p.  3240. 
g       Damages    in    contemplation    of   par- 
ties,  p.    3343. 
Ejection  of  passenger,  p.  3241. 
Excessive   damages,  p.   3343. 
Mental    suffering,   p.    3341. 
Nominal  damages,  p.  3240. 
Physical   suffering,   p.   3242. 
Punitive  damages,  p.  3240. 
Remote    damages,   p.   3242. 
Declaration,    petition    or    complaint,    p. 

3229. 
Declarations  and  admissions,   p.  3233. 
Degree  of  care,  p.  3208. 
Duties    and    liabilities    as    to    person    of 

passenger,   p.   3307. 
Duties  and  liabilities  as  to  property  of 
passengers,   p.   3214: 
Amount  of  money,  p.  3221. 
Careful    and     continuous   watch,    p. 
3318. 
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PALACE  CARS  AND  SLEEPING  CAR 
COMPANIES,  cont'd. 
Duties  and  liabilities  as  to  property •  of 
passengers,    cont'd. 
Contributory  negligence: 

See    infra,    "Contributory    Neg- 
ligence." 
Degree  of  care  required,  p.  3215. 
Duty    of    ticliet     agent    to    remove 

thief,  p.   3219. 
Duty     to     anticipate     presence     of 

thief,  p.  3219. 
Duty    to    protect    property    of    pas- 
sengers,  p.   3215. 
Failure   to   close   windows,   p.   3316. 
Holding  that   carrier   liable  as  inn- 
keeper,  p.    3215. 
Liability  that  of  bailees  for  hire,  p. 

3214. 
Liable  for  negligence  only,  p.  3216. 
Nature  and  amount  of  property  as 

affecting  liability,  p.  3221. 
Nature  of  liability,  p.  3214. 
Passenger    sleeping    in    smoker,    p. 

3219. 
Property  left  in  car,  p.   3220. 
Thefts  by  employees,  p.  3220. 
Thefts    by    fellow     passengers,     p. 

3320. 
While    passengers    are     asleep,     p. 

3217. 
While     passengers     are     in     toilet 
room,  p.  3219. 
Duty   as    to    discharging   passengers,    p. 

3310. 
Duty  to  receive  passengers,  p.  3203: 
Discrimination,  p.  3303. 
General  rule,  p.  3203. 
Reasonable    regulation,    p.    3203. 
Regulations  as  to  tickets,  p.  3304. 
Right   to   demand   compensation,    p. 
3204. 
Ejection    of   passengers: 

See  "Ejection  of  Passengers." 
Empty  berths,   p.    3203. 
Evidence,   p.   3231: 

Admissibility,  p.   3231. 
Declarations      and      admissions,      p. 

3232. 
In   actions   for   loss   of   property,   p. 

3232. 
In  actions  for  wrongful  ejection,  p. 

3231. 
Weight   and   sufficiency,   p.   3233. 
Excessive    damages,    p.    3243. 
Exemplary  damages,  p.   3240. 
Extra  fare,   p.   1595. 
Husband   and  wife,   p.   3307. 
Inns  and  innkeepers,  pp.  3202,  3215. 
Instructions,   3235. 
Insults,  p.   3210. 
Interstate    and    foreign    commerce,    pp. 

3526,    3614. 
Issues,  proof  and  variance,  p.  3230. 
Joint   liability  of  sleeping  car  and   rail- 
way companies,  p.   3228. 
Larceny: 

See  infra,  "Duties  and  Liabilities  as 
to  Property  of  Passengers." 


PALACE  CARS  AND  SLEEPING  CAR 
COMPANIES,  cont'd. 
Liability  for  injuries   due  to   defects  in 

sleeping  cars,  p.  1837. 
Liability   in   general,   p.   3201. 
Limitation  of  liability,  pp.  3103,  3223: 
Employees   of  pullman   car   compa- 
nies, p.  2102. 
Liability   of   railway   company,   p.   3225: 
Generally,  p.  3225. 
Illustrations,    pp.    3227-3328. 
Joint   liability   of   sleeping   car   and 

railways,    p.    3228. 
Negligence   of   employees   of   sleep- 
ing car  company,  p.  3226. 
Master  and  servant: 

Persons    in    charge    of    sleeping    or 
palace    cars    as    servants    of    car- 
rer;    p.    2074. 
Nature  of  liability  in  general,  p.  3201. 
Negligence,   pp.   3208,   3216. 

Questions  of  law  and  fact,  p.  3238. 
Weight  and  sufficiency  of  evidence, 
p.  3233. 
New  trial: 

Excessive    damages,    p.   3343. 
Notice  of  arrival,  p.  3210. 
Palace  or  sleeping  cars  forming  part  of 

train,   p.    1837. 
Parties,   p.   3228. 
Pleading,  p.  3339. 
Presumptions   and   burden    of   proof,   p. 

3330. 
Property: 

See  infra,  "Duties  and  Liabilities  as 
to  Property  of  Passengers." 
Questions  of  law  and  fact,  p.  3337: 
In    general,   p.   3337. 
Negligence   and   contributory   negli- 
gence, p.  3238. 
Reasonableness     of    regulations,     p. 

3239. 
Whether  an  article  was  baggage,  p. 
3339. 
Railroad's   liability,    p.    3325: 
Generally,  p.  3225. 
Illustrations,  pp.  3227,  3228. 
Joint   liability   of   sleeping    car    and 

railways,   3228. 
Negligence   of   employees   of   sleep- 
ing car   company,   p.   3226. 
Relation    of    carrier    jnd    passenger,    p. 
1579: 
Employees  on  private  cars,  p.  1579. 
Passengers     in    sleeping    cars     are 
passengers    of    railroad    company, 
p.  1579. 
Sleeping   car   employees,    p.    1579. 
Sick  passenger,  p.  3211. 
Sleeping  passenger,  pp.  3211,  3317. 
Statutory      regulations      as      to      empty 

berths,  p.  3203. 
Taxation: 

Tax  on   sleeping  cars,  p.   3579: 
Constitutionality,   p.    3579. 
Illustrations,  p.  3580. 
Unit  rule,  p.  3591. 
Theft: 

See  infra,  "Duties  and  Liabilities  as 
to  Property  of  Passengers." 
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PALACE  CARS  AND  SLEEPING  CAR 
COMPANIES,  cont'd. 
Tickets  and  fares: 
Ejection: 

Failure  to  pay  fare,  p.  3212. 
Failure      to      procure      railroad 

ticket,  p.  3213. 
Loss    of   ticket,    p.   3313. 
Regulations  as  to  tickets,  p.  3204. 
Requiring  first-class  ticket,  p.   3204. 
Who   are   carriers,   p.   3201. 

PAROL    EVIDENCE 

Actions    against    carrier    for    breach    of 

contract,  p.  464. 
Bills  of  lading,  p.  332: 

Between    consignor   and    consignee, 

p.  334. 
Bill  as  contract,  p.  332. 
Destination  or  place  of  delivery,  p. 

340. 
Goods   not   delivered    to   carrier,   p. 

338. 
Instances   of  inadmissibility  of  evi- 
dence of  prior  verbal  contract,  p. 
335. 
Merger    of    oral     negotiations     and 

prior  verbal  agreements,  p.  334. 
Obligations  implied  from  nature  of 

contract,   p.   333. 
Parol   evidence   to   alter   or   contra- 
dict receipt  clauses  of  bill,  p.  336. 
Parol   evidence   to   vary   or   contra- 
dict  bill,    p.    332. 
Proof  that  bill   contract   of  parties, 

p.  333. 
Recital  as  to  quality  or  condition  of 

goods,  p.   339. 
Recital   as   to   ownership   of   goods, 

p.   340. 
Recital  of  fact  of  receipt  and  quan- 
tity of  goods,  p.  337. 
Recitals    as    to    rate    and    receipt    of 

freight,  p.   340. 
Terminus  of  road,  p.  340. 
To   explain   ambiguities   and  techni- 
cal terms,  p.  336. 
Carriers  by  water,  p.  3925. 
Contracts,   p.   438. 

Contracts  of  affreightment,  p.  3871. 
Delivery  by  carrier: 

Actions   for    nondelivery   or   misde- 
livery, p.   591. 
Limitation    of    liability,    pp.    1016,    1017, 
1018: 
Connecting   carriers,   p.   3366. 
Loss  or  injury  to  goods,  p.  838. 
Shipping   receipts,   p.    412. 
Tickets   and  fares: 

Parol    evidence    to    vary    ticket,    p. 
1613. 
Words  and  phrases,   p.   1017. 

PARTIES 

Actions    against    carrier    for    breach    of 

contract,  p.  456. 
Actions  by  and  against  carriers,  p.  483. 
Bills  of  lading,  p.  404. 
Carriers  of  live  stock: 

See  "Carriers  of  Live  Stock." 


PARTIES,  cont'd. 

Carriers  of  passengers,  p.  2568. 
Connecting  carriers,  p.  3388: 

Against     whom     action      may     be 

brought— Joinder,  p.  3388. 
By  whom  or  in  whose  name  action 

may  be  brought,  p.  3388. 
Necessary  parties,  p.  3388. 
Delay   in   transportation   or   delivery,   p. 

681. 
Delivery  by  carrier: 

Action  for  failure  to  deliver,  p.  582. 
Injunction,  p.  133. 
Interstate  and  foreign  commerce: 

Criminal     proceedings    against    car- 
rier, p.  3847. 
Proceedings   before    commission,   p. 

3774. 
Proceedings    in    federal    courts,    p. 

3826. 
Proceedings  to  enforce  judgment  or 
order  of  commission,  p.  3790. 
Loss  or  injury  to  goods,  pp.  797,  801. 
Overcharge,  p.  1199. 
Palace  cars  and  sleeping  car  companies, 

p.  3228. 
Proceedings    to    enforce    regulations,  p. 
121: 
By  whom   suit  may  be  brought,   p. 

121. 
Who  are  proper  parties,  p.  122. 
Right  to  maintain  action  against  carrier, 
■p.  484. 

PARTNERSHIP 

Traffic     arrangements,     pp.    3348,    3310, 

3314. 
Limitation  of  liability; 

Connecting  carriers  which  are  part- 
ners,  p.  3344. 

PART  PAYMENT 

Stoppage  in  transitu,  p.  1210. 

PASSENGERS 

See   "Carriers   of  Passengers.'' 

Baggage  transfer: 

See  "Transfer  Companies." 
Definition,  p.  1503. 
Relation  of  carrier  and  passenger: 

See   "Relation   of  Carrier   and   Pas- 
senger." 
Stations: 

See  "Stations." 
Transfer  cnmpanier: 

See  "Transfer  Companies." 

PASSENGERS'  EFFECTS 

See  "Baggage;"  "Palace  and  Sleep- 
ing Car  Companies." 

PASSES,  p.  1641: 

Acceptance  and  use  of  pass  as  criminal 

offense,  p.  184. 
Assent  to  conditions,  p.  1642. 
Baggage: 

Limitation  of  liability,  p.  3163. 
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PASSES,   cont'd. 
Carriers  of  passengers: 

Damages  for  breach  of  contract  to 
issue  annual  passes,  p.  3041. 
Construction     of     contracts    to    furnish 

passes,  p.  1642. 
Damages  for  breach  of  contract  to  issue 

annual   passes,  p.   3041. 
Degree  of  care  required,  p.  1759. 

Care   varying   with    conditions    and 

circumstances,  p.  1763. 
General  rule,  p.  1759. 
Intoxication  of  passenger  as  afifect- 
ing    degree    of    care    required,    p. 
1763. 
Kansas,  p.   1761. 
Liability  as  aflected  by  age,  sex  and 

physical   disability,   p.   1762. 
Montana,  p.  1761. 
Position  occupied,  p.  1703. 
Drover's  pass: 

See    infra,    "L,imitation    of    Lia- 
bility." 
Relation   of   carrier   and   passenger, 
p.  1567. 

Illustrations,  p.  1643. 

Interstate     and    foreign    commerce,    p. 

3694. 
Limitation  of  liability,  p.  2094: 

Degrees  of  negligence,  p.  2095. 
Drover's  pass,   p.   3097: 

Carrier    can    not    limit    liability 

in  drover's  pass,  p.  2098. 
Consideration,  p.  3099. 
Degrees  of  negligence,  p.  3099. 
Drover  as  passenger  for  hire,  p. 

2097. 
Power     to      limit      liability     in 

drover's  pass,  p.  2097. 
Reasonable     regulations      bind- 
ing, p.  2099. 
Return  pass,  p.  3099. 
Stipulation    that    drover    is    em- 
ployee of  carrier,  p.  2099. 
Limitation  of  liability  in  pass  given 

as  mere  gratuity,  p.  2094. 
Pass   issued  in  violation   of  law,  p. 

2096. 
Reduced  rates  or  passes  based  upon 

some  consideration,  p.  3097. 
Shipper's    pass    as    a    consideration, 

p.  977. 
Statutory  provisions,  p.   2096. 
Using   nontransferable   pass   of   an- 
other, p.  3097. 
Relation  of  carrier  and  passenger: 

See   "Relation   of   Carrier   and   Pas- 
senger." 
Revocation,  p.   1643. 
Whether  pass  gratuitous,  p.  1641. 

PAYMENT 

Charges: 

See  "Charges." 
Interstate  and  foreign  commerce: 

See   "Interstate   and    Foreign   Com- 
merce." 
Medium  of  payment,  pp.  1604,  2428. 


PAYMENT,   confd. 
Overcharge,  p.  1195. 

Penalty    for    failure    to    pay    or    adjust 
claims: 
See     "Penalties    for    Violations    of 
Regulations." 
Protest,  p.  1195. 
Stoppage  in  transitu: 

See  "Stoppage  in  Transitu.'' 
Voluntary    payment    of    overcharge,    p. 
1195. 

PAYMENT  OF  FARE 

See  "Tickets  and  Fares." 

PENALTIES 

Carriers  by  water,  p.  4012. 
Carriers  of  live  stock: 

Unloading,     feeding    and     watering 
stock: 
See  "Carriers  of  Live  Stock." 
Contracts   for   cars   or   other   means   of 
transportation; 
Eflfect  of  statute  allowing  recovery 
penalty  for  damages,  p.  448. 
Damages : 

Damages    in    addition    to    statutory 
penalty,  p.  653. 
Statutory    redress    as    abrogating    com- 
mon-law remedy,  p.  1197. 

PENALTIES    FOR    VIOLATIONS    OF 

REGULATIONS,  p.   138. 

« 

See  "Criminal  Law.'' 
Answer,   p.  170: 

In  actions   for  penalty  for  delay  in 

transportation   of  freight,  p.  171. 
In  actions  for  penalty  for  failure  to 

furnish  cars,  p.  171. 
In     actions     for     penalty     for   over- 
charge, p.  170. 
In  actions  for  penalty  for  unlawful 

discrimination  in  rates,  p.  171. 
Bill  of  lading: 

Refusal    to    give    shipper    a    proper 

bill  of  lading,  p.   151. 
Declaration,  petition,  or  complaint: 
Answer — Sufficiency,    p.    170. 
General  rules,  p.  166. 
Illustrations,  pp.  166-168. 
In  actions  for  penalty  for  delay  in 

transportation  of  freight,  p.  170. 
In  actions  for  penalty  for  failure  to 

furnish     double-decked     cars     for 

sheep,  p.  170. 
In  actions  for  penalty  for  refusal  to 

receive    or    transport    freight,    p. 

169. 
In    actions    for    penalty    for  unjust 

discrimination    between    shippers, 

p.  169. 
Necessary  allegations,  p.  168. 
Overcharge  in  freight  rates,  p.  168. 
Overcharge    in    passenger    rates,  p. 

168. 
Surplusage,  p.  170. 
Unnecessary  allegations  may  be  re- 
jected as  surplusage,  p.  170. 
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PENALTIES    FOR   VIOLATIONS    OF 
REGULATIONS,  cont'd. 
Delay  in   shipment  or  transportation  of 
freight,  p.   151: 
Constitutionality    of    statute    impos- 
ing penalty,  p.  155. 
Declaration,   petition,    or   complaint, 

p.  170. 
Defenses,  p.  154. 

Estoppel  to  set  up  defense,  p.  155. 
In  what  cases  penalty  is  imposed,  p. 

153. 
Notice     to    shippers    of    conditions 

causing  delay,  p.  154. 
Power  to  impose  penalty,  p.  151. 
Sunday  laws,  p.  154. 
Time  within  which  freight  must  be 

transported,  p.   153. 
When    transportation   terminates,   p. 
154. 
_  Who  may  recover  penalty,  p.  153. 
Evidence,  p.  173: 

Admissibility,  p.  173. 

In   actions  for  penally  for  delay  in 

transportation   of  freight,  p.   173. 
In   actions   for  penalty   for  discrim- 
ination in  rates,  p.  173. 
In  actions  for  penalty  tor  failure  to 

furnish  cars,  p.  173. 
In    actions    for    penalty    for    over- 
charge, p.  173. 
Weight  and  sufficiency,  p.  174. 
Failure     of    consignee    to    unload    cars 

within  a  prescribed  time,  p.  157. 
Failure   or   refusal   to   receive   or   trans- 
port  freight,   p.    148: 
Declaration,   petition,    or   complaint, 

p.   169. 
Defenses,   p.   150. 
Number  of  penalties  recoverable,  p. 

149. 
Statute   imposing   penalty   does   not 
limit     carrier's     common-law     lia- 
bility, p.  148. 
Tender  and  refusal,  p.  149. 
When   penalty   will    be    imposed,   p. 

149. 
Who  may  recover  penalty,  p.   148. 
Failure  to  furnish,   or  delay  in  furnish- 
ing cars,  p.  158. 
Application  for  cars,  p.  159. 
Constitutionality  of  statutes   impos- 
ing penalties,   p.   158. 
Defenses,  p.  IfiO. 

Places   at   which   cars   must   be   fur- 
nished, p.  159. 
Powers  and  duties  of  railroad  com- 
missions, p.  158. 
Statutes   imposing  penalties   strictly 
construed,   p.   158. 
Failure     to    give    notice    of    arrival    of 

freight  to  consignee,  p.  155. 
Failure  to  make  annual  reports,  p.  166. 
Failure  to  pay  or  adjust  claims,  p.  161: 
Amount   of  penalty,   p.   164. 
Amount  recoverable  by  claimant  as 
affecting  right   to   penalty,   p.   165. 
Defenses,  p.  165. 

Effect     of    voluntary    payment     of 
claim  after  time  limited,  p.  165. 


PENALTIES   FOR   VIOLATIONS    OF 

REGULATIONS,  confd. 

Failure  to  pay  or  adjust  claims,  cont'd. 

Existence    of    statutory    conditions 

essential  to  imoosition  of  penalty, 

p.  161. 

Immaterial     in    what    manner    loss 

was  caused,  p.  164. 
Necessity  of  filing  claim,   and  with 

whom  it  may  be  filed,  p.  162. 
Place  of  payment  of  claim,  p.  164. 
Power  to  impose  penalty,  p.  161. 
Sufficiency  of  claim,  p.  163. 
What    one    claiming    penalty    must 

show,  p.  165. 
Where    and    when    cause    of    action 

arises,  p.  163. 
Who  is  liable  for  penalty,  p.  164. 
Who  may  recover  penalty,  p.  163. 
Failure  to  stop  at  station,  p.  157. 
Instructions,  p.   176. 

Overcharge   and   discrimination,   p.   138: 
Amount  of  penalty,  p.  143. 
Conditions    precedent    to    right    of 

action  for  penalty,  p.  139. 
Construction    of    statutes    imposing 

penalties,  p.  138. 
Declaration,    petition,   or   complaint, 

p.   168. 
Defenses,  p.   144. 

Estoppel  to  set  up  defense,  p.  145. 
Facts  not  constituting  a  defense,  p. 

144. 
For   what  acts   penalty   is   imposed, 

p.  140. 
Maximum    rate    not    applicable    to 
transshipment,    elevator    and    de- 
murrage  charges,   p.   141. 
Mistake,  p.   144. 
Number  of  penalties  recoverable,  p. 

143. 
Power  to  impose  penalty,  p.  138. 
Rates  charged  no  higher  than  those 
fixed   by   railroad    commission,    p. 
144. 
Repeal     of   statutes     imposing   pen- 
alties,  p.  139. 
Unit   of  measurement    in   determin- 
ing what  is  an  overcharge,  p.  143. 
What    questions    may    be    raised    in 

action   for   penalty,  p.   143. 
Who    may    recover    penalty,   p.    140. 
Parties,  p.  166. 
Pleading,  p.  166. 

Presumptions   and   burden    of   proof,    p. 
171: 
In  actions  for  penalty  for  delay  in 
transportation    of   freight,    p.    172. 
In   actions   for  penalty  for   discrim- 
ination  in   rates,   p.   173. 
In    actions    for    penalty    for    failure 
to    receive   and   transport   freight, 
p.    172. 
In    actions     for     penalty    for    over- 
charge,  p.   171. 
Procedure,   p.   166. 
Questions  of  law  and  fact,  p.  175: 

In  actions  for  penalty  for   delay   in 
transportation    of   freight,   p.    175. 
In  actions   for  penalty  for   discrim- 
ination in  freight  rates,  p.  175. 
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PENALTIES   FOR   VIOLATIONS    OF 
REGULATIONS,  confd. 
Refusal   to   deliver   freight    or    express 
matter  to  consignee,  p.   155: 
Conditions    precedent    to    recovery 

of  penalty,  p.  156. 
Constitutionality   of    statute  impos- 
ing  penalty,    p.    155. 
Number  of  penalties  recoverable,  p. 

157. 
Statute  imposing  penalty  not  merely 

in  aid  of  common  law,  p.  156. 
Where   delivery    must  be   made,   p. 
156. 
Refusal     to    furnish     passenger     tickets 
granting  stop  over  privileges,  p.  146. 
Refusal  to  give  a  transfer,  p.  140. 
Refusal  to   sell   mileage    tickets    at   re- 
duced rates,   p.   146. 
Refusal  to  transport  passengers,  p.  145. 
Time     within     which     action     must     be 

brought,   p.   166. 
Two  penalties :  . 

Effect    of  enforcement    of    one,    p. 
145. 
Venue,   p.   166. 

PERILS  OF  NAVIGATION 

Limitation  of  liability,  p.  1040. 

"PERILS  OF  RIVER,"  p.  438. 

PERILS  OF  THE  SEA,  p.  4020: 
See  "Carriers  by  Water." 
Carriers  by  water,  pp.  3905,  3906. 
Collisions,     stranding,     obstructions      of 

navigation,  p.  4021. 
Damage  by  sea  water,  p.  4020. 
"Dangers  of  lake  navigation,"  p.  4020. 
Explosions,   p.   4021. 
Fire,  p.  4021. 
In   general,   p.   4020. 
Jettison,  p.   4021. 
Leakage,  p.  4020. 
Loss  or  injury  to  goods,  p.  736. 
Negligence     of    carrier     or    servants,    p. 

4023. 
Storms,  p.  4022. 

PERISHABLE  GOODS 

Carrier  as  warehouseman,  p.  909. 
Connecting  carriers,  p.  616. 
Contracts,    pp.    439,    449. 
Contracts   for   cars   or   other   means   of 

transportation,  p.  449. 
Delay  in   transportation   or   delivery,   p. 
614: 
General   rule,   p.   614. 
Natural  tendency  to   decay,   p.   014. 
Particular   goods,   p.   617. 
Preference    to    be    given    perishable 

goods,  p.  615. 
Shipment  by  next  train,  p.  616. 
Shipment  on  Sundays  and  holidays, 

p.    616. 
Shipment    over    connecting    carrier, 

p.  616. 
What  is  perishable  property,  p.  614. 
When  carrier  liable,  p.  614. 
Duty  as  to  perishable  goods,  p.  501. 


PERISHABLE  GOODS,  cont'd. 

Failure   or  refusal  of    consignee  to  re- 
ceive goods,  p.  569. 
Injury   to   perishable   goods    from   loss 

of  ice,  p.  638. 
Lien  for  charges: 

Sale  of  goods,  p.  1168. 
Limitation   of  liability: 

Decay   or   injury  to   perishables,   p. 
958. 
Loss  or  injury  to  goods: 
Burden  of  proof,  p.  824. 
Carrier   using    cars     of    another,    p. 

785. 
Duty  as  to  icing,  p.  786. 
Duty  as  to  perishable  goods,  p.  784. 
Duty  to  carry  in   refrigerator  cars, 

p.  786. 
Duty  to  carry  in  ventilated  car,  and 

as  to  ventilation,  p.  785. 
Duty   to    furnish    suitable    cars    for, 
p.    784. 
Measure  of  damages  for  delay,  p.  658. 
Preference  to  be  given  perishable  goods, 

p.  615. 
Sale: 

Sale   of  perishable   goods,   p.   569. 
Simdays   and  holidays,   p.   616. 
What    is    perishable    property,     pp.    614, 
617. 

PERSONAL  INJURIES 

See  "Carriers  of  Passengers." 
Damages: 

See   "Carriers   of  Passengers." 

PHYSICAL  EXAMINATION,  p.  2773. 
See  "Stations  and  Stopping  Places." 

PHYSICIANS  AND  SURGEONS 

Carriers   of  passengers: 

Liability  of  carrier  for  aces  of  sur- 
gcan,  p.  3078. 

PICTURES 

See   "Portraits." 

PILOTS 

Taxation,  p.  3583. 

PIPE  LINES 

Interstate    and    foreign    commerce,    pp. 

3433,    3532,    3615. 
Taxation,   pp.  3584,   3589. 

PLACES  OF  STOPPAGE,  p.  97. 

See  "Stations  and  Stopping  Places." 

PLATFORMS 

,  See  "Carriers  of  Passengers;"  "Sta- 

tions  and  Stopping  Places." 
Riding   on   platform: 

See  "Contributory  Negligence." 

PLEA 

See    "Answer;"    "Declaration,    Peti- 
tion  or  Complaint." 
Connecting  carriers: 

See  "Connecting  Carriers." 
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PLEA,   cont'd. 

Delivery  by  carrier: 

Action  for  failure  to  issue,  p.  584. 
Limitation  of  liability: 

See   "Limitation   of   Liability." 
Loss  or  injury  to  goods,  p.  808. 
Notice     of     loss     and     presentation     of 
claim,  p.  1117. 

PLEADING 

Action  for   refusal  to  carry,   p.  258. 
Action  for  violations   of  regulations,  p. 

137. 
Actions    against    carrier    for    breach    of 

contract,  p.  456. 
Admiralty,    p.    3919. 
Baggage,   p.   3185. 
Bills   of  lading,   p.   404. 
Carrier    as    warehouseman,    p.    916. 
Carriers  by  water,  p.   3919: 

Proceedings     to     limit    liability,     p. 
4080. 
Carriers   of  live   stock,   p.   1441. 
Carriers    of   passengers,    p.    2569. 
Connecting   carriers,   p.    3389. 
Dead  bodies,  p.  1254. 
Delay   in   transportation   or   delivery,   p. 

683. 
Injunction,  p.  133. 
Interstate  and   foreign   commerce: 

Proceedings    before    commission,    p. 

3776. 
Proceedings    in    federal    courts,    p. 

3827. 
Proceedings  to  enforce  judgment  or 
order   of   commission,   p.   3791. 
Licensees,  p.  2542. 
Limitation   of  liability,   p.   1026. 
Loss   or   injury   to   goods,   p.   802. 
Negligence,    p.    2668. 

Notice     of     loss     and     presentation    of 
claim: 
Pleading  of  breach,  p.   1116. 
Reasonableness,    p.    1095. 
Palace  cars  and  sleeping  car  companies, 

p.  3229. 
Penalties    for   violations   of   regulations, 

p.   166. 
Special  damages,  p.  860. 
Trespass,  p.  2542. 

PLEDGE  AND  COLLATERAL  SECU- 
RITY 

Bills  of  lading,  p.  387: 

Action  for  wrongful  conversion  of 
goods,  p.  389.   . 

Delivery  of  bill  of  lading  equiva- 
lent to  actual  possession  of  goods, 
p.  389. 

Intention 'of  parties,  p.  388. 

Priority  against  assignment  of  pur- 
chase  money,  p.   389. 

Priority  of  pledgee  against  person 
advancing  money  to  shipper,  p. 
382. 

Rights  of  pledgee,  etc.,  p.  387. 

Right   to  pledge,   p.   387. 

Security  for  pre-existing  debt,  p. 
387. 


PLEDGE  AND  COLLATERAL  SECU- 
RITY, cont'd. 
Bills   of   lading,   cont'd. 

Title  to  goods  and  right  of  posses- 
sion, p.   388. 
Who   are   pledgees,    etc.,   p.    387. 
Stoppage  in  transitu,  p.  1227: 

Pledge  of  bill  of  lading,  p.  1224. 

POLICE 

Free  transportation  to  police  officers,  p. 
113. 

POLICE  POWER 

Interstate    and    foreign    commerce,     pp. 
3428,    3480. 

POLICE  REGULATION 

See  "Control  and  Regulation." 

POOLING  FREIGHTS 

Interstate     and    foreign    commerce,     p. 
3724. 

PORTRAITS 

Loss  or  injury  to  goods: 
Damages,   p.    858. 

POSTAL  CLERKS 

See  "Mail   Clerks." 

POSTING 

See   "Interstate   and   Foreign    Com- 
merce." 
Notice    of   rules    and   regulations: 

See  "Rules  and  Regulations  of  Car- 
riers." 
Penalty  for  failure  to  post  schedules  of 

rates,    p.    148. 
Posting  schedule  of  rates: 

Interstate    and    foreign    commerce, 
pp.    3442,    3498. 
Posting  schedule  at  stations,   p.  72. 

PREFERENCES    AND    DISCRIMINA- 
TIONS, pp.  82,  220,  1174. 
See    "Interstate   and   Foreign    Com- 
merce." 
Action    for    overcharge    or    discrimina- 
tion, p.  135. 
Action  at  law,  p.   1190: 

Admissibility    of    evidence,    p.    1191. 

Damages,  p.   1192. 

Evidence,   p.    1191. 

Jurisdiction,  p.  1190. 

Limitations,   p.   1190. 

Petition  or  complaint,  p.  1190. 

Presumptions  and  burden  of  proof, 

p.  1191. 
Right  of  action,  p.  1190. 
Weight  and  sufficiency  of  evidence, 
p.   1191. 
Business  of   carrier  unusually   or  unex- 
pectedly heavy,  p.   95. 
Carriage,  to  point  on  belt  line,  p.   1189. 
Carriers    of   passengers,   pp.    1491,    1492. 
Cars: 

See  "Interstate  and  Foreign  Com- 
merce." And  see  infra,  "Discrim- 
ination in  Facilities  and  Cars." 
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PREFERENCES    AND    DISCRIMINA- 
TIONS,  cont'd. 
Character   of  shipment,   p.   1185. 
Character  of  shipper,  p.  1186. 
Common-law   doctrine,   p.   83. 
Competition  with   other   carriers,   p.   97. 
Condition  of  shipper,  p.   1186. 
Connecting  carriers,  pp.  224,  3247,  3654. 
Connections  with  and  facilities  to  other 
carriers: 
See   "Connections   with   and   Facili- 
ties to  Other  Carriers." 
Construction  of  constitutional  and  stat- 
utory enactments  and  commission  or- 
ders   forbidding    preferences    or    dis- 
scriminations,   p.   85. 
Contracting    to    carry    for    one    person 

only,  p.  233. 
Contracts,   p.   437. 

Cost    of    mining    coal     to     company    in 
whose    favor    discrimination   is    made, 
p.  97. 
Criminal   law,   p.    178. 
Damages,  pp.  228,  1192. 
Dealers,  p.   1186. 
Demurrage,  p.  3706. 
Difference    in'  conditions    under    which 

shipment  is  made,  p.  96. 
Discrimination  in  facilities  and   cars,  p. 
224: 
Discrimination    in    favor    of    one    of 
several     connecting     carriers,     p. 
224. 
Discrimination  in  switch  and  track- 
age charges,  p.  225. 
General  rule,   p.   324. 
Preference  in  delivery  and  distribu- 
tion of  cars,  p.  224. 
Use  by  express  companies,  p.  225. 
With      respect      tc      spur      tracks, 

switches  and  belt  lines,  p.  235. 
With    respect   to   use    of   tracks,    p. 
225. 
Discrimination  in   favor   of  one   of  sev- 
eral connecting  carriers,  p.  109: 
Discrimination  as  to   interchange  of 

business,  p.  110. 
Discrimination  as  to  prepayment  of 

freight    charges,    p.    110. 
Duty  to  give  like  through  rates  to 
all   connecting  carriers,  p.  109. 
Discrimination  in  rates,  p.  1175. 
Distance   and   direction,    pp.   1186,    1187. 
Drawbacks,    p.    1184. 
Duty  not  to  discriminate  as  to  charges 

or  facilities,  p.  83. 
Duty  to  receive  and  carry,  pp.  320,  248, 

351,   257. 
Equal  terms  for  all  shippers,  p.  221. 
Evidence,  pp.  227,  1191. 
Excessive    charges: 
See  "Charges." 
Exclusive  privileges: 

See  "Exclusive  Privileges." 
Grounds   for  and  elements   of  discrimi- 
nation, p.  1185. 
Indictment  and  information,  p.  180. 
Injunction,  pp.  227,  1190: 

Injunction  to  compel  carrier  to  per- 
form impartial  service,  p.  132. 


PREFERENCES    AND    DISCRIMINA- 
TIONS, confd. 
Injunction,   cont'd. 

Injunction  to  restrain  wrongful  and 
discriminatory  acts  by  carrier,  p. 
131. 
Interstate  and  foreign  commerce: 

See   "Interstate   and   Foreign   Com- 
merce." 
Interstate  commerce  act: 

See   "Interstate   and   Foreign   Com- 
merce." 
Large   and   small   shipments,   p.   1187. 
Limitation  of  actions,  p.  1190. 
Long   and   short  hauls: 

See  "Long  and  Short   Hauls." 
Mandamus,   pp.   227,   1190,   3649. 
Manufacturers,   p.    1186. 
Monopoly,  p.  1184. 
Overcharges: 

See   "Charges." 
Particular  grounds  of  discrimination,  p. 

1185. 
Passenger  rates,  p.  1594. 
Penalties   for   violations   of   regulations: 
See     "Penalties     for    Violations    of 
Regulations." 
Place   of  production   and   ownership,   p. 

1186. 
Power   of   congress: 

See   "Interstate   and   Foreign   Com- 
merce." 
Power  of  legislature  to  permit  discrimi- 
nation, p.  85. 
Power  to  prohibit  preferences  and  dis- 
criminations,  p.   83. 
Preferences   and    discrimination    against 
carrier  in  favor  of  certain  individuals, 
p.  61. 
Preference   to   shipper   in   order   of   for- 
warding goods — Book   freight,  p.   226. 
Preference   to   shipper   in   order   of  for- 
warding goods — Cotton,  p.  226. 
Preference   to   shipper   in   order   of   for- 
warding goods — General  rules,  p.  226. 
Prepayment  of  charges,  p.  234. 
Presumptions  and  burden  of  proof,  pp. 

1191,   3-649. 
Privileges: 

See  "Exclusive   Privileges." 
Quantity,  pp.  1186,  1187. 
Quo  warranto,   p.   1190. 
Railroads,   p.   220. 
Rates    offered    to    meet    competition    or 

secure  customers,  p.  1189. 
Reasonableness,   p.    1183. 
Rebates,  p.  1184. 
"Rebilling   rate,"   pp.   82,   91. 
Remedies    for    discrimination    in     rates, 

pp.  237,   1190. 
Right  to  discontinue  service  to  shipper, 

p.  251. 
Right  to   discriminate,   p.   1175: 
At  common  law,  p.  1175. 
Authority  of  station  agent,  p.   1183. 
Effect  of  statutes  generally,  p.  1181. 
Right  to   discriminate  generally,  p.   330. 
Special    contractual    obligations,    p.    332. 
Spur   tracks,   pp.   225,   1189. 
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PREFERENCES    AND    DISCRIMINA- 
TIONS, cont'd. 
Standard     measure     of     uniformity     in 

rates,   p.   83. 
Through  rates  and  local  rates,  p.  96. 
Time,   p.   1186.  . 
Unjust   or   unreasonable    discrimination, 

pp.   220,   1182. 
Unusual  press  of  business: 

Discriraination     or    granting    privi- 
leges, p.   248. 
Unusual      traffic      conditions      attending 

upon  a  general  coal  strike,  p.  97. 
Usages  and  custom,  p.   3635. 
Warehouses   and   warehousemen: 

Distribution  of  cars,  p.  3646. 
What     circumstances     will    justify    dis- 
crimination, p.  95. 
What    constitutes    an    unlawful    prefer- 
ence or  discrimination,  p.  89. 
What  constitutes  unjust  discrimination, 
p.  1183: 
Conformity    to    published    rates,    p. 

1183. 
Drawbacks,    p.    1184. 
General  rule,  p.  1183. 
Grant     of     exclusive     advantage     or 

monopoly,  p.  1184. 
Question  of  fact  or  law,  p.  1183. 
Rebates,   p.   1184. 
Who    are    common    carriers    within    the 
rule   prohibiting  discrimination,  p.   89. 

PRESENTATION  OF  CLAIM 

See  '"Notice  of  Loss  and  Presenta- 
tion of  Claim." 

PRESUMPTIONS  AND  BURDEN  OF 
PROOF 

Actions    against    carrier    for    breach    of 

contract,   p.  462. 
Act   of   God,   pp.   3921,  4017. 
Baggage,   p.   3186: 

Connecting  carriers,  p.  3182. 

Bills  of  lading: 

Presumption  as  to  receipt  of  goods, 

p.   318. 
Presumption     of     assent     from     ac- 
ceptance,  p.   320. 
Rebuttal   of   presumption    of   assent 
from   acceptance  of  bill,  p.  320. 
Carrier  as  warehouseman,  p.   916. 
Carriers  by  water: 

See    "Carriers  by  Water.'' 
Carriers  of  Goods: 

See  "Carriers  of  Goods." 
Carriers  of  live  stock,  p.  1450: 

All      presumptions      rebuttable,      p. 

1451. 
Authority    of    agent    making     con- 
tract, p.-   1452. 
Complaint    stating     two     or     more 

causes   of  action,  p.   1451. 
Contracts   and   relation   created  be- 
tween  parties,   p.   1452. 
Facilities  for  furnishing  cars,  p.  1451. 
In   general,   p.   1450. 


PRESUMPTIONS  AND   BURDEN   OF 
PROOF,  cont'd. 
Carriers  of  live  stock,  cont'd. 

Loss  of  or  injury  to  live  stock  and 

cause  thereof,   p.   1453 
Negligence,  p.   1454: 

Burden    of    proving    negligence 
on       shipper       accompanying 
stock,  p.   1457. 
Burden    on    carrier     to     excus^ 

delay,   p.    1458. 
Burden  on  carrier  to  prove  that 
it  was  not  negligent,  p.   1455. 
Condition  of  car,  p.  1455. 
General  rule,  p.  1454. 
Injuries  from  fire,  p.  1455. 
Shipper    failing    to    accompany 

stock  as  agreed,  p.  1458. 

Sickness  of  animals,  p.  1455. 

Presumptions  created  by  statute,  p. 

1452. 
Rebuttal,    pp.    1451,    1453. 
Time  of  injury,  p.  1454. 
Carriers  of  passengers: 

See   "Carriers   of   Passengers." 
Charges: 

Presumption    that    rates    fixed     are 
reasonable,  p.   124. 
Commissions: 

Presumption  that  rates  fixed  by 
commission  are  lawful,  just  and 
reasonable,  p.  124. 
Rules,  orders,  or  findings  of  com- 
mission presumed  to  be  reason- 
able and  just,  p.  123. 
Common  carriers: 

Burden   of  proof  that   defendant   is 
a   common   carrier,  p.   818. 
Connecting   carriers: 

See  "Connecting   Carriers." 
Contempt,   p.   126. 
Contributory    negligence,    p.    2285: 
Assumption   of  risk,   p.   2293. 
Boarding   and   alighting   from   train 
or  street  car,  p.  2290: 
Boarding      or      alighting     from 
moving  train   or   car,  p.   2290. 
General   rule,   p.   2290. 
Jumping     from     train,     car     or 

coach,  p.  2291. 
Obeying    order    or    direction    of 

conductor,  p.  2291. 
Train       or       car       prematurely 
started,   p.   2390. 
Doctrine  placing  burden  on  carrier, 

p.  2286. 
Doctrine  placing  burden  on  plaintiff, 

p.  2285. 
Elbow    resting    on    rail    at    side    of 

street  car,  p.  2293. 
Imputed   negligence,   p.   2294. 
Incapacity  to  appreciate   danger,   p. 

2293. 
Instances,   p.    2289. 
Last   clear   chance,  p.   2294. 
Pleading  held  not  to  show  contrib- 
utory    negligence    as    matter    of 
law,   p.  2287. 
Resisting  ejection,  p.   2293. 
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PRESUMPTIONS  AND   BURDEN  OF 
PROOF,  confd. 
Contributory  negligence,  cont'd. 

Riding  in  wrong  car  or  place  not  in- 
tended for  passengers,  p.  2291: 
Railway  trains,  p.  2291. 
Riding    on    platform    of    street 

car,   p.   2292. 
Standing  in  car,  p.  2292. 
Riding  on  platform  of  street  car,  p. 

2292. 
Standing  in  car,  p.  2292. 
Violation  of  carrier's  rules,  p.  2293. 
Waiver  of  provision  in  stock  pass, 
p.   2293. 

Criminal  law,  p.  182. 

Delay  in  transportation   or   delivery,   p. 

689. 
Delivery  by  carrier,  pp.  587,  816. 
Delivery  to  carrier,  pp.  295,  587,  816. 
Demurrage,  p.   3973. 
Ejection  of  passengers,  p.  2662. 
Evidence  to  rebut  presumption  of  neg- 
ligence   arising    from     injury,     p. 
3838: 
Contributory   negligence,   p.   2840. 
General  rules,  p.  2838. 
Illustrations,   pp.   2838-3840. 
Injury    caused    by    another  passen- 
ger,  p.   2845. 
Injury,  caused  by  collision,  p.  2844. 
Injury    caused    by    defective    means 

of  transportation,  p.  2840. 
Injury     caused     by    derailment,    p. 

2842. 
Injury     caused    by    negligent    man- 
agement of  conveyance,  p.  2842. 
Injury  caused  by  negligent  setting 
down  passengers,  p.  3843. 
Injunction,   p.    134. 
Instructions,  p.  3003: 

Express    reference    to     burden     of 

proof,   p.   3006. 
General  rules,  p.  3003. 
Illustrations,   pp.   3003-3008. 
Must  not  authorize  presumption  of 
negligence  from  mere  fact  of  in- 
jury, p.  3006. 
Requisites    of    charge    generally,    p. 
3003. 
Interstate  and  foreign  commerce: 
Change  of  rates,  p.  3764. 
Criminal   prosecution,   p.   3851. 
Proceedings   before   commission,   p. 

3777. 
Proceedings    in    federal    courts,    p. 

3830. 
Reasonableness  of  rate,  p.   3682. 
Schedules,  pp.  3760,  3761. 
Interstate   commerce: 

Carmack  amendment,   p.   824. 
Licensees,  p.  2544. 
Limitation  of  liability: 

See   "Limitation   of  Liability." 
Loss  or  injury  to  goods,  p.  815: 
Actionable  negligence,  p.  817. 
Act  of  God,  p.  835. 
Bill  of  lading  not  conclusive  as  to 

condition  of  freight,  p.  828. 
Breakage,   p.   833. 


PRESUMPTIONS  AND   BURDEN   OF 
PROOF,  confd. 
Loss  or  injury  to  goods,  confd. 

Carrier    must    prove    itself    not  re- 
sponsible, p.  830. 
Condition   of   goods   when   received 

by  carrier,  p.   828. 
Defendant's  burden  of  proof,  p.  820. 
Delivery  to  carrier,  p.  816. 
Delivery  to   carrier  in   good   condi- 
tion, p.  817. 
Freight  not  accounted  for,  p.  823. 
Loss    during    common-carrier    pos- 
session, p.   819. 
Market  value,  p.  860.  _ 
Means    of   transportation,   p.   827. 
Nondelivery  by  carrier,  p.  816. 
Payment    or    tender  of    charges,  p. 

819. 
Plaintiff's  burden  of  proof  in   gen- 
eral, p.   815. 
Prima  facie  case,  p.  815. 
Presumption  from  failure  to   intro- 
duce evidence,  p.  827. 
Public  enemy,  p.  835. 
Shipment      composed      of      several 

classes  of  goods,  p.  839. 
That   defendant   a   common   carrier, 

p.  818. 
The  Carmack  amendment  to  the  in- 
terstate commerce  act,  p.  824. 
Value  of  lost  freight,  p.  818. 
When    loss    or    injury    occurred,    p. 

819. 
Where  shipper  travels  in  charge  of 

shipment,  p.  819. 
Where  transportation  under  special 
contract,  p.  829. 
Mail  clerks,  p.  1576. 
Market  value,  p.  860. 
Negligence,  pp.  817,  1079: 

Carriers  of  passengers,  p.  2666: 

Act   or  omission   of  servant,  p. 

2674. 
Assaults,  p.  2701. 
Assumption      of       unnecessary 

burden  by  plaintiff,  p.  2677. 
Breaking    down   or   overturning 

of  coach,  p.  2692. 
Carriage  beyond   destination,  p. 

3689. 
Carrier  must  control  agency  in- 
juring  passenger,   p.    2667. 
Collision,   p.   3696. 
Connection  between  negligence 

and   injury,   p.   3668. 
Contract    assuming    risk    or    re- 
leasing liability,   p.  3703. 
Derailment,   p.   3693. 
Duties    and    accommodation    in 

transit,   p.   2689. 
Duty     to     protect     passengers 

from  third  persons,  p.  3701. 
Effect  of  attempted  explanation, 

p.  2677. 
Essential  elements  of  actionable 

negligence,    p.    2667. 
General  and  specific  negligence 

alleged,  p.  2677. 
General    rule    as    to    shifting    of 
burden,  p.  3673. 
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PRESUMPTIONS  AND   BURDEN  OF 
PROOF,  cont'd. 
Negligence,   cont'd. 

Carriers   of   passengers,    cont'd. 
General  rules,   pp.   2666,   3668. 
Gross  negligence,  p.  3703. 
Injury    from    animals    drawing 

coach,  p.  3693. 
Injury    resulting    from    passen- 
ger's effort  to  escape,  p.  3701. 
Insults,   p.   2701. 
Jerks  and  jolts,  p.  3690. 
Management  of  vehicle,  p.  8690. 
Negligence    presumed  from  un- 
usual conditions,   p.   3671. 
No     presumption     from     mere 

injury,  p.   2666: 
Operation    and    effect    of    pre- 
sumption, p.  3677. 
Passengers  on  freight  trains,  p. 

2703. 
Passengers   without    reward,    p. 

2703. 
Presumption    arising   from    evi- 
dence,  p.  3668. 
Presumption    of    negligence,    p. 

3668. 
Putting    off    at    wrong    destina- 
tion, p.  2689. 
Rebuttable        presumption,       p. 

2677. 
Receiving  and  discharging  pas- 
sengers, p.  2686. 
Roadbed  and  track,  p.  3681. 
Rules  applied  in  particular  case, 

p.   2679. 
Specific  negligence,   p.   2677. 
Stations  and  stopping  places,  p. 

3679. 
Statute,    p.    2676. 
Vehicle,    p.    2683. 
Wantonness,    p.    2702. 
Willfulness,  p.   2702. 
Evidence    to    rebut   presumption    of 
negligence    arising    from    in- 
jury: 
See   infra,   "Evidence   to   Rebut 
Presumption    of     Negligence 
Arising  from  Injury." 
Notice,  p.  588. 

Notice    of    loss    and     presentation     of 
claim: 
Breach  of  stipulation,  p.  1116. 
Carriers  of  live  stock,  pp.  1414,  1433. 
Overcharge,  p.  1301. 
Packing: 

Presumption    that    goods     properly 
packed,   p.   757. 
Palace    cars    and    sleeping    car    compa- 
nies, p.  3330. 
Penalties: 

See    "Penalties    for    Violations     of 
Regulations." 
Preferences     and     discriminations,     pp. 

1191,   3649. 
Relation   of   carrier   and   passenger,   pp. 
2663,   2664: 
Presumption  arising  from  character 
of  vehicle,  pp.  1543,  1553. 
Rules  and  regulations  of  carriers,  p.  198. 


PRESUMPTIONS  AND   BURDEN   OF 
PROOF,  cont'd. 
Seaworthiness,  p.  4031. 
Stations  and  stopping  places,  p.  3679. 
Stoppage  in  transitu,  p.  1350. 
Trespassers,  p.  2544. 

PRINCIPAL  AND  AGENT 

See  "Master  and  Servant." 
Assault  and  battery: 

See  "Assault  and  Battery." 
Authority  of  agent  to  receive  goods,  p. 

377. 
Baggage: 

See  "Baggage." 
Bills  of  lading: 

See  "Bills  of  Lading." 
Carriers  of  live  stock: 

See  "Carriers  of  Live  Stock." 
Carriers  of  passengers: 

False  imprisonment  and  arrest: 

See    "False    Imprisonment    and 
Arrest." 
Liability  for  acts  and  omissions  of 
servants: 
See  "Carriers  of  Passengers." 
Contracts: 

See  "Contracts."' 
Delivery: 

See  "Delivery." 
Delivery  by  carrier,  p.  543. 
Delivery  to  agent  of  consignee,  p.   543. 
Delivery  to  agent  of  consignor,  p.   546. 
Demurrage,  p.  713. 
Ejection  of  passengers: 

See  "Ejection  of  Passengers." 
False  imprisonment  and  arrest: 

See   "False    Imprisonment   and   Ar- 
rest." 
Insurance: 

Power  of  agent  of  shipper  to  assent 
to    stipulation    that    insurance    be 
for  benefit  of  carrier,  p.  791. 
Interstate   and   foreign   commerce: 

Criminal  liability  for  act  of  agent,  p. 

3846. 
Criminal    liability     of    officers     and 
agents,  p.  3853. 
Limitation  of  liability: 

Assent    of   agent    of    consignor,     p. 

994. 
Instructions    to    carrier's    agent,    p. 

1011. 
Notice  to  agent  of  shipper,  p.  1009. 
Loss  or  injury  to  goods: 

Negligence  of  agents,  p.  779. 
Negligence: 

Negligence  of  agents,  p.  779. 
Notice: 

Notice  to  agent  of  special   circum- 
stances   demanding    diligence     in 
delivery,  p.   648. 
Power  of  agent  to  make  contract,  p.  633. 
Questions  of  law  and  fact: 

Authority   of  agent,   p.   869. 
Relation   of  carrier  and  passenger: 

See    "Relation    of    Carrier    and 
Passenger." 
Invitation   of  agent,  pp.   1548,   1554, 
1557,    1569,   1587. 
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PRINCIPAL   AND   AGENT,  confd. 
Route,   p.   502. 
Station  agent: 

See   "Station   Agent." 
Stoppage  in  transitu,  p.  1318. 
Taxation: 

Tax  on  soliciting  agent,  p.  3569. 
Tender  and  refusal  of  goods,  p.  230. 
Ticket  agent: 

See  "Tickets  and  Fares." 
Time  contract,  p.   633. 
Trespassers: 

See  "Licensees,  Trespassers,  Intrud- 
ers, etc." 

PRINTING     AND     PUBLISHING 
SCHEDULES 

See  "Carriers   of  Passengers;"  "In- 
terstate and  Foreign  Commerce." 

PRIVATE  CARRIERS 

Care  required  of,  p.  726. 
Carriers   of  passengers: 

Degree   of  care   required,  p.   1717. 
Common  carriers: 

Common    carrier    acting    as    private 

carrier,  p.  4. 
Common    carriers    and   private    car- 
riers distinguished,  p.  3. 
Power   of   common   carrier   to   con- 
tract as  private  carrier,  p.  417. 
Contract  for  cars,  p.  446. 
Limitation  of  liability: 

Effect  as  rendering  carrier  a  private 
carrier,  p.  1018. 

PRIVATE  CARS 

Carriers   of  live   stock,   p.   1368. 
Duty  to  receive  and  carry,  p.  344. 
Liability    of    carrier   for    goods    shipped 
on  private   cars,  p.  774. 

PRIVILEGES 

See   "Exclusive   Privileges." 

PROBABLE  CAUSE 

False  imprisonment  and  arrest,  p.  3063. 

PROCESS 

Interstate    and    foreign     commerce,     p. 
3542. 

PRODUCTION    OF    DOCUMENTS 

Bill  of  lading,  p.  839: 

Necessity   of  producing  bill   of  lad- 
ing in   action   for   nondelivery,   p. 
589. 
Interstate  and  foreign  commerce: 

Proceedings   before   commission,   p. 
3783. 

PROFITS 

Damages: 

Delay  in  transportation  or  delivery, 

pp.    659,    671,    677. 
Loss  or  injury  to  goods,  p.  858: 
Profits   as   an   element   of   damages, 

p.  858. 


PROPERTY 

See  "Title,  Custody  and  Control  oi 
Goods." 

PROXIMATE  AND  REMOTE  CAUSE 

Act  of  God,  p.  734. 

Baggage,  p.  3144. 

Carrier  as  warehouseman,  p.  913. 

Carriers  of  live   stock,  p.   1331: 

Evidence  showing  proximate  cause, 
p.  1473. 
Carriers   of  passengers: 

See   "Carriers   of   Passengers." 
Contributory  negligence,  pp.  3113,  2114: 

Alighting  at   place   other   than   sta- 
tion or  platform,  p.  2340. 

Boarding  moving  car,  p.  2151. 

Instructions,   p.   2379. 

Riding  in  express  car,  p.  2211. 

Riding  on  platform,  p.  3175. 
Ejection  of  passengers,  p.  3415. 
Instructions,  p.   3000. 
Licensees,    trespassers,    intruders,    etc., 

p.  2525. 
Loss  or  injury  to  goods: 

Negligence      of      carrier      must     be 
proximate  cause,  p.  778. 
Preponderance   of   evidence,   p.   2779. 
Questions  of  law  and  fact,  p.  3911: 

Carriers    of     passengers,    pp.     3847, 
3853. 

PUBLIC  ENEMY,  p.  748. 

Act  of  public  enemy  relieves  carrier,  p. 
748. 

Baggage,  p.  3143. 

Carriers  by  water,   p.  3899: 
Demurrage,  p.  3954. 

Carriers  of  live  stock,  p.  1309. 

Carriers  of  passengers,  p.  1681. 

Delay  in  transportation  or  delivery,  pp. 
618,  619. 

Demurrage,   p.   3954. 

Duties  of  carrier,  p.  751. 

Liability  for  act  of  public  enemy,  p.  748. 

Liability  for  failure  to  deliver,  p.  516. 

Limitation   of  liability,   pp.   953,   956. 

Loss  or  injury  to  goods: 

Burden  of  proof,  p.  835.    . 

Strikers,  rioters,  mobs  and  insurrection- 
ists, p.  752. 

Thieves   and   robbers,   p.   751. 

Who   are   public   enemies,   p.    750. 

PUBLIC  POLICY 

See  "Illegal   Contracts;"  Limitation 
of  Liability;"  "Notice  of  Loss  and 
Presentation   of   Claim." 
Carriers  of  passengers,  p.   1503. 
Limitation  of  liability: 

See  "Limitation  of  Liability." 
Stoppage  in  transitu,  p.  1308. 

PUNITIVE  DAMAGES 

See  "Exemplary  Damages." 

QUARANTINE 

Accommodation   of  passengers,   p.   3983. 
Carriers  of  live  stock,  pp.  1293,  1313. 
Delay   in   transportation   or   delivery,   p. 
630. 
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QUESTIONS  OF  LAW  AND  FACT 

Action  for  refusal  to  carry,  p.  261. 
Actions    against    carrier    for    breach    of 

contract,   p.   462. 
Act  of  God: 

What  constitutes  an  act  of  God,  p. 
873. 
Assault  and  battery,  pp.  2868-2870. 
Baggage,   pp.   3130,   3194,   3239. 
Bills  of  lading,  p.  406. 
Carrier  as  warehouseman: 

Ordinary  care,  p.  912. 

Reasonable   time  to   remove   goods, 
p.  907. 
Carriers  by  water,  p.  3930: 

Personal   injuries,   p.   4001. 
Carriers    of    live    stock: 

See  "Carriers   of  Live   Stock.'' 
Carriers  of  passengers: 

See  "Carriers   of  Passengers.'' 
Change,  p.  1604. 
Children,    p.    2867. 
Connecting   carriers,   p.   3413: 

Limitation   of  liability,   p.   3368. 
Contracts,  p.  462. 
Contributory  negligence: 

See    "Contributory    Negligence." 
Criminal  law,  p.   183. 
Damages : 

Carriers  of  passengers,  p.  2848. 

Dead   bodies,    p.    1339. 

Delay   in   transportation   or   delivery,   p. 

695. 
Delivery  by  carrier,  p.  600. 
Delivery  to   carrier,   pp.   296,   868. 
Demurrage,   p.    717. 
Drunkenness,   p.    2866. 
Ejection   of  passengers,   p.   3849: 

As    to    care    exercised    by    plaintiff, 

p.   3853. 
Authority   of   carrier's   employee,   p. 

2851. 
Directing  verdict,  p.  2850.^ 
Ejection  from  moving  train  or  car, 

p.    3856. 
General   rule,   p.    2849. 
Illustrations,    p.    3853. 
Kind  of  ticket  purchased,  p    2S51. 
Manner    of   ejection,   p.    3855. 
Nonsuit,  p.  2850. 
Place  of  ejection,  p.  2854. 
Proximate   cause   of  injury,  p.   3852. 
Question  for  jury,  p.  2849. 
Questions    as    to    carrier's     regula- 
tions,  p.   2854. 
Whether  plaintiff  was  passenger,  p. 

2853. 
Whether   reasonable    time   given   to 
produce  ticket  or  pay  fare,  p.  2851. 
Whether  ticket  gave  right  to  trans- 
portation on  certain  train,  p.  2851. 
Elevators,   p.   2883: 

Management   of  elevators,   p.   2901. 
Licensees,   p.   2546. 
Loss  or  injury  to  goods,  p.  866: 
General  rules,  p.  866. 
Particular  questions  of  law  or  fact, 
p.   868. 
4    Car— 74 


QUESTIONS    OF    LAW    AND    FACT, 

cont'd. 
Master   and  s'ervant: 

Abusive   and  insulting  language,   p. 

2868. 
Acts  of  carrier's  employees,  p.  3867. 
Authority  of  carrier's  employee,  pp. 
.    2847,    2851. 

Number   and   efficiency   of   employ- 
ees, p.  3868. 
Operation     of    street     car     without 

conductor,    p.    3869. 
Repelling   assault   by   passenger,   p. 
2868. 
Merger,  p.  453. 
Negligence,   pp.   1766,  2546: 

Carriers     of    passengers,     pp.    1713, 
3846,   3856: 
Determination    of    existence    of 

negligence,  p.  385'?. 
Exemplary      damage — Question 
of   gross   negligence,    p.    2861. 
Illustrations,   p.   2866. 
Question    of    gross    negligence 
or  willfulness  or  wantonness, 
p.   2861. 
Question  of  negligence  held  for 

jury,    p.    2859. 
What  constitutes  negligence,  p. 

2856. 
Where    evidence    conflicting,    p. 

2858. 
Where    evidence    insufficient    to 

sustain   verdict,    p.    3858. 
Whether  presumption  of  negli- 
gence  rebutted,   p.   2861. 
Negligence   of  carrier,  p.   869. 
Negligence  or  wrong  of  shipper,  p. 

871. 
Palace   cars   and   sleeping   car   com- 
panies,  p.   3338. 
Vehicles,  p.  1823. 

Notice: 

Notice  to   consignee,   p.   872. 

Notice     of     loss      and    presentation     of 
claim: 
Carriers     of    live     stock,     pp.     1416, 

1433. 
Reasonableness   of  time  allowed,  p. 
1096. 
Overcharge,  p.  1204. 
Palace  cars  and  sleeping  car  companies, 
p.    3237: 
In   general,   p.   3237. 
Negligence   and   contributory   negli- 
gence,  p.  3238. 
Reasonableness     of    regulations,    p. 

3239. 
Whether  an  article  was  baggage,  p. 
3339. 
Penalties   for   violations    of   regulations, 
p.    175: 
In  actions  for  penalty  for  delay  in 

transportation   of  freight,  p.   175. 
In  actions   for  penalty  for  discrim- 
ination in  freight  rates,  p.  175. 
Principal  and  agent: 

Authority  of  agent,   p.   869. 
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QUESTIONS    OF    LAW    AND    FACT, 

confd. 

Proximate  and  remote  cause,  p.  2911: 
Carriers     of    passengers,    pp.    2847, 
2852. 
Reasonable  time: 

Reasonable     time    for     removal     of 
goods,   p.   872. 
Relation   of    carrier  and  passenger,    pp. 
2853,   2863: 
Illustrations,   pp.   3863-2866. 
In   actions   for   breach   of   contract, 

2853. 
In  actions  for  personal   injuries,  p. 

2863. 
Instances   where   question   of   exist- 
ence of  relationship  held  for  jury, 
p.  2863. 
Person    crossing  trestle    to     reach 

train,  p.  2804. 
Person    intending   to   take    passage, 

p.    2864. 
Person    leaving    carrier's     premises, 

p.   2864. 
Where  evidence  conflicting,  p.  2863. 
Whether     passenger     for     hire,      p. 

2S66. 
Whether      reasonable       opportunity 
given  to  obtain  ticket,  p.  2866. 
Rules    and    regulations    of    carriers,    pp. 
196,   197,  3854: 
Reasonableness     of     sleeping       car 
company's  rule,  p.  3339. 
Speed,  p.  3888: 

General  rule,  p.  3888. 
Illustrations,    p.    3889. 
Passing  curve,  p.  2889. 
Station  agent: 

Authority  of  agent,  p.  869. 
Stations  and  stopping  places,  p.  3323. 
Tickets   and   fares: 

Keeping  ticket  office  open,  p.  1601. 
Sufficiency    of    attempt     to    procure 
ticket,  p.  1601. 
Title,   custody  and   control  of  goods: 

Plaintiff's  title  or  ownership,  p.  869. 
Trespassers,  p.  3546. 

QUO  WARRANTO 

Enforcement  of  regulation,  p.  117. 
Preferences  and  discriminations,  p.  1190. 

RAILROAD  COMMISSIONS 

See  "Commissions." 

RAILROADS 

See  "Carriers  of  Goods;"  "Carriers 
of  Live  Stock;"  "Carriers  of  Pas- 
sengers;"   "Connecting    Carriers." 
Carrier   as   warehouseman; 

See  "Carrier  as  Warehouseman." 
Charges: 

See   "Charges." 
Classification   of  railroads   for  purposes 

of  regulation,  p.  43. 
Collision: 

See  "Carriers  of  Passengers." 
Common  carriers,  p.  4: 

Lessee   of  railroad  as   common   car- 
rier,   p.    5. 


RAILROADS,  confd. 

Conduct   of  business  in   general,  p.  30. 
Congress: 

Railroads  incorporated  under  act  of 
congress,   p.   36. 
Control  and  regulation,  pp.  30,  36,  30: 
See  "Control  and  Regulation." 
Charges: 

See   "Charges." 
Definition    under     interstate     commerce 

act,    p.   3607. 
Duty  to  receive  and  carry,  p.  310. 
Express  companies: 

Duty   as    to    express    companies,   p. 

253. 
Exclusive      privileges      to      express 

companies,  p.  98. 
Facilities    and   accommodations    to 
be*  furnished   by    railroad    com- 
panies   to    express     companies,   p. 
108. 
Interstate  and  foreign  commerce: 

See     "Interstate     and     Foreign 
Commerce." 
Taxation: 

See    "Taxation." 
Loss  or  injury  to  goods,  p.  767. 
Right    to    make    reasonable    regulations, 

p.  30. 
Stations  and  stopping  places: 

See  "Stations  and  Stopping  Places." 
Taxation: 

See  "Taxation." 
Warehouseman : 

See  "Carrier  as  Warehouseman." 
Warehouses: 

Maintenance  of  warehouse,  p.  32. 

RAIN 

Delivery  by  carrier,  p.  534. 

RATES 

See  "Charges." 
Freight: 

See    "Charges."' 

REASONABLE   DILIGENCE 

See    "Delay    in    Transportation     or 
Delivery." 

REASONABLE  CARE 

See  "Contributory  Negligence." 

REASONABLENESS    OF   CHARGE 

See  "Charges."' 

REASONABLENESS      OF     REGULA- 
TIONS 

See  "Charges:"  "Rules  and  Regula- 
tions of  Carriers." 

REASONABLENESS  OF  RULES 

See  "Rules  and  Regulations  of  Car- 
riers." 

REASONABLE  TIME 
Carrier   as   warehouseman: 

Instances     of     reasonable     time,    p. 
904. 
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REASONABLE  TIME,   cont'd. 
Carrier   as   warehouseman,   cont'd. 

Instances  of  what  is  not  reasonable 

time,   p.   906. 
Question  for  court  or  jury,  p.  907. 
Reasonable     time     for     removal     of 

goods,  p.  903. 
What   is   reasonable   time,   p.   903. 
Where     goods    did      not    arrive     on 
time,   p.   905. 
Carriers  of  live  stock,  p.  1305. 
Carriers   of   passengers: 

To  leave  vehicle,  p.   1532. 
Delivery  by  carrier,  p.  533. 
Ejection  of  passengers: 

To    produce    ticket    or  procure  fare, 
pp.   2429,    2435. 
Notice     of    loss     and      presentation     of 

claim,    pp.    1107,    1108. 
Questions   of  law  and  fact: 

Reasonable    time     for    removal     of 
goods,  p.   872. 

REBATES,  pp.  11S4,  3608. 

See   "Interstate   and   Foreign   Com- 
merce." 
Definition,  p.   3608. 

Interstate    and     foreign     commerce,    p. 
3442. 

RECEIPTS 

See    "Bills     of    Lading;"     "Shipping 
Receipts.'' 
Baggage: 

See   "Baggage." 
Delivery  by  carrier: 

Receipt   as   constituting  delivery,   p. 
525. 
Evidence: 

Bill    of    lading   or   receipt     as   evi- 
dence,  p.   295. 
Receipt  as  evidence  of  contract,  p. 

428. 
Limitation  of  liability: 
Freight   receipts,   p.   962. 
Notice    on    back    of   receipt    or    bill 

of   lading,   p.   964. 
Receipts    of    compress    company,    p. 
963. 
Loss   or   injury  to   goods: 

Efifect  of  receipt  on  right  of  action, 
p.  799. 
Right   of   carrier   to   require   receipt   be- 
fore delivery,  p.  518. 
Tickets  and  fares: 

Ticket   as   receipt,   pp.    1612,   1613. 

RECEIVERS 

Carriers   of  passengers,  p.   2089: 

Liability  of  profits  and  income  of 
railroad,  p.  2090. 

Liability  of  railroad  after  discharge 
of  receiver,   p.   2090. 

Liability  of  railroad  in  general,  p. 
2090. 

Liability  of  receiver  in  official  ca- 
pacity, p.  2089. 

Liability  of  servants  of  receivers, 
p.   2078. 

Personal  liability  of  receiver,  p. 
2089. 


RECEIVERS,   cont'd. 
Common  carriers,  p.   5. 
Contracts,  p.  421. 
Duty  to  receive  and  carry,  p.  213. 
Loss  or  injury  to  goods,  p.  769. 

REFERENCE 

Injunction,   p.    134. 
Overcharge,  p.  1200. 

REFRIGERATOR  CARS,  p.   449. 
Duty  as  to  icing,  p.  786. 
Duty   to    carry   perishable    goods    in,    p. 

786. 
Instructions,  pp.  780,   787. 

REGULATIONS 

See      "Control      and      Regulation;" 
'  Rules  and  Regulations." 
Definition,    p.    3607. 

RELATION  OF  CARRIER  AND  PAS- 
SENGER, p.  1485. 
Acceptance  by  carrier,   p.   1555. 
Boarding    train    not    stopping   at    desti- 
nation,  p.   1545: 
General  rules,  p.  1545. 
Illustrations,    p.    1546. 
Boarding  wrong  train  or  car,  p.  1543. 
Cable  cars,  p.  1488. 
Children,  pp.   1562,  1565. 
Circus: 

Circus       company      employees,       p. 
1574. 
Commencement  of  relation: 

See   infra,   "When   Relation   of  Car- 
rier  and   Passenger   Commences." 
Conflict  of  laws,  p.  1489: 

Illustrations,   pp.    1489-1491. 
In   general,   p.    1489. 
Lex   loci   delicti,   p.   1491. 
Part  performance,  p.  1490, 
Performance  of  contract,  p.   1489. 
Personal    injuries,    p.    1491. 
What    law   governs    relationship,    p. 
1489. 
Construction   train,  p.  155:2. 
Contract,  p    1555. 
Creation    of   relation,    p.    1501: 

Acceptance   by    carrier    essential,   p. 

1505, 
Act   of  getting  on  as   creating  con- 
tract,   p.    1503. 
Between   whom    contract    made,   p. 

1504. 
Contract    for    future   transportation, 

p.  1507. 
Contract  may  be  implied,  p.  1502. 
Elevator   passengers,   p.   1502. 
Implied   agreement   to   pay    fare   in 

lieu  of  transportation,  p.   1503. 
Implied  notice,  p.  1506. 
Intoxicated    person    boarding    train 
against  conductor's  order,  p.  1507. 
Mail   agent,   p.    1503. 
Mail  agent — Suit  not  based  on  con- 
tract with  government,  p.  1503. 
No     formal    contract     required,     p. 

1502. 
Notice     of     intention     essential,    p. 
1504. 
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RELATION  OF  CARRIER  AND  PAS- 
SENGER, cont'd. 
Creation  of  relation,  cont'd. 

Passenger   defined,   p.   3K02. 

Public   policy   and   not   contract,    p. 

1503. 
Receiving  car  from  connecting  car- 
rier,  p.   1508. 
Relation     created    by      contract,     p. 

1501. 
Rule  as  to  fixed  stations,  p.  1508. 
Who     may  become     passenger,    p. 

1501. 
Declaration,    petition    or    complaint,   p. 

2577. 
Drover's  pass,  p.  1567. 
Duty  to  receive  and  carry,  p.  1491: 
Carrying  live  animals,  p.  1500. 
Character  or  business,  p.  1499. 
Competitive  soliciting,  p.  1499. 
Designated    stations — Proper    point, 

p.   1493. 
Discrimination,    p.    1493. 
Disorderly    conduct,    p.    1498. 
Drunkenness,  p.  1496. 
Duty  arising  by  implication  of  law, 

p.    1493. 
Enforcement   of   duty,    p.    1500. 
Freight   and  similar  trains,   p.   1494. 
General  rules,  p.  1491. 
Grounds    for   refusal   considered,   p. 

1495. 
Illness     or     physical     infirmity,     p. 

1495. 
Insanity,  p.  1496. 
Interest  of  state,  p.  1501. 
Mandamus,  p.  1500. 
Offer  for  transportation,  p.  1495. 
Particular    grounds    for     refusal,     p. 

1495. 
Passenger  vehicle  not  in  service,  p. 

1494. 
Persons  of  bad  character,  p.  1499. 
Railroads      "public       highvi^ays,"     p. 

1493. 
Special  trains,  p.  1494. 
Social   status,   p.   1499. 
Ejection   of   passengers: 

See  "Ejection  of  Passengers." 
Ejection  for  refusal  to  pay  fare,  p. 

1571. 
Regaining    status    on    train     or    car 

after  ejection,  p.  1542. 
Elevators,   p.   1488: 

Employees  using  elevator,  p.  1583. 
Employees: 

Employees  on  private  cars,  p.  1579. 
Sleeping  car  employees,  p.  1579. 
Employees   of   carrier,   p.   1580: 

Custom  to  give  free  transportation 

to  carrier's  employees,  p.  1584. 
Employees  using  elevator,  p.  1583. 
Riding    for    purposes     disconnected 

with   work,   p.   1584. 
Riding  to  or  from  work,  p.  1580. 
Right   to  transportation   secured  by 

contract  of  employment,  p.  1585. 
Employees   of  third   persons,  p.   1588: 
Employees  at  station,  p.  1589. 
Employees  of  another  company  rid- 


RELATION  OF  CARRIER  AND  PAS- 
SENGER, confd. 
Employees  of  third  persons,  cont'd. 

ing  on  defendant's  train  to  inspect 

ties  purchased  from  defendant,  p. 

1588. 
Employees     of    news     company,    p. 

1589. 
Railroad   contracting  to   carry  lum- 
ber  company's   employees   to   and 

from  work,  p.  158. 
Evidence,  pp.   3718,   2771. 
.Admissibility,  p.  3718. 
Evidence  as  to  conditions  in  ticket, 

p.  3712. 
Identity  of  plaintiff,  p.  3714. 
Identity  of  ticket,  p.  2713. 
Illustrations,      pp.     2710-3714,      3718- 

2730. 
Immaterial  evidence,  p.  2711. 
Representations     by     employee,     p. 

2713. 
Weight  and  sufficiency,  p.  3834. 
Express  messenger,  p.  1577. 
Fare: 

See  infra,  "Relation  as  Affected  by 

Possession  of  Ticket  or  Payment 

of  Fare." 
Ferryman,  p.  1488. 
Free  transportation,  p.  1564: 
Children,  p.  1565. 

Conductor's    permission,    p.    1570. 
Free    transportation    by    permission 

or  invitation  of  agent,  p.  1569. 
General  rule,  p.  1564. 
Lawfully  on  train,   p.   1565. 
Persons  traveling  on  pass,  p.   1566: 
Drovers    pass     or    under   ship- 
ping contract,   p.   1567. 
General  rule,  p.   1566. 
Policeman,  p.  1565. 
Waiver  of  claim  for  compensation, 

p.  1565. 
Freight  trains,  pp.  1494,  1546. 

Acceptance  by  trainmen,   p.   1548. 
Boarding     by    direction    of    proper 

agent,  p.  1547. 
Boarding      freight     by    mistake,    p. 

1547. 
Baggage  master's  authority,  p.  1553. 
Rrakeman's   authority,  p.   1552. 
Conductor's  authority,  p.   1549. 
Construction  train,  p.   1553. 
Duty  of  carrier,  p.  1546. 
Failure  to  eject,  p.  1551. 
General  rule.  p.  1546. 
Good  faith,  pp.  1547,   1550. 
Hand  car,  p.  1552. 
Invitation  by  trainmen,  p.  1548. 
Mere  acquiescence,  p.   1551. 
Mistaking  nature  of  freight  train,  p. 

154S. 
Payment    of    fare    on    freight  train 

under      collusive      agreement,      p. 

1551. 
Presumption  as  to  status,  p.  1553. 
Presumption    as    to    trainmen's    au- 
thority, p.  1554. 
Presumption   rebuttable,   p.   1554. 
Rule  abrogated  by  carrier,  p.  1546. 
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RELATION  OF  CARRIER  AND  PAS- 
SENGER, cont'd. 
Freight  trains,   cont'd. 

Special   permit,    p.   1348. 
Statute,   p.   1548. 
Through  freight  train,  p.  1546. 
Wreck  train,  p.  1552. 
Hand  car,  p.  1552. 
Instructions,  p.  2946: 

Existence  of  relation  of  carrier  and 

passenger,  p.  2946. 
Illustrations,   pp.   2947-2948. 
Intention,  p.  1551). 

Leaving    train    or    car    before  reaching 
destination: 
See     infra,    "Termination    of    Rela- 
tion." 
Liveryman,  p.  1488. 
Mail  clerks,  p.  1575. 
Mail  contractor,  p.  1489. 
Master  and  servant: 

See   infra,   "Employees   of   Carrier." 
Newsboy: 

Newsboys  on  street  cars,  p.  1587. 
Newsboy  on  train,  p.  1589. 
Palace   or   sleeping   cars,"  p.   1579: 

Employees  on  sleeping  cars,  p.  1579. 
Passengers  in  sleeping  cars  are  pas- 
sengers   of    railroad    company,    p. 
1579. 
Sleeping  car  employees,  p.  1579. 
Payment  of  fare: 

See  infra,  "Relation  as  Affected  by 
Possession  of  Ticket  or  Payment 
of  Fare." 
Person   forcibly   carried  aboard  by  car- 
rier's agents,  p.  1590. 
Persons  engaged  in  private  business  un- 
der contract,  p.  1588. 
Place  of  getting  on  car,  p.  1555. 
Presumptions  and  burden   of  proof,  pp. 
3663,    2664: 
Presumption  arising  from  character 

of  vehicle,  pp.   1543,   1553. 
Presumption  as  to  status,  pp.   1543, 
1553,   1558. 
Presumption  as  to  status,  pp.  1543,  1553, 

1558. 
Principal  and  agent: 

See   infra,   "Employees   of   Car- 
rier." 
Invitation   of  agent,   pp.   1548,   1554, 

1557,    1569,    1S87. 
Working   passage   under  agreement 
with   trainmen,  p.   1587. 
Private   cars: 

Employees   on,   p.   1579. 
Questions    of    law    and    fact,    pp.    2853, 
2863. 
Illustrations,   pp.   2863-3866. 
In  actions  for  breach  of  contract,  p. 

3853. 
In  actions   for  personal  injuries,  p. 

3863. 
Instances   where   question   of  exist- 
ence    of     relationship     held     for 
jury,   p.  3863. 
Person    crossing    trestle     to     reach 

train,  p.  3864. 
Person    intending   to    take   passage, 
p.  3864. 


RELATION  OF  CARRIER  AND  PAS- 
SENGER, cont'd. 
Questions  of  law  and  fact,   cont'd. 

Person    leaving    carrier's    premises, 

p.  3864. 
Where  evidence  conflicting,  p.  3863. 
Whether     passenger     for     hire,     p. 

3866. 
Whether      reasonable      opportunity 
given  to  obtain  ticket,  p.  2866. 
Relation  as  affected  by  character  of  ve- 
hicle or  position  occupied,  p.  1543: 
Vehicle  not  designed  for  passenger, 

p.  1546. 
Vehicle  used   for   transportation,   p. 
1542. 
Relation   as   affected   by   position    occu- 
pied,   p.    1555. 
Boarding  wrong  part  of  car,  p.  1556. 
Car  obviously  not  intended  for  pas- 
sengers,  p.    1556. 
On  steps  leading  to  locked  vestible 

— Ignorance   of  rule,   p.   1556. 
Payment    of    fare    to    brakeman,    p. 

1557. 
Place  of  getting  on  car,  p.  1555. 
Riding   on    engine   by   invitation    of 

engineer,  p.  1557. 
Running   board   or   steps    of   car,   p. 

1556. 

Taking  position  assigned  by  agent, 

p.  1557. 

Relation    as    affected    by    possession  of 

ticket  or  payment  of  fare,  p.  1558: 

Ejection  for  refusal  to  pay  fare,  p. 

1571. 
Employees  of  carrier: 

See   infra,   "Employees   of   Car- 
rier." 
Evasion  of  payment  of  fare,  p.  1571. 
Failure  to  request  fare,  p.  1559. 
Fare  not  paid,  p.   1558. 
Fraud  in  obtaining  pass  or  rates,  p. 

1573. 
Fraudulent   evasion   of  payment,   p. 

1572. 
Free  passes: 

See     infra,     "Free     Transporta- 
tion." 
General  rule,  p.  1559. 
Good   faith,   p.   1559. 
Nontransferable    ticket,    p.    1573. 
Passes: 

See    infra,     "Free     Transporta- 
tion." 
Payment    of    fare    to    brakeman,    p. 

1559. 
Prior  to  payment,  p.  1560: 
General  rules,  p.   1560. 
Night      watchman      and      gate- 
keeper, p.  1561. 
Passenger  on  connecting  roads, 

p.  1563. 
Presumption     of     intention     to 

pay,   p.   1562. 
Requiring  ticket  prior  to  enter- 
ing train,  p.  1563. 
Rules   as    to    freight   train   pas- 
senger, p.  1563. 
Steamboat  passenger,  p.  1563. 
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RELATION  OF  CARRIER  AND  PAS- 
SENGER, cont'd. 
Relation    as    affected    by    possession    of 
ticket  or  payment  of  fare,  cont'd. 
Proper   ticket,   p.    1559. 
Proper  ticket — Knowledge  of  facts, 

p.  1559. 
Refusal  justifiable,   p.   1571. 
Refusal  to   accept   fact,   transfer   or 

ticket,   p.   1574. 
Refusal  to  pay  fare,  p.  1571. 
Sufficiency  of  payment  or  tender,  p. 
1559. 
Scenic  railway,  p.  1488. 
Sleeping  cars,  p.  1579. 
Special  train: 

Duty  to   receive   and   carry  on  spe- 
cial trains,  p.  1494. 
Person     accepted,  as    passenger    on 

special  train  or  car,  p.  1545. 
Persons    boarding    special    train, '  p. 
1544. 
Steamboats,   p.   1487. 
Street  railways,  p.   1487. 
Sundays  and  holidays: 

Persons     traveling    on    Sunday,     p. 

1589. 

Termination  of  relation,  pp.   1534,   1679. 

Act  of  passenger  or  carrier,  p.  1524. 

After    alighting    at    destination,    p. 

1533: 

After  leaving  carrier's  premises, 

p.   1539. 
Crossing     track    between    train 
and   depot   after   alighting,   p. 
1534. 
Leaving  train   by  wrong   route, 

p.  1534. 
Must  leave  by  proper  route,  p. 

1538. 
On      carrier's      premises      after 

alighting,  p.  1536. 
On   track   after   leaving   station, 

p.   1538. 
Reasonable   or  necessary  delay, 

p.   1537. 
Re-entering  train   at  station,   p. 

1534. 
Return  to  sleep  in  train — Drov- 
er's pass,  p.  1539. 
Rule  as   to  railroads,  p.   1533. 
Rules  as  to  street  cars,  p.  1535. 
Time   and   opportunity  to   leave 

carrier's  premises,  p.  1536. 
Upon   part   of   station   premises 
not   intended   for  use   of  pas- 
sengers,  p.    1538. 
Where    carrier    maintains    plat- 
form,   p.    1536. 
After  leaving  carrier's   premises,   p. 
1539: 
General   rule,   p.    1539. 
Mail  clerk,  p.  1540. 
Carriage      beyond      destination,      p. 

1541. 
Continuation     and      termination     of 

relation,   p.   1524. 
General  rule,  p.  1524. 
Illustrations,  pp.  1524,  1525. 
Leaving  premises  previous  to  trans- 
portation,   p.    1525. 


RELATION  OF  CARRIER  AND  PAS- 
SENGER, cont'd. 
Termination  of  relation,  cont'd. 

Leaving  train  at  immediate  station, 

p.    1525. 
Leaving  train   or   car  before   reach- 
ing  destination,   p.   1525: 
Alighting  from  street  car  to  en- 
able others  to  alight,  p.  1528. 
Steamboat  landings,  p.   1528. 
Stop-over  privilege,   p.   1529. 
Through   train   service,   p.    1527. 
To   assist  wifh  vehicle,  p.   1530. 
To    avoid    imminent    danger,    p. 

1530. 
To  deliver  message  on  platform, 

p.  1527. 
With    intention    to    return,    pp. 
1525,  1529. 
Passenger    alighting    at    station,    p. 

1541. 
Passenger    continuing    journey    be- 
yond destination,  p.  1540. 
Passenger  remaining  on  vehicle,  p. 

1540. 
Regaining    status    on    train    or    car 

after  ejection,  p.  1542. 
Termination    of    relation    of    carrier 

and  passenger,  p.  1529. 
Time  and   opportunity   to  leave  ve- 
hicle  at   destination,    p.    1532: 
Failure  to  alight  within  reason- 
able  time,   p.   1532. 
General  rule,  p.   1532. 
Reasonable    time    and    opportu- 
nity to  leave  vehicle,  p.  1532. 
Transferring  prior  to  destination,  p. 

1531. 
Violation  of  rules,  p.  1530: 

Assuming     dangerous     position, 

p.    1530. 
Leaving    moving    train    or    car, 
p.   1531. 
Tickets   and   fares: 

See  infra,  "Relation  as  Affected  by 
Possession  of  Ticket  or  Payment 
of  Fare." 
Union   depots,   p.   1590. 
Vehicle  not  designed  for  passengers,  p. 
1546: 
Acceptance  by  trainmen,  p.   1548. 
Baggage  master's  authority,  p.  1552. 
Boarding    by    direction     of     proper 

agent,   p.    1547. 
Boarding     freight     by     mistake,     p. 

1547. 
Brakeman's   authority,   p.    1553. 
Conductor's   authority,   p.   1549. 
Construction  train,  p.  1552. 
Duty   of   carrier,   p.   1546. 
Failure   to   eject,   p.   1551. 
General   rule,  p.   1546. 
Good   faith,   pp.   1547,   1550. 
Hand  car,   p.   1552. 
Invitation    by    trainmen,    p.    1548. 
Mere   acquiescence,   p.   1551. 
Mistaking    nature    of    freight    train, 

p.  1548. 
Payment    of    fare    on    freight    train 
under      collusive      agreement,      p. 
1551. 
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RELATION  OF  CARRIER  AND  PAS- 
SENGER, cont'd. 
Vehicle    not    designed    for    passengers, 
cont'd. 
Presumption   as    to    status,    p.    1553. 
Presumption    as    to    trainmen's    au- 
thority, p.   1554. 
Presumption   rebuttable,  p.   1554. 
Rule   abrogated  by   carrier,   p.   1546. 
Special  permit,  p.   1548. 
Statute,    p.    1548. 
Through  freight  train,  p.  1546. 
Wreck   train,   p.   1552. 
What    law    governs    relationship: 

See   infra,   "Conflict   of  Laws." 
When    relation    of    carrier    and    passen- 
ger  commences,   p.   1508: 
After  signaling   car,   p.   1515. 
Approaching  train  to  board,  p.  1513. 
Approaching    transfer    car,    p.    1517. 
Attempting  to  board  car  or  train  at 

improper  point,  p.   1519. 
Attempting   to   board   moving   train 

or  street   car,   p.   1520. 
Attempting   to   board   street   car   at 

proper   point,   p.   1518. 
Attempting  to  board  train  or  other 

vehicle,  p.   1518. 
Attempting     to     board     train     with 

proper  ticket,  p.   1518. 
Attempting    to    board    transfer    car 

with  transfer,  p.  1519. 
Before   entering  vehicle,  p.   1517. 
Before   reaching   carrier's    premises, 

p.  1509. 
Before    taking   seat    in    vehicle,    p. 

1522. 
Boarding    train    at    improper    place, 

p.    1521. 
Forfeiture   of   rights,   p.   1514. 
General  rule,  p.  1508. 
Mail  clerks,  p.   1523. 
Must     be    at    station    or     stopping 

place   at   proper   time,   p.   1512. 
Necessity  for  car  door  to  be  open, 

p.   1516. 
Not  before  car  is  reached — Defects 

in   car,    p.    1516. 
Not     prior    to     attempt    to     go    on 

board,    p.    1516. 
One    with    street    car    transfer    ap- 
proaching transfer   car,  p.   1517. 
On   train   or   car   before   its   depart- 
ure,   p.    1522. 
Person   occupying  place   by   agent's 

directions,   p.   1511. 
Person  riding  to  its  station  in  rail- 
road  company's   stage,   p.   1509. 
Persons    in    waiting   room,    p.    1510. 
Physical    contact    with    car    not    es- 
sential,  p.   1516. 
Rule    applicable    to    all    carriers,    p. 
,   1508. 

Rule  stated,  p.  1508. 
Situation  to  avail  himself  of  facili- 
ties,   p.    1508. 
Waiver   of   rule   forbidding   passen- 
gers to  get  on  or  off  moving  cars, 
p.    1521. 


RELATION  OF  CARRIER  AND  PAS- 
SENGER, cont'd. 
When    relation    of   carrier    and    passen- 
ger commences,   cont'd. 
What    constitutes    railway    station, 

p.   1512. 
While   at   station   in   waiting  room, 
etc.,    p.    1509. 
Who   are   carriers: 

Palace   cars  and   sleeping  car   com- 
panies,   p.    3201. 
Who  are  carriers  of  passengers,  p.  1486. 
Working  passage  under  agreement  with 

trainmen,  p.   1587. 
Wreck   train,   p.   1553. 
Wrong  train  or  car,  p.   1543. 

RELEASE 

Contracts  of  affreightment,  p.  3873. 
Limitation    of   liability,   p.    960: 
Consideration,   p.   970. 
Release   of  claim  for  accrued   darp- 

ages,   p.   1025. 
Release  of  damages  accrued  before 

execution   of   written   contract,   p. 

960. 
Release     of     damages     from     prior 

negligence,  p.  955. 
Negligence: 

Release  of  damages  accrued  before 

execution   of   written   contract,   p. 

960. 
Release  of  damages  from  prior  neg- 
ligence,   p.    955. 

"RELEASED" 

Limitation    of   liability,   p.    1020. 

remova'l  of  causes 

Interstate  and  foreign  commerce,  p. 
3545. 

REPLEVIN 

Delivery  by  carrier: 

Replevin    for    failure    to    deliver,    p. 
581. 

REPORTS,  p.   29. 

Compelling  carriers  to  make  reports, 
p.    3443. 

Penalty  for  failure  to  make  annual  re- 
ports,  p.   166. 

RES   ADJUDICATA 

Carriers  by  water: 

Proceedings    to    limit    liability,    pp. 
4079,   4084. 

RESCISSION 

Bill  of  lading,  p.  454. 

Connecting  carriers,   p.   454. 

Contracts,  pp.   440,   454. 

Contracts    of   affreightment,   p.   3873. 

RES   GEST.ffi 

Carriers  of  passengers: 

Actions     for    personal    injuries,     p. 
2710. 
Contributory   negligence,   p.   2294. 
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RESTAURANT,  p.  1793. 

RESTRAINTS     OF     PRINCES,     RUL- 
ERS, OR  PEOPLE 

Carriers  by  water,  p.  4038. 

REVENUE  LAWS 

Charges: 

Intent   to   evade   blockade   or   reve- 
nue laws,  p.  1146. 

RIOTERS,  p.  753. 

RIOTS 

Delay  in   transportation   or   delivery,   p. 
637. 

ROADBED 

See  "Carriers  of  Passengers." 

ROBBERS,  p.  751. 

ROUTE    AND    DEVIATION    THERE- 
FROM, p.  503. 

Carriers  by  water,  p.  3888: 

Customary  and  usual  route,  p.  3888. 
Excuses   for   deviation,   p.   3890. 
General  rules,   p.   3888. 
Liability    for    losses    during    devia- 
tion, p.   3903. 
What  constitutes  deviation,  p.  3889. 
Carriers  of  live  stock: 

Liability  for   deviation,  p.   1334. 
Deviation : 

See    infra,    "Selection   by    Carrier;" 
"Selection  by  Shipper." 
Selection  by  carrier,  p.  508: 

Degree   of   care   required,'?.   508. 
Deviation,  p.  510: 

Deviation    caused     by    unprece- 
dented floods,  p.  510. 
Deviation    usual    or    customary, 

p.   510. 
Losses  for  which  carrier  is  lia- 
ble and  nature  of  liability,  p. 
511. 
Necessity    and    justification,    p. 

510. 
Personal    motive    of    carrier,    p. 

510. 
Usage  as  to  place  of  discharg- 
ing cargo,  p.  510. 
What  constitutes,  p.  510. 
Duty  to  pursue  usual  and  custom- 
ary route,  p.  509. 
Duty  to  select  safe  and  direct  route, 

p.  509. 
Regard  for  rights  of  shipper,  p.  508. 
Right  of  initial  carrier,  p.  508. 
Right  to  select  in  general,  p.  508. 
Selection  by  shipper,  p.  503: 
A  proof  of  route,  p.  503. 
Authority  of  agent  to  bind  carrier, 

p.  503. 
Carrier    fraudulently   inducing   ship- 
ment over  longer  route,  p.  508. 
Deviation  by  carrier,  p.  503: 
Connecting   carriers,  p.   503. 
Damages,  p.  506. 


ROUTE    AND    DEVIATION    THERE- 
FROM, cont'd. 
Selection   by   shipper,   cont'd. 
Deviation  by  carrier,  cont'd. 

Diversion  from  all  rail  to  water 

route,   p.   504. 
Floods,  p.  505. 
General  rules,  p.  503. 
Loss  by  negligence  of  connect- 
ing carrier,  p.  304. 
I,osses  for  which  carrier  is  lia- 
ble, p.  503. 
Necessity    for    and    justification 
of  deviation  or  forwarding  by 
another   carrier,  p.   503. 
Storms,  p.  506. 
Strikes,   p.   500. 
Evidence,  p.  503. 

Forwarding      by    different    boat    or 
conveyance    than    that    stipulated, 
p.  507. 
Parol  evidence,  p.  503. 
Refusal  to  route  cars  as  directed  by 

shipper,  p.  506. 
Requisites  of  agreement,  p.  503. 
Right  to  select,  p.  503. 
Shipment     over    route    contrar}'   to 
express    direction    of    shipper,    p. 
307. 
Written    instructions    by    shipper — 
Assent  of  agent,  p.  503. 

RULES      AND      REGULATIONS     OF 
CARRIERS,  p.  186. 
Baggage: 

See  "Baggage." 
Carrier  bound  by  its  own  rules,  p.  304: 
Generally,  p.  304. 
Rules  not  required  by  law,  p.  305. 
Rules  required  by  law,  p.  305. 
Carriers   of  goods,  p.   187: 

Changing  or  modifying,  p.  189. 
Classification     and    preparation,      p. 

188. 
Duty  of  agents  to  enforce,  p.  189. 
General  statement,  p.  187. 
Operation   and   effect  as   to   carrier, 

p.  1S9. 
Particular  rules,  p.  188. 
Proof  of  regulations,  p.  190. 
Question  of  law  or  fact,  p.  188. 
Question   of  law  or  fact  as  to  rea- 
sonableness, p.  188. 
Reasonableness     of    rules,    pp.    187, 

193. 
Right  to    make    and    enforce     rules 

and  regulations,  p.  187. 
Running  of  trains  and  time,  p.  189. 
Separation    of    freight  and    passen- 
gers, p.  188. 
Stations  and  facilities,  p.  188. 
Time,  place  and  manner  of  deliver- 
ing freight,   p,   188. 
Time,  place,  and  manner  of  receiv- 
ing, p.  188. 
Waiver  of  regulations,   p.  190. 
Carriers  of  live  stock: 

See  infra,  "Carriers  of  Goods." 
Carriers   of  passengers,   pp.   190,   1936. 
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RULES     AND      REGULATIONS     OF 
CARRIERS,  confd. 

Carrier  bound  by  its  own  rules,  p.  204: 
Generally,  p.  204. 
Rules    not    required   by   law,   p. 

20,i. 
Rules   required  by  law,  p.  205. 
Ejection   of  passengers: 

See   "Ejection   of  Passengers." 
Enforcement    of    rules    and    regula- 
tions,  p.   200: 
Enforcement  by  punishing  prior 

breach,  p.  201. 
Enforcement    must    be    reason- 
able, p.  200. 
Entering  trains,   p.   1850. 
Must    not    be    contrary    to    law,    p. 

194. 
Must   not   discriminate,   p.   196. 
Notice  of  rules  and  regulations: 

See  infra,  "Notice  of  Rules  and 
Regulations." 
Reasonableness    a    question    of   law, 

p.  196. 
Reasonableness    as    mixed    question 

of  law  and  fact,  p.  197. 
Reasonableness    question     for    jury, 

p.  197. 
Regulations  as  to  time  and  place  of 

receiving,  p.  1850. 
Right    to    make    and    enforce    rules 
and  regulations,  p.  190: 
General  rule,  p.  190. 
Soliciting    business    in    cars,    p. 

191. 
Use   of  station  premises  by  lo- 
cal carriers  and  others,  p.  192. 
Stopping  at  stations,  p.  1857. 
Validity,   p.   194. 

Violation  of  rules  as  termination  of 
relation  of  carrier  and  passen- 
ger,   p.    1530: 
Assuming    dangerous     position, 

p.  1530. 
Leavingi    moving    train    or    car, 
p.   1531. 
Waiver  of  regulations,   p.  201: 

Habitual    failure    to    enforce,    p. 

201. 
Passenger's   duty  to  conform  to 
rules    as    affected    by   lack    of 
fidelity  in  enforcing,  p.  203. 
Riding  on  freight  trains,  p.  201. 
Contributory  negligence: 

Disobedience    of    rules   and   regula- 
tions, p.  2123. 
Delivery  by  carrier: 

Place  of  delivery,  p.  537. 
Duty  to  receive  and  carry,  p.  211: 

Limiting  duty  by  unreasonable  reg- 
ulations, p.  213. 
Time,  place  and  manner  of  deliver- 
ing freight,  p.  188. 
Ejection  of  passengers: 

See  "Ejection   of   Passengers." 

Evidence,  p.  2298: 

Carriers   of  passengers,   p.   2723: 
Competency     as      evidence,    p. 
2723. 


RULES     AND     REGULATIONS      OF 
CARRIERS,  cont'd. 
Evidence,  cont'd. 

Dependent    on     degree    of  care 

required,   p.   2724. 
Passenger   not   relying   on   rule, 

p.  2723. 
Passenger    without     knowledge 

of  rules,  p.  2724. 
Rule    requiring    notice    of    acci- 
dent,  p.   2724. 
Notice  of  rules  and  regulations,  p.  197: 
Bound  by  rules  of  which  he  was  in 

ignorance,  p.  200. 
Duty   of  passenger   to   inform   him- 
self of  existence  of  rules,  p.  198. 
Passenger's   contract  rights   not   af- 
fected by  rules   of  which   he  was 
not  chargeable  with  notice,  p.  197. 
Posted    regulations    for   running    of 

trains,  p.  199. 
Presumption    as    to    knowledge    of 

rules,  p.   198. 
Required    to    take    direct    route,    p. 

198. 
Riding      on    front     platform     with 
knowledge      of    notice     on     other 
cars,  p.  199. 
Rules   for   conduct   of   carrier's   em- 
ployees, p.  200. 
Sufficiency  of  publication  or  notice, 
p.   199. 
Place  of  delivery,  p.  537. 
Platform: 

See  "Contributory  Negligence." 
Presumptions    and   burden    of   proof,   p. 

198. 
Question  of  law     or  fact,  pp.  196,     197, 
2854: 
Reasonableness     of     sleeping       car 
company's  rule,  p.  3239. 
Reasonableness    of    rules,    pp.    187,    188, 
193. 

Duty   to   receive   and   carry,   p.   211- 

213. 
Question  of  law  or  fact,  pp.  188,196, 
197. 
Riding  on  platform: 

See  "Contributory  Negligence." 
Right   to    make    and    enforce    rules    and 

regulations,  pp.  187-190. 
Scope  of  treatment,  p.  186. 
Separation   cf  freight  and  passengers,  p. 

188. 
Stations,  pp.  188,   192. 
Transfer  companies: 

Soliciting  business  in   cars,   pp.   191, 
192. 
Waiver  of  rules  and  regulations,  p.  301: 
Habitual   failure  to  enforce,  p.   201. 
Passenger's     duty    to    conform     to 
rules  as  affected  by  lack  of  fidel- 
ity in  enforcing,  p.  203. 
Riding  on  freight  trains,   p.   301. 

RUST 

Limitation  of  liability,  p.  958. 
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SAFETY  APPLIANCE  ACT 

Interstate  and  foreign  commerce,  pp. 
3450,   3508: 

Appliances  required  by  act,  p.  3456. 

Car  not  used  in  interstate  com- 
merce, p.  3453. 

Carriage  of  empty  car,  p.   3455. 

Carriers  subject  to  act,  p.  3453. 

Car  standing  on  switch,  p.  3454. 

Constitutionality  of  acL,   p.   3450. 

Construction  of  act,  p.  3453. 

During  stoppage  in  transit,  p.  3455. 

Enforcement  of  act,  p.  3453. 

Engaged  in  intrastate  commerce 
only,   p.   3454. 

Exclusive  power  of  congress,  p. 
3452. 

In  general,  p.  3450. 

Part  of  cars  not  engaged  in  intra- 
state commerce,  p.  3454. 

Power  of  congress,  p.  3450. 

Power  of  state,  p.  3508. 

Power  to  impose  absolute  liability, 
p.    3452. 

Shifting  cars  in  yard,  p.  3456. 

Stockyard  company,  p.  3456. 

Where  car  on  exchange  track,  p. 
3455. 

Where  carrier  has  hauled  interstate 
freight  on  other  occasions,  p. 
3453. 

SALES 

Bills  of  lading: 

Transfer    operating   as    constructive 
delivery  of  goods,  p.  370. 
Carrier   as   warehouseman: 

Sale  to  prevent  loss,  p.  909. 
Charges: 

Persons  liable  for  charges,  p.   1150. 
Damages: 

Delay  in  transportation   or  delivery 
of  goods,  pp.  659,  671,  677. 
Lien  for  charges: 

See  "Lien  for  Charges." 
Loss  or  injury  to  goods: 

Measure    of   damages   where   goods 
shipped    under    contract    of    sale, 
p.   857. 
Perishable  goods: 

Sale   of  perishable   goods,   p.   569. 
Purchase   or  discount  of  draft  with  bill 
of  lading  attached: 

See  "Draft." 
Sale  on  credit: 

See  "Stoppage  in  Transitu." 
Statute     regulating     sale     of     rejected 

freight,    p.    568. 
Stoppage   in   transitu: 

See  "Stoppage  in  Transitu.'' 
Tickets : 

See  "Tickets  and  Fares." 
Transfer  bills  of  lading: 

See  "Bills  of  Lading." 

SCENIC  RAILWAYS 

Carriers  of  passengers,  p.  1488. 


SCHEDULE 

See   "Carriers   of  Passengers;"   "In- 
terstate and  Foreign  Commerce." 
Carrier  as  warehouseman,  p.  893. 
Posting,    pp.    73,    148,    3498,    3443. 

SCOPE   OF  EMPLOYMENT 

See   "Carriers    of   Passengers." 

SEAWORTHINESS 

See  "Carriers  by  Water.' 

SELF-DEFENSE 

See   "Carriers   of   Passengers." 

SEPARATION  OF  PASSENGERS 

See   "Carriers    of   Passengers." 

SERVANT 

See    "Master   and    Servant;"    "Prin- 
cipal  and   Agent." 

SERVICE  OF  PROCESS 

Limitation  of  liability: 

Stipulations  as  to  time  of  service  of 
process,   p.   1129. 


SET-OFF,  RECOUPMENT 

COUNTERCLAIM 

Charges,  p.  1172. 


AND 


SHIPPING  RECEIPTS,  p.  408. 
See  "Bills  of  Lading." 
As   agreement   to   carry   to    destination, 

p.  410. 
As  evidence  of  contents  of  package,  p. 

411. 
As  to  rate  of  freight,  p.  410. 
Bailments: 

As  contract  of  bailment  or  mere  re- 
ceipt for  goods,  p.  409. 
Bills  of  lading: 

Effect   where   bill   of   lading    subse- 
quently issued,  p.  411. 
Reference    to    bill    of    lading  to  be 
thereafter  issued,  p.  411. 
Connecting  carriers,  p.  410. 
Construction,  p.  408. 
Contract  of  parties,  p.  408: 

Conditions  on  back,  p.  409. 
Effect  of  acceptance,  p.  409. 
General  rules,  p.  408. 
Receipt     filled     out    by    shipper,   p. 
409. 
Contracts: 

As  contract  of  bailment  or  mere  re- 
ceipt for  goods,  p.  409. 
Effect  of  admission  that  goods  in  "good 

order,"  p.  411. 
Effect    of     recitals    as    to     receipt,    and' 

quantity   of  goods,   p.   410. 
Effect  where  bill  of  lading  subsequently 

issued,  p.  411. 
Form,  p.  408. 
Issuance,  p.  408. 
Limitation  of  liability: 

See  "Limitation  of  Liability." 
Parol  evidence,  p.  413. 
Proof  of  execution,  p.  408. 
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SHIPPING   RECEIPTS,   cont'd. 

Receipt  accepted  after  shipment  re- 
ceived, p.  411. 

Reference  to  bill  of  lading  to  be  there- 
after issued,  p.  411. 

SHIPS  AND  SHIPPING 

See  "Carriers  by  Water." 

SIGNALING  TRAIN 

Contributory   negligence,   p.   2141. 

SIGNALS 

Carriers   of  passengers: 

Omission    of    signals    required    by 
statute,  p.  1983. 

SIGNATURE 

See   "Tickets  and   Fares." 
Bills   of  lading,   p.   302: 

Failure    of    shipper    to    sign   bill,    p. 
322. 
Limitation     of    liability,   pp.    968,     1061, 
1099. 

SLEEPING    CAR    COMPANIES 

See  "Palace  Cars  and  Sleeping  Car 
Companies." 

SNOW 

See  "Ice  and   Snow." 

SOLICITING   AGENTS 

Interstate  and  foreign  commerce,  p. 
3434. 

SPECIAL  CONTRACTS 

See      "Contracts;"     "Limitation     of 
Liability." 
Carriers  of  live  stock: 

See  "Carriers  of  Live  Stock." 
Charges: 

Special    contracts    as   to   amount   of 
charge: 
See   "Charges." 
Limitation  of  liability: 

See      "Limitation        of      Liability;" 
"Damages." 

SPECIAL  TRAINS 

See   "Relation   of   Carrier   and   Pas- 
senger." 

SPEED 

Questions   of  law  and   fact,   p.   2888: 
General  rule,  p.  2888. 
Illustrations,   p.   2889. 
Passing  curve,  p.  2889. 

SPONTANEOUS  COMBUSTION 

Loss  or  injury  to  goods,  p.  766. 

SPUR  TRACK 

Common   carriers: 

Owners  of  spur  lines,  p.  6. 
Exclusive   privilege   to   use   of  a   switch 

track,  p.  102. 
Preferences     and     discriminations,     pp. 

23.5,   1189. 
Tender  of  goods  for  transportation,  pp. 

231,  232. 


STAGES 

See   "Carriers   of   Passengers." 
Common  carriers : 

Proprietors    common    carriers,   p.    8. 

STAMPING 

See  "Tickets  and  Fares." 
Limitation   of   liability: 

Provisions    stamped    or   written    on 

face   of  receipt   or   bill   of  lading, 

p.  963. 

STATE 

Common  carriers: 

State  as  common  carrier,  p.  3. 
Control  and  regulation: 

See    "Control    and    Regulation." 

STATEMENTS,  p.   29: 
See  "Reports." 

STATION  AGENT 

See  "Delivery  to   Carrier;"  "Princi- 
pal    and     Agent;"     "Tickets     and 
Fares." 
Authority  of  agent  to  receive  goods: 

See  "Delivery  to  Carrier." 
Bills  of  lading: 

See  "Bills  of  Lading." 
Carriers  of  live  stock: 

See  "Carriers  of  Live  Stock." 
Liability  for  negligence  of  agent,  p. 
1332. 
Contracts: 

See  "Contracts." 
Discrimination,  p.   1182. 
Limitation  of  liability: 

Instructions    to   carrier's    agent,    p. 
1011. 
Notice: 

Notice   to   agent   of   special   circum- 
stances    demanding     diligence     in 
delivery,  p.  648. 
Questions  of  law  and  fact: 

Authority  of  agent,  p.   869. 
Route,  p.  502. 
Time  contract,  p.  633. 

STATIONS  AND  STOPPING  PLACES 

p.  1767: 

Accommodations  safe  for  persons  using 

ordinary  care,  p.  1769. 
Announcement   of   stations    or   stopping 
places,    pp.    1905,    1967: 
See   "Carriers   of   Passengers." 
Duty,  p.  1906. 
Duty    to    exercise    reasonable    care 

and   skill,   p.   1906. 
Duty    under    carriage    contract,    p 

1906. 
Negligent    announcement    resulting 

in  injury,  p.  1907. 
Notice  of  stations,  p.  1906. 
Penalty,  p.  1906. 
Promise   of   employee,   p.   1908. 
Sleeping  passenger,  p.  1907. 
Statutes,  p.   1905. 

Sufficiency      of     announcement,      n 
1907. 
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STATIONS  AND  STOPPING  PLACES, 

confd. 

Application  to   all  portions  of  premises 
where  proper  for  passenger  to  go,  p. 
1771. 
Approaches  to  stations,  p.  1773: 

See  "Licensees,  Trespassers,  In- 
truders,   Etc." 
General   rule,   p.   1773. 
More  than  one  way,  p.  1775. 
Assumption    of    risk,    p.    1771. 
Authority     requiring    high     degree      of 

care,  p.  1770. 
Box    or    stool    in    lieu    of    platform,  p. 

1797. 
Carrier    not  an    insurer  as    to    absolute 

safety  of  alighting  place,  p.  1771. 
Carrier's    duty   as    to   platform   that    of 

man  of  ordinary  prudence,   p.   1770. 
Companies  and  persons  liable,  p.   20S4: 
Duties    as    to    passengers    of    other 

carrier,  p.  2084. 
Duty  to     protect     passengers    from 
negligence     of    other    carrier,     p. 
2085. 
General  rule,  p.  3084. 
Station  owned  by  independent  com- 
pany, p.  2085. 
Stations  used  by  several  carriers,  p. 
3084. 
Connecting  carriers: 

See  infra.  "Companies  and  Persons 
Liable." 
Contributory  negligence,   p.  3130: 

Alighting   at   place   other   than   sta- 
tion or  platform: 
See   "Contributory   Negligence." 
Alighting  from  moving  car  on  fail- 
ure to  stop  at  station: 
See  "Contributory   Negligence." 
Awaiting    and    seeking     transporta- 
tion, p.  3130. 
Awaiting  train   at  station,   p.  2J30: 
Care   required   of  passenger   on 

approach  of  train,  p.  2132. 
Care     required      of      passenger 

while   on   platform,   p.   2133. 
General  rules,  p.  3130. 
On   platform,   p.   2131. 
Right    to    use    of    platform,     p. 

2131. 
Standing  near  track,  p.  2133. 
Walking  on  track,  p.  3133. 
Crossing    tracks    to    reach    station, 
train,  or  car,  p.  2134: 
Application  to  passengers  of  re- 
quirement  to    stop,    look   and 
listen,  p.  2137. 
Degree  of  care  carrier  owes  to 
passenger    crossing   tracks    at 
station,    p.   2134. 
Facts    held     not    to     constitute 
contributory      negligence,     p. 
3137. 
Facts    held    to    constitute    con- 
tributory negligence,  p.  2136. 
Information   or   request   of   car- 
rier's employee  as  precluding 
contributory     negligence,     p. 
2140. 


STATIONS  AND  STOPPING  PLACES, 

cont'd. 
Contributory   negligence,   cont'd. 

Crossing    tracks    to    reach    station, 
train   or  car,   confd. 
Not  contributory  negligence  as 

matter  of  law,  p.  2134. 
Passenger     must      exercise    or- 
dinary  or  reasonable   care,   p. 
2135. 
Passengers  leaving  and   return- 
ing 1o   train   while   it   is   tem- 
porarily   on    a    side    track,    p. 
2139. 
Passenger    not    required   to    ex- 
ercise  the   degree   of   care   re- 
quired of  persons  not  passen- 
gers, p.  2136. 
Stop,  look  and  listen,  p.  2137. 
Flagging  or  signaling  train,  p.  3141. 
Leaving  train  at  intermediate  point, 

p.  3162. 
Particular  car: 

At  place   other  than   station  of 

railroad  train,  p.  2115. 
At  place  other  than  usual  stop- 
ping place  of  car,  p.  2145. 
Passing  along  track  or  right  of  way 

to  reach  train  or  car,  p.,  2140. 
Passing   down   steps  leading  to   de- 
pot, p.  2130. 
Place  of  alighting: 

See  "Contributory   Negligence." 
Seeking  entrance  to  depot  which  is 

obstructed  by  train,   p.  3130. 
Standing  within  reach  of  street  car, 

p.  2141. 
Using  passageway  to  train  shed  at 

station,  p.  2134. 
Walking  on  right  of  way  near  tracK, 

p.  2141. 
Walking  on  track,  p.  2140. 
Control  and  regulation: 

Requiring       stoppage     at      stations, 
p,  97. 
Corporations   or  individuals   engaged  in 
transporting  passengers   and   baggage 
to  and  from  railroad  depots,  p.  99. 
Criminal  law: 

Failure  to  keep  ticket  office  at  sta- 
tion open,  p.  177. 
Crowding,   p.   2026. 
Crowds   at   stations,  p.   1796. 
Declaration,   petition   or   complaint: 

Allegation  of  negligence,  p.  2590. 
Delegation  of  duties,  p.  1773. 
Degree  of  care  required,  p.  1768. 
Duties   as   to   safety   of   station   houses, 
platforms,   and   grounds,   p.   1773: 
See     "Licensees,     Trespassers,    In- 
truders,   Etc." 
Duties  when  passengers  are  received  at 

other  than  usual  place,  p.  1875. 
Duty   as   to   opening  waiting  rooms,   p. 

1802. 
Duty  as   to   stopping  places  unprovided 
with  platforms  and  station  houses,  p. 
1773. 
Duty  to  inform  passengers  as  to  move- 
ments of  trains,  p.  1801. 
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STATIONS  AND  STOPPING  PLACES, 

cont'd. 
Duty  to  provide  safe  stational  facilities, 

p.  1767. 
Duty  to  provide  station  houses  and  plat- 
forms, p.   1773. 
Duty   to   receive   and   discharge   passen- 
gers at  usual  place: 
See  "Carriers  of  Passengers.'' 
Eating  houses,   p.   1793. 
Ejection: 

See     "Licensees,     Trespassers,     In- 
truders,   Etc." 
Ejection   of  passengers: 

See  "Ejection  of  Passengers." 
Evidence,  p.  2726: 

Abandonment    of    original   stopping 

place,    p.    2733. 
Condition    of   vehicle,   p.    2733. 
Evidence  as  to  accommodations  of 

other  party,  p.   2727. 
Evidence   as   to   degree   of   care   re- 
quired,   p.    2728. 
Explanation    of    situation    and    sur- 
rounding   circumstances,    p.    2730. 
Failure  to  use  precautionary  meas- 
ures— Collateral   matters,   p.    3730. 
Irrelevant  and  immaterial  evidence, 

p.    2726. 
Other    accidents    and    transactions, 

pp.    2725,    2730,    2737. 
Special   circumstances,  p.  2727. 
Subsequent    repairs    or    changes,    p. 

2733. 
To   show   condition   of   premises   or 

facilities,   p.   3728. 
To  show  liability  for  particular   fa- 
cilities  used,   p.  2733. 
To     show    notice     of    condition     of 

premises   or   facilities,   p.   2733. 
Weight  and  sufficiency  of  evidence, 

p.    2821. 
Weight  and   sufficiency  of   evidence 
as    to    negligence    in    respect    to 
condition  of  carrier's  premises,  p. 
2788. 
Failure  to  .stop: 

See   "Carriers   of   Passengers." 
Flag    stations,    pp.    1852,    1856. 
Freight  trains,  p.   1800. 
General    rule,    p.    1767. 
Injunction: 

Injunction  to  restrain  persons  from 
soliciting    business    in    or    near    a 
railroad   station,  p.  132. 
Instructions,    p.   2389: 

Condition    of    carrier's    premises,    p. 
2962: 
General    rules,   p.    2962. 
Illustrations,   pp.   2963-2964. 
Lighting   depots,   platforms  and 

approaches,  p.   2963. 
Slight   imperfections,   p.   2963. 
Instructions   as   to   use   of   station   plat- 
form, p.  2390. 
Intermediate  station: 

Allowing  passenger  to  alight  tem- 
porarily at  intermediate  station, 
p.    1963. 


STATIONS  AND  STOPPING  PLACES, 

cont'd. 
Interstate  and  foreign  commerce: 

Requiring  trains   to  stop  at  certain 
stations,   p.   3513: 
Mail  train,  p.  3516. 
Power  of  state,  p.  3513. 
Requiring    interstate    trains    to 
stop    at    certain    stations,    p. 
3514. 
Requiring    interstate    trains    to 
stop  at  county  seats,  p.  3515. 
Requiring    intrastate    trains    to 
stop  at  county  seats,   p.  3514. 
Where       accommodation       fur- 
nished    by     other     trains,     p. 
3516. 
Intruders: 

See     "Licensees,     Trespassers,     In- 
truders,   Etc." 
Licensees: 

See     "Licensees,     Trespassers,      In- 
truders,  Etc." 
Lighting,  p.   2324. 
Lighting  platform,  pp.  2501,  2508. 
Lighting  station  houses,  platforms   and 

grounds,    p.    1797. 
Management  of  train  in  drawing  up  to 
platform    or     stopping    place,     p. 
1876: 
Duration  of  stop,  pp.  1876,  1879. 
General  rule,  p.  1876. 
Illustrations,   p.   1876. 
Temporary  stop,  pp.  1876,  1879. 
Meeting   passengers: 

See  "Licensees,  Trespassers,  Intrud- 
ers, Etc." 
Negligence: 

Presumptions  and  burden  of  proof, 
p.   2679. 
Passengers: 

Receiving   and    discharging   passen- 
gers: 
See  "Carriers  of  Passengers." 
Persons    at   station    to    assist   or    take 
leave  of  departmg  passengers,   or 
to  meet   incoming  passengers: 
See  "Licensees,  Trespassers,  Intrud- 
ers, Etc." 
Platforms  and  alighting  places,  p.  1779: 
Act  of  person  permitted  to  use  plat- 
form, p.   1786. 
Act   of   stranger,   p.    1786. 
As  to  use  of  platform,  p.  3389. 
Box  or  stool  in  lieu  of  platform,  p. 

1797.    . 
Car  platforms  and   steps,  p.   1830. 
Contributory   negligence: 

See  "Contributory  Negligence.'' 
Defects  in  floor,  p.  1781. 
Degree  of  care,  p.  1779. 
Duty  as  to  platform  built  and  con- 
trolled by  stranger,  p.  1780. 
Duty    as    to    walk    maintained    and 
used    jointly   with    other    compa- 
nies, p.  1780. 
Effect   of   knowledge   by   passenger 
of  defective  condition  of  platform, 
p.   1781. 
General   rule,   p.   1779. 
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STATIONS  AND  STOPPING  PLACES, 

cont'd. 
Platforms  and  alighting  places,  cont'd. 
Ingress    to    and    egress    from    plat- 
form, p.  1784. 
Injury   by   objects   thrown   on  plat- 
form, p.  1787. 
Length,  width  and  elevation,  p.  1781. 
Licensees: 

See  "Licensees,  Trespassers,  In- 
truders, Etc." 
Lighting,  p.  1797. 
Mail   pouches   thrown   on   platform, 

p.  1787. 
Movable  platform,   p.   1784. 
Negligence   proximate   cause   of   in- 
jury, p.  1780. 
Obstructions  on  platform,  p.  1785. 
Platform  facilites  on  only  one  side 
track,  p.  1788. 
Platform  guards  and  entrance  doors,  p. 
1829: 
Proximity   of  platform   to   track,   p. 

1783. 
Questions  of  law  and  fact,  p.  2323. 
Runaway  horse  on  platform,  p.  1787. 
Safe  place  to  board  or  alight  and  in- 
terfering tracks: 
See  infra,  "Safe  Place  to  Board 
or     Alight     and     Intervening 
Tracks." 
Snow  and  ice  on  platform,  p.  1786. 
Trespassers: 

See     "Licensees,     Trespass- 
ers,  Intruders,   Etc." 
Sparks  flying  from  passing  en- 
gine,   p.    1787. 
Posting  schedule  at  stations,  p.  72. 
Premises     contiguous     to,     though     not 
strictly    part    of,    station    grounds,    p. 
1795. 
Presumptions    and    burden    of  proof,  p. 

2679. 
Protection   of  passengers   at  station,   p. 

2018. 
Proximate  and  remote  cause,  p.  1699. 
Questions  of  law  and  fact,  p.  2323: 

Condition  and  use  of  carrier's  prem- 
ises,   p.   2871: 
As  to  warnings,  p.  2872. 
Crowding  platform,  p.  2874. 
In  general,  p.  2871. 
Lighting   station    and    platform, 

p.  3873. 
Platforms    and    approaches,     p. 
2873. 
Railroads,  p.  1767. 
Reasonable  time  to  get  on  or  off: 
See  "Carriers  of  Passengers." 
Receiving   and    discharging   passengers: 

See  "Carriers  of  Passengers." 
Relation  of  carrier  and  passenger: 

See   "Relation   of   Carrier  and   Pas- 
senger." 
Restaurant,  p.  1793. 
Rules    and    regulations    of    carriers,    pp. 

188,  192. 
Safe   condition,   p.   1768. 


STATIONS  AND  STOPPING  PLACES, 

confd. 

Safety: 

See     "Licensees,     Trespassers,     In- 
truders, Etc." 
Station  houses,  p.  1776: 

Degree  of  care,  p.  1776. 

General  rule,  p.  1776. 

Illustrations,  pp.  1776,  1779. 

Liability     for     resulting     injury,     p. 
1778. 

Liability  for  violation,  p.  1778. 

Purpose  of  statute,  p.  1778. 

The  Texas  statutes,  p.  1778. 
Station  platforms  and  alighting  places: 

See  infra,  "Platforms  and  Alighting 
Places." 

Stopping: 

See  "Carriers  of  Passengers." 
Duty  to  receive  and  discharge  pas- 
sengers at  usual  place: 
See  "Carriers  of  Passengers." 
Street  railways,  p.  1802: 

Cars  on  parallel  tracks,  p.  1805. 
Failure  to  light  platforms,  p.  1806. 
General  rules,  p.  1802. 
Ice  and  snow,  p.  1805. 
Interurban  railway,  p.  1807. 
Obligation  as  to  safety  assumed,  p. 

1806. 
Open   car  with   transverse   seats,   p. 

1805. 
Platforms    erected    by     street     rail- 
way, p.  1806. 
Transfer  accommodations,  pp.  1794, 

1807. 
When   carrier   has   no   control   over 

street,  p.  1803. 
Where  carrier  responsible  for  condi- 
tions, p.  1806. 
Taking  leave  of  passengers: 

See  "Licensees,  Trespassers,  Intrud- 
ers, Etc." 
The  test  of  liability,  p.  1771. 
Transfer  accommodations,  p.  1794. 
Trespassers: 

See  "Licensees,  Trespassers,  Intrud- 
ers,  Etc." 
Use  of  carrier's  premises  and   of  street 
or   premises   adjacent   thereto,    p. 
110: 
Exclusion  of  persons  in  general,  p. 

110. 
Regulations  for  conduct  of  persons, 

p.   111. 
Rights  of  and  restrictions  upon  in- 
dividuals or  corporations  engaged 
in  transporting  passengers  or  bag- 
gage, p.  111. 
Waiting  rooms,  p.  1802: 

Degree   of  care   in  general,  p.   1776. 
Duty  as  to  provide  for  comfort,  p. 

1776. 
Indictment,   p.   181. 
Rules   regulating,  p.   1802. 
Statutory   requirements,   p.   1778. 
Ways    to    and    from    eating    houses,    p. 
1793. 
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STATIONS  AND  STOPPING  PLACES, 

cont'd. 
When  passengers  are  carried  on  freight 

trains,  p.  1800. 
Who  are  passengers: 

See   "Relation   of   Carrier   and   Pas- 
senger." 
Wrong  station: 

Putting  passenger  off  at  wrong  sta- 
tion, p.  1854. 

STATUTES 

Charges: 

Mode  of  arriving  at  effect  of  statutes 
reducing  rates,  p.   58. 
Construction: 

Penalties,   pp.   138,   158. 
Penalties: 

Construction,  p.  158. 

Construction    of    statutes    imposing 

penalties,  p.  138. 
Repeal  of  statutes  imposing  penal- 
ties, p.  139. 
Repeal: 

Penalty,  p.  139. 

When   a    statute   will    be   construed 
as  impliedly  repealing  a  prior  stat- 
ute, p.  71. 
Retroactive  statutes: 

Regulation   of   charges   will   not   be 
construed  to  be  retroactive,  p.  70. 

STEAMBOATS 

See  "Carriers  by  Water.'' 

STEP 

See  "Contributory  Negligence." 

STIPULATIONS 

See  "Limitation  of  Liability." 

STOCK 

See  "Carriers   of  Live   Stock." 

STOCK  PENS 

See  "Carriers  of  Live  Stock." 

STOCKYARDS 

See  "Carriers  of  Live  Stock." 

STOP,  LOOK  AND  LISTEN 

Carriers  of  passengers,  p.  2274. 
Contributory  negligence,  p.  2274. 

STOP  OVER 

See  "Carriers  of  Passengers." 

STOPPAGE  IN  TRANSITU,  p.  1205: 

Actions,  p.  1250. 

Agent  acting  without  authority — Ratifi- 
cation, p.  1318. 

Agent   against   vendee   of    principal,    p. 
1217. 

Assignment  for  benefit   of  creditors,   p. 
1227. 

Attachment,  pp.  1218,  1244,  1251. 

Authority  of  agent  to  exercise,  p.  1218. 

Bankruptcy: 

See  infra,  "Insolvency." 


STOPPAGE  IN  TRANSITU,  cont'd. 
Bills,  notes  and  checks: 

Acceptance  of  bills  or  notes,  p.  1210. 
Negotiation  of  bills  or  notes,  p.  1244. 
Bills  of  lading,  pp.  349,  363,  1321. 

Bill  of  lading  obtained  by  fraud,  p. 

1332. 
Bona   fide   transfer   and   delivery   of 

bill  of  lading,  p.  1221. 
Knowledge     that     goods    have    not 

been  paid  for,  p.  1233. 
Pledge  of  bill  of  lading,  p.  1224. 
Possession  of  bill  of  lading  as  evi- 
dence of  title  in  holder,  p.  362. 
Sale  of  goods  act,  p.  1333. 
Seizure  of  goods  in  transit  by  per- 
son selling  to  consignor.,  p.  350. 
Sufficiency  of  transfer,  p.  1223. 
Transferee  of  bill  of  lading,  p.  1316. 
Transfer     for    antecedent    debt — In 

general,*  p.  1323. 
Transfer  of  bill  of  lading,  p.  1221. 
Transfer   of  bill   of  lading  essential 

to  complete  delivery,  p.   1223. 
Transfer  of  duplicate  of  bill  of  lad- 
ing,  p.   1233. 
Transfers  defeating,  p.  380. 
Carrier  as  warehouseman,  pp.  887,  1338, 

1333,   1234. 
Charges: 

Compensation  for  stoppage  in  tran- 
sit for  inspection,  etc.,  p.  1152. 
Right  of  carrier  to  retain  goods  for 
charges,   p.   1248. 
Chattel  mortgages,  pp.  1216,  1227. 
Consignee,  p.  1217: 

Refusal    of    consignee     to     receive 
goods,  p.  1242. 
Credit: 

See  infra,  "Sale  on  Credit  and  Non- 
payment of  Price." 
Damages,  p.  1251. 
Definition,  p.  1306. 
Delivery: 

See   infra,   "Duration   and   Termina- 
tion of  Transit." 
Demand  for  goods,  p.  1347. 
Duration  and  termination  of  transit,   p. 
1228: 
Agent,    or    local    carrier,    converted 
into   special  agent   for  vendee,   p. 
1239. 
Beginning  of  transit,  p.  1338. 
Carriage  by  water,  p.   1329. 
Delivery  by  carrier  to  agent,  or  lo- 
cal   carrier     for    transmission     to 
vendee,  p.  1236. 
Delivery  by  carrier  to  third  person 

in  general,  p.  1236. 
Delivery  of  part,  p.  1231. 
Delivery  to  carrier  for  shipment  to 

third  person,  p.  1243. 
Delivery  to  ship  owned  or  hired  by 

buyer,  p.  1240. 
Deposited  by  carrier  at  intermediate 

point,  p.  1238. 
Entry  of  goods  in  custom  house  and 
retention  in  bonded  warehouse,  p. 
1243. 
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STOPPAGE  IN   TRANSITU,   cont'd. 
Duration     arid    termination     of    transit, 
cont'd. 

Goods  in  freight  house  awaiting  de- 
livery, p.  1233. 
Intercepted  at  intermediate  point  by- 
vendee  or  his  agent,  p.  1339. 
Possession    of    carrier    as    agent   of 
consignee  or  as  warehouseman,  p. 
1234. 
Possession  of  goods  by  carrier  after  ' 

arrival  at  destination,  p.  1232. 
Refusal   of  buyer  to   receive   goods 
and  reconveyance  to  seller,  p. 
1243: 
Refusal  of  consignee  to  receive 

goods,  p.  1342. 
Reshipment  by  buyer,  p.  1343. 
Reshipment  to  vendee  after  re- 
fusal of  consignor  to  resume 
possession,   p,  1243. 
Terminates  with  delivery  to  vendee, 

p.  1338. 
What   constitutes   delivery,   p.   1330. 
Execution,  p.  1218. 
Extension  of  vendor's  lien,  p.   1307. 
Factor  against  principal,  p;  1316. 
Factors   and   commission   merchants,   p. 

1216. 
Fraud,  p.   1207. 

General  power  of  consignor  to  stop  de- 
livery to  consignee: 
General  rule,  p.  1318. 
Holder  of  lien,  p.  1217. 
Indemnity,  p.  1248. 
Insolvency,  pp.  1309,  1311. 

Actual   insolvency   not   essential,   p. 

1213. 
Embarrassed,  p.  1313. 
Evidence  of  insolvency,  p.   1314. 
Evidence  to  prove  solvency,  p.  1314. 
Existence  of  insolvency,  p.  1214. 
Insolvency  essential  to  existence  of 

right,  p.   1209. 
Insolvency    existing   before   sale,   p. 

1214. 
Insolvency  unknown  at  time  of  sale, 

p.   1314. 
Nature    of   and    existence    of   insol- 
vency, p.  1313. 
Need  not  be  technically  declared,  p. 

1312. 
Notice  of  insolvency,  p.  1214. 
Right  based  on  insolvency  of  vendee, 

p.  1211. 
Shipping  with   knowledge   of   insol- 
vency, p.  1215. 
Stoppage  of  payment,  p.  1213. 
Time  of  insolvency,  p.  1214. 
Lien  for  charges,  p.  1163. 
Liens: 

Effect  of  other  lien  against  vendee, 
p.  1318. 
Loss  of  right,  p.  1344. 
Manner  of  exercise  of  right,  p.  1345. 
May  be  exercised  through  agent,  p.  1218. 
Mortgagees,  p.  1316. 
Must  be  in  transitu,  p.  1308. 
Nature  of  right  in  general,  p.  1806. 
Neither     property     nor     possession     in 
vendor,  p.  1309. 


STOPPAGE  IN   TRANSITU,   confd. 
Notice,  p.  1346. 
Origin  of  rule,  p.  1308. 
Part  owner,  p.  1317. 
Part  payment,  p.  1210. 
Payment : 

See  infra,  "Sale  on  Credit  and  Non- 
payment of  Price." 
Persons    entitled    to    exercise    right,    p. 
1315: 
Agent     acting    without    authority — 

Ratification,  p.  1318. 
Agent   against  vendee   of  principal, 

p.  1317. 
Authority   of   agent   to   exercise,   p. 

1218. 
Consignee,  p.  1317. 
Factor  against  principal,  p.  1216. 
Genesal  power  of  consignor  to  stop 
delivery     to     consignee — General 
rule,  p.  1218. 
Holder  of  lien,  p.  1317. 
May  be  exercised  through  agent,  p. 

1318. 
Mortgagees,  p.  1316. 
Part  owner,  p.  1317. 
Principal  against  factor,  p.  1216. 
Privity  of  contract,  p.  1215. 
Surety,  p.  1217. 

Transferee  of  bill  of  lading,  p.  1216. 
Vendor  or  quasi  vendor,  p.  1215. 
Pledge  and  collateral  security,  p.  1227. 
Presumptions   and   burden   of   proof,   p. 

1350. 
Principal  against  factor,  p.  1316. 
Principal  and  agent,  p.  1318. 
Privity  of  contract,  p.  1215. 
Property  subject  to  right,  p.  1209. 
Public  policy,  p.  1308. 
Refusal  of  buyer  to  receive  goods  and 
reconveyance  to  seller: 
See  infra,   "Duration  and  Termina- 
tion of  Transit." 
Restrictions    upon    rule    against    public 

policy,  p.   1208. 
Rights  and  liability  of  carrier,  p.   1248: 
Actions  against  carrier,"  p.  1350. 
Effect  of  waiver  of  right  on  carrier's 

liability,  p.  1249. 
Liability  for  misdelivery,  p.  1250. 
Liability   of    carrier    for    refusal    or 
failure  to  stop  goods  in  transitu, 
p.  1349. 
Liability  of  carrier  to  consignee  or 
purchase  from  consignee,  p.  1350. 
Presumptions  and  burden  of  proof, 

p.  1350. 
Right  of  carrier  to  investigate  and 

require    indemnity,    p.    1348. 
Right  of  carrier  to  retain  goods  for 
charges  due  by  consignee,  p.  1348. 
Right  to  bring  goods  into  court,  p. 
1348. 
Sale  on  credit  and  nonpayment  of  price, 
p.  1210: 
Credit,  p.  1211. 
Nonpayment  of  price,  p.  1210: 

Acceptance  of  bills  or  notes,  p. 

1210. 
Consignor     indebted     to     con- 
signee,  p.   1210. 
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STOPPAGE   IN   TRANSITU,   cont'd. 
Sale     on     credit     and     nonpayment    of 
price,   cont'd. 
Nonpayment   of   price,   cont'd. 

Goods     shipped    in    payment    of 

antecedent  debt,  p.  1210. 
In  general,  p.  1210. 
Part  payment,  p.  1310. 
Vendor   indebted   to   vendee,   p. 
1210. 
Scope  of  treatment,   p.  1306. 
Subpurchasers  of  goods,  p.  1225: 

Apparent  sale  without  consideration, 

p.   1226. 
Illustrations,  pp.  1335,  1226. 
Sale   by   consignee   does   not   defeat 

right,   p.    1225. 
Sale  by  vendee,  p.  1335. 
Surety,  p.  1317. 
Title,  custody  and  control  of  goods,  p. 

478. 
Transferee  of  bill  of  lading,  p.  1316. 
Vendor  or  quasi  vendor,  p.  1315. 
Vendor's  lien,  p.  1207. 
Waiver  of  right,  pp.  1344,  1349. 
Warehouseman : 

See    infra,    "Carrier  as  Warehouse- 
man." 

STOPPING  PLACE 

See  "Stations."' 

STORAGE  COMPANY 

Common  carriers,  p.   10. 

STORMS 

Carriers  by  water,   p.  4022. 
Carriers  of  passengers: 

Delay,  p.  1675. 
Contracts    for    cars    or    other   means    of 

transpoftation,  p.  450. 
Deviation,  p.  506. 
Loss  or  injury  to  goods,  pp.  736,  738. 

STOWAGE   OF   GOODS 

See    "Carrier    as    Warehouseman;" 
"Carriers  by  Water." 

STRANDING 

Act  of  God,  p.  737. 

Charges,  p.  1146.  i  / 

STREET  RAILWAYS 

See,  generally,  "Carriers  of  Passen- 
gers," for  rules  applicable  to  street 
railways. 
Absence    of    driver    or    motorman    from 

post   of   duty,   p.   1983. 
Accommodations : 

See  "Carriers   of  Passengers." 
Actions: 

See  "Carriers   of  Passengers." 
Alighting  from  car: 

See    "Carriers    of    Passengers;' 

"Contributory   Negligence." 

Duty    to     see    whether    passengers 

have  gotten  on  or  off,  p.  1898: 

As    dependent    upon     stopping 

place,  p.  1903. 


STREET  RAILWAYS,  cont'd. 
Alighting  from  car,   cont'd. 

Duty    to    see    whether    passengers 
have  gotten  on  or  off,  cont'd. 
Difference  between  obligation  of 
railroad     and    street    railway 
companies,   p.    1898. 
Duty  in  general,  p.  1900. 
Place  of  boarding  or  alighting, 
p.  1905. 
Misleading  invitations  to  alight: 

See  "Carriers  of  Passengers." 
Reasonable  time  to  get  on  or  off: 
See  "Carriers  of  Passengers." 
Alighting  from  moving  car: 

See  "Carriers  of  Passengers;"  "Con- 
tributory  Negligence." 
Animals,  p.  1500. 
Arm  protruding  from  car: 

See  "Contributory  Negligence." 
Assault   and  battery: 

See  "Carriers  of  Passengers;"  "Con- 
tributory   Negligence." 
Bell-ropes,   p.   1825. 
Boarding  car: 

Duty    to    see    whether    passengers 
•  have    gotten    on    or    off,    pp. 

1898,  1900: 
As     dependent     upon     stopping 

place,  p.   1903. 
Difference  between  obligation  of 
railroad     and     street     railway 
companies,  p.   1898. 
Duty  in  general,  p.  1900. 
Place   of  boarding  or  alighting, 
p.   1905. 
Reasonable  time  to  get  on  or  off: 
See  "Carriers  of  Passengers." 
Boarding  moving  car: 

See  "Carriers  of  Passengers;"  "Con- 
tributory  Negligence." 
Carriei-s  of  passengers,"  p.  1487. 
Cars: 

See  "Carriers   of  Passengers." 
Changing   position: 

See    "Contributory    Negligence." 
Charges: 

Statutes  regulating  rates  of  railroad 
companies  not  applicable  to  street 
railways,  p.  65. 
Collisions: 

See  "Carriers  of  Passengers." 
Common  carriers,  p.  6. 
Conditions    in    grant    of    franchise    and 
agreements  with  municipalities: 
See  "Charges." 
Contributory  negligence: 

See  "Contributory  Negligence." 
Alighting  from  car: 

See  "Contributory  Negligence." 
Alighting  from  moving  car: 

See  "Contributory  Negligence." 
Leaving  conveyance: 

See   "Contributory   Negligence." 
Obstructions  on  track,  p.  1819. 
Control  and  regulation,  p.  36. 
Criminal  law: 

Carrying   more    than    a    prescribed 
number  of  passengers,  p.  178. 
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STREET   RAILWAYS,   confd. 
Crossing  other  tracks: 

See  "Contributory  Negligence.'' 
Crowded  condition  of  street  car,  p.  1665. 
Degree  of  care  required,  p.  1749. 
Duty  to  carry  to  and  stop  at  destination: 

See  "Carriers  of  Passengers." 
Ejection: 

See  "Licensees,  Trespassers,  Intrud- 
ers, Etc." 
Ejection  of  passengers: 

See  "Ejection  of  Passengers." 
Evidence: 

See  "Evidence." 
Fares: 

See  "Tickets  and  Fares." 
Fellow  passengers: 

Liability  for  act  of  fellow  passenger, 
p.  1918. 
Footboard: 

Riding  on  step  or  footboard: 

See  "Contributory  Negligence." 
Handholds,  p.  1836. 
Hand  protruding  from  car: 

See  "Contributory  Negligence.'' 
Head  out  of  window: 

See  "Contributory  Negligence.'' 
Ice  and  snow,  p.  1805. 
Ingress   and   egress: 

Safe  means  of  ingress  or  egress,  pp. 
1824,  1830. 
Instructions: 

See  "Carriers  of  Passengers." 
Interstate     and     foreign     commerce,     p. 
3614: 
Power  of  state,  p.  3525. 
Leaving  conveyance: 

See    "Contributory    Negligence." 
Licensees: 

See  "Licensees,  Trespassers,  Intrud- 
ers,   Etc." 
Management  of  conveyance: 

See   "Carriers   of   Passengers.'' 
Motive  power  of  street  and  cable  cars, 

p.   1833. 
Moving   car: 

See    "Contributory    Negligence." 
Municipal   corporations: 

Limitations    upon   power    of    a   mu- 
nicipality   to    reduce    street    rail- 
road fares,  p.  62. 
Negligence: 
Cars: 

See  "Carriers  of  Passengers." 
Vehicles: 

See  "Carriers  of  Passengers." 
Newsboys  on  street  cars,  p.  1587. 
Obstructions  on  track,  p.  1817: 

Adjustment    of    parallel    tracks,    p. 

1820. 
Contributory  negligence,  p.  1819. 
Degree   of   care,   p.   1817. 
General    rules,   p.    1817. 
Negligence,  p.  1817. 
Obstructions  alongside  the  track,  p. 
1817. 
Overloading  conveyance,   p.   1951. 
Passengers: 

See   "Relation   of   Carrier  and   Pas- 
senger." 


STREET   RAILWAYS,   cont'd. 
j     Payment  of  fare: 

See  "Tickets  and  Fares." 
Platform: 

See  "Contributory  Negligence." 
See    infra,    "Stations    and    Stopping 
Places." 
Presumptions   and  burden   of  proof: 
Contributory    negligence: 

See  "Contributory  Negligence." 
Questions  of  law   and   fact: 

See  "Carriers  of  Passengers." 
Reasonable  time  to  get  on  or  off: 
See   "Carriers  of  Passengers." 
Receiving   and    discharging   passengers: 

See   "Carriers   of  Passengers." 
Regulation  and  control: 

See    "Control   and   Regulation." 
Charges: 

See  "Charges." 
Relation  of  carrier  and  passenger: 

See   "Relation  of   Carrier   and   Pas- 
senger." 
Riding  on   platform: 

See    "Contributory   Negligence.'' 
Riding  on  step  or  footboard: 

See    "Contributory   Negligence." 
Roadbed,  p.   1811. 
Roadbed  and  track: 

Duty    of    street    railway,    pp.    1811, 

1817. 
Obstructions  on  track: 

See     infra,     "Obstructions     on 
Track." 
Roadbed,    p.    1811. 
Tracks  and  appliances,  p.  1817. 
Running  board: 

See    "Contributory   Negligence.'' 
Speed  of  trains   or   cars: 

See  "Carriers  of  Passengers." 
Stations  and  stopping  places,  p.  1802: 
Cars  on  parallel  tracks,  p.  1805. 
Failure   to   light  platforms,   p.   1806. 
General  rules,  p.  1802. 
Ice  and   snow,  p.   1805. 
Interurban   railway,   p.    1807. 
Obligation  as  to  safety  assumed,  p. 

1806. 
Open   car  with   transverse   seats,   p. 

1805. 
Platforms     erected    by    street    rail- 
way, p.   1806. 
Transfer  accommodations,  pp.  1794, 

1807. 
When   carrier   has   no   control   over 

street,  p.  1803. 
Where  carrier  responsible   for  con- 
ditions, p.  1806. 
Steps,    pp.    1830,    1833: 

Riding  on  step   or  footboard: 

See  "Contributory  Negligence." 
Stopping: 

See    "Carriers    of    Passengers;" 
"Contributory   Negligence." 
Duty  to   carry  to   and  stop   at   des- 
tination: 
See  "Carriers  of  Passenger." 
Duty  to  stop  train  or  street  car,  p. 

1878. 
Reasonable   time  to   get   on   or  off: 
See  "Carriers  of  Passengers." 
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STREET   RAILWAYS,   cont'd. 
Stopping  place,  p.   1874. 
Taxation,  p.  3575. 

Termination   of   relation   of   carrier   and 
passenger: 
See   "Relation   of   Carrier  and   Pas- 
senger." 
Tickets: 

See   "Tickets   and   Fares." 
Track: 

See  infra,  "Obstructions  on  Track;" 
"Roadbed  and  Track." 
Transfer      accommodations,      pp.      1794, 

1807. 
Transfers: 

See  "Transfers." 
Trespassers: 

See     "Licensees,     Trespassers,  ^^   In- 
truders,   Etc." 
Usual  stopping  place,  p.  1874. 
Vehicles: 

See  "Carriers   of  Passengers." 
Wheel  guards,  p.  1833. 
Who  are  passengers: 

See  "Relation  of  Carrier  and  Pas- 
senger." 

STREETS 

Use  of  carrier's  premises  and  of  street 
or  premises  adjacent  thereto,   p.   110. 

STRIKES,  p.  752. 

Carriers   by   water,   p.    4037. 

Carriers   of  live  stock,  p.   1313. 

Delay  in   transportation   or   delivery,   p. 

627. 
Demurrage,    p.    3954. 
Deviation,   p.   506. 

Duty  to  receive  and  carry,  pp.  250,  357. 
Limitation    of   liability,    p'.    957. 

SUBROGATION 

Insurance: 

Effect  of  contract  for  benefit  of  in- 
surance as  defeating  insurer's 
right   of   subrogation,    p.   793. 

Lien    for    charges,   p.    1167. 

SUIT 

See  "Actions.'' 
Stipulations   limiting  time  within  which 
suit  must  be  brought: 
See   "Limitation   of   Liability." 

SUMMONS   AND   PROCESS 

Interstate   and  foreign   commerce: 

Proceedings  before  commission,  p. 
3774. 

SUNDAYS   AND   HOLIDAYS 

Contributory    negligence: 

Traveling    in    violation    of    Sunday 
laws,   p.   2161. 
Criminal    law: 

Running   freight   trains    on   Sunday, 
p.    177. 
Delay  in   transportation   or   delivery,   p. 

611. 
Delivery  by  carrier,  p.  534: 

Delay  in  transportation  or  delivery, 
p.   611. 


SUNDAYS  AND  HOLIDAYS,  cont'd. 

Demurrage,    p.    3969. 

Interstate    and    foreign    commerce,    pp. 

3480,  3513. 
Penalty  for  delay  in  shipment  or  trans- 
portation of  freight,  p.  154. 
Perishable   goods,   p.   616. 
Relation   of  carrier  and  passenger: 

Persons     traveling    on     Sunday,     p. 
1589. 

SUPERSEDEAS  AND  STAY  OF  PRO- 
CEEDINGS 

Carriers  by  water: 

Proceedings     to     limit     liability,     p. 
4078. 

SWEATING,  p.  4026. 

SWITCH 

See   "Spur   Track." 
Common   carriers: 

Owners   of   spur   lines   or   switches, 
p.    6. 

SWITCHING  COMPANIES 

Loss  or  injury  to  goods,  p.  768. 

TAXATION,  p.  27. 

Automobiles,  p.  3588. 
Bill  of  lading: 

Stamp    duty   on   bills    of   lading,    p. 
3594. 
Bridges,    p.    3587. 
Carriers  of  goods: 

See   infra,  "Tax  on   Freight." 
Carriers  of  passengers: 
Tax  on  passengers: 

See     infra,     "Tax     on     Passen- 
gers." 
Carriers  by  water: 

See  infra,  "Ships.'' 
Corporations: 

See     infra,     "Railroads;"    "Tax 
on    Corporations    Engaged   in 
Interstate    Commerce." 
Unit   rule,   p.   3590. 
Draymen,   p.   3589. 
Express    companies,    pp.    3576,    3594: 
Constitutionality,   p.    3576. 
Gross  receipts,  p.  3578. 
License     and     occupation    tax,    pp. 

3576,    3577. 
Property,    p.   3578. 
Tax  on  agent  of  express  company, 
p.    3570. 
Fee  for  filing  articles   of  incorporation, 

pp.   3554,    3557. 
Ferries,    p.    3586. 
For^gn   corporations,   p.    3556. 
Gross   earnings,  p.  3575. 
Gross     receipts,     pp.     3553,     3558,     3578, 
3580,   3582: 
Constitutionality      of      taxation      of 

gross    receipts,    p.    3558. 
Corporation     created    by     state,    p. 

3558. 
Gross    earnings    of   preceding   year, 

p.   3561. 
Gross  receipts  arising  from  freights, 
p.  3561. 
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TAXATION,  cont'd. 
Gross  receipts,  cont'd. 

Gross    revenue    tax    in    addition    to 

property    tax,    p.    3562. 
Gross    revenue    tax    in    lieu    of    all 

property  tax,  p.  3563. 
Interstate     transportation     between 

intrastate  points,  p.  3560. 
Intrastate  business,  p.  3559. 
Railroad     partly     within     state,     p. 

3559. 
Receipts     of    railroad     from    inter- 
state  express,   p.   3563. 
Tax  equal  to  one  per  cent  of  gross 

receipts,   p.   3560. 
Tax   on   basis    of   amount   of   gross 

receipts,    p.    3561. 
Where    carrier    is    domestic    corpo- 
ration,   p.    3560. 
Where   imposed   in   nature   of   gen- 
eral tax,  p.  3561. 
Inspection  laws,   p.   3564. 
Interstate     and     foreign     commerce,     p. 
3548: 
Power   to  tax: 

See   infra,   "Power   to   Tax." 
Taxation    amounting    to    regulation 
of    commerce,    p.    3551. 
Licenses,    pp.    3550,    3568,    3573,    3577. 
Means    and    instruments    of    commerce: 
See  infra,  "Tax  on  Means   and  In- 
struments of  Commerce." 
Mileage,    p.    3593. 
Occupation   tax,   p.   3550. 
Office: 

Tax     required     as     prerequisite     to 
maintaining  office,  pp.  3569,   3574. 
Packing   houses,   p.    3590. 
Palace  cars  and  sleeping  car  companies: 
Tax   on   sleeping  cars,   p.   3579: 
Constitutionality,    p.    3579. 
Illustrations,  p.   3580. 
Unit   rule,   p.   3591. 
Pilots,  p.  3583. 
Pipe  lines,  pp.  3584,  3589. 
Principal  and  agent: 

Tax  on  soliciting  agent,  p.  3569. 

Railroads,   p.   3572: 

See  infra,   "Corporations." 

Constitutionality,   p.   3572. 

Leased  cars,  p.  3575. 

Payment  of  bonus  to  state,  p.  3575. 

Railroad    entirely    outside    of   state, 
p.   3573. 

Railroad    in   part    in    state,    p.    3572. 

Railroad   owned    or   leased   by   for- 
eign corporation,  p.  3573. 

Railroad    wholly    within    state,     p. 
3572. 

Tax   for   operating  within   limits   of 
city,    p.    3574. 

Tax  on  capital  stock,  p.  3574. 

Tax  on  franchise,  privilege  and  oc- 
cupation, p.  3573. 

Tax  on  gross  earnings,  p.  3575. 

Tax   on   rolling  stock,  p.   3574. 

Tax    on    rolling    stock    in    different 
counties,  p.   3575. 


TAXATION,  cont'd. 
Railroads,  cont'd. 

Tax  on  street  railroads,  p.  3575. 
Tax     required    as    prerequisite     to 

maintaining  office,  p.  3574. 
Unit  rule,  p.  3591. 
Refrigerator  cars,  p.  3581. 
Rolling  stock,   p.   3574. 
Ships,  p.  3581: 

Agents,   p.  3583. 

Constitutionality,   p.  3581. 

Dredges,  p.  3585. 

Gross   receipts,  p.  3582. 

Oyster  boats,  p.  3585. 

Pilots,  p.  3583. 

Registered  in  another  state,  p.  3584. 

Registered     under    laws  of    United 

States,  p.  3583. 
Tax  on  interest  of  citizen  in  vessel, 

p.  3582. 
Tax   on   persons   residing  on   ships, 

p.   3582. 
Towboats,   p.    3584. 
Wharfage  fees,  p.  3580. 
Soliciting  agent,  p.  3569. 
Stock,    pp.    3555,    3557,    3574. 
Street  railroads,  p.   3575. 
Taxation     amounting    to    regulation  of 
commerce,  p.   3551: 
General  rules,  p.  3551. 
Taxation  distinguished  from  regula- 
tion  of   commerce,   p.   3551: 
See  infra,  "Tax  on  Corporations 
'  Engaged    in    Interstate    Com- 
merce." 
Tax  computed  upon  relation  of  mileage 

to  capital  stock,  p.  3593. 
Tax  computed  upon  relation  of  mileage 

to  gross  income,  p.  3593. 
Tax  on  basis  of  mileage,  p.  3593. 
Tax   on   corporations   engaged   in   inter- 
state  commerce,    p.   3552: 
Based   on   amount   of  capital   stock, 

p.  3554. 
Corporations     created    by    state,    p. 

3553. 
Corporations      created     by     United 

States,    p.    3553. 
Fee  for  filing  articles  of  incorpora- 
tion,  p.   3554. 
Fees  for  filing  charter,  p.  3557. 
Foreign    corporations,   p.    3556. 
General  rules,  p.  3552. 
Power  of  state,  p.  3552. 
Right  of  way  under  river,  p.  3555. 
Tax  on  capital  stock,  p.  3555. 
Tax    on    franchise    or    privilege,    p. 

3553. 
Tax     on    gross     receipts,     pp.    3553, 

3558. 
Tax   on   means   and   instruments   of 

commerce,  p.  3571. 
Tax   on   passengers   and   freight,   p. 

3563. 
Tax  on  privilege  and  occupation,  p. 

3568. 
Tax  on  privilege  to  engage  in  com- 
merce,  pp.   3555,   3568. 
Tax  on  property  of  foreign   corpo- 
ration, p.   3556. 
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TAXATION,  cont'd. 

Tax   on   corporations   engaged   in  inter- 
state commerce,  cont'd. 

Tax   on   property   outside    of   state, 
p.  3556. 

Tax    on    right    of   corporations    to 
consolidate,  p.  3556. 

Tax    on    right    to   engage   in    com- 
merce, p.  3555. 

Tax  on  transfer  of  corporate  stock, 
p.  3555. 
Tax  on  freight,  p.  3566: 

After  property  has  ceased  to  be  in- 
terstate commerce,  p.  3567. 

Constitutionality,  p.   3566. 

Property  delayed  in  transit  for  pur- 
pose  of  separation,  p.   3567. 

Tax  on  freight  and  tax  on  receipts 
distinguished,   p.   3567. 

Tax  on  goods'  before  entering  com- 
merce, p.  3567. 

Tax  on  weight  of  goods,  p.  3568. 
Tax  on  means  and  instruments  of  com- 
merce,  p.   3571: 

General   rules,   p.   3571. 

Taxation    of    property    engaged     in 
commerce,   p.   3571. 

Tax   on   automobiles,   p.   3588. 

Tax  on  bridges,  p.  3587. 

Tax   on   draymen,   p.   3589. 

Tax  on  express  companies,  p.  3576. 

Tax  on  ferries,  p.  3586. 

Tax  on  packing  houses,  p.  3590. 

Tax  on  pipe  lines,  p.  3589. 

Tax  on  railroads: 

See    infra,    "Railroads."' 

Tax  on  ships: 

See   infra,   "Ships.'' 

Tax  on   sleeping  cars,  p.  3579. 

Tax  on  street  railroads,  p.  3575. 

Tax   on   warehouses   and    elevators, 
p.   3589. 
Tax  on  passengers,  p.  3563: 

Condition   in   charter  of  railroad,  p. 
3565. 

Constitutionality,   p.  3563. 

Inspection  laws,  p.  3564. 

Passengers   on  ships,  p.   3566. 

Power  of  congress  to  tax  alien  pas- 
sengers, p.  3566. 

Regulation   of  commerce,   p.  3564. 

Tax  on  alien  passengers,  p.  3565. 

Transported     by    foreign     corpora- 
tiens,  p.  3565. 
Tax    on    privilege    and    occupation,  pp. 
3550,    3568,    3573,    3577: 

Tax   for   privilege   of   using   streets 
of  city,  p.  3569. 

Tax  on  agent  of  express  company, 
p.  3570. 

Tax     on     locomotive     engineer,    p. 
3570. 

Tax  on  privilege  of  engaging  in  in- 
terstate  commerce,  p.   3568. 

Tax  on  privilege  of  maintaining  of- 
fice,  p.   3569. 

Tax   on   privilege    of   navigation,   p. 
3569. 

Tax  on  soliciting  agent,  p.  3569. 
Tax  on  tolls,  p.  3571. 


TAXATION,  cont'd. 
Tax  on  value  of  use  of  property,  p.  3593. 
Tolls: 

Tax    on    tolls,    p.    3571. 
Telegraph  companies: 
Unit  rule,  p.  3591. 
Unit  rule,  p.  3590. 
Value  of     road  arising    from    interstate 

transportation,  p.  3592. 
Warehouses  and  warehousemen,  p.  3589. 
Wharves     and     wharfingers,     pp.     3582, 
3586. 

TELEGRAPHS    AND     TELEPHONES 

Common  carriers,  p.  9. 

Interstate    and    foreign     commerce,    p. 

3616. 
Taxation: 

Unit  rule,  p.  3591. 

TENDER 

See  "Duty  to  Receive  and  Carry." 
Charges,  p.  1142: 

Actions  for  failure  to  deliver  or  mis- 
delivery,  p.   580. 
Ejection   of  passengers: 

See  "Ejection  of  Passengers.'' 
Tickets  and  fares,  p.  2438. 

TERMINAL    COMPANIES 

See    "Interstate    and    Foreign  Com- 
merce;" "Union  Depots." 
Common  carriers,  p.  5. 
Interstate    and    foreign    commerce,    pp. 

3431,    3469,   3533,   3616. 
Unloading,  feeding  and  watering  stock, 
pp.    3619,    3625. 

TERMINATION  OF  LIABILITY 

Liability  as  insurer,  p.  772. 

TERMINATION  OF  RELATION 

See   "Relation   of   Carrier  and   Pas- 
senger." 

THEFT 

Limitations   of   liability,   p.   4027. 

THIEVES,   p.    751. 

THOUSAND  MILE  TICKET 

See  "Tickets  and  Fares." 

TICKET  AGENT 

See   "Tickets   and   Fares." 

TICKET  BROKERS 

Sale  of  passenger  tickets  by  brokers,  p. 
183. 

TICKETS  AND  FARES,  p.  1591. 
See   "Charges." 
Acceptance   of   ticket  as   evidencing  ac- 
quiescence  in   conditions,   p.   1631. 
Action   to   recover   charges,   p.   1593. 
Acts   and  statements   of  agents   or   em- 
ployees,  p.   1606: 
Conductor,  p.  1610. 
Ticket   agent,   p.   1606. 
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TICKETS  AND  FARES,  cont'd. 

Agent: 

See  infra,  "Ticket  Agent." 
Amount  of  fare,  p.  1592: 

Construction    of   franchise,    p.    151H. 

Extra  fare: 

See  infra,  "Extra  Fare." 

Less   than   statutory   rate,   p.    1.593. 

Preferences   and   discriminations,   p. 
1594. 

Right  of  carrier  to  fix,  p.  1593. 

Statutory  regulations,  pp.  1593,  1594. 

Who  may  establish  rates,  p.  1593. 
Assignment: 

See    infra,    "Transferability." 


See  "Baggage." 
Baggage  check: 

Refusal    to    pay    unless    given    bag- 
gage check,  p.  2437. 
Brokers: 

See  "Ticket   Brokers." 
Carriers  by  water: 

See  "Carriers  by  Water." 
Change,  p.  1603. 
Checks : 

See  "Baggage." 
Conditions  and  limitations  in  tickets,  p. 
1618: 
Acceptance   of   conditions,  p.  1631. 
Coupon  tickets,  p.  1632. 
Forfeiture  of  tickets: 

See   infra,   "Forfeiture  of  Tick- 
ets." 
"Good  for  this  day  and  train  only," 

p.   1620. 
In  general,   p.   1618: 

See     infra,     "Limitation     as     to 
Time  for  'Which  Valid." 
Limitation   of  use   of  ticket  tn  par- 
ticular train,  p.  1626. 
Notice    and     acceptance   of     condi- 
tions, p.  1631. 
Prohibition     as   to     detachment   of 

coupons,  p.   1637. 
Requirement    of    identification,    sig- 
nature and  stamping,  p.  1637. 
Statutory   provisions,   p.    1619. 
Stipulation  against  transfer,  p.  1616. 
Stipulation    as    to    continuous    pas- 
sage,   p.    1630. 
Stipulation  as  to  mutilation,  p.  1619. 
Stipulation  as  to  when  mileage  book 

good  for  passage,  p.  1619. 
Subsequent  limitations,  p.   1619. 
Transfer,  p.  1616. 
Waiver  of  conditions: 

See    infra,    "Waiver    of    Condi- 
tions." 
Conditions  of  ticket: 

See   "Ejection   of  Passengers." 
Conditions  precedent: 

Requiring  ticket  as  condition  prec- 
edent to  right  of  carriage: 
See   "Ejection   of  Passengers." 
Conductor,  p.  1610: 

Agreement   to   stop   at   certain   sta- 
tion, p.  1610. 


TICKETS  AND  FARES,  cont'd. 
Conductor,    confd. 

Allowing  stop  over,  p,  161 0._ 

Authority  to  waive  condition  in 
tickets,   p.    1634. 

Conclusiveness  of  ticket  or  transfer 
as  between  passenger  and  con- 
ductor,  p.   3463. 

Liability  of  company  for  acts  of 
conductor,  p.  1610. 

Representation  as  to  conductor,  p. 
1610. 

Stop  over,  p.  1610. 
Connecting   carriers: 

Effect  of  sale  of  coupon  ticket, 
p.  3323. 

Liability  of  initial   carrier,  p.  3321. 

Liability  of  railroad  company  sell- 
ing  tljrough   tickets,   p.    3316: 

Liability  where  through  ticket  is 
sold   by   initial   carrier,   p.    3331. 

Limitation  as  to  time,  p.  1634. 

Obligation  of  carrier  to  honor  tick- 
ets issued  by  another  carrier,  p. 
3318.  . 

Through  tickets  issued  in  the  form 
of  coupons,   p.   3317. 

Through  tickets  limited  as  to  time, 
p.  33'l9. 

What     constitutes   a     contract     for 
through    transportation,    p.    3315. 
Constitutional   law: 

Prohibiting   sale   of  tickets   by   per- 
sons not  agents   of  carrier,  p.  20. 
Construction,  p.  1615. 
Contracts: 

Cancellation  for  fraud,  p.  1615. 

Conclusiveness  of  ticket  as  between 
passenger  and  conductor: 
See   "Ejection   of   Passengers." 

Construction,  p.  1615. 

Contract  with  person  presenting 
himself  for  carriage,  p.  1615. 

Family  ticket,  p.  1615. 

Half-rate  ticket,  p.  1615. 

Parol  evidence  to  vary  ticket,  p, 
1613. 

Ticket  as  property  of  passenger,  p 
1615. 

Ticket  both  receipt  and  contract 
p.    1613. 

Ticket  but  evidence  of  contract,  p. 
1613. 

Ticket  may  constitute  contract,  p 
1613. 

Undertaking  to  carry  passenger  to 
destination  and  let  him  off  there 
p.  1614. 

Whether  ticket  a  contract,  p.  1612 
Coupons: 

See     infra,    "Connecting      Car- 
riers." 

Conditions  as  to  detachment  of  cou- 
pons, p.  2443. 
Coupon  tickets,  p.   1622: 

Prohibition  as  to  detachment  of 
coupons,  p.  1637. 
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TICKETS  AND  FARES,  cont'd. 
Damages: 

See   "Carriers   of   Passengers.'' 
Excessive  'and  unauthorized 

charges,  p.  1605. 
Refusal  to  sell  tickpt  to  one  apply- 
ing for  transportation,  p.  3042. 
Declaration,  petition  or  complaint: 

Fraud,  mistake,  or  negligence  as  to 
ticket   or   transfers,    p.    2573. 
Defective  or  invalid  ticket: 

See  "Ejection  of  Passengers." 
Effect  of  ticket,  p.  1612. 
Ejection  of  passengers: 

See   "Ejection   of   Passengers." 
Evidence: 

Failure    or    refusal  to    honor  ticket, 
mileage,    etc.,   p.   2705. 

Excessive  and  unauthorized  charges,  p. 
1605 : 
As    authorizing    recovery     of    dam- 
ages, p.  1605. 
Damages,  p.  1605. 
Exemplary  damages,  p.  1606. 
Recovery  back  of  fare,  p.  1605. 
Excursions,  p.   1640. 
Exemplary   damages: 

Excessive    and   unauthorized   charges, 
p.  1606. 
Exhibition  of  ticket,  p.   1636: 

Before  boarding  trains,  p.  1636. 
Commutation  ticket,  p.   1637. 
Gate-keeper,   p.    1636, 
Reasonableness    of     rule    rcouiring, 

p.    1636. 
Where    ticket    lost     or    wrongfully 
taken   up,   p.   1638. 
Extra,  fare,  p.  1595: 

Carriage      on      train      composed    of 

pullman    cars,    p.    1595. 
Failure  to  observe  regulation  as  to 

entering  car,  p.  1595. 
Failure    to   procure   ticket,    p.    1596: 
Absence  of  ticket  agent,  p.  1599. 
Extra    fare    at    each    station,    p. 

1598. 
Failure     due    to    passenger,     p. 

1597. 
General  rule,  p.  1596. 
Keeping    ticket    office    open,    p. 

1600. 
Must  be  reasonable,  p.  1598. 
Must   not  exceed  maximum   al- 
lowed  by   statute   or   charter, 
p.  1398. 
Question   for  jury,   p.   1601. 
Reasonableness,    p.    1598. 
Reasonable  opportunity  to  pro- 
cure  ticket,   p.   1598. 
Reasonable  regulation,  p.  1597. 
Right   of   company  to    exact,   p. 

1596. 
Statutory  provisions  as  to  keep- 
ing    ticket     offices     open,     p. 
1600. 
Sufficiency    of   attempt   to    pro- 
cure  ticket,   p.    1601. 
Waiver  of  right  to  demand  ex- 
tra fare,  p.  1602. 
Freight    trains,    p.    1595. 


TICKETS  AND  FARES,  cont'd. 
Extra  fare,  confd. 

Passenger   entering   another   car   of 

same  train,  p.  1595. 
Passenger    to    or    from    other  than  ■ 

regular   stations,   p.   1595. 
Returning    to    station    platform,    p. 
1595. 
Extra  fares  or  charges: 

See  "Ejection  of  Passengers." 
Failure  to   procure   ticket: 

See  infra,  "Extra  Fare." 
Failure   to   procure   ticket   or   pay   fare: 

See    "Ejection    of   Passengers." 
Family  ticket,   p.   1615. 
Forfeiture   of  tickets,   p.   1633: 

Remedies  in  enforcement  of  forfei- 
ture, p.  1633. 
Stipulation  as  to  forfeiture,  p.  1633. 
Ticket  purchased  in  assumed  name, 

p.   1633.. 
Waiver    of    right    of    forfeiture,    p. 
1633. 
Free  passes: 

See  "Passes;"  "Relation  of   Carrier 
and   Passenger." 
"Good  for  this   day  and  train  only,"  p. 

1620. 
Half-fare  ticket,  p.  1615. 
Identification,   p.   2443: 

See   infra,   "Requirement   of   Identi- 
fication,    Signature    and     Stamp- 
ing." 
Identification   to   conductor,   p.   2445. 
Interpretation  and  construction,  p.  1615. 
Interstate   and   foreign   commerce: 

See     "Interstate    and     Foreign 
Commerce." 
Commutation   tickets,   p.    3499. 
Mileage  tickets,  p.  3500. 
Power  of  state,  p.  3499. 
Sale   and   redemption   of  tickets,   p. 
3499. 
Keeping  ticket  office  open,  p.  1600. 
Limitation   as   to   time   for  which  valid, 
p.   1622: 
Connecting    carrier,    p.    1624. 
Consideration    of    reduced    fare,   p. 

1623.    , 
Construction    of    particular    tickets, 

p.    1635. 
Effect    of   expiration   of   time   limit, 

p.    1624. 
Evidence   in   actions    for   refusal   of 
tickets    on    ground    of   expiration, 
p.   1626. 
Extension  of  time,  p.  1625. 
Fraudulent    concealment   by    a    car- 
rier,  p.   1624. 
"Good  for  this  day  and  train  only," 

p.  1620. 
Illustrations,   p.   1633. 
In  absence  of  limitation,  p.   1633. 
Limitation     as  to   time,   p.   1632. 
Limitation    must   be    reasonable,    p. 

1623. 
Limitation  of  one  day,  p.  1623. 
Power  of  carrier  to  impose,  p.  1633. 
Special  statutory  limitation,  p.  1625. 
Tickets     over     connecting     lines- 
Fault   of  carrier,   p.   1634. 
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TICKETS  AND  FARES,  cont'd. 
Limitation  of  liability: 

Entry   of  notice   on   tickets,   p.   963. 
Limitations   in  tickets: 

See   infra,   "Conditions   and  Limita- 
tions  in   Tickets." 
Limitation   of   time   for   which   valid: 
Stop  over: 

See  infra,  "Stop  Over." 
Lost  ticket,  pp.   1638,   2430. 
Medium  of  payment,  p.  2428. 
Mileage  book: 

See      infra,     "Requirement      of 
Identification,    Signature    and 
Stamping." 
Act  requiring  sale  of  thousand  mile 

ticket,   pp.   59,   60. 
Ejection  of  passengers,   p.   2445: 
Conditions  as  to  use  of  mileage 
book,   p.   2445. 
Exchange  ticket,  p.  2445. 
Fault  of  carrier,  p.  2445. 
Interstate  and  foreign  commerce,  p. 

3725. 
Illustrations,  p.  3446. 
■   Penalty  for  refusal  to  sell,  p.  146. 
Stipulation     as     to     when     mileage 
book  good  for  passage,  p.  1619. 
Mistakes  and  delays  in  furnishing  tick- 
ets,   p.    1663. 
Mutilated   ticket: 

Ejection    of   passengers,    p.   2439. 
Mutilation,   p.   1619. 
Nature  of  ticket,  p.  1613. 
Notice    and    acceptance    of    conditions, 

p.    1631. 
Opportunity  to  procure  ticket,  pp.  2428, 

2435,   3468. 
Palace    cars    and    sleeping    car    compa- 
nies: 
Ejection: 

Failure  to  pay  fare,  p.  3212. 
Failure  to  procure  proper   rail- 
road ticket,  p.  3213. 
Loss  of  ticket,  p.  3313. 
Regulations   as   to   tickets,    p.    3304. 
Requiring  first-class  ticket,  p.  3304. 
Parol  evidence: 

Parol    evidence    to    vary    ticket,    p. 
1613. 
Particular  train: 

Limitation  of  use  of  ticket  to  par- 
ticular train,  p.   1636. 
Passes: 

See    "Passes;"'    "Relation    of    Car- 
rier and  Passenger." 
Payment  of  fare,   p.   1603: 

As  affecting  relation  of  carrier  and 
passenger: 
See    "Relation    of    Carrier    and 
Passenger." 
Change,  p.  1603. 

Depositing  fare  in  box,  p.   1603. 
Manner  of  payment,  p.  1603. 
Medium  of  payment,  p.   1604,   3438. 
Necessity   for  tender   of  "exact   fare 
and    amount    for    which     change 
must  be  made,  p.  1603. 
Payment  in  advance,  p.  1603. 
Payment  on  demand,  p.  1603. 


TICKETS  AND  FARES,  cont'd. 
Payment  of  fare,  confd. 

Place  of  payment,  p.  1602. 
Rectifying  mistake,  p.  1605. 
Redemption    of    tickets    and    repay- 
ment of  charges,  p.  1638. 
Tender     of     fare     to     unauthorized 

employee,    p.    1604. 
Time   of  payment,   p.   1602. 
Penalty    for    failure    to    redeem    unused 

passenger  tickets,  p.  147. 
Penalty  for  refusal  to  sell  mileage  tick- 
ets at   reduced  rates,   p.   146. 
Penalty    for    refusal    to    sell    passenger 
tickets  of  a  connecting  carrier,  p.  147. 
Principal  and  agent: 

See   infra,   "Ticket  Agent." 
Property: 

Ticket  as  property  of  passenger,  p. 
1615. 
Questions  of  law  and  fact: 

Keeping  ticket  office  open,  p.  1601. 
Sufficiency    of    attempt    to    procure 
ticket,   p.   1601. 
Reasonable      opportunity      to      procure 

ticket,  p.   1598. 
Receipt: 

Ticket  as  receipt,   pp.   1612,   1613. 
Redemption    of   tickets    and    repayment 

of  charges,  p.   1638. 
Relation  of  carrier  and  passenger: 

See   "Relation   of   Carrier   and   Pas- 
senger." 
Repayment  of  fare  or  return  of  ticket: 

See   "Ejection   of   Passengers." 
Requirement  of  identification,  signature 
and  stamping,   p.   1637: 
Absence    of    person    authorized    to 

stamp  ticket,  p.  1630. 
Commutation   or   mileage   ticket,   p. 

1630. 
Effect    of   erroneous    statements    of 

agent,  p.  1630. 
Effect   of  wrong   of   agent,   p.    1629. 
Identification  to  conductor,  p.   1639. 
Mistake    or    omission    of    agent,    p. 

1639. 
Signing    in    presence    of    agent,    p. 

1638. 
Sufficiency  of  identification,  p.  1639. 
Validity  of  requirement,  p.  1637. 
Requiring  ticket  as  condition  precedent 
to  right  of  carriage: 
See   "Ejection   of   Passengers." 
Right   and    duty    to    ride    on    particular 
train   or  car: 
See   "Carriers   of    Passengers.'' 
Right    of    carrier    to    compensation,    p. 
1593: 
Action  to  recover   charges,  p.   1593. 
General    rule,    p.    1593. 
Illustrations,   pp.   1593,    1593. 
Passenger  on  wrong  train,   p.   1593. 
Sale  of  tickets,  p.  1610: 

Delivery  to  purchaser,  p.   1610. 
Liability  for  money  deposited  with 
agent    for   purchase    of   ticket,    p. 
1611. 
On  street  cars,  p.  1611. 
Order  of  sale,  p.   1611. 
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TICKETS  AND  FARES,  cont'd. 
Sale  of  tickets,  cont'd. 

Refusal   to   sell    ticket,   p.   1611. 
Selling  on   credit,  p.   1610. 
Selling    without    authority,    p.    1613. 
Ticket   purchased   from   other   than 
authorized  agent,  p.  1610. 
Seat: 

Refusal  to  pay  unless  provided  with 
seat,    p.    2427. 
Signature,  p.  2443: 

See      infra,      "Requirement      of 
Identification,    Signature    and 
Stamping." 
Acceptance  of  conditions,  p.  1632. 
Ejection   of  passengers,   p.   2441. 
Special   contracts   for   transportation,   p. 

1639. 
Stamping,    p.   3443: 

See   infra,   "Requirement   of   Identi- 
fication,    Signature     and     Stamp- 
ing." 
Station   agent: 

See   infra,   "Ticket  Agent." 
Stipulation   against  transfer,  p.   1616. 
Stop  over,  pp.  1630,  1973: 

See    "Carriers    of    Passengers." 
Coupon  tickets,  p.  1623. 
Ejection  of  stop  over  passenger,  p. 

3439. 
Exceptions  to  general  rule,  p.   1975. 
"Good  for  one  seat,"  p.  1974. 
"Good  for  this  day  and  train  only," 

p.   1620. 
Illustrations,  pp.  1975,  1976. 
Representations     by     conductor,     p. 

1610. 
Representations  by  ticket  agent,  p. 

1608. 
Right  of  stop  over,  pp.  1620,  1973. 
Rules   and   regulations,   p.   1976. 
Statutory    provisions,    p.    1976. 
Stipulation    as    to    continuous    pas- 
sage,  p.    1620. 
Stop-over    checks    or    indorsement, 

p.  1976. 
Street  railways,   p.   1974. 
Usages,  p.  1975. 
Stop-over  privileges: 

Penalty  for  refusal,  p.  146. 
Surrender  of  ticket,  p.   1637: 

Duty     of    passenger     to     surrender 

ticket,  p.  1637. 
Right  to  check,  p.   1637. 
Right   to    demand,   p.    1637. 
Ticket     surrendered     to     porter,     p. 

1637. 
Where     ticket    lost     or    wrongfully 
taken  up,  p.   1638. 
Tender,   p.   2428.  _ 
Thousand  mile  ticket: 

See   infra,   "Mileage    Book." 
Through   tickets: 

See  infra,  "Connecting  Carriers." 
Ticket  agent,  p.   1606: 

See      infra,      "Requirement      of 
Identification,    Signature    and 
Stamping;"  "Sale  of  Tickets." 
Absence  of  ticket  agent,  p.   1599. 


TICKETS  AND  FARES,  cont'd. 
Ticket   agent,   cont'd. 

Acts   and    statements   of   agents,   p. 

1606. 
Agreement   to   stop   at   certain   sta- 
tion,  p.    1610. 
Allowing  stop  over,  p.  1610. 
Authority     to    waive    conditions     in 

tickets,   p.   1634. 
Failure   or  refusal   to   stamp   ticket, 

p.  1637. 
Failure  to  furnish  proper  tickets,  p. 

1609. 
Guaranteeing  connection  at   certain 

point,  p.  1609. 
Illustrations,   pp.   1607,   1608. 
Keeping  ticket  office  open,  p.  1600. 
Liability  for  acts  of  agents,  p.  1606. 
Liability     for     ejecting     passenger 
having  wrong  ticket   through 
fault   of   agent: 
See  "Ejection  of  Passengers." 
Mistake   of   agent   in   dating   ticket, 

p.  1609. 
Reasonable   opportunity  to   procure 

ticket,   p.   1598. 
Refusal  to  sell  ticket,  p.  1610. 
Representations  as  to  best  route,  p. 

1608. 
Representations  as  to  movement  of 

trains,   p.   1607. 
Representations  as  to  necessity  for 
compliance     with     conditions,     p. 
1606. 
Representations  as  to  stop  over,  p. 

1608. 
Representations  as  to  stops,  p.  1607. 
Representations    as    to    time    of    ar- 
rival  at    destination,   p.   1608. 
Right   of  purchaser  to  assume   that 
ticket   complies   with    actual    con- 
tract, p.  1609. 
Sufficiency    of   attempt   to     procure 
ticket,   p.    1601. 
Ticket  brokers: 

See  "Ticket  Brokers." 
Time: 

See    infra,   "Limitation   as    to    Time 
for  Which  Valid." 
Time  limit  of  ticket  expired,  p.  3446. 
Transferability,  p.  1615: 

Consideration    of    reduced    rate,    p. 

1616. 
In   absence   of   restrictions,   p.   1615. 
Injunction  against  sale  of  nontrans- 
ferable  tickets,  p.   1618. 
Stipulation  against  transfer,  p.  1616. 
Transfer  of  ticket: 

Ejection  of  passengers,  p.   3443. 
Transfers: 

See  "Transfers." 
Waiver: 

Waiver    of   right   to    demand    extra 
fare,  p.  1602. 
Waiver   of   conditions: 

Authority  of  agent,  p.  1634. 
Express  notice  of  lack  of  authority 

of  agent,   p.   1634. 
Failure    to    enforce    conditions,    p. 
1635. 
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TICKETS  AND  FARES,  cont'd. 
Waiver  of  conditions,  cont'd. 

Failure  to   notice  violation  of   con- 

dition,_  p.  1636. 
Illustrations   of   waiver,   p.    1635. 
What   amounts    to   waiver,    p.    1635. 
Whether  ticket  a  contract,  p.  1613. 
Who  are  passengers: 

See   "Relation   of   Carrier   and   Pas- 
senger." 

TIME 

Claims  for  damages: 

Time   within   which   claim   shall  be 
made,  p.  795. 
Stipulations    as    to    time    of    service    of 

process,  p.  1129. 
Stipulations  limiting  time  within  which 
suit  must  be  brought: 
See  "Limitation   of  Liability." 
Unloading  at  improper  time,  p.  775. 

TIME,  COMPUTATION  OF,  p.  613. 
Demurrage,   p.   707. 

Notice     of    loss     and     presentation     of 
claim: 
Computing   time   within   which    no- 
tice must  be  given,  p.  1107. 

TIME  OF  DELIVERY,  p.  533. 

TIMETABLE 

See  "Carriers   of  Passengers." 

TITLE,    CUSTODY    AND    CONTROL 
OF  GOODS,  p.  476. 
Actions  by  and  against  carriers,  p.  483: 
Right  of  carrier  to  maintain  action, 

p.   483. 
Right  of  consignee,  p.  493. 
Right  of  consignor,  p.  488. 
Right    to    maintain     action     against 
carrier,   p.  484. 
Bill  of  lading: 

Effect   of   transfer: 

See  "Bill  of  Lading." 
Change  of  destination,  p.  483. 
Evidence   of  ownership,  p.  840. 

Plaintiff's  title  or  ownership,  p.  869. 

Right    of    carrier    to    require    proof    of 

right  to  goods  before  delivery,  p.  518. 

Seizure    under    legal    process,    pp.    483, 

483.  " 
Stoppage  in  transitu: 

See  "Stoppage  in  Transitu." 
Title   and   rights   of   carrier   in   general, 

p.  480. 
Title  and  rights  of  consignee  in  general, 

p.  477. 
Title  and  rights  of  consignor  in  general, 

p.  476. 
Transfer  of  bill  of  lading: 
See  "Bill  of  Lading." 

TOBACCO 

Interstate    and    foreign     commerce,    p. 
3437. 

TOILET  ROOMS 

Carriers  of  passengers,  pp.  1938,  1939. 


TONNAGE  DUTIES 

Interstate    and    foreign    commerce,    pp. 
3479,   3530. 

TORNADO 

Loss  or  injury  to  goods,  pp.  736,  738. 

TOWS 

See  "Tugs  and  Tows." 

TRACING 

Duty  to  trace  goods,  p.  501. 

TRACK 

See   "Carriers   of  Passengers." 

TRAFFIC  AGREEMENTS 

See  "Connecting  Carriers.'' 

TRAIN  CREW 

Interstate     and     foreign     commerce,    p. 
3457. 

TRANSFERS,   p.   1643. 

See  "Bills  of  Lading." 
Assertion  of  payment  of  fare,  p.  1647. 
Bills  of  lading: 

Sale  or  payment  of  draft  with  bill 
of  lading  attached,  p.  366. 
Condition   as   to   examination   of   trans- 
fer,  p.   1648. 
Condition   requiring  application  at   car- 
rier's office,  p.  1648. 
Conditions    in    grant    of    franchise    and 
agreements     with     municipalities,     p. 
1644. 
Conditions   in  transfers,  p.   1648. 
Construction     of     provisions     requiring 

transfers,  p.  110.    ' 
Custom  to  issue  transfers  not  required 

by  law,  p.  1644. 
Duty  of  carrier  to  give  and  honor  trans- 
fers, p.  1643. 
Duty  of  passenger  to  comply  with  con- 
ditions,  p.   1648. 
Effect  of  custom,  p.  1644. 
Ejection  of  passengers: 

Conclusiveness  of  ticket  or  transfer 
as    between    passenger    and    con- 
ductor,  p.   3463. 
Conditions  against  transfer,  p.  3443. 
Duty  to  examine,  p.  3460. 
Failure    of    carrier    to    furnish    evi- 
dence  of   right   to   continue   jour- 
ney, p.  3431. 
Failure  to  give  transfer,  p.  S431. 
Invalid  transfer,  p.  3437. 
Mistake,  p.  3459. 

Refusal  to  pay   unless  given  trans- 
fer, p.  3437. 
Transfer   insufficient   upon   its   face, 
p.  2459. 
Limitation   of  liability: 

Agreed  valuation,  p.   1058. 
Mandamus,   p.   1645. 
Necessity  for  notice,  p.  1648. 
New  York  statute,  p.  1645. 
Ordinance  forbidding  unauthorized  per- 
sons to  give,  sell  or  issue  transfers,  p. 
1643. 
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TRANSFERS,  cont'd. 

Penalty  for  refusal  to  give  transfer,  p. 

146. 
Place  of  demanding  transfer,  p.  1647. 
Power  of  muijicipality  as  to  transfers,  p. 

1643. 
Refusal    to    give    transfer    a    refusal    to 

carry,  p.  1643. 
Refusal  to  pay  fare  unless  given  trans- 
fer, p.  2427. 
Right  of  carrier  to  require  transfers,  p. 

1646. 
Rules  of  carrier,  p.  1647. 
Statutory  provisions,  p.  1645. 
Street  railways,  p.  110. 
Time  of  demanding  transfer,  p.  1648. 
Usages  and  customs,  p.  1644. 
Violation  of  rule  of  carrier,  p.   1644. 
Wrong  or  detective  transfer,  p.  1649: 
Care  required  in  asking  for  and  us- 
ing transfer,  p.  1650. 
Conductor's    duty    with    respect    to 
explanation  of  passenger,  p.  1650. 
Examination  of  transfer  by  passen- 
ger, p.  1650. 
Liability    of    carrier,    p.    1649. 

TRANSFER  COMPANIES 

Common  carriers,  p.  10. 
Constitutional    provisions    and    statutes 
not     precluding     grant     of     exclusive 
privileges,  p.  101. 
Duty  to  receive  and  carry: 

Character    of    goods     tendered     for 
shipment,   p.   237. 
Entering  trains  to  solicit  transportation 

of  passengers   and  baggage,   p.  99. 
Exclusive  privileges,  p.  192: 

To   corporations   or   individuals   en- 
gaged in   transporting  passengers 
and  baggage  to  and  from  railroad 
depots,  p.  99. 
Exclusive  right  to  use  platform  for  re- 
ceiving   and    discharging    passengers, 
p.   101. 
Lien  for  charges,  p.  1157. 
Loss  or  injury  to  goods,  p.  768. 
Rights  of  and  restrictions  upon  individ- 
uals or  corporations  engaged  in  trans- 
porting passengers  or  baggage,  p.  111. 
Rules  and  regulations  of  carriers: 

Soliciting  business  in  cars,  pp.   191, 
192. 
Soliciting  patronage  and  plying  business 

on  depot  grounds,  p.  99. 
Soliciting  patronage  in   depot,  p.   99. 

TRANSPORTATION  AND  DELIVERY 
BY  CARRIER,  p.  497. 
Contracts   for   cars    or   other   means   of 
transportation: 
See   "Contracts   for    Cars   or   Other 
Means   of  Transportation." 
Definition,   p.   3607. 
Delivery  by  carrier: 

See  "Delivery  by  Carrier." 
Deviation: 

See  "Route  and  Deviation." 
Duties  as  to  transportation  in   general, 

p.  499. 
Duty  as  to  perishable  goods,  p.  501. 


TRANSPORTATION      AND      DELIV- 
ERY BY  CARRIER,  cont'd. 

Duty   to   carry   in   identical   conveyance 
specified  in  contract,  p.  500. 

Duty  to  follow  instructions,  p.  500. 

Duty  to  trace  goods,  p.  501. 

Duty  to  verify  counting  of  goods,  p.  501. 

Entry  in  custom  house,  p.  501. 

Excuses  for  failure  to  perform  contract, 
p.  499. 

Goods  defectively  marked,  p.  500. 

Route  and  deviation: 

See  "Route  and  Deviation." 

Special   contract,   p.   501. 

Usage,  p.  501. 

TRANSPORTATION  COMPANY 

Common  carriers,  p.  7. 

TRESPASS 

See     "Licensees,     Trespassers,     In- 
truders,   Etc." 
Assault  and  battery: 

See  "Carriers  of  Passengers." 

TRESPASSERS 

See  "Licensees,  Trespassers,  Intrud- 
ers,   Etc;"    "Relation    of    Carrier 
and    Passenger." 
Passengers  and  trespassers  distinguished: 

See   "Relation   of   Carrier   and   Pas- 
senger." 

TRESPASS  ON  THE  CASE 

Delivery  by  carrier: 

Case  for  failure  to  deliver,  p.  581. 

TROVER  AND  CONVERSION 

Carriers  of  live  stock,  p.  1437. 
Conversion  by  carrier  where   consignee 

refuses  to  receive  goods,  p.  566. 
Delay  in  transportation  or  delivery: 
Liability  as  for  conversion,  p.   663: 
Demand  and  refusal,  p.  665. 
General  rule,  p.  663. 
Goods  destroyed  by  act  of  God, 

p.   665. 
Where    goods    useless    to    con- 
signee, p.  664. 
Delivery  by  carrier,  pp.   511,  513: 

Delivery  to  wrong  person,  p.  551. 
Trover  for  failure  to  deliver,  p.  581. 
Deviation,  p.  511. 
Failure  to  deliver,  p.  513. 
Limitation   of  liability: 

Conversion  by  carrier,  p.  1081. 
Loss  or  injury  to  goods,  p.  796. 

TRUCKMEN 

Common  carriers,  p.  8. 
Interstate     and    foreign     commerce,    p. 
3616. 

TRUSTS 

See     "Monopolies     and     Corporate 
Trusts." 

TRUSTS   AND   TRUSTEES 

Liability    when     railroad     operated     by 

trustee,  p.  3089. 
Loss  or  injury  to  goods,  p.  769. 
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TUGS  AND  TOWS 

Common   carriers: 

Boats   engaged   in   towmg   as    com- 
mon carriers,  p.  13. 
Loss   or  injury  to   goods,   p.  769. 

UNAVOIDABLE  ACCIDENT 

Carriers  of  passengers,  pp.  1675,  1689. 

UNAVOIDABLE  DANGERS 

Limitation  of  liability,  p.   1019. 

UNDERTAKERS 

See  "Dead  Bodies." 

UNION  DEPOTS 

See  "Terminal  Companies." 
Liability  of  carrier,  p.  2085. 
Relation    of    carrier    and    passenger,    p. 
1590. 

UNITED    STATES   COURTS 

.     Proceedings  in   federal   courts: 

See   "Interstate   and   Foreign   Com- 
merce." 

UNLOADING 

Carriers  of  live  stock: 

See  "Carriers  of  Live  Stock." 
Limitation   of  liability,   p.   1031. 
Loss  or  injury  to  goods: 

Means  for  unloading,  p.  788. 
Negligence  in  unloading   goods,   p.   780. 
Unloading  goods   at   improper   time,   p. 
775. 

USAGES  AND   CUSTOMS 

Actions    against    carrier    for    breach    of 

contract,  p.  464. 
Bad  custom  does  not  excuse  carrier,  p. 

776. 
Baggage,  pp.   3110,  3112,  3117,  3136. 
Bills  of  lading,  pp.  328,  377,  379,  3S83: 
Custom    as    to    right    of    inspection 

and  rejection,  p.  329. 

Evidence  of  usage  in  general,  p.  328. 

Issuance    of   bills    of    lading    where 

goods  have  not  been  received,  p. 

313. 

To     vary     or     contradict     express 

terms  of  bills  of  lading,  p.  338. 
Usage  as  to  stovirage,  p.  339. 
Carriers  by  water: 
Delivery,  p.  3895. 
Stowage   of  goods,   p.   3906. 
Carriers  of  live  stock,  p.  1391: 

Limitation    of    amount    of    liability 

and  agreed  valuation,  p.  1398. 
Notice  of  loss  and  presentation   of 
claim,   p.    1409. 
Carriers  of  passengers: 

Admissibility    in    evidence,    p.    3735. 
Failure   to  stop,  pp.   1861,   1865. 
C.  O.  D.,  p.  245. 
Compress   company: 

Delivery     of     cotton     to     compress 
company,  p.  382. 
Contracts,  p.  433. 
Contracts  of  affreightment,  p.  3871. 


USAGES  AND   CUSTOMS,  confd. 
Contributory  negligence,  pp.  3332,  2395, 
3396,  2297: 
Riding  in  baggage,  express  or  mail 

car,   p.   2211. 
Riding   on   platform,   p.   3179. 
Riding  on  step  or  footboard,  p.  3194. 
Cotton: 

Delivery    of    cotton     to     compress 
company,   p.   283. 
Delay   in   transportation   or   delivery,  p. 

691. 
Delivery  by  carrier: 

Custom  must  be  known,  p.  532. 
Custom  must  be  reasonable,  p.  532. 
Custom  must  not  violate  contracts, 

p.    533. 
Delivery  according  to  usage  of  port, 

p.   53i: 
Effect'' of   custom   or  usage,  p.  531. 
Place   of  delivery,  p.   538. 
Demurrage,  p.  3964. 
Deviation,  p.  510. 
Duty  to  receive  and  carry,  p.  351. 
Interstate  and   foreign  commerce: 

Preferences    and    discrimination,    p. 
3635. 
Limitation  of  liability,  p.   1009: 

Connecting  carriers,  p.  3347. 
Loss   or  injury  to   goods: 

Evidence  of  custom,  p.  833. 
Money: 

Liability   of  carrier,  p.  770. 
Notice: 

Notice   of   arrival   of   goods,  p.   902. 
Payment  or  tender  of  charges,  p.  234. 
Place  of  offer  for  transportation,  p.  231. 
Preferences  and  discrimination,  p.  3635. 
Transfers,   p.   1644. 

VALUE 

See      "Limitation      of      Liability;'' 

"Market  Value." 
Bills    of    lading: 

Stipulations  as   to  value,  p.  354. 
Misrepresentation     or    concealment     of 

value,    p.    759: 
Duty  of  carrier  to  make  inquiry  and 

of  shipper  tp  state  value  and  na- 
ture  of  goods,   p.  762. 
Duty   of   shipper   to   state  value,  p. 

763. 
Liability    limited    where    value    not 

disclosed,  p.  764. 
Liability  of  carrier,  p.  759. 
Recovery  of  only  apparent  value,  p. 

760. 
Where   shipper  not   guilty  of  fraud 

or  negligence,  p.   761. 

VARIANCE 

Admiralty,  p.   3919. 

Carriers  of  live  stock,  p.  1449. 

Carriers  of  passengers,  p.  2647: 

Active     or     passive     negligence,    p. 

2659. 
Allegation  that  car  had  stopped,  p. 

2654. 
Amendment  to  conform  to  proof,  p. 
3660. 
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VARIANCE,  cont'd. 

Carriers   of  passengers,  cont'd. 

As  to  contract  of  carriage,  p.  2651. 

As  to  injury  or  damages,  p.  3660. 

As  to  negligence  or  cause  of  in- 
jury,  p.   2653. 

As  to  persons  liable,  p.  2660. 

As  to   status   of  plaintiff,  p.  2652. 

As  to  stopping  of  vehicle — Variance 
immaterial,   p.   2657. 

As  to  ticket  pass  or  transfer,  p. 
2653. 

Correspondence  between  allegation 
and  proof,  p.  3647. 

Demand   for   transfer,   p.   3653. 

General  rule,  p.  3647. 

Manner  in  which  injury  was  re- 
ceived,  p.    3655. 

Materiality,  p.   3649. 

Mere  matters   of  detail,   p.  3656. 

Negligence  averred  generally  or 
specifically,  p.  2659. 

Negligence  relied  on  not  proven,  p. 
2653. 

Negligence  relied  on  proven,  p. 
2657. 

Proof  of  substance,  p.  2649. 

Taking  on  or  letting  off  passenger, 
p.  2655. 

Technical  variance,  p.  2649. 

Thrown  or  jumped  from  car,  p. 
2656. 

Tort  and  contract,  p.  2651. 

Variance  affecting  only  amount  of 
recovery  or  gravity  of  negligence, 
p.   2650. 

Wilful  or  wanton  negligence  or  de- 
lay, p.  2659. 
Delay   in   transportation   or   dplivery,   p. 

689. 
Delivery  by   carrier: 

Actions     for    failure    to    deliver    or 
misdelivery,   p.    586. 
Limitation  of  liability,   p.   1048: 

Carriers  of  live  stock,  p.  1387. 
Loss  or  injury  to  goods,  p.  813. 
Negligence,  p.   2653. 

VEHICLES 

See  "Carriers  of  Passengers;" 
"Cars." 

VENDOR  AND  PURCHASER 

See  "Sales." 

VENDOR'S  LIEN 

Stoppage  in  transitu,  p.   1307. 

VENTILATION 

Loss  or  injury  to  goods,  p.  785. 

VENUE 

Carriers  by  water: 

Proceedings     to     limit     liability,    p. 
4072. 
Connecting   carriers,   p.   3387. 
Delay  in   transportation   or   delivery,   p. 

681. 
Delivery  by  carrier: 

Action  for  failure  to  deliver,  p.  582. 


VENUE,  cont'd. 

Interstate     and    foreign    commerce,    p. 
3543: 
See   "Interstate   and   Foreign   Com- 
merce." 
Loss   or  injury  to  goods,  p.  800. 
Penalties   for  violations   of   regulations, 
p.    166. 

VERDICT 

Carriers  by  water: 

Special  verdict,  p.  4005. 
Carriers  of  live  stock,  p.  1483. 
Cajriers  of  passengers,  p.   3033. 
Connecting    carriers,    p.    3416. 
Contributory   negligence,   p.   2404. 
Delay   in   transportation   or   delivery,   p. 

698. 
Delivery  by  carrier: 

Actions     for    failure    to    deliver    or 
misdelivery,  p.   603. 
Directing  verdict: 

See  "Directing  Verdict." 
Loss  or  injury  to  goods,  p.   881. 

VICE 

See  "Carriers  of  Live  Stock." 
VIS   MAJOR 

Loss  or  injury  to  goods,  p.  736. 
WAGONERS 

Loss  or  injury  to  goods,  p.  768. 
WAITING  ROOMS 

See  "Stations  and  Stopping  Places." 
WAIVER 

Conditions  in  tickets: 

See  "Tickets  and  Fares.'' 
Lien  for  charges: 

See  "Lien  for  Charges." 
Loss  or  injury  to  goods: 

Waiver  of  right  of  action,  pp.  798, 
799. 
Notice  of  loss  and  presentation  of  claim: 
See  "Notice  of  Loss  and  Presenta- 
tion of  Claim." 
Stipulations  limiting  time  within  which 
suit  must  be  brought: 
See  "Limitation  of  Liability." 
Stoppage  in  transitu: 

See   "Stoppage   in   Transitu." 
Tickets   and   fares: 

See    "Tickets    and    Fares." 
Waiver    of    right    to    demand    extra 
fare,  p.  1602. 

WAR 

See   "Public   Enemy." 
Contracts  of  affreightment,  p.  3874. 

WAREHOUSES   AND   WAREHOUSE- 
MEN 

See  "Delivery  to  Carrier." 
Baggage: 

See  "Baggage." 
Bills  of  lading: 

Evidence    of    carrier's     liability     as 

warehouseman,   p.   355. 
When     carrier     incurs     liability     of 
warehousemen,   p.    360. 
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WAREHOUSES   AND   WAREHOUSE- 
MEN, cont'd. 
Carrier  as  warehouseman: 

See     "Carrier     as     Warehouse- 
man." 
Baggage: 

See   "Baggage." 
Compensation  as  warehouseman,  p.  700. 
Demurrage: 

See    "Demurrage." 
Interstate    and    foreign    commerce,    pp. 

3432,  3527. 
Preferences  and  discrimination: 

Distribution  of  cars,  p.  3646.    . 
Railroads: 

Maintenance  of  warehouse,  p.  32. 
Taxation,  p.  3589. 

WARRANTY 

Bill  of  lading,  p.  3884: 

As  evidence  or  warranty  of  title  or 

ownership,  p.  348. 
Bill  of  lading  not  conclusive  as  to 

condition  of  freight,  p.  828. 
Effect    as    warranty    of    quality,    p. 
343: 
General  rule,  p.  343. 
Recital  that   contents  unknown, 

p.  343. 
Recital  that  "contents  unknown 
and  in  apparent  good  order," 
p.  345. 
Warranty  of  title  of  shipper,  p.  348. 
Contracts  of  affreightment,  p.  3872. 

WATER 

See   "Carriers   by  Water." 
Carriers  of  live  stock: 

See  "Carriers  of  Live  Stock." 
Carriers  of  passengers: 

Furnishing  water,  p.  1938. 

WEAPONS 

Baggage,  p.  3130. 
WEATHER 

See  "Carriers  of  Live  Stock." 
Loss  or  injury  to  goods,  p.  740: 
Act  of  God: 

See  "Act  of  God." 
Changes  in  temperature,  p.  740. 
Freezing  weather,  p.  740. 
Hot  weather,  p.  741. 

WHARVES  AND   WHARFINGERS 

Grant    to    ship    using   a   wharf   or    dock 

constructed    by    a    railroad    company, 

p.  102. 

Interstate    and    foreign    commerce,    pp. 

3468,  3528: 

But   legislative   or   municipal   intent 

not  open  to  inquiry,  p.  3530. 
Discriminatory  fees,  p.  3529. 
Distinctio'n  between   tonnage  duties 

and  wharfage,  p.  3530. 
Effect  of  surplus  and  disposition  of 

same,  p.  3539. 
General  power  of  state  to  regulate 

wharves,  p.  3528. 
Objectionable    charge   void,    though 
not      proportioned     according     to 
tonnage  of  vessel,  p.  3531. 


WHARVES     AND      WHARFINGERS, 

cont'd. 
Interstate  and  foreign  commerce,  confd. 
Powers  of  federal  courts,  p.  3532. 
Power  to  exact  wharfage  not  to  be 
used   as   a   subterfuge   to    impose 
tonnage  duty,  p.  3530. 
Private  wharves  not  within  rule  as 

to   reasonableness,   p.    3529. 
Remedy    for     unreasonable    regula- 
tions, p.  3531. 
Wharfage   charge  not  void  because 
proportioned  to  tonnage,  p.   3531. 
Wharfage;  power  of  state  or  city  to 
exact,  p.  3529. 
Right   of  ship  owners  to  use  wharf  or 
dock    constructed    by     railroad     com- 
pany, p.   102. 
Taxation,,   pp.   3582,   3586. 

WHEEL  GUARDS 

Carriers  of  passengers,  p.  1833. 

WHEN  LIABILITY  COMMENCES,  p. 

266. 
Carrier  as  warehouseman: 

See  "Carrier  as  Warehouseman." 
Liability  as  insurer,  p.  772. 
Warehouseman : 

See  "Carrier  as  Warehouseman." 

WHITE  SLAVE  ACT 

Interstate    and     foreign    commerce,     p. 
3441. 

WHO  ARE  PASSENGERS 

See  "Relation   of   Carrier   and   Pas- 
senger." 

WILLFULLY,  pp.  3608,   3621. 
WITNESSES 

Baggage,  p.   3189. 
Instructions: 

Credibility  of  witnesses,  p.  3009. 
Interstate  and  foreign  commerce: 

See     "Interstate     and     Foreign 
Coriimerce." 
Investigation     and    compelling     at- 
tendance  of   witnesses,   p.   3603. 

WOMEN 

Contributory  negligence,  p.   2150: 
Moving   car,  p.   2158. 

WRECKS 

Contracts    for.  cars    or   other   means    of 
transportation,  p.  450. 

WRECK  TRAIN 

Carriers  of  passengers,  p.  1553. 

WRITING 

Bills  of  lading,  p.  303. 
Notice  of  loss  and  presentation  of  claim, 
p.  1104. 

WORDS  AND  PHRASES 

Parol  evidence,  p.  1017. 

YARDS 

See  "Carriers  of  Live  Stock." 
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